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I INTERACTION OF CRIMINAL JUSTICE AND MENTAL HEALTH

SYSTEMS

After Jeffrey’s arrest for the 1974 horﬁicide of Alberta Dorsey, he was found
incompetent to stand trial and was sent tothe'Trenton Psychiatric Hospital ("TPH")
for further evaluation and treatment to restore his competence to stand trial for the
murder.' What followed‘ his commitment was a eight-year journey through a mental
health system that was supposed to be working in concert with the criminal justice
system. The interaction between these two systems, howevef, was dysfunctional as
manifested by frequent failures of communication. As the Committee learned during
its investigation, the boundaries between the criminal justice and mental health
systems are often blurred, and the goals of these two systems as they relate to
defendants, like Jeffrey, may be completely dissimilar. The Jeffrey case demonstrates
that where the criminal justice and mental heaith communities must work together,
changes in the communication between these systems must be made so that their
goals, as they relate to specific defendants, are compatible, that they serve the ends

of justice and protect the community.

The Committee’s investigation revealed systemic deficiencies in the interaction
of the criminal justice and mental health professionals who handied Jeffrey’'s case.
The problems arose in part from the extremely divergent objectives that each system
had for Jeffrey. The criminal justice system holds individuals accountable for anti-
social behavior, imposing penalities when society’s laws are broken. In contrast, the

mental health system is designed to cure or treat the causes of anti-social behavior,



|
|
not to punisfh the individual who exhibits such characteristics. The labels used by

|
these systems further exemplify the different objectives of the criminal justice and

psychiatric qommunities; defendants in jail are called "inmates," while those in

psychiatric hospitals are called "patients."
|
|

\ o
In Jeffqey's case, the criminal justice system’s goal of prosecuting him for the
|

Dorsey homicide was overshadowed by TPH’s goal of curing him of mental illness.
These two systems never focused in a unified way on the specific legal purpose of

Jeffrey’'s institutionalization -- restoration of his competence to stand trial.2 Even

when there wa!s substantial evidence during Jeffrey’s hospitalization that he may have

been competent to stand trial, there was no triggering mechanism that led TPH's
|

mental health brofessionals to recognize that the legal standards for competence had

been met; ndr was there any communication with the criminal justice system

concerhing hisl;change in mental condition. Similarly, the court and prosecutor’s 6ffice

appeared to halve no procedure for on-going communication with TPH about Jeffrey’s

mental state d\uring the intervals between his scheduled hearings.

i

. FINDINGS

|
The deficiencies identified by the Committee in the interaction between the

\
criminal justice% and mental health systems may be broadly defined as follows:



®EXCESSIVE RELIANCE BY JUDGES AND PROSECUTORS ON
THE UNTESTED OPINIONS OF PSYCHIATRIC EXPERTS.

®FAILURE TO ASSURE THAT THE CORRECT LEGAL
STANDARDS FOR COMPETENCE WERE APPLIED.

®FILTERING OF RELEVANT EVIDENCE PRESENTED TO THE
COURT AND PROSECUTOR.
Each of the Committee’s findings are discussed in more detail below. Following
a discussion of each of these findings are the Committee’s recommendations. The
Committee is hopeful that these suggested changes will help prevent defendants from
escaping criminal responsibility within the mental health system, protect the public
from dangerous criminais, and improve the interaction of legal and mental health
professionals who should have compatible goals with respect to the criminal

defendants in their systems.

A. Ex ive Relian and Prosecutors on th .nlin f
Psychiatric Experts

The Committee’s investigation found that from the outset, prosecutors and

courts placed too much reliance on the opinions presented by the psychiatric experts

evaluating Jeffrey’s competence. Because several different judgés and prosecutors

handled Jeffrey's case over a lengthy period of time, those involved heavily depended

on the evaluations and testimony of both the independent psychiatrists as well as the

doctors at the state psychiatric facility. For much of his institutionalization only one
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doctor was broviding information concerning Jeffrey’s condition to the defense,

!
prosecution and court thereby eliminating any fresh perspectives on his condition.

Although there was relevant information in Jeffrey’s records that conflicted with the

information that was presented to the court in the experts’ written evaluations and

|

oral testimor}ny, these contradictions were not presented to the court for its
| .

consideratioq.s
|
The Cclimmittee has found a number of factors that contributed to the excessive
dependence gn psychiatric expert opinion. First, both the defense and prosecutionv
experts at thg initial competence hearing agreed in their conclusions that Jeffrey was

both mentally ill and unfit to stand trial. Such concurrence of expert opinion tends to

lower the level of scrutiny employed by prosecutors and courts in evaluating the

|

information qresented by psychiatrists. Although prosecution and defense experts

might agree t:hat a defendant is unfit to proceed, material contradictions could exist
| ' ‘
between botr‘\ doctors’ evaluations, as they did in the Jeffrey case, that should be

further investigated and evaluated by the fact-finder. As detailed in the Committee’s

factual analys;is of this investigation (Volume Il), the lack of scrutiny of the concurring

psychiatric opinions and the underlying bases of these opinions resulted in the

exclusion of Televant information.

Last, the Committee found that prosecutors and judges receive little, if any,

training in dﬁaling with complex issues of law and psychiatry. The lack of such

|
|
|
|
|
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tfaining further exacerbates their need to heavily rely on the expert opinion of mental

health professionals in such cases.
1. Prosecutors’ Responsibilities

The Committee acknpwlédges that the following recommendations will place
the burden of responsibility on prosecutors for assuring that all expert opinions and
relevant facts concerning a defendant’s competence are properly investigated and
evaluated. The Committee believes, however, that there is no other participant in the
criminal justice system who can be more éppropriately charged with this duty.
Although the Committee is cognizant of the excessive case-loads and budget
constraints faced by the counties’ prosecutoré, it believes that in cases where issues
of incompetence and insanity are raised, the following changes will increase the
likelihood that there will be no over-reliance on expert opinion and that such testimony

will be subject to appropriate scrutiny, analysis and application.

2. Recommendations Tg Reduce QOver-Reliance On Expert Opinion
a. Critical Examination Qf Expert Opinion

When a defendant raises a defense of incompetence to stand trial, or of
insanity, it is critical that the prosecutor carefully analyze the factual foundation and

underlying opinions upon which psychiatric experts are basing their conclusions. This



0

analysis must include a careful review of the documentary information provided to and
P .

reviewed by the state’s expert. The prosecutor must ensure that all relevant police
‘ ‘ .

reports, conféssions, mental health records and similar material has been reviewed and

considered by its expert. Because the manner and method of examination can vary

substantially with each doctor, it is also vital that the prosecutor clearly review the

basis of the e‘xpert opinion being provided.
‘ .

b. Underlying Basis of Expert Opinion

Specifiqally, the prosecutor should determine which aspects of the experts’
conclusions are based on verifiable factual data, and which are based on more

subjective indicia such as observations of the defendant or the undérlying opinions of
. | :

~others that Iﬁad to the experts’ ultimate conclusions. It is imperative that the
|
prosecutor and judge evaluating this information to break down the elements of the

expert opinion to determine how much weight an expert is giving to information in
| _
each category{. To the extent that a psychiatric expert is relying on information that

cannot be verﬁfied, it should be critically examined by the prosecutor.
| (1) Subjective Data

Subjective data is the most difficult type of information for the prosecutor and

fact-finder to appropriately evaluate because it derives primarily from a doctor’s



observations of a defendant and his determination about what is happening in a
defendant’s mind. Because this data is often heavily based on what the defendant

says about himself to the expert, it must be viewed quite carefully.

Observations that an expert makes about a defendant during his evaluation and
the results of any diagnostic tésté performed must also be carefully scrutinized. Some
diagnostic testing, such as the use of sodium pentothal, provide objective test results
whereas 6ther evaluative tools are based on the subjective interpretation of the
expert. Prosecutors must carefully analyze the type of data that they are receiving
and also determine whether the conditions under which the observations took place
were adequate and whether the observation conducted was sufficient. Moreover, an
evaluation must also be made as to whether there are additional tests or studies that
should be conducted, or whether an expert is discounting the results of tests already
performed. If any tests or' other observations conflict with the experts’ diagnosis, the
basis for his decision must be carefully examined. In addition, if the fact finder is
presented with the expert opinion of a defendant’s treatment team from a psychiatric
institution, it is important to ascertain if the evaluatidn is based on the treatment
team’s unanimous decision, or whether there are divergent views among the group
members of the team. If there are divergent views they should be examined and

pursued if appropriate.



(2) Verifiable Information

As cdmpared with subjective information, factual and historical information
|
represent evidence collected from the defendant or other sources that can be verified

by the expert and/or prosecutor. This includes such data as police reports concerning
! .

the current ?ffense, criminal history information as well as personal and medical
|

background information provided by either the defendant or from other sources. It is
critical that the prosecutor know whether or not the expert verified this information

and to what extent that data was relied upon in the expert’s opinion. If the expert

relied on info‘lrmatiOn received from the defendant that was not sufficiently verified,

the prosecutoir or an investigator should seek confirmation of this data before relying
onits veracity‘(. If the expert did verify the information supplied by the defendant, the

o
prosecutor must learn specifically how such verification was made. The Committee

suggests the following methods of verifying medical history or other data supplied by
!

a defendant if properly available to the prosecutor under New Jersey law:
|

|
® Contact defendant’s family, neighbors, parole or probation
officer (if applicable). Ascertain defendant’s past and current
a'lbility to socialize, conduct his affairs and hold employment, with
special attention paid to any difference in past and current abilities
a“nd conduct.

e Contact hospitals, institutions, physicians or other treating
personnel mentioned by defendant and obtain all records and
evaluations conducted on defendant.



ey

® Verification of any mé"cﬂi“ication(s) mentioned by defendant.

® Search of defendant’s educational and criminal justice records
(using the rap sheet as only a starting point) for evidence of prior
mental illness, institutionalization or hospitalization, or for
evidence of the absence of any such history.

® Contact the corrections officer who currently has custody of the
defendant to inquire as to the defendant’s behavior.

C. Heightened Scrutiny Must be Utilized When Opposing
Psychiatric Experts Concur

Although it seems counter-intuitive for the prosecutor to maintain an elevated
level of scrutiny in analyzing the concurring psychiatric opinions of opposing experts,
the Jeffrey case demonstrates that such an analysis is necessary to ensure that the
adversary process does not come to a halt with this concordance of opinion. The
agreement of opposing experts from the prosecution and defense serves to place the
court and treating psychiatric facility on notice that t_here is N0 question about the
defendant’s condition. This accord tends to diminish the level of inquiry that takes
place in court and may subsequently unduly influence those charged with the
responsibility of treating such a defendant at the psychiatric institution. Nevertheless,
such agreement between or among experts should néver be regarded as per se

dispositive.



Although one of the Committee’s psychiatric consultants who addressed this

issue with the Committee acknowledged that a number of prosecutors do obtain
second opinioTs when their expert agrees with the defense, this point cannot be over-

emphasized.* ‘

d.  Responsibility of Judges

Judges joverseeing competence and insanity cases must understand that it is
they who must hold both the state and the defense to the proper standards for

investigating and reviewing such matters. It is the obligation of the trial judge to

carefully revieiw the records of the hospital commitment, including all of the notes
made by the treatment team, nurses and other hospital personnel. The judge, when

necessary, shPuId not hesitate to arrange for an independent examination of a

defendant.

e. Suggested Training for Prosecutors and Judges
|
|
|
The Committee notes that since the series of court hearings related to the issue
| ‘
of Jeffrey'’s cémpetence took place, the level of training experienced by assistant
prosecutors tﬂroughout the State of New Jersey has increased substantially. The
|

Committee acknowledges the annual Basic Prosecutors’ Training Course conducted

by the Division of Criminal Justice. However, additional advanced training for

10



prosecutors would also prove benefié‘i;;l‘. Such advanced training should include
instruction that addresses issues of incompetence and insanity. The Committee has
also been advised that each county Prosecutor reéularly conducts in-service training
for their respective legal staffs related to significant legal and procgdural aspects of
the criminal justice system. Nevertheleés, the Committee recommends, as noted
below in a proposed course 'ouiline, that Judges and Prosecutors’ staffs undergo
enhanced training with regard to incompetence and insanity, which in many instances
are case dispositive issues. Similar training should also be conducted for mental

health community members who are called upon to‘participate in legal proceedings.
SUGGESTED TRAINING OUTLINE

A, ndards for Determinin m n

®The rationale behind the legal standards: How the
standards should be applied. Various ways of
evaluating competency, e.g., affective vs. cognitive
approaches. The mental iliness requirement. The
concept of "function specific." How to evaluate th
e defendant’s capacity to understand the
proceedings, the charge, or to communicate with h
is lawyer, and to assist in his defense.

eHow psychiatrists and other clinicians view
incompetency. Psychiatric misconceptions about the law
eHow to cross-examine psychiatrists and other clinicians

who testify about competency.

eCan feigning of a defendant who purports to be incompetent be
detected? The inadequate literature on feigning.

11



e Systemic inadequacies in the preliminary evaluation of
incompetency.

The Hospitalization of Incompetent Defendants

®The use of anti-psychotic medications to restore
defendants to competency.

®The purpose of hospitalization and medication as restoring
incompetent defendants to stand trial. Hospital staff
misunderstandings concerning the purpose of

hospitalization. Confusion of State v. Krol and Jackson v.
Indiana.® ‘ '

Constitutional Limitations on the Trial of Medicated Defendants

®Riggins v. Nevada. The side effects of medications; and
the demeanor of defendants.

e The burden of proof. Medina v. California.®
The Discharge From the Hospital and Dismissal of an Indi

f a Defendant Wh nn R r m n
Trial.

‘®@What Jackson v. Indiana stands for.

®The over-reading of Jackson v. Indiana. The New Jersey
Statute and New Jersey Supreme Court decision in State v.
Krol.

®Models for implementing Jackson v. Indiana. How to
protect defendants’ rights and societal rights
simultaneously.

12



f. ianation of Specially Trained Pr r Handle
ncom n nd Insani

In addition to specialized training for all prosecutors in handling competence and
insanity cases, the Committee also recommends that one or two experiencéd
prosecutors in each county be specially designated to handle all such cases. It is also
critical that those prosecutors with special expertise in issues of incompetence and
insanity follow such cases to their conclusion. Such continuity in the handling of
these cases is vital to ensure that there is an accurate understanding of both the

complete history of the case and of the defendant.’

B. Eailur Assure th h rrect Legal ndards for Incompetence
Were Applied

The Committee’s investigation found that throughout Jeffrey’s years at TPH
‘and his many competence hearings, there was little, if any, focus on the legal
standards for competence to stand trial by members of either the ériminal justice or
mental health systems. In addition to this lack of focus, there was documented
confusion by the Trenton Psychiatric Hospital concerning Jeffrey’s legal status and
the hospital’s mission of restoring his competence to stand trial.® In fact, the
concentration throughout Jeffrey’s institutionalization was placed on treating mental
illness without sufficient monitoring as to whether or not his mental state prevented
him "from comprehending his position and from consulting intelligently with counsel

in the preparation of his defense."®

13



!1. L ] ndards for Incompetence in 1974

In 192‘74, the standard for incompetence to stand trial was one that had been
enunciated by the New Jersey Supreme Court in State v. Auld, 2 N.J. 426 (1949):
"one unablelito comprehend his position, to consult intelligently with counsel and plan
his defense cannot be put to trial."“’_ The standard for incompetence was
distinguishe(‘j from the insanity defense by the New Jersey Supreme Court in
Aponte v. State, 30 N.J. 441 (1959);

|

\As a test of ability to stand trial on a criminal charge, insanity means a
mental iliness or condition which prevents the accused from
comprehending his position and from consulting intelligently with counsel

;in the preparation of his defense."
|

'
1
|
|

The failure t‘p apply the correct legal standards for comb‘etence to stand trial

manifested itself in several ways.

2“. Failur Apply Leagal Standar Treatme

The training of psychiatrists and the orientation of psychiatric hospitals

emphasizes th“e general restoration of mental health, not the improvement of specific
K
capacities ide‘ptified by law. This difference was apparent throughout Jeffrey’'s

institutionalization where there is evidence that those involved in Jeffrey’s treatment

were unclear as to the exact nature of his legal status.'? The record reveals that at



times throughout Jeffrey’s treatmer};%":'and court proceedings he was erroneously
referred to as a "Krol" patient. Jeffrey’s hospital records and the subsequent review
of those records by the Committee’s experts found that TPH's treatment of Jeffrey
had little conne.ction to the underlyihg murder charges or the court’s directive that
Jeffrey be institutionalized in order fo restore his competence.'*  Rather, TPH
attempted to cure Jeff'rey and abate the danger that he posed to others so that he

could eventually be released into the community.'

Krol patients are those who have been adjudicated not guiity by reason of
insanity ("NGRI") which was not Jeffrey’s situation. In Jeffrey’'s case, there had been
no adjudication of his guilt or innocence for the Dorsey killing, only a finding that he

was not competent to stand trial.

in State v. Krol, the Court held that those committed to mental institutions
under the criminal statutes because they had been adjudicated NGRI must have their
status periodically reviewed to determine whether there is both a continuation of the
mental illnesé and a risk that the committee poses a danger to himself or others if
released. Although the Krol Court explicitly stated in a footnote that its decision did
not affect the disposition of persons found incompetent to stand trial, Jeffrey’s

situation was not recognized by the institution to be such an exception. The

15
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|

Committee’s psychiatric experts who reviewed Jeffrey’s treatment records noted that
|

‘ .

the confusion concerning Jeffrey’s legal status appeared to affect his subsequent
\

treatment. His treatment was described by one of the Committee’s experts as being

"unfocused"-\and generic” and not concentrated on the legal purpose of his

|
institutionali?ation -- restoration of his competence to stand trial for the Dorsey
|

15\

homicide.

|
|

The hiospital did not continually monitor Jeffrey’s ability to comprehend trial

\
events, nor did the hospital ever bring to the attention of the prosecutor or court
\

documented {lperiods of remission when Jeffrey may have been competent to stand

trial. Likewisb, there was seemingly no interaction or response by the criminal justice
|

system to Jef‘ffrey’s treatment or periods of remission. In fact, the record does not

|
indicate any communications, other than those in connection to or referencing

scheduled court proceedings, between TPH and the prosecutor’s office concerning

~ Jeffrey’s ability to stand trial."®

4, mmendation Improv mmunication and Application of
‘ rr i ndards to Treatmen

in order} to bridge the communication gap between the legal and mental health
a .

communities, institutions in which incompetent defendants are confined should be
reminded by t‘;he prosecutor of their ongoing obligation to evaluate a defendant’s
! .

16



progress so as to report to the court arié’brosecutor whenever there is evidence that -

the defendant may be experiencing a return to competence.

It is the prosecutor who must ensure that those treating such a defendant
~understand the legal status of that patient. In parficular, the prosecutor must make
sure that doctors and staff in a Specific case are alert to the distinction between a
patient who is hospitalized because he lacks competence and one who has already
been tried and found NGRI. The hospital staff assessing these two types of
defendants should be looking for different factors in each case, and must be attentive
to the fact that where their observations of a defendant have any relevance to the
legal status of the defendant and the purpose of the patients’ institutionalization, they

have an obligation to communicate that data to the criminal justice system.

In cases of incompetence, the Committee also recommends that treating
institutions be required by court order to continuously monitor a defendant’s level of
competence, and to place upon the record at each meeting of the patient’s treatment
team or review committee all observations and opinions as to whether there has been
any change in defendant’s competence. As part of this on-going responsibility, each
treating institution should create an evaluative mechanism separate and distinct from
Ine_tge_a_t_m_em_m@_o_l to facilitate and make a record of any observations relevant to
a defendant’s competence. - This analysis should also include any changes that

medication may have had on a defendant’s fitness to proceed. If there are any

17



dissenting 1opinions among members of the treatment team, these views should be
|

noted and!;the reasons for the dismissal of any such contrary opinions should be
i

clearly dodumented. The court’s order should place the duty on the institution’s
\

superinten&ent to bring to the attention of the court and/or prosecutor any

observatioﬁs made by any level of hospital staff that would be relevant to a

defendant’§ competence. One possible remedy would be to have a copy of all notes
|
from every {meeting concerning a defendant’s competency automatically forwarded

to the prosgcutor for review.
|

i ‘ .
\ .
' 5. Failure to Apply Legal Standards in Court Proceedings

|
The rlnental health system’s failure to focus Jeffrey’s treatment on the
restoration &f his competence was compounded by the fact that the criminal justice
system, untii the end of Jeffrey’s in_stitutionalization, was also not concentrating on
the legal star‘;\dards for competence. Rather, attention was primarily paid .to whether
\
or not Jeffrey continued to exhibit signs of mental iliness and where to best treat him
as opbosed t“lo the restoration of his cognitive capacity to stand trial.
One oflJeffrey’s first competence hearings, however, did present the court with
an opportunitvly to squarely address the issue of Jeffrey’s competence. In fact, the

prosecutor’s 'cross-examination of the defense expert indicated quite clearly that

Jeffrey understood the nature of the charges against him.as well as the roles of those

18



RO S MO R A B e

involved in a trial proceeding.'’ The judge, who continually referenced the
proceeding as a Krol matter, would not consider the evidence of Jeffrey’s competence
that was elicited by the prosecutor as relevant to the proceeding. Instead, the judge
confined the hearing to whether Jeffrey met the standards for continued

institutionalization.'®

Although Jeffrey’s final incompetence hearings, prior to the dismissal of the
indictment, did squarely address the legal standards for competence, the cumulative
effect of the systemic failures that occurred during the previous eight-years were
insurmountable. The historical baggage that this case carried with it into those final
hearings, including many years of skewed legal focus and an over-reliance on expert
opinion goncerning Jeffrey’s mental fitness, hindered the court in objectively
evaluating all relevant information concerning Jeffrey’s mental state that was available
at that time. The Committee is hopeful that the following recommendations will
increase the likelihood that the correct legal criteria in such cases are applied from the
outset.

a. Testimony M Address Legal Criteri

The Committee recommends that in matters where psychiatric testimony is
critical to legal determinations, that the court and prosecutor determine whether the
testifying experts have understood and applied the correct legal standards in reaching

their conclusions. It is vital that those who testify as psychiatric experts possess

19
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sufficient eddcation and clinical training, have specialized knowledge regarding the

legal criteria to which they will testify and have performed an adequate examination

of the defend%mt.

|
As the Committee learned during its investigation, many individuals in both the

legal and medtal heaith communities erroneously believe that any signs of mental

\
illness autométically render a defendant incompetent. In fact, an individual may be

both mentally ill and competent to be tried. The American Bar Association addressed

l
this issue in its Criminal Justice Mental Health Standards:

NCC‘urate communication between judges and lawyers, on the one
h%and, and mental health and mental retardation professionals, on
the other, has been a problem in the interaction of the legal
di‘scipline and the behavioral sciences...The most frequent block
to effective communication has been a confusion of competence
w‘ith menta!l illness or psychosis, dangerousness, mental
nonresponsibility [insanity] at the time of the alleged offense...In
fact, issues of mental illness and present mental competence
clearly are not of necessity interdependent; defendants can be
in“competent to undergo criminal proceedings and yet not be
mentally ill...or they can be competent to stand trial despite

seTvere mental illness.'®

The Committee believes that prudent attention by all involved in the process to the

correct legal sténdards in incompetence hearings will better serve to provide the court

with the tools“ necessary to make legal determinations based on the psychiatric
!

testimony provided.

; 20
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b.  Written Guidelines for Mental Health Community

The Committee recommends that th;a exhaustive report detailing
recommendations for the effective interaction of the legal and mental health
communities compiled by the American Bar Association ("ABA") be reviewed by both
the judiciary and legislature. Thé ABA'’s careful research and analysis by recognized
experts extends well beyond the issueé, raised in the Jeffrey investigation and provides

valuable suggestions for the improvement of New Jersey’s criminal justice system.

As suggested by the ABA Criminal Justice Mental Health Standards, the
Comm.ittee advocates that the criminal justice system promulgate written guidelines
to inform and advise mental health professionals about all relevant aspects of New
Jersey law relating to competence and insanity.?° Such targeted writings would be
-further enhanced by specialized training for mental health professionals who are called
upon to provide written evaluations and testimony in competence and insanity cases.
By helping professionals in the mental health community better understand the legal
principles that govern these cases, testimony and evaluations will be improved
because the expert will better understand how his clinical observations will be applied

to the law.

21



It is l‘vital where testimony and reports of institutional psychiatrists are

!

presented to the fact-finder in competence and insanity matters that they be provided
by the doctor with primary responsnballty for that defendant. This case demonstrates
that the dodtors who are sent from state psychiatric facilities to testify in court are

not always those who are currently responsible for a defendant’s treatment.

PsychFatric institutions may be influenced in their decisions regarding which

psychiatrist to send to court to testify for a number of reasons, including the fear of

damaging tr'pe relationship between a physician and patient as a result of a
|
psychiatrist’s in-court testimony. Prosecutors and judges in such cases must ensure

that the appropriate witness with the most accurate first-hand information available
provides expt'lart opinion about the defendant’s psychiatric condition. The Jeffrey case
illustrates thgt if a physician other than the treating psychiatrist provides testimony
about a defelfldant the danger exists that his report to the court will be comprised of
filtered inforr%ation that was gleaned from records and reports without an accurate
knowledge o# the patient’s condition.

; | 22



d. iliviF\n Would Improve the Interaction Between
ian ntal Health Communitie

The Committee also recommends that the legislature explore the possibility of
enacting several statutory changes that would reduce or eliminate problems that can
occur in cases of competence and insanity. First, the legislature should consider
amending N.J.S.A. 2C:4-6(c) and (e) to eliminate, or at least severely limit, the
circumstances under which an indictment may be dismissed with prejudice as a result
of the continuing incompetence-c\)f a defendant to stand trial. Such a remedy is not
required by either the constitutions of New Jersey or the United States.?' Thus, in
cases where a once incompetent defendant regains competence, the state will not be

precluded from prosecuting the matter at a later date.

e. Determination Of il r_Innocence Of Incompetent
Defendants

The legislature should also consider the feasibi-lity of e'nacting a statute that
would permit the determination of pretrial motions as well as the guilt or innocence
of an incompetent defendant for the crime(s) charged. The American Bar Association
and the states of lllinois and New Mexico currently offer models for such a statute.
Such a system would help to guarantee that society would be protected from
permanently incompetent defendants who have committed serious offenses. If factual

guiltis established, then special commitment proceedings could be instituted to ensure
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that the individual remains hospitalized in a secure facility. Moreover, the sooner a
hearing addressing guilt or innocence takes place after the commission of a crime, the

greater the Iik“elihood that physical evidence and vital witness testimony will not be

lost over time.

J - .
The ABA cites one writer who describes the perceived problems such legislation
\
is designed to: correct, as follows:

|
[t1f [the state] tries and punishes the defendant despite his lack of
competency to stand trial, he has been denied due process; if it
c“ommits him until he is competent to stand trial, which, if he is
permanently incompetent, he will never be, he has in effect been
punished without a trial; and if it finds him incompetent to stand
tmal yet is not allowed to commit him, he may as a practlcal
matter have been given carte blanche to commit other crimes.?
\
‘ .
In a case such as Jeffrey’s, where such a lengthy period of time passed from

the time of his{ arrest for the Dorsey homicide in 1974 until his release from TPH in
1983, such a éystem as described above could have made a difference. If Jeffrey’s
|
|
factual guilt had been established under such a system based on the strong physical

evidence as well as his confession, those who subsequently encountered Jeffrey

would have ha¢ the benefit of better understanding of his violent criminal history as

well as the threat that he posed to society.
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f. Incompetent Defendants Becoming Civil Committees

As evidenced i‘n the Jeffrey case, where a defendant is found permanently
incompetent and the criminal indictment pending against him is dismissed for that
reason, current statutory provisions provide few safeguards to ensure that Such
individuals are not released into the community. The absence of an indictment
precludes the involvement of the criminal justice system in decisions affecting the
release of such patients. The statutes, as currently written, provide that an individual
may be involuntarily committed when he is both mentally ill and a danger to himself
or others. This vinvestigation demonstrates that when a defendant’s dangerousness
is clear, but signs of mental illness are absent, psychiatric institutions believe that the
only way they may keep such an individual in their facility is if the patient agrees to
a voluntary commitment. If such a patient then wishes to leave the hospital, the

institution has no legal basis to keep the individual within the facility.

The Committee recommends that New Jersey statutes be amended to provide
the following protection in cases where an incompetent defendant may become a civil

committee:

1) Only a judge may release a civil committee who faces a
pending indictment, and then, only after a hearing.

2) The prosecutor must be notified and must participate in the
hearing unless sufficient cause for non-participation is
found by the court. ‘
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|
i3) The prosecutor should represent the state in any
|

subsequent civil proceedings to change a defendant’s
commitment status.

| .
C. Ex ' Filtering of Relevant Information h

As de\tailed in the Committee’s factual analysis, relevant information from
\ _
Jeffrey's hoépital records was continually "filtered" by the psychiatrists from the

institution who provided written evaluations and in-court testimony concerning

!
Jeffrey. This process of screening out probative information preciuded the court and
\

prosecutor frbm learning of valuable information which indicated that there were
|
divergent views among treatment team members concerning Jeffrey’s condition.

1

Moreover, soime of the information in Jeffrey’s medical records, which was not
1 1
presented to f‘he court or prosecutor, was in direct conflict with testimony that was

being provided to the court concerning Jeffrey’s competence.

|
It woul‘p be impossible for experts not to assimilate or screen-out some

information gathered during an evaluation of a defendant. However, the Committee

believes that prosecutors and judges must maintain an awareness that expert opinions

may contain or“xly that information that supports the expert’s conclusions. Moreover,

|
if both the prosecution and defense are relying on only the testimony of one

institutional psychiatrist, as was the case in Jeffrey, the court is limited to only the
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information provided and interpreted by that one witness unless the court carefully

reviews the complete records of the institution pertaining to the patient.

1. R mmendation Prevent Exclusion of Relevant Evidence

The Committee recommends that prior to any evaluations being conducted, the
court should specify the precise nature of the evaluation to be conducted and the' legal
criteria to be utilized by the expert.?® In hearings dependant on psychiatric
testimony, the 'judge should insist on thorough and detailed reports, which should

contain, at a minimum, the following:
® The name of the primary treating physician.
® A comprehensive psychiatric history.
® Dates and lengths of interviews with the testifying psychiatrist.

® The entire record of the institution must be produced and must
include nurses notes, incident reports, medication records and
reports from the floor staff as to the patient’s day to day
functioning.

® A diagnosis of the precipitating cause of the criminal behavior,
not just a broadly descriptive diagnosis.

® Specific treatments required for a defendant to attain or
maintain competence and an explanation of appropriate treatment
alternatives.
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‘io Likelihood of recurrence of the incompetence if the defendant
is put on trial for the crime charged, including the likelihood that
the defendant will continue to take required medication if released
from custody.

|

® Evidence, if any, of malingering on the part of the
.(:jefendant. If suspected, detailed information as to how
this issue was resolved and whether the final diagnosis
represents a unanimous consensus among hospital
personnel. If the decision was not unanimous, the court
must examine the relevance of dissenting views of

treatment staff.

® Verification of sources relied on for any prior psychiatric
history.

D. Q; onclusion

|
Although bridging the communication barrier between the criminal justice and

|

mental heaith bystems will be difficult, this goal must be accomplished. By enhancing
| - ' . .

each system’q understanding of the problems that currently exist, positive steps may
| , :

be taken to create common goals with respect to criminal defendants subject to both
I

the criminal jq‘stice and mental health systems. In order to protect the public from

|

dangerous crirhinals, the Committee urges that the criminal justice and mental health
|

systems, as well as the legislature, carefully examine the above recommendations.
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. SENTENCING, PLEA NEGOTIATiONS AND PAROLE

The dismissal of the 1974 homicide indictment and Jeffrey’s release from t‘he
Trenton Psychiatric Hospital did little to diminish his involvement with the criminal
justice system. Jeffrey was arresfed numerous times after his release from TPH for
a variety of crimes, inclu&ing th convictions priqr to his recent 1993 homicide arrest
where his victims were children. One major problem that the Committee found was
the fragmented manner in which the criminal justice system dealt with Jeffrey. Each
crime that he committed after his release from the psychiatric hospital was looked at
as though it were an isolated event. Little effort was made to understand Jeffrey in
a more comprehensive manner -- evaluating his complete criminal history and its

progression over the years.

As detailed in the Committee’s factual analysis, much of the information that
comprised Jeffrey’s pre-sentence investigations ("PSl’s) and written reports was
flawed or inaccurate. There was a heavy reliance on Jeffrey’s own assertions about
his past, but little evidence that any of his statements were actually verified. In fact,
much of the information in his PSI’s conflicted with other PSI’s that were prepared for
other crimes. This flawed information was relied upon by sentencing judges, parole
officers, prosecutors, psychologists, classification officers and parole board members

who believed that the information was accurate and compilete.
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The Committee believes that it is critical for all state officials in the criminal

justice system to have as clear a picture as possible of a defendant before making any
| .

sentencing, ‘_plea bargaining and parole decisions. The following recommendations
outline the éommittee’s sdggestions for improving the flow and availab‘ility of all
relevant crim;inal history information to those charged with makiné the best decisions
possible regarding sentencir'\g,Aplea bargaining and parole for repetitive violent
offenders in iNew Jersey.

A.  Sentencing and Plea Negotiation
| .

As preViously noted, the Committee is not challenging the sentencing and plea
bargaining decisions that were made in Jeffrey’s cases. However, the Committe_e's
examination of Jeffrey’s history accentuated the 'fact that these decisions were made,
unbeknownsté to the decision-makers, with incomplete or inaccurate criminal history
information. An accurate and complete understanding ofla criminal’s background,

| .

|
particularly for chronically violent offenders, is vital to effective sentencing and plea

bargaining deéisions.
1.  Repetitive Violent Offenders

The Committee suggests that the use of more detailed information to evaluate

- | : ,
criminals would be enhanced if the Attorney General and County Prosecutors establish
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new standards that would categorize certain offenders as highly dangerous based on’
their overall criminal and/or psychiatric history. Special standards for evaluating and.
categorizing such chronically violent offenders will aid in ensuring that such individuals
are dealt with to the fullest extent of the law, thereby further protecting the public.
Just as organized crime deféndants' files receive an "OC" sticker differentiating them
from other criminals, a ”vibleht offenders” marker -- both computerized on a
defendant’s Criminal Case History ("rap sheet"”) and on such a defendant’s file --
should be utilized so that all state agencies are alerted to the chronic dangerousness
posed by such a defendant. Similar to the previous career criminals program in New
Jersey which was phased oqt when federal funding was cut, the Committee believes
that such a program would again prove valuable by giving prosecutors and judges the
opportunity to give heightened scrutiny to offenders with a history'of violent offenses
who pose a high degree of danger to the community and a strong likelihood that they

will commit future crimes.

The specific standards for categorizing such defendants must be carefully
structured. The creation of too broad a category of criminal defendants will
overburden prosecutors who are already dealing with excessive caseloads and reduced
staffs. The Attorney General and Prosecutors will have to carefully evaluate the
criteria that will be utilized to categorize certain criminals as repetitively violent
offenders. Certainly, the breadth of this category may be influenced by an evaluation

of the resources necessary to give these cases the heightened scrutiny that they
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|

demand. Alt%hough the Committee will leave the task of establishing the criteria to the
|
i

Attorney GQneral and Prosecutors, the Committee urges that predatory sexual
\

offenders bé included in this category. Special standards for evaluating and

categorizing i|~:uch repetitively violent offenders will aid in ensuring that cases involving

these defendfants will receive special attention, are dealt with to the fullest extent of
\ : o

the law and z:afford the public the greatest protection possible from individuals who
|

have demonsi‘trated a strong likelihood of committing future violent criminal activity.

2. §gegiai Scrutiny for Repetitive Violent Offenders

Once Sn individual has been classified as a repetitive violent offender, the
Committee suggests the case be handled by a specially designated, highl'y experienced
prosecutor wr})ere practicable. Such a system of differentiated case management --
ﬁandling case; involving repetitive violent offenders differently -- will require that

these cases carry with them special requirements that may not be necessary for the
‘ .
|

-majority of cases prosecuted.

|

For instance, where a case involves a defendant who meets the repetitive

violent offender standards, a specially designated prosecutor should handle the case

from beginning to end. Such a system of vertical prosecution will ensure consistency

in the handlinf; of these special cases. The Jeffrey case demonstrates that such

continuity woijId help protect against the possibility that vital information-and an
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intimate understanding of the case and defendant would be lost over time as a case
is passed from one prosecutor to another. Cases involviﬁg repetitive violent offenders
demand a seasoned prosecutor with experience in handling difficult investigations and
cases. In addition, more in-depth background checks and a more intensive
investigation of a case than is normally required should also be conducted in order to
obtain the most comprehensi\)e Onderstanding possible of such a defendant’s criminal
history. The Committee also suggests plea negotiation and sentencing restrictions for
repetitively violent offenders, including special efforts to prohibit sex offenders from
avoiding Avenel evaluations and treatment as a result of plea negotiations. These
added controls will aid in assuring maximum control of repetitively violent defendants

for as long as possible.
3. Pre-Sentence Investigation

Pre-sentence invéstigations and the reports that are subsequently generated are
heavily relied upon by sentencing judges, parole and probation officers, psychologists,
prosecutors and others. The Committee’s review of the PSl’s in Jeffrey’s case
demonstrated that there is a high degree of variability in the format of the information
provided as well as the quality and accuracy of the information in the reports. This
investigation found that the informational deficiencies in Jeffréy’s PSl’s were passed
on to other decision-makers, or relied upon as the basis for vital decisions by various

state officials. Much of the information considered about Jeffrey was supplied by the
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i
defendant af!xd does not appear to have been verified. Because these reports are
|
referred to so frequently, the Committee recommends that the following steps be
considered “‘i) improve the quality of PSl’s in New Jersey.

a. wide PS| Guidelines M A ed

While éxamining Jeffrey’'s records, the Committee found that over the years the
formats of pn'asentence reports have changed frequently and there are no set standard
requirements}ifor the reports unless developed by individUal counties. Standardized
requirements |for PSl’s would aid in improving the flow of valuable information to
those who mlijst have a complete and accurate understanding of criminal defendants.
The Commitfee recommends that uniform requirements for the production of

presentence ihvestigation reports be developed. These standards should require that
|

the criminal hi%story reports for any prior violent crime include a complete description
of all offense:§ as well as comprehensive information regarding perforhance during
prior periods of probations or paroles. Any indication of prior mental health problems
should require?1 that an in-depth psychological review is necessary. The results of any
such psycholo?gical exams should also be detailed in the PSI’s. One possible starting
place for the c.reation of uniform PSI’s would be the Uniform Defendant Intake Report

which could be revised and utilized in the formation of standardized PSI reports.?*
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Although PSl’'s are heavily utiliied, the Committee learned that it is often
difficult for individuals in one county to obtain previously prepared PSl’s from
neighboring counties as quickly as necessary. Important information and a means of
comparing information supplied by a defendant is lost when a prior report cannot be
obtained in a timely manner. Obtaining prior PSl’s permits the complete review of the
circumstances surrounding a‘pr'i'or offense, instead of relying on a general description
of the offense as it appears on a rap sheet. The current procedures for obtaining
PSl’s from other counties vary significantly. The Committee acknowledges the heavy
criminal caseloads throughout the state, but recommends that each Criminal Case
Management Office be required to identify a contact person whq can obtain and
provfde PSl's to other Case Management Offices quickly. These requests should be
considered a priority and the requesting office should not be required to send such

requests by mail.

b. Verification_of Information on PSl’s is Critical

Throughout Jeffrey’s entire criminal history the Committee found that Jeffrey’s
unverified statements to authofities about his past formed the basis for most of the
information contained in his pre-sen‘tence reports. One primary example of the
inaccuracies of the information obtained from the defendant is visible in the
information provided by Jeffrey to the court and bureau of parole concerning his

mental health history. Three presentence reports were completed after the
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defendant’s nine year hospitalization for the 1974 homicide, yet no one was aware
|

of Jeffrey’s T}enton Psychiatric Hospital stay despite the questionable gap in his arrest

record, employment record and residential history. After hisrelease from TPH, Jeffrey
continually tdld authorities that he had no history of prior hospitalizations or mental

illness.2® As a result, Jeffrey’s PSlI’s had no reference to his lengthy court ordered
institutionaliz‘ation -- a vital piece of information for sentencing judges, prosecutors,

public defendérs, parole officers and the parole board.?®

|
For each presentence report, the Committee thinks it imperative that case
\

supervisors make at least one collateral contact with someone who can verify
|

I

information prbvided by the defendant. At a minimum, the defendant’s residence and

employment @ust be verified. Any non-verified information received from the

defendant shcllwld be noted as such in the PSI so that those depending on the
information cdntained in the report will know how much weight to give each piece of

data. |

In addition, the Committee recommends that rap sheets include time spent in

state psychiatric facilities pursuant to court orders in criminal matters and civil

commitments of those with criminal records who have been committed involuntarily

due to their déngerousness to themselves or others. We cannot afford to lose vital
information abbut the psychological make-up and behavior of the defendant that may

be found in psychiatric reports.
|
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c. PS! Shoul ' be Ac e nl it is Complete

The 1985 PSI that was considered by the court prior to Jeffrey’s sentencing
for his assault of a 12-year old boy failed to include any information concerning
Jeffrey’s detailed criminal history. The probation officer who prepared the report
noted in the PSI that the rap sheet had been requested from the state police, but had
not yet arrived. Despite the absenc'e of this information, the court accepted the PSI
and imposed Jeffrey’s sentence.?’ . The Committee recommends that the judiciary
adopt a policy that no PSI be accepted by the court unless it includes the defendant’s
detailed criminal history. If this information has not yet been obtained at the time of
sentencing, then the sentencing hearing should be postponed until such time that the
information is included in the PSI and the report is deemed complete and acceptable

by the court.
4. Plea N iation

The Committee believes that it is imperative for each prosecutor’s office to
establish procedures to closely scrutinize all crimes of violence and those committed
by chronically violent offenders. All plea offers in such cases should be approved by

a specially designated senior staff trial attorney or a central reviewing authority in

each prosecutor’s office.

37



\ \ . . .
Moreovelr, the Committee believes that if, as recommended previously,

repetitive viole‘int offenders in the state are categorized as such, that the plea

|

bargaining process will be strengthened by the elevated level of information available

regarding such defendants. Forinstance, a prosecutor may be less inclined to bargain
|
away an exami}nation at Avenel if he or she enters the plea bargaining process with

the knowledge that they are déalihg with a repetitive violent offender -- even if the

present charge, evaluated as an isolated event, does not constitute a serious violent

offense. Ahother possible solution would be to implement a system of top-charge
: | |
plea bargaining‘ wherein repetitively violent offenders would not be able to bargain
‘ '
away the mosﬂ serious crime with which they are charged unless the Prosecutor or

senior attorneyf reviewing authority deems it appropriate. As the Committee has

. |
stressed throudhout its recommendations, it is vital to view each offense committed
‘ . .
by a defendant}in light of his complete criminal and psychiatric history.

The Comlmittee understands that prosecutorial discretion is essential to the plea
bargaining process and that plea negotiations are a vital component of the criminal
justice system.i However, it is also critical for those who are evaluating a criminal
defendant for aj subsequent offense to have complete information concerning earlier
charges and preivious plea bargains. The Committee believes that in order to eliminate
any distortion of the seriousness of a defendant’s record, it would be beneficial for

both original charges and subsequent plea bargains to be noted on rap sheets and

PSl’s. Because{ the final charges in plea bargains may be less severe than the original
|
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charges, an analysis of a defendant’s"c‘fiminal record must include both the original
charges and the resuits of any subsequent plea negotiations. Moreover, when the
original charges are sexual offenses or crimes against children, this information must
be known to prosecutors, judges and parole personnel regardless of the results of any

plea negotiation.

Jeffrey was paroled several times after his release from TPH. Most notable was
Jeffrey’s last parole in March 1993, just two months prior to his arrest for the murder
of seven-year old D.G. In fact, during this parole Jeffrey reported regularly to his
parole officer and even met with his parole officer on the day of D.G.’s homicide. The
parole officer supervising Jeffrey did not know that the defendant had twice been

arrested in the weeks prior to their May 1993 meeting.

The Committee’s investigation found that there are too few parole officers to
adequately supervise the number of inmates on parole. Moreover, the tools currently
available to parole officers to monitor their parolees and ensure that they are
complying with the conditions of their parole are lacking. Specifically, as addréssed
in the Committee’s recommendations regarding records and identification, it is vital
that a fully integrated computerized system be implemented so that immediately upon

arrest, police officers may know the true identity of the individual arrested and will
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also know \)‘vhether that person is on parole or probation. Moreover, it is vital that
| .

supervising parole officers gain immediate access to information indicating that their
|
parolees have been arrested.

The dommittee recommends that the legislature consider returning to the
former parolf‘; system under which there was no presumption of parole until it was
established t:hat an inmate no longer posed a threat to the community. The parole
board memb‘ers interviewed during the course of this investigation put forth
compelling arguments that current parole‘ legislation leaves them little discretion to

!
deny parole i‘p certain cases.

|
Specuﬁcally, the restriction of N.J.S.A. 30:4-123.56(c) upon the State Parole

Board of the reconsuderatuon of factors previously relied upon in the denial of a parole
should be ren}mved.” This statute, through its mandate that only "new" information
may be considered upon a parole reconsideration is unduly restrictive. It forces the
Parole Board to disregard the inmate’s complete history in making its parole decision
after the inma:te’s first opportunity for parole was denjed. Significant factors such as
prior criminall history, prior institutional disciplinary history, prior psychiatric

adjustment and lack of previous participation in educational or other self-help

programs must be ignored as the statute is currently written.
|
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In addition, the information includéd'in the pre-parole investigations reviewed
by the parole board should be enhanced so that inmates who are repetitive violent
offenders are identified as such. Likewise, more careful and through psychological
examinations of inmates should be included in the material reviewed by the parole
board before parole decisions are made. - However; the Committee’s investigation
indicates that current staffing is inadequate to permit 'the type of in-depth
examinations necessary to provide the parole board with the type of detailed analysis
neceésary. In fact, many of Jeffrey’s pre-parole psychological examinations were
conducted by institutional psychologists who volunteered to conduct the examinations
on an over-time basis and did so in under thirty minutes.?® Additionally, reports of
_all prior psychiatric examinations should be made available to and evaluated by any
institutional psychiatrist or psychologist conducting a current evaluation of an inmate

for parole release.
2. Work an Time Credi

Bec;ause work and good time credits influence parole decisions and the lengths
of actual time served, the Committee believes that the system of awarding credits for
work and good time needs to be reviewed. Thought should be given to revamping the
system so that inmates have to affirmatively "win" credits as opposed to the current

system which provides inmates with credits, whether or not they work, as long as
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they do not co;mmit a serious infraction whereby they loose credits already awarded.

|
i
|
|

3. Rel into th mmuni

In cases, such as Jeffrey’s, where an inmate is being paroled after having been

convicted of ‘committing an offense against a child, the Bureau of Parole
|

AdministrativeiManual requires that the institutional parole officer supervising the case
notify the Division of Youth and FaminAServices ("DYFS") of the parole plan of such
an individual. In Jeffrey’s case, his pre-parole investigation prior to his March 1993

parole did not ﬁisclose that he had been twice convicted for crimes against children

and his pre-paﬁole plan was not submitted to DYFS for acceptance.®°

The Committee believes that it is critical that pre-parole investigations
accurately and icompletely describe the criminal history of inmates, particularly those

\
who have been convicted for crimes against minors. In addition, it is important that

|
DYFS have the opportunity to review pre-parole plans for such inmates to ensure that
such inmates a}re appropriately housed and employed after their release in areas that
will not maximize the likelihood that future children will be victimized.

The Committee also believes that the enhancement of parolee support programs
would aid in enisuring that placement cases (situations in which an inmate exists in

the institution without a committed residence or job, and is often burdened with
|

42

-



numero'us special parole conditions refléétive of his societal deficiencies, such as
Narcotics Anonymous, Alcoholics Anonymous, etc...) are properly supervised. Jeffrey
was a placement case on two of his paroles. Although programs do exist to help
parolees and other individuals who have served their maximum sentences and are

released into the community, they are currently underfunded and understaffed.

4, Maxing-Out

The Committee’s investigation found that there exists a pervasive philosophy
within the criminal justice system that it is better for inmates to be paroled before the
expiration of their prison terms so that parole officers may maintain some level §f
supervision over inmates after they are released into the community. Although this
philosophy is widely held, there is also a level of discomfort in paroling chronically
violent offenders before the expiration of their prison terms. One possible solution
would be to alter the current sentencing law to include the imbosition of a berio'd df
"probation” after incarceration as is done in the federal system. Such a program
would permit inmates to serve their full sentences while also providing transition

assistance from institutional to civilian life.
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C. | Conclusion

|
The Jeffrey case demonstrates that sentencing, plea bargaining and parole
|
decisions in New Jersey would be strengthened by increasing the accuracy and detail

of criminal hiistory information currently available. The Committee recognizes that in

this era of “increased crime and tightened budgets that providing this level of

information ln all cases is preferable, but may not be possible. It is therefore strongly

recommended by the Committee that special criteria be established to categorize

[

repetitive viqlent offenders so that heightened scrutiny of such individuals will be
undertaken. fln order to safeguard the community, these criminals must be evaluated
with a compltiate understanding of their entire criminal and psychiatric histories so that
the threat thét such repetitive violent offenders pose may be appropriately evaluated:

\
before sentencing, plea bargaining and parole decisions are made.*'
i
|
|
|

IV.  RECORDS AND IDENTIFICATIONS
i
\
1
|

One of the failings that repeatedly emerged throughout the Committee’s
investigation \:/vas the prevalence with which relevant information concerning Jeffrey’s
criminal history, although in existence, failed to become known to those individuals
who needed it most -- police, prosecutors, judges and parole officers. The Committee

learned that tﬂvoughout Jeffrey’s criminal history each agency that encountered him
maintained its own data concerning the defendant, yet this information was not easily
|
!
s
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accessible to those who were encouhtéring Jeffrey for subsequent arrests. As a
result, the defendant was evaluated by individuals who did not have the benefit of
Jeffrey’s complete criminal history. ’Due to the breakdown in the timely and accurate
communication of relevant information, many decisipns were made concerning Jeffrey
without a complete understanding of his criminal history or the threat that he posed

to the community.

One such breakdown in the communication of crucial data occurred when
Jeffrey was arrested in Newark’s Penn Station under an alias in April 1993 for an
indictable offense. Although he was fingerprinted at the time of arrest, it was not
until after his well publicized May 1993 arrest for the murder of D.G. that his true
identity for the April arrest was ascertained. Moreover, although on parole at that
time and reporting regularly, his parole officer was unaware of Jeffrey’'s two arrests
during this period of parole supervision. In its investigation of this aspect of Jeffrey’s
criminal history, the Committee notes its findings and the recommendations that it
believes will significantly improve current records and identifications systems in New

Jersey.

A. EINDINGS

eFingerprint identification systems in New Jersey are less effective than

they could be due to the excessive length of time that it takes for
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contrib%.:ting law enforcement agencies to send fingerprint cards to the
|

New Jersey State Police ("NJSP") for identification.
|

oNew EJersey statutes mandating when an individual must be

L
fingerpﬁinted should be expanded. Statutory requirements inhibit the

| o
compilation of complete criminal histories because only arrests for which

an individual is fingerprinted are included on rap sheets.

®Because rap sheets only include arrests which are fingerprint supported, they
i

should c:mly be considered a starting point for constructing criminal histories,
i

rather than a definitive document.
|
\ : ‘ ,

®The Iapk of full automation among all of the state’s criminal justice

|
agencieé inhibits the sharing of valuable information that may effect

| . .
custodyi, plea bargaining, sentencing, and parole decisions.

\
The Committee proposes the following improvements which it believes will

significantly reduce, or in some cases eliminate, the systemic deficiencies it found in

|
New Jersey’s records and identification systems. As will be stated in more detail,

| ,
several problems that the Committee identified in its investigation have already been
corrected by the NJSP and the Administrative Office of the Courts.
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1. Fingerprint Identifications

To eliminate the problems that currently exist in this area, the following
changes are suggested by the'Co'mmittee. The most significant change proposed in
this area is the implementation of a Fully Integrated Fingerprint Identification System
("FIFIS"). The addition of FIFIS will drastically improve fingerprint identifications in
the state and will eliminate the most serious deficiencies in the current system. In
order to upgrade the current system to obtain FIFIS, a Live Scan Booking System
should be added to the current fingerprint identification program. Live Scan is a
computerized system that electronically sends an individual’s fingerprints to the NJSP
for identification at the time of arrest. This system will provide positive fingerprint
identifications within minutes during the booking procAess. Currently, fingerprint
identifications are made within an average of eleven days from the time of arrest, but

in many cases such identifications are not completed until months after an arrest.*?

In order to understand why Live Scan would make such a significant difference,
it is important to understand the current system of fingerprint identifications in New
Jersey. By statute, the NJSP has the responsibility and authority to maintain a central
repository for all criminal records and fingerprints in New Jersey.>®> Although the

system became somewhat automated in the 1970’s with the advent of computerized

47



|
!
rap sheets de“tailing criminals’ prior arrest records, fingerprint identifications remained

an arduous t“ask.‘“ Prior to 1990, the only method available in New Jersey for

fingerprint id“entification was the Henry System. This is an internationally utilized
|

manual system that is used in conjunction with other descriptive information including
\

name, date ol‘f birth, social security number, mug shot, and identifying scars, marks,

and tatoos. “ This system is cbmpletely dependant on a fingerprint technician

| ,

classifying and matching a fingerprint against all prints already within the system.>®
\ ,

Unless a technician using the Henry System was given a list of potential subjects who

might matchi‘ the fingerprint they were seeking to identify, making positive

. |
identifications“ was extremely difficult and time consuming. Moreover, if a criminal

| .

used an alias when the fingerprint was taken, or a latent print was taken from a crime
| ' _

scene with “unknown suspects, making positive identifications was further

|
complicated .3"‘

| a. Automated Fingerprint Identification System

| o : -
The NJ$P significantly improved its fingerprint identification system in 1990

|
when it began utilizing an Automated Fingerprint Identification System ("AFIS"). AFIS

\
utilizes laser téchnology in the comparison of fingerprints. When a fingerprint is
\

placed into the\AFIS system for identification, the computer compares that print with

all fingerprints in its system. The identification process takes only minutes.®’ If the
| A

fingerprint, eithl‘er a latent print or one taken from a fingerprint card, matches someone

|
| a8



who is already within the system, AFIS';‘fi;kes a positive identification or produces a
list of potential matches)suspects, and indicates the individual’s State Bureau of
Identification number ("SBI").*® Since 1990 when AFIS went on-line in New Jersey,
a number of unsolved homicides have been resolved due to the computer’s ability to
identify latent fingerprints with all fingerprints in the NJSP’s central repository. In
most cases, the NJSP is able tb rﬁake fingerprint identifications the same day that it
receives the fingerprint for comparison. However, delay in receiving the cards for
identificatioh at the NJSP represents a critical systemic defiéiency in the current

records and identification system.®®

b. Flawed Process

When an individual is arrested, the law enforcement agency that makes the
arrest takés the person through a Booking process. At this time, thg officer obtains
as much descriptive information about the arrestee as possible including name, current
address, social security number, date of birth and any identifying marks, scars or
tatoos. This information is obtained either verbally or through a visual identification
'of the arrestee’s possessions. If the arrest is for a crime that statutorily requires
fingerprinting, prints will also be taken at that time. All of the descriptive data is then
placed on two documents -- the finger\print card containing the prints and the arrest

report. The arrestee is also photographed at that time.*° It is at this point in the

process that the current system’s deficiencies become glaringly obvious.
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The fingierprint cards and mug shots are then forwarded by the contributing
|

agency by regjular U.S. mail to the NJSP’s central repository for identification.
\
Although the contributing agency has an obligation to send the cards to the NJSP for

i

identification as:, quickly as possible, in reality, this does not always result in a prompt

dispatch.*’ According to the NJSP, each contributing agencies’ financial and
personnel resources, in addition to the volume of arrests made by the agency,

influence the tihe-frame within which the fingerprint cards are sent to the NJSP.%?
i
Although the I\;IJSP provides self-addressed stamped envelopes for the arresting

agencies to mail their fingerprint cards in for identification, some cards are not mailed

for months. Th]e delays are caused by a number of factors; not enough personnel to
!
type data onto the fingerprint cards, a high volume of arrests overwhelming

underfunded anjd understaffed agencies, as well as a lack of effort on the part of the
agency to submit the cards as quickly as possible.*® In addition, yvhen the cards are
received by the. NJSP, the quality of the prints'are often so poor that even AFIS
cannot make an? identification. In suc_h cases, the NJSP will mail the fingerprint card

back to the cont:ributing agency and ask that the individual be fingerprinted again. In

|
most cases, the individual is no longer in police custody and finding this individual to

fingerprint again is of low priority to the arresting agency.*
|
|
|

Althoughinormal procedure is to mail the fingerprint cards by regular mail,
|

when a contribu:ting agency takes the initiative to make an identification quickly, there

are several wayjs that this may be done. The contributing agency can either hand

50



deliver the fingerprint card to NJSP hea’éi’huarters for immediate processing, or they
can take the prints to one of several satellite AFIS systems that may be within closer
proximity to the arresting agency. In addition, the‘prints may be sent via facsimile to
a high density printer at NJSP headquarters, however, the fingerprint quality must be
extremely good for this method to work.*®* Most fingerprintsv, however, are sent by

regular mail for identification.

2. Live Scan Will Eliminate Delayedl Fingerprint ldentifications

In order to eliminate delayed fingerprint identifications it is necessary to fully
automate the current system. To accomplish the goa! of creating a Fully Integrated
Fingerprint Identification System ("FIFIS"), Live Scan must be added to the AFIS
system. Live Scan is a fully automated booking system that is computer driven
through fingerprint processing.*® When an individual is arrested and is booked
through Live Scan, the fingerprint image is taken directly by computer -- like a copy
machine duplicating an image. Live Scan instantaneously lets the arresting officer
know whether or not the fingerprint quality is acceptable or whether the individual
shouid be printéd again. The fingerprints, along with a mug shot and any information
obtained upon arrest are transmitted at that time to the central repository by digital
transmission where they are njn through AFIS. Although there might be a brief delay
if there are a particularly large number of transmissions being sent to the NJSP at one

time, Live Scan will permit positive fingerprint identifications to be made in most cases
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l
|

within minﬂgtes. The positive identification and rap sheet are then immediately
transmitted:; back to the arresting agency who will most probably still have the

i 7
individual in question in custody. The computer also produces multiple hard copies
i

of the fingerprints so that high quality prints may be placed in appropriate files.*’

|
The N‘iJSP is currently in the process of seeking federal grant money to place
Live Scan in| 16 major urban areas and three NJSP facilities throughout New Jersey
‘ .
' |
where there is a high concentration of recidivism. [f the NJSP is successful in

obtaining this grant, they will also set up several regional booking stations so that

areas not ini#ially targeted for the program could also have access to Live Scan.*®

. | . . .
Live Scan would eliminate many of the problems that currently exist with
|

fingerprint id‘gntifications in New Jersey. The benefits to all levels of law enforcement

are clear:

eimmediate Positive Fingerprint ldentifications At The Time of
i Arrest While The Individual Is Still In Police Custody

! ®Recidivist Criminals Will Be Unable To Conceal Their Records By
i Using Aliases

; elmmediate Access By Police And Prosecutors To Criminal History
- information Including Parole Status And Threat Posed To
The Community If The Arrestee Is Released From Custody

®Access To Information Which Will Aid Iin Obtaining Search
Warrants At The Time Of Arrest
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®Eliminates Costly‘:/.{;nd Time Consuming Paperwork Which Will
Permit Contributing Agencies To Allocate More Resources To
Crime Fighting
It is impossible to look back on Jeffrey’s criminal history and state for certain
that a Live Scan system would have caused the disposition of the arrests for which
he used aliases to have concluded differently. However, it is clear that Jeffrey’s last
known arrest in April 1993, Vone month prior to the homicide of D.G., was under an
alias. It is also clear that although Jeffrey was fingerprinted at that time, his true
identity was not discovered until after his arrest for the D.G. homicide in May 1993.
A Live Scan booking system would have, at a minimum, let the arresting officers for
his April 1993 arrest know that Jeffrey had lied about his identity, was on parole at

the time of his arrest and would have provided them with his lengthy criminal history

within minu'ges of that arrest.

3. Statutory Requirements for Fingerprinting

New Jersey Statutes mandate the specific offenses for which an individual is
to be fingerprinted. The statute currently states that fingerprints must be taken in the

following situations:

1) When an individual is arrested for an indictable offense;
2) When an individual is believed to be wanted for an indictable

offense;
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3)  When an individual is a habitual criminal:

40 After a complaint has been filed charging someone with an
i indictable offense;

5) When an individual is arrested for shoplifting;

6) When an individual is arrested for a non-indictable offense, but
whose identity is in question;

| _ .
7| When an individual is arrested for a narcotics or dangerous dru
g
| offense, whether or not an indictable offense.*?

Becausel rap sheets only include arrests which are fingerprint supported and

only the abovle noted offenses require fingerprinting, it is possible for recidivist

criminals to be‘arrested for a number of offenses which will never make it on to their
rap sheets. Information concerning arrests for serious crimes such as contempt and
non-indictable assaults in domestic abuse cases, are relevant to police, prosecutors

and judges wl‘?o must have a complete understanding of an individual’s criminal

history before r@eleasing a criminal from police custody, imposing meaningful sentences

and entering into plea negotiations.

|
|
The Committee urges that the Iégislature consider expanding the scope of

offenses requiring fingerprinting. Broadening the current statutory requirements will

1

enable law enforcement to create more complete criminal histories by including more

data on rap sheets.
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Because rap sheets only contain ‘a‘?rests that are fingerprint supported, the
possibility exists that a number of offenses commitied by a criminal will never be
noted on their rap sheet or otherwise considered by authorities who are evaluating én
individual’s past record. The Committee therefore recommends that rap sheets only

be considered a starting point for constructing criminal histories.
C. R h hould Not Be Considered Definitive Documents

Througﬁout Jeffrey’s criminal history, the Committee learned that little, if any
investigation was conducted to supplement the information on Jeffrey's rap sheet or
verify any of the information that he provided to authorities about himself. Moreover,
the format of the rap sheets contained little information concerning the dispositions
of the arrests listed. For example, although the 1974 homicide indictment was noted

on Jeffrey’s rap sheet as being dismissed, there was no information concerning the

reason for the dismissal.
1. The Ra heet Pr

Rap sheets are created by the NJSP’s computerized criminal history system.
After a fingerprint card has been run through the AFIS system, the cards are then
processed by the NJSP’s Data Reduction Unit. It is at this point that a rap sheet is

either created or updated.®' The Data Reduction Unit reduces the information on the
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fingerprint carcii into a computerized format. This information is placed into the
computer under the arrestee’s SBI number with information concerning the new .
arrest, any new aliases, dates of birth, or other information obtained at the time of
arrest. The report that is generated after the addition of the new arrest information |
becomes the individual’s rap shegt.“ The NJSP does not do any investigaiion to
verify any of tlj\e information on the rap sheet. The only verification that the NJSP

conducts of th¢ information is a fingerprint identification -- a positive match that the

fingerprints senjt to the NJSP matches another set of fingerprints already in the central

|
repository.®®
|

Currently, when the Data Reduction Unit enters the information from a
fingerprint card into its computer to create or update a rap sheet, an electronic
message is autématically generated over the Criminal Justice Information System back
to the arrestingi agency. This message is actually the first page of the individual’s rap
sheet which is electronically sent to the contributing agency’s printer. Once this

information is sent to the contributing agency, the police or prosecutor has the burden

|
to further investigate any conflicting data that may exist on a rap sheet.%*

|
2.  Improvements Already Implemented

The Corhmittee notes that several recommendations concerningrap sheets that
!
it would have made based on its investigation were implemented by the NJSP in
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1993. Prior to 1993, rap sheets werg difficult to read and understand because the
information was coded and used difficult abbreviations. The codes and abbreviations
have since been eliminated in favor of easier to understand definitions of crimes as
defined by the New Jersey Statutes. Also included on rap sheets at this time are the
applicable statute numbers and a phone number where additional information or
explanation can be obtained. Mdreover, critical information concerning an individual’s
custody status including parole, probation and which office has supervisory
responsibility for the individual were added to rap sheets in 1993. These represent
substantial improvements over the old rap sheet format which provided cryptic and

often insufficient information.

3. N ity of lementin Inf-rm ion on Rap Sheets

Because only fingerprint supported arrests are included on rap sheets, the
- Committee recommends that the following additional searches be done by probation
officers creating pre-sentence investigation reports and by prosecutors evaluating an

individual’s criminal history.

First, a defendant’s name and all known aliases should be searched on the
Promis/Gavel system. Promis/Gavel is a computer system operated by the

Administrative Office of the Courts and serves as the prosecutor’s management
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information sy;stem. Promis/Gavel may provide information that the defendant is or
was involved ign other cases at the county level for which he was not fingerprinted.
In addition, a ?similar search should be run on CCIS. This search wil! provide data
regarding arres;ts for which the defendant may have spent time in jail, but for which
he was not fingerprinted. Also, if an individual i‘s on parole or probation, the

supervising officer should be cAonAtacted regarding their knowledge of and contacts

with the defendant. Last, a manual criminal records search should be conducted in
counties wheré defendant may have committed crimes that are not contained on his

\
rap sheet or included on Promis/Gavel.

D. Full Automation_of State’s Criminal Justice System will Provide a
Pg: werful Tool to Law Enforcement

1 \ Technology Already Implemented

As prev?ously stated, throughout Jeffrey’s lengthy criminal history, the

Committee fouhd that although relevant information about his past crimes existed,

this data was often not easily accessible to those individuals evaluating Jeffrey for

subsequent criﬁ1es. A number of these problems have been solved over time through

the advent of technology. For example, now rap sheets include valuable information
|

\
about an individual’s parole status. In addition, in 1993 an electronic link was

established betWeen the NJSP, Department of Corrections and the Administrative

Office of the Courts. %°
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The interface between the NJSP"':s;‘éentral repository, the Administrative Office
of the Court’s Promis/Gavel System, and the Department of Correction’s Offender
Based Correctional Information System ("OBCIS") is a valuable tool. Since March
1993, all information on OBCIS is linked to the central repository and is now
automatically included on a person’s rap sheet.®® In addition to custody, parole, and
probation information being ihclﬁded in criminal case histories, now, whenever an
inmate is released on parole, an "arrest flag" is built into the computer system by
attaching an electron/ic message to an individual’s SBI number. Whenever an
individual with such a "flag” is arrested and has a fingerprint card processed by the
NJSP, an electronic notification is automatically sent to the individual’s originating
agency (ie. supervising parole office). The originating agency receives an electronic
‘message sent to their computer printer notifying them that one of their parolees has
been arrested. Although this automatic notification is a tremendous improvement over
the former system, without Live Scan, this flagging system is far less effective than
it could be. This system functions only with fingerprint supported a'rrests énd ié
activated only when fingerprint cards are processed through AFIS by the NJSP.
Therefore, persons arrested, but not fingerprinted, fall through the cracks. In addition,
the delay caused by the current system of sending the fingerprint cards to the NJSP
by regular mail for identification further reduces the speed and effectiveness of this

process.
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|
The adYent of Promis/Gavel has also been significant. Due to this system, rap

sheets now contain more detail concerning the disposition of cases at the county
! .

level. Moreover, one of the Committee members has already worked closely with the

NJSP to impr6ve rap sheet formats after learning through this investigation that the

\
CCH'’s were deficient in providing adequate information concerning dispositions. As

a result, "reason codes" are now included on rap sheets. For instance, if an

| .
indictment is dismissed due to a finding that an individual has been found incompetent

| . .
to stand trial, that "reason code" is now noted on the rap sheet. This new system

adds the disposition data within one day of the actual gourt hearing. Previously, this
reporting process was done manually by a written reporting system from the courts
to the NJSP aﬁd took months, if not years, to update the criminal case histories.%’
|
At the municipal court level, a system similar to Promis/Gavel has been
implemented. }This system, called the Automated Complaint System ("ACS") has
linked 250 courts to the NJSP. ACS sends data concern.ing the disposition of
municipal courit cases directly to the NJSP within a day of disposition. The
Administrative bﬁice of the Courts is currently working with the NJSP to link the 350
\

non-computerized municipal courts to this system and is also working on a similar link

with the family| courts.®®
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2. iatric Histories In in houl Includ nR

The Jeffrey case demonstrates that information concerning his court ordered
eight-year institutionalization would have been relevant to those individuals who
subsequently came into contact with Jeffrey as a result of his prosecutions for crimes
committed after 1983. Howev'er,> Jeffrey's rap sheet contained no such information
concerning this period of time although he was still under the authorify of the criminal

justice system during the eight years that he was a patient at TPH.

Since this investigation beganin 1993, changes have been made to improve the
information contained on criminal case histories, however, there are gaps in this
current system which should be tightened so that important psychiatric information

is available to those who must evaluate the criminal history of a defendant.

One such gap occurs when an individual is arrested and is sent to a psychiatric
institution by reason of a court order and the case is concluded by a plea agreement.
In such cases it is possible that a subsequent plea agreement will result in a
defendant’s record reflecting the end result of the plea negotiation, but not the court
ordered institutionalization. Another such void in information is visible when
individuals with criminal histories are involuntarily civilly committed based on a judgé’s
finding that they are dangerous to themselves or others. Even though such court

ordered institutionalizations are not the result of a criminal arrest, there should be
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some way to memorialize this information so that it ‘will be reflected in criminal case
history information. If such an individual is subsequently arrested, the court ordered
hospitalization may be relevant to the disposition of the arrest. One possible solution
may be to require fingerprint identifications for involuntary committees so that court
ordered institutionalizations may be included on a defendant’s rap sheet. It is
important that prosecutors, judgés and police have access to information alerting them
to the fact that a criminal defendant has a psychiatric history. The Committee
recommends that further efforts be made to find a way to incorporate this data into
the current criminal case history system or a newly created database which could be

searched for such information.
3. More Automation is Recommend

During its investigation, the Committee learned that there exists a deficiency
in the computerized information currently within the NJSP’s central repc;sitory. When
the NJSP computerized its criminal case history and master name index systems in
the 1970’s, the decision was made at that time not to include those criminal§ who
were born prior to 1954 or who were arrested pridr to 1972 due to the huge number
of individuals who had to be entered into the computer. As a result, between
300,000 to 400,000 individuals that fall within this category were not included in the
NJSP’s computerized central repository. The NJSP has launched an aggressive

campaign to obtain state funding to enter these individuals into the computerized
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central repository so that it would include all individuals with fingerprint supported
arrests in the state.®® As of the writing of this report, the NJSP reports that it has
just completed this process and all such individuals are now entered into the

computerized system.

In order to complete 'the‘ process of computerizing New Jersey’s Criminal
Justice System, an Automation Policy Committee was created in 1990 by the
Attorney General’'s office. This Committee contains rebresentative from the
Department of Corrections, the Judiciary, the NJSP, the Division of Criminal Justice,
and the Office of Telecommunications and Information Systems.® The purpose of
the Automation Policy Committee is to coordinate automation among all of the state’s
crimihal justice agencies, to increase efficiency, and to ensure complete and accurate
records. The Committee to Review the Conrad Jeffrey Matter supports the
Automation Policy Committee’s goal of creating a fully automated information system
that enhances the links between criminal justice agencies already created and

completes those that are not yet fully automated.

E. nclusion

Records and Identification systems have improved greatly since Jeffrey’s 1974
homicide arrest. However, even though significant strides have been made, more

improvements are necessary. Although the Committee would like to see all of its
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recommendations in this area implemented, the addition of Live Scan to the current
fingerprint identification system should be given serious consideration and support.
This too! will aid the criminal justice system at all levels and will give law enforcement
a significant advantage in immediately accessing relevant criminal history information

and the threat posed to. the community by an individual at the time of arrest.
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