
HEW JERSEY SUPREME COURT.

W l/A D IS L A W  PONIATOW SKI,

Plaintiff,
vs.

Jo s h u a  G r i f f i t h s  a n d  B r o n i s -

UAUS C lN K O W SK I,

Defendants.
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A c t i o n  a t  L a w .
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N o t i c e  o f  A p p e a u .

To Messrs. Wescott & Weaver, Attorneys of Plaintiff:
Take notice that the defendant, Joshua Griffiths, ap-

peals to the Court of Errors and Appeals from the who e 
of the judgment entered in this cause. gQ

F r e n c h  &  R i c h a r d s , 
Attorneys of Appellant.

Service acknowledged January 9 , I9X7-
W e s c o t t  &  W e a v e r , 

Attorneys of Plaintiff.
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N E W  J E R S E Y  S U P R E M E  C O U R T.

10

W u a d is l a w  Po n ia t o w s k i , 

Plaintiff and Respondent,

vs.

Jo s h u a  Gr if f it h s  a n d  Br o n is -

UAUS ClNKOWSKI,

Defendants and Appellants.

A c ti o n  a t  Ea w . 

Gro und s  o f  

A ppfa u .

The appellant, Janies Griffiths, states the 
grounds of appeal:

following

1. The Court, against objection made on behalf of 
Mr. Griffiths, admitted in evidence statements which may 
have influenced the jury in bringing in a verdict against 
Mr. Griffiths notwithstanding the fact that such State-

n s ments were made by Mr. Cinkowski not in the presence
U of Mr. Griffiths.

2. The Court, against objection made on behalf of 
Mr. Griffiths, permitted counsel for the plaintiff to read 
in evidence a statement made by Mr. Cinkowski before 
a committee of the Camden Bar Association, and this 
notwithstanding the fact that such statement was not 
made in the presence o f Mr. Griffiths.

3. The Court, against objection made on behalf of 
Mr. Griffiths and without any memorandum or note 
thereof in writing signed by Mr. Griffiths or by any per-
son thereunto by him awfully authorized, admitted oral 
evidence from which the jury were permitted to conclude 
not only that a contract had been made for or in respect 
of an interest in or concerning lands but also that Mr. 
Griffiths had made a representation guarantee or assur-
ance.
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4. The Court overruled the following question to the 
witness, Ludwig Grabowski:

“ Ques. W as the house half done when Mr. Ponia- 
towski first told you that he knew he was building 
on Szwak’s lot and he intended to sue Griffiths and 
Cinkowski?”

5. The Court denied a motion for non-suit made on 
behalf of Mr. Griffiths.

6. The Court denied the motion to direct a verdict 10 
made on behalf of Mr. Griffiths.

7 . The Court refused to charge this defendant’s first 
request.

8. The Court refused to charge this defendant’s third 
request.

9. The Court refused to charge this defendant’s sixth 
request.

10. The Court refused to charge this defendant’s ninth 
request. 20

11. The Court, in dealing with the fourth request, de-
nied the first part thereof by this statement:

“ If he knew it, gentlemen, that he was getting 
that before he began his construction, that would 
follow.”

12. The Court, instead of the sixth request, charged:

“ Well, I will say this in answer to that request, 
that the law imposes upon the plaintiff the burden 30 
of establishing his case by a preponderance of the 
proofs; when the entire proofs are presented to yoil, 
the plaintiff to succeed must have them preponderate 
in favor of the propositions that he lays down, that 
are necessary for his recovery. The rule which ap-
plies in the criminal court has no application in the 
civil courts; there a verdict to be rendered against 
a defendant of guilty must exclude all reasonable



4 Gr o u n d s  o r  A ppea l ,.

doubt of his guilt. In this court the preponderating 
proofs are the test.”

13. The Court, although charging the eighth request, 
permitted the ju ry  to guess that upon a settlement be-
tween the plaintiff and Mr. Reader, his trustee, the plain-
tiff could law fully be required to pay Mr. Reader for an 
unencumbered title more than the plaintiff should in 
equity pay for the lot.

14. The Court, although charging the eighth request, 
IQ permitted the ju ry  to try an equity case and this without

having either the proper parties or the proper evidence 
before the Court.

15. The ju ry  were permitted to and did find a joint 
verdict against the two defendants.

16. A  joint judgment was entered against the de-
fendants.

Fr e n c h  & R ic h a r d s , 
Attorneys for Joshua Griffiths.

20 r,Service acknowledged.

W es cot t  & W e a v e r ,
Attorneys for Plaintiff.

30
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NEW JERSEY SUPREME COURT.

W e a d is e a w  Po n ia t o w s k i ,

Plaintiff,
vs.

Jo s h u a  Gr ie e it h s  a n d  Br o n is -

EAUS C lN K O W S K I,

A c t io n  a t  Ea w .

N o t ic e  o e  A pp e a e . 10

Defendants.

To Messrs. Wescott &  Weaver, Attorneys of Plaintiff:

Take notice that the defendant, Bronislaus Cinkowski, 
appeals to the Court of Errors and Appeals from the 
whole of the judgment entered in this cause.

A e b e r t  S. W o o dr uee , 20 
Attorney for Appellant.

Service acknowledged February 8 , 1 9 1 7 .

Filed February 1 0 , 1 9 1 7 .

30
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NEW JERSEY SUPREME COURT.

W l a d is l a w  Po n ia t o w s k i , 

Plaintiff and Respondent, 

vs.

10 Jo s h u a  Gr ip p it h s  a n d  Br o n is -

l a u s  ClNKOWSKI,

Defendants and Appellants.

A c t io n  a t  L a w . 

Gr o u n d s  o p 

A pp e a l .

The appellant, Bronislaus Cinkowski, states the follow-
ing grounds of appeal:

_ i. The Court overruled the following question to the 
-  witness, Ludwig Grabowski:

“ Ques. Was the house half done when Mr. Ponia- 
towski first told you that he knew he was building 
on Szwak’s lot and he intended to sue Griffiths and 
Cinkowski?”

2 . The Court denied a motion for non-suit made on 
behalf of Mr. Cinkowski.

3 . The Court denied the motion to direct a v erdict  

gQ made on behalf of Mr. Cinkowski.
4 . The jury were permitted to and did find a joint ver-

dict against the two defendants.
5 . A joint judgment was entered against the de-

fendants.
A l b e r t  S. W o o dr upp , 

Attorney for Bronislaus Cinkowski.
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NEW JERSEY SUPREME COURT. 
Ca md e n  Co u n t y .

W e a d is e a w  Po n ia t o w s k i , 

vs.

Jo s h u a  Gr ie e it h s  a n d  Br o n is -

EAUS C lN K O W S K I.

A c t io n  a t  L a w . 

Ju d g me n t  

R e co rd .

O n  Po s t e a .
10

W es c o t t  & W e a v e r ,
Attorneys.

Joshua Griffiths and Bronislaus Cinkowski, the defend-
ants in this cause, were summoned to answer unto Wlad- 
islaw Poniatowski, the plaintiff therein, in an action-at- 
law upon the following complaint:

(Summons Issued January 1 5 , 1 9 1 6 .)

Wladislaw Poniatowski, of 1 1 7 1  Pear Street, Cam-
den, N. J., says:

1 . That on or about March 1 st, 1 9 1 2 , he was a car-
penter and builder and owned and occupied the land and 
premises at his present address, consisting of a single 
brick dwelling, so constructed as to permit of a similar 
or twin dwelling being erected and attached to its east-
erly wall; that he then desired so to erect such a twin 
dwelling and thereupon applied to defendants, who were 
and are real estate agents, and, after explaining that he 
was unfamiliar with such transactions and could not read 
the English language, agreed with them to purchase the 
lot immediately to the east of his said premises, to wit, 
No. 1173 Pear Street, for the sum of $3 2 5 .0 0 .

20

30
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2 . That it became the duty of defendants, upon enter-
ing into said agreement with plaintiff, to use diligence and 
care in the purchase and transfer of said 1 1 7 3  Pear Street, 
and to act wholly in plaintiff’s interest in the matter.

3 . That on March nth, 1 9 1 2 , according to said agree-
ment, he paid defendants said sum of $3 2 5 .0 0 , and re-
ceived from them a deed which they carelessly and neg-
ligently assured plaintiff was a deed to said lot 1173 
Pear Street, although in fact, it was not.

10 4 - That, relying on the assurance of defendants, he
thereupon obtained through defendants a mortgage loan 
of $2 , 0 0 0  on his present land and premises, and by means 
thereof erected at 1 1 7 3  Pear Street the dwelling there at 
present situate; installed a tenant therein and collected 
rent until ejected therefrom by the true owner.

5 . Plaintiff has entirely lost the value of his labor 
and materials consumed in the erection of said twin 
dwelling; has lost the rents and profits he would have 
derived therefrom; has suffered and will suffer the bur-

2 0  den of said mortgage On his present land and premises 
and has been put to great expense, loss of time and of 
opportunity to profit in his trade and business, all as the 
direct consequence of the conduct of defendants as afore-
said.

Plaintiff demands $5 , 0 0 0  damages.
W e s c o t t  a n d  W e a v e r ,

(Piled Aug. 1 1 , 1 9 1 6 ). Attorneys for Plaintiff.

30 Defendant Joshua Griffiths, residing in Merchantville, 
New Jersey, answering separately, says that:

1 . He denies the first paragraph.
2 . He denies the second paragraph.
3 . He denies the third paragraph.
4 . He denies the fourth paragraph.
5 . He denies the fifth paragraph.
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The plaintiff could not speak or understand English 
and this defendant could not speak or understand Polish, 
the language of the plaintiff, and neither saw the other 
and neither had any conversation with the other in con-
nection with the transaction alleged in the complaint.

The defendant, Mr. Cinkowski, came to this defendant 
and said the plaintiff lived at 1 1 7 1  Pear Street, and 
wanted to buy the lot adjoining. He did not indicate to 
this defendant in which direction. This defendant got 
the map, saw that 1 1 7 1  Pear Street was lot 4 3  and that 
lot 4 1  adjoined it, and then told Mr. Cinkowski that 
Coady & Cheesman Company owned lot 4 1 , and this de-
fendant would try to buy it. Accordingly this defend-
ant negotiated a sale of lot 4 1  from Coady & Cheeseman 
Company to the plaintiff, the purchase price being $3 2 5 , 
of which $ 3 0 0  went to Coady & Cheesman Company and 
the commission of $ 2 5  was divided between this defend-
ant and Mr. Cinkowski. Tot 4 1  was reasonably worth 
the full price of $3 2 5 , and a good title thereto was made 
to the plaintiff. Afterwards the plaintiff purchased for 
$ 4 0 0  lot 3 9  adjoining lot 4 1 , and built upon lots 4 1  and 
3 9  a row of three houses.

After the plaintiff had built and completed a house 
upon lot 4 5 , this defendant learned for the first time that 
plaintiff claimed to have wanted lot 4 5 , and claimed to 
have thought that the lot so conveyed to plaintiff by Coady 
& Cheeseman Company was lot 4 5 . This defendant says 
that if there was any mistake or misunderstanding, this 
defendant was not a party to it, had no knowledge of 
it and fully believed that the plaintiff in taking title to 
lot 4 1  was getting exactly what he, the plaintiff, wanted.

On October 1 7 , 1 9 1 3 , the plaintiff filed in the Court 
of Chancery of New Jersey a bill for relief against 
Anthony Szwak, Aniela Szwak his wife, Lawrence B. 
Reader and Bessie M. Reader, his wife. In his bill of 
complaint the plaintiff, among other things, admits that 
before building the house on lot 4 5 , he made inquiries as 

2
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to the ownership of lot 4 5  and was informed that it was 
owned by Anthony Szwak, and further states that he 
saw Anthony Szwak and inquired whether Anthony 
Szwak owned lot No. 4 5 , and if so, whether he would 
sell it to the plaintiff and that Anthony Szwak stated that 
he was the owner, but refused to enter into any negotia-
tions for the sale of it to the plaintiff. The plaintiff in 
said bill claims to have been thereafter deceived by the 
defendants to said bill, or some of them, and to have 
acquired equitable rights in the property. The prayer of 
said bill is as follows:

“That the value of said lot No. 4 5 , in the condition in 
which it was at the time your orator first began, in mis-
take as aforesaid, to build thereupon, may be ascertained, 
fixed and determined by this Honorable Court, and that 
the fair and reasonable value of the dwelling house so as 
aforesaid, erected by. mistake by your orator upon said 
lot No. 4 5  may be ascertained, fixed and determined by 
this Honorable Court; and that the said defendant here-
inafter named, or some one or more of them, may be 
decreed at their option, or at the option of some one or 
more of them, to pay to your orator, within such time as 
this may by its decree made in this cause limit and di-
rect, the fair and reasonable value of the dwelling house 
erected as aforesaid by your orator, or that the said de-
fendants, or some one or more of them, may be decreed 
to convey to your orator by a good and sufficient deed of 
conveyance in the law and within such time as this Court 
may by its decree made in this cause limit and direct, 
the aforesaid tract or lot of land and premises, with the 
dwelling house so as aforesaid erected thereon by your 
orator, clear of the lien and encumbrance at the mort-
gage so as aforesaid made and executed thereon to the 
said Bradford L. Williams, upon the payment by your
orator of the fair and reasonable value of said lot or par-
cel of land in the condition in which it was at the time 
your orator began the erection of the dwelling house 
aforesaid thereupon; and that if by reason of the terms
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of said mortgage the principal thereof shall not then be 
due and payable, and the said mortgagee or his assignee, 
in case “he shall then have assigned said mortgage, be un-
willing to accept payment thereof in advance of the time 
fixed by said mortgage for such payment, that then and 
in such case, if the said defendants, or some one or 
more of them, shall have elected as aforesaid, to convey 
said lot of land and the dwelling house thereon erected 
to your orator as aforesaid, the said defendants, or some 
one or more of them, shall be decreed to pay to your or-
ator the principal sum of said mortgage, with all ar- 1 0  

rearages of interest thereon, together with such interest 
thereon as may thereafter accrue and became due up to 
the time when said mortgage shall, by its terms, become 
due and payable and that if the said defendants, or some 
one or more of them, shall not exercise the aforesaid 
option by notifying the solicitors of the complaint, in 
writing, within such time as this Court may limit and 
direct, that then and in such case, the said defendants, 
or some one or more of them,, may be decreed to pay 
forthwith to your orator the fair value of the said dwell- 2 0  

ing, house, as ascertained,.fixed and determined by this 
Honorable Court, and that failing therein, the amount 
so ascertained, fixed and determined as representing the 
fair value of said dwelling house shall be decreed a lien 
generally upon all the property of the said defendants, and 
that execution or other appropriate process may issue out 
of this Court to enforce the payment thereof, and to com-
pel obedience to such decree, and that your orator may 
have such further and other relief in the premises as the 
nature of the case may require and as shall be agreeable 30 
to equity and good conscience.”

After the filing of said bill the defendants thereto were 
brought into court and a notice of lis pendens against 
lot 4 5  was filed in the office of the Register of Deeds of 
Camden county. The Chancery suit is still pending, but 
no trial has been had of the issues raised therein.

This defendant is informed and believes and therefore
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alleges, that while the plaintiff was at work upon the 
foundations upon lot 4 5 , and before any building had 
been erected thereon the plaintiff was informed that 
Anthony Szwak and not the plaintiff owned lot 4 5 .

Fr e n c h  & Ric h a r d s , 
Attorneys for Defendant.

(Filed Jan. 27, 1916). Jo s h u a  Gr ie e it h s .

10 1 . Plaintiff denies the second paragraph of the answer
of Joshua Griffith.

2 . He denies the third paragraph of said answer.
3 . He denies the fourth paragraph of said answer.
4 . He admits the fifth paragraph of said answer.
5 . He admits the sixth paragraph of said answer.
6 . He denies the allegation in the seventh and last 

paragraph of said answer.

20 W esc ot t  & W ea ve r ,
(Filed Aug. 1 4 , 1 9 1 6 ). Attorneys for Plaintiff.

This case was tried before Judge Frank T. Lloyd with 
a jury at the Camden Circuit, on December 2 8 th, 1 9 1 6 .

The jury rendered a general verdict against the de-
fendants and in favor of the plaintiff for fifteen hundred 
and fifty dollars ($ 1 ,5 5 0 .)

Damages.................................  $ 1 , 5 5 0  0 0

30 Costs ...... ............... ...............  5 0  2 2

$ 1 , 6 6 0  2 2

Whereupon it is adjudged that the plaintiff recover of 
the defendants, the sum of fifteen hundred and fifty dol-
lars damages, and his costs, which are taxed at the sum 
of fifty dollars and twenty-two cents,, making in the
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whole the sum of sixteen hundred dollars and twenty- 
two cents.

Judgment entered December 3 0 , 1 9 1 6 .

W m . S. Gu m me r e ,
C. J.

I. W ie e ia m C. Ge b h a r d t , Clerk of the Supreme 
Court of the State of New Jersey, do certify that the 
foregoing is a true copy of the judgment entered in the 
above stated cause as the same remains of record in my 1 0  

office.

In testimony whereof I have set my hand and seal of 
said Court at Trenton, this ninth day of February, A.
D., nineteen hundred and seventeen.

W m . C. Ge b h a r d t ,
[ s e a e ] Clerk.

20

30
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NEW JERSEY SUPREME COURT.
Ca md e n  Cir c u it .

Dec em ber  T er m, 1 9 1 6 . No. 2 0 .

W e a d is e a w  Po n ia t o w s k i , 

vs.
10

Jo s h u a  Gr ie e it h s , e t  a e .

Ca md e n , N. J., December 2 1 , 1 9 1 6 .
Trial of the above matter held on the above date be-

fore Lloyd, J., and a Jury, in the Supreme Court Room, 
Camden, N. J.

Counsel appeared as follows :

20 W es c o t t  & W e a v e r , Esq s ., for Plaintiff;

A e b e r t  S. W o o dr uee , Es q ., and
Fr e n c h  & R ic h a r d s , Esq s ., for Defendants.

A c t io n  a t  La w .

Mr. Wescott opens for the plaintiff :

30
Gentlemen of the Jury:

The case that you have been sworn to try I will en-
deavor to explain. The man that brought this suit is the 
plaintiff and is a man by the name of Wladislaw Ponia-
towski, and you have the two defendants, Joshua Grif-
fiths and Bronislaus Cinkowski. Now, Poniatowski, the 
plaintiff, is a pretty energetic man; he is a man that 
means business, works hard and is trying to get ahead
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in the world. I don’t know how many years he has been 
in this country, but he is foreigner, and speaks only 
tolerably well, in English, and very rapidly. Some of 
his witnesses will have to be interpreted. Poniatowski is 
a carpenter, and in M arch of 1912 he lived at 1171 Pear 
street, Camden, that has another name now. Poniatow-
ski owned his house, and earned it, and paid for it, and 
lived in it with his family. Alongside o f him on his left 
hand, as he stands in his door facing the street, is a va-
cant lot. It was a lot where there was a party wall ; on 
the other side of the house was a lot; between his house 10  
and that lot was an alleyway several feet wide. Poniatow-
ski wanted to get the lot on his left and put a build-
ing, twin houses, a house similar to his own, on it. H e 
went to see a man named Szw ak about getting that lot. 
Szwak told him he did not know anything about the lot.
H e was anxious to get the lot and build the twin house.
H e went to the defendant, Cinkowski, who is a real 
estate agent in the city o f Camden,; and told him he 
wanted the lot, told him what he wanted. Cinkowski, 
like Griffiths, the other defendant in the case, is in the ^0 
real estate business. T hey buy and sell real estate. 
They went to his house, that is, the defendants did, and 
stood upon Poniatowski’s porch and talked about getting 
this lot for him, and he pointed out to them, in the pres-
ence of his wife, the lot he wanted, and told them why 
he wanted it, pointing to the party wall. H e did not 
want the lot on the other side of the alley. They said 
they would get him the lot. Poniatowski could not read 
or write. Being an honest man, he trusted other people. 
These two men, Cinkowski and Griffiths, said they would ^  
get the lot for him. T hey got his lot and told him that 
it would cost, I think, $325 or $350. T hey told him 
that it was to secure this lot, and he paid the money for 
it. Then he got a mortgage, I think, o f $2,000, on his 
own house, in order to raise the money to build this 
twin house. H e went to w ork to build his house on the 
lot. H e put a tenant in that new house that he had built
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next to his own house. He collected a little rent from 
the tenant. One day, to his amazement, he got a notice 
to the effect that he would have to get out of the house. 
He was struck with consternation. He went to' a man 
named Reader and retained him to look into the matter 
for him and protect him. Mr. Reader went to see Grif-
fiths and Cinkowski, and told them that they were mis-
taken, that they were in the wrong lot. They said no, 
they could not be mistaken. They went to work to in-
vestigate. Cinkowski and Griffiths, the real estate men,

1 0  then went to investigate, and when they had investigated 
they found that they had made a mistake. Instead of 
getting Poniatowski the lot he wanted they had got the 
lot on the other side of the alley, and he had paid for 
that lot. He was in a bad pickle. Well, they had great 
times. x  Poniatowski was working for some company at 
that time, the name of the company I forget, but the 
president of the company was a gentleman named Case, 
a legislator of this county. H e thought Case would 
treat him better than Reader had. He told Reader so,

20 and took the case out of Reader’s hand and put it in 
Case’s to protect him. T o  him it was a serious matter. 
He was not only losing his own home, by mortgage, but 
the house he had built, too. Well, arguments and things 
went on between these lawyers and it ended this way: 
finally Reader’s wife got this property and Szwak got 
the one they had, and they put Poniatowski’s tenant out 
of the house and took possession of the house. There 
are the circumstances o f the incident. Well, it turned 
out in the course of time that Poniatowski consulted meon

DXJ about it, and I brought suit against these two real estate 
agents for making that mistake. Real estate agents 
must use intelligence and care in transacting business in 
their hands. They cannot be careless. They must use 
intelligence and care. They made a serious mistake. 
A fter they found that this mistake was made, Griffiths 
and Cinkowski, they tried to fix it up with Szwak. They 
offered to give him, I think, $500 in the first place.
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Then Griffiths and Cinkowski, after they had made this 
mistake, tried a number of ways to get it rectified. I 
think they tried to trade the lots. Poniatowski’s lot was 
on the wrong side. He tried to get these people to trade, 
but they would not trade. Then they tried to buy the 
lot, and I think offered him $500. Then they got higher 
and higher, and he was pretty nearly crazy. Then, they 
offered him $1,000. Reader, in the meantime, got to 
representing Szwak, and when he got there he kept rais-
ing the ante. He got it up to $1,500. The result was 
that Szwak got the whole business. This suit is brought 
to make these real estate men to pay these damages 
which Poniatowski sustained. They can have their 
remedy against Reader ; he will have to dance f urther on. 
To begin with, we are going to hold these men respon-
sible for their lack of care in the transaction of this par-
ticular business. I f  you think they are, too, I will ask 
you to find a verdict for Poniatowski for $2,000, the 
amount which he put in the new house. Also, he helped 
to build the new house. That means loss of his time in 
addition to the direct loss on the house.

1 0

20

Mr. Richards opens for the defendant :

Gentlemen of the jury :
I represent Joshua Griffiths, one of the defendants, and 

Mr. Woodruff here represents Mr. Cinkowski. Mr. 
Poniatowski, the plaintiff, owned and lived on Lot No.
43> on the north side of Pear Street, in the City of Cam- 30 
den, and there was a vacant lot on either side of him. Mr. 
Szwak owned No. 45, on the one side, and Coady & 
Cheeseman Company owned No. 41, on the other side.
Mr. Poniatowsky then saw Mr. Cinkowski, who could 
speak both Polish and English, and thereupon Mr. 
Cinkowski went over to see Mr. Griffiths. H e told Mr. 
Griffiths where Poniatowski lived and that Poniatowski 

3
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wanted to buy the lot adjoining it. Whatever else Mr. 
Cinkowski may have had in his mind to say, he neved in-
dicated to Mr. Griffiths that Mr, Poniatowski had any 
preference as to which side— which of the lots he would 
have. Mr. Griffiths took out his book and looked it up. 
He found PoniatoWski’s lot to be No. 43. He said, “Yes, 
this lot No. 41 is adjoining it and is owned by Coady & 
Cheesman, and I think I can get it for you; I will try.” 
Mr. Griffiths started in to try to get Got No. 41 from 
Coady & Cheeseman. He succeeded, and Coady & 

10 Cheeseman, conveyed Lot No. 41 to Poniatowski, and 
Mr. Griffiths charged for the services the sum of $12.50, 
which was paid by Coady & Cheeseman; he did not 
charge Poniatowski anything. Poniatowski knew that 
Mr. Szwak owned Lot No. 45. He had tried several 
times to buy it from him. They could both speak Polish, 
and they could understand each other in Polish. Mr. 
Poniatowski also knew when he got the deed for Lot 
No. 41 that he was not dealing with Mr. Szwak, but 
with Coady & Cheesman Company. He afterwards built 

20 on that lot. In the meantime, however, for some reason 
we cannot explain, Mr. Poniatowski started to build on 
Mr. Szwak’s lot. He had not much more than com-
menced when he was informed that he was on the wrong 
lot, and that he must get off, or proceed at his peril. 
From time to time he was informed that he was on the 
wrong lot. He proceeded, finished the house, and went 
to see Mr. Reader. He showed Mr. Reader the deed 
and papers, and Mr. Reader, with this information, went 
to see Mr. Szwak and bought the Szwak lot and holds it 

30 to-day as the trustee for Mr. Poniatowski. Mr. Grif-
fiths never knew or understood that Mr. Poniatowski was 
building on the wrong lot until the house was com-
pleted.

The Court: Did you say the plaintiff holds the title 
now to the lot on which the house was built ?
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Mr. Richards: He holds it, yes.

The Court : Did he make a tender of the lot ?

Mr. Richards : Mr. Griffiths never knew that Ponia-
towski was building on the wrong lot until the house was 
completed. He tried to see if he couldn’t get Poniatow-
ski out of the hole. Mr. Reader has refused to surrender 
the title. A  bill has been brought against him to make 
him do that. When we have convinced the jury we will 
ask for a verdict.

The Court: You say a bill has been brought against 
Reader ?

Mr. Richards : Yes, by the plaintiff, Poniatowski.

The Court : W hy should not that be determined first ; 
damages resulting from what you did not get ? It would 
be different if you were permanently and definitely kept 
out. You have sued for a specific performance. 20

Mr. Wescott : Mr. Carr filed a bill and it is against 
Mr. Reader and Mr. Szwak, the two real estate men.
For some reason Mr. Carr found that he could not prove 
his case on account of the loss of going witnesses. The 
case was never tried, and never will be tried.

The Court : Is it abandoned ?

Mr. Wescott : 1 suppose so. The witnesses who knew 30 
the circumstances have departed this country. There has 
been an effort made to locate them, but the last that was 
heard of them they were in Detroit. The equity suit 
will not, in all probability, ever be tried. In the mean-
time, I want to hold these real estate agents responsible.

The Court t- Take the matter of damages. If the 
equity case results in a recovery, any injury the plain-
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tiff sustained would be temporary. If, on the other hand, 
it resulted in a failure it would be a total loss of the 
property. O f course, if that case is definitely abandoned, 
it is a different matter.

Mr. W escott: I presume it is. I will never try this 
equity suit.

The C o u rt: W ho filed the bill in equity ?

Mr. W escott: Mr. Carr.

The C ourt: Is he going1 on with it ?

Mr. W escott: No, he has abandoned the case, and quit 
it. There is nobody who has charge of the case for the 
plaintiff, as far as I know. If the plaintiff succeeds in 
this case he will be advised by his present counsel to 
have nothing to do with the equity suit.

on
*** Mr. Richards: i t  seems to me that the defendants 

should be protected there. The pleadings admit that the 
suit is still pending;-but the pleadings do not admit that 
Judge Wescott is the attorney of record. He did not 
prosecute there.

The Court: Is it possible for you to use the same de-
fense that could be used against Mr. Reader?

Mr. Richards: It seems to me that whatever happens 
the plaintiff should not be entitled to recover twice; he 
should not be entitled to recover at all.

The C o u rt: Are you prepared to show that he is the 
trustee for the plaintiff ? The mere fact that an attorney 
took title to a property, having once been attorney for 
the man who owned it first, is nothing.
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Mr. Richards * If  a man 'came to me and disclosed to 
me confidential information that showed that there was 
a chance to buy a piece of land, and I bought it for him, 
the law would say that I am the trustee for the man.
It would be a  constructive trust. That is a matter we 
should not really have to try , out in this case. It should 
be disposed o f first in the other suit, where the Court of 
Chancery, having a wider machinery, would have a bet-
ter chance to bring out all the facts in this case. W e 
should not be required in this case to try that issue.

A . 10
Mr. Wescott: If what I am advised is true, these real

estate agents committed a negligent blunder for which 
they should be held reponsible. For the first time, now, 
they are brought in court to answer for that mistake.

The C ourt: W hat about this alleged trusteeship ? 
That can only be definitely determined by the Court of 
Chancery.

Mr. W escott: That is a mere declaration of counsel,

The Court : W ell, gentlemen, if this matter is one 
that can be presented here, I will hear it. If it can be 
developed in this case as a matter of evidence that the 
plaintiff is not losing his property, but is merely mistaken 
in it, it would be proper to be heard here. I f  it develops 
that it can be determined only in the Court of Chancery,
I will arrest the progress of this trial until that is done, 
and something definite is determined by that Court.

QA
Mr. W oodruff: Gentlemen of the jury, there is not ou 

very much which I can add to what Mr. Richards has 
said. The two defendants stand on the same facts. Mr. 
Poniatowski came to Mr. Cinkowski, the real estate agent, 
and told him that he desired to buy this lot. Mr. Cinkow-
ski, knowing that Mr. Griffiths had charge o f the lots in 
this section, went to him and asked him if  he had charge
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of the lots adjoining Poniatowski’s. He was told to wait, 
and Mr. Griffiths got out his plans and looked it up, and 
he said, “ Yes, I can sell it for $325.” The rest of the 
circumstances are as he told you. H e did not tell you, 
however, that at the conclusion of the matter Mr. Cin- 
kowski got the same commission that Mr. Griffiths got. 
They were paid $25, and they each got $12.50 for sell-
ing the property.

Wi/ADiSKAw Po n ia t o w s k i , sworn.

By Mr. W escott:

Ques. Mr. Poniatowski, you are the gentleman who 
brought this suit, are you not?

Ans. Yes, sir.
Ques. H ow old a man are you?
Ans. Forty.

20 Ques. H ow long have you been in this country ?
Ans. The first time I am in this country twenty-one 

years. I am now in this country the second time.
Ques. You have been here twenty-one years the second

time ?
Ans. The first time I came— the second time came 

twenty-one years.

By the Court:

30 Ques. H ow many years altogether ?
Ans. Twenty-one years.

By Mr. W escott:

Ques. How old were you when you came to this coun-
try the first time?
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Ans. I cannot remember exactly. I was around six-
teen, somewhere.

Ques. How many years did you stay here the first 
time?

Ans. I cannot say, because I cannot remember.

By Mr. Wescott:

Ques. H ow many years the first time? 
Ans. Ten years, around.

By Mr. W escott:

10

Ques. Then you went back where ?
Ans. T o  Poland, to serve in the army.
Ques. H ow long did you serve in the army ?
Ans. Not quite four years; then I came here again.
Ques. A re you married?
Ans. Yes, sir.
Ques. Have you any children?
Ans. Yes, sir. . ^
Ques, H ow many?
Ans. One.
Ques. In March of 1912 where did you live?
Ans. 1171 Whitman avenue.
Ques. W hat was that street called then?
Ans. It used to be called Pear street.
Ques. Did you own the house you lived in there?
Ans. Yes, sir.
Ques. W as that house clear?
Ans. Not now.
Ques. W as it then?
Ans. Yes.
Ques. Did you occupy it with your wife and child ?
Ans. Yes.
Ques. They lived there with you?
Ans. Yes, sir.
Ques. W hat is' your business?
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Ans. I am a carpenter.
Ques. Were you a carpenter in your country?
Ans. I am a carpenter in this country ;■ in that country 

I was a cabinet maker.
Ques. When you came here you learned to be a car-

penter ?
Ans. Yes; it is different work, though.
Ques. Can you read and write English ?
Ans. No, sir.
Oues. After you lived in this house, down to some 

1 0  time in 1 9 1 2 , did you get a notion that you wanted to 
build another house?

Ans. Yes, sir.
Ques. Where did you want to build the other house ?
Ans. On the left side of where my house now is.
Ques. On the left side of where your house was?
Ans. Yes.
Ques. On the right hand side was there a party wall ?
Ans, No, sir; an alley.
Ques. How wide is that alley?

20 Ans. About four feet.
Ques. When you made up your mind that you wanted 

to build a house, was it another house like the one you 
live in that you wanted to build ?

Ans. The same size, sixteen feet, and a four foot 
alley.

Ques. When you proposed to build that house did you 
know anything about who owned the lot?

Ans. No, sir. I was not smart enough to find out.
Ques. You say you weren’t smart enough?
Ans. No, I wasn’t smart like I am now.
Ques. Mr. Poniatowski, you talk very rapidly, and we 

cannot understand you. Did you see anybody about the 
lot?

Ans. Well, I don’t know who I saw at that time.
Ques. Who did you see?
Ans. Well, the first time—
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Ques. Who did you see about this lot; who was the 
first man?

Ans. The first thing I went to see Szwak.
Ques. Who is Szwak?
Ans. Szwak, he built—
Ques. What is his business?
Ans. He is a tailor.
Ques. How did you happen to know Szwak ?
Ans. I heard from friends that he was the man who 

owned that section, these lots. It was on one side three 
lots, and on the other side four. 10

Ques. When you heard that you went to him?
Ans. Yes* sir.
Ques. What did you learn from him?
Ans. The first time I asked him about the price only.

He gave me the prices, but I didn’t say anything more;
I went home. After that I said, “ What is the use of 
asking the price?” I go second time, and find out if he 
owned the lot.

Ques. What did you find out ?
Ans. He told me, he said, “ I don’t know.” I asked if 20 

he owned that place and he said, “ I don’t know, I own 
somewhere around there, but I don’t know myself.”

Ques. That is what you found out ?
Ans. Yes, sir.
Ques. That he didn’t know whether he owned the lot 

or not ?
Ans. Yes.
Ques. Who was the next person you saw?
Ans. Then I-went to Mr. Cinkowski.
Ques. One of the defendants? 80
Ans. Yes.
Ques. Where did he live?
Ans. He used to have an office in Hallinger’s.
Ques. What is his business?
Ans. Real estate and interpreter.
Ques. What did you say to Cinkowski when you went 

to see him ?
4
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Mr. Richards: I object to that unless it is first shown 
that Mr. Griffiths was present.

The Court: The objection is overruled, because Mr. 
Cinkowski is one of the defendants.

Ques. What did you say to Mr. Cinkowski ?
Ans. I said, “ Mr. Cinkowski, can you tell me who 

owns the lot?” that is what I said. He said, “Yes, of 
course I can.” He says, “ I will see Mr. Griffiths and

1 0  come around to your house.”
Ques. Did he and Mr. Griffiths ever come to your 

house ?
Ans. Yes, Mr. Griffiths and Mr. Cinkowski came after 

about a week to my lot.
Ques. This Mr. Griffiths you have referred to, is he 

the other defendant?
Ans. Yes.
Ques. Did Mr. Cinkowski come to your house?
Ans. Yes.

20 Ques. What time after this interview was it?
Ans. Around a week, or something like that.
Ques. Who was there when they came?
Ans. Only my wife and me.
Ques. Where were you when you were talking to 

them: ?
Ans. We said only a few words inside, and then went 

out on the porch. Me and my wife and them, all four, 
went out on the front porch.

Ques. What did you go on the porch for?
30 Ans. I pointed out to them the lot that I wanted, from 

the porch.
Ques. Which lot did you point to?
Ans, The lefthand side of the party wall.
Ques. What did you say?

Mr. Richards: I "object to this attempt by oral evidence 
to show a contract for the sale of land, and to this at-
tempt to hold Mr. Griffiths responsible.
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(Objection overruled; exception for defendant).

Ques. Will you state, as far as you can remember, 
what was said between you and Mr. Cinkowski and Mr. 
Griffiths there on your porch ?

Ans. I said, “ Mr. Griffiths and Mr. Cinkowski,” I said 
it to both of them, “here is the lot I want; can you sell me 
the lot?” They said, “Yes, for $3 2 5 , or something like 
that.” Then I said, “ Maybe I might buy that from you.
You be careful, for if you don’t be careful you might 
put me in wrong sometimes.” They said, “ Never mind. 10 
We are real estates, and if we do anything wrong we 
are responsible.” I said, “All right, go ahead.”

Ques. What else was said? Was any agreement made 
about taking the lot?

Ans. We turned then and went into the house again, 
and I said, “ Mr. Griffiths and Mr. Cinkowski, make me 
a mortgage for my own house.”

Ques. Your house is clear?
Ans. It was clear then. I said, “ Make me a mortgage 

for the new house at the same time.” I said, “Then 1 20 
pay you for that and start to build the house.”

Ques, Did they say they would do it ?
Ans. Yes, sir.
Ques. Did you have to pay anything?
Ans. They came around ¡to my house after that and 

brought an application for a mortgage, and brought a 
deed.

Ques. They brought an application for a mortgage ?
Ans. Yes.
Ques. Who brought it? . 3 0
Ans. Mr. Griffiths and Mr. Cinkowski. They made 

me and my wife sign the application for a mortgage. I 
was on the deed, my name. I asked them for the deed, 
and they said, “ No, sir, because you have not paid any-
thing for it yet.”

Ques. You asked them to give you the deed ?
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Ans. Yes. They said, “ It is all right; we have the 
deed; there is no danger, you go ahead and start build-
ing the house; the mortgage is ready, and we will put 
the deed in the Register of Deeds’ office, and you can 
come and get the deed when you get the money.”

Ques. Did you start to build the house?
Ans. I laid out the ground and very shortly after that 

they wanted me to come to the Security Trust Company 
building; that is where Mr. Rorton’s office is.

Ques. Who was there?
1 0  Ans. I was, Mr. Cinkowski and Mr. Borton.

Ques. Did they mention a mortgage or deed?
Ans. Yes; they talked about some kind of things like 

that, and then they took me into the bank, and we went 
into a side room and they drew the money, and took some 
out. I didn’t understand what they talked. The rest of 
the money they placed again in the bank, and gave me a 
check book. They said to me that whenever I wanted 
money I could just draw it out.

Ques. And a mortgage was on the house?
20 Ans. Yes.

Ques. How much was the mortgage on the house?
Ans. Fifteen hundred.
Ques, Fifteen hundred dollars?
Ans. Yes.
Ques. I thought it was two thousand dollars?
Ans. No; fifteen hundred dollars.

By the Court:

30 Ques. Was this deed put on record?
Ans. I don’t know.

By Mr. Wescott:

Ques. Do you know what happened to the deed after 
that ?

Ans. No; I just looked at it and saw my name on it, 
and I laid it on the desk. I know my name when I see it.
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Ques. W hat desk did you lay it on?
Ans. The desk in my own house.

By the Court:

Ques. Did you get a deed at Mr. Borton’s office?
Ans. I paid him for the deed at the Security Trust 

Company. They gave me the deed, and I paid the 
money.

Ques. You made the mortgage?
Ans. Yes, sir. 10
Ques. You got the money on that ?
Ans. Yes, sir.

By Mr. W escott:

Ques. W hat did you do with the money you got on the 
mortgage?

Ans. They placed it in the bank. I started on the 
building and drew out what I wanted.

Ques. Did you use up all o f it in the building? 20
Ans. Y es; then lost all my money.
Ques. H ow much did the building cost you ?
Ans. I cannot tell you, sir, exactly. It has been past 

three or four years.

By the C ourt:

Ques. About how much?
Ans. Something like $2,000.
Ques. About $2,000? 30
Ans. Yes, sir.

By Mr. W escott:

Ques. When did you begin to build, do you recall ?
Ans. April the n th , 1912. That was the exact time. 
Ques. H ow long did it take you to build it?
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Ans. Well, I—
Ques. About how long?
Ans. I have a record of this (witness refers to' paper). 

T o July the 12th.
Ques. You finished it in July?
Ans. Yes, July the 12th.
Ques. A fter you finished the house what did you do 

with the house?
Ans. I put up a sign “ For Rent.”
Ques. Did you put a tenant in it ?

10 Ans. Y es; the tenant started on July the 20th.
Ques. How long did that tenant stay there in the 

house ?
Ans. T o October the 20th; that is what I said to my-

self, there was a mistake.

By the Court:

Ques. A  mistake here?
Ans. Yes.

20 QUes. October of the same year, 1912?
Ans, Yes, sir.

By Mr. W escott:

Ques. Y ou said until October the 20th, until you dis-
covered your mistake?

Ans. Yes.
Ques. When did you discover your mistake?
Ans. I guess Mr. Griffiths had just made the applica- 

^  tion for laying asphalt in the street, and we all signed 
our names, for some people wasn’t satisfied with the 
asphalt.

B y the C ourt:

Ques. H ow did you come to discover you were in the 
wrong lot?
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Ans. Some people ain’t satisfied. Some want just any-
thing in front of their house. When I came home that 
night my wife handed me the receipts for my own house 
and the other house. When I threw my eyes on it, the 
other house, there was a different name of the papers, I 
said, “What is that for?”

Ques. Then what did you do?
Ans. Then I took it up right quick to Mr. Szwak’s. 

Then I said to him, the first thing, “What did you do on 
my property?” He laughed, and said, “ I guess you got 
in on my land.” 1 0

Ques. Didn’t you have a further talk with Mr. Szwak ?
Ans. No, sir.
Ques. Then what did you do ?
Ans. I turned around again and got out, and went to 

see Mr. Budney.
Ques. You went to Mr. Budney after you had talked 

to Mr. Szwak?
Ans. Yes, the next day.
Ques. Then what did you find out there?
Ans. I asked him, “ Mr. Budney, can you give me 

a good lawyer to handle this ?”
Ques. Well, how soon after that did you see either 

Mr. Griffiths or Mr. Cinkowski?
Ans. Before this I saw him. The first I saw was Cin-

kowski.
Ques. The first thing you saw this notice in your 

house ?
Ans. I saw Mr. Szwak, after that I went to Mr. Cin-

kowski, and after Mr. Cinkowski I went to see Mr. Bud-
ney. I went to Mr. Cinkowski and I said, “ Cinkowski, 
what have you people done with me, put me in wrong?” 
Mr. Cinkowski said, “ I didn’t know you would be in 
wrong.” He said that he would try to help me out, try 
to straighten it up. I said, “All right,” and went home. 
Well, I let it go for about two months, I guess, and then 
I saw Mr. Cinkowski twice on the street, and I asked him 
howl things were to be straightened up. He always gave

30
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me promises and nothing more, so I went to see Mr. 
Budney.

Ques. When did you see Mr. Griffiths ?
Ans. I did not see Mr. Griffiths. I did not talk to 

Mr. Griffiths about it.
Ques. After that was there a suit brought against you ? 
Ans. Yes. I asked Mr. Budney—
Ques. Was there a suit brought against you ?
Ans. Yes.
Ques. Did you lose the house ?

10 Ans. Yes.
Ques. And thereafter they put your tenant out of the 

house?
Ans. Yes.

By the Court:

Ques. Did you lose the house and the land ?
Ans. Yes, sir.
Ques. Somebody took possession from you ?

20 Ans. Yes, sir.

By Mr. Wescott:

Ques. Now, did you see Mr. Griffiths or Mr. Cin- 
kowski after you lost your house?

Ans. Yes, I saw them three times, something like that. 
I gave them over two months’ time to straighten that 
up.

Ques. What did you say to them, when you talked to 
^  them, and what did they say to you ?

Ans. Every time I spoke to them they gave me 
promises and they said, “All right, all right.”

Ques. All right, what?
Ans. They would fix it up.
Ques. Did they fix it up?
Ans. No, sir.
Ques. Did they say anything to you about fixing it up?
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Ans. No, sir.
Ques. Did you offer to pay anything?
Ans. Yes, sir.
Ques. W ho did you offer to pay anything to ?
Ans. I had a witness there, but he is not here now.

He and I went to Szwak’s again, and we straightened this 
up.

Ques. W hat did you offer to pay to’ fix this up?
Ans. I offered $700, and afterward $800 to Mr. 

Szwak. j o
Ques. T o  whom?
Ans. To Mr. Szwak.
Ques. Did you tell Mr. Cinkowski and Mr. Griffiths 

that you would pay that?
Ans. No, sir.
Ques. Do you know whether or not Mr. Cinkowski or 

Mr. Griffiths tried to fix it up?
Ans. No, sir; they kept me in promises, but I don’t 

know what they did.
Ques. How many days did you work on this house *** 

yourself ?
Ans. From April the n th  (witness looks at papers) 

to July the 12th.
Ques. W hat was your time worth, your work worth, 

per day?
Ans. M y work, $3.50 is my wages.
Ques. How long a day?
Ans. That is for a eight hour day, eight hours a day.
Ques. Is the mortgage you put up on the house still 30 

there ?
Ans. Yes, sir.
Ques. Did you say anything to Mr. Cinkowski or to 

Mr. Griffiths about the mistake they had made or did 
they say anything to you about a mistake ?

Ans. No, sir.

5
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Cross examination.

By Mr. Richards :

10

20

30

Ques. Mr. Poniatowski, when did you first see Anthony 
Szwak about buying his Lot No. 45 

Ans. I cannot tell you the exact time.
Ques. About when?
Ans. I must have been February.
Ques. O f what year?
Ans. January or February.
Ques. O f what year?
Ans. The same year, 1912.
Ques. You and Mr. Szwak each talked Polish and un-

derstood each other ?
Ans. Yes, sir.
Ques. He told you he owned it, didn’t he?
Ans. No.
Ques. You saw him more than once, didn’t you?
Ans. Twice.
Ques. H ow long was this before you began to build 

on Szwak’s lot?
Ans. H ow long after what?
Ques. A fter you saw him?
Ans. I started to build on April n th , and I saw them 

around February; something like that.
Ques. You saw him more than once, didn’t you?
Ans. Twice.
Ques. When you got the deed for lot No. 41 you knew 

you were not getting it from Mr. Szwak, didn’t you? 
Ans. When they gave me the deed?
Ques. Yes.
Ans. No, sir.
Ques. Y ou didn’t know?
Ans. No.
Ques. You saw and knew it was a deed from Coady 

& Cheesman, didn’t you ?
Ans. No, sir; I can read only my own name.
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Ques. You have never heard o f Coady & Cheesman 
Company up until that time?

Ans. No, sir. They did not live in Camden. That 
is why I did not know them.

Ques. Didn’t you give testimony once before in which 
you said you knew you were getting this deed from 
Coady & Cheesman Company ?

Ans. For what ?
Ques. For lot No. 41 ?
Ans. No, sir. 10
Ques. When you got this deed for lot No. 41 didn’t 

you think you could trade that lot, No. 41, with Szwak 
for his lot? W asn’t that part of the scheme?

Ans. I didn’t know anything about it.
Ques. W asn’t that your thought?
Ans. I did not say—
Ques. That was in the scheme, though, wasn’t it?
Ans. No, sir.
Ques. Tot No. 39 adjoins lot No. 41 ?
Ans. I don’t know anything about that. 20
Ques. From whom did you get lot No. 39, adjoining- 

lot No. 41 ?

The Court: Is that the lot in question?

Mr. Richards: It joins the Cheesman lot.

Ques, You bought the lot adjoining the Coady & 
Cheesman lot, didn’t you?

Ans. No, sir; I bought a lot opposite of my party wall. 30
Ques. You bought lot No. 39, didn’t you, from some-

body?
Ans. I don’t remember the number, because the time 

I bought the lots Mr. Griffiths—
Ques. Didn’t you buy lots from Grabowski?
Ans. Yes, sir.
Ques. You bought two lots, side by side, didn’t you?
Ans. Yes.
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Ques. H ow  much did you pay for a lot?
Ans. $400.
Ques. Y ou  then built a row of three houses on the 

Coady & Cheesman lot and on the Grabowski lots ?
Ans. Yes, sir.
Ques. W hen did you begin to build on the Szwak lot?
Ans. A pril n th , 1912.
Ques. W asn’t it your thought that when you bought 

the Grabowski lot, as well as the Coady & Cheesman 
lot, that you would have the same to trade Szwak with ? 

10 Ans. No, sir.
Ques. W asn’t that your thought?
Ans. No, sir.
Ques. Did you have a survey made of the lot when you 

got it ?
Ans. No, sir.
Ques. W h y didn’t you?
Ans. N o use. I f  you put up a house and a party wall 

and keep an alley there, and somebody comes in and takes 
it, you are as good as nothing.

20 Ques. Y o u  say you began work on the house on the 
Szwak lot in A pril?

Ans. April n th .
Ques. Now, after you began work on that weren’t you 

warned from  time to time that you were on the wrong 
lot?

Ans. I don’t know anything about it.
Ques. Just answer the question; whether or not you 

were warned that you were on the wrong lot? Didn’t 
people come and warn you?

30 Ans. No, sir.
Ques. Didn’t Anthony Szwak warn you that you were 

on his lot?
Ans. No, sir.
Ques. Mr. Grabowski warned you that you were on the 

wrong lot, didn’t he?
Ans. No, sir.
Ques. Didn’t Mr. Joseph Chimnitski warn you?
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Ans. No, sir.
Ques. Didn’t anybody ever warn you at all during the 

progress of that work?
Ans. No, sir.
Ques. Y o u  hadn’t the slightest idea that you were 

building on the wrong lot?
Ans. No, sir.
Ques. Didn’t you tell Mr. Grabowski, when he warned 

you that you were building on the wrong lot—

(Objected to by counsel for plaintiff.) 10

Ques. Didn’t you tell him that you would go ahead 
with it and then sue Mr. Cinkowski and Mr. Griffiths ?

Ans. I don’t know anything about it.
Ques., W hat do you mean?
Ans. Nobody told me anything.
Ques. Y ou  did not tell Mr. Grabowski that you were—
Ans. No, sir.
Ques. Y ou  never mentioned about suing, to anyone?
Ans. No, sir; because I didn’t do it. 20
Ques. Do you know Mr. Grabowski?
Ans. Yes, I knew him.
Ques. D idn’t Mr. Grabowski try to purchase the lot 

for you?
Ans. No, sir.
Ques. I thought you said you were a carpenter and 

that you did some work there yourself?
Ans. Yes, I did some work there myself.
Ques. Now, when was it that yon saw Mr. Lawrence 

Reader and got him to look after this for you ? 30

(Objected to by counsel for plaintiff as immaterial).

(Objection overruled; exception for plaintiff).

The Court: I think it may throw some light on the 
subject.
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Ques. 'Answer that question now; when did you get 
Mr. Reader to look after this for you?

Ans. I cannot tell you. After I discovered he was— 
Ques. How long after the house was completed ?
Ans. About September, somewhere.
Ques. You saw him in September?
Ans. Yes, sir.

By the Court:

10 Ques. September of the same year?
Ans. Yes, sir. : ' ;
Ques. I thought you said you did not know until the

first of October when the tenant went out and the notices 
were given that there was any trouble about it.

Ans. I got mixed up. I could not keep any record. I
got it marked on the paper.

Ques. Let us look at the paper; we want it right.

(Witness hands paper to Court).
20

Ans. It was some time after October, the time I went 
to Mr. Reader.

By Mr. Richards:

Ques. He is the attorney?
Ans. Yes, sir.
Ques. You showed Mr. Reader the deed?
Ans. Yes, sir.
Ques. You gave him your papers ?
Ans. Yes, sir. '
Ques, You told him all you knew about it?
Ans Yes sir.
Ques. Now, do you know whether or not Mr. Reader 

thereupon, as your attorney, wrote a letter to Mr. Cin- 
kowski threatening suit?

Ans. I don’t know about that.
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Ques. H aving learned that, about that transaction, 
didn’t Mr. Reader obtain from Mr. Szwak a deed for 
the property upon which you had built?

Ans. I don’t know about that. I don’t know what Mr. 
Reader did with Mr. Szwak.

The C ourt: That is not proper cross examination.
The cross examination must be limited to the direct ex-
amination, even with the plaintiff or parties.

Ques. H aving learned all about the transaction, as your 10 
attorney, didn’t Mr. Reader obtain a deed from Szwak 
for the property?

Ans, I don’t know.
Ques. Haven’t you brought suit against Reader to 

compel him to convey the property to you?
Ans. No, sir.
Ques. To give you the property
Ans. No, sir.

The C ourt: That is not cross-examination. ^0

Mr. Richards: This is the plaintiff himself.

The C ourt: That makes no difference.

Mr. Richards: This is only a very wide cross-examina-
tion of the plaintiff.

The Court: Have you anything to affect his state-
ment of damages? If that is the purpose of it, I will 
admit it, of course.

Mr. Richards: He said he lost his house.

The C ourt: I f  it is to meet that question, it is com-
petent.
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Ques. Didn’t you employ Wilson & Carr to file a bill 
in the Court of Chancery to Compel Mr. Reader to give 
you this property?

Ans. Yes, I hired Mr. Wilson and Mr. Carr, but they 
would not do it.

Mr. Richards: That is in the pleadings and it is ad-
mitted that such a suit was brought and still pending.

Ques. Now, I think you said your tenant was put out 
10 of the house.

Ans. Yes, sir.
Ques, Didn’t you promise Mr. Cinkowski that you 

would bring to him any papers that were served on you?
Ans. No, sir.
Ques. When the papers were served on you did you 

then notify Mr. Cinkowski and Mr. Griffiths that the 
suit had been then brought against you?

Ans. No, sir.
Ques. You permitted judgment to go against you by 

^0 default?
Ans. Some kind of judgment, but I don’t know any-

thing about it.
Ques. Judgment by default, because you didn’t put up 

any defence?
Ans. Mr. Kates was my lawyer, and he didn’t put up 

any defence.
Ques. You didn’t notify either Mr. Griffiths or Mr. 

Cinkowski ?
Ans. I did not know what a subpoena meant, I had 

not been in this country long enough.
Ques, It is true, is it not, that you did not notify them ?
Ans. I did not know anything about the suit.
Ques. Answer this question now; you did not notify 

them, isn’t that true?
Ans. Yes, that is true.
Ques, You did not defend?
Ans. H ow am I to defend?
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Ques. I am not asking you how. You did not defend, 
did you?

Ans. No, sir.

By the Court:

Ques. W ho is this suit by ? W ho brought this suit ?
Ans. Mr. Reader. He put the people out.

The Court: Is the witness right; that Mr. Reader 
brought the suit to eject him? 10

Mr. W oodruff: I think that is right.

The C ourt: That does not enter here at all.

Mr. Richards. I don’t know why.

The Court: The witness is stating his damages. Is 
it true that he lost his property and was ejected from 
it by a stranger? 20

Mr. Richards: The fact that the people he was try-
ing to hold for his damages were not notified of this 
suit, and that the suit was allowed to go by default does 
not bear on that at all. W as it his right to let the thing 
go by default without letting these people know anything 
about it?

Mr. W escott: The witness has already said that he 
did not know anything about it. H ow could he then let 30 
the people know ?

By Mr. W oodruff:

Ques. Mr. Poniatowski, the first time that you went to
see Mr. Szwak he did not tell you that he owned the lot, 
did he?

6
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A n s. N o, s i r. "
Q u e s. H e t ol d y o u, di d n’t h e, t h at h e o w n e d a l ot s o m e-

w h e r e i n t h at s e cti o n; i s n’t t h at ri g h t ?

A n s. Y e s, si r.
Q u e s. A n d t h e n, t h e s e c o n d ti m e y o u w e n t t o s e e hi m, 

di d h e t ell y o u t h e n t h at h e o w n e d t h e l o t ?
A n s. T h e fi r st ti m e I a s k e d hi m o nl y t h e p ri c e. T h e 

s e c o n d ti m e I a s k e d hi m if h e k n e w t h e l ot. I a s k e d hi m 

if I c o ul d g e t t h e l ot. H e s ai d, “ I d o n’t k n o w if y o u 

c a n g e t t h at. I d o n’t k n o w m y s elf. W h e r e i s it ?
1 0  -  Q u e s. I s t h at t h e o nl y ti m e y o u w e nt t o t al k t o hi m 

a b o ut it ?
A n s. T h a t i s t h e o nl y ti m e.
Q u e s. Di d y o u m a k e ot h e r i n q ui ri e s o f ot h e r p e o pl e t o 

fi n d o ut w h o o w n e d t h e l o t ?

A n s. N o ; o nl y Ci n k o w s ki.
Q u e s. W h o s e nt y o u t o . M r. S z w a k ?
A n s. I h e a r d f r o m p e o pl e t h e r e, I f o r g e t t h e n a m e n o w, 

t h e y t ol d m e t h at a M r. S z w a k o w n e d t h e l o t t h e r e, a n d 

I s ai d t h at I w o ul d g o a n d s e e M r. S z w a k.
Q u e s. D o n’t y o u k n o w t h e n a m e o f t h e p e r s o n w h o s e nt

y o u t o M r. S z w a k ?

A n s. N o, si r.
Q u e s. A r e y o u s u r e it w a s n ot M r. B o d e n s ki ?

A n s. Y e s, si r.
Q u e s. W h e n y o u s a w M r. Ci n k o w s ki di d y o u t ell hi m 

y o u h a d b e e n t o s e e M r. S z w a k t wi c e, t o s e e t h e S z w a k s 

t wi c e ?
A n s. Y e s ; I g u e s s I di d.
Q u e s. Y o u g u e s s s o; d o y o u r e m e m b e r w h et h e r o r n ot 

■ y o u di d ?
A n s. I c a n n ot r e m e m b e r. I a m s u r e I s a w M r. S z w a k, 

b ut I c o ul d n ot g e t a n y s ati sf a cti o n f r o m hi m, a n d I w e nt 

t o s e e M r. Ci n k o w s ki t o fi n d o ut b e c a u s e t h e y w e r e r e al 

e st at e s.
O u e s. W h e n y o u w e nt t o s e e M r. Ci n k o w s ki di d y o u 

t ell hi m t h at y o u h a d b e e n t o s e e M r. S z w a k ?

A n s. Y e s ; a n d I a s k e d hi m w h o o w n e d rt h e l ot.
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Ques. Did you go on and tell him that you thought 
the Szwaks owned it, that they owned some lots there?

Ans. No, sir.
Ques. When you went to Mr. Cinkowski’s office later 

on did you tell him which lot you wanted ?
Ans. I told him the lot next to my party wall, that way 

(indicating).
Ques. And did you tell him that he would have to come 

to the house to see it?
Ans. Yes, sir.
Ques. At that time the number of the house was not 10 

decided ?
Ans. Not by number; it was a lot on the side (indicat-

ing).
Ques. They saw the^lot?
Ans. Yes, sir.
Ques. Did you tell him in his office that he owned the 

number he wanted ?
Ans, No, sir.
Ques. You never told Mr. Cinkowski?
Ans. No, sir. . 20
Ques. You never told Mr. Griffiths?
Ans. No, sir.
Ques. When did you get the deed?
Ans. I think it was in March.
Ques. You think it was in March?
Ans. Yes; but I cannot remember.
Ques, Have you got the deed with you?
Ans. Mr. Wescott has it.
Ques. You don’t.remember when you got it?
Ans. N o; we drew the mortgage and I paid for the 30 

commission for selling the lots .and they handed me the 
deed.

Ques. You say you started to work on April the n th ?
Ans. April the nth.
Ques. You are sure about that, are you?
Ans. Yes, sir.
Ques. Is this the deed they gave you? *
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(Witness is handed a paper which he examines.)

Ans. Yes. That is my name on it; that is mine. I 
know it is mine; it has my name on it.

Ques. That is the deed they gave you?
Ans. Y es; because it has got my name on it; that is

how I know.
Ques. Did you work on the house as carpenter ?
Ans. Yes, sir.
Ques. Did you work all the time?

1 0 Ans. Not all the time. Sometimes we ran short of 
stuff, and I had no work for a day or two, I had a day 
or two off.

Ques. Did you give all your working time to the house? 
Ans. Yes, sir.
Ques. During the time that you were building you did 

not work anywhere else?
Ans. No.
Ques. Didn’t you work for Mr. Kates?
Ans. Mr. Kates and Mr. Holloway.

20 Ques. H ow much?
Ans. I don’t know.
Ques. Did you keep account of how much time you 

worked on the house ?
Ans. No, sir.
Ques. How much you worked for the other people? 
Ans. No, sir; because I did not know how much I 

worked there.
Ques. Did you keep account of how much the house 

cost you; how much the bills were?
30 Ans. Y es; I got bills, but all got in the rush because 

the lawyers handled the bills and lost them.
Ques. Y ou haven’t got them now?
Ans. I guess some Mr. W escott has.
Ques. Have you any account that shows that your

hous#- cost $2,000?
Ans. Something like that, counting my time.
Ques. Have you got an account to show that ?
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Arts. That is my commission and all.

By the Court;

Ques Did you build one or three houses?
Ans. Just one.
Ques, When did you build the other two ?
Ans. I only built the one.
Ques. I thought you said you were going to build 

three ?
Ans. One. 10

By Mr. W oodruff:

Ques. The house that you say cost you $2,000 cost $2,- 
325, with the lot?

Ans. That is counting everything.
Ques, Didn’t you offer to sell it for $1,850 and give 

$50 commission?
Ans. No, sir.
Ques. Didn’t you tell Mr. Cinkowski that? 20
Ans. No, sir.
Ques. H ow much did you rent it for?
Ans. Fifteen dollars a month.

By Mr. W escott;

Ques. You have spoken about building three other 
houses. Do you remember speaking about that ?

Ans. Yes, sir.
Ques, When did you build these houses ? 30
Ans, Three houses ?
Ques. Yes.
Ans. Cast summer.
Ques. Last summer?
Ans. Yes, sir.
Ques. That was in 1915?
Ans. Yes, sir.
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Ques. You said something about paying commission; 
paying these gentlemen commission. Do you remember 
how much the commission was?

Ans. Y e s ; I did pay, the commission.
Ques. How much commission did you pay?
Ans. Something like— they charged me $2.50. They 

took the money themselves out of the $1,300 and placed 
the rest in the bank.

Ques. Do you remember geting an envelope with these 
bills in it and giving it to my son here?

Ans. Y es; I gave him some.
Ques. Is that the envelope (exhibiting envelope to wit-

ness) ?
Ans. Yes, sir.
Ques. W hat were these bills in that envelope, as you

understood them?
Ans. I do not remember.
Ques. W hat was it your understanding that these bills 

related to? W hat were they for?
Ans, For building material.

20 Ques, W ere they put in this building?
Ans, Yes, sir.

(Mr. Wescott offers the bills in evidence. They are 
marked for identification Hxhibit B. )

By Mr. W oodruff:

Ques. Mr. Poniatowski, when you went to Mr. Szwak’s 
the second time didn’t Mrs. Szwak go to another part of 
the house and get a plan and some blue prints 

30 Ans. That is why I asked—
Ques. She didn’t show you the plan?
Ans. No.
Ques. Did not show you the deed?
Ans. No.
Ques. Didn’t point out the lot and tell you that that 

was the lot she owned, that that was the lot, and that 
she owned it?
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Ans. No, sir; I never saw these people around the 
house at all.

M r s . Ja d w i g a  P o n i a t o w s k i ,  sw o rn .

By Mr. W escott:

Ques. Have you ever been in court before?
Ans. No, sir.
Ques. A re you the w ife of Mr. Poniatowski, the man 10 

who just left the witness stand?
Ans. Yes, sir.
Ques. Do you know Mr. Griffiths and Mr. Cinkowski?
Ans. Yes, sir.
Ques. Did you see them at your house some time in 

1912 with your husband?
Ans. Yes, sir.
Ques. W hat happened there?
Ans. I cannot speak much.
Ques. Tell us what happened there ? 20
Ans, I cannot tell you anything much; I cannot speak 

enough English.

(Interpreter sworn; examination continued through 
interpreter.)

Ques. When was it that Mr. Griffiths and Mr. Cin-
kowski were at your house, if  you remember?

Ans. It was in March, but I don’t know what date.
Ques. W as there anything said about your husband ^0 

buying a lot?
Ans. One time Mr. Cinkowski and Mr. Griffiths came 

around and they were talking about a house and lots 
and they stepped out on the porch and Mr. Poniatowski 
told Mr. Griffiths that he wanted to buy a lot on the 
left-hand side and build a house. Mr. Griffiths said 

Yes” he would sell the lot for $325.
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Ques. Did you see your husband point this lot out to 
the two men?

Ans. Yes, sir; he pointed on the left-hand side, to 
where he wanted to build the house. There was an 
empty lot on the left-hand side.

Ques. W as there a party wall there?
Ans. Yes, sir.
Ques. Did they say whether or not they would get him 

the lot?
Ans Mr. Griffiths said he would sell the lot to him.

10
Cross examination.

By Mr. Richards :

Ques. When Mr. Griffiths and Mr. Cinkowski came 
there wasn’t it in reference to the mortgage on the house?

' W ere you there when they came ?
Ans. I  don’t know what they came for. I only know 

that they came and talked about— they wanted to buy a
20 lot.

Ques. W here?
Ans. Beside the lot.
Ques. The lot had been bought already, before that?
Ans. They were going to buy it, but it wasn’t bought 

then.

Mr. Weseott: On the 24th of November, 1913, there 
was evidence taken before the Grievance Committee of 
the Bar Association of this County concerning Mr.

30 Reader’s relation to this transaction, and at that time 
the plaintiff, Mr. Poniatowski, and the two defendants, 
were sworn and examined. My friends on the other 
side have agreed that the evidence I hold in my hand 
was the evidence taken on that occasion and is a cor-
rect transcript thereof, as Mr. Berry would have to be 
called in to prove it. I am going, subject to objection, to 
read portions of that testimony as admissions or state-
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ments made by the defendants; their testimony relative 
to this matter.

Mr. Richards : I object to the testimony being read, be-
cause it was not taken in the presence of our clients.

The C ourt: I understand it is your clients’ testimony.

Mr. Richards: Whatever they are going to read, we 
have had no chance to cross-examine. It seemfe to me it 
can be of no value, being testimony of a previous suit. 
That cannot be offered in this fashion. 10

The C ourt: I understand that this is a stenographic re-
port of the proceedings.

Mr. Richards: W e admit that Mr. Berry would testify 
that he took the testimony and took it truly, but it cannot 
be offered on that.

The Court: Is the objection to the manner o f produc-
ing it or to the statements contained in the paper? 20

Mr. Richards: The objection is th is: W e agree that 
Mr. Berry took the testimony, and it is correct. W e do 
not agree to its being admitted, because, first, the wit-
nesses should be here to testify.

The C ourt: A ny statement made by the parties might 
help the Court. A  mere admission that that was their tes-
timony would never be of help to the Court. Is the ob-
jection to the substance or the manner ?

Mr. Richards: W e admit that Mr. Berry took the tes-̂  
timony and that he would swear it was correctly taken, 
but we object—

The C ourt: Would you admit that he would so testify 
as to what counsel is going to1 read ?

7
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Mr. R ichards: I would admit that this is true.

The C o u rt: Do you admit that if Mr. Berry was here 
he would testify as counsel is going to read ?

Mr. R ichards: He would testify that he took the tes-
timony and that it is correctly taken.

The C o u rt: Is there any objection except that it is in-
competent ?

10
Mr. Richards: W e agree that the testimony has been 

proven by Mr. Berry so far as he could testify, that is, 
as to his taking it and its being correct. W e object be-
yond that—

The Court: I suppose that a waiver of the presence 
of Mr. Berry here gives counsel the right to prove that 
these men said certain things at that time. You may 
read the testimony. (Exception for the defendant).

20
Mr. Richards: The objection is to the relevancy. The 

objection is to the competency and relevancy of the 
statements and to the production in this fashion, with-
out having first called the matter to the attention of the 
witnesses and learning whether or not they deny it as 
the truth.

Mr. W escott: Here is the testimony. (M r. Wescott 
holds up the testimony, and reads as fo llow s:) “ Joshua

30 Griffiths, being duly sworn according to law, testified as 
follows: B y Mr. Starr: Q. W on’t you state what your 
connection with this matter was from the first? A . Well, 
Mr. Cinkowski asked me if the lot could be bought next 
to Poniatowski. I told him there certainly was a lot 
there that could be bought. It was idle. H e wanted to 
know who owned it. I said ‘Coady & Cheesman.’ He 
asked me if  I would write to them about it. I wrote to
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them and they said they would sell it. The lot next to 
Poniatowski was sold to him.; he got a m ortgage to cover 
the house he was going to build next to' it; he built the 
house. A fter the house was built some time afterwards,
Mr. Cinkowski came to me and said he understood the 
man had got the wrong lot. The lot he built on belonged 
to somebody else. I said T couldn’t see that that could be 
possible; that he was sold the lot next to him,’ I went and 
looked at my books and I saw that he had bought from 
Coady & Cheesman Cot No.— I don’t know the number 
exactly, but he had gone to the east side of his own 10  
house instead of to the west side. Q. T hat is, he built 
on the east side ? A . H e built on the east side instead of 
the west side. H e bought the lot on the west side. I 
don’t think there was any mistake made about where the 
lot was located. He took it for granted it was on the 
east side, when it ought to have been on the west side.
Q. After the mistake was discovered what did you do to 
rectify it, if anything? A . W ell, Mr. Cinkowski, because 
he could talk Polish and I couldn’t, was asked to go and 
see if we couldn’t in some w ay arrange with the owner 
so that it could be corrected. I said, I f  it is at all pos-
sible I would do whatever I could to correct it.’ T hat is 
all I know. Q. Did you have any talk with Mr. Reader 
in connection with the matter? A . Mr. Reader spoke to 
me one day. He said he was going to, I think, hold 
Coady & Cheesman responsible. I met him on the street 
and I told him I didn’t think Coady & Cheesman were 
responsible in any w ay at all; they hadn’t even seen the 
man; that if anybody had seen both Cinkowski and .  
Poniatowski it was me. Q. Did he say who he repre- ^ 
sented at that time ? W ho did Mr. Reader represent ?
A. I think he represented Mr. Poniatowski. Q. W hat, 
if you can recall, was the exact conversation between Mr. 
Reader and yourself? A . That is the only thing I can 
remember. Q. That he, Reader, was going to hold Coady 
& Cheesman responsible for the trouble? A . Yes. Q.
That is about all that was said? A . That is all. Q. Y ou

20
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understood from that that he was then representing 
Poniatowski? A . Yes, sir. Q. Did Poniatowski come to 
see you before he got his deed from Coady & Cheesman? 
A . No, Cinkowski acted almost altogether. Q. You 
didn’t personally come in contact with Poniatowski at all 
until after the deed was made, or about the time the deed 
was made ? A . W ell, I guess that is right. Q. Since that 
conversation with Mr. Reader did you talk with him 
again? A . No, I don’t think I ever spoke to him again 
about it. I don’t remember. Q. But at the time you got 
the impression that he was representing Mr. Poniatow-
ski? A . Yes, I was under that impression. It has been 
some time ago. Poniatowski seems to have had sev-
eral people representing him, but at that time Mr. Reader 
was representing / Poniatowski. Q . W hen did you first 
know there was any trouble? A . W ell, I think it must 
have been 5 or 6 months after he built. Q. W ho first 
disclosed to you that there was any trouble with reference 
to the house? A . Cinkowski.”

20

30

B r o n i s e a u s  C i n k o w s k i , being duly sworn according 
to law, testified as fo llo w s: “ B y Mr. S ta rr : Q. The
Committee of the Bar Association are investigating the 
complaint lodged against Lawrence B. Reader, with ref-
erence to the complications about the conveyance of a 
property to Poniatowski, and we have you here to give 
us what information you can, so that we can get an in-
telligent idea of what was going on. D o you know 
Poniatowski? A . Yes, Q. H ow  long have you known 
him? A . I have known him for four years. Q. Did 
you have anything to do with relation to his buying a 
lot adjoining his home where he lives? A . I did. Q. 
W hat was the first thing you knew about it? A . After 
he had completed his house on the first lot that he had 
purchased in that section he came to me and wanted to 
know whether or not the lot adjoining his property was 
for sale. I told him I didn’t know, but I would see. I 
then went to the City Engineer’s office and looked up
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his records, and his records disclosed that the lot was 
held in the Home Builders’ Company. I then went to 
Mr. Griffiths and asked him who owned the lot adjoin-
ing Poniatowski’s on Pear street, and if it was for sale.
Mr. Griffiths looked up his book, pulled out his book and 
looked it over, and he said, ‘Yes, Coady & Cheesman 
owns the lot. I will write to them and find out whether 
or not they will sell it.’ I said, ‘A ll right.’ V ery  short-
ly afterwards I saw Mr. Griffiths again, and he told me 
that he had communicated with Coady & Cheesman, and 
that Coady & Cheesman were willing to sell their lot for 10 
$325. I said, ‘A ll right.’ I said, ‘I will see Mr. Ponia- 
towski and tell him.’ I saw Mr. Poniatowski a day or 
two afterwards and I told him that the lot was for sale, 
and the price of it was $325. H e said, ‘A ll r ig h t; I will 
take.the lot.’ The next day or so afterwards I saw Mr. 
Griffiths at the Court House— he was coming through 
the Court House as I was walking in there, and I told 
him Poniatowski was w illing to buy the lot, | and if he 
wanted a deposit I would give it to him. Poniatowski 
told me that if  they wanted a deposit, he didn’t  have the 20 
money; I should pay the deposit and he would return it 
to me. I then gave Mr. Griffiths a check for $25, which 
he sent to Coady & Cheesman— I think he did. I don’t 
know what he done with the check. Nevertheless, he got 
a check for $25 from me and consummated the deal, and 
Poniatowski then didn’t  have enough money to carry 
that through, so he wanted a m ortgage on his property.
I told Mr. Griffiths he wanted a m ortgage on his prop-
erty, and Mr. Griffiths said he would see whether or not 
he could find it. A fte r  a few days he wrote me a let- 30 
ter telling me that he had found a person that would take 
a mortgage for three years at 5 and ^  per cent., and he 
mentioned Mr. Borton. I said, ‘V ery  well.’ So he pre-
pared the application for a m ortgage and sent the appli-
cation down and I had Poniatowski and his w ife execute 
the application and sent it back to Mr. Griffiths. Subse-
quently a bond and m ortgage was drawn up; M r. Grif-
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fiths came down and examined the property, and some 
time after that the settlement took place in Mr. Borton’s 
office. After the mortgage was settled up we went to 
the Security Trust Company, where Mr. Poniatowski 
deposited his check, and of course paid for the lot. 
Then nothing more was done. ' The deed was taken to 
the Register of Deeds’ office and put on record, and 
everything went well for I guess four or five months, 
when Mr. Poniatowski came to me and said, ‘What have 
you fellows been doing to me?’ I said, ‘What do you 

10 mean?’ He said, ‘You sold me a lot that you have no 
right to sell.’ I said, ‘I don’t think that could have hap-
pened.’ I said, ‘Mr. Griffiths knows that ground like he 
knows his own home. It isn’t possible he would make 
a mistake,’ and Poniatowski seemed to be satisfied for a 
little while. Rventually he came back the same way 
again. He came to me again and he said he is pretty 
sure it is true. I told Mr. Poniatowski I didn’t believe 
it, but I would see. I went to the Register of Deeds’ 
office and examined the records and found Mr. Ponia- 

2 0  towski had bought and paid for lot 4 1  instead of lot 4 5 . 
I immediately went to Mr. Griffiths office and I said, 
‘Mr. Griffiths, there is a mistake in that Poniatowski’s 
lot.’ He took out his books and examined them, and 
he said, ‘Let us go up to the Register of Deeds’ office 
and see whether it is so.’ So we went up there and 
found as I said, that he had paid for lot 4 1  instead of 
lot 4 3 , which is on the west, and Mr. Poniatowski wanted 
the lot on the east. Q. He had a deed for the lot on
the west ? A Yes. O. And he had built on the lot on

30 the east? A. Yes. Q. Did Poniatowski indicate to
you when he first spoke to you which lot he wanted to
buy ? A. He didn’t indicate, but he told me, and I knew 
the property as well as, I think, he does. Q. Then you 
understood he was getting the east lot? A. Yes, and 
so did Mr. Griffiths. We were under the impression that 
he was purchasing lot 4 5 , or the lot on the east of his 
property. Q. Then what did you do after that? A.
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Then Mr. Griffiths said to me, ‘W ell, it is true.’ N ow  
he says, ‘O f course Poniatowski wasn’t at fault.’ H e 
said, ‘W e got to get this thing straightened out.’ I said, 
“ W hat is the best thing to do?’ ‘W ell,’ he said, ‘pur-
chase the lot, or bring them to me, or do something.’ 
He said, ‘Y ou  know those people down there; you know 
their language ; you can do more with them than I can.’ 
He said, ‘Y ou  go down and see them.’ I said, ‘A ll right.’ 
Well, I went back and told Mr. Poniatowski that it was 
true that he had built on a lot that he had no deed for, on 
the lot on the east, and evidently Mr. Poniatowski imme-
diately went to Mr. Reader, because before I had time 
to go and see Mr. Szw ak I received a letter from  Mr. 
Reader. Q. H ave you got that letter here? A . Yes. 
Q. Let me see it. (Letter produced.) Q. This is the 
letter you say that you received? A . Yes, sir. (T he 
letter reads as follows) : ‘L a w r e n c e  B. R e a d e r , Coun-
sellor at Law, 207 M arket, street, Camden, N ew  Jersey. 
November 7, 1912. Mr. Bronislaus Cinkowski, ' Hal- 
linger Building, Camden, N ew  Jersey. Dear S ir: I
represent Mr. W ladislaw Poniatowski, to whom you en-
deavored to sell a lot on Pear street. I understand from 
my client that at the time he desired to purchase this lot, 
you represented to him that you were the agent for the 
owner, and that you were present, and he pointed out to 
you the particular lot which he desired to purchase. It 
appears that with your permission he then proceeded to 
erect a dwelling house, and some time later a deed, exe-
cuted by Coady & Cheesman, was received by him, from 
you, which he understood was a deed for this particular 
lot. Since the house has been erected he has discovered 
that you were not the agent for the owner o f that lot, and 
that the deed which you gave him was for some other 
property. I f  you can do anything to adjust this matter 
I will be glad to hear from you, otherwise I will be 
obliged to carry out the instructions o f my client and pro-
ceed against you. Yours very truly, (Signed) Lawrence
B. Reader,’ Q. Tell us what happened after that in

10

20

30
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regular sequence. A. I then went to the Szwaks and 
had a talk with them. I met Mrs. Szwak and her hus-
band at their home. I told them a mistake had been 
made. Q .  H ow did you learn 5 from what source did 
you learn that Szwak owned the lot that this man built 
on? A. Mr. Poniatowski told me it was Szwak’s. Q. 
Go ahead. A. Then later on, after I talked with Mr. 
Griffiths. Mr. Griffiths examined his records, and he 
found that Szwak owned the lot. Then I went to the 
Szwak’s and told them a mistake had been made, and of 

10 course it wasn’t Mr. Poniatowski’s fault, and we were 
willing to do anything that was fair to get the matter 
straightened out. I told them that we would give the 
lot that he had and some money, $100 or $200, if they 
were satisfied to take that, and they said, No, they 
didn’t want that lot, because the brother-in-law owned 
the lot adjoining theirs, and they wanted to build to-
gether.’ Then I said, ‘Well, we will let you have that 
lot and the lot adjoining that one, which would make two 
better lots than what you have there.’ They said no. 

20 W ell I said, ‘W ill you sell the lot?’ W ell they said, 
‘W e don’t know whether we can sell it or not. How 
much would you give for it?’ ‘W ell,’ I said, ‘the lot 
is worth about $325 or $350. You paid $200. O f 
course you had it for a couple o f years, and I think 
if you can get $500 or $550 you would be well paid 
for the lot.’ They said, ‘No, you better go and see 
Mr. Reader. Mr. Reader represents us.’ I said, 
‘Mr. Reader don’t represent you, he represents Poniatow-
ski.’ They said, ‘No, Reader represents us.’ So then I 

30 Saw Mr. Reader. I went down to his office and had a talk 
with him. He said they wanted $1,000. I s a id ‘M y God, 
that isn’t  fair to ask $1,000 for a lot that is only worth 
$325.’ I said, ‘Be reasonable.’ By Mr. Archer: Q. You 
say he said he wanted $1,000, or who wanted $1,000 ? A. 
The words he used were, ‘W e want $1,000. Q. Then 
talking as though he represented Szwak? A. Yes. Then 
we didn’t talk any further on the matter. Several days
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afterwards I met Mr. Reader again in the W est Jersey 
Title &  Guaranty Company, and I said ‘Are you willing 
to do anything as far as getting this thing settled up?’ 
Well, he said ‘$1,000/ I said, ‘Lawrence, you know that 
isn’t fair, $1,000/ I said, ‘You can get a reasonable 
fee out of this to get it straightened up with them/ I 
said, ‘They are willing to give $600 or $650/ I said 
‘You can’t ask $1,000/ I said, ‘You want to get down 
and pick up this money where there is an honest mis-
take/ He laughed over it. I said, ‘It isn’t a laughing 
matter, because you are not going to keep this lot. The 10 
thing will be litigated to the highest court.’ I didn’t 
see anything more that I could do. He went about his 
business. Then I saw Mr. Poniatowski after that and I 
told him we couldn’t get the matter settled up. They 
wouldn’t sell, or trade or do anything. B y Mr. Starr:
Q. Did you call Reader’s attention to the fact that Mr. 
Poniatowski had retained him, or had seen him, or em-
ployed him, and ask him whether or not he was employed 
by Poniatowski? A . Yes, I did. W e spoke about that 
on the first occasion. Q. what was the conversation about 20 
that? A. I said, ‘ got your letter where you state you 
represented Poniatowski.’ W ell he said, T did represent 
Poniatowski.’ H e said, T represent the Szwaks now.’
Q. Then he had changed his position from the time you 
received the letter until the time you saw him ? A. Yes, 
sir. Q. A t that time he had discontinued his connection 
with Poniatowski and represented the Szwaks ? A . Yes, 
sir. Q. Do you remember the date when you first saw 
him? That letter is dated November 7th. A. I don’t 
believe it was over a week’s time after that. Time ^0 
enough for me to go down and see the Szwaks and have 
a talk with Poniatowski, and go back to Mr. Reader’s 
office. Then I told Mr. Poniatowski that we couldn’t 
get the matter straightened up; that we had tried every 
way we could think of, and the best thing he could do 
was to wait, but if anything turned up to let me know 

8
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10

20

30

so as we could get the proper legal talent to represent 
him. I told him it was no trifling matter. I then had a 
letter from— well, Mr. Poniatowski was working at that 
time for Mr. Kates, and he said that he had placed the 
matter in Mr. K ates’ hands. I said, ‘A ll right, if you 
have placed it in the hands o f Mr. Kates I suppose he 
will take care o f it.’ I received a letter from Mr. Kates 
and I went to see him. Q. H ave you got that letter here ? 
A . Yes. Q. Let me see it. (Letter produced, as follows) : 
‘L aw  offices, John B. Kates, No. 432 Market Street, Cam-
den, N. J., November 20, 1912. Mr. Bronislaw Cinkow- 
ski, Broadway & Kaighn Avenue, Camden, N. J. Dear 
S ir: W ill you kindly advise me of what youl have done
relative to straightening out the matter o f the lot on 
Pear street, which was the subject of our conversation 
recently. I am endeavoring to avoid the parties owning 
the lot from bringing suit against my client, and am 
depending on you to help me out. K indly take it up at 
once. Respectfully yours, John B. Kates.’ Q. Go ahead. 
A . I went to see Mr. Kates and had a talk with him. I 
told him what I had tried to do. W ell, he said, ‘Why 
don’t you go down and see the Polish priest. H e might 
have some influence over these people. H e might be able 
to get this matter straightened out.’ I said ‘I don’t like 
to go and see the priest in a matter o f this kind. I f  the 
worst came to the worst I would do it, but for some 
reason or another I hesitated about doing it. I thought 
it was a legal matter and not a church matter. Well, I 
didn’t do anything for some short time. Then I got a 
letter from Mr. Kates again. Q. H ave you that? A. 
Yes. (W itness produces letter, as follows) : ‘L aw  of-
fices, John B>. Kates, No. 432 M arket street, Camden, N. 
J., December 16, 1912. Mr. Bronislaw Cinkowski, 
Broadway & Kaighn avenue, Camden, N. J. Dear Sir: 
I have not heard from you in regard to the lot on Pear 
street, concerning which I have already written you. I 
must have an answer from you by to-morrow morning; 
otherwise the (parties w ill institute proceedings!. Re-
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spectfully yours, John B. Kates,’ Q. Go ahead. A . 
After I received that letter I went to see Mr. Kates 
again. He was away and I think he told Mr. Harding' 
to take care o f his interest if  anything could be done. I 
went up and had a talk with Mr. Harding. Mr. H ard-
ing said the best thing to do is to get the matter settled 
up. I said, ‘Yes, that is what we want to d o ; get it settled 
up.’ Mr. H arding suggested that I give him $700. I 
said ‘that is a little too much.’ I said ‘I f  they get $600 
or $650 I think they will be well paid.’ W ell, Mr. H ard-
ing didn’t seem to be able to do anything. I thought he 10  
might probably. I wouldn’t say th a t for a certainty, but 
I thought he m ight probably pay $700. Mr. Poniatowski 
was willing to contribute something towards getting this 
matter settled up. But I didn’t hear from him after 
that.”

L^vi D. Fa r n h a m , sworn.

By Mr. W escott: 20

Ques. W hat is your name?
Ans. Levi D. Farnham.
Ques, Y ou  live in Camden, and have offices here?
Ans. Yes, sir.
Ques. W hat is your business ?
Ans. City Engineer.
Ques. Do you know Mr. Griffiths.?
Ans. Yes, sir.
Ques., And Mr. Cinkowski? ^
Ans. Yes, sir.
Ques, H ave you an office in Camden ?
Ans. Yes, sir.
Ques. Y o u r office is where?
'Ans, No. 1 in City Hall.
Ques. D o you remember, quite a while ago, seeing 

these two defendants around City H all?
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Ans. Yes, sir.
Ques. W hat were they there for?
Ans. They examined the plans and books and then 

stepped over to the door and had quite a conversation 
in regard to a lot, and they seemed to be arguing with 
each other. One said, “ That is the lot, I suppose, you 
wanted.” The other said, “ That is not the lot I mean.” 
That is the day is asked Mr. Griffiths if they had settled 
the matter up. H e said, “ No, that was not done.”

10 Cross examination.

B y Mr. W oodruff:

Ques. Y ou  saw Mr. Griffiths and Mr. Cinkowski?
Ans. Yes, sir.
Ques. They came in your office together ?
Ans. Yes, sir.
Ques. Mr. Cinkowski was saying that that was the 

lot, and Mr. Griffiths said that it was not, that he thought
20 it was not ?

Ans. I did not know what the trouble was. I had 
seen Mr. Cinkowski a couple of weeks before, but I did 
not know what it was about.

Ques. W asn’t Mr. Cinkowski insisting that he had 
given Mr. Griffiths the right property, and didn’t he say, 
“ N o.”

Ans. They got tangled up on the maps, and both 
thought they were securing the right lots.

Ques. When was “that, Mr. Farnham?
30 Ans. It was some time after Mr. Kates was in the case, 

because Mr. Poniatowski told me that he had engaged Mr. 
Kates.

Ques. Do you remember what they were in the office 
for ?

Ans. They came in to look at the plan book, but I do 
not know what it was they looked up.

Ques. Y ou could not fix that date for me correctly, 
could you?
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iA'ns. It was after I had the interview with Mr. Cin- 
kowski.

Ques. Then he told you—
Ans. He asked me who was a good attorney. I sug-

gested the names of several attorneys. Then he told me 
that he had lost has house.

Ques. Had suit for ejectment been brought then?
Ans. No, Mr. Grabowski still held to his lot.

By the Court:
1 0

Ques. W hat lot is that?
Ans. It is the second lot, about 39, upon the west. I 

suggested to Mr. Poniatowski that he, with the aid of 
Mr. Griffiths and his attorney, that they buy the two lots 
on the west and try to trade that with a cash bonus for 
the Szwak lot, the lot on the west. It seemed to me 
that if these two attorneys were themselves interested in 
it they could get together and make it right before any-
thing further was done.

Ques. The house was then built? 20
Ans. It had been built. Mr. Poniatowski knew that 

the party wall on his left was his limit.

By Mr. Richards:

Ques. Did I understand you to say that Mr. Griffiths 
insisted at the interview that the Coady & Cheesman lot 
was the one he was to secure, and that he had done it ?

Ans. The only thing I can recall was that one man 
said that that is the one, and the other said, “ No, it is ^0 
not, this is the lot you should have gotten.”

Ques. Mr. Griffiths was maintaining that he had not 
made a mistake ?

Ans. I cannot say that.

Plaintiff rests.
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Mr. Richards: I have a motion for a non-suit. On 
behalf of Mr. Griffiths I move for a non-suit upon these 
grounds; The plaintiff has failed to establish by proof 
of any kind the case made in the complaint. The com-
plaint declares upon a contract for or in respect of an in-
terest in or concerning lands and there is no proof of 
any agreement or memorandum or note thereof in writ-
ing signed by the parties to be charged therewith or by 
some other person thereunto by him lawfully authorized. 
There is no proof of any representation or guarantee or 

10  assurance in writing either that the lot conveyed by 
Coady & Cheesman Company to the plaintiff would be 
or was anything other than lot 41 or that it would be or 
was located elsewhere than where it is or that the plain-
tiff, by reason of that conveyance could safely build any-
where except on lot 41. There is no proof, and it is 
not pretended, that the plaintiff did not get his money’s 
worth from the defendants. The plaintiff bought lot 
39 and built a row of houses on lot 39 and 41, and there-
by accepted the benefits of the transaction complained of, 

20 waived any cause of complaint he may have had and 
cannot now be heard to complain of the transaction or 
dispute the validity of the bargain thus accepted, ratified 
and acquiesced in. Furthermore, it is admitted by the 
pleadings that before the plaintiff built on lot 45 he 
inquired and as a result learned and knew that lot 45 
was owned by Anthony Szwak, that before he built he 
likewise saw and talked with Anthony Szwak himself 
and tried to negotiate for the lot, and as a consequence 
the plaintiff has a chancery suit pending against Szwak 
and those claiming under Szwak in which chancery suit 
the plaintiff claims equitable rights in lot 45. He thus 
concedes that he built on lot 45 with his eyes open, 
knowing who owned the land, and did not build there 
because of any misrepresentations on part of Mr. Grif-
fiths. • Finally, it already appears that this Court has 
not the machinery to1 do full and complete justice in this 
case, the parties are not before the court, and the issues
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are already before the Court of Chancery, or some new 
sufficient issues should be raised before the Court of 
Chancery and there tried out.

(Denial for the motion for non-suit, and exception).

Mr. Woodruff then, on behalf of Mr. Cinkowski, 
moved for a non-suit upon the same grounds.

(Motion denied and exception noted).
10

Ca m d e n , N e w  Je r s e y , December 27, 1916.
Trial of this matter was resumed at 10.30 o’clock A.

M., on the above date, pursuant to adjournment, in the 
presence of counsel for the respective parties.

Jo s h u a  Gr if f i t h s , sworn.

By Mr. Richards: 20

Ques. Mr. Griffiths, you are one of the defendants in 
this case ?

Ans. Yes.
Ques. W ill you please state how you came to have any 

dealings with Mr. Poniatowski, the plaintiff?
Ans. Well, some time ago Mr. Cinkowski came to me 

and told me that Mr. Poniatowski wanted to buy a lot on 
Pear street, opposite the Whitman Park, and he wanted Q 
to know whether any of the lots were available for sale, 30 
and he told me he wanted to buy a lot next to Poniatow- 
ski’s house. I told him there was a lot for sale or I 
thought could be bought, fqr Coady & Cheesman owned 
it. He told me he wanted to find out if it could be sold 
and the price. I wrote Coady & Cheesman and they an-
swered they would sell it for $325, and after some nego-
tiations it was purchased, and Mr. Cinkowski furnished
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$25 as the amount o f money to be paid down, and the 
deed was made out and the lot was transferred to Ponia- 
towski for $325.

Ques. H ow  much commission did you get out of it?
Ans. $25 was the price; Mr. Coady & Cheesman sold 

the lot for $300, and whatever was obtained above it was 
to be the commission, and the commission was $25.

Ques. And that was divided between you and Mr. Cin- 
kowski ?

Ans. Mr. Cinkowski and I divided the $25.
Ques. So you got $12.50?
Ans. Yes.
Ques. Now, did you hear Mrs. Poniatowski on the 

stand in this case insist that she could not understand 
English, and required an interpreter?

Ans. Yes, I heard that.
Ques, Do you speak Polish ?
Ans. No.
Ques. D id you ever have ny conversation with Mrs. 

Poniatowski as to where this lot was that her husband 
^0 Was buying from you?

Ans. None whatever.
Ques. Could Mr. Poniatowski at the time of this trans-

action understand or speak English as well as he can 
now?

Ans. W ell, he always spoke broken English, and it was 
always a difficulty to make him understand or understand 
him, and most of the conversation was assisted or inter-
preted by Mr. Cinkowski.

Ques, It has been stated that you and Mr. Cinkowski 
^  went to Poniatowski’s house— about how long was that 

after you had negotiated for the sale ofl the Coady & 
Cheesman lot?
% Ans. W ell, m y recollection is it must have been a month 
or more.

Ques. Had you seen Poniatowski before that time?
Ans. I have no recollection of having seen him before 

that time.
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Ques. W hy did you go to his house ?
Ans. W ell, he wanted a m ortgage on his own house in 

order to get funds to build a new house, and I obtained 
the funds for him and got a m ortgage placed. I went 
there for him to sign an application for the mortgage.

Ques. Now, was or was not the subject o f your thought 
and consideration at that time the sufficiency of the prop-
erty in which Poniatowski lived for the m ortgage that 
he required?

Ans. Sufficiency? I don’t understand that.
10

(Question repeated.)

Ans. Y e s; I supposed he was borrowing sufficient 
money to build his house; that is what I understood.

Ques. Y o u  w ere looking over the house while you were 
there, weren’t you?

Ans. Yes.
Ques. In which he lived?
Ans. Yes.
Ques, T o  see whether it was sufficient for the mort- 20 

gage?
Ans. Yes. „„
Ques. W as the new lot to be included in the mort-

gage?
Ans. No.
Ques. W as there any occasion at that time to discuss 

the location of the Coady & Cheesman lot since the nego-
tiations for the lot had been already concluded?

Ans. None whatever.
Ques, Did you show or attempt to show to Poniatow- ^0 

ski or to Mrs. Poniatowski the location of the Coady & 
Cheesman lot?

Ans. No.
Ques. H ad you any reason whatever to believe that 

Poniatowski would not buy other lots in the neighbor-
hood to build on them, as he afterward did?

9
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Ans. None whatever, because he had already bought 
some lots.

Ques. Did he buy Lot 3 9  through you?
Ans. No.
Ques. Did he buy 1 2 3 4  Pear street from you?
Ans. No.

By the Court:

Ques. Mr. Griffiths, do I understand you to mean that 
4 0  you did not know at all that he wanted the lot on the east 

side of him?
Ans. No.

By Mr. Richards :

Ques. At the time you went down there to see if his 
house would stand the mortgage he wanted, would it 
have surprised you if you had been told that Poniatowski 
had already bought the Szwak lot?

^  (Objected to.)

The Court: Well, we won’t go into his surprises

Ques. Now, in connection with the mortgage on his 
other property, there were some expenses that Mr. Ponia-
towski had to pay, weren’t there, searches, etc. ?

Ans. Oh, of course.
Ques. When did you first learn that Poniatowski was 

0 Q building or had built on the Szwak lot, claiming that he 
thought it was the Cody & Cheesman lot?

Ans. Well, certainly five or six months after he had 
purchased the property.

Ques. Did Mr. Lawrence Reader as attorney for 
Poniatowski see you about it?

Ans. Yes.
Ques. Were you present when either Mr. Cinkowski 

or Mr. Poniatowski testified before the Bar Committee?
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Ans. No.

Cross examination.

By Mr. Wescott:

Ques. What was said by Poniatowski when you went 
to his house?

Ans. Well, I don’t remember what was said; I went 
there for the business of—

Ques, Pardon me; what did you say to him?
Ans. I don’t know that I have any recollection of say-

ing anything, except in connection with the mortgage.
Ques. All right; then you did talk to him about the 

mortgage ?
Ans. Without doubt; that is what I went there for,
Ques. Well, did you talk to him about the mortgage?
Ans. Yes, in connection with—
Ques. Was his wife present?
Ans. I don’t remember that; I don’t think she was. 20
Ques. Well, he understood you, did he?
Ans. He understood what?
Ques. He understood you when you talked to him?
Ans. I think he did; Mr. Cinkowski was with me and 

he assisted.
Ques. That is all, sir.

Mr. Richards: Mr. Wescott read from Mr. Cin- 30 
kowski’s testimony before the Bar Committee part of his 
testimony; I also would like to read part.

Mr. Wescott: Wait a minute; what for?

Mr. Richards: I suppose for the same purpose you 
read it, for the enlightenment of the Court and jury.



68 J o s h u a  G r i f f i t h s ,  C r o s s - i x

Mr. Wescott: Well, I object, if that is all there is to 
it.

The Court: It is not admissible on that theory, Mr. 
Richards ; if there is anything—

Mr. Richards: I think the whole of the testimony is 
entitled to come in.

10 The Court: Oh, no, it is only that part which is ex-
planatory; a man cannot make declarations in his favor, 
but his declarations are admissible against him, if rele-
vant ; but to be admissible for him they must be in some 
way explanatory or qualifying of what he has already 
said.

Mr. Richards: I am not offering testimony that I think 
is self-serving for Mr. Cinkowski; I don’t represent Mr. 
Cinkowski.

20
The Court: Well, anything that Cinkowski said in 

that deposition or in that statement that explains or quali-
fies the statement already read, is admissible, but beyond 
that it is not.

Mr. Wescott: Wait; I object to that. He can go on 
the stand and explain what he said. I think there is a 
little miscomprehension about the situation. This evi-
dence that I read was in the way of admission on the

30 part of these defendants. Now, they can go on the stand 
and explain, but can they explain by repeating what they 
said?

The Court: Well, if you will analyze it you will see 
that they can. This paper was read in lieu of Mr. Berry’s 
sworn testimony, as though he were here in court testify-
ing. It would have been entirely competent if Mr.
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Berry had said something for counsel upon the other 
side to say, “ Didn’t he say at the same time so and so ?” 
which may have had a bearing upon what he then said. 
That having been dispensed with and the paper used in-
stead of Mr. Berry as a witness, counsel has a right to 
produce whatever was said at that time as explanatory.
In other words, the force of what he then said is to be 
taken in its entirety and notNwith excerpts.

Mr. W escott: Perhaps your Honor don’t quite under-
stand. Suppose I call Mr. Berry and ask if Mr. Grif- -j0 
fiths said a certain thing at a certain time and a certain 
place, which would be an admission against him, and the 
thing ended there, then Mr. Griffiths would have to go 
on the witness stand and explain, if he wanted to, his ad-
missions made against him by Mr. Berry.

The C ourt: No, suppose he has already made them in 
the same paper, the same testimony. I think, Judge, it 
is the rule that where a paper or testimoney given upon a 
previous occasion is introduced, that anything that is q /\ 
then said by way of explanation— It is precisely like a ^  
letter that one introduces as an admission; counsel very 
often read extracts from a letter, and it is always per-
missible for the other side to read any explanatory state-
ments in the same paper.

Mr. W escott: Well, if  your Honor takes that view, all 
right.

The Court: I will rule it so and note an exception for gQ 
you, so if I am wrong} you will have the benefit of it.

Mr. W escott: A ll right, it must be explanatory of any-
thing—

The Court: Yes, it must be something that bears up-
on what he then said.
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Mr. Richards : (Reading). This is Mr. Cinkowski tes-
tifying: “Q. W hat was the first thing you knew about 
it? A.— ”

Mr. W escott: I object to that; it is not explanatory. 
The witness has already testified when he first knew about 
it.

The Court: Y es; and still if that is part of his direct 
examination or the direct examination concerning his 

IQ testimony, X think any qualifying statement he made 
would have to come in.

Mr. W escott; Is this a qualifying statement?

The C ourt: Well, I don’t know ; I rather assume it is, 
if  he has said in direct examination when he first knew 
of it and he made some other statements in it.

Mr. W escott: This is the very first question that was 
20 Put to him here on the witness stand, exactly the same 

question which he answered.

The Court: O f course, it is going to be very diffi-
cult for me to rule on this, because I don’t have the notes 
of it, nor did I carry the whole conversation or whole 
testimony in my mind. I have the drift o f it, o f course.

Mr. W escott: W ell, go on.

30 Mr. Richards : “ A. A fter he had completed his house 
on the first lot that he had purchased in that section he 
came to me and wanted to know whether or not the lot 
adjoining his property was for sale. I told him that I 
did not know, but I would see. I then went to the City 
Engineer’s office and looked up his records, and his rec-
ords disclosed that the lot was held in the Home Builders’ 
Company. I then went to Mr. Griffiths and asked him
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who owned the lot adjoining Poniatowski’s on Pear 
street and if it was for sale. Mr. Griffiths looked up his 
book— pulled out his book, looked it over and he said, 
‘Yes, Coady & Cheesman owns the lot; I will write to 
them and find out whether or not they will sell it.’ I 
said, ‘A ll right.’ V ery shortly afterward I saw Mr. 
Griffiths again and he told me he had communicated with 
Coady and Cheesman and Coady & Creesman were will-
ing to sell their lot for $325. I said, ‘A ll right, I will 
see Mr. Poniatowski and tell him.’ I saw Mr. Ponia- 
towski a day or two afterward and told him the lot was 10 
for sale, the price o f it was $325, H e said, ‘A ll right,
I will take the lot.’ The next day or so afterward I 
saw Mr, Griffiths at the Court House; he was coming 
through the Court House as I was walking in there, and 
I told him Poniatowski was willing to buy the lot, and 
if he wanted a deposit I would give it to him.”

The Court: W asn’t that all read, Mr. Richards?

Mr. Richards: I didn’t catch all of that if Judge Wes- 20 
cott read it.

The Court: I think I recollect that part of it,

Mr. Richards: “ Q. H ow did you learn, from what 
source did you learn that Szwak owned the lot that this 
man built on ? A, Mr. Poniatowski told me it was 
Szwak’s.” Now, that is the testimony of Mr. Cinkowski 
before the Bar Committee. Now, without reading it, 
as the jury has already heard it, I call attention to—  ^

The C ourt: No.

Mr. Richards : I call attention to—

The C ourt: No, Mr. Richards, this is not argument; 
it is not time to present the matter to the jury. Go on 
with your testimony.
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Mr. Richards: I think that under the cases 1 must
make this formal offer to get it upon the record.

The Court: Well, I haven’t ruled anything out; go
on with your testimony.

Mr. Richarsds: I call attention to and rely upon
Judge W escott’s admission in his opening that Mr. 
Reader purchased the Szwak lot and took title there in 
his own or in his wife’s name. I also call attention to 

10 the formal admission in the pleadings in the present suit, 
an admission that the suit—

The Court: Just a moment, Mr. Richards; there is no 
motion before me on which to call my attention to any-
thing. Let’s get through with the testimony in the case 
bofer this.

Mr. Richards: If  the Court please, I am not asking
for a motion; the cases seem to be to the effect that if 

^  you want something that appears on the record, that is, 
appears in the pleadings upon the record, you should call 
attention to it, and I am merely trying to bring myself 
within that rule.

The Court: Well, if Judge W escott’s opening, was 
taken down by counsel you have the benefit of it; if it 
was not taken down, then it must be in some—

3Q Mr. Richards: I have passed that n ow ; I call atten-
tion to the formal admission in the pleadings in the pres-
ent suit, the admission that the suit brought by Ponia- 
towski against the Readers to compel a surrender of the 
title to the Szwak lot is still pending; also to this fur-
ther admission in the pleadings in the present su it; in his 
bill of complaint the plaintiff, among other things, ad-
mits that before building a house on Lot 45—



Jo s h u a  Gr if f it h s , Cr o ss- f x . 73

Mr. W escott: This I object to, if the Court please.

The Court: I think, Mr. Richards, it would be very 
much better to produce that after you get through with 
your testimony; then I can deal with the whole case. 
Are you through with the testimony ?

Mr. Richards: I have reached the end until my fur-
ther witnesses can come.

The Court: I see; all right, then.

Mr. Richards: Shall I proceed?

The Court: Y ou can call my attention to anything
you think—  Now, what is this motion?

Mr. Richards: This is not a motion.

The C ourt: Then you see there is nothing before me,
Mr. Richards; I can’t sit here, you know, and simply lis-
ten to statements of counsel. 20

Mr. Richards: Well, if the Court will, without my
calling the Court’s attention to it, consider that the com-
plaint, answer and replication are before the jury—

The C ourt: W hat you want to remind me of is that it 
has appeared in the case that Mr. Reader bought this 
property after1 he ceased to be attorney for the plaintiff.

Mr. Richards: I was about to read the admission ap- gQ 
pearing— the statement appearing in the answer; that is 
admitted by the replication.

The C ourt: Well, suppose you let Mr. W oodruff go on 
with his side and wait until he gets through.

Mr. Richards: A ll right, I will do that.
10
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Br o n is k a u s  Ci n k o w s k i , sworn.

B y Mr. W oo d ru ff:

Ques. Mr. Cinkowski, what is your business?
Ans. Real estate and insurance, interpreting'.
Ques. W here is your place of business with regards to 

real estate and insurance— what part of the city?
Ans. A t  the present time, 1219 Mt. Ephraim avenue
Ques. W here was it at the time you first became ar- 

10 quainted with Mr. Poniatowski ?
Ans. 935 K aighn Avenue,
Ques. H ow  did you first come to meet Mr. Poniatow-

ski with regard to this Pear Street property?
Ans. A t that time my office was in the H allinger build-

ing at Broadway and Kaighn Avenue. Mr. Poniatowski 
is a carpenter, and I had a partition removed in the 
room that I rented.

The Court: W ell, come down strictly to this.
20

The W itness: I had M r, Poniatowski do it, and after 
the work was done he came to be paid for the work, 
and he—

Ques. And was that the time he mentioned to you 
first about the lot?

Ans. Yes.
Ques. O r desiring to purchase the lot?
Ans. Yes.
Ques. W hat did he say at that time?
Ans. H e said he would like to purchase the lot ad-

joining his property, and wanted to know if I could find 
out who owned it.

Qnes. Is'that all he said with regard to it
Ans. That is all that I can remember.
Ques. Did he make you any statement at that time that 

he had made any efforts to buy the lot ?
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Ans. H e did not.
Ques. Did he identify the lot, further than saying the 

one adjoining him?
Ans. H e did not.
Ques. Now, what did you do after he had told you 

that he was desirous o f buying the lot adjoining him?
Ans. A  day or two afterward I stopped into the en-

gineer’s office and looked for lots adjoining his prop-, 
erty, knowing the property, because I drew the deed for 
the property, and m y recollection is that I found that the 
lot appeared in the name o f the Home Builders’ Com- 
pany.

Ques. That is, which lot, or both lots?
Ans. I think it was both of them.
Ques. On both sides it was in the name of the Home 

Builders’ Company?
Ans. I think so.
Ques. Now, what connection has Mr. Griffiths with the 

Home Builders’ Company?
Ans. He is secretary o f the Home Builders’ Com-

pany. 20
Ques. A nd handles the sale o f real estate for them, 

does he?
Ans. H e does.
Ques. Now , in connection with that information ob-

tained from the Engineer’s Office, did you go to see Mr. 
Griffiths ?

Ans. I did.
Ques. W hat did you tell Mr. Griffiths ?
Ans. I told Mr. Griffiths that Mr. Poniatowski wanted ~ 

to buy the lot adjoining his property, and asked him if 
he would find out whether it was for sale.

Ques. W hat did Mr. Griffiths say?
Ans. Mr. Griffiths examined his book and told me 

Cody & Cheesman owned the lot, and then I asked him 
if he would write them and ask if  they would sell it and 
how much they would sell it for. H e told me that he 
would.
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Ques, Now, when did M r. Griffiths and Mr. Ponia- 
towski get in touch with each other

Ans. W ell, it was quite sometime after that, because 
Mr. Poniatowski asked me to pay Mr. Griffiths a de-
posit and said he needed money to build the property and 
pay for the! lot, and wanted to know if  I could find a 
m ortgage for him, and I told Mr. Griffiths about it and 
Mr. Griffiths said he would look around and see if he 
could not find someone to take a m ortgage on the house 
that Mr. Poniatowski had built.

10 Qqes. T hat was 1171 Pear, was it?
Ans. Yes.
Ques. Now , did Mr. Griffiths raise the m ortgage for 

him on 1171 ?
Ans. H e did.
Ques. A nd did you and Mr. Griffiths go down there 

with regard to that m ortgage?
Ans. W e did.
Ques. From the time Mr. Poniatowski came to your 

office at Broadway and K aighn Avenue up until the time 
20 you and Mr. Griffiths went down to 1171 Pear Street 

about the mortgage, had you been to the property with 
Mr. Poniatowski?

Ans. I was not.
Ques. Now, what was the real purpose of your and 

Mr. Griffith’s visit to 1171 Pear Street at that time?
Ans. T o  have the application for the loan signed, and 

also to determine whether or not the property upon which 
he wanted a loan was completed.

Ques. Now, was the loan signed?
30 Ans. Yes.

Ques. The application for the loan signed?
Ans. Yes.
Ques. W ho did you see there at that time ?
Ans. Mr. Poniatowski and— I don’t know whether 

Mrs. Poniatowski was there or no— they weren’t living 
there then, the house was not entirely completed; they 
weren’t living there, and I wouldn’t be quite certain 
whether Mrs. Poniatowski was there or not.
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Ques. 1171 had not been completed then?
Ans. Not entirely.
Ques. Now, was there anything said except about the 

mortgage at that conversation with Mr. Poniatowski ?
Ans. No, sir.
Ques. W as your attention called to the lots on either 

side?
Ans. No.
Ques. W as any lot pointed out by either you or Mr. 

Poniatowski or Mr. Griffiths as the lot which was to be 
conveyed to him from Coady & Cheesman? 10

Ans. No, sir.
Ques. Now, were you present at the time settlement 

was made on the m ortgage and a deed for the lot given ?
Ans. I was.
Ques. W here was that settlement had?
Ans. A t Mr. Borton’s office.
Ques. Did you have anything to do with the placing 

of the m ortgage other than introducing the proposition 
to Mr. Griffiths?

Ans. I did not. 20
Ques. H ad you gotten any commission or did you get 

at the time of the settlement any commission for the 
transfer of the deed for this one lot?

Ans. Yes, we did.
Ques. H ow  much commission did you get out o f that ?
Ans. $12.50.
Ques. The same that Mr. Griffiths had gotten out of it?
Ans. I presume so.
Ques. Did you get any further commissions for the 

placing o f this m ortgage yourself? 30
Ans. I did not.
Ques. Did you get any further commission or fees out 

of the matter?
Ans. No, sir.
Ques. Now, at the time o f the settlement in Mr. Bor-

ton’s office, what was said by Mr. Poniatowski or by you 
or by Mr. Griffiths as to the lot which was being con-
veyed, if  anything?
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Ans. Nothing that I can recall.
Ques. W as the deed turned over to Mr. Poniatowski?
Ans. N ot in Mr. Borton’s office.
Ques. W here was that turned over to him?
Ans. In the office o f the Security Trust Company.
Ques. Had you been in Mr. Borton’s office first ?
Ans. Y e s; after Mr. Poniatowski got his check, he 

came to pay for the lot and we took a walk as far as the 
Security Trust Company, and he made a deposit there 
and drew a check.

10 Ques. A nd that is where the deed was turned over to 
him, was it?

Ans. Yes.
Ques. D o you remember who attended to the recording 

of the deed ?
Ans. I do not; I think Mr. Poniatowski did; I think 

Mr. Griffiths handed it to him in the Security Trust Com-
pany’s office and told him how and where to record it.

Ques. D o you know whether Mr. Poniatowski could 
read English at that time?

20 Ans. Yes, sir.
Ques. Could he or could he not ?
Ans. H e could.
Ques. H ow  did you come to know that he could read 

English?
Ans. I had considerable dealings with Mr. Poniatow-

ski.
Ques. H ad you spoken to him in English as well as in 

Polish ?
Ans, I had. One particular incident that convinced me

80 that he could read was that he invented a device for cut-
ting cheese and secured a patent on it, and he came to 
me and wanted to know if there were any such devices 
on the market, and I told him that the best w ay to ascer-
tain that would be to examine the patent record. H e and 
I went to the Public Library here in Camden and started 
to examine the Patent Office Record, and while I would 
examine one volume Mr. Poniatowski would examine the
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other, and he would find the particular device he was 
looking for in every volume he picked up.

Ques. W as that before this transaction with regard to 
the Pear street lots ?

Ans. Y e s; that was two or three years before.
Ques. During that transaction did you see him exam-

ine any papers or read them ?
Ans. Y e s; he examined the papers pretty carefully.
Ques. W hen the deed was handed to him did he ex-

amine that?
Ans. H e did. 10
Ques. Now, what date was it that the deed was deliv-

ered to him, Mr. Cinkowski ?
Ans. I couldn’t tell that offhand, unless the deed would 

show it, but the deed was dated the day it was delivered.
Ques. It was dated the day it was delivered?
Ans. Yes.
Ques. H ad he started to build on the lot adjoining at 

that time or don’t you know about that?
Ans. I don’t know ; I wasn’t there.
Ques. Now , when next did you have any information 

with regard to the Pear street lot, that there had been a 
mistake ?

Ans. Sometime in the fall of that year.
Ques. H ow  was the information conveyed to you?
Ans. Mr. Poniatowski came to me— he met me on 

the street and said, “ Say, what did you fellows do' to 
me?” I said, “ W hat do you mean?” “ W h y,” he said, 
“ you sold me the wrong lot.”  I said, “ I don’t want to 
believe that; Mr. Griffiths certainly knew what he was 
selling you; he knows the place,”  I said, “ he is a careful  ̂
man; I don’t think he would make any mistake.”  “ W ell,” 
he said, “ somebody has been telling me that you sold 
me the wrong lot.”  “ W ell,”  I said, “ they are mistaken,
I believe.”  A nd upon that he walked away and said,
“All right.”

Ques. Did you look into the matter at that time?
Ans. No, I did not; I didn’t think—
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10

20

30

Ques. Did he come to you again
Ans. Yes, he did about a week or two after that, told 

me again there must have been a mistake made. I said, 
“ Well, I don’t think it is so, but I will look it up.” I 
came up to the Register of Deeds’ Office and examined 
the records and found that he had received a deed for 
Lot 41, then I looked up the plan of the Home Builders’ 
Company, and found that he had built on Lot 45. I 
went to Mr. Griffiths’ office and told him that Foniatow- 
ski built on the wrong lot, as I put it, and Mr. Griffiths, 
he said, “ W hat do you mean?” “ W hy,” I said, “ he 
built on 45 and he should have built on 41.” Mr. Griffiths 
looked at his book and said, “ Coady & Cheesman own 
4 1.” “ W ell,” I said, “ let’s go up to the Register’s Office 
and see.”  H e and I came up from his office, imme-
diately went to the Register’s Office and found he had 
received a deed for 41. Mr. Griffiths said to me, “ W hat 
lot did he build on?” I said, “ He has built on 45.” 
“ W ell,” he says, “ it is not our fault, but,” he says, “ it 
is a shame; we will see if we can’t get this thing 
straightened out.”

Ques. W hat did you do, Mr. Cinkowski, about 
straightening it out as best you could?

Ans. Mr. Griffiths suggested to me that I go down 
there and see the Szwaks first. I immediately went down 
to see the Szwaks, went down there that evening and met 
Mr. and Mrs. Szwak and explained the situation to them, 
told them evidently there was a mistake made and tried 
to reason with them, told them that the lot had cost 
them $200, and if they got $500 or $600 out of the thing 
that they would be amply paid. They then told me 
that Poniatowski had annoyed them considerably, and 
that they had told him that they had owned the lot and 
pointed out their lot on the Home Builders’ plan to him, 
showed him their deed, and that in spite of that he told 
them he was going to get that lot whether they sold it 
to him or not, and at first they were inclined to talk to 
me. A fter a while they says, “ No, Mr. Reader repre-
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s e nt s u s a n d y o u g o a n d s e e M r. R e a d e r. ” A t t h at ti m e 

I h a d al r e a d y r e c ei v e d a l ett e r f r o m M r. R e a d e r. I t ol d 

t h e m t h at M r. R e a d e r r e p r e s e nt e d t h e ot h e r si d e.

Q u e s. P a r d o n m e j u s t a mi n u t e; u p u ntil t h at ti m e 
w h e n t h e S z w a k s t ol d y o u, di d y o u k n o w t h at M r. P o ni a - 

t o w s ki h a d e v e r h a d a n y d e ali n g s wit h t h e S z w a k s i n r e -
g a r d t o t h e l ot

A n s. I di d n ot.

Q u e s. Di d h e e v e r t ell y o u at a n y ti m e d u ri n g t h e n e-

g o ti a ti o n s o r at t h e c o n cl u si o n o f t h e n e g o ti ati o n s t h at 

h e h a d t al k e d wit h t h e S z w a k s a n d h a d s o m e i nf o r m a - 1 0  
ti o n a b o ut t h ei r o w ni n g t h e l o t ?

A n s. N o, si r; h e di d n ot.

Q u e s. Y o u s a y y o u h a d h a d a l ett e r f r o m M r. R e a d e r 
at t h at ti m e ?

A n s. Y e s.

Q u e s. S a yi n g t h at h e r e p r e s e nt e d w h o m ?

A n s. T h a t h e r e p r e s e nt e d M r. P o ni at o w s ki.

Q u e s. A n d y o u t ol d t h e S z w a k s t h at, di d y o u ?
A n s. I di d.

Q u e s. N o w, w h a t f u rt h e r di d y o u d o i n o r d e r t o ^ 0  
st r ai g h t e n o ut t h e m att e r a s b e st y o u c o ul d ?

A n s. I t h e n w e nt t o s e e M r. R e a d e r a n d h e t ol d m e 

t h at h e r e p r e s e nt e d t h e S z w a k s. W ell, t h e n, I a s k e d hi m 

t o m a k e s o m e p r o p o siti o n, a n d M r. R e a d e r t ol d m e t h at 

S z w a k s w a nt e d a t h o u s a n d d oll a r s. I t ol d hi m w e di d n’t 

t hi n k w e w e r e l e g all y r e s p o n si bl e a n d t h e p r o p e rt y w a s 

n ot w o rt h t h at m u c h a n d di d n’t t hi n k w e c o ul d p a y t h at 

m u c h. T h e n I s a w — I t hi n k I w e nt d o w n t o s e e t h e 

S z w a k s a g ai n. T h e y s ai d n o, t h e b e st t hi n g I c o ul d d o 

w a s t o t al k t o R e a d e r. I di d n’t s e e M r. R e a d e r u ntil ■

I m et hi m i n t h e W e s t J e r s e y — h e c a m e i n t h e pl a c e, t h e 

Titl e C o m p a n y, a n d I w a s i n t h e r e; I st o p p e d hi m a n d 

a s k e d hi m i f w e c o ul d n ot s ettl e t h e t hi n g u p, a n d M r. 

R e a d e r s ai d t h e S z w a k s w a nt e d a t h o u s a n d d oll a r s. I 

t ol d hi m t h at t h at w a s t o o m u c h, t h at w e c o ul d n’t p a y 

t h at, e v e n t u all y t h e c o u rt s w o ul d c o m p el t h e m, t o s ell t h at 

i i
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10

20

30

lot if the courts found out a mistake was made, and that 
if they would settle for $6oo or $650, Mr. Reader would 
amply be paid for his service and they would be satisfied, 
because at that time, I thought the Szwaks, if they got 
$500, would have been satisfied; they didn’t seem to me 
as though they were so anxious about the money as they 
were mad at Mr. Poniatowski, or angry at Mr. Ponia- 
towski.

Ques. W ere you able to settle the matter on that 
basis with Mr. Reader?

Ans. No, I was not.
Ques. And was the matter ever adjusted with Mr. 

Reader or with the Szwaks
Ans. Not to my knowledge.
Ques. Now, Mr. Cinkowski, have you also been build-

ing down in that section where this building was put up 
on the wrong lot ?

Ans. Yes, sir.
Ques. To what extent have you built down there?
Ans. Oh, about eight or nine properties down there.
Ques. Have you also put through settlements for 

Polish people who have had similar houses built?
Ans. V ery many.
Ques. Over how many years?
Ans. Eleven years.
Ques. Now, after you found that the house had been 

erected on this lot which was not his, did you examine 
the house?

Ans. I did.
Ques. W hat was that house worth or what would it 

cost to build?
Ans. A t that time a house like that could be built for 

$1,200 at the most, be built for less, taking the party 
wall, and of course, there were some second-handed ma-
terials in the house. It should be built for less than that 
at that time; materials were not as high as they are to-
day, nor labor was not as high.
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Ques. W as there any difference, Mr. Cinkowski, in 
the value of the two lots on the right or left hand side of 
1171 Pear Street?

Ans. O f the lots?
Ques. The lots themselves.
Ans. Not the market value.
Ques. That is what I meant, the market value.
Ans. No, they were identically the same.
Ques. The only pecuilar value would be that one had 

this party w all? jn
Ans. Yes.
Ques. Making a peculiar value to him?
Ans. Yes.
Ques. Otherwise the lots were practically the same 

value
Ans. Exactly.

Cross examination.

By Mr. W escott: 20

Ques. It would cost less to build a house where there 
is a party wall than it does where there isn’t a party 
wall, doesn’t it?

Ans. Yes.
Ques. You knew that?
Ans. When— when did I know that ?
Ques. Well, how long have you known that fact?
Ans. Since I have been in the Real Estate & Insurance 

business. 30
Qnes. How long have yon been in the Real Estate & 

Insurance business ?
Ans. About eleven years.
Ques. You have known that fact for eleven years?
Ans. Yes, sir.
Ques. And you knew Poniatowski how long?
Ans. I guess I have known Poniatowski for eight or 

nine years.
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Oues. One of these lots was desirable over the other 
- in the point of expense from the fact that one of them 

involved a party wall and the other didn t ?
Ans. Yes, sir.
Ques. H ow  long had you known this property there 

that Poniatowski built his house on in which he lived? 
Ans. H ow  long had I known it?
Ques. Yes.
Ans. I knew-the lot from the time that Mr. Poniatow-

ski sold his property at 1234 Pear street.
10 Ques. A nd how long did you know the house in which 

he lived, he and his w ife  and child ?
Ans. No. 1 1 7 1 ?
Ques. I don’t  know what the number is, the house in 

which he lived— you knew where he lived ?
Ans. I knew the house from the time Mr. Griffiths and 

I went there in regard to that mortgage.
Ques. Y o u  never saw it before?
Ans. N ot that house. Oh, I might have seen it, but 

I never paid any attention to it any more than I did to 
20 any other house that was built in this location.

Ques. Y o u  knew that Poniatowski lived there, didn’t

you?
¡Ans. I knew that Poniatowski owned that lot, be-

cause—
Ques. Didn’t you know he lived in that house?
Ans. Yes, I did, after Mr. Griffiths and I were there, 

because he told me he was going to move.
Qties. And not before ?
Ans. No, I did not.

30 Ques. Y o u  did not know that he owned it before?
Ans. I did know that he owned the lot and was build-

ing on the lot, because, as I told you before—
Ques. H ow  long had he built the house there before you 

and Mr. Griffiths made your visit there about the mort- 
gage?

Ans, I don’t k n ow ; I can’t tell you that.
Ques. Now, give us a good idea—give us a good square 

judgment.
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Ans. I couldn’t say whether it was a day or whether it 
was a year, I don’t know.

Ques. O r ten years?
Ans. I know it wasn’t ten years, because I say I drew 

the deed for the lot.
Ques. W ell, you drew the deed, didn’t you?
Ans. Yes, for the lot where he built his house, I did.
Ques. W ell, you knew it then, didn’t you?
Ans. I knew that he owned a lot on Pear street on the 

north side, and he owned the Sobato lot— I knew that.
Ques. That is all you did know, although you drew 

the deed?
Ans. That is all I knew; I didn’t know when he com-

menced, when he w as building, until—
Ques. A fter you drew the deed you lost all interest in 

the situation entirely, never knew a thing about it after-
ward?

Ans. I don’t believe that I even gave it a thought un-
til Mr. Poniatowski mentioned it himself at my office.

Ques. Then why did you give it a thought?
Ans. Because Mr. Poniatowski asked me. 20
Ques. H e asked you to give it a thought?
Ans. H e asked me to find the lot adjoining his prop-

erty or find the owner o f the lot adjoining his property.
Ques. O f  course, you were surprised when Mr. Ponia-

towski came to you? W ell, let me withdraw that ques-
tion. From  the time that you negotiated, the purchase 
of this lot— what was the number of it, the wrong lot, 
the number o f it ?

Ans. I did not know at the time, but I found out after-
ward that it was forty-five. 30

Ques. Y ou  talked about a number— what number did 
you give here on the witness stand? W ell, if  you don’t 
know the number— I thought you did, from what you 
said; you were speaking o f No. 41 and No. 45 here sev-
eral times.

Ans. That was very firmly impressed on m y mind after 
the mistake was discovered.
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Ques. Well, it is firmly impressed on your mind now ?
Ans. Yes, it is.
Ques. When you drew the deed for Poniatowski’s 

house in which he lived with his fmily, did you know the 
number of the lot?

Ans. I paid no attention to it.
Ques. Did you know No. 4 1  or 4 5  at that time?
Ans. I believe I must have known at the time, because 

I took the Sobato deed and drew the Poniatowski deed 
from that deed, and I believe that they recite the number. 

10 Ques. Now, when did you first learn the difference be-
tween 4 1  and 4 5 ?

Ans. After Mr. Poniatowski told me he had built on 
the wrong lot.

Ques. And before that you never knew anything about 
it?

Ans. I didn’t know the difference between the numbers; 
I did not know whether 4 1  was on the east and 4 5  on the 
west or vice versa.

Ques. Precisely; when Poniatowski came to you and 
2 0  told you he had built on the wrong lot, notwithstanding 

his mastery of Knglish and all that, that you say he had, 
you were a little surprised, weren’t you?

Ans. I was.
Ques. And you immediately undertook to look into the 

thing ?
Ans. I got hold of the Home Builders’—
Ques. No; but you immediately undertook to look into 

it, didn’t you?
Ans. Not the first time he came to me.

30 Ques. Well, he told you twice, did he?
Ans. A week afterward.
Ques. Before you would look into it? Now, if you 

did not look into it the first time he told you, what made 
you look into it the second time he told you ?

Ans. I thought probably a mistake had been made.
Ques. What?
Ans, I thought probably a mistake had been made.
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Ques. A nd you said it wasn’t his fault?
Ans. W hose fault?
Ques. Poniatowski’s.
Ans. W hen did I say that?
Ques. W ell, didn’t you say so?
Ans. A t  first I thought it wasn’t his fau lt; I changed 

my mind afterward.
Ques. Oh, when he thought it was your fault you 

changed your mind and thought it was his fault, is that 
correct ?

Ans. I decided it was his fault after the investigation. 10
Ques. Oh, then you did not know it was his fault until 

after you investigated it?
Ans. Yes, sir.
Ques. Now, when you found out it was his fault, did 

you stop your efforts to settle with the Szw aks?
Ans. I don’t think I would have proceeded if Mr. G rif-

fiths hadn’t suggested it, because in the corridor, the 
moment we came out o f the Register’s office, I told Mr. 
Griffiths that we were not legally responsible and we 
should not pay anything in the matter.

Ques. Now, when did you make up your mind you were 
not legally responsible?

Ans. Immediately upon the examination of the Regis-
ter of Deeds’ records.

Ques. A nd before that you did not know whether you 
were legally responsible or not— is that correct?

Ans. I didn’t go  into that m atter; I didn’t give it a 
thought.

Ques. And w hy did you examine the records ?
Ans. Because I done considerable business among the ' ^ 

Polish people, and I knew a thing like that would spread 
and it would hurt my reputation among them, even though 
it was someone else’s fault.

Ques. That is the reason you examined the records ?
Ans. Yes.
Ques. A fte r  you examined the records you reached the 

conclusion you were not legally responsible, you and 
Griffiths?
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Ans. W e both came to that conclusion.
Ques. A fter you examined the records ?
Ans. Yes.
Ques. And not before you examined the records ?
Ans. W ell, it happened so quickly that we didn’t have 

much time to think, because after I went to his office we 
came right up to the Register’s Office and he then said 
it was his fault.

Ques. A s I understand it, you went to the Szwaks 
and tried to settle ?

10 Ans. I did.
Ques. And you offered them how much ?
Ans. W ell, I didn’t make no offer that you might say 

wasn’t subject to change, but my purpose was—
Ques. W ell, how much did you name?
Ans. I said $500, $550; I thought maybe they would 

say, “ Give us $600.”
Ques. Then if they had said $600 you would have set-

tled, wouldn’t you?
Ans. I would have consulted Mr. Griffiths.and if he

^0 Would have been willing to make a settlement on that 
basis, I think we would have settled.

Ques. Notwithstanding you were not responsible?
Ans. W ell, there was a reason for that.
Ques. A  charitable reason, wasn’t it?
Ans. In a way, and in another w ay it was not a chari-

table reason.
Ques. Now, who was going to pay the money if they 

had accepted $55°?
o/N Ans. Mr. Griffiths and I was going to take the Cody 

& Cheesman lot.
Ques. No, but which was going to pay the money ?
Ans. Mr. Griffiths and I, and we were going to take 

the Cody & Cheesman lot and build on it and sell the 
property, and nobody would have lost anything.

Ques. Then Mr. Cinkowski wasn’t to pay it— Mr. 
Poniatowski, I mean— wasn’t tP have paid it?

Ans. W ell, we didn’t expect him to pay it at that time.
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Ques. Y ou  say now that he can read English, do you?
Ans. I know he can.
Ques. And you know it, as I understand it, for two 

reasons; first, it grew  out o f some patent device that he 
got up?

Ans. Yes.
Ques. A nd the second grew  out o f the fact that he 

had the deed—
Ans. I have often seen him write and read beside 

that. I have seen him sit on his porch and read the 
Post Telegram  at nights. 10

Ques. A ll right; have you got any writings that he 
wrote

Ans. In his own handwriting?
Ques. Yes.
Ans. I haven’t, but I have seen a half dozen receipts 

you produced here on last Wednesday.
Ques. Y o u  know he can write his own name, don’t 

you?
Ans. Yes, sir.
Ques. W hat was this patent device that he—  ^0
Ans. I know of tw o different patents that he had.
Ques. W hat was the one you are speaking of ?
Ans. One was for a cheese cutter and the other one 

was for a mine cage.
Ques. A nd you went with him where?
Ans. T o  the Public Library.
Ques. Now, why did you go  there?
Ans. T o  show him where to find the Patent Record, 

the Patent Office Record.
Ques. W ell, did you show him ?
Ans. I showed him, yes, sir.
Ques. And where is this library?
Ans. On Broadway.
Ques. Then after you showed him what did you do?
Ans. I would examine one volume and he would ex-

amine the other for that particular device.
1 2
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Q u e s. W h e r e di d h e g et t h e v ol u m e h e e x a mi n e d ?

A n s. F r o m t h e s h elf.

Q u e s. Y e s.
A n s. W h e n I w o ul d g e t t h e m I w o ul d t a k e o n e, h e 

w o ul d t a k e t h e n e x t o n e a n d I w o ul d t a k e t h e n e x t o n e, 

a n d s o o n.
Q u e s. N o w, w h a t w a s i n t h at v ol u m e ?

A n s. R e c o r d s o f diff e r e nt p at e nt s t h at w e r e g r a nt e d 

f o r diff e r e nt d e vi c e s.

Q u e s. A n y pi ct u r e s i n t h e m ?

A n s. Y e s, d r a wi n g s o f t h e p at e nt.

Q u e s. D r a wi n g s o f t h e p at e nt s ?

A n s. Y e s.
Q u e s. A n d h e c o ul d d o t h at, c o ul d n’t h e ?

A n s. W h a t, d r a wi n g s ?

Q u e s. Y e s.
A n s. I h a v e s e e n s o m e d r a wi n g s t h at h e m a d e, a n d 

t h e y w e r e v e r y g o o d o n e s.
Q u e s. Y e s, a g o o d m e c h a ni c; h e c a n t ell a d r a wi n g 

w h e n h e s e e s o n e ?
^ 0   A n s. H e c a n t ell a d r a wi n g w h e n h e s e e s o n e, a n d h e 

c a n m a k e a d r a wi n g.
Q u e s. Di d y o u s e e w h at d r a wi n g s h e w a s e x a mi ni n g 

i n t hi s v ol u m e ?

A n s. A t t h at ti m e ?

Q u e s. Y e s.
A n s. I t w a s d r a wi n g s f o r t h e c h e e s e c u tti n g d e vi c e s.

Q u e s. W a s h e e x a mi ni n g t h e d r a wi n g s o r r e a di n g t h e 

p ri nt ?
^   A n s. H e w a s r e a di n g t h e p ri nt.

■ ■ -  Q u e s. R e a di n g t h e p ri nt a n d n ot e x a mi ni n g t h e d r a w -

i n g s — t h at i s, f r o m y o u r o b s e r v ati o n o f t h e sit u ati o n ?

A n s. I w o ul d n’t s a y t h at h e w a s n’t e x a mi ni n g t h e 

d r a wi n g s, b e c a u s e y o u c o ul d n’t h el p e x a mi n e t h e d r a w -

i n g s, b e c a u s e t h e d r a wi n g s a n d s p e cifi c ati o n s s o m eti m e s 

w o ul d a p p e a r o n t h e s a m e p a g e o r o n t h e o p p o sit e p a g e 

o r o n t h e n e x t p a g e.
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Ques. Exactly, but you noticed he read the specifica-
tions carefully, didn’t you?

Ans. Well, he would look over them.
Ques. He looked over them— did he read them?
Ans. He wouldn’t read them aloud, certainly not. It 

would take him some time to examine it.
Ques. Fine print, was it?
Ans. Yes. /
Ques. And you saw him read the fine print ?
Ans. Yes.
Ques. Now, how do you know he did that? 10
Ans. Well, I can’t help but think that when he would 

sit there:—
Ques. Well, you may think it; how do you know it?
Ans. Well, he would first look up the index and find 

out the page. M y God, from that I could easily tell he 
knew how to read.

Ques. H e first looked up the index, did he ?
Ans. Yes.
Ques. Did you look up any index ?
Ans. I certainly did. 20
Ques. Did you show him the index he looked up ?
Ans. I showed him how to start, yes.
Ques. And after you showed him how to start he look-

ed up the index?
Ans. Yes.
Ques. W as the index in numbers?
Ans. Gave you the volume and page.
Ques. Well, what, Roman numerals?
Ans. I will not answer that at this time, ju d g e ; I don’t 

know. S 30
Ques. Well, were they figures?
Ans. I can’t say whether they were figures or Roman 

numerals or whether they were just written out in regu-
lar English; I can’t remember.

Ques. I guess they were in English, weren’t they, writ-
ten out, “ Volume Twenty-five,” weren’t they?

Ans. No, numbered.
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Ques. Numbered?
Ans. Numbered; the index would give you the name 

and number of the patent; the device, and the year it was 
patented.

Ques. H ow  many volumes did you examine?
Ans. W e went through them all.
Ques. How many?
Ans. W ell, I don’t know ; I suppose there was seventy 

or eighty.
Ques. H ow  long— when did you go  there?

10 Ans. W ent there one evening.
Ques. W hat time in the evening.
Ans. V ery early, some time after six  o’clock.
Ques. And how long did you stay?
Ans. U ntil they closed up.
Ques. W hen do they close up?
Ans. I don’t remember the hour.
Ques. W ell, about?
Ans. I guess eight or nine o’clock, anyhow.
Ques. Then between six and nine o’clock you went 

20 through the seventy volumes, you and he together ?
Ans. Yes.
Ques. W hat was your object in going through so many 

volumes— to find out whether he could read?
Ans. N o ; to ascertain whether or not there was a de-

vice like his or similar to his on the market or a patent 
had been granted for it.

Ques. H ow  many pages in one of these volumes ?
Ans. Some of them may have five or six hundred; some 

o f them maybe run into two thousand pages; it depends 
30 on the volume. Now, I think it is two books in one 

volume.
Ques, T w o  thousand pages to the volume?
Ans. The older the record, the smaller the volume.
Ques. W ell, about how many pages in the smallest 

volume ?
Ans. I couldn’t  tell; they m ay run from five, six, to 

seven hundred.
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Ques. And the larger volume had several thousand 
pages ?

Ans. Yes.
Ques. A nd in that time you and he together examined 

them all?
Ans. I wouldn’t say that we examined them all; we 

examined sufficient to—
Ques. Did he read the whole seventy volumes in that 

time?
Ans. He could read some if he did.
Ques. W ell, is he a very fast reader? 10
Ans. W ell, he could examine them almost as fast as I 

could.
Ques. That means he is a very fast reader?
Ans. I don’t consider m yself a very fast reader.
Ques. W ell, he could beat you hollow reading?
Ans. He could beat me reading ?
Ques. Yes.
Ans. I don’t think so.

The Court: Judge, haven’t you exhausted this end of 20 
the examination?

Mr. W escott: Oh, I guess so.

Ques. W hen you gave him the deed did he read it in 
your presence?

Ans. H e examined i t ; I don’t believe that he read the 
whole deed through, but we were sitting at the table, Mr. 
Griffiths took the deed and handed it to  him and he open-
ed the deed up, looked it over and folded it up and put 30 
it among the rest of his papers,

Ques. And from  that you say he read it ?
Ans. H e examined it.
Ques. W hat do you mean by examined it ?
Ans. W ell, he read it; when you say “ read,”  I under-

stand to read the whole deed from  the beginning to the 
end. I don’t know whether he read the whole deed or
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not; I know that he looked at it, examined it for a con-
siderable time.

B y Mr. W oodruff:

Ques. Mr. Cinkowski, was it necessary td  examine 
every page of these volumes?

Ans. No.
Ques. W hat was the extent of the examination of an 

individual volume?
10 Ans. The index gives you the page and volume; all 

you do is to pick up the volume, refer to  the page, the 
drawings and specifications are there, and, o f course, 
sometimes the draw ing w ill show the device completely; 
other times you have got to read the specifications in 
order to ascertain that.

Ques. Did you find cheese cutters in every volume?
Ans. Yes, sir.
Ques. W ere they very numerous?
Ans. W ould we find cheese cutters in every volume? I

20 won’t say th a t; I don’t k n ow ; sometimes there might be 
a year would go  by that nobody had got a patent,on a 
cheese cutting device.

B y  Mr. W escott:

Ques. Just one w ord; you said, if  I understood you, 
that Mr. Poniatowski should have built on No. 41 and 
instead he built on No. 45; you said that in your chief 
examination ?

30 Ans. I think I was a little confused about that, I went 
to Mr. Griffiths and said he had built on the wrong lot, 
and he said, “ H ow  is that?”

Ques. Didn’t you say to the jury—
Ans. I did say that, but I say, I might have been con-

fused in stating those numbers o f the property.
Ques. Didn’t you say he should have built on 41 ?
Ans. Y es ; because he had a deed for the lot 41.
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Ques. And instead of that he built on 45 ? 
Ans. Yes, sir.
Ques. Is that correct?
Ans. Yes.

L u d w ig  Gr a b o w s k i , sworn.

B y Mr. W oodruff :

Ques. W hat is your business? 10
Ans. Contractor and builder.
Ques. H ow  long have you been in that business in this 

city ?
Ans. F or myself about four or five years.
Ques. Speak so these j urymen can all hear you.
Ans. About five or six years.
Ques. Y ou  are Polish, are you?
Ans. Yes.
Ques. Do you speak Polish?
Ans. Yes. 20

< Ques. Did you know Mr. Poniatowski when he built 
his house at 1171 Pear street?

Ans. W ell, yes, I know that is Mr. Poniatowski.

The C o u rt: Did you know him, the question is, when 
he built the house?

The W itness: Yes.

Ques. D id  you do some work on 1171 Pear street? ^  
Ans. Yes.
Ques. W hat work did you do1 there?
Ans. I lay bricks for him.
Ques. A nd when was that house finished, do you 

know ?
Ans. W hich one, the house he lives ?
Ques. Yes, when was that finished?
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Ans. His own house, you mean ? W hat house do you 
mean, his own house?

Ques. The house in which he lives, his own house.
Ans. I think it was about five years, something like 

that.
Ques. I will get at it in another way. H ow  soon after 

he finished the house in which he afterward lived did he 
begin to build next door to it?

Ans. Oh, about a year.

10 The C o u rt: I understood that this was 41 and 45; 
that would make this intervening house 43.

Mr. R ichards: That was the lot number, but he was 
speaking of the house number.

The Court: That was the lot number on the plan?

Mr. W oodruff: Y e s; the house was numbered differ-
ently.

2Q Ques. Now, a year afterw ard he began to do some 
work on the lot next to him, did he ?

Ans. Yes.
Ques. Did you do some work for him ?
Ans. Laid bricks for him.
Ques. W hen did he first tell you he wanted to build a 

house on that side?
Ans. W ell, it would be about A pril or March, and I 

met Mr. Poniatowski on his porch— I bring him a new 
spade for some Polish—

^ (Objected to.)

Ques. Now, Mr. Poniatowski told you, did he, that he 
wanted to build a house next to him?

Ans. W ell, no, I told Mr. Poniatowski, I say, ‘W h y  
don’t you buy this house next to you, to give me a job;

- I will lay the bricks for you?” I told him that, because 
the brick for the party wall fall down.
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The Court: Just stop when you have answered the
question; don’t go  any further unless you are asked.

Ques. D id he ask you to do anything for him after 
that?

Ans. Poniatowski, he said, “ Find out who is the owner 
of this lot.”

B y the Court:

Ques. W ho said that? 10
Ans. Mr. Poniatowski.
Ques. Said for you to find out?
Ans. Yes.

By Mr. W oo d ru ff:

Ques. D id you try to find out?
Ans. I told him I will.
Ques. A nd who did you find owned it ?
Ans. I go to Mr. Griffiths’ office, about the next day I 20 

go to Mr. Griffiths’ office and I ask Mr. Griffiths, I said, 
“ What is the lots between them property, Mr. Poniatow-
ski—

Mr. Wescott: I object to this.

Ques. Well, did you find out who owned that lot ?
Ans. Yes, that is, Mr. Griffiths—
Ques. Who is it whq owned it?
Ans. The Szwaks. 3Q
Ques. Now, did you go to the Szwaks?
Ans. I said to Mr. Griffiths, “ Give me address where 

that woman live.”

The Court: Just a minute; did you go to the Szwaks? 

The Witness: Yes.
!3
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Ques, Did you talk to the Szwaks about it?
Ans. Yes; I talked to him.
Ques. Now, you talked to him, you say, yourself? 
Ans. Yes.
Ques. Did you try to buy the lot?
Ans. Then I tried to buy the lot for Mr. Poniatowski. 
Ques. Did the Szwaks sell it?
Ans. Szwak said, “ I don’t know if I sell it or not.” 
Ques. Did you tell that to Mr. Poniatowski?

•JO Ans. I go to Mr. Poniatowski; I give him' address 
where that owner lives, and told Mr. Poniatowski to go 
to that owner.

Ques, Did you tell Mr. Poniatowski when you gave 
him the address,that you had been there?

Ans. Yes, I told him.
Ques. He went there, did he?
Ans. Yes.
Ques. Did he talk with him?
Ans. The next day I go to Mr. Poniatowski and ask 

20 him, “What have you done for that owner?”
Ques, Did he tell you?
Ans. He says, “ He wants too high a price.”
Ques. He wanted too high a price?
Ans. Yes.

30

Ques. Afterward did you start to do some work there 
for Mr. Poniatowski on that lot?

Ans. Afterward, that is about a week, maybe two—I 
can’t say for sure, Mr. Poniatowski with me again says, 
“ Mr. Grabowski, that lot belongs not to Szwak, but to 
somebody else.”

Ques. Well, did you start to build on that lot?
Ans. Mr. Poniatowski started to build but I don’t re-

member which month.
Ques. But you w£re working for him, were you, when 

he started to build ?
Ans. Yes, I laid brick.
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Ques. Now, did you have any conversation with him 
while you were laying the bricks of the foundation with 
regard to who owned the lot?

Ans. No.
Ques. You did not talk to> him about that?
Ans. No.
Ques. Did you talk to him about it again while you 

were building—while you were working there ?
Ans. No.
Ques. Didn’t talk to Mr. Poniatowski again?
Ans. No.
Ques. When did you talk to him again about it?
Ans. After the house is done.
Ques. After the house is done?
Ans. Yes.
Ques. How much work did you do in the house your-

self?
Ans. I do just brick work, the stone work.
Ques. Both the brick and stone work?
Ans. Stone and brick.
Ques. Now, while you were doing that work did you 

see the Szwaks any more or ask about whether they own-
ed the lot or not?

Ans. No, just only the one time.
Ques. While you were working there, you did not talk 

to Mr. Poniatowski about it?
Ans. No.
Ques. Now, after the house was completed, finished, 

did you go< to the Szwaks or tell Mr. Poniatowski to go 
to the Szwaks?

Ans. No, Mr. Poniatowski met me on the street and 
said, “ I have built the house on the wrong lots.”

Ques. What else did he say?
Ans. I say, “ Mr. Poniatowski, keep you quiet; you go 

to Mr. Szwak and buy the lots and don’t say nothing 
to nobody, because he don’t know you built the house on 
that lot.” Mr. Poniatowski says, “ I no go ; I no tell Mr.

1 0

20

30
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SzwaL I build a house on his lot, afterward I go to sue 
Cinkowski and Griffiths.”  That is what he says.

Ques. Now, after he had finished the house, did he 
talk to you about selling it?

Ans. Yes.
Ques. W hat did he say to you about that?
Ans. He says, “ Mr. Grabowski, give me some custo-

mer; I sell that house for $1,850, and I give you $50 
commission,”  is what he says, and I talk about it in the 
kitchen of that house.

10 Ques. H ave you built many houses like that?
- Ans. Oh, I built a lot of houses, yes.

Ques. W as $1,850 a fair or reasonable figure for that 
property?

Ans. W ell, that is; you don’t make much, you know, 
money, a little profit.

The C o u rt: I don’t understand what you mean.

The W itn ess: Y o u  no can make much profit, you know. 

B y the C o u rt:

Ques. W ell, is that a fair price for it, is the question? 
Ans. Yes, that is a fair price.
Ques. Does that include the house or the lot only ? 
Ans. A ll complete.

B y M r. W oodruff:

Ques. H ow  much could the house have been built for 
on that lot at that time ?

Ans. A t  that time you can build a house like that for 
about $1,400.

Ques. Y o u  could have built it for $1,400?
Ans. Yes, without the party wall.
Ques. H ow  much cheaper could you have built it 

with that party wall which was there?

20
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Ans. Oh, well, I say without the party wall, with three 
walls, $1,400; the party wall is worth about $75.

Ques. The party wall would be worth about $7 5 ?
Ans. Yes.
Ques. H ow  long had you known Mr. Poniatowski be-

fore that?
Ans. Oh, as long as I come here in this country.
Ques. A nd how long have you been in this country ?
Ans. Eleven years.
Ques. Do you know whether Mr. Poniatowski talks 

any other language than Polish? 10
Ans. Oh, he can speak Russian.
Ques. H e talks Russian?
Ans. Yes.
Ques. W hat else does he talk?
Ans. Polish.
Ques. Does he speak English?
Ans. Oh, yes, he speak very good English; he read it, 

because I know he has all the time English paper; he 
don’t read much Polish paper, because he can speak bet-
ter English and read English, like me. ^0

Ques. Y o u  have seen him read the English paper, 
have you?

Ans. Oh, yes.
Ques. H ave you seen him read any other English docu-

ments or papers ?
Ans. I see him with a newspaper, you know ; I don’t 

know what kind of paper; it is newspapers he reads in 
English.

Ques. H ave you ever had any dealings with him gQ 
where he wrote out receipts?

Ans. No, he just pays me and I give him a receipt 
myself.

Ques. In your own handwriting?
Ans. Yes.
Ques. Did you ever see him write receipts himself?
Ans. No.
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Ques. Did you ever see him look at any receipts, read 
them?

Ans. Oh, yes, I give him my receipt and he read 
them.

Ques. Did you ever see him read any other deeds or 
contracts or papers of that kind?

Ans. No.
Qus. You never saw him?
Ans. No.

10 Cross examination.

By Mr. W escott:

Ques. He can read English a little?
Ans. Yes, I think he can read English very good. 
Ques, And when he writes a receipt, when you saw 

him write a receipt, did he ask you how to write it?
Ans. I don’t know what you mean.
Ques. Did you ever help him write receipts?

20 Ans. No, I wrote the receipt myself for him.
Ques. For him?
Ans. Y e s ; he paid me money for the work and I wrote 

the receipt myself and gave him the receipt, signed it. 
Ques. You give him a receipt?
Ans. Yes.
Ques. He knows figures in English, don’t he?
A ns; Oh, yes.
Ques. He can read a little by hard work, can’t he? 

Did you ever hear him read a newspaper?
Ans. Yes.
Ques. In English ?
Ans. In English, yes.
Ques. W here?
Ans. A t that time I lay in the second house brick. 
Ques. W hat newspaper was it ?
Ans. I don’t remember what newspaper.
Ques. W hat was he reading to you ?
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Ans. Reading at that time for the weather, you know 
— sometimes it comes rain, you know, getting better 
weather; he was at that time on the porch.

Ques. Does he know the difference between clear and 
cloudy weather when he sees it written?

Ans. I don’t remember; I can’t say for sure.
Ques. Well, he is learning English all the time, isn’t 

he— an ambitious man, a man that works hard ?
Ans. Oh, yes, he has worked hard; he is a good man,

I can say that.
Ques. Like you and other people who come to this 

country, he is trying to learn our language?

By the Court:

Ques. Did you ever see him or hear him read any 
writing ?

Ans. I no see him write, you know.
Ques. Did you ever see him read any writing— not 

printed, but writing?
Ans. No, just my receipt I give him, that is all.
Ques. Well, did he read that, or don’t you know?
Ans. He look at it and says, “ That is all right.”

By Mr. W escott:

Ques. Is there anything the matter between you and 
Poniatowski— you don’t like him very much, do you?

Ans. Well, Mr. Poniatowski is good as anybody else; 
everybody is good to me. gn

Ques. You wanted to work for him on some houses he 
had built and he wouldn’t have you ?

Ans. No, Mr. Poniatowski has got the first house and 
I have my job on the second house; he gave me a job;
I know it all the time, he comes to me.

Ques. Poniatowski has built three houses, hasn’t he?
Ans. Yes, he has built—
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Ques. And he wouldn’t let you work for him and you 
got mad, didn’t you?

Ans. I no ask him for work.
Ques. You didn’t work on these three houses?
Ans. Because he no comes to me, no give me the job;

I didn’t ask him, because I have got plenty of work all 
the time.

Ques. Y ou  didn’t want to work for him?
Ans. No, he no ask me; I no go figure on the work; 

he no comes to me and asks me about a job and I no 
give him figure, that is all.

By Mr. Richards:

Ques. W as the house half done when Mr. Poniatowski 
first told you that he knew he was building on Szwak’s 
lot and he intended to sue Griffiths and Cinkowski?

(Objected to).

90
Ans. No, that is—

Mr. W escott: W ait; I object to the question.

The Court: Well, I don’t know; they are both de-
fendants.

Mr. W escott: I know; but I object to the form of the 
question.

30
The Court: I supposed that was it; I don’t see any 

other objection. They are both defendants, and I dont 
know how far that gives the right of cross-examination. 
Probably it doesn’t, Mr. Richards.

Mr. Richards: Y ou  Honor will allow me an excep-
tion?
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The Court: Yes, you can reframe your question and 
put it in without leading.

Mr. Richards : No, I haven’t any other question than 
that.

The Court: Well, I will say to you Iywill permit that 
question to be asked in a non-leading form.

10
Jo h n  H arr is , sworn.

By Mr. W oodruff:

Ques. Mr. Harris, have you known Mr. Poniatowski?
Ans. Yes.
Ques. When did you first come to know him and how ?
Ans. He was sent to me by| Mr. Ratcliffe, Clifford 

Ratcliffe. or\
Ques. A  builder?
Ans. Yes,
Ques. Do you remember when that was?
Ans. Prior to any suit that had been commenced; a 

suit was threatened, but none had been commenced.
Ques. And after the house had been built on the wrong 

lot or was building ?
Ans. A fter completion.
Ques. A fter completion?
Ans. Yes, gQ
Ques. Did you talk with Mr. Poniatowski ?
Ans. Yes.
Ques. W hat did he say to you about what had hap-

pened to your lot or with regard to the lot?
Ans. He first came in and said Mr. Ratcliffe had sent 

him to see me. I was doing some work for Mr. Ratcliffe 
and he told me'that he had built on the Wrong lot, and 

14
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that he had supposed that he was on the lot that he 
bought from the Home Builders’ people or Coady & 
Cheesman, and in the course of the hour’s conversation 
with him I asked him when he first learned that he had 
built on the wrong lot. He said someone told him soon 
after he had the foundation in or while he was putting 
on the first floor joists, and I asked him why he did not 
then investigate it. He said that he had bought it 
through Cinkowski and Griffiths and he thought if he 

^  was on the wrong lot he could sue them.
Ques. Now, did he come back and see you again, Mr. 

Harris, afterward?
Ans. I told him I would see Mr. Reader, who was 

threatening some trouble.
Ques. That you would see Mr. Reader?
Ans. Y es; see what I could do for him. I saw Mr. 

Reader; Mr. Reader said they wanted a thousand dol-
lars. He came back and I told him that. He said he 
already knew that. I said, “ I can’t do anything for you.” 

20 He wanted me to recommend him to a lawyer. I said, 
“ No, I couldn’t recommend you to any lawyer,” because 
if he had known at the time the foundations were up and 
the first floor joists were on and then went on, he went 
on at his peril.

Ques. Do you remember, Mr. Harris, whether he had 
any attorney to represent him in the matter the first time 
he came to see you?

' Ans. He told me, I think, he had been to some other 
orv attorney; then afterward I learned he had gone to Judge 

Starr.
Ques. Now, the second time he came did he tell you 

that he had had an attorney, and he already knew that 
Mr. Reader wanted a thousand dollars or his clients did?

Ans, I didn’t ask him whether he had gone to anybody 
else or not; I just told him I couldn’t do anything for 
him, he would have to get somebody else for him.
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Cross-examination.

By Mr. W escott:

Ques. Did he give you any money?
Ans. N o; I did it as a friend of Mr. Ratcliffe’s.
Ques. Mr. Harris, you are a member of the Bar, aren’t 

you?
Ans. Not at that time I wasn’t.
Ques. Oh, you were not a member of the Bar ?
Ans. No. 10
Ques. Then he didn’t come to you as a lawyer?
Ans. N o; just as a friend of Mr. Ratcliffe’s.
Ques. Well, you are a member of the Bar now?
Ans. Yes, sir.
Ques. And you have no hesitancy in disclosing this 

confidential statement by this man?
Ans. I did not consider it a confidential statement at a ll;

I talked to Mr. Ratcliffe about it, told him afterward what 
he had told me. If my recollection is correct Ratcliffe 
first spoke to me about it. «P

L a w r e n c e  B. R e a d e r , E s q ., sworn.

By Mr. W oodruff:

Ques. Mr. Reader, you are a member of the Bar?
Ans. I am. gQ
Ques. Do you know Mr. Poniatowski?
Ans. I do.
Ques. Do you know the Szwaks ?
Ans. Yes.
Ques. When did you first know about the mistake that 

had been made with regard to these lots or that there was 
some trouble there?
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Ans. W hen Mr. Poniatowski first came to see me— I 
don’t recall just when it was.

Ques. W hat was the purpose of Mr. Poniatowski’s first 
visit to you ?

The Court: Just a moment; do you think this is 
proper ?

Mr. W oodruff: W ell, I will get down to the real point 
that I have called Mr. Reader for.

10
The C o u rt: I mean, do you think it is proper to ask 

a fellow member of the Bar to disclose his private com-
munications with his clients?

M r. W oodruff: I was only leading up to something
else. I w ill ask the question I have in mind.

Ques. Now , Mr. Reader, after different negotiations 
were had, after those negotiations were had, the title fin-

20 ally rested in your wife, didn’t it?
Ans. Yes, it did.
Ques. And did you endeavor to fix up the entire matter 

with Judge W escott?
Ans. Oh, yes.
Ques. A nd what did you do in order to adjust the en-

tire matter?
Ans. A t the suggestion o f Ralph W escott, Mr. Miller 

and I—

30 The Court: W asn’t all this the making o f an adjust-
ment?

The W itness: Yes.

Mr. W oo d ru ff: Judge W escott, if  your H onor please, 
stated in court here the other day that if a tender o f the 
deed of this lot was made that this case would immediate-
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ly be discontinued, that he would have no purpose in 
suing these defendants here if a tender o f the deed was 
made.

Ques. W hat did you do, Mr. Reader?

The Court: That is simply a question of practical
moment at the time and now, of.course. I do not like 
this thing o f bringing members of the Bar in to disclose 
their private relations when' it is plainly an effort o f the 
members of the Bar to adjust differences. 10

Mr. W oodruff: It would seem to me that it would be 
very proper for the matter to go to the jury.

The C o u rt: I f  he will say now he holds this deed for 
the plaintiff-—

Mr. W oodruff : Yes, he will present the deed to Judge 
Wescott and will now offer it.

The Court : W ell, you offer it to him; that is the milk 
in the cocoanut.

20

Ques. Y o u  have the deed, Mr. Reader, in your posses-
sion ?

Ans. I have the deed, yes. That w as the second time 
the deed was ever offered. I offered it first to Mr. H ar-
vey Car at his suggestion.

Ques. Is this the deed of the lot on which Mr. Ponia-
towski built ? 30

Ans. Yes, it is.
Ques. W hen was it signed, the day it has written in 

here, on the 5 th o f June, Î914?

The Court : Is the property clear ?

The W itness: N o; there is a m ortgage there o f $1,- 
000 which was placed by Szwak.
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The Court: H ow does that help the plaintiff?

Mr. W oodruff: Did your Honor ask me a question?

The Court: Y es; I supposed it was a tender of the
deed in mitigation of damages ?

Mr. W oodruff: Yes.

The Court: W ith a mortgage against the property
o f $1,000?

Mr. W oodruff: That is true, on which the considera-
tion went to the Szwaks for their lot.

Mr. W escott: $1,000 for their lot?

The Court: I suppose it is admissible under the.new 
statute on the question of damages, if the damages are 
ascertainable at the date of trial.

Ques. Now, Mr. Reader, you say you did tender this

20 deed?
Ans, Yes.
Ques. And you now tender it to them if they will ac-

cept it, do you?
Ans. Yes, > that is, in consideration, of course that 

the Chancery proceedings be dismissed.

Mr. W oodruff: I ask that that be marked Exhibit D i.

Ques. Has the Chancery suit been discontinued up to 
„ n this time, Mr. Reader?

Ans. No.

Cross-examination.

By Mr. W escott:

Ques. Now, Mr. Reader, you say you came to see me 
about this deed?
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Ans. Yes.
Ques. W here?
Ans. A t your office.
Ques. When?
Ans. Mr. Griffiths, Mr. Cinkowski, Mr. Miller and 

myself met you at your office.
Ques. And you say you offered this deed?
Ans. W e told you that we were willing—
Ques. No, wait; you say you offered that deed there, 

did you ?
Ans. W e had the deed with us; yes, sir. ***
Ques. And showed it to me, did you?
Ans. Yes, sir.
Ques. H ow much mortgage is there on this property? 
Ans. $1,000.
Ques. W ho holds it?
Ans. A  man by the name of Williams.
Ques. Where does he live?
Ans. Bareford G. W illiam s; he lives in Philadelphia. 
Ques. When did he get the mortgage?
Ans. A fter the Sheriff put the Szwaks in possession.
Ques. W ho was W illiams’ adviser?
Ans. You mean as to whether or not the mortgage 

was—
Ques. W ho was Williams’ adviser?
Ans. I don’t know.
Ques. Did you have anything to do with W illiams?
Ans. N o; Mr. Woodruff, I believe, was Mr. W illiams’ 

attorney.
Ques. Did you know that Williams was going to take gQ 

the mortgage?
Ans. I knew that application had been made to him; 

yes.
Ques. Through whom?
Ans. Through Mr. Woodruff.
Ques. The gentleman here trying the case?
Ans. Yes.
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Ques. W hen did W illiam s get this mortgage, do you 
know?

Ans. Prior to the execution o f that deed.
Ques. H ow  long prior to the execution of this deed? 

This deed seems to have been executed—
A ns. That deed was executed after the Sheriff had 

put the Szwaks in possession of the property.
Ques. W ho was the Szwaks attorney?
Ans. I was. v
Ques. This seems to have been acknowledged the 5th 

10 day o f June, 1914. H ow  long before that was it that 
W illiam s got this m ortgage?

Ans. W ell, I would have to look up the records to see 
when the deed was executed.

Ques. Now, it was fourteen months before you and 
your w ife executed this deed, wasn’t it, that Williams 
got that m ortgage?

Ans. Oh, yes; and further; after—
Ques. Now, it was fourteen months before, wasn’t it?

9 Ans. Y e s; well, I wouldn’t say “ yes,”  because I don’t 
^ know; I haven’t got the dates, probably you have there, 

but the m ortgage—
Ques. W ell, it was about fourteen months before, 

wasn’t it, that W illiam s got the m ortgage?
Ans. W ell, whatever the records’ will show; it was 

sometime prior.
Ques. W ell, was it about fourteen months ?
Ans. It was sometime prior to the execution o f that. 

I wouldn’t say positively without seeing the records. 
q q  Ques. W ell, was it about fourteen months prior to 

that?
Ans, I wouldn’t say without seeing the records. It 

was sometime prior, but I can’t be definite on it.
Ques. Did W illiam s know that Poniatowski had built 

on the wrong lot?
Ans. J  don’t think so.
Ques. W ell, you knew it, didn’t you?
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Ans. Yes.
Ques. Did Mr. W oodruff know it?
Ans. I don’t think so.
Ques. Y o u  don’t think W oodruff knew it?
Ans. No.
Ques. Y o u  didn’t tell him? Y o u  didn’t tell either 

W oodruff or W illiam s?
Ans. Szwak placed the m ortgage; I didn’t.
Ques. No, pardon me; you didn’t tell Mr. W oodruff 

or W illiams that Poniatowski had built on the wrong 
lot? 10

Ans. I don’t recall whether I did or not.
Ques. Y o u  can’t recall, that?
Ans. I-can ’t recall that.
Ques. Now, you were the lawyer who put Poniatow- 

ski out o f that house, weren’t you?
Ans. Yes.
Ques. A nd how did your w ife happen to get a deed to 

it?
Ans. W ell, I had the deed made to her. 20
Ques. W h y?
Ans. For no1 particular reason, to put some property in 

her name, that was all.
Ques. W ell, why— why did you want to get this title 

in your w ife’s name?
Ans. So that she would have some property in her 

name.
Ques. W as that compensation for your services for 

turning Poniatowski out?
Ans. That was all I coiild get. *0
Ques. That was all you could get?
Ans. I couldn’t get any more.
Ques. Is that all you did get?
Ans. That is all I did get.
Ques. And W illiam s got a thousand dollars?
Ans. No, Szw ak got the thousand.

15
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Ques. Oh, Szwak got the thousand, eh? Well, all 
right, he got a thousand from Williams?

10

20

30

Ans. Yes.
Ques. Szwak put the thousand dollar into his pocket?
Ans. Yes.
Ques. And how much was the house worth over a 

thousand dollars ?
Ans. Well, I judge $1,400 or $1,500 the property is 

worth, about $500 equity there.
Ques. About $500 equity?
Ans. Yes.
Ques. And that your wife got ?
Ans. No, we got a deed for it subject to the mortgage.
Ques. Very well, she got the equity, didn’t she?
Ans. Yes.
Ques. And that is all you could get for these services 

that you performed?
Ans. That is all I could g e t; I couldn’t get a fee from 

Szwak at a ll; that is all he would give me.
Ques. W hat did you do for Szwak beside turning 

Poniatowski out by a suit in ejectment?
Ans. I paid the expenses of the ejectment suit.
Ques. V ery well; they were what?
Ans. I don’t recall now.
Ques. $15 or $20?
Ans. Somewhere around there.
Ques. Or less; probably something less than that ?
Ans. In that neighborhood, probably.
Ques. And therefore, by turning Poniatowski out of 

this house, which was a mere formal matter, wasn’t it—  
there couldn’t have been any defence—

Ans. W e had several conferences about it.
Ques. You knew there was no defence that could be 

offered by Poniatowski, didn’t you?
Ans. I didn’t know.
Ques. No, as a lawyer, you knew he couldn’t possibly 

hold that house against your ejectment suit, don’t you ?



L a w r e n c e  B. R e a d e r , E s q ., C r o s s -Ex . " 5

Ans. I think that is right,' yes.
Ques. Well, you knew it, didn’t you?
Ans. Yes.
Ques. And you knew therefore that you were under-

taking a merely perfunctory job in which you paid just a 
few dollars-—have you paid the costs,?

Ans. Yes, I have.
Ques. Well, you paid a few dollars costs out of your 

own pocket, and for that perfunctory service all you got 
was $500 ? 10

Ans. No, that is not the story.
Ques. Isn’t that the story?
Ans. That is not the story.
Ques. W ait a minute; haven’t you said that you 

couldn’t get anything out of Szwak?
Ans. That is all I could get for my services.
Ques. And all you could get was to take title to this 

property in your w ife’s name?
Ans. That is all.
Ques. The equity was $500, about? 20
Ans. Yes.
Ques. So that the conclusion of the whole matter was 

this by you and Szwak; Szwak got a thousand dollars 
cash and for the expenditure of a mere perfunctory 
service and a few dollars you got the balance, $500, by 
having the title put in your wife’s name, and PoniatOw- 
ski got nothing?

Ans. M y services were not only perfunctory; I had 
several conferences with Szwak and his attorney.

Ques. V ery well, you had some conferences with ^ 
Szwak and your attorneys ?

Ans. Yes.
Ques. About this thing?
Ans. Yes, before we ever started suit; tried to get 

them together.
Ques. W hy did you want to have conference with 

somebody else about a thing as simple as this?
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Ans. T o  get them together, to adjust the matter.
Ques. W ho did you see to get an adjustment?
Ans. W hy, Mr. H arding came down representing John 

Kates, and I think we. had two conferences with him, 
and Poniatowski came in several times.

Ques. Y e s; so for those interviews you got your fee 
up to $500 ?

Ans. No, I didn’t figure the fee at $500; I took a deed 
because that is all I could get.

Ques. W ell, that was a pretty good job, wasn’t it, $500 
10 for two or three interviews? H ow  much more do you 

think your services was worth?
Ans. I didn’t figure on any more.
Ques. But anyhow, it comes out that your w ife has got 

the title?
Ans. Y e s ; she has the title.
Ques. Now, you offer us this deed on condition that 

we pay the $1,000 m ortgage ?
Ans. W ell, I will give a deed for whatever interest I 

had in the property.
20 Ques. But you knew that if we accepted this deed and 

discharged this gentleman— •
Ans. I don’t ask you to discharge’—
Ques. O r discharged you, rather, in the equity suit—  

you say you furnish it on condition that we discharged 
you in the equity suit— you know that Poniatowski would 
have to pay the thousand dollars, don’t you?

Ans. I expect he would.
Ques. Principal and interest?

30
Ans. Yes.
Ques. So for this little chicanery you want to make 

the thing equitable and j ust by getting out of it yourself, 
getting your w ife  out o f it and making Poniatowski pay 
a thousand dollars, principal and interest?

Ans. I did that at the suggestion o f Mr. H arvey Carr, 
who was then attorney for Mr. Poniatowski. T hat was 
their proposition of settlement to me and I accepted it.
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Ques. Is W illiam s willing to give up this thousand dol-
lars?

Ans. I don’t know.
Ques. Y o u  haven’t seen him?
Ans. I am not acquainted with Mr. W illiam s at all.
Ques. W ell, have you conferred with Mr. W illiam s’ at-

torney about it to see if he can give up the thousand dol-
lars ?

Ans. N o; there was no reason w hy I should; I didn’t 
get the thousand.

Ques. Now , the thing amounts to this: that you want 10 
to get from under and let that thousand dollar load come 
down on Poniatowski’s head— that is the purpose of 
your present move?

Ans. I don’t see that the load o f one thousand dollars 
should come on my head.

Ques. N o; but it would come on his head— that is of 
no consequence to you, so you get out?

Ans. That is| up to him; I have nothing to do with it.
Ques. W ell, your purpose in making this move is to 

get out o f a nasty scrape, isn’t it? 20
Ans. I don’t consider it a nasty scrape as far as I am 

concerned.
Ques. W ell, you will probably find out whether it is or 

not.
Ans. W ell,"! may.

By Mr. Woodruff:

Ques, Mr. Reader, what did you mean by the expres-
sion, that that is all you could get? 30

Ans. A fter the suit was over and I suggested a fee to 
Szwak, he said he didn’t have no money, and he said 
all he wanted was a thousand dollars out of it, so I said, 
“ Well, where do I come in?”  H e says, I don’t care; I 
get my thousand dollars on it.”  I couldn’t handle him.

Ques. H e wouldn’t either give you cash or give you 
any other security?
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Ans. H e wouldn’t give me anything else; he wanted 
me to give him a thousand dollars for a deed. I said, 
“ W here would I get the thousand dollars?”

B y the Court:

1 0

20

Ques. H ow  is that?
Ans. Szwak, after the matter was over, wanted me to 

pay him a thousand dollars and take a deed for the prop-
erty.

Ques. Y o u  mean, give him a thousand dollars for the 
property ?

Ans. No.
Ques. W ell, there was already a m ortgage o f two 

thousand dollars, wasn’t there?
Ans. N o; the m ortgage was placed before; he deeded 

the property to me after he placed the mortgage. Szwak 
wanted me to pay him a thousand dollars and take a deed 
for the property, and then he got his thousand, he placed 
the m ortgage there, then gave me the deed subj ect to the 
mortgage.

• \.4 * j 1 l | - - ! » I k  s. i t ;•( 1 ; | ’ '

B y Mr. W oodruff:

Ques. Now, Mr. Reader, the interest is paid up on that 
mortgage, is it?

Ans. I think it is up to the last interest paym ent; there 
is a paving claim and two years’ taxes against it.

B y the Court:

Ques. W hat do they amount to?
Ans. W hy, the paving claim I think is fifty-some dol-

lars and the taxes, I forget just what they are, but I 
imagine they are in the neighborhood of $30 for each 
y e a r; that would be about sixty dollars. There is a hun-
dred and some dollars, I imagine, in municipal claims 
against it.
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By Mr. W escott:

Ques. That wouldn’t lighten Poniatowski’s load very 
much, would it?

Ans. No, it would add to it.

The C ourt: Mr. W oodruff, do you think that is a ten-
der in any sense? Y o u  see, it is conditional.

1 0

Mr. W ood ru ff: It is the best I could do; o f course, we 
are not in any position to make a tender.

The C o u rt: I know, but Mr. Reader ought to make it 
straight; it is no good in its present shape.

Mr. W oodruff: Y o u  mean without any condition of 
discontinuing the other suit?

The Court: Y e s; it seems to me if he does that it will ^  
detract that much from it. (T o  Judge W escott). I was 
saying to counsel that in the present form this tender is 
without avail, because it is conditional.

Mr. W escott: I won’t accept it anyhow; my under-
standing was that the m ortgage would be cancelled, o f 
course.

The Court: W ell, o f course, that is so, but it would o q  
have an effect on the damages of the plaintiff.

La w r e n c e  B. R e a d e r , recalled.

The Witness : I will tender the deed as it is without 
any reference to discontinuing the Chancery proceeding.
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The C o u rt: Is this property clear otherwise ? I sup-
pose those charges are charges against the property re-
gardless o f the owner ?

Mr. Woodruff: Oh, yes.

Mr. Reader: Yes.

The Court: Those taxes and the other item*, but who 
^  has had the benefit o f the property in the meantime ?

The W itness : I have been getting the rents and pay-
ing the interest on the mortgage. The property has been 
vacant a number of times and in each instance there was 
a lot o f repairing to be done, that we had to have done, 
so that the rent has just about taken care o f the inter-
est.

The C o u rt: Is it intended to offer this property sub- 
20 ject to the thousand dollars only?

Mr. Woodruff: Yes.

The Witness: Well, the paving claim is an improve-
ment to the property.

The Court: Yes, I know, but that would be charge-
able— if  the man who has got the benefit of it in the mean-
time does not pay it, that is , depriving the plaintiff of 

30 the use o f the property, so that is as broad as it is long. 
(T o  Mr. W escott) : W ell, Judge W escott, do you want 
any time to examine this title? I think this is a defence 
pro tanto ; I think the remaining question, if  the title is 
good, and if the defendants are tendering you a title 
clear of everything except the thousand dollars, that that 
limits the plaintiff’s damages to a thousand.
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Mr. W ood ru ff: Yes, sir; less the value of the lot which 
they did get and on which they built.

The Court: Yes, you see, under the law! it is the duty 
of a party who is injured whenever it is in his power 
to minimize the damages that come to him.

Mr. W escott: But how is he going to minimize these 
damages ? Here is a property that he hasn’t had the use 
of. The last gentleman who stated anything whatever  ̂
about it says it is out o f repair.

The Court: W ell, all that is a matter that can be 
shown.

Mr. W escott: H e says so. The property may be worth 
nothing like what it was when Poniatowski built it; you 
know, properties deteriorate very rapidly, and to say now 
he has got to take this property under those circum-
stances, is, I think, a little wrong. 2q

The C ou rt: The question, of course, is what is his ac-
tual loss.

Mr. W escott: Yes, he has lost the whole thing.

The Court: U p to date it is true he has; but my in-
clination is to hold that the damages that he suffers are 
to be taken in their entirety, taking the whole situation as 
it presents itself to-day. It is precisely the same as if 
a person were injured and it should suddenly develop 30 
in the case that the injuries are not serious.

Mr. W escott: W ell, that is true, but there is a property 
that is encumbered; it has been neglected.

The Court: I think you may show all that; I think 
you may show its depreciation by reason of the want of 

1 6
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care in the interim; I think that is all a matter of proper 
proof, but I do not think you can ignore this offer as an 
element of damages, and indeed, I do not see that it is 
not equity as well as legal justice.

Mr. W escott: I will ask to have a little time to in-
vestigate the question of the condition of that property. 
Go on with the case.

A nikina  Sz w a k , sworn.

By Mr. W oodruff :

Ques. Mrs. Szwak, do you know Mr. Poniatowski? 
Ans. Yes, sir.
Ques. When did you first know him ?
Ans. When I first know him? The first time I know 

him he came to ask for the lot, if we can sell the lot.
2q  Ques. W hich lot was it he wanted to buy?

Ans. The one on his side, along his house side.
Ques. Which side of his house, Mrs. Szwak ?

By the-Court:

Ques. Db you know the number of the house or the 
number of the lot?

Ans. No. 45.

g0 By Mr. W oodruff:

Ques. He wanted to buy Got No. 45?
Ans. H e'wanted to buy it.
Ques. Did you own it when he came there to you ? 
Ans. W e owned it.
Ques. W as your husband living then ?
Ans. M y husband was living then.



A n ie x a  Sz w a k , D ir e c t . 123

Ques. He is dead now ?
Ans. H e is dead now.
Ques. W as your husband there too, when he came the 

first time?
Ans. Yes, he was.
Ques. Did Mr. Grabowski come to see you, too 
Ans. Before that he was the first one.
Ques. He was the first one to see you ?
Ans. The first.
Ques. A fter Mr. Grabowski came and wanted to buy 

the lot then Mr. Poniatowski himself came, did he?
Ans. Yes.
Ques. Did he see both you and your husband together ? 
Ans. He saw both of us.
Ques. W hat was it he asked you ?
Ans. He asked us if we sell the lot, that he need that 

lot, because he got a wall of soft brick and could pay for 
that lot, he must get that lot.

Ques. Did you tell him you owned it?
Ans. Yes, I told him many times.
Ques. Did you have the deeds there?
Ans. I had the deeds there, but I didn’t show him the 

deed. I only show him the mark of the lot and number 
on it.

By the Court:

Ques. On the plan, you mean?
Ans. Yes, the plan.

By Mr. W oodruff:

Ques. W as it the plan of the Home Builders’ Com-
pany ?

Ans. Yes.
Ques. One of their printed plans?
Ans. Yes.

1 0
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Ques. A nd you showed him that, did you ?
Ans. I showed him that.
Ques. Did that have lot numbers on it?
Ans. Yes.
Ques. Did he pick out the lot which was his or the lot 

on which was his house?
Ans. Yes.
Ques. H e pointed out Lot No. 45, which was the one 

he wanted, did he?
Ans. Yes.

10 Ques. A nd you told him you owned that lot?
Ans. W e told him we owned that lot.
Ques. D id you tell him whether or not you would 

sell it?
Ans. No, I told him I wouldn’t sell it, because I got a 

letter that my sister that was to' build a house, my sister, 
that one, well— -

Ques. Y o u  and your sister bought 45 and 47, did you 
— your sister had 47 ?

2q  Ans. Yes.
Ques. And you had 45?
Ans. Yes*
Ques. A nd you were going to build together so as to 

use one wall, is that right ?
Ans. Yes.
Ques. That is what you told him ?
Ans. That is what I told him.
Ques. D id you tell him you wouldn’t sell because of 

that?
gQ Ans. Yes, because.

Ques. Did he come back again?
Ans. H e come again it might be five or six times. 
Ques. H e was there five or six times, was he?
Ans. Five or six times.
Ques. D id he offer you any price for the lot?
Ans. $275 he offered to us.
Ques. W as that all he ever offered?
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Ans. That was all.
Ques. $275 ?
Ans. $275.
Ques. Did you ever tell him that you might sell or 

would sell?
Ans. No, I did not.
Ques. Y ou  always told him you would not sell?
Ans. W ould not sell.
Ques. Now , did you know that he started to build 

there ?
Ans. No, sir.
Ques. Y o u  did not know it?
Ans. No..
Ques. Did j^ou know it while he was building there ?
Ans. No, sir:
Ques. Did he come back to you after he had started to 

build ?
Ans. No, sir.
Ques. W hen was it that he came back to see you again?
Ans. H e came the last time and told us he got his 

house on our lot, and he got some bill with him to pay 
for something, and he says, “ I don’t know what is the 
matter with those people; they sent their bill -in your 
name, and I got my— I built the house on that lot and I 
own the lot, and you received the bill to pay.”

Ques. Did he offer to buy the lot off of you then?
Ans. No, sir.
Ques. H e didn’t offer to buy it then ?
Ans. No, sir.
Ques. D id he talk to you about it, what he was going 

to do there?
Ans. H e talked to m y husband, said to m y husband he 

ought to sign his name, because he get somebody to buy 
the house, m y husband should sign his name and he got 
nothing to do.

Ques. Y o u  mean that he didn’t have any interest in 
the property— do you mean that your husband should 
sign his name that he had nothing to do with it ?

10
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Ans. Yes.

B y the Court:

Ques, The property was yours, was it?
Ans. Y e s ; the lot was mine.
Ques. In your name?
Ans. In my husband’s name.

B y Mr. W oodruff:
1 0

Ques. Now, was that right, did he ask your husband 
to sign because he said your husband didn’t have any-
thing to do with the lot?

Ans. Y es ; he asked m y husband maybe three or four 
times to do that.

Ques. T o  sign a paper?
Ans. T o  sign a paper.
Ques. Mrs. Szwak, were there other people there in 

your house when Mr. Poniatowski came these three or 
20 four times and wanted to buy the property and you told 

him you owned it?
Ans. Ignacy Foremny, but he isn’t here; he is dead. 
Ques. W hen did he die?
Ans. M ay, the same year.
Ques. W as John Jolinek in your house, too?
Ans. No, he wan’t; he was outside.
Ques. Outside of the house?
Ans. Yes.
Ques. D id he hear what Mr. Poniatowski said ?
Ans. H e heard something.
Ques. A nd he is dead, too ?
Ans, H e is dead, too.
Ques. A nd your husband?
Ans. A nd my husband is dead.
Ques. Now, Mrs. Szwak, when you told him that you 

would not sell him the lot, did he say anything else about 
getting the property, how he was going to get it?
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Ans. $2,100 he wants for it.
Ques. W ell, was that after the house was built?
Ans. A fte r  the house was built.
Ques. I mean, first, when he was first there, those five 

or six times he wanted to buy the lot and you wouldn’t 
sell it to him, you told him you owned it?

The Court: I did not understand that; I understood 
her to say that he came first to see them about buying 
the lot and then Grabowski came.

The W itn ess: Grabowski was first.

B y the Court:

Ques. Grabowski was first?
Ans. Yes.
Ques. And he came second?
Ans. Yes.
Ques. Did he come any more times before he built the 

house ?
Ans. H e was four or five times, somewhere.
Ques. Before he built the house?
Ans. Yes.

The Court: A ll right; I misunderstood it.

By Mr. W oodruff:

Ques. W hen he came these four or five times and you 
told him you woudn’t sell him the lot, did he say how he 
was going to get it?

Ans. H e say he must get it, had to get it; he say he 
have to have it and he try  that long until he get it. H e 
says he have to have it because he got a soft wall, soft 
brick, that is not good enough for the outside.

1 0
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By the Court:

Ques. You mean in the party wall?
Ans. Yes.
Ques. Well, he hadn’t then built his house?
Ans. I don’t know.

Cross-examination.

By Mr. Wescott:

h q  Ques. Now, Mrs. Szwak, let me ask you a question; 
Mr. Poniatowski came to you and said he wanted to get 
Lot 45, didn’t he?

Ans. Yes, sir.
Ques. Now, that is the lot where his wall runs up 

against his wall, isn’t it?
Ans. Yes.
Ques. Lot 45— that is the one he wanted to get he told 

you, and that is the only one he wanted to get, and you 
told him you couldn’t let him have it?

20 Ans. No, sir.
Ques. Then how long after that was it that he came 

to you and said that he had built on the wrong lot ?
Ans. How long?
Ques. Yes.
Ans. About six, seven months.
Ques. Then he found out he hadn’t got 45— after he 

built the other house he found out he hadn’t gbt Lot 45, 
didn’t he?

Ans. Y es; he got 45.
30 Ques. He got Lot 45 ?

Ans. He got Lot 45.
Ques. W as that the party wall, Lot 45?
Ans. Y es; that is the party wall; that is my husband’s.

By the C ourt:

Ques. Well, Madam, you don’t mean he got your lot?
Ans. Pie didn’t get my lot.
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Ques, Y ou mean when you made your deed—
Ans, When I made the deed seven years before?
Ques. That is all right; you don’t mean that when he 

built the house he had your lot?
Ans, No, sir; no, not that.
Ques. He got it afterward, you say ?
Ans. Afterward.

Mr. W oodruff: I am through.

The Court: A re you through, Mr. Richards? 10

Mr. Richards : ' I am through unless your Honor 
thinks it is proper to read that in the record, that part 
of the pleadings.

The C ourt: W hat is the answer to the pleadings, any ?

Mr. Richards: It is admitted in reply.

The C ourt: Well, read i t ; I suppose the whole plead-
ings go out, though, Mr. Richards, 20

Mr. Richards: Well, if your Honor takes that view—

The Court: I think the whole pleadings necessarily
go out with the ju ry; they must know that to know what 
they are trying. Anything further, Judge Wescott?

Defendants rest.

P L A I N T I F F S  R E B U T T A L . 30

W t a d i s k a w  P o n i a t o w s k i , recalled .

By Mr. W escott:

Ques. Mr. Poniatowski, how much can you read Eng-
lish ?

17
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Ans. V ery  near nothing.
Ques. Do you write sometimes?
Ans, W hy, I write in my language.
Ques. W ell, you can w rite your name in English, can 

you?
Ans. Y e s; there is no difference in that.
Ques, Is there any difference in writing your name be-

tween English and Polish?
Ans. No, sir.
Ques. Both the same?
Ans, Yes.
Ques, Now, when you write a receipt, do you have to 

have anybody to help you?
Ans. Yes, sir.
Ques. W ho helps you?

7 Ans. W ell, that man ain’t here now; he is in Detroit.
Ques, W ell, after he went away, did you get another 

man to help you when you write receipts?
Ans. W ell, just now, I have got the other lady around

2 0  me-Ques. Y o u  have got what?
Ans. I have got a lady neighbor.
Ques. She helps you w rite your receipts
Ans. Oh, yes; sometime I got Polish-English book; 

if I don’t know some kind of name I find that name.
Ques. Oh, you get your words out of the Polish-Eng-

lish Dictionary?
Ans. That is what I do.
Ques, Cinkowski says that he saw you read this deed 

30 y ° u — did you read the deed?
Ans. They handed it to me and never tell me nothing, 

and I put my deed in the pocket and we all three went 
home.

Ques. Did you read it?
Ans. No, sir; just only looked at my name on it.
Ques. Cinkowski further says that you went with him 

or he went with you once down to the Library here?
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Ans. Yes, sir; I did.
Ques. A nd you examined a great many volumes there 

— did you read any English then?
Ans. No, sir; that is the reason I took him for it; I 

look on the drawings and he read it.
Ques. Y o u  could read the drawings, understand them?'
Ans. Certainly.
Ques. But you took Cinkowski to read English for 

you, is that correct? '
Ans. Yes, sir. 10
Ques. John H arris says that you told him that after 

you had laid the foundations and built up to the first 
floor you found you were on the w rong lot ?

Ans. No, sir; if  I find that I stop.
Ques. And that he told you he couldn’t help you be-

cause that was a fact ?
Ans. No, sir; I was to Mr. H arris after the house was 

built?
Ques. W hat?
Ans. I was to Mr. H arris away after the house had ^  

been discovered by me.
Ques. Y o u  went to Mr. Harris when?
Ans. T he time the house was discovered by me.
Ques. W hen you discovered you had built on the wrong 

lot?
Ans. Yes.

By the Court:

Ques. W hat condition was the house in then? W as 
the house built or half built then?

Ans. It was completed, people living in it and I dis-
covered it myself then and turned around to look for 
some law yers; that is the reason I was there.

Ques. Did you know that you were building on the 
Szwak lot when you had the foundations laid and the 
first floor joists up

30
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Ans. No, sir; nobody would take any risk in building 
a house on somebody else’s ground.

Ques. On some other man’s lot, eh?
Ans. Yes, sir.
Ques. Y o u  know Mrs. Szwak, this lady that was here?
Ans. W ell, I didn’t know hejr before.
Ques. H ow  many times did you see her if you saw 

her at all?
Ans. It was twice, that is what I told you before.
Ques. Y o u  saw her twice?

10 Ans. Yes.
Ques. D id you send anybody to see her for you—  

send Grabowski to see her?
Ans. No, sir; because I can do myself that much.
Ques. A fter you had found out that you couldn’t get 

the lot, you didn’t think it was worth while to send some-
body else?

Ans. Certainly, after I didn’t find out right from Mr. 
Szwak, then I go to Mr. Cinkowski to find out for me, 
because he w as in the real estate business.

. Ques. W hen you went to see this lady did you talk 
about the numbers of these lots to her?

Ans. No, sir; I never buy numbers that time, for only 
I ask for lots.

Ques. W hat?
Ans. I never ask nobody for the number; we didn’t 

know nothing about lot numbers at that time.
Ques. Y o u  didn’t know the numbers at that time?
Ans. No, sir.

qrv Ques. Y o u  just asked for the lot?
U Ans. Yes.

Ques. D id you tell her which lot you wanted ?
A ns. Yes.
Ques. W hich lot did you tell her you wanted?
Ans. I told her I need the lot adjoining m y party wall, 

but she didn’t give me no satisfaction, just said, “ We 
have ground around that section, we don’t know our-
selves.”
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Mr. W escott: I want to inform myself a little, if  I can, 
about the condition of this property and see what evi-
dence I ought to put in on that subject.

The Court: W ell, I think that is proper, and I am 
not sure that the other side have gone as far as they 
ought. I think they are obliged to show, if  they are try-
ing to reduce these damages to the minimum, by some 
very substantial evidence that this lot is clear, except for 
the thousand dollars and the other charges.

10
Mr. W escott: W ell, that is m y own view of it, that the 

evidence ought to be conclusive on that subject.

Mr. W oodruff: M y thought on that was that in the 
present form of the proof it was sufficient unless it was 
challenged that these statements were not correct.

The court: W ell, Mr. W oodruff, counsel comes in and 
says that is all he knows against the lot; he does not 
purport to have made any examination, at least there is 20 
no testimony that any search has been made in examina-
tion o f the records at all.

Mr. W oodruff: No, but, i f  the Court please, the lot 
was transferred at his suggestion to his wife, and has 
been held there ever since.

The C o u rt: I know, but there is no statute of limita-
tions to save charges there.

s 30
Mr. W oo d ru ff: O f course, that is true, but unless his 

statements are challenged, it seems to me it is sufficient.

The C o u rt: Y ou  see, this is all a matter o f evidence.
It w ill leave an opening for argument to the ju ry  in the 
absence o f more substantial proof that nobody knows 
what there is about this lot in this tender.
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Mr. W oodruff: Then when the question of the pres-
ent condition of the house is covered by evidence, I will 
also present someone who has made an examination of 
the title to the lot.

The C ourt: V ery w ell; I will hold this case then, until 
to-morrow.

Mr. W oodruff: I want to ask a few questions of this 
witness.

10
The C ourt: V ery well, finish the witness.

Cross examination.

By Mr. W oodruff:

Ques. Now, Mr. Poniatowski, when they gave you the 
deed, you put it with your other papers and brought it 
here to this building, didn’t you ?

Ans. W hat building?
Ques. This building.
Ans. The Court House?
Ques. Yes.
Ans. Mr. Wescott got it.
Ques. Mr. Wescott has your deed?
Ans. Yes, at the time I employed Mr. Wescott—
Ques. I don’t mean for this case; the day they gave 

it to you at the bank, didn’t you bring it on up here and 
gO give it down into another office here to be recorded ?

Ans. They did for me.
Ques. W ho did that?
Ans. Mr. Griffiths and Mr. Cinkowski.
Ques. Did you hand them back your deed after they 

gave it to you and you put it in your pocket
Ans. No, they wouldn’t let me have that deed because 

they say I didn’t pay them the money for it.
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Ques. Y ou  told me you just took it and put it with 
your papers; how did it get away from your papers again ?

Ans. The first time they show me this and wouldn’t 
give me that deed because the money wasn’t paid for it.

Ques. I understand that; then afterward you went to 
the bank, didn’t you ?

Ans. Yes.
Ques. They gave you the deed?
Ans. Yes.
Ques. And you put it with your other papers?
Ans. Yes. 10
Ques. Didn’t you bring it on up to the Court House 

here yourself and put it in the Recorders’ Office?
Ans. No, sir; I didn’t do nothing at the Court House 

then.
Ques. Just kept the deed in your papers?
Ans. Yes.
Ques. When did you put it on record?
Ans. They did it for me.
Ques. Did you give it back to them?
Ans. No, the first time they wouldn’t give me no deed 

because I didn’t pay them the money for it, and just as 
soon as he got the mortgage ready, then that time they 
put the deed in the office.

Ques. Had it been recorded before you went to the 
bank?

Ans. Yes, It was recorded.
Ques. It was recorded when you were at the bank?
Ans. Yes.
Ques. When they gave it to you had it already been re- Qr> 

corded?
Ans, Yes, because I paid them the money.
Ques. You paid them the money at the bank and they 

gave you the deed ?
Ans. Yes.
Ques. They never had it back after that, did they ?
Ans. N o; it was no use.
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Ques. Now, you hadn’t started to build the day you
were in the bank, had you?

Ans, W ell, this way I started to build; I—
Ques. Answer me; you hadn’t started at all the day 

you were in the bank?
Ans, Oh, I had put just a few holes*in the party wall 

and laid out the ground, something like that.
Ques. But you hadn’t started to dig any foundation ?
Ans. No.
Ques. H ow many days after you got your deed and 

$$ took it home with you before you started to dig the 
foundation ?

Ans. I don’t understand you,
Ques, H ow many days after the day you got your deed 

at the bank and took it home with you before you started 
to dig your foundation?

Ans. Right the next day; as soon as I got the deed 
I started to dig; the ground was laid out.

Ques. H ow long haye you taken the “ Post Telegram” ?
Ans, W hat is that “ Post Telegram ” ?
Ques. “ Camden Post Telegram” , a newspaper.
Ans. About— I don’t know nothing about the “ Post 

Telegram” .
Ques. Oh, you don’t know anything about it? What 

did you mean when you just answered me about the time 
you started to build your property?

Ans. I says as soon as they handed the deed to me I 
started to build the house.

Ques. N o; when I asked you when you started to take 
30 the “ Post Telegram ” , what did you mean by when you 

first started to build your property?
Ans. I ain’t got nothing to do with the “ Post Tele-

gram” ; I can’t read.
Ques. Do you take the “ Post Telegram” ?
Ans. No.
Ques, Do you take an English paper?
Ans. I take a Polish paper.
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Ques, Did you ever take it ?
Ans. No, sir.
Ques. Did you ever read it?
Ans. No, sir.
Ques. Did you ever hold it in your hand on your porch 

and read it?
Ans. No, sir.
Ques. Mr. Grabowski never saw you hold it and read 

it?
Ans. No, sir.’ -jA
Ques. Now, whait did you do when you were down xu 

there at the Library?
Ans. I didn’t do anything, j ust looked at the drawings.
Ques. Did you look in the index to find the drawings ?
Ans. No, sir; he looked for me, Mr. Cinkowski.
Ques. H ow did you find them?
Ans. Mr. Cinkowski looked for me.
Ques. Y ou only looked at the ones Mr. Cinkowski 

found for you?
Ans. Yes, I looked at the drawings. gn
Ques. You only looked at the drawings ? You know 

numbers, don’t you?
Ans. Oh, anybody can see numbers.
Ques. You know what they mean when you see them?
Ans. I don’t know what they mean.
Ques. Didn’t you. know what it meant when Mrs. 

Szwak showed you a plan and pointed out the number of 
the lot?

Ans. She didn’t show me no plan, that is the reason I 
asked her for some kind of document, but she never gQ 
showed me.

Ques. She never showed you any plan?
Ans. No.
Ques. If  she had showed you a plan you would have 

known the lot numbers, wouldn’t you?
Ans. I maybe might have found out some, because some 

kind of marks must be there.
1 8
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Ques. Y o u  can tell the numbers if  you see them, 45 and 
43 and 41, can’t you?

Ans. Yes.
Ques. Now, do you know what lot number the house 

was on which you were building your home?
Ans. M ine?
Ques. D o you know what lot number that was?
Ans. No, sir; I asked only for a lot, but we never 

bother with the numbers.
Ques. Y o u  don’t know yet?

10 Ans. Nobody told me about the number lot and I never 
bother with them.

Ques, Y o u  don’t know yet what number that lot is?
Ans. W ell, I couldn’t keep everything in my mind.
Ques. A t  the time you got your deed at the bank, did 

you look at the deed and see what number was in there?
' Ans. No, sir.
Ques. Now, you knew figures ; why didn’t you look to 

see the number of the house or the number of the lot?
Ans. T hat is what I say, I don’t know just if  them 

^  numbers now does mean anything or n o t; that is the 
reason I didn’t bother with the deed numbers.

Ques. A fte r  you got home the next day and had the 
deed there while you were building the property, did you 
ever look at your deed to see what property it was?

Ans. No, sir; no use to look; I couldn’t read.
Ques. Didn’t you ask anybody?
Ans. No, sir; I trust the real estate, because they do 

straight work.
orj Ques. Now , you went back to the Library a good many 

times without Mr. Cinkowski, didn’t you?
Ans. No, sir.
Ques. W eren’t you ever there alone?
Ans. No, sir.
Ques. N ever?
Ans. Never, certainly not.
Ques. Y o u  wrote letters and arranged for these patents 

yourself without Mr. Cinkowski’s help, did you?
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Ans. That gentleman there read all the letters for me; 
he can prove he read the letters for me.

Ques. H e read the letters for you— who wrote them 
to the Department when you were getting the patent ?

Ans. M y neighbor lady, she do that for me.
Ques. She wrote them for you?
Ans. Y e s; this gentleman done a few, too.
Ques. Did you get your patents in the name of Joseph 

Smith ?
Ans. Yes, sir; because when I first came in this coun-

try I held m yself under a different name, because I am 10  
an army man and that time there was a j ob where—

Ques. Y o u  went by the name o f Joseph Smith then?
Ans. Yes.
Ques. A nd that is the name you got he patents under ?
Ans. Yes.
Ques. A nd you got a good many letters about these 

patents and wrote a good many letters, didn’t you?
Ans. W ell, not very much.
Ques. H ow  many patents did you get?
Ans. Tw o. 20
Ques. Did you have somebody read every letter and 

write every letter you had about these patents?
Ans. Certainly, if I can read one I can read all, but 

if I can’t  read one of them—
Ques. Now, you said to Judge W escott that after you 

found out your mistake you then went and looked for 
some lawyers— is that right ? W as Mr. H arris the first 
one you went to see ?

Ans. N o; Mr. Reader was the first.
Ques. Then you went to Mr. H arris after that, did 

you?

Ans. Y e s; I guess Mr. Kates was up there with Mr. 
Reader.

Ques. Now, as a result o f your going to those lawyers, 
wasn’t an offer made to you that you would be conveyed 
this property free and clear, provided the Szwaks should 
be paid a thousand dollars ?
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Ans. No, sir.
Ques. No such offer was ever made to you by Mr. 

Kates or Mr. Reader?
Ans. What, make me pay a thousand dollars ?
Ques. Yes.
Ans. Oh, yes.
Ques. That if you or Mr. Griffiths or Mr. Cinkowski 

or all o f you together would raise a thousand dollars, 
that you would get your property ?

Ans. Oh, ye s; they asked me many times if I agree to 
10 pay a thousand dollars and get my property back.

Ques. Y ou  wouldn’t do that, would you?
Ans. No use.
Ques, And didn’t you tell Mr. Reader the reason you 

would not do that was because you were going to sue 
Mr. Cinkowski and Mr. Griffiths and get the money?

Ans. Well, I did offer Mr. Szwak $800; I got a wit-
ness, but he ain’t here, but they wouldn’t take it; says, 
“ W e go see Mr. Reader first,” and after they saw Mr. 
Reader he says, “ No, sir; a thousand dollars.”

20 Q Ues. And you told him you wouldn’t pay a thou-
sand?

Ans. No, sir.
Ques. W hat did you tell him you would do?
Ans. A fter Mr. Reader had that property I offiered 

him a thousand, but he raised me $500.
Ques. T o $1,500?
Ans. $1,500; Mr, Josh Borton is witness.
Ques. Didn’t you tell him first when he offered it to 

gQ you for a thousand that you wouldn’t take it— you 
wouldn’t pay a thousand ?

Ans. W e had a few of them kind of meetings, but I 
wasn’t agreed to pay that thousand, but at the end of it 
I got disgusted, and I say, “ I had better pay that thou-
sand and get that property.”

Ques. I am right, am I? A fter that when you re-
fused to pay the thousand dollars, you told Mr. Reader
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that you wouldn’t pay that, you would go sue Mr. Cin- 
kowski and Mr. Griffiths ?

Ans. No, if I try to settle with Mr. Reader there was 
no use to sue anybody.

Ques. Yes, but after you found you couldn’t settle 
with Mr. Reader, didn’t you tell Mr. Reader you were 
going to sue?

Ans. Well, after I find that I was going to sue some-
body.

Ques. You were going to sue somebody?
Ans. Yes, it didn’t make any difference who I sue out 

of them three.

By Mr. Richards:

Ques. Mr. Poniatowski, in this suit that you brought 
against Mr. Reader and Mr. Szwak in the Court of 
Chancery filed October 17, 1913, I find an allegation that 
you were then, October 17, 1913, totally unable to read 
the English language, unable to speak it except in a 
very slight degree. Is it or is it not true that you were 20 
at that time unable to speak it, except in a slight de-
gree?

Ans. The same as now.

The C ourt: A re both sides through subject to the other 
proof you want to offer?

Mr. W oodruff: Yes.

Mr. W escott: Just one second.

Gr i f f i t h  J. C. Ra t c u f f f , sworn.

By Mr. W escott:

Ques. Mr. Ratcliffe, where do you live, please? 
Ans. 1130 Haddon Avenue.
Ques. W hat is your business ?
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Ans. Contractor and builder.
Ques. Do you know Mr. Poniatowski ?
Ans. Yes, sir.
Ques. Have you in times past done any writing for 

him?
Ans. Yes, sir.
Ques. I haven’t talked to you ?
Ans. No, never said a word to me; never met you be-

fore as I know of.
Ques. Well, what kind of writing did you do for him?
Ans. I have never done much writing for him. He 

has repeatedly brought documents there which were writ-
ten in writing to have me to explain to him, and he has 
brought copies of a patent that he was trying to get 
out, wanted to apply for, and asked me what course he 
should take; also after he had communicated with a 
firm in Washington, he brought the communication to me 
to explain it to him, to tell him what it meant. I did 
s o ; and since in his different troubles that he has had he 

90 has brought papers that has been served on him and 
notices given him and so forth, he has brought them to 
me and asked me to explain them to him ; some of them 
were partly printed and other parts filled out in writing.

Ques. Have you prepared receipts for him ever?
Ans. I never wrote a receipt for him that I can re-

call.
Ques. Have you done any writing for him that you 

recall ?
Ans. Never recollect writing a letter. I m ay have been 

30 given some little notice of some kind written on a piece of 
paper, but I don’t ever recollect writing a letter for

him.

Cross examination.

By Mr. W oodruff:

Ques. Y ou  had been doing that, had you, Mr. Rat- 
cliffe, before he built the house which he afterward lived
in?
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Ans. No, the man worked for me previous to that.
Ques. Before he built his own home ?
Ans. Well, now, I don’t know about his own home, the 

one in which the question arises about now. H e had work-
ed for me previous to the time of building this house, then 
I got slack and paid him off and he went to work for 
somebody else. I didn’t see him any more until after 
the house was completed, then he came to me, he found 
that he was in trouble, he came to me with some papers to 
explain to him; I think the deed was one of them, but I 
won’t be positive about that. *

Ques. And did you explain them to him, the papers 
that he had?

Ans. Yes, to the best of my ability.
Ques. He had not brought you the deed when he first 

had gotten it ?
Ans. No, sir; I never saw the deed. I won’t be posi-

tive that he brought the deed to me afterward. He did 
bring some papers, in fact, he has been there several 
times, not once; but I imagine he has been to my house 20 
twenty-five or thirty times for me to read over different 
papers and explain them to him.

Ques. But you don’t recollect that he brought any 
papers or any memoranda when he was building the 
house ?

Ans. No, I didn’t know he was buying lots or build-
ing houses until after the thing was completed, and I 
believe that ejectment proceedings were served on him, 
something of that kind, when he brought them to me.

Ques. Has he ever read any of these documents, as far 30 
as you know ?

Ans. Not from appearance; I never saw him read any.
I have quite often given him, when he was working for 
me, when I was going away somewhere and expecting 
not to be back for a matter of a few days, tried to write 
it down and give it to him, but I never could make him 
understand.



144 Rocco Pa i^ se , D ir e c t .

Ques. In writing?
Ans. Yes.
Ques. H ow about printing?
Ans. I never tried that.

Both sides rest.

A t this point a recess was taken until Thursday, De-
cember 28, 1916, at ten o’clock A. M.

10

Camden, New Jersey, December 28, 1916.

Trial of the matter resumed at ten o’clock A. M., on 
the above date, pursuant to adjournment, in the pres-
ence of counsel for the respective parties.

The C ourt: Gentlemen, do you want to add anything 
to the testimony?

Mr. W oodruff: Yes, sir.

The Court: Well, whose turn is it, yours?

Mr. W oodruff: Yes.

The C ourt: Well, go on and finish.

80
Rocco P a l £S£, sworn.

By Mr. Woodruff :

Ques. Mr. Palese, you are a student at law in my of-
fice?

Ans. I am.
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Ques, And did you examine for me records with re-
gard to the property 1173 Pear Street?

Ans. I did.
Ques. W hat did you find against that property? In 

whose name did you find the title to that property ?
Ans. In the name of Bessie M. Reader.
Ques. When did she get the property?
Ans. She got it by deed dated April 17, 1913, and re-

corded April 19, 1913.
Ques. From whom?
Ans. From Anthony Szwak and Aniela, his wife. 
Ques. Has Mrs. Reader ever conveyed that property ? 
Ans. She has not.
Ques, Has she ever mortgaged that property?
Ans. She has not.
Ques. Do any other claims appear against the property ? 
Ans. No ; no liens at all.
Ques. Did you also make a search of the records at the 

City Hall for municipal liens?
Ans. Yes.
Ques. W hat did you find there?
Ans. Found a paving lien, 1913, amounting to $52.78, 

and interest and taxes for 1915, amounting to $32.20. 
Ques. 1916 taxes had been paid?
Ans. Had been paid; yes.
Ques. The prior taxes had been paid?
Ans. W ith the exception of 1915.
Ques. That is all then that appears of record against 

the property?
Ans, That is all.

Cross-examination.

By Mr. W escott:

Ques. Do you happen to know whether the interest on 
the mortgage has been paid ?

Ans, No ; I did not.
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Jo s h u a  Gr i f f i t h s , sworn.

By Mr. Richards:

Ques. Mr, Griffiths, are you acquainted with the value 
of the land in the neighborhood of the Szwak lot ?

Ans. Yes.
Ques, W hat is the Szwak lot worth without the build- 

ing?
Ans. I should think it would be worth $500 at the 

IQ present time.
Ques. Have you known any lots in that neighborhood 

to sell for that much or more recently ?
Ans. I know two lots that were sold within a year for 

$500 apiece; that was the highest rate that any of them 
was sold. I knew one that was sold for $400, «md three 
of them for an average of $1,100; that is a corner, the 
last lots sold, and I think the only one that is open for 
sale was the lot bought by the Whitman Park Improve-
ment Association within the last six months; they paid 

*Q $600 for that.

N o cross-examination.

W u a d is u a w  Po n ia t o w Sk i , recalled.

By Mr. W escott:

Ques. Have you examined this house that you built 
that has been taken away from you?

Ails. Yes, sir.
Ques. W hat condition is it now ?
Ans. A w ful bad now,
Ques. H ow?
Ans. It is awful bad now.
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Ques. W hat would it cost to put it in as good condi-
tion as it was when you built it?

Ans. Cost now about $400 to put it in condition again.
Ques. $400?
Ans. Yes, sir.
Ques. W hat is the trouble with it?
Ans. Well, a whole lot of things destroyed, the roof is 

no good, the cement is no good and not been painted for 
about four years pretty near, and the cellar heater ain’t 
no good, and the kitchen (range ain’t no good, and a 10 
whole lot of things. The floors ain’t no good outside, 
the back porch, the front porch, a whole lot of different 
things.

Ques. Is anybody occupying it?
Ans. W hat ?
Ques. Is there a tenant in it?

The Court: Does anybody live there?

Ans. Yes, sir. 20
Ques. Has it been empty, as far as you know, any time ?
Ans. Oh, I guess only about— I, guess the last time it 

was empty only about two weeks is all.
Ques. Now, how much did you put in that house when 

you built it?
Ans. I don’t know exactly; I know only I spent about 

$1,300 mortgage on it; beside that I put, I guess, over 
$400 of my money.

Ques. W hat?
Ans. I put my money over about $400. 30
Ques. How many?

The C ourt: $400, he says.

By the Court:

Ques. You mean you put $1,700 in it altogether?
Ans. Yes, without the party w a ll; the party wall would 

be around $80, somewhere there.
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By Mr. W escott:

Ques. And how much time did you put on it, labor?
Ans. I don’t remember, because we don’t work steady 

on them kind of buildings.
Ques. W ell, give us your best judgment. Did you

work a day? f
Ans. Y e s ; some day we work on it and some we don t.
Ques. Now, how many days did you work— what was 

the value of your work put in that house ?
10 Ans. Oh, about $150 anyhow.

Ques. $150.
Ans. Yes.
Ques. And when you found that you had lost your 

house or built on the wrong lot, how many different law-
yers did you see?

Ans. I guess ten or eleven, something like that; you 
have got that paper there.

Ques. Ten ovr eleven?
Ans. Yes.

20 QUes. Give me the names o f them. Give me the first 
one.

Ans, W ell, the first one, Mr. Reader.

The Court: Judge, he went all over that the other
day, yesterday.

Mr. W escott: Not all of them, some of them.

The Court: He got a lot.
30

Mr. Richards: W ould it ot be better to except those 
that he didn’t get?

Mr. W escott: Well, I don’t know where you would
find one o f a certain class.

Ques, W ho were the rest of them?
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Ans. Well, first was Mr. Reader; after Mr. Reader 
there was Mr. John Kates, and after Mr. John Kates I 
don’t know if I can remember exactly.

Ques. Harding?
Ans. Mr. Harding? M r. Harris, guess, and Mr. 

Kelly and Mr. Starr, and Richman & Bergen, something- 
like that, and Mr. Kramer & Stackhouse, and I was to 
one lawyer just below the ferry; I know his partner, Mr. 
French.

Ques. Wilson & Carr?
Ans. Wilson & Carr. I was with one lawyer that has 10 

got partners with Mr. French; the Prosecutor sent me 
to that lawyer but I forget the names, his partner is 
French, Mr. French, but he refused, said he can’t do any-
thing, he is in business with Mr. Griffiths, jhe says.

The Court: Oh, that is French & Richards.

Ques. W hat did you pay Reader?
Ans. Five dollars for one week.
Ques. W hat other persons did you pay, lawyers ? 20
Ans. I pay Mr. Bergen and Richman., how they call 

them, but they return me my money again.
Ques. Returned you your money?
Ans. Yes.
Ques. Did you pay any other lawyers?
Ans. I paid Wilson & Carr $5° hut they didn’t return 

me the money.
Ques. $50.
Ans. Yes.
Ques. And did you pay any other lawyers anything ?
Ans. No, sir; they asked me for money, but I won’t 

pay in advance because some held me up that way; I won’t 
pay any more.

Ques. Now, how* much time did you spend away from 
your work in consulting these lawyers and travelling back 
and forth— have you any idea?
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Ans. I can’t remember that.
Ques. O f course you can’t remember, but can’t you 

give me some idea?
Ans. I f  I put it too much, it might be no good, that 

is the reason I don’t remember.
Ques. I don’t want you to put too much. Did you

spend a day?
Ans. Oh, I spent not less than four months in all that 

business; nearly every week I took a day off to go see 
somebody.

Ques. W hat places did you go to?
Ans. Lawyers ? Well, in Camden, outside the county.
Ques. Did you go to Washington?
Ans. Y es; I was in Washington one time on that.
Ques. Did you go to New Y ork?
Ans. I was in New York.
Ques. Where else did you go?
Ans. Jersey City, Trenton.
Ques. Now, what did you go to those places for ?

20 Ans. Philadelphia— well, Washington I was to see our 
Ambassador and find out if he can help me in this trouble.

Ques. Y es; well, what did you go the other places for?
Ans. Well, New Y ork  the same thing; I go to our Am-

bassador just the same; we have got an Ambassador 
there, and Philadelphia I was to see the Ambassador.

Ques. And Trenton?
Ans. And Trenton I went down to see Mr. Prosecutor 

and State Chancellor, and Jersey City I went to see some 
of them lawyers in different city, maybe they might help 

30 me better than Camden lawyers, but they all refuse.
Ques. Now, Mr. Poniatowski, take the thousand dol-

lars that is on this house, the thousand dollar mortgage, 
and take the liens of $84.98, and take into account the 
condition of the property, what would it be worth to you 
— what would you get by taking this deed ?

Ans. It wouldn’t be worth nothing to me.
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Ques. W ould this property bring- more under fore-
closure than the mortgage and liens against it in your 
opinion ?

Ans. No, sir.

Cross-examination.

By Mr. Richards:

Ques. You don’t mean to say that I ever represented 
you ?

Ans. The Trenton Prosecutor sent me—  ^

The Court: No, Mr. Richards, what he said was that 
he went to see Mr. French, and Mr. French told him he 
couldn’t, because you were his partner.

The W itness: He didn’t send me to Mr. French, but 
he sent me to another name, but he said French was his 
partner.

B y the Court:
20

Ques. But he couldn’t act for you because Mr. Rich-
ards was his partner, acting for the other side, is that 
right ?

Ans. Yes.

By Mr. Richards:

Ques. Y ou don’t mean to say you ever saw me before 
you came into the court room, do you?

The C ourt: Mr. Richards, there is no implication that 30 
your firm ever represented him; that doesn’t lie at your 
door.

By Mr. Wescott :

Ques. Did you have letters written to these 
lawyers from time to time?

various
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Ans. No, sir; I didn’t write no letters; they wrote me 
some letters.

By Mr. W oodruff:

Ques. D o you mean that your property wouldn’t bring 

more than $1,084.98 now ?
Ans, No, sir.
Ques. No more than that?
Ans. No. # . ' .

10  p ues> Do you know how much it is renting for ?
Ans. $15.00. ;
Ques. Has it gone back from $2,300 in the little time

since it has been built to $1,084.98— has it gone back
that much in value? -

Ans. I don’t understand this question; I couldn t an-
swer. It is that much down.

Ques, The lot is worth more than when you bought it,

isn’t it? . ,
Ans. No, sir; that time I bought that lot it was worth

-  only about $325, something like that; that is what I pay

for it. L
Ques. Aren’t the lots around there worth more now r
Ans. I guess people pay more for lots.
Ques. Y ou know that, don’t you, that they are pay-

ing more for lots all around there than they did?o ,
Ans. Just now; yes, sir.
Ques. Now, you say the cement is bad?
Ans. Yes, it is busted up in many places.

30 Ques. Where is that?
Ans. Around the alley and in front and in back, and I 

believe in the cellar the cement ain’t no good at all, got 
to be put in a new one.

Ques. Is that the cement that you put in?
Ans. Yes, sir.
Ques. Y ou  say the heater is no good ?
Ans, No, sir.
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Ques. That was a second-hand heater you put in there, 
wasn’t it?

Ans. It makes no difference what kind it was, it was 
just as good as new one, but the people that lived there 
were so rough, that is the reason, they busted everything 
up.

Ques. Answer my question, please; wasn’t that a sec-
ond-hand heater you put in there ?

Ans. Yes, sir.
Ques. W hat happened to the floors in the back and 

front porch? 10
Ans. They are rotten, they ain’t been painted.
Ques. They haven’t been painted since the house has 

been built?
Ans. No, sir.
Ques. W ere they painted then by you?
Ans. Yes.
Ques. Did you paint them in the first place ?
Ans. Y es; that is the first they have been painted; since 

then they have never been painted. 2q

Ques. Now, Mr. Reader is the only one you paid any 
fee to up until the time you paid Wilson & Carr to bring 
this other Chancery suit ?

Ans. I paid three lawyers.
Ques. Bergen & Richman returned the money ?
Ans. Yes, Wilson & Carr ain’t.
Ques. Isn’t that the reason that you didn’t get any-

thing done for you, because you wouldn’t give them any 
money ?

Ans. Well, he refused me and told me straight he 30 
couldn’t do nothing for me.

Ques. W ho?
Ans. Mr. Wilson & Carr.
Ques. They refused to go ahead?
Ans. Certainly.
Ques. They have a case now in court for you, haven’t 

they?
20
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'  Ans. That is all right, he can say whatever he want to ; 
that is what he told me. If he didn’t refuse me—

Ques. And that is the reason you went and got Judge 
Wescott, is that what you mean ?

Ans. Yes.
Ques. Now, what Mr. Carr told you was that you 

ought to accept this deed which Mr. Reader had offered, 
didn’t he?

(Objected to).

The Court: I think that is admissible cross-examina-
tion in view of his statement as to why Carr didn’t go 
on.

Ans. Mr. Reader offered me a deed? Well, that is 
all I know, they come with a settlement.

Ques. You mean Mr. Carr told you that he was of-
fered a settlement ?

Ans. I don’t remember what Mr. Carr told me.
Ques. W hy did he tell you he wouldn’t have anything 

further to do with you?
Ans. Well, he told me straight he couldn’t prove it 

against them.
Ques. Didn’t he tell you that Mr. Reader had offered 

to give him a deed?
Ans. I don’t remember that, maybe he did.

The Court: Well, Mr. Woodruff, I understood this 
action was brought for the recovery of the property in- 

f tact, clear of encumbrances.
Ov

Mr. W oodruff: The Chancery proceedings?

The Court: Yes.

Mr. W oodruff: Yes, with damages and various other 
things.

The Court: Has there been any other tender except 
this property subject to the mortgage?
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Mr. W oodruff: No, that is all.

Ques. Now, didn’t you refuse to give any money to any 
of these other lawyers?

Ans. Well, some asked me for money and some don’t, 
and that is the reason I don’t pay them rest, because 
some of them cheat me already, took the money and 
wouldn’t do nothing.

Ques. Mr. Reader, you mean?
Ans. Oh, Mr. Reader. I just paid Mr. Reader and 

quit him. 10
Ques. ,You paid him and quit him ?
Ans. Yes.
Ques. Now, none of these others took any money ex-

cept Bergen & Richman, did they ?
Ans. Bergen & Richman and Wilson & Carr.
Ques. Well, nobody else but Bergen &  Richman took 

any money and then didn’t do anything for you?
Ans. No.
Ques. These other people offered to do something for 

you, didn’t they? 20
Ans. Yes, they offered, but wouldn’t do it.
Ques. And they told you you would have to pay some 

money if you wanted some service, didn’t they?
Aris. No, some asked money and some not.
Ques.v Well, if you wanted them to do something, why 

didn’t you pay them?
Ans. Well, when a man cheat me, how am, I going to 

pay the other ? The other thinks I am responsible, I
have got some property, and it don’t make any difference on
whether I win or not, he gets his money.

Ques. You wanted them to go ahead and take the case 
without any fees and if they won to get the fees from 
you?

Ans. Yes, to find out.

Both sides rest.
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Mr. Richards : I f  the Court please, I move the Court 
to direct a verdict for the defendant, Joshua Griffiths, up-
on each of the grounds mentioned in the motion for non-
suit, and upon these further grounds : There is no law-
ful proof o f any damage to the plaintiff, and if the plain-
tiff is injured it does not appear that the action of the 
defendants or either o f them is the sole cause or even 
the proximate cause o f his injury. T he jury cannot be 
permitted to speculate as to whether the plaintiff is in-
jured, nor, if the plaintiff is injured, to speculate either 
as to the cause of the amount of the injury.

The plaintiff, Poniatowski, elected not to notify either 
Mr. Griffiths or Mr. Cinkowski of the fact that a suit 
had been brought against Poniatowski for the property 
in question, and prevented them and each of them from 
either defending or enjoining that suit, and permitted 
judgment by default to go against him. B y  so electing, 
Poniatowski waived all right to hold either Mr. Griffiths 
or Mr. Cinkowski for any damages accruing directly or 
indirectly out o f such suit and elected to himself stand 

-  responsible for all the consequences.
The plaintiff, Poniatowski, also cannot unload upon 

Mr. Griffiths and Mr. Cinkowski the burden of his con-
troversy with Mr. Reader. It cannot be assumed and 
the ju ry  cannot be permitted to guess that upon a settle-
ment between the plaintiff and Mr. Reader the plaintiff 
could law fully be required to1 pay Mr. Reader for an un-
incumbered title more than the lot without the building 
was reasonably worth.

SO
The Court : The motion will be denied and an excep-

tion noted.

Mr. W oodruff: M ay I have the benefit Of the same
motion and exception as representing Mr. Cinkowski?

The Court : Yes, you may have an exception.
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C H A R G E  O F  T H E  C O U R T .

Euoy d , J .:

Gentlemen: T h e  facts in  this case are m ost unusual;
I believe that I have never run across a parallel, but the 
principles b y  w h ich  they are g ov ern ed  are the principles 
o f  com m on  law , w h ich  are  as o ld  as m em ory  itself.

T h e  p la in tiff rests his case upon  the p rop os ition  that 
he em ployed  these defendants to  p rocu re  fo r  h im  a deed 
to  a lot w h ich  ad jo in ed  his house on  w hat he calls the 
party  w all side, and that it w as k n ow n  on  a p lan o f  lots 
as N o . 41. H e  d id  n ot describe it as su ch ; he said  he 
d id n ’t k n ow  anyth ing about the num bers, I think, but 
that he called them  to  his house o r  that they cam e to  his 
house and that he po in ted  out to  them  the lot that he 
w anted, said that it w as the lot on  the east s id e ; that they 
g o t  h im  a lo t subsequently and that he paid  m on ey  fo r  it, 
that he w ent on  and built his hou se on  w h at he supposed 
w as the lot that they had been  ta lk in g  about, that he w as o q  
ta lk ing about and that1 he supposed they  had actually 
gotten  fo r  him — that is his cla im  in this case— and that 
a fter he had put up a  bu ild in g  on  it he d iscovered  that 
he had put up his b u ild in g  upon  the g rou n d  b e lon g in g  
to  another m an, and w as helpless in that m an ’s hands 
fo r  any rights that he m igh t have in the p ro p e r ty ; that 
he w as u ltim ately d ispossessed o f  this p roperty  b y  the 
ow n er o f  the soil, so  that his w o rk  w en t fo r  n oth in g  and 
the b u ild in g  that he had built w ent to  the ow n er  o f  the 
land. ~

T h e  defendants d o  not adm it that th ose  are the fa c ts ; 
they say that they d id  n ot com e  to  h is p lace and have 
pointed  ou t to  them  anyth ing  that he w anted, but that 
P on ia tow sk i to ld  them  that he w anted a lot a lon gsid e  o f  
his house w ithou t ind icating  w h e re ; that they  then g o t  
him  this lot on  the opposite  side, and that they w ere  not 
responsible fo r  the results. N o w , th ose  are the tw o  co n -
tentions in this case.
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The law is that men who undertake to do a service 
for another in a business or professional capacity, like 
real estate agents, lawyers, professional men, that they 
undertake to use the reasonable skill which is oidinarily 
possessed by their fellows in like service, nothing more 
and nothing less; and if they fail in the performance of 
that duty, that they are responsible to the injured per-
son to the extent of the damages that either naturally 
flows from the wrongful act and is a direct consequence 
of it, or of those results, those consequences which are 

1 0  in contemplation of the parties at the time the service is 
undertaken. Now, you see, applying that definition in 
this case, if you pass the question as to whether these 
defendants ought to pay and say they ought, you have 
presented to you that the plaintiff claims that there was 
here first the natural expectation that when a man buys 
a lot he will some time put a building upon it, and that 
that is a thing that naturally would flow from the pur-
chase of a lot; secondly, his claim is that they had in 
contemplation at the time this matter was undertaken that 

2 0  he would build on it, because he says he told them that 
he wanted to build on it, and utilize his party wall for 
the construction.

Well, gentlemen, you will first take this case and de-
termine whether the defendants are liable or either of 
them. Negligence is at its basis, even though the cir-
cumstances are most unusual and the facts presented are 
almost without parallel in my observation, yet the rule 
of law is whether there was negligence under the defini- 

on tion that I have given to you for your guidance, on the 
part of these men or either of them in this matter. I 
there was and the plaintiff suffered damages as a direct 
and natural consequence of it, or as a consequence which 
was within the contemplation of the parties when the 
service was undertaken, he is entitled to recover what-
ever damage thus flowed from it, unless he himself ha 
knowledge, or in the exercise of reasonable care ought
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to have had knowledge of the risk he was running in 
building his house.
# Now, at this point the defendants have called Mr. Har-

ris to prove or testify that the plaintiff said to him after 
he got the first floor joists up that he knew that he didn’t 
have the right lot, but that he went on and built his build- 
ing. The plaintiff denies that. Now, somebody is 
probably mistaken about that conversation, and in deter-
mining who is or was mistaken about it, you would nat-
urally look at the surrounding circumstances and ask 1n 
whether if Poniatowski knew that he was building a 1 0  

house on another man’s ground when he got the first floor 
joist's up, whether he would go. a step further without 
making sure that he had a right to keep it there. Now, 
that bears upon the question as to whose memory on that 
occasion is the correct one.

Gentlemen, there is another feature of this case: The 
plaintiff did go on and build his building and expended 
a considerable sum of money, mortgaged his other prop-
erty and utilized that money, according to his testi- 2 0  

mony, in building, and also, if his testimony is credible, 
but in other moneys that he had or got in the building! 
Against that there has been tendered in this court by a 
gentleman who subsequently acquired the title to the lot 
and consequently to the building a deed, which, however, 
is subject to an encumbrance against the property in the 
sum of a mortgage and in the sum of certain municipal 
claims. It goes, however, gentlemen, to the question of 
the extent of the plaintiff’s loss, and is to be taken by you 
into consideration in connection with that. The law says 30 
that when one has suffered injury or is likely to suffer in-
jury at the hands of another, he must use all reasonable 
means to make those damages as. light as he can. Now, 
if he can get this property, that is one of the reasonable 
means which the law would charge him with the duty of 
lessening his damages by; and it is for you to say how 
much it diminishes his damages if he has made out his
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claim against the defendants or either of them on the 
lines of liability.

The defendant has asked me to make certain charges 
to you on the law. The first is denied. The second 
request is : “ If the jury find from the evidence that Mr. 
Griffiths did all that he agreed to do the verdict must be 
for Mr. Griffiths.” That is true, but when I say that if he 
did all that he agreed to do, I do not mean alone that 
which a man verbally arranges for, but that which the 
law also impliedly attaches to his undertaking. In this 
case the defendants, if they did undertake this service of 
getting this particular lot, imposed upon themselves the 
duty of using reasonable care, the reasonable care which 
is exercised by their fellows in like service, and that is 
among the things that they undertook to do. With that 
meaning attached to it, I affirm it.

4 . “ If the jury find from the evidence that the plain-
tiff knew Anthony Szwak owned Lot 4 5  and knew also 
that he, the plaintiff, was getting a deed from Coady &

o/>w Cheesman Company, the verdict must be for the de-
fendant, Mr. Griffiths.” If he knew it, gentlemen, that 
he was getting that before he began his construction, that 
would follow.

5 . “ If the jury find that the plaintiff knew that he was 
getting a deed for Lot 4 1 , the verdict must be for the 
defendant, Mr. Griffiths.” That is affirmed; of course, 
a man cannot get what he knows he is getting and then 
build on another lot and claim the responsibility of some-
one else for it, of the men who got him the lot he asked

q q  for. If that is the fact, then, of course, he cannot re-
cover.

6 . “ The plaintiff must prove his case by a prepon-
derance of evidence, and if upon any material point the 
testimony on either side is balanced and equally credible, 
the defendant is entitled to the benefit of the doubt and 
your verdict should be for the defendant, Mr. Griffiths.” 
Well, I will say this in answer to that request, that the
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law  im poses upon  the p laintiff the burden  o f  establishing1 
his case b y  a preponderance o f  the p r o o fs ;  w h en  the en-
tire p ro o fs  are presented to  you , the p la intiff to  suc-
ceed, m ust have them  prepon derate in  fa v o r  o f  the p rop o -
sitions that he lays d ow n , that are necessary fo r  his re-
covery . T h e  rule w h ich  applies in  the crim inal cou rt has 
n o  app lication  in the civ il co u rts ; there a verd ict to  be 
rendered against a  defendant o f  gu ilty  m ust exclu d e  all 
reasonable doubt o f  his guilt. In  this cou rt the prepon -
deratin g  p ro o fs  are the test.  ̂ ~

7. “ I f  the ju r y  find fr o m  the ev iden ce that a fter  the 
p laintiff began  t o  build  o n  L o t  45 he w as w arn ed  that he 
was bu ild in g  on  S zw ak ’s lo t he cou ld  not recov er  dam ages 
fo r  any w ork  don e  o r  m on ey  expen ded  on  the h ou se a fter 
such w a rn in g .”  T h a t is tru e ; I  have already to ld  y ou  ' 
that in  substance.

8. “ I f  the ju r y  find fro m  the evidence that L aw ren ce
B. R eader w as attorney fo r  and represented M r. P on ia -
tow ski, the plaintiff, and that L aw ren ce  B . R eader, hav-
ing  learned fr o m  P on ia tow sk i the situation, took  fro m  2 q  
A nthony S zw ak  a deed  fo r  lot 45, that deed w ou ld  be held
in trust fo r  the p laintiff, w ou ld  enure to  the p la in tiff’ s 
benefit, and m ust be considered  as redu cin g , i f  n ot en-
tirely ex tin g u ish in g  the p la intiff’ s cla im  fo r  d am ages.”  
W ell, gentlem en, regardless o f  w hether he held  it in  trust 
or  not, it has n o w  appeared from  his o w n  declaration  that 
he does so  h o ld  it, so  in effect, the request is correct. T h e  
last one is refused. N o  exception s t o  the ones that I 
have refu sed  o r  m odified .

M r. W e s c o t t : M a y  I g iv e  the ju r y  these figu res?

M r. R ic h a r d s : I  ob ject .

T h e  C o u r t : In  a dam age case, Judge, they  cannot g o  
out.
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Mr. Richards: May I look over these papers? Part 
of these are for other properties. It seems to me it is 
going to be confusing to the jury. This man built a 
number of houses in that vicinity, and these are bills for 
all his houses.

The Court: Are they marked in evidence?

Mr. Wescott: They were offered in evidence; I don’t 
2 q  know whether they were marked or not.

The Court: I cannot identify them, I have not seen 
them.

Mr. Wescott: These bills were offered in evidence and 
there was no objection; counsel said they wanted to cross- 
examine upon them. The record will show that.

The Court: They ought to be marked if they are going 
20 to be used; there is no way that I can deal with them 

now.

Mr. Wescott: I think they were marked; if they are 
not marked it is an oversight of the stenographer.

The Court: Well, gentlemen, all I can do is to admit 
the papers that are on the record.

3 Q Mr. Richards : Here is even a deed that was not of-
fered in evidence ; I object

The Court: Well, they cannot go out under the cir-
cumstances.
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DEFENDANTS’ REQUESTS REFUSED.

1. “ I f  the ju ry  find from  the evidence that M r. G r if-
fiths m ade to  the plaintiff n o  representation at all as to  
the side on  w hich the lot purchased ab jo ined  the lot al-
ready held by  the plaintiff the verd ict m ust be fo r  M r. 
Griffiths.”

3. “ I f  the ju ry  find from  the evidence that M r. G r if-
fiths did  not pretend or claim  to  represent A n th on y  
Szwak the verd ict m ust be fo r  the defendant, M r. G rif-
fiths.”

9. “ I f  the ju ry  find from  the evidence that the plain-
tiff Poniatow ski did not n o tify  M r. Griffiths o f  the fact 
that a suit had been brought against P oniatow ski fo r  o r  
concerning L o t  45 and did not g ive  M r. Griffiths a 
chance either to  defend  such suit o r  to  en jo in  the prosecu-
tion thereof, the verdict m ust be fo r  M r. Griffiths.”

30
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After reading the appellant’s brief, it might be 
imagined that this case is difficult and complicated. 
But a simpler case>cannot be put. It is this: 

Poniatowski, the plaintiff below, owned and oc-
cupied a house on Pear Street, Camden, New Jersey. 
On one side of his house was a vacant lot. His party 
wall was on that side of his house. On the other side 
of his house was also a vacant lot, between which and 
his house was an alley. Poniatowski is a carpenter. 
He wished to build a twin house and utilize his parry 
wall. He sent for the defendants, who came to his 
house, and, in the presence of his wife, told the de-
fendants that he wanted to acquire the lot on the side 
of his house so as to utilize the party wall. He



2

pointed the lot out to them there and then. The de-
fendants said that they would get him the lot. The 
defendants are realty agents. Poniatowski paid 
them each $12.50 for their services in acquiring the 
lot. Poniatowski can neither read nor write. The 
defendants secured a lot, Poniatowski paid three 
hundred and twenty-five ($325) dollars for the lot, 
placed a mortgage on his house for one thousand 
($1 0 0 0 ) dollars, which he put in a house built by him 
on the party wall lot. Poniatowski built the twin 
house, on the party wall lot, and put a tenant in it. 
After a while notice was served on the tenant to 
vacate and Poniatowski then learned, for the first 
time, that he had no title to the lot on which he had 
built the twin house. The defendants had secured for 
him the vacant lot on the alley side of his house. Pon-
iatowski immediately employed a lawyer by the name 
of Lawrence B. Reader and paid him to get Poniat-
owski out of the difficulty. Poniatowski saw several 
lawyers (148,149,150) about the matter. The lot on 
which Poniatowski had built his twin house was 
owned by a man by the name of Szwak. After Pon-
iatowski employed Reader, Reader deserted Poniat-
owski and represented Szwak. Szwak placed a mort-
gage for one thousand ($1 0 0 0 ) dollars on the twin 
house and then conveyed the property to the wife of 
Reader. Reader proceeded promptly to put Poniat-
owski’s tenant out of the house. The result was that 
Poniatowski found himself with a mortgage of one 
thousand ($1 0 0 0 ) dollars on his own house, whieh 
had theretofore been unincumbered, and found that 
he had built a house on the Szwak lot which enabled 
Szwak to take a thousand ($1000) dollars of Poniat-
owski’ S money* together with his labor, and put five 
hundred ($500) dollars in the pocket of his recreant 
lawyer.
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Suit was brought against the defendants below for 
their carelessness in getting the deed to the wrong 
lot. It appears that Mr. Carr filed a bill in Chancery 
against Szwak, his wife, Lawrence B. Reader and 
his wife to have their dastardly conduct equitably 
treated. That case has never been and never will be 
tried. The result of the present case is manifestly 
a complete bar to the equity proceeding. But the 
equity case is between Poniatowski and Szwak and 
Reader and their wives. It is not against the ap-
pellants. Therefore, any arguments about the equity 
case are aside from the point, which is whether or 
not Griffiths and Cinkowski are guilty of actionable 
negligence in their breach of contract with Poniat-
owski.

That they are properly chargeable is established 
beyond question. See pages 28, 29, 47, 48, 50, 51, 52, 
53, 5 4 , 55, 56, 57, 58, 59, 60, 61. In fact, there is not 
a circumstance in the case that does not show that 
Griffiths and Cinkowski committed a grave mistake. 
Their own evidence, 69-9?, powerfully supports the 
plaintiff’s declaration. Reader’s testimony, 107-121, 
shows the same thing. The jury could not have the 
slightest question about the negligence of the appel-
lants. The verdict, therefore, is sound and ought 
to be affirmed.

Respectfully submitted,
WESCOTT AND W EAVER, 

Counsel for the Respondent.
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NEW JERSEY COURT OF ERRORS AND APPEALS.

W e a d is e a w  Po n ia t o w s k i , 

Plaintiff and Respondent, 
vs.

Jo s h u a  Gr i f f i t h s  a n d  Br o n is -

EAUS C lN K O W SK I,

Defendants and Appellants.

A p p e a e  f r o m 

Su p r e me  Co u r t .

BRIEF FOR JOSHUA GRIFFITHS, APPELLANT.

St a t e m e n t  o f  t h e  Ca s e .

This is a case concerning which Judge Lloyd said he 
had never run across a parallel. It is a three cornered 
litigation and each of the parties has tried it from his 
own standpoint. This is particularly true of the defend-
ants, each being antagonistic to the other, although each 
had to meet the case made by the plaintiff. Indeed the 
issue is more involved even than that. It is further an 
issue with interests which are not made parties to the 
suit and whose exact rights can be worked out only in a 
court of equity.

Poniatowski, the plaintiff, owned and lived on a 20 feet 
lot, being lot No, 43 on the North side o f Pear street, in
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Camden. On each side of him was a vacant lot of the 
same size. Szwak owned lot 45 on one side and Coady & 
Cheesman Company owned lot 41 on the other side.

Poniatowski conceived the idea of purchasing and 
building on the Szwak lot and thereupon had some nego-
tiations with Szwak looking toward the purchase of this 
lot. Szwak, however, wanted too much money and the 
negotiations with him were dropped. Poniatowski then 
saw the defendant Cinkowski and at this point the testi-
mony is in dispute as to just what he told Cinkowski he 
wanted— whether it was merely a lot adjoining him or 
whether it was the Szwak lot in particular. There is no 
dispute however about the fact that whichever lot it was 
he told Cinkowski he wanted, Cinkowski then and there 

agreed to try to get it for him.

Cinkowski thereupon looked up some real estate maps 
and records and concluded that the lot he wanted was 
owned by the Home Builders Company. He then went 
to the defendant Griffiths (who was connected with that 
company) and, according to the undisputed testimony, 
told Griffiths where Poniatowski lived and that he wanted 
to buy the lot adjoining. Cinkowski may have even had 
a particular lot in mind but the testimony stands uncon-
tradicted that he did not in his talk with Griffiths indicate 
any preference as to which side— which of the lots he 

wanted.
Griffiths looked into a register that he had and found 

Poniatowski’s lot was No. 43 <md that No. 4 1  adjoining 
it was owned by Coady & Cheesman Company. He then 
told Cinkowski that Coady & Cheesman Company owned 
lot 41 adjoining and he would find out whether they 
would sell it. He did find out that they would sell for
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$325 and so reported to Cinkowski who in turn reported 
to Poniatowski who said he would take the lot and as a 
consequence the money to bind the bargain was put up by 
Cinkowski. Within a few days thereafter a deed from 
Coady & Cheesman Company was delivered to Ponia-
towski, and was examined by him and put away among 
his papers.

Some time later Poniatowski built on the Coady & 
Cheesman lot but meanwhile he built also on the Szwak
lot for which he had negotiated and for which he had no 
deed.

After the house on the Szwak lot was completed Ponia-
towski came to Cinkowski and told him he had built on 
the wrong lo t Cinkowski straightway came and told 
Griffiths about it and Griffiths said “ It is not our fault but 
it is a shame; we will see if we can’t get this thing 
straightened out.” An effort was then made to buy the 
Szwak lot but without success.

The matter then dragged along for some time and was 
complicated by the fact that Mr. Reader, the attorney 
who had been representing Poniatowski in the matter 
took Szwak’s side of the controversy and for Szwak 
brought an action of ejectment against Poniatowski. A l-
though Poniatowski admittedly had an equitable defense 
and could have restrained this suit he never notified either 

inkowski or Griffiths of its pendency and never made 
any defense or attempt to restrain the suit but instead let 
judgment go against him by default.

A fter Poniatowski had thus lost the property and the 

tenant had attorned to Szwak, Szw ak m ortgaged the prop-
erty for $1,000 and conveyed it to the w ife o f Mr. Reader 

subject to the m ortgage. Poniatowski thereupon at that
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late day filed a bill in Chancery against Mr. and Mrs. 
Szwak and Mr. and Mrs. Reader, setting up against 
Szw ak what if seasonably presented would have been a 
good ground for restraining the ejectment suit and set-
ting up against Reader facts which show that the title is 
held by Reader in trust for Poniatowski. The relief 
there prayed for is full and complete and would absolutely 
restore Poniatowski everything he has lost.

The Chancery suit is still pending. W ithout ever bring-
ing it to trial, Poniatowski commenced the present suit for 

damages against Griffiths and Cinkowski. A s already 
indicated Judge Lloyd declared the case before him was 
without parallel in his observation and it seemed for a 
time as if he would arrest the progress of the trial until 
the equity suit could be disposed of. He, however, per-
mitted it to go to the ju ry and a joint verdict was re-

turned against Griffiths and Cinkowski for $1,55° and 
judgm ent was accordingly entered thereon.

Griffiths appealed from that judgment and the matter 

is now here upon his appeal.

Gr o u n d s  o r  A p p r a u .

1 . The Court, against objection made on behalf of Mr. 
Griffiths, admitted in evidence statements which may have 
influenced the jury in bringing in a verdict against Mr. 
Griffiths, notwithstanding the fact that such statements 
were made by Mr. Cinkowski not in the presence of Mr. 
Griffiths. (Pages 2 5 , 2 6 , 4 9  and 5 0 .)

2 . The Court, against objection made on behalf of Mr. 
Griffiths permitted counsel for the plaintiff to read in evi-
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dence a statement made by Mr. Cinkowski before a com-
mittee of the Camden Bar Association, and this notwith-
standing the fact that such statement was not made in the 
presence of Mr. Griffiths. (Pages 49 to 59.)

3. The Court, against objection made on behalf o f Mr. 
Griffiths and without any memorandum or note thereof 
in writing signed by Mr. Griffiths or by any person there-
unto by him law fully authorized, admitted oral evidence 
from which the ju ry  were permitted to conclude not only 

that a contract had been made for or in respect o f an in-
terest in or concerning lands but also that Mr. Griffiths 

had made a representation, guarantee or assurance. 
(Pages 26, 27 and 62.)

4. The Court overruled the following question to the 
witness Ludw ig G rabow ski:

“ Ques. W as the house half done when Mr. Ponia- 
towski first told you that he knew he was building 
on Szw ak’s lot and he intended to sue Griffiths and 
Cinkowski?”  (P age 104.)

5. The Court denied a motion for nonsuit made on be-
half of Mr. Griffiths. (Pages 62 and 63.)

6. The Court denied the motion to direct a verdict 
made on behalf of Mr. Griffiths. (P age 156.)

7. The Court refused to charge this defendant’s first 
request. (P ages 160, 161 and 163.)

8. The Court refused to charge this 
request. (Pages 160, 161 and 163.)

9. The Court refused to charge this 
request. (Pages 160, 161 and 162.)

10. The Court refused to charge this 
request. (Pages 160, 161 and 163.)

defendant’s third 

defendant’s sixth 

defendant’s ninth
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11. The Court iir dealing- with the fourth request 
denied the first part thereof by this statem ent:

“ If he knew it, gentlemen, that he was getting that 
before he began his construction, that would follow.” 
(Pages 160 and 161.)

12. The Court instead of the sixth request charged.

“ W ell, I will say this in answer to that request, 
that the law imposes upon the plaintiff the burden 
of establishing his case by a preponderance of the 
proofs; when the entire proofs are presented to you, 
the plaintiff to succeed, must have them preponder-
ate in favor of the propositions that he lays down, 
that are necessary for his recovery. The rule which 
applies in the criminal court has no application in 
the civil courts; there a verdict to be rendered against 
a defendant o f guilty must exclude all reasonable 
doubt of his guilt. In this Court the preponderating 
proofs are the test.”  (Pages 160 and 161.)

13. The Court although charging the eighth request 
permitted the ju ry to guess that upon a settlement between 
the plaintiff and Mr. Reader, his trustee, the plaintiff 

could law fully be required to pay Mr. Reader for an unen-
cumbered title more than the plaintiff should in equity 
pay for the lot. (P age 161.)

14. The Court although charging the eighth request 
permitted the jury to try an equity case and this without 
having either the proper parties or the proper evidence be-
fore the Court. ( Page 161.)

15. The jury were permitted to and did find a joint 
verdict against the two defendants. (P age 12.)

16. A  joint judgment was entered against the defend-
ants. (Pages 12 and 13.)
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Br ie^  o e  t h e  A r g u m e n t .

1. The statute of frauds is here a complete defense.

2. Erroneous rulings were made upon the evidence.

3. Pomato wski admits that he had a defense in the 
ejectment suit or at least a good case in equity against 
Szwak and yet he never defended or restrained the eject-
ment suit and never notified Griffiths or permitted G rif-

fiths to present the case. A s a consequence he cannot 
claim indemnity from Griffiths.

4. It appears by undisputed evidence that Poniatowski 

knew it was Szw ak’s lot before he built on it.

5. The ju ry against objection were erroneously per-
mitted to try an equity case and that without having be-
fore them either the proper parties or the proper evidence.

6. The Court erroneously permitted the ju ry  to specu-
late not only as to whether action of Griffiths had in fact 
injured the plaintiff but also to speculate as to the amount 

of that injury.

7. A  joint verdict and a joint judgment were improper.

A R G U M E N T .

I.

T h e  S t a t u t e  oe  Fr aud s  is  H e r e  a  Co mp l e t e

D e e e n s e .

The plaintiff sues for dam ages gro w in g  out o f the 

breach or improper perform ance by the defendants o f an 

alleged contract made by them for or in respect o f an in- 

trest in or concerning lands in connection w ith which
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contract it is claimed the defendants made a representa-
tion, guarantee or assurance.

There is no proof that either the contract itself or the 
representation, guarantee or assurance was in writing.

The Statute of Frauds provides:

“ That no action shall be brought” * * * “ (4) 
upon any contract or sale of lands, tenements or here-
ditaments, or any interest in or concerning them;” 
* * * “ unless the agreement, upon which such action 
shall be brought, or some memorandum or note 
thereof, shall be in writing, and signed by the party 
to be charged therewith, or some other person there-
unto by him or her law fully authorized.”
2  C o m p . S ta t . 2 6 1 2 ,  sec . 5.

The same section contains a similar provision about an 
action brought to “ charge the defendant, upon any special 
promise, to answer for the debt, default or miscarriage of 
another person.”  Here the alleged agreement was that 
Coady & Cheesman Company should convey to the plain-
tiff title to a certain lot of land.

First oral evidence of this alleged contract was ad-
mitted over our objection.

S ta te  o f  th e  C a se , p a g e  2 6 ,  lin es  3 4  to  b o tto m .

S ta te  o f  th e  C a se , p a g e  2 3 ,  lin e 1.

N ext as part of our motion for nonsuit the point was 
m ade:

“ The complaint declares upon a contract for or in 
respect of an interest in and concerning lands and 
there is no proof of any agreement or memorandum 
or note thereof in writing signed by the party to be 
charged therewith or by some other person thereunto 
by him lawfully authorized. There is no proof of



any representation or guarantee or assurance in writ-
ing either that the lot conveyed by Coady & Chees- 
man Company to the plaintiff would be or was any-
thing other than lot 41 or that it would be or was 
located elsewhere than where it is or that the plain-
tiff, by reason of that conveyance could safely build 
anywhere except on lot 4 1.”
State of the Case, page 62, lines 4 to 16.

The motion for a nonsuit was denied and the same 
point was made again on a motion to direct a verdict for 
the defendant, which motion was also1 denied.

State of the Case, page 136, lines 1 to 4.

II.

Er r o n e o u s  R u e in g s  W e r e  M a d e  U p o n  t h e  E v id e n c e .

Against our objection evidence was offered and ad-
mitted of conversations between Poniatowski and Cink- 
owski, not in the presence of Griffiths.

State of the Case, page 25, lines 36 to bottom.
State of the Case1, page 26, lines 1 to 4.
State of the Case, page 49, lines 3 and 4.

A s shown under subdivision V II  the relations between 
Cinkowski and Griffiths were such that such evidence 
could not bind Griffiths and it is o f course no fault of 
Griffiths that the plaintiff has seen fit to join him in a suit 
with Cinkowski.

Oral evidence also was admitted to show matters which 
the Statute o f Frauds requires to be in writing.

State of the Case, page 26, lines 34 to bottom.
State of the Case, page 23, line 1.

See also subdivision I of this brief.
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III.

Po n i a t o w s k i  A d mit s  t h a t  H e; h a d  a  D e f e n s e ; t o  t h e  
E j e c t m e n t  Su it  or  a t  e Ea s t  a  Go o d  Ca s e  in  
E q u i t y  a g a in s t  Sz w a k  a n d  y e t  He  N e v e r  De -
f e n d e d  or  R e s t r a in e d  t h e  E j e c t m e n t  Su it  a n d  
N e v e r  N o t if ie d  Gr i f f i t h s  or  Pe r mit t e d  Gr if -
f i t h s  t o  Pr e s e n t  t h e  Ca s e . A s a  Co n s e q u e n c e  
He  Ca n n o t  Ce a im  In d e m n i t y  f r o m Gr i f f i t h s .

The present suit is at most an action on an alleged ex-
press or implied indemnity to reimburse the plaintiff for 
property which the plaintiff lost and the possession of 
which was taken away from him after he had permitted 
judgment by default to go against him in an action of 
ejectment.

State of the Case, page 40 lines p to 26.
State of the Case, page 8, lines 16 to 24.

Even Mr. Reader who brought the action of ejectment 
admitted that Poniatowski might have had a defense to 
that action.

State of the Case, page 114, lines 33 to 35.

Griffiths, if notified and permitted, might have filed a 
bill to restrain the ejectment suit and have therein pre-
sented a case against Szw ak at least as strong as Ponia-
towski admits he then had against Szwak.

State of the Case, pages p, 10 and 11.
Admission of 5th and 16th paragraphs, page 12.

Poniatowski, however, gave no notice whatever to G rif-
fiths and no opportunity to defend or restrain the eject-
ment suit.

State of the Case, page 40, lines 15 to 36.
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Instead he permitted judgment to go by default (page 
40, lines 19 to 26) and afterwards filed a bill which is 
still pending against the Szwaks and Readers.

S ta te  o f  th e  C a se , p a g e  1 1 , lin es  3 2  to  3 6 .

S ta te  o f  th e C a s e  p a g e  1 2 , lin e s  1 4  cmd 15.

Although not seasonably presented Poniatowski in that 
bill admits that while the action of ejectment was pending 
he had a good equitable case against Szwak.

In the bill he alleges that he visited Szw ak and Szwak 
informed him that he, Szwak, was not the owner of Lot 
45 and had no interest of any kind therein and that rely-
ing on Szw ak’s statement he purchased of the parties that 
he thought owned the lot and then Poniatowski built on 
the lo t; that Szw ak lived in the immediate neighborhood 
and observed the progress and construction o f the house 
but intending to take advantage of the mistake remained 
silent until the house was completed and then began an 
action of ejectment; that Pbniatowski retained counsel to 
represent him in the ejectment suit but “ for some reason 
unknown to your orator, said suit was not defended, and 
that judgment by default passed against your orator in 
said suit.”

Poniatowski’s testimony is to the same effect in the in-
stant suit.

The equity suit which Poniatowski brought and which 
is still pending was after the ejectment suit and after 
Szwak had conveyed the property, but nevertheless Ponia-
towski therein admits that he had a perfectly good case 
against Szwak if it had been seasonably presented.

By these admissions Poniatowski is concluded and, 
having failed to give Griffith notice and an opportunity 
to present the case, Poniatowski is estopped from claim-
ing any indemnity against Griffiths.
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IV.

It  A ppe a r s  b y  U n d is p u t e d  Ev id e n c e  t h a t  Po n ia -
t o w s k i  KNEW IT WAS SzWAK's L oT BEFORE H e  
b u ie t  o n  i t .

Grabowski testified that he advised Poniatowski to buy 
the lot in question and build on it. To this Poniatowski 
replied “ Find out who is the owner of the lot.” Grabo-
wski accordingly did find out that Szwak owned the lot 
and so reported to Poniatowski.

State of the Case, page 96, lines 30 to bottom.
State of the Case, page 97, lines 1 to 30.
State of the Case, page 98, lines 10 to 12.

Poniatowski does not deny this.
Afterwards Poniatowski himself had a talk with 

Szwak and later told Grabowski “ H e wants too high a 

price.”
State of the Case page 98, lines 16 to 22.

This also is not denied.
Indeed Poniatowski himself admits that he heard from 

friends that Szwak owned the lot and thereupon he went 
to Szwak. He says :

“ The first time I asked him about the price only. 
He gave me the prices, but I didn’t say anything 
more; I went home.”
State of the Case, page 25, lines 1 to 16.

It is true that Poniatowski then proceeds to detail a 
later conversation with Szwak which in his pending 
equity suit he claims entitles him to equitable relief against 

Szwak.

x
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This, however, cannot affect the knowledge he had 
actually acquired that Szwak owned the lot nor permit 
him to cast upon Griffiths any part of the responsibility 
for building on that lot.

V.

T h e  Ju r y  A g a in s t  O b j e c t io n  W e r e  E r r o n e o u s l y  
Pe r mit t e d  to  T r y  a n  E q u it y  Ca s e  a n d  t h a t  
W i t h o u t  H a v in g  Be e o r e  T h e m  E i t h e r  t h e  
Proper  Pa r t ie s  o r  t h e  Pro pe r  E v id e n c e .

Judge Lloyd charged and we must consider it the law 
of the case th at:

“ I f  the jury find from the evidence that Lawrence
B. Reader was attorney for and represented Mr. 
Poniatowski, the plaintiff, and that Lawrence B. 
Reader, having learned from Poniatowski the situa-
tion, took from Anthony Szwak a deed for lot 45, 
that deed would be held in trust for the plaintiff, 
would enure to the plaintiff’s benefit, and must be 
considered as reducing if not entirely extinguishing 
the plaintiff’s claim for damages.”

To this Judge Lloyd added that it now appeared by 
Mr. Reader’s own declaration that he so held the deed in 
trust.

S ta te  o f  the C a se , p a g e  1 6 1 , lin es 2 6  and 2 7 .

In the pending equity suit against the Szwaks and the 
Readers (none of whom are parties to the instant suit) 
relief is prayed for, which would completely satisfy any 
possible claim made by Poniatowski.

S ta te  o f  th e C a se , p a g e s  9 , 1 0  an d 1 1 .
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In our motion to nonsuit, we sa id :

“ Finally, it already appears that this Court has 
not the machinery to do full and complete justice in 
this case, the parties are not before the Court, and 
the issues are already before the Court of Chancery, 
or some new sufficient issues should be raised before 
the Court of Chancery and there tried out.”

S ta te  o f  th e C a s e , p a g e s  6 2  an d 6 3 .

In the motion for a direction we added:

“ It cannot be assumed and the jury cannot be per-
mitted to guess that upon a settlement between the 
plaintiff and Mr. Reader the plaintiff could lawfully 
be required to pay Mr. Reader for an unincumbered 
title more than the lot without the building was rea-
sonably worth.”
S t a t e  o f  th e  C a s e , p a g e  1 5 6 , lin es 2 4  to  2 9 .

Karly in the case Judge Lloyd declared :

“ W hat about this alleged trusteeship? That can 
only be definitely determined by the Court of Chan-
cery.”
S ta te  o f  th e  C a s e , p a g e  2 1 ,  lin es  15 1°  J7-

Later he stated:

“ If it develops that it can be determined only in 
the Court o f Chancery, I will arrest the progress o i  

this trial until that is done, and something definite 
is determined by that Court.”
S ta te  o f  th e  C a se , p a g e  2 1 ,  lin es  2 5  to  2 9 .

Because of lack of proper parties and because a law 
court could not, even if it had the parties before it, try 
the equitable questions necessary to be determined to fix



i5

the extent of the liability of the Readers and Szwaks the 
case should not have been submitted to the jury.

VI.

T h e  Co u r t  E r r o n e o u s l y  Pe r mit t e d  t h e  Ju r y  t o  
Sp e c u l a t e  N o t  O n l y  a s  t o  W h e t h e r  A c t io n  oe  
Gr ie e i t h s  H a d  i n  Fa c t  In j u r e d  t h e  P l a i n t i e e  
b u t  a l s o  t o  S p e c u l a t e  a s  t o  t h e  A m o u n t  oe  
t h a t  In j u r y .

The plaintiff is of course bound by his own admissions. 
W e are entitled to take him at his word and say he had a 
perfect equitable defense against Szwak.

S ta te  o f  th e  C a se , p a g e s  p  to  1 2 .

For some reason the plaintiff did not make this defense 
but permitted judgment by default to go  against him. It 
is not pretended that Griffiths was in any w ay responsible 
for this waiver and abandonment by Poniatowski o f his 
defense. I f  the defense had been presented in time before 
the proper Court and established there would have been 
no injury and nothing that could be chargeable to G rif-
fiths. And if perchance there is now an injury it is the 
direct consequence of the plaintiff’s own act in abandon-
ing his case.

Moreover the plaintiff has now pending an equity suit 
against the Szwaks and the Readers. I f  he succeeds in 
that suit he will not be injured at all.

The ju ry  were therefore permitted to say that Ponia- 
towski’s admission in his bill concerning his defense 
against Szw ak and his uncontradicted testimony here to 
the same effect were untrue and likewise to speculate and
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say to what extent Poniatowski will succeed in his pend-
ing equity suit against the Szwaks and the Readers. To' 
ask even a lawyer to determine what a Court of Equity 
would do in a case where the evidence is not all before 
him would be useless. To ask 12 laymen what such a 
Court would do in a case where they have before them 
neither the parties nor the evidence is unthinkable.

Upon these points we submit there was no evidence to 
justify a verdict in any amount. Such alleged damages 
must be proximate, natural and probable and must be 
clearly and unqualifiedly proved. The jury is not per-
mitted to estimate such damages without data to justify 

their finding.
B a r to w  v s , B r ie  R a ilro a d  C o .,  y ^ N . J . B .  1 2 .

M a s o n  v s . B r ie  R a ilroa d  C o .,  7 5  N .  J. L - ,  5 2 1 .

L o u o n  v s . P u b lic  S e r v ic e  C o .,  8 0  N .  J. L . ,  2 5 2 .

S m ith  v s . P u b lic  S e r v ic e  C o rp ., 7 8  N .  J. L . ,  4 7 8 .
Ir o n  C ity  v s . W e lis c h , 1 2 8  B e d ., 6 9 3 ,  6 9 5 ;  6 3  C . C .

A . ,  2 4 5 .

V II.

A  Jo in t  V e r d ic t  a n d  a  Jo in t  Ju d g me n t  W er e  
„ Impr o pe r .

This is not a case of joint tort feasors.
Poniatowski’s contract was with Cinkowski. Judge 

Wescott in his opening said:

“ He (Poniatowski) was anxious to get the lot to 
build the twin house. He went to the defendant, 
Cinkowski, who is a real estate agent in the City of 
Camden, and told him he wanted the lot, told him 
what he wanted.”
S ta te  o f  th e C a se , p a g e  1 5 , lines 1 6  to  ip.



Judge Wescott also offered and read the following 
testimony of Cinkowski to the same effect.

“ Ques. W hat was the first thing you knew about 
it?

“A it s. A fter he had completed his house on the 
first lot that he purchased in that section he came to 
me and wanted to know whether or not the lot ad-
joining his property was for sale. I told him I didn’t 
know, but I would see. I then went to the City Engi-
neer’s office and looked up his records and his records 
disclosed that the lot was held in the Home Builders’ 
Company. I then went to Mr. Griffiths and asked 
him who owned the lot adjoining Poniatowski’s on 
Pear Street, and if it was for sale. Mr. Griffiths 
looked up his book, pulled out his book and looked 
it over, and he said, ‘Yes, Coady & Cheesman owns 
the lot. I will write to them and find out whether or 
not they will sell it.’ I said ‘A ll right.’ V ery short-
ly afterwards I saw Mr. Griffiths again, and he told 
me that he had communicated with Coady & Chees-
man and that Coady & Cheesman were willing to sell 
their lot for $325. I said, ‘A ll right.’ I said, ‘I will 
see Mr. Poniatowski and tell him.’ I saw Mr. Ponia- 
towski a day or two> afterwards and I told him that 
the lot was for sale, and the price of it was $325. 
He said ‘A ll right; I will take the lot.’ ”

Cinkowski then gave his personal check for $25 to be 
sent to Coady &  Cheesman to bind the bargain.

S ta te  o f  th e C a se , p a g e  3 2 ,  lin es 3 3  to  b o tto m .

S ta te  o f  th e C a se , p a g e  3 3 ,  lin es 1 to 2 3 .

It will thus be seen that Griffiths was at most a sub-
contractor. Indeed we might properly say that Griffiths 
was the agent of Coady & Cheesman and as such dealt 
with Cinkowski who in turn made his own contract with 
Poniatowski.
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W e submit that no liability at all on the part of Grif-
fiths had been shown and certainly no joint liability. The 
joint verdict and judgment was therefore improper.

L o o m i s  v s . P e r k in s , 7 0  C o n n ., 4 4 4 .

C O N C L U S IO N .

Evidence was improperly admitted over our objection, 
there was no evidence which would or could warrant a 
verdict against Griffiths, this suit was prematurely brought 
before it could be determined whether the plaintiff would 
suffer any loss, if after the equity suit is tried it appears 
that the plaintiff will suffer some loss that loss will be the 
result of his own act in surrendering and not at the proper 
time presenting his case against Szwak, the Judge should 
have arrested the trial of the instant suit, the motion for 
nonsuit should have been granted and the motion to 
direct a verdict for Griffiths should have been granted. 
The judgment should therefore be reversed.

All of which is* respectfully submitted.

Fr e n c h  & R ic h a r d s , 
Attorneys for Joshua Griffiths.






