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.  SBIZURE -~ FORFEITURE PROCEEDINGS - ALCOHOLIC BEVERAGES AND MUSIC
BOX IN SPEAKEASY IN PRIVATL LESILENCE OEDERED FORFEITED - RETURN
OF iUSIC BOX DENIED FOR FAILULE OF OWNZR TO INVESTIGATE ACTIVITIES
CARRIED ON AT PREMISES.

0

) Case No., 7167
In the Matter of tine Selzure

on August =&, 1247, of 24 bottles
of becer, 7% emplty beer bottles,
and: & Wurlitzer music machine,

at 664 Sycamore Street, in the
City of Camden, County of Camden
and Statce of New Jersey.

ON - HEARING :
CONCLUSIONS AND ORDER

R N ™ N

William C. Schwartz, Pro Se. -

Harry Castelbaum, Esa., appearing for the Department of Alcoholic
Beverage Control.

BY THE COMMISSIONER:

This matter comes before me nursuant to the provisions of Title
58, Chapter 1 of the Revised Statutes, to determine whether 24 bottles
of becr, 7z eupty beer bottles, and-a Wurlitzer music macnine and
currency therein, seized on August &d, 1lb47 at 884 Sycamore Strect,
Camden, New Jersey, constitute unlawful property and should be for-
feited.

It appears that Camden police officers seized tie aforementioned
property in the basement of Thomas Ford'ts dwelling at ths above
address, on the basis of written statements from three persons that
they were admitted to the premises on August Z2rd by Thomas Ford, and
purchased beer at a bar in the basement frow Mrs, Ford, who was behind
the bar. : ’

Mrs. Ford did not hold any license authorizing her to scll or .
serve alcoholic beverages and the premises were not licensed for the
sale of alcoholic beverages. urs. Ford was arrested anc held for
action of the Camden County Grand Jury. Tne property scized by the
police officers was turned over to tihe State Department of Alcoholic
Beverage Control.

In the basement there was a large table, chalrs, a beer cooler,
the music machine, and & board placed across beer cases as a wmakeshift
bar.

Then the matter came on for hearing pursuant to R. S. 34:1-86,
William C. Schwarlz appeared and ught to recover the music machine.
Thomas Forc and Thelia Ford also oeared but did not see: return of
ths beer and empty becer bottlcs, ostensibly because they were of
Little value. They sald that thsy were at the hearing because the
nad reccived noticw of the hsaring.

[GRRE!
o O
T

Mrs. Ford admits that ths thre: persons referred to obtained beer
from her on August &drd, bul claims that they dic not pay for thc
beer, and that she ¢id not sell it; that there was & gathering or
party at which becr, for which various of the group had "chipped in',
was available for those in atltendance; and that the tiree persons,
strangers to him, had been acmitted by ir. Ford bucause they were
accompanicd by & person witih whom Ford was acguainted.

Ford is employed by tre municipality as a truca driver and says
‘that he is associated with a socisl club wihlch ot one time held a
liguor license; that since the loss or revocation of such liccnse?.the
club has no regular meeting place, and hence tie wumbers -couws to nis
basement once or twice a month, waere ey sat and drinw, the cost oOi
which is defrayed by contributions from the members of tie club.
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The written statensnts, admittad in evidence without objection,
clearly and definitely sét forth that Mrs. -Ford was paid for the beer,
anc that she was observed. selling beéer to other persons there at the
time. This positive evidencs negatives tihe claim that the beer was
given away to those in attendance, and hence I conclude that the
seized beer was intended for unlawful sale and is illieit. R. S.
3%:1-1(1). Such illicit slcoholic beverages, and the empty beer
bottles and wmusic machine seized therewlith, are subjcct to for-
feiture. R. 5. 83:1-1(y), H. S. 35:1-&, uo-S._ $:1-66.

Schwartz, the owner of the music machine, clalms that he dlu not
snow, or have any reason to suspect that illegal liquor activities
ware b eing carried on at the place. hu testified that, on apn average
‘of once or twice a month, Mr. Ford obtained a coin- oncrabpd music
machine from him for an overnight rental of %5 00, on ths representa-
tion that there was to bé a party at ths place; tha Schwartz left
his machin: at the place until it was convenient for him to pics it
up; that whatever coins were in the machine when Schwartz removed 1t
were turnec over to Ford; and that the seized music machiné was S
placed there, under such an ar;aquwpnt, on August 15, 1v47. Schwartz
did not DTOdUCb any aocumanbd ry -evidence supporting his claim that the
machiine 4An QUbSblon Vuu p £1e) tﬂ@*u on August 15th for an overnight
rental of § d“_ .00, IR : o

A person who seeks rsturn of & wusic machine seized in a speax-
easy must establish that although e exercised reasonable prudence in
placing the music machine thede, he dia not observe anythlng to indi-
cate hat,it-was a Spb&uvusy E Scizure Case No. 6875, Bulletin 716,
Itenm S.A Wherce a music machinz is placca lu.&.perdtp home, on a
rental basis, ‘for ah extended period of time, the owner must present
evidence that, a;taough he exercised ths utmost caution, he did not
discover nor had any reason to suspect that:-the place was a speakecasy.
"The evidence presented ¢oes not establish that it was-an overnight:
rental. On the contra Ty, Schwartz seems to have left his machins
there for an an“leltc perloo of timb.

Tﬂe nome—meds bar and otﬂcr LQULDMLnb in® tiv ba ement was visible
evidence that uLCOhOllC beverages were bolng served. ~A reasonably
prudent person would have sought to ascertain the nature of the activ-
ities Peing carried on theére, Schwartz, however, when placing the
machine, merely accepted Mr. Ford's word that parties were being held
there.  Such conduct was not that of a:ressonably prudoat person.
Hence, Schwartzls application for return of the music machine is
denieds - S : - ' ‘

Accordingly, it is DETLh¢£muD and QRDERED that ths seized prop=-
certy, more fully described in Scinedule "AM attached hcrcto, consti~
tutes unlawful property, and the same be and hereby is forfelited in
accordance witin the provisions of R. S. $5:1-66, and that it be’
retained for thw use of hospitals and State, county and munlczpal
instituvions, or destroyec in whole or in part, at the direction of
~the Sta t LOMMlelOH&f of Alcohelic Buvera g Lont?ol

- ' o . ERWIN B. HOCKL
Dated: March 11, 1248. - - Comalssiloner.

SCHEDULE_"A™M .

- bottles of b=er ,
R 72 - empty becr bottles
) S 1 - wurlitzer Muslc iachine, ueflal 4 114
' and currency therein.

24
72

’



PAGE 4 S ' BULLETIN 798

i
£

5, SEIZURE - FORFuilUHC PROCEEDINGS - ALCOLOLIC BEVERAGES INTENDED FOR
: UNLAWFUL SALE ORDERED FORFEITED - MOTOR VEHICLE IN WHICH BEV& LAGES
WERE TRANSDOEELD RETURNED TO IﬂNOCENT LIEN CLATMANT. '

In the Matter of the Seizure ) % Case N6.17211
on December 8, 1947 of 11 - 4/5 , : -
quart bottles of whiskey and-a ) -
ON HEARING
) CONCLUSIONS AND ORDER
)

Cadillac coupe on the highway
XNown as Route 2%, in the Township
of Springfield, County of Union
and Stat@ of New Jefuey.

Alfred J HaoLb, Pro se, )
Harry Castelbaum, msq,9 appearing for the Department of AlCOhOllC

5ev0rege Control
BY THE COMMISSIONEL:

This matter comes before me pursuant. to the provisions of Title
33, Chapter 1 of the Revised Statutes, to determine whether 11 - 4/5
quart bottles of” whls“ey and a Cadillac coupe, seized on December 8,
1947 on the highway snown. as Route &9, in Springfield, New Jersey,
constitute wunlawful property and should be forfeited.

It appears that on the above date Springfield police officers
dlscovered the motor vehicle in questlon dpparen*ly abandoned on the
highway. The bottles of whisxey were in the car. Robert Habig, the
registered owner of thé vebhicle, was later located by the police. He
gave them a signed statement Wthﬂ, among other things, sets forth -
that he purchased £5 bottles of alcoholic beverages from a friend and
'sold between 10 and 14 of these bottles to different friends in . & -
Newark and Lambertville, New Jersey; and that he had driven from
Lambertville to Springfield, where he abandoned tae car’ because of a
"blowout" of one of the tires, . ' :

The motor vehicle and alcoholic beverages were turned over to the
“State Department of Alcoholic Beverage.Control. Thereafter, ABC ~
‘agents obtained an ﬂdditjonal statement fromvﬂabig, in which he
claimed that he pald $2.00 a bottle for the whiskey and sold it for
the same price and Lhat he made at least one sale of alcoholic bever-
ages directly frowm the car shortl befor he left Lambertv1llv

It is abuncdently clear tnat Bablﬂ intended to sell the whiskey
found in his car. His claimed Durch“ce of the whiskey at $£.00 a
bottle, far below any retail dealer's price, justifies the further
inference that he purchased, or otherwise obtained, such whisxey
unlawfully The whiskey is therefore illicit on bothh scores. R. S.

S:l~- 1(1/. Such illicit whisikey, and the vehicle in which it was
trunsoortud are subject to.forfeiture. E. S, 83:l- l(y)g R.S.8%: 1~ 2,
R S. do: 1—06 :

Wben the matusr came on for hvchPS.pursuant to - K. S. 35:1-66,
Alfred J. Habig, father of Robert haolg appeared anc¢ sought recogni-
tion of an alleged lien on the motor ve 1019. No one has appeared to
oppose forfeiture of tho alconol¢c bm verage S :

n_)

I have the discretionary authority to recdgnize a lien claim
against property subject to forfeiture 1f I am satisfied that the
claimant has a valid lien, has acted in good Idlbu, and had no’
gnowledge of the unlawful use to which the prooeruy was put, or of

" such facts as WOUlu have led & person of ordinary prudence to discover
such use, R. . 33 ~6G(f)

A lien claim by thD father or other closc rnlotlvc of the owner of
the nroperty subject to forfeiture will be closely scrutinized, but it
is not necessarily invelid merely because they ars rpldtec,
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Alfred J. Habig te=stif
this state; has been 1 H
and has never been:arre L
llquor activities.

ed thet he has always been a resident of
automobile bu31ncos for about &7 years,
any charge, or accused of unlawful

Qh (D }—J'

U
on

He furtler says that in Novéember, 1345, hig son, then 18 years of
age, went directly from high school io servaca in the armed forces
that the son -was nono”aDLJ ¢ischarged about Junc 1946 and rcturnea 1o
{hlo state and renewea his residence with hiS‘parenub around Januarv],

34'7 : : - :

.. The son obtalnud embloympnu with a racdio concern. In Msrch 1847
his mother advanced hii £150.00, which he used as a down payuent on
the car, the purchase price of which was $650.00. The son used the
car 1n connection with his next two ventures; as an employee of a
house insulation concern, and next as a alesman for vacuunm c]nanb *S,
and was so- employed at the thL of the gselzure. - A

The boy wass not successful in_any of his ventures. Most of his
meagre earnings seemed to have been epplied to obligations incurred
after his discharge from the army . Consfquently, ne did not meet his
obligation to pay $38.52 monthly to the Morristovn bans which
financed the purchasc of the car. On¢j two payments werc made, of
which onc was made by thk father, who also paid {86, 90 for tires for
"the car and installed a radio of tuz leUL of woO 00,

In September 1947, tﬁ; accoumt being in arrears, the bang deman—
dea payment of the bals nc> due, aanounting to §$454.01, which the father
palc. While it is not cleoar whether legal titie to the.car was then
conveyed to the father, nevertheless, fdth’“ and son executed a con-
ditlonal sales contract wherein the father was designated as seller
anG the son as the buyer of tho car. Th.reafter the son did not make
any paynsnt whaetsoover on this contfact whicii fixed $384.22 as the
purcnase price. This representad the ﬂongy acvanced by the mother as
a down payment on the car, the monsy advanced by the Tather directly
for the car, and money advenced by the father to meet other obliga-
tions of the son. A4 new motor vehicl: bill of sals was issued by the

- Commissioner of Motor Vehicles of tinis state, certifying that title to
the car was in the son's name and that ths father held. an .encumbrance
thereon. - It is immaterial whethcr the document exccuted between
father and son is in lzgal effect o conditional sales contract or a
chattel mortgage because in ecither event its execution to securs a
precedent debt 1s valid. See Collerd v. Tully, 78 N. J. B, 557,

Hence, if TVCOﬁanb& it is D@CbSourlld g lien for- tn, full aaount
named.

I am satisfied from the evidence that ths father's lien was not
fraudulent in design, but TbUTLS“HLS actual monies advanced on the
son's benalf, The boy dic¢ not have any criminal record, and the TS
appears to be nothing in his background which should have loa his
parents to suspect that he would engage in the unlawful sale of alco-
hOllC bﬁv Srages. . :

I shall ther»forg rﬂcogn'au Alfred J. Hablg?s claim as a valla
~and subsisting lien in the ‘amount of §uB4.£%, and find that he acted
in good faith and had no knoiledge, or reason to suspect, that his .
son would violate the liquor laws. '

The appraised retail valuo of the car is §725.00. It was pur-
chased in March 1947 for £650.00. It iSASGlL—appdrbﬂt that it is
impractiecal for the state to retain the wmotor vehicle upon pdymﬂnt of
the lisn. It is further apparcnt that such lizn auu tn\ costs of
selzure and storage exceeds what can be realized at a public sale of
the veulcle. The Cadillac coupe will thereforc be turned over to
Alfred J. Habig; the lien ClalMQﬂb, upon payment of the costs of its
seizurs and storage.
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Accoralnsly, it is DETERMINED and ORDERED that 1f on or before
the <end day of MYarch, 1948, pAlfred J. Hablg pays the costs of
seizurs and Storage of the Callll .c coups, it will be returnsd to
him; ana it is further ‘ ' -

- DETERMINED and ORDERED that the 11 - 4/5 quart bottlc of
whiqﬁﬂy constitut unlawful property, and that the sams be and hereby
is forfeited in accordance with the provisions of R. S. 3%:1-66, and
that it be retained for the use of hdspitals and State, county and
municizal institutions, or destroyed in whole or in p@rt -at the
direction of the State Commissioner of Alcoholic Beverags Control.

C _ S _ ERWIN B. HOCK :
Dated: ifarch 11, 1948.. Commissionsr. L

4, APPELLATE DECISIONS - EGAN v. CLINTON TOVNSHIP, ZENT AND KLINGLEE.

WILLIAM C. EGAN,.. )
’ - Appellant, ) |
~vs- | ' ON APPEAL
TOWNSHIP CQM_INMﬂh F OTHE A) CONCLUSIONS AND ORDER
TOWNSAIP OF CLINTON, . and HUGH ) ' ' ‘

KENT eand WILLIAM C. .LINGLER,
+rad1ng as CLTNioN POINT PACLIIAGE )
STORE, :

Respondents )
William C, Bgan, Esg., Pro Ss. .
Anthony if, Hauck, Jr., Es¢., Attorney foL Respondents Hent and
- - Kllng £r., '
Wesley L. Lance, Esqd., Attorney for Res spondent Township Comaittec.

BY THE COMMISSIONER:

This 1s an appeal from ths action of respondent Township Commlttoe
in granting a plenary retail distribution license. to respondents fdugh
Kent and william C. Klingler, for preuilses at the 1ntbrscctlon of
State Highways 28 and 30 in the Townghip of Clinton.

Appellant setg forth numerous reasons for reversal , some of which
vwere abandoned at the hsaring. Of those remaining, the only reasons
wilch require any consideration are the following: g SR

(ag The license was issued for an uncomplsted building;

(e) The license was lssusd without regerd for the Ddramount
issue. of public necessity and convenience and the action
of respondcnt,issuing authority constituted an abuse of
dlSCTbtWOQ) o

(j) The action of respondent LOWHSﬂlp Cbﬂmlbtwp was contrary

to the provisions of c. 34 of the Laws of 184%.

As tQ_(a): The evidencs diSClOoCS that the bullding had been com-
pleted and the licensed preuises inspected befors the license was
issued on October 4, 1947. a» T '

As to (©): - The licenmse in question is the only plenary reteil dis-
tribution license -in the Township of Clinton., The section of the
township in which the licensed premises are located is sparsely
seéttled, but there is very heavy traffic on both State Highway 28 and
State hlghway 30, and one w1tneSb CDcTaLt“rlaﬁu the intersection of
these highways as nthe .l of the roads of Hunterdon County!'. A
large tnsatre has been ercceted near tne intersection and there i
evidence which indicates that this section may be developed as a Shop~
ping center for percons residing in nearby c¢ommunities. en plenary
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retall consumption licenses have been issued in the towns! ¢lp, but it
appesrs that there is ng other plenary retail distribution license
w1tn1n a distance of L“n miles from the prcemises operated by Kent and
Klingler. The license in question was brantcg by the unanimous vote
of the members of the Townshlp Committee, and all of said members
testified that in thelr opinion there is a real puoi ¢ need for SalO
license. The only testimony to the contrary was given by VaTJOUSA
witnesses who hold plenary retail cOnsumptlon licenses and wh
expressed the opinion that "there is no place in New Jersey WhLPP
there is need for a new llen em,

The issuance of retail licenses is prlmarllj cntrusteo to the
sound discretion of the local 1ssu1ng authorities, R. S. 33:1-19.
In an appeal from . the issuance of a license, the burden of proof
rests upon appellant to establish that the local issulng authorities
abused their discretion. The testimony presanted by appellant is far
from sufficient to sustain the burden of proof in showing that the
action of the- respondent issulng authority constituted an abuse of
discretion. gee Rule 6 of gState Regulations No. 1b.

A4S to (j): Sectioﬁ Z.0f c. 94 of the LaWs of'l947 provides:

“Excent as otharwlse provided in bhlq aCt no. new plenary
retall consumptlon or seasonal retail consumption license -
shall be issued in s municipality unlzss and until the com-
bined total number of sucih licenses existing in the municipality
1s fewer than one for each one thousand of its population as
shown by the last then preceding Federal census; and no new
plenary retdli/d¢<trlbut¢on licenss shall be issued in a
municipality unless and until the number of such licenses
cylstlna in the mquClpalle is fewer than one for each.
three thousand of its population as shown by the last then
prcceulng Wederal census ",

Sectlon 3 of c. 94 of ‘the Laws of 19 47 provides: )

‘"Nothing in this act shall prevent the issuance and existence
of one plenary or seasonel retail. consumptlon license¢ and one
plenary retail distribution llcunsb ‘in a mualclnpllty wnose
population as .shown by . ﬂC 1aut th&n pr“COang Federal- census
is less than one thousand. :

The population- of the Townchlp of CllnuOh, accorulng to tnA Lu4o
Federal census, was ©,349.

Appollant aamltu,that a municipality having a -population of .
less than 1, OOO, one plfn& y retail distribution license may be ;
lssued as provided in Section o, but ne argues that, bescause of the
provisions of gection Z, no plenary rctail distribution license may
be issued in a @qn101n¢llty which has a populuLTOn of more than 1,000
but less than &,000. Such a construction of the statute would lpau to
the absurd result that a municipality with a population.-of 100 peoplk
could have one plenary rCtdLl distribution license, whereas a munici-
pality with a populat¢on of 2900 could not have a plonary retail
distribution llens ‘ S . o : ”

Statuteu must bp conetrued so as to ustabllsn their rbal. lﬂtbﬂ‘
,t¢on. It is an established rule in the exposition of statutes that
the intention of the Legislature is to be derived from a view of ‘the
whole .and of every part of the statuté taien o and compared together.-
The real intention, when ascertained, will preva il over the literal -
sense of terms, Pine v. Qkzewsxzi, 11& N. J. L. 489. See also State
V. Clarik, 22 N.J.L. 96; DiAngelo v. Leenan, 112 NuJ L. 19, aff'd d 115
‘N.J.L. 50’?o cons 1dﬁr1ng all the sections of ¢, 24 of the Laws of - |
1947, it 1s clear that it was the purpose of the Legislature to pro-
hibit the issuarice of new plenary retail distribution license where
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the issuance of such licenss would result in the existencs of more
then one for each 4,000 of th: populction of the municinality. As I
construc c¢. 94 of the Laws of 1347, there is nothing therein. ‘which
prevented ths issuance of tne license in guestion. S .

For the reasons aforesaid, tmb action. of re spondent igsuing
autnority is affirmed.

Accor gly, 1t is, on this 1l2th dthof iierch, 1948,

ORJEPED that Lﬂb action of respon ndent Township Comnittze be and
the same 1s hereby affirmed, and the appeal herein be and the same is
‘hereby dismissed. - o ) g

FERWIN B, HOCK.
A : Cominissioner.

S. SEIZURE - FORFEIT U {E PROCEEDINGS - ILLEGAL STORAGE OF TAX-PAID
LIQUOR BY HOLDEE OF PLENARY RETAIL- CONSU.PTION LICENSE WITH INTENT
TO BVADE FEDERAL FLOOE TAX — FEDEFAL TAX SUBSEQUENTLY PAID - o
LICENSEE ORDERED TO OBTAIN VALIDATING PERMIT ON PAYUENT OF $600.00
FEE AND COSTS OF SEIZUERE.

In the Matter of the Seizure )

on July 16, 1946 of a quantity

of alcoholic beaverages at £29 )

Laurel Avenue, in West Xeansburg,

County of | Ionmoutn and Stabe of )
-) .

Case No. 7016

. ON HEARING
CONCLUSIONS AND ORDER

New Jerscy.

13n, ms\., Attorney for

_ , siartin J. Flynn.

Harry Castelbaum, Esg., appearing for the Department of Alcohollc
Beverage Control,

Meehan Brotaers, Esqs., by John iee

BY THE COMMISSIONER:

This matter comes before me pursuant to the provisions of Title
33, Chapter 1 of the Revised Statutes, to determine whether 178 cases
of various brands of alcoholic, beverages, selzed on July 16, 1u4d at
©29 Laurel Av:nup -West nvanvLurgj N, J. constitute unlawful property
and should be forfeited. :

It appears that on the above date, ABC agents, ilnvestigating a
complalnt that a large quantity of alcoholic beverages were being
stored in a dwnlllnb at the &bove adaress, were permitted to search’
the cellar wherein they found and seized the alcoholic beverages in
question. ' ‘ : ‘

Martin J. Fl/nn, who then held, and still holds, & retalil consump—
tion license in Keansburg, claimed that such alcoholic beverages were
part of his StOCa, intended for resals at his tavern.

It is unlawful for a retall liquor licensee to store any part of
his stock of alcoholic beverages at any placc other than his licensed
premlises or a public warchouse licensed to store alcoholic beverages
pursuant to R. S. 33:1-14, unless the licensce first obtains a permit
from tne State Commissioner of Alcoholic Beverage Control. - Rule 25 of
Statz Regulations No. 20, Seizure Casec No. 6701, Bulletin 777, Item 2.
Flynﬂ did not hold any sucn pernit and the. ufOT“Sle premises were not
licens ed

o]

Alcoholic btveragbq suorda unlawfhlly although tax %aid, nonethe~
less are illicit and subgﬁct to forfeiturc. R.S. 55:1-1(1) and (y)
R. 5. &Z:1-66, : ‘ _
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When the matter came on for hearing pursuant to R. §. 33:1-6
Martin J. Flynn appeared and sought return of the alconolic beverages..

‘ Unlawful storages .of alcoholic beverages bys \\llcanbbc, in
ignorance of the law and without any fraudules~.ntent in other
respects, is generally corrected by a validating permit rather than
‘forfeiture of the alcoholic beverages. Flynn apparently did not know
that the s+ora&u of the alcoholic beverages elscewhere than on the
licensed premises was a violation of the Alcoholic Beverage Law.

It is claimed that a large qus 1t'ty of alcoholic beverages was
removed from the licensed premises during the irricane in September
1944; furthermore that, since Flynn did a seasonal business, it was
customary, at the close of the season, to remove whatever stock of
liquor therc was in the licensed procaises to hlo mansger!s home.

I am not satisfied that the alcoholic th@ruQ@s were stored MoffM
the licensed prmmlsos solely. for the reasons stated. On the cchtrary,
as to part of th¢ liquor, it appears that such storage was prompted
by an effort to evade the Federal "floor tax" imposed ou Apill l 1944,
The Federal Alcohol Tax Unit determincd that a portion of the alco'~
holic beverages was subject to such tax and on April 28, 1947 jartin
J. Flynn paid. the suan of £1185.55 to ths Pederal authorlvlcs in »nay-
ment of the "floor tax™-and penaliy. ‘

The actusl ownership of the licuor ig not free from dOubt.l"How~
ever, Flynn presented- records from his wholesalers concerning his
purchase of alcoholic beverages, Eighty cases, bearing serial numnbers
of the 178 cases of liquor seizcd, were traced and found to have been
actually purchased by Flynn from the respeciive wholesalers.. ImPMQ:
which bear no serial numbers cannot, of 00Ursa, be definitely traced
to the wnoi“"slers but thes records of tie wholesalers disclose ﬁnat
Flynn purchéased . liquor from thom of the brands Seized. I am therefore

satisfied that all of the alcoholic beverages sre the property of
'wartln J. Flynn. S ‘ D

On July 30, 1?4 the United thteo AtbOT“CY for tnls alstrlct
advised the Fcacral lcopol Tax Unit that he declined to prosecute
Flynn on criminal ukargcs because uv.fvlt that. the facts in the case
falled to show a flagrant ettempt to defraud the Government.of its
tax. We have recently becn advised - by the Federal Alcomol Tax Unlt
that it rugards the casb as olosvd. -

In view of these circumstances5‘1 conclude that, as in previous
similar cases, it would be unfair to regstablish the esvasion:-of the
Federal "floor tax" solely for tihne purpose of supporting a Lorfclture.
See Seizure‘Case No., 6701, supra, and cases cited therein.

I shall, tharpforv, in lieu of forleltur , accept Martin J. Flynn's
app¢1cat10n for a permit rétroactively valeatlnb the unlawful storage
of the alconolic b wverages from September 1944 through Jume &0, 1945
and an ddditicnal pernit from July ‘1, 1945 through July 18, 1946, at
a fee of $800.00 for each permit. In adalulon, he is to ps y the costs
due, paid or incurred in connéction with th: selzure of the alcoholic
beverages by this Dvpartmbnu,, The issuance of biese permits will also’
serve in lieu of dis ciplinary proceedings on the score of .unlawful:
storagu. See geizure Case No. 6701, sSupra. ' ’

Ubon issuance oz'ouch perimits and thi p yment of the costs of
vseizurb, ths 178 cases of alCOhOllC bevera g s referred to herein will
be returnec to Martin J. Flynn. :

| | 'ERWIN B. hOC&
' r o Ccommigsioner
Dated: March 12, 1948,
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6.  COURT DECTSTONS - NEW JERSEY SUPKENE COURT - BNCLISH v. HOCK -

: APPLICATION FOR WRIT OF CERTIORARI DENIED.

 NEW JERSEY SUPHEME COURT
: o No. 29 October Term, 1947.
CHARLES ENGLISH, - )

Prosecutor; ) -
-VS— . ‘ )‘

ERWIN B, HOCK, Commissioner of
the State Dgndrtment of Alcoholic ) - , , .
Beverage Control, ) S o

Defendant, = ) o | o N

Suomlttgc Octooer 7, 1347. . Decid c Mar ch 16 1J48

Oon appllcatlon for writ of Certiorari.

For Prosecutor: Samuel S. Fgrsch, Donal'c WOX;
D.

For Respondent: Walter D Van Ripmr, Attorney General, Samuel B.

} Helfand, Deputy Attorney GCﬂeldl
BURLING Js

Tnu Prosecutor wag, on March 13, lﬁéb, The. holoer of Plpnary
Reteil Consumptlon License C-7 issued by the Township Committee of
the Township of Livingston for premises at 3435 W. it. Pleasant Avenue,
L1v1ng5toh, County of Essgex and'State of NeW'Jersey. : . ’

"Notice was given on Apr¢l 10, 1946 to the Prosbqutor of thu pre= -
sentment of the charge against hjm in the following language: ~"On
March 13, 1394 o, you possessed illicit alcoholic beﬁrag 23 at your - -
licensed premises viz. three 4/R guart bottles labeled "Canadian Club
Blended Canadian Whisky"™ all of which bottles contained alcoholic :
beverages not genuins as labe lca,-such possession Lulng in v1olatlon
of R.-8. 3321~ 50Tv arid® calling upon him to show cause why his license:
should not be suspended or revoked. The prosecutor D163a01 not
guilty" to the charge and aftér the reception of the testimony he was
adjudged .gullty and his license was ‘suspended for a period of  twenty-
five days by the De¢puty Commlssioner, FErwin B. Hock, now the Commis—

. sioner of the Depar tmont of Alconoilc Beverage Control, :

AppllCQtlon was madv to the Ionolablu Cnaﬂlbs w. Pafn,¢, ‘Justice
of the Supreme Court, for a Writ of Certiorari -and ths writ was denied
by nim., Appllcatlon was then made to the Suprgﬂd CourL &n bduc.

Wlth ‘his present pﬁllcatlon, th orosecutorjpresent@u-an affi-
uav1t dated ths:7th day of April, 1947. There is printed. in -the
State of Case an affidavit dated the /th day of March; 1947, of ,
Samuel B..Helfand, It is assumed that this affidavit was usec on the
apyllcatlon to Justice Paracr on March 2&nd, 1vu47, but is also-again
presented. - In-addition the tpstzronywta;;n before the Hearer of the
Department of Alcoholic: Bcvcrag ‘control on July 46 1946, which was
the basis for the order for which a review is urglreu is printed in
the States of Case. In thiwe brlexs ‘of ‘both partics refercnces are made
to ths affiddvits referred to and the UVSELMOHY In lepOoan of this
matter, conslderation has becen glv n to such affidavits and testimony -
upon tﬂb assumption that therc was an agrpbmmnt oy ‘them to that effect -

On March 13, 1946, an agent of the Department of Alcoholic Bever-
age Control made an LﬂSpLCthﬂ of ths pLOaCCUtOT‘S licensed premises,
and in the course of such inspection, tested the contents of the pros— -
ecutor's open liquor stock. On the abcnt's pre llmlnery tmst three of
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- these bottles, :each labeled ¥Canadian Club Blended Céanadian Whisky",
indicated a variance in color from a genuine - sample of that product.
These three bottles, together with a sealed bottle of the same branc
of liquor obtained from the prosecutor for comparative. purposes, were
submitted to the Department!s Chemist for formal analysis. The
Chemist testified that ‘the chemical. formmla for a genuine. samblv of
Canadian Club Bleaded Canadizn Whisky is as follows:

Acids - Not less than 19 gram
Solids - Not mors than 125 grams

g per one hundrcd liters
Color "-Mlnutb Lraces of artifi

. per one hundred llters_
clal color

" The chemis t furtler testified tlat t31 f.ornulc~ uau been Obtulﬂed
from the manufacturer of the product in questlon and as a result of
analyzinw the contents of wmore than 47 bottles of tliat prand.. In

ddition, hs had analyzed the contents of the geruine Sealcd,bottle~
obtalnea from thb DiostUuor for compa"atlvc 0uroosoa.

. The acid, solid»and,colo” COﬂt"iE of the tmrbe 1lll°1t bottl
wer< analyzed by the chemist as Folloxsr

A01d° ~ Two . pottles contained 8° rans per one hundrﬂd l¢tefs
- and the third botnl contalmed 8.16 grams per hundred
lluers. : . S : ‘

Solids ~ One bottle Contdlnud &00.4 grams per one hundred liters,
: another £65.8 gramns per one bunafgd liters and tnc third,
SR grams ver one lmundred lwths :
'Cblors - Eacn pottl contalnea‘a largﬂ QUdntltJ of aftlfiulal
coloring. -

Because of the extreme variance between the . genuine formula and
the analysis of the illicit bottles, the chemist stated that none of
the three illicit bottles contained guﬂUln e Canadian Club Blended
Canadian Whisky -as labeled ; '

. The Cﬂelet further test1f1>g that hc did not test For esters,-
aldehydbs, furfural or fusel oil “b(CﬁUC»_tUry (the three bottles) .
are so !'far off!' I didn't think 1t was necessary to test anything
elsen '

The prosecutor, the only witness for the defense, merely testified
that neither he nor his song had tampered with the contents of the
‘three bottles. . He further testified; hOwbv»r, thet. he also employed.
two other persons on his llCGﬂde pPremises. R o

No testimony was offered to x“futc ths aﬂdljgls u&db by tﬂ' Drpmi~
ment cheicist, although the prosecutor indicated tinat he intended to
have "{his) caemist anelyze this contents', No such.analysis was made,
however, by any chemi:zt on the prosecutor!ts bvhdlf.

‘No. reasons were cs? fcia lly enumcrated by the. Prosocutor but flvc
points were argu“i in his brief. : ¥ , : :

Points Onb ana Tvo ralsc d by tios prosecutorbaré as follows:

I. The three bottles of alcoholic beverages tawen from the
licensee by the A.B.C. agent bore lao;l which truly:
dGSCleLQ tﬂclr contents.

ITI. ,EVuu if the brand ﬁaﬂv be& to be considered part of the
descrintive matter on the labsl, the chemist!s testimony
does not -establish any Cﬂvm*Cul °+“ndard of the product
by which the contents of the three bottles taxen by the
A.B.C. Agent can be tested. -
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R. 8. 33:1-50{e) provides that no person shsll "possess, have
custody'of, offer for sale or sell any 1111C1t beverage"

S . B531- 88 provides taat "Any alcoﬂollc beverage 1n any *¥%¥
bottle *% gl all ¥ be deemed prima facie an illicit beverage when the
#*%% bears a label which does no truly describe its con-

The Department proved that the acid, solid and color content of
eacih of the three bottles, labeled Canadisn Club Blended Canadian
Wihisky, differed materially and substantially from a genuine sample
of that product and did not contain genuine Canadian Club Blended
Canadian Whisky as labeled. : SR : g

The prosecutor's contention is that this evidence did not meet
the test of the statute. The Court of Errors and Appeals, however,
has decided to the contrary in the case of The Panda v. Driscoll,

135 N.J.L. 164 (Court of Errors aand Appeals 1946). 1In That case, the
record indicates that the varlence between the contents of the illicit
bottle and a genuine bottle of Schenley Reserve Whisky was only in
solid content. The Court held that "there was ample evidence to
sustain the charge' and that the "chemical analysis of the contents of
the seized bottle disclosed that it was not genuine Schenley Reserve
Wnisikey as labeled", 1In this connection, the Court further saild, at
page 168:

"The evidence disclosed that the appellant possessed a bottle
containing an alcoholic beverage bearing a label which did
not truly describe its contents, which under Pamph. L. 1942,
ch. 177, ». 580, 8 1, R. S. %c:1-88 was prima faclie evidence
that the bottle contained an illicit beverage.m

Points thregc and four are ags follows:.

ITII. Even if it were established that tine contents of the bottle
are not genuine "Canadian Club Blended Canadian Wnisky" and
hence not truly described by the label, with the conse- \

o - quent presumption of being 1ilicit, such nresumption has
v . been fairly and fully overcoie by tiie GVld@nCL pfOQGQthA
by the prosecutor. . ! 8

1v. Knowledge that thes alcoholic beverages were illicit is
essentisl to guilt. :

The progecutor urges that he has overcome the nr,@umptlon of the
illicit character of tns alcoholic bsverages in qu@stlon by testimony

. that neither he nor his sons had tdhp“t»ﬂ “with the contents of the
.three bottles. It has already been p01ntcd out, however, -that the
prosecutor admitted that he had euployed two Ob”“T,ﬂ.ISono-On his
licensed premises. - : :

In any event, this evidence indic ed only tonat the prosecutor ‘had
no knowledge of tuO 1111c¢t nature of tm>,alco holic bevsrages contailned
in the threc botitle This Ccourt has held tinst the violation oi pos—
sessing illicit aléohollc beverages is complete wisthout proof of such
knowledge, Cedar Restaurant & Cafe Co. v. Hock, 1¢5 N.J.L. 156
(Supreme Court 1947).

Point five is as follows:

V. The charge served upon the Prosecutor Goesg not set forth
any offense for whica Prosecutor's license can be suspended.

The prosecutor contends thmt'thw instent cr arge.does not seb
forth any such accusation, in that it me ersly. calls upon the Prosecutor
to meet thﬂ igssue.as to whether or not the alconolic beverage in hils
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‘possession are illicit solely because they are not genuine "Canadian
Club Blended Canadian Whisxy" and that the alcoholic beverages were
not necessarily illicit mercly because they were not genuine
M"Cahacian Club Blended Canadisn Wiisky'", and prosecutor's motion for
dismissal of the c charge should have been granteda

~In The Panda case, supra, the Court of Errors and Appeals held to
the contﬂﬂry The charge against the prosecutor is similar to that
aparovod by the Court of Errors and Appeals in that cace. At page
165 of the opinicn, it 1g said: "Tue Panda was notified of a hearing
befere the Commissioner on a charge that it had violated the provi-
‘sions of 'K, S. 5&:1-50 in that it had posseboec talcoliolic beverage
not genuine as ]abe$ dt. v, and further at page 168: "The possession
of sucn 111 lPLU anbr&ﬂﬁ i1s a mlsdemeanor under R. 5. 33:1-50."

Our study of the affidavits and ftestimony and arguments in upport
of and in opnosition to the applicatlion leads us to the conclusion ol
that no res SOu;blV debatable questlon of fact or law 4is presented. A
writ is denied. : -

7.  COURT DECISIONS - NEW JERSEY SUPREME COURT ~ BILLY URBANSII, INC.
v. HOCx - CFBTLO:AuI DENTED, - -
NEW JERSEY. SUPREME COURT
BILLY URBANSK I INC., a New ) : :
Jersey corpordtlon, N
Petitloner, Ol APPLICATION FOR
| —Vs- , - WEIT OF CERTIORART
ERWIN‘B,‘HOCK, Commissioner of
the State Department of Alecholic
Beverage Control of tﬂb State of
New Jersey,

WEORANDUM DECISION
(UVCL(GO iarch 18, 1lu48 -
not officially feporoed)

Defendant

|~ N~ N’ S S

Albert w. Seaman, Esc., Attornnv for Petitioner.
Semuel B. Helfand, Esq., Deputy Atuornwy General, Attornmy for
3 . JJe_LFi d.ul(lt

COLIE, J.:

Billy Urbansiki, Inc., a MNe corporation, applied to the

W o Jersey
court for a writ of certiorari to review an ordcr of Erwin B. Hock,
Commissioner, suspending the petitioner's license for a period of ten

days. .
A re ading of thp tbSthOﬂy taken before the DeputyCommissioner on

December 19, 1947 indicates thet there was ample testimony that the
petitionsr pQPMlttpu gambling on the licensed premises in violation

f Rule 7 of Regulation 20. On the aoplﬁcaulon it was urged that the
licensee was without snowledge of the fact that gembling was being
carried on on the premises. Assuming, wlthout deciding, that none of
the officers of the defendant corporation had such xnowledge, never-
theless such lack of .mowledge, assuiing it to be so, 1s of noavail.
See Essex-ﬂoléing corp. v. LocA, 186 W.J.L. 28. :

The den""l of the 8“011““t10ﬂ for.az continuance i1s also advanced as
a grouna for the allowance of a writ. Waether or not a continuance
should be granted was in the discretion of the vAr'and the court
finds no abuse in denying tiwe application. (

. The application for a writ of certiorari is denied.

Counsel for the defendant commissioner mey call for the transcript
~of the hearing at hls convenlsnce.

P I T
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8.

APPELLATE DECISIONS - DeSHIELDS v. CINNAMINSON TOWNSHIP,

CHESTER DeSHIELDS, )

Appellant, ) N

vse - ON APPEAL
) CONCLUSIONS AND ORDER

TOWNSHIP COMMITTEE 'OF THE :
TOWNSHIP OF CINNA¥INSON, ) :

Respondent ) ’

Edward A. Reid, Esq., Attorney for Appellant.
Walter Carson, Esg., Attorney for Respondent.
Robert w. Criscuolo, Esg., Amicus Curiae.

BY TEE CO%TISSIOJFB.

This is an appeal from the denial of an application for a
plengfy reteil distribution license for premises located at Broad
Strezt and Bellview Avenue,in the Townshlp of Cinneminson.

" Respondent contends that the application was properly denied
because no. license fee for a plenary retail distribution license had
been fixed by the governing board of the township. :

Although appellant has enumerated sundry grounds for reversal
of the respondent's action, the primary question is whether the
respondent board had jurisdiction to issue & license wnen no fee
had at any time been fixed by ordinance or resolution.

By fixing a fee for a class or classes of licenses, the munici-
pality indicates its willingness that such class or classes of
licenses may be issued in that municipality. Until the municipal.
volition has thus been manifested, in respect to a particular class
of retail license, no license of that class mey be issued. That
applies both to the municipality end to the State Commissioner. The
Commissioner has neither originel nor appellate power to fix those
fees. Cf. Miller v. Greenwilch Town5u1@lABullctln 57, Item ©3
Lysaght v. Denville, Bulletin 250, Item 1.

Since this issue is dispositive of the entire appeal, it is
unnecessary to consider the other grounds upon which respondent
rested its denial of ldcense to the appells nt.

I might add that on March 2, 1848, subsecuent to the hcaring in
the instant case, an ola1QQHCe Was aaoptea which prohibited the issu-
ance of any plenary retail dictridution licenses in the municipality.
It has been settled by the courts of this state that an appellate
authority is controlled by the law which prevails at the time such
authority renders its decision. Westinghouse Electric Corp. V.
United Electricael, etc., 1&% N. J. Ec., 97, 105, 106. Socony-Vacuum
0il Co., Inc. v. Mt. Holly Twp., 135 N.J.L. 112

The action of respondent is affirmed.
.
Accordingly, it is, on this 15th day of March, 1948,

ORDERED that the appeal herein be and the same 1s hereby
dismlssed.

FRWIN B, HOCK
Commissioner.
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9. DISCIPLINZEY PIOCE,DINub ~'PPE ESSION OF OBSCENE CARDS - PRIOE

RECORD — LICENSE SUSPENDED ¥OR 15 LDAYS, LESS S FOR PLEA.

" In the Matter of Disciplinery )

Proceealngs against

N

FRAVK PAULA

T/e SHERRY!S CAFE
140 Tonnele Avenue
Jersey City 6, N. J.,

CONCLUSTONS
AND ORDER

\
/
)
Holder of Plenary Retail Consuup- )
tion License (C-&% ilssued by tae
Board of Commissioners of the. )
Cluy of Jﬁrsey Clty° )

Phuef P. Artasersu9 ﬂg&ﬁ,' bornfv for Defenlant-licensee
Edward F. Ambrose, Esq., appearing for Department of AlcoholLV
Beveragé Control.

1.

BY TiE COMMIGSSIONER:

Defendant has pleaded non vul

to a charge allﬁglng that on
February 26, 1948 he aliovLu, p&rm tted aﬁQ suffered lewd and. indecent
plctures on "his licensed nremises, in violation 01 Rule 17 of State

Regulations No. 0.

/\

3
'

The cards which are the cause for the charge'sre basically busi-
ness cards. At the bottom Chereof thers is an U"invitation' to see
the . "art photo" on tiie reverse side, tuéather with instructions as to
how to "develop" this nphotoit. I welieve that the defendant, as he
contends, may not have had personal nnow1@ug~ of this 1l¢ogal activity
on his licensed premises. He is, however, fully responsible for the
action of his mana 5@1 W0 UuPCP“OOQ the "art¢cles of art’.

In 1J44 ov*,ndant' 1icense was suspended for fifteen days for
possession of illicit liguor. Considering this orior record, I shall
suspena the license for fifteen cdays. Remitting five days thereof’

-because of-tne plea will leave a nct suspension of ten days.

.

Accordlnﬁly, it is, on this 16tk day of ilarch, 1948, (

: OBDFRFL that Plonbry Retall Conoumptaon License C- SQ, 1bSUbﬂ by
the Board of Commissionsers of the City of Jersey City to Frang Paula,
t/a Sherryls Cafe, for premises 140 Tonnele hvenue, Jersey city, be
and the same is hereby suspended for a period of ten (10) days, -com-
mencing at £:00 a.m. March wi, 1948,.a10 terminating at 2:00 a.n.
April 1, 1948, : : *

EIVWIN b. HOCK
Commissioner.

W)
~



PAGE 16 . BULLETIN 798

10, DISCIPLINARY PROCEEDINGS - SUSPENSION FOR BALANCE OF TERM, WITH
LEAVE TO PETITION mO LIFT UPON EXPIRATION OF &5 DAYS AND CORREC-
ITON OF ILLEGAL SITUATION - TRANSFER HAVINC BEEN GRANTED BY

MUNICIPAL ISSUING AUThOBITY - APPLICATION TO LIFT GRANTED.

In the Matter of Disciplinary )

Proceedings against :

MILDRED SANTASIERE
T/a CLUB 88

88 -~ 1l4th Avenue
Newark &, N. .J.,

" ON PETITION
ORDER

Holder of Plenary Retail Consump-
tion License C-U06, dissued by the
Municipel Board of Alcorolic
Beverege Control of the City of
Newara.

Ctanley Bla<1, Eou., Attorney for Petitioners Rocco Craparotta and
Joseph Taccetta.

bY THE COMMISSIONER:

On January 21, 1948, I suspenced defendant's license C-5068 for
the balance of its term, effective at 2:00 a.m. Jenuary <7, 1948,
after she had pleaded non vult to charges alleging in substance that
she was holding the license as a "front" for her husband, Alfred
Santasiere., Re Santagiere, Bulletin 7du, Item 6. In said order it
was provided that, if the unlawful situation were a;tually corrected,
a petition might be filed with me to 1ift the suspension after at
least thirty-five days of the suspension had been served.

Pursuant to sald leave, Locco Craparotta and Joseph TaCOmea have
filec a verified petition Wbbf);n they set forth that on March 18,
1848 the Municipal 5otrr of Alcoholic Beverags Control of the CLty of
Newari transferred the license in guestion.subject to the suspension
heretofore imposed frow kildred Santasisre to the petitioners, Rocco
Craparotta and Joseoh.Taccccta, ~

The petition further sets forth that fhm‘petitioners are the bona
fide purchasers of the tavern business, ané that Miléred Santasiers
no longer has any interest in the license, and no interest in the
business except to tne extent of a chattel mortgagse given to secure
part of the purchase price.

It appearing from the facts se .t forth in the verified petition
that the unlawful situation has been corrected, dnd it further
ppearing that the thirty-five day suspznsion n&s already expired,

a L
The suspension will be 11tted cffective immediately.
Accorcdingly, 1t is, on this 15th day of lMarch, 1948,

ORDERED that the suspension nerctorfore imposed be lifted, anca that
Plenary Retall Consumption Liconse b—'Ob, dssusc by the Munlcipal
Board of Alcoholic Beverage Control of the City of Newark, be and the
same 1s hereby restored to full force and operation, effective
1mmbu1at~ly. ‘

= «f:; . ‘:S"") ”l / ]
{;;}' steweer )%‘-/V,/\
Commissioner.

e

, » - ~ New lersay State Library




