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2" E>EIZURE - FORFEITURE PHOCEEDINGS - ALCOHOIIC B8VEEAG1£~~ AJ:m MUSIC 
BOX IN SPEAKEASY IN PF'.IVATI~ hESIL~.:NCE ORDl~RED FOHFEITED - HE'Iffr1:N 
OF ~.rnsrc BOX DEiUED FOE FAILULE OF OWNEH TO INVESTIGATE ACTIVITIES 
CARRIED ON AT PHEMISES. 

•I 

In tha Matter of the Seizure ) 
on August 23, 1947, of 24 bottles 
of beer, 72 eNpty boer bottles, ) 

·arnL a wurli tzer music machine, 
at 634 Sycmnore Street, in the ) 
City of Camden, County of Carnde:n 
and State of New Jerseyo ) 

case No. 7167 

ON-HEARING 
CONCLUSIONS AND ORDEh 

William C. Schwartz 9 Pro Se .. 
Barry Castelbaum, Esq., app~aring for the; Departm~mt of Alcoholic 

Beverage Control. 

BY THE COMMISSIONEH: 

This mattsr coues before me pursuant to the provisions of Title 
33, Chapter 1 of the HcvisG(l Statutes, to determine whether 2<.1: bottles 
of beer 7 ?S e:11pty ·beer bottl,.:.::s, and- a· wur1i tzer music machint.:; and 
currency therein, S(::ized on August ~~~~i, lb47 at 634 Sycamore Street, 
Camden, New Jersey:; c;onsti tute unlawful property and should be for­
feited .. 

It appears that Camden police officers seized the aforementioned 
property in the basement of Thomas Ford ts dvv"<;lling & t ths abov..;; 
address, on thf2 basis of vvrittE;n stat~~ments from t~nree p8rsons the.t 
they were adrni ttrJd to tho prelilise,'.3 on August 2Zrd by Thomas Ford, and. . 
purchasec~ beer at a ba:r in the. basement .froff1 1.v1rs ~ Ford, who was behind 
the bar. 

Mrs. Farer die~ not hold any license authorizi.11.g her to sc:ll or· 
servs alcoholic beverages anG. the premises were not licensed for the 
sale _o·f alcoholic bev·..::rages. lilrs. Ford ·was arrested. and. held for 
action of the: Camden County Grand Jury. Ti1e property seized by the· 
police officers was turned OVt:?:r' to tl·ie statt; Department of Alcoholic 
Beverage Controlo_ 

In the.;: ba.sernent there was cl largs tabl•:::, chairs, a beer cooli;:;r, 
the music ma chin•::;, anG. E. board. placed across be0r cases as cl. illakeshift 
bar~ 

When thG matter came on for hearing pursuant to R. s. 3Z:l-66, 
William c. Schwartz app00.red_ and soucht to .r0covcr the music machine. 
Thomas Fore~ and Thel1Ja Ford also ap·pea:ced but did. not seG~:.: r(::turn of 
the beer and empty beer bottles, ostansibly because they were of 
little vsluc. They said that thG~ ~:er8 at ths hearing because th~y 
had received notic~ of the h2aring~ 

Mrs. Ford adnti ts thB. t tly; thrc-.:; D·2rsons ref(;rred to obtairn3d beer 
from her on· August ~3rd;; but claims "that they die_ not pay for tth:: 
beer, and that sh;:; tid not SC;ll it; the-Lt thsr.:..-, was a gather:Lng or 
party at Which bE.:;Cr, for Which VariOUS Of th·.:; group had ttch5_ppGd inTT, 
was availablr_: for thos;.; in o.ttonc:~ancc; ~nd th.~.-~:t the tJ:n·ee persons, 
strangers to him, had. bct;n admitted by j_~1r. Ford b•.::.causl: th2y vrnre 
accompanL:Jd 1Jy .a person ·\iv·i th vvhom Fora. W8.S acquaiDtecL 

Ford is employed by tn-..:; municipali tJi· as a true.:::.: dri v0r- and says 
·t11at h0 is associatl:d ·v\T::L th a socis.l club vJ1ich '~~t one tim0 held a 
liquor license; that.since the loss or revocation of such lic~nss, the 
club has no r-c::gula:c w.s1:)ting plac;.:;:; and ht:nce t.i:°h.:: iJsrnbers ·co:.11u to his 
basf'.mont one~ or twic0 a rGonth, vv-.r1sr:;..; ·~i112.~y e<-:J.t anci drinic, tll·2 cost of 
which is defrayt.:;d by ·contributions from trh::: membf:;rs of tils club. 
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The Yvri tten · str;_ te:r:1i.en ts, admitted in evidence -w1 thou t o,bjection, 
cl,:.:;arly .and definit1~ly set f<)r ti.1 that Mrs .. ··Ford was paid for th€ bec;r, 
anc. that she was· obserived. Sf-3lling beer· to othe·r per.sons there at ths· 
time. 1rhis positiv1.a evidcnca nugatives the elaini tha·t the beer vvas 
give:ii away. to those in attendance, and h\~nce I conclude that the 
seized beer "was int•.:mded for ·unlmvful sale and is illicit. R. S • 
33:1-l(i) .. Such illicit alcolIDlic· be~erages, and the empiy beer 
bottles and music machine seized thr.::r.cwi th, art:~· subject _to for..:.. 
f :::i • t r . :i R 0 rz '7 1 1 ( ) -- s 3 r-;;- 1 -~ T) 0 r·. ':' l 6' 6 81.U "-<" Lou .. UO·! - J' 'Ji., ·• ,u: -?::.,,·llo'.0• uu: - • 

Schwartz, ·tJ:·h:; ovmer of the music machine, claims that he did not 
~mo·w, or have any re.a.son· to suspect that illegf.11 liquor activities 
1iv,2r·2 _b~2ing ca,rried on at the place.. He testified that, on. a1{1 ·ave._rage 
'of once or twice a. month,- Mr;; Ford 'obtained. a.coin-operated.mu.sic 
rnactline from him for · a'n overnight rr.mtal of ~~.5 ~ 00, on th•::; representa­
tion that there. was to be_ a party at tl:i.s plac2·; that Schwartz left 
his machin.J at the place unt~l it was convonhmt for him to pie_':::· it 
up; .that whatever coins were in th0 machins when Schwartz removed it 
wer0 .turneei. over to Ford; and that the S(-;i~f-'Jd music machine was · 
plac0d 'th2re' under Sl1cl1 _an arrang(~rn.ent, ori Aw~ust 15' H:J47 0 Schwartz·· 
did not. produce any· documentaI'Y ·evidence supporting his claim that the 
machine- ·in question was pla·c(0d: ther_e on August 15th for an· overnight_ 
rental of $5000. · 

· A.- person· ·who see.::{s r~:;tu'.rn of a music machins seized in a spea1I­
easy must establish that although .th~ c'.xcrcis::;d reas·onable prudence in 
placing th-2 ·mt1sic machine thcd·c_, he dia no·t obss~"VG any:thing ·to indi"""" 
cat'E? that. it -~\ras a sp·e~ksasy. He Scizure_QasE'~ _N.o. 6875, Bulletin 716_, 
Item 6 •. Wher(,· a rnltsic machin.:0 is iJlacocl in a private home, on a 
rental ·basis; .·for an tJ:x:tended p8rioci of tinh.:, th2 ovme~ must present 
evidence· that, although ho t·::xerciscd tlLJ utmost _caution, he did not 
discover nor had any reasoll' to susp(:::ct that, ths place was a speakeasy. 

·The evidence pres.ented ·o.oes not establish tllat it was· an overnight· 
ren ta1. On thE:: contrary, Schwartz seems to have left his ma.chin~:::· 
there for an indefinite perio<:.~ of ti@:;. 

' \.. . 

Tho horo~"-l"rnff.~-: · b 0 --; a""1d other H:(uj nnic·nt in·: tho basement was visible 
evid~ncc t~;t

1

~l~~h~ii~Lbevsr~ge; w~~~ .being served. A r~asonabli . 
prudent IJerson v.ro:uld hav~; sought .to asc.er.tain th0 nature of ths .activ­
ities l:h.:dng carried ori thc:rG. Schwartz, 110~..Yever.9 vtrheri placing the 
machine, .,mEu·ely accf3pt2d ·M:r •. Ford 1 s word that partif~s W(:re b<:;ing h 0cld 
th2r:e.. such conduct. was not that of a '·N::asonably prudent· person. 
Hence, Sc11.wartz l's app11ca ti on for rs turn of the music machirn:: ·is 
denic.:d., 

Accordingly·, ·it is DETEHMINED. and ORDERED that the seized prop~· 
: erty, more fully· described in f)chedulr.:; TYJ.lfi attached hvreto :> cons ti-· 
tutos uril<?:wful prop(.:rty ,. ·ancl th1-.?; s;;liJW be ane.i lK.reby is forfc;i"t(.:;d in 
accordanC:e with ·thc .. provisions 'of Ho So· 30::1-66, c:u1cL that it· be· · 
retained for th0 uss of hospitals and stat0, county and municipal 
insti tm.,;ions 1 or dE~stroyec_. in ·h'holc or in :part.?· at the direction of 

. the Stat-.: Commi-ssionc~r of Alcoholic B 1~v0rag·~ Control. 

Dated: March 11, 1848. 
EHVHN ·Bo 'HOCK 
cm1mission1.::r·. 

SCHEDULE HATI -

·:24· - bottle~ of beer 
72 empty be~r bottl8s 

1 - wurli tzcr Music ldachin·2, Serial 1Y421146, 
and currency th~rein. 
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3.~ S.EIZURE - FORFEITUHE'. PROCEEDINGS - ALCOHOLIC BEVERAGES INTENDED FOH 
UNLAWFUL. SALE ORDERED FORFEITED - MOTOH VEHICLE IN .\NHICH BE1JERAGES 
WEHE TRANSPORTED RETlJHNED TO INNOCENT 'LIEN CLAIMANT. 

In th(-; Matter .of the Seizure ) 
on December .8 9 =!-847 of 11 -·4/5 
quart bottles of whiskey and "a ) 
Cadillac coupe on the highway 
1~novm as Route 29, in the Tovm_ship ) · 
of Sl)ringfield, County of Union 
a.nd. State of Ne11v Jersey. ) 
- - - - - - - - - -·~ - ~ -· - - - ~ 

/ case No. 7211 

ON HEARING 
CONCLUSIONS AND ORDER 

Alfred J. Habig, Pro Seo 
Harry Cas~elbaum, Esq .. · 9 appearing for the Department of· Alcoholic 

Beverage Controlo 

BY THE COMMISSIONEH: 

This matter comes before me pursuant.to the provisions of Title 
33, Chapter 1 of the Revised Statutes, to deterrnine whether-11 - 4/5 
quart bottles of· vvhiskey: and a Cadj_llac coupe, seized on December 8, 
1947 on t~1e _highway .::rno'wn. as Haute ~9, in Spi.,ing.field, New Jersey, 
constitute unlawful property and should be forfeitedo 

It appears that on the above date Springfield police officers 
discovered the motor vehicle in question apparently abandoned on .the 
highway o The bottles of whisKey were. ·in. the car. Robert Habig, the 
registered owner of the vehi-cle, was iater located by the police.. -He 
gave them a signed statement which, among other things, sets forth ~ 
that he purchased 25 bottles o.f alcohqlic beverages from a friend :a.nd 
sold betvveen- 10 and_ 14 of these· bottles to differ.ent friends in . 
Newark and ·Lambertville, ·.New Jersey-; and that he had driven from 
·Lambertville to Springfield, where he abandoned the car· because· of a · 
YYblowoutn of one of the tireso 

The motor vehicle and alcoholic beverages_ vvere turned over to the 
·State Depa·r~ment of Alcoholic Beverage .. Control~ There::ifter, ABC /'· 
'agents obtained an additional statement from-Habig, in whi~h he 
claimed that he paid $2.00 a bottle for the.whisAey and sold it for 
the "same price ai1d that he made at least one sale of alcoholic bever:.... 
ages di:rectly frora:. the .car sho'rtly be_fore he left Lamb.ertvi~le. 

It is abundantly clear that Habig. intended to sell· the whis1rny 
found in his car.· Hi's claimed purchase of the whisirny at ~~2.00. a 
bottle, far below any retail dealer's price, justifies the further 
inference that he purchased, or otherwise obtained, such VlhisKey 
unlawfully~ -The wkl.sl{:ey is therefore illi.ci t on both scores o R. S. 
33: 1-1 ('i). Such illicit w·hiEiirny, anG. the vehicle in which it .. was . 
transported, are. subject to. fo~cfeiture. E~ S. -33: 1-l(y), R.S.33~ 1-2, 
R. S. 35:1~66o . . . 

When the matter came on for heari~g pu~suant to-Ro So 33:1-66, 
Alfred Jo Habig, father of Robert Eabig, appeared and sought reco['.'ni­
tion of an alJ_eged. lien on the motor vehicle. No one has appeared to 
oppose· forfeiture of ths alcqholic beverages ... 

I have the discretionary authority .to rec6gniz6 a lien claim 
against property subject to forf 1~dture if' I am satisfied that the 
claimant has a valiC:~ lien, has. act_ec~ in. good .fai tl1, apd had 'no L 

lmowledge of ·the unlawful use to which the property was put.? or of 
~ such facts as would have _led ~ pe~son pf ordin~rj prudence to discover 

such use" · R. S ,.· _33:_1~66 (f) .... 

A lien claim by the father or other closo relative of the owner of 
ths" property subject to forfeiture w~ll be closely scrutinized·.? but it 
is not necessarily invalid merely because they are related~ 
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Alfred J. Habig t'::stifiecl the:.t he has ahvays been a resident o.f 
this statej h&s-been in the automobil~ business· for about 37 years, 
and has never been ~.arrested. on any charge, or accused of unlawful 
liquor activities. ·. · 

He further says that in Novembe1:.., 1340, his sori,. then ·18 years of 
age, went directly fron~ hie;,11 school to ser\i:j_c.e · 1n th<B armed· forces; . 
that tt1~ son ··was honorably Dischc.1.rgecJ. about June 1J4:6 ·and returned to 
this stat~:; and ·renev11ed his resid·E.~nce with his ·parents. arovnd Jariuary l, 
1947. 

The son obtained employment with a ra~io c9ncerno In March 1947 
his mother advanced hi111 ~;»lbO. 00, 'Nhich he used as a dovm payment on 
the car, th~ purchase price of which was ~t,650. 00·.. The so:h. usr2d the 
car in connection vr:L th his next two ventures; as a.n employee of a 
house insulation concern, and next as. a salesman for vacumn cleanE:rs, 
a11,d vvas so· employed at the time of the seizure.· 

The boy was not successful in any of his ventures.. Most· of his 
meagre earnings seemed to ha vs beeri epplied. to obliga ~ions Jncurred, 
aftor his disch~1rge from th:e <.;:i.1~my. Gon.sf:quently, he clid not meet his 
Obll. g·ati· on to nay q~?-.8 5° n·.'.·on+hly +·o t'hc. ·tiii-orTl. '=' +·oT·:.-n bnY'I> i:o•hi· c1'.-. . 1- c 'r; "-' • • r...; U. .~ u .. ~ l.J .:..1.v .u.1 - ,.,J v ,.... c.\..L.w:.!.. ·; .J. 

financed the purchas·0 of the, car·.,· Only tvJO payments ·wer~.; ma.de, of 
vvhich onG was made by the fatht::r, \.;~ho also paid ~~86. 90 for tires. for 

, the car a11cL ins tall ed. a radio of t11'0 val UC:.· of .~.5q $ 00 o 

In Sc.:p·tE:mber :J._947, tl'J.·2 account bt?ing in arrears; the· baru.{ G.eman-· 
deG. payment of tho bc:~lanc·~:: · du{j, a;aounting to· iil'1454o0l.? ·which the father 
paid.. W11ile it is not clear vJhGther legal ti.tle to the. car was then 
conveyed to tha father, n6verthel6ss, father and son executed a con­
ditional sales contract wherein ths father was design~ted as ~elle~ 
arni. the son as th0 btiye-r· of th.:; car" Th::-r"<~after the son did .not make 
any payment whB. tsocver on this contract; which fixed ~}J84. 22 as thrJ, . 
purchase pricQo· Thi~ represent~d the money atvanced by the mother as 
a dovm :payµ1ent on. the car, the moD<Jy advanced· by th~· father directly 
for the car, and money adve.:nced by the fe~ther to meet ·other _obligCJ...,... 
tions of the son. A nmv motor vehiclr.:: bill of sale was issued by the 
Commissione.r of Motor. V1.Jhicles of this state, .c·ertifying that title to 
the CaJ;' was in th2 son IS nan10· anG. , that th:; f D. ther held an . encrunbrance 
thercono It is immaterial Yv.hc.:-;thcr th..:; document executed between 
father· and son is in ·12gc;~1 effect D. concUtional' .sales contrac't or a 
chattel mortgage: because in ~i thsr evt.mt its execution to secure a · 
prt::cedent debt is valid" Sec Collerd v. Tu~ 78 ~ .. J •. Ed. 557 o. 

Hence J if recognizccl, it is nee es sarily s. lien for· ths full .amount 
named. . . 

I am satisfi~2d from the evi0.enc0 ·that ths father's lisn was not 
fraudulent in.design, but ~epres~nts actual raonies ~dvariced on the 
son's bG.i:-... al.f. The boy d.i( not· fr::ivs any crirninci.l rocord.9 and th·2r6 · 
appear".S to be nothing in his baCKground vihicl:!. sl1ou1.¢t b,ave led his 
parents to suspect that hi2 viould engage in the unlav·;ful salE".:: of alco­
holic ·beverages .. 

I shall the'refore recognize Alfred J. ·Habig' s claim as a valid 
.and subs:Lsting lL:;n in the'amount of ({J84.2~:.9 and find that, he acted 
in good faith ari~ had no knoti06ge, or reason to su~pect, that his ·~ 
son would violate the liquor·lawso · 

The appraised retail ·Valu0 of the c&r ~s $725.DOv It was pur­
chased ih March 1947 for e650~00~ It is.s~lf-apparent that it is 
impractical for the state to rBtairi.the·motor vbhicle upon pay~ent of 
the lie11.. It is further ci:ooarcn t that such lisn anc~ th(:; costs of 
sei zur(~ an9, -storage eX:c.eed·~ - 1rv-ha.t cari b~; realiv;;d at. a public sale o'f 
the; ve.L+icle .. · The.· Cadillac coup'c; ·\Nill therefor(:: be turned ov~r to 
Alfred J •. Babig; th~3 lien claim<imt, ffi!Oll paimcnt of thtj costs of its 
seizura ~nd ~t9iageD 
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Accord.ingly ,- j. t is DKI.1EH~·HNED and ORDERED that if; on or before 
.the ~22nd day of }'fia.rch, 1948, Alfred J. Habig pays the .costs· of 
seizu.r$. :and storage. of the Cadillac coup~~, it will b.e returned to 
him; and.it is further · 

DETERMINED and OHDERED that th2 11 - 4/5 quart bottl0s of 
whi st:ey co1:1-S ti t12t2 unlawful property, and ·t.ha t the sarni3. b0 and. hereby 
is forfeited in accordance with the provisions of FL. S ~ 33: 1-60, ~nd 
that it b6 retained for the use of hdspitals and State, county and 
rnunici})al institutions, or deDtrbyed in whole or in part, --at the 
direction of the State Com:mis sioner of Alcoholic Bcvera12:·~; control o . . u 

Dated: l'.1arch 11, 194~ ... 
ERWIN B •. HOCK 
co~mnissiorn::r 0 

4. APPELLATE DECISIONS - EGAN Vo CLINTON.TOWNSHIP, KENT AND KLINGLERo 

Appellr::~n t J 

-vs-

) 

) 

) 

) 
TOWN SHIP CQ1\J1Lll'J1:TEB~ OF THE 
Tm::i·NSrUP OF CLIN'.:L'ON'. s.nd HUGH 
irnNT and WILLI.AM' C. j{LINGLER 7 

trading as CLINTON POINT PACT~AGE 
STORE ) 

·' 
) . 

Rsspondents 

Williaill C& Egan, Esqo, Pro S~. 

ON APPEAL 
CONCLUSIONS AND ORDER 

Anthony L~-0 Hauck, Jr., Esq., A ttorn~;y for Eespondeµts Ki~nt and 
Klingler. . 

Wesley L. Lance, Esq., Attornsy for Hespondent. Township comElittee. 

BY THE COMNlISSIONER: 

This is an appeal frotn thi:-:; action of respondent Township comm.~ ttee 
in granting .a plenary retc:.il c:t:Lstribution license to respo1iclents, Hugh 
Kent a:nd \iVilliam C" Xlingler;; ·for pruuises at th~:;· intersection of 
Stats Higrrways 28 and 30 ln thi2 Townsr1ip of Cliri~ono · ·· 

Appellant sets. forth numerous reasons for reversal, some ·of .··which 
vriert.: abandoned ·at the h~aring o Of .those ·reniaining, tht.: only· :rea'sons 
which requtre any consiaLration are the following: · 

(a) 
(e) 

(j) 

T~c iicense was issued for an uncompl~ted ~uilding; 
The license was issued -vvi thout regard for the; paramount 

issue. of public necessity and convenience and the action 
of responclont, issuing authority constituted an abus~:: of 
discretion; · · 

Thi;; action of respondent Township Committee .was contrary 
to the provisions of Co 34 Qf th8 Laws of 1947. 

·As. ·to. (a)~ 1rhe evi.d~ncs discloses tbat th0 build.ing had been com­
pleted ·and .th8 licensed promises ins.psctecL befoT·.~3 th8 .li.cense was 
issued on October 4, 1947~ 

As to (e) ~ · The l.icense in question is th2 only .Plenary rotail dis­
tribution license ·in. the .Township. Qf Clinton., The sectio11 of tLe 
township in vihich th•2 :Licensed pr,s~~ises are locat(~d is sparsely· 
S'2ttled, but there is VGI'Y heavy trc~ffic ori both State Highvv·ay '28 and 
State Highway 30, arid one witnsss charactsrized the ·intersection of 
these highw·ays as Hthe .·hub' of ttH:3 roads of Hunterdon Countyt1. A 
large theatre has been e~ccted near.the intersection ~nd there is 
evidence which indicates that this section may be developed as a shop-· 
ping center for persons residing in nearby corn.nmni ties. Ten plenary 
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retail. consumption licen$es hav~-J be·en ·issued in the tdwnshipJ but it 
appears that there is nq other plen&ry retail'distr~bution license 
within a distance of ten miles from tha premises opbrated by Kent an~ 
Klingler. The license in question was gr&ntsd by the unanimous vote 
of the members of the Township Committee, and all of saiq members 
testified tba t in their opinion there is. a real publ·ic ·need for said 
license. The only t'esti1nony to. the contrary· was givcm by varj.ous . · 
witnesses~ who hold plenary retail c~onsu.mption l'ice.nses and 1Nho 
e·xpressed the_ opinion that nthere is no place in Ne-w Jersey :where 
tht:::rs is need 'for a new l,icense". 

- The issuance of reta1i:11censes is primarily entrustsd to thci' 
~ sound discretion of the local issuing authori tie.s" ·.R .. s .. 33: 1-19 •. 

In an appeal ·from.the issuance of a liccnse,·the burden of p~oof 
rests upon appellant to establish that the loc~l issuing authorities 
abused thE;ir discretion. Tt1e testimony presented by appellant is far 
from sufficient to sustain the burden of proof in' showing that the 
action of the· respondent issuing authority constituted· an abuse of 
discretiqn.. See ·Rule 6 of State Regulati~ns No~ 15. · 

As to ( j) : Section: 2 .·of co ~~4 of the Laws of 1947' provides: 

TYExcept as otherni.se provide'd in this act, no . .f1ew plenary 
r·etail · consrnnption or seasonal ri:::tail consumption license 
shall be issued in a municipality unl·ess and until th;_; ·com­
bined to.tal num·ber of such licenses ·existi~g in the rnunicipali ty 
is fevver than one for each one thousand of its population, as. 
shown ·by ·the la·st thsn .preceding Federal census; and no new. " 
phmary retail) distribution license shall be issued in a.. 
municipality unless o.nC until the number of such licensr::;s· 
existing i:n the municipality ls fevver than one fo1• each ... · 
three thousand -0f · its ~6pulation as shovm by the last then 
preceO.i'ng Federal, census. n . · 

. . 

Section 3 of c~ 94 df ·th~ Laws 6f 1947 provides: 

·''Nothing in this act shall prevent_ the 1issuanc(~ and existence 
of one. pl,anary or seasonal retail. consumption license _and one 
plenary retail distribution lic.2ns0 -in a municipality whose 
po.pulation as .shown by .the last then preceding F(~deral- census 
is less than ·one thousand .. tv · 

The population· of the Township of Clinton, according t·o the 1940 
Federal c'ensus, vvas. ·2,34'0 .. 

. . ~ ' . 

··Appellant .. admits: that, ·in a municipality having a ·population· of. 
less than 1,000,. on~ .plenary ret~dl distribution license may be 
issued as provided in Section 3, but ho argues that, becaus& of ·the 
provisions of Section ~, no plenary retail distribution license may 
be issm~d in a municipality which pq.s a population· ,of, raore than 1, 000 
but less than 3,000. Such a construction of the ·Statute would lead to 
the absurd result~ that·a municipality vvith a po:~ul°'tion.of 100 people 
could hav:3 one plenary retail distribution license, vvhereas a mun"ici-:­
p.ali ty with a population of ;2900 could ,-pot have a plcmary retail: 
d:Lstributio:n license. ·. 

·Statutes ·must be construed so .as to establish their real inten-
. ti'or;i.. It ·1·s. an established. rule. in· the cxpos.i tion of statutes that 
the .in.t.·a.nt~o.n of the Legislatu.r 1~ is to be dqrivsd from .a· view of ·the 
w.hole .. and of e~e-ry part ·.of the statu ti;) ta~:(~m and compared tog-eth8r. · 
The real intention, when ~scertained, will. prev~il over the literal · 
sense of term.so Pine v. Okzews.i:d, 112 N. J. L. 429. See also State 
v~ Clark, 29.N.J~L .. · 96; DiAngelo v~: Keenan 2 112 N~J.L. 19, afftd 115 

·N .. J .. L •. 507(1 Considc.r'ing,all the sec.tions of Co 94 of tlH::; L-a:ws .of 
194?, it is clear tll.at it was-. th2· purpose of thfc Legislatur.e to P,ro.­
hibit the issuartce of a new plenary retail distribution license ~here 
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the· issuance of such licc:nsc ~vvould rE;sul t in the e::-:i.stu1c::. of more 
~han on~ for each 3,000 of ths _population of the municipality. As I 
construs c. 94 of the Laws of 1S47j there is nothing therein which 
prevented the issuance of the license in questiona 

For the r·8asons aforesaid, the action. of respondent' issuing 
autho1~i ty l's affirmed. · 

Accordingly, it is, ~:m . this 12th day ·.of 1Jia.rch, 1948, 

, ORDERED that the acti.on of respondent Township Cornmi t t·ae b:..:; and 
the sar11e is hc::reby affirmed, and the appeal h<;jn;in be.::: and the same is 

·hereby dismissed. 

EEVVIN .Bo . HOCK· 
Cornrnissionero 

5. SEIZURE - FOR.FEITT)HE PHOCEE:DINGS - 1'.LLEGAL STOEAGE OF TAX-PAID 
LIQUOH BY HOLDEF. OF PLEN!.\EY EETAIL- CONSU:JIP.TION LICENSE VHTH INTENT 
TO EVADE FEDEHAL FLOOE TJl..X - FEDE.EAL r~eA.X SUBSECUENTLY PAID :-­
LICENSEE ORDERED TO OBTAIN VALI.D.A~rnrn PEPJVIIT ON CPAY~ilENT 'OF ~j~600. 00 
FEE AND COSTS OF SEIZURJ~ .. 

In the Ma ttrar of the Se:tzur12 ) 

) 
ori July 16, 1946 of a quantity 
of alcoholic beverages at 229 
Laurel Avenue, in West Keansburg, 
County of Monmouth and State of ) 
Nev" Jersey~ 
- - ~ - - - - - - - - - - - - - - -) 

Case Noo 7016 

ON HEARING 
CONCLUSIONS AND ORDER 

Meehan Broti1ers, Esqs o, by John Meehan, Es(: .. , Attorney for 
l~1iartin J. Flynn. 

Harry Castelbaum, Esqe, appearing.for the Department of Alcoholic 
Beverage Control~ · 

BY THE COlVTIJISSIONEH ~ 

Tbis matter comes before me pursuant to t~e provisions of Title 
oo, Chapter l of the Revised Statutes, to determine whether 178 ~ases 
of various brands of alcoholic~beverages, seized·on July 16, 1B46 at 
228 Laurel Avsnhe 3 . West .Keansburg, No Jo constitute unlawful property 
and.should be forfeited. 

It appears that on the above date, ABC a.gents, investigo.tin&; a 
complaint· that~ large quantity of alcoholic beverages were being 
st.ored in a dwelling at the above adciress, were perrni t teci to s.earch -
the cellar wherein they founc. and seized the alcoholic beverages in 
question. 

Martin J., F'lynnJ ·who then held, and still holc1sJ <:1 retail consump_:_ 
tion licenss in Keansburg, claimed_ that such alcoholic beverages were 
part of his stoc1:, intended for resale at his tavern. 

It is unlawful for a retail liquor licEmsee to store any part of 
his stock of alcoholic b'2verages at any plac0 other than his licensed 
premises or a public warehouse licensed to store alcoholic beverages 
pur~uant to Ro So 33:1-14, unless the licensee first obtains a permit 
from t.he State Cornmi ssioner of Alcoholic Bt;v•2ra,;e Control. . Hule 25 of 
Stats.Regblations Nao 20. Seizure case Nb. 6701 2 Bµlletin 777, Item2. 
Flynn did not hold any suci1 perr:1i t ancl .ths ·aforesaid ·promises were not 
l.i.cens ed., 

Alcoholic beve'rages stored unlawfully; al though .tax pcdd, no1?ethe­
less are illicit anG. subject to forft.?itureo R .. S. oo~l.-l(i) and (y), 
·R o S o 0Z ~ 1-6 6 • 
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1~hen the matter came on- for hear:ing pursuant to R. So 3S: 1-66 ~ 
Martin J" Flynn appeared. and sough~. rctur.n ol' the a.lcot1olic. beverages ... 

. Unlawful. storag2 .of alcoholic bcvera.f;es by:/'""\ licensee, in' 
ignorance of .the la-w and vyj_ thou t any fraudule:1~ ... ~n tsnt in other 
respe6t~, is gerierally po~rected by·a validating permit rather· than 

· forf~i tur1-3 of trH:: alcob.olic beverages" Flynn appare·ntly did not know 
that the storage of tlw alcoholic beverages. el.:;c:~v~'he-rfj than on the 
licensed premises was a violation of the Alcoholic Bsverage Law. 

. ' 

It is claimed that a large quantity of alcoholic beverages was 
removed froril the licensed prenises during t;he J:1u;rricane .1n September 
1944; furthermore that, since ~lynn did a sea.sonaJ_ bu.siness, tt was 
cus tornc..ry, at the close of th..::: se&son, to r~movc wha tevor stock of 
liqu6r there was in the licensed premises to his manager's home. 

. I . .. 

I am not satisfied that thE: alcoholic bf..:;verages were· stor~d ·noff" 
the lic~~nsed prernises S01"2ly.for the reasons. stated. On'the cb'ntrary, 
as to part of th0 liquor, it app8ar~ that such storage was pro~pted · 
by an effort to :~vade the Fcdct·al YI.floor tax" imposed on: April :.1, 1944. 
The Federal Alcohol Tax Unit det0rminc4 that a portion of the alco~ 
holic beverages was . subject to sud1. tax ~:tnd oi1 April 28, ,19L17 ;)!l?.rtin 
J. Flynn pa.id., thr::;; SUi1l of ·$;1185· •. 55 to tlB _F·t::deral au thoi;.,ities it1 :)ay-
ment of the Ufloor ta.xn -r:i--nd ponc}lty:.. · . I 

The actual ownershin of the: licuor. is not free from doubt.·· How­
ever, Flynn pressnted- r~co~cds from ··his wholes2.lers c<;mcerning his . -
purchase. of alcohol:Lc bcverageso Eighty case·s.? bearing so.rial lnu1nbers 
of the 178 cases. of liquor seized, WCI'i.:: traced and fot.md to .J.1ai'G b~cn 
actually purchased by J;l'lynn .froni the respective wholt.~sal.0rs~·. 1;tsms , 
vv-hich bear no seriel nurnbers caml.ot, of course, be ·definitely ttaced 
to the wholes?le~s but the records 6f tho whole~altr$ disclose:~h&t 
Flynn purcht:.sc:d -,liquor from th(::m- of th2 bra:n.ds ~rnizt;d.. I _am thbr_efore 
satisfied that all of th2 alcoholic beverage~ ar~ .the prop~~ty ~f 

· iviartin J. Flynn. . · . . .·. · . • . . . ' .·· •.. ·. \ · 

.On July 30, l947f' the Uniti:Jd States Attorn~ey-for this.district.· 
advised the Federal Alcohol Ta:x: Oni t that he dl~cll.ned.~- to. prosecl?-t.e · 
Flynn on criminal charges because; h,J fsl t that~ tho facts 'in_ ,the ca_s~ 
failed to show- a flagrant attempt i:o· ·defraud the Gov'srnment .-of i~? _ 
tax. we hav8 r'ecently been advised ·by the Federal .Alcohol Tax Un~t· 
tha.t it r'egards the cas0· as closed ... · · · · · · 

In vievv of the so cir"cumstanccs; ·I conciud'2 that, a·s fn previous 
siri1ilar cases, it woul.d· be: unfair to. re~.:; stablish the evasion ~Qf tl1e­
Fecleral TY floor taxn sols5ly for t1ie purp.o.se of supporting a forfeiture. 
See Seizur1J ·case. No~ 6701., supra_, and . cas.es ci t~;c1 the:rcin. 

I ,shall, tlh2rofore, ii1 Lt·~u of forf~..;i ture, ac.cep t }~!Iar~in J .. Flynn's 
applicatio_n·for a permi~ r·etroactiv·c.:ly validating' the m1l_p_vvful storage 
of th::. ·alcoholic beverages from Scipt2111ber 1D44: tbr.ough · Jun12 30, 1945, 
and an cW.di tional perL1i t ·from July T, 1945 throl:!-gh July. 16, 194;6 ,. at 
a fee o_f $300;. 00 ,for each pcrmi L In add.i ti on; h;:; i·s to pay the· cos ts 
di.1e, pa'id or inclirred in connection wi tl-~ th-_:: seizu~e. of the alcoholic 
beverages by this Departin!Shto. The: issuanc'J of .tht;se permits will-.also-

. s·erve in lieu of :discip1inar·y proceedings on th~.:: .score of-. unlavvful_-
storagG o Sec. Seizu~2 Case No.· 6701, s.upr_a~ · 

Upon issuance of ·"such permit;:> and· th_;: pc:.yinent 'of th\0 costs_. of 
.... sei_zuI»~, the. 17 8 ce.ses of alcohplic. bi2verag·2s referr~;d to· her,ein will 

bs returne6 to Martin J. Flynno 

Dated: March 12~ 19480 

ERWIN -B. HOCK -
comn1ission0r 0 
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6 •. COURT DECISIONS - NEW JERSEY SUPHElvIE COURT - .ENGLISH v. H.oci:: 
APPLICA'I'ION FOR WRIT OF CERTIORARI DENIED • 

. NEW JEHSEY SUPHEME COURT 
No. 228 October Term, 1947. 

CHAHLES ENGLISH, 

Prosccu to?'.'/, 

-vs-

) 

) 

) 
ERWIN .B. HOCK, .commissioner of· ) 
the State Department of Alcoholic 
Bevetag2 Contr61, '· 

Defendant .. 

Submitt~d October 7, 1947. 

.) 

- - ) 
Decided March 16, 194~. 

On application ·ror wr.i t of Certi:or~ri o 

For Prosecutor: Samuel ·so Fc::rster_., :Donal ·c .. Fo.x~ 

For.Respondent: Walter D .. Van Riper, Attorney General, Sarnuel B. 
Helfand, DGputy Attorney Gei1eral. 

BURLING, Jo 

The Prosecutor ~as; on~~rch 13, 1946, th0 holder of Plenary 
Retail consumption Licerise C--7· issued by the Townsh~p ·Committee of 
the Tovvnship of Livingston fo'r premises at 343 ·Vv: 1\1It. Pleasant Averi·1J.e, 
Livingston,. County of Es.sex c:tnd ·state of Nevv J·ersey .. 

1
. 

,. • ' • ' t • • • ) 

·Notice vvas given'. on April 10 '" 1946 · .. to. the Proseq,utor ·of the pre..,., 
se'ntment of the charge against· hlm in th'2 following l.anguago~ non· · 
March 13, 1846, you possessed.iilicit alcoholic beverages at your . 
licensed premises viz .. three 4/5 quart bottles labeled ncanadian Club 
Blended Can.adian Whiskyn all of whi.ch bottl 1~s contained .. alcoholic , 
beverages not genuin8 as lab~led; ~uch'po$session·b~ing in violatibn. 
of Ro · S. 33·: l-5on arid: c2.lling upon-· him to sho"v-v- causG why h:Ls · licGnse: 
should not be suspended or revoked.. The pr.osecutor pleaded nnot · 
guiltyn to the charge and aft~fr thic· ·re·ception of the tes.tL~10ny .he was 
adj.udged .. gnil ty and hi,s lic8ns.;~ w~1s .. susp•3nded for a pe.rioci ·of.· twenty- · 
five days by the Deputy cmmnissioncr,' Ervvin ·B. Hoc:,{.? novv the Commis­
sionsr of the D..:::partment of Alcoholic Blsver.age Control. 

Application- was rriade :to ~ th~3 Honora:ble'. '. Chs.rles· w. Par.r.~er; Justic12 
o.f tbc supreme CourtJ •fo-r. a Wri~t· of Cer'tior~r·i ·c:tnd :th.:; writ W(lS de!.li8d 
by him.. Applic:a ti on was ·then made· to ·:t:1e Sup'reine court· en bane. 

.. . .. 

··· · : Wi:th. 'his:· pr•esent applic'a.ticn~, tho. p~~osecutor:· p~·eser1tod· :Jn aff'i.-. 
d?-vit dated· tht: ?th daJI ·of' Apri1J "1D47.o · . T_liare is prh1tcd. in· the 
State .of.Case·an affid~rvit dateo.··the 20th day. of.IJlar.ch_? 1.9.:±7' ·of 
Samuel B .. :.H<:;;lfa.nd·" 'It is assumed the.t this· affidavit was. us.cc_ on the 
appltca tion. to Jnstice ~ari::.:c.:r. on.· N[arc11·· 22hd)", 1847' but is~. als'o. a.'gain 
pre.$ented~ In· addition th::.:; test:i.rnony' \ta.t~(::h before .the Hoar er of the 
Dep.E1rtment of· Alcoholic· Beve:tagJ control on J\1ly· G6, 1946, which. v~as ·. 
the basis for the ·order for which' a ·review :ls dssired is printed in 
the stats of caseo In .tho briefs~~of:·both'p.arties· refercmces are made 
to the affid~vits referred to and the testlmonyo In disposing of this 
matterJ consid·eration has be.en given to 'such affidavits .and test.imony 
upon the .assumption that ·tl..erc:·: ,was· m1 agr.0erne.q,t ·.-~Y ·t}J_·:.:m to that effect.. 

On March 13, 1946, an agEmt of th .. ~ D·2partrnent of Alcoholic .psv,3r­
age Control made an inspection of the prosecutor's licensed pre~ises, 
and in tl1e course of such inspection, tr.:;sted the c.ontcnts _of ths pros-
0cutor 1 s open liquor stock. On the agent.'s preliminary test, three of 

, I 
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these bottles~ . each labeled '~Canadian Club Blended CQ.nadiq.n Whisi{yn, 
indicated a. variance in color from a. genuine· sample. of' th~t :product. 
These three bottles, together with·a sealed bottle o.f the same brand 
or liquor·obtained fro~ the prosecutor for· ¢omparative~purposes, were 
submitted to :the Departinent's Chemist for~ forma.l a1ialysis;. ·The 

"Chemist tE:;S tified that" ·the· chemical:- .forrnulq, for a: genuine. sample of 
Canadfan Club Blended Cariadian Whisky is· as follows: 

Acids - Not less .than 19 grams·per ont hmidred liters 
Solids -- Not moI·c than 125 grams. pex· one hu.ndred ·:liters 

Col.or -. Minute. t.ra.ces ·of artific.ial col9r 

The ·chemist fur.ther testib_ed that ti1:Ls. forE11Jla had been obtained 
from the manufacturer of the product in question and as a.result of 
analyzing the cont:3:qts of YiiOr·e t~1an ·47 bottles of· that brand" .. In 
addition, he had a.nalyzed ·the' contcmts· Of the ·g:ariuinG sealGd .bottle­
Ob tai~1ed from ,the --prosecuto,~·. · for comp"ara.ti v_e :.Jurpos es. 

The acid, solic1 and, color cot1t·~m t oi the tbree .illicit bot t.les 
w~r~·analyzod by the chemist. a5 follow~:. 

' . 

Acids -. Two. bo.ttles contained Bo 4 graus per one hundred. 1i ters 

Solids 

and the third bottle eontained· 8.16 grams· per.: hundred 
J_iters~ 

One bottle contc:dned 300.4 grams per one hundred li,ters, 
ano~her 265. 8 grc:ti:1;3. psr one 1~undr.ed 1i ters and thG third, 
0~2 grams· per: oric hundr.ed Ii tc_r·s · .· . 

Colors - Eac~ bottie contained a large quantity of artificial 
colorii:ig o · 

Because of th~:; extreme varianct?:; betvmen the . genuine formula and 
the analysis of the illici.t bottles, the che1i1ist state0. that non-2 of 
.the t~r~e lllicit bottles contained genuine Canadiari Club Blend~d 
Canadian:Whisky,as labeledo 

. Th(:::. chemist fu1~U10r. testifled. ti1at he did not test for esters, .. 
aldehydes, furfural or fuscl ·oil llb(sc2.u_s•,:;_ they .(the three bottles) . 
are so tfar off' I didn't thin:i:( it was necessary to test ·anything 
elsen. 

r ~ '. 

The prosecutor, th8 only witness for the defense~ merely testified 
that neither he nor his sons had tar111x:r0d vd th th1;; cont·.::n ts of the 
three bottles o · He fur.thcr testified; ho·~-vevsr) ths.t. he also employed. 
tivo o_ther perso11s. on bls licens.ed pr_emises o ' 

No te,s timony was off ere cl to rcfu te th~.::: analysis made by th2 Dcpart­
men t cho1uist, a.lthough thi.:: pro~-;ec.utor 1nc1icated t.i.1at he intended to 
have "(bis) chcn'iist ·1i1alyzc the contents". No such. analysis was made, 
however, by any chemist _on the prosecutor's behalf. 

·No r~a.sons · vrnre (;spe·cially enumcra tccl by the. Prosecutor hut five 
points wer~ .argued in his brief. 

Points Or;i.2, and Two raised_ by ·the; .·i?rosscutor, a~r;~ as f_ollows: 

.I.. The thre,r2 bottles of alcoholic beverage-s ta1rnn from the 
licenset:; by the A.BoC. agent bor0 lah,;::ls wl1ich .truly· 
describsd their cont~nts. 

II. Ev0n if th~ brand name were-to be considered part bf the 
d<~scri 1)tive matter on the lab::;l, ths ch2mistrs testimony 
does not ·establish any chernicc:".l st2.ndard of ti10 product 
by· whi9h th.:; contents of tht:: three· bottl8s talcen by .the 
A .. B , C" Agent can be tested .,, 
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R. s. 33:1-50(e) ·;1rovides that no person shs,ll npossess, have 
custody. of, offer for sale or sell. any illicit beverage TY & , 

_ - _R. S .. 33:1--88 provides that "Any alcoholic beverage in any -)HHt 

bottle -3Ht shall -~H~ be deemed prima facie. an illicit beve.rage when the 
container *** bears a label which does not truly describe its con-
tents 

The Department proved that the acid, solid and coi'or content of 
eac~1 of the tbree bottles, .labeled Canaciif:m Club Blended Canadian 
Whist:y, differed materially and substantially from a genuine sample 
of that product and did':not contain genuine Canadian Club Blended 
Canadian Whisky as labeled. 

The prosecntorts contention is that this evidence did not. niee.t 
the test of the statute.. The Court of Errors and Appeals) however, 
has decided to the contrary .in the case of Tho Panda v. Driscoll 2 
135 N.J.L. 164 (Court of Errors a.nd Appeals H)46). In that case, the 
record indicates that the varim1ce betvvee11. the contents of ·the illicit 
bottle and ·a genuine bottle of Schenley Reserv~ Whisky was only in 
solid content. The court held tho..t "there:: was ample evidence to 
sustain th~ chargeii and that the nchemical analysis of the contents of 
the seized bottle disclosed that it was not genuine Schenley Reserv·e 
Whiskey as labeledtt., In this connectionJ the Court further said, at 
page 166: 

"The evidence disclosed that the appellant posses-sed· a bottle 
containing an alcoholic beverage bearing a label which did 
not truly describe its contents·, wh:Lch under Pa.mph. L • 1938, 
ch,. 177, p. 530:, ~ 1, H 0 So 3~.: 1~8~ was prirna facie evidence 
that the bottle contained an illicit beverB:geon 

Points three and four are as follmvs:. 

III.· Even if it -~,;er0 establishe~. ths.t t:ie contents of the, bottle 
are not genuins ncana.ciian Club Blended Canadia.n Wnis.Kyn and 
hence not truly described by ths lab2~, with the coµ~e~ 

. quent presu;11ption of being. illicit, such preslunption has 
been ft:drly- and fully overc0111e by the evidence presente.Cl.. 
by th~ prosecutor. 

IV. .Knowledge thc:.t the alcoholic bevurages were illicit is 
essential to guilt. 

The prosecutor urges th_c:tt. ne has overcm11•..:J the pre.s~1mption of the 
illicit charact·2r of tn<:: alcoholi.c b(~verages ln· ql1e.stion by testimony 
that neither he nor his sons· had tan;.peri;}d 1;·:ith the contents 01 ... tJ.10 

~three bottleso It has alr2a~y been pointed out, ho~ever, that the 
prosec.utor admitted that he had employed two other persons- on his 
licensed premises. · · . . 

In _cmy event, thi~: ovicLenc·2 indic2.ted _only t:i::i.at the prosec.utor had 
no knovvlcdge of tht:; illicit nature: of the. _alcoholic .bev·.::rage~; contained 
in the threG bottl(~S. This court has h\:;ld tllc~ t the violation "of pos­
sessing illicit ~1lcoholic bcveragc:;s is com~~lete vrivthout proof' of° such 
k,nov'iledgt::o Cedar Hestaurant & Cafe co .. v. Hoc.h::, .1(;5 N .. J.L. 156 
(Supreme 6ourt 1947)0 

.. \ 

P6int five is as follows: 

V.. The charge served upon ths P~cosecutor · Cto~s not set forth 
any offense for v1;hic.i:-: Prosecutor t·s license. can b8 suspended .. 

. . . 

Tho ~orosecutor contends that ·th}..; instc:mt c.r1arge .dous not set 
forth ~ny-such accusation, in.that it merali calls upon the Prosecutor 
to meot the issue. as to whether or not the a~col'1olic bev 12ragc in his 



-
BULLETIN 798 PAGE 13. 

·possession are illicit solely.because they a:re not genuine ucanadian 
Club Blended .CanadJ~an Whis.:~yn and thc.:1. t UH~ alcoholic. bev~~rages were 
not necessarily illicit raer~ly be6ause they were not genuine · 
·ncaha6.ian .Club Blended carrn.dic:n VVhiskyH, and prosecutor's motion for 
dismissal ·of the charge sho~d have been gra.nted·o · 

In _1/1e Pai~.§. case, supraJ the Court o:f Errors and Appeals held to 
the contrary~ The charge against the prosecutor is similar .to that 
av..Jroved by ti1e Court of Errors and Appee .. l s. in that ca~;e o At page 
165 of the 0pini.on;; it ls sct.j_d: 11T11e Pandq. was :notj_fied of ·a hear-ing 
before the Corirn1j_ssioner on a chE~rge that j_t had violated the prov_i­
·sions of'R., S.,'33~1--50 in.th~~t it ~iad po.ssessed talcoholic bev,erage 
not gem:J.ine as labeled·t on, anci. further .at .page 166: HThe possession 
of suc:n il1ici t bever)age is a misdemeanor under R •. S. 33: 1-50 ., n 

Our study of the aff'idavi ts aiid testimony and arguments in E:upport 
of and in op1:)osition to the a.pplication leads· u.s to. ·the conclusion .- ( 
that no re&sone.bly debatable qu'es:tion of fact or lav1 /is presented. A 
wr1 t is denied., · · 

' I - - - ~ 

7. COURT DECISIONS - NEW JEHSEY -EUPREME C0TJRT - BILLY UHBANS:::CI:, rwc. 
v. HOCK - CEHTIOLAn'r DENIED •. 

BILLY URBANSKI, INCo, a New ) 
J~rsey corporation, 

-vs-
l 

Petitioner, ) 

) 
EmVIN B. ·HOCK, Comrais sioner · of ) 
the State·Department of Alcoholic 
Beverage Control of.the State of 
New JerseyJ ) 

Defendant ·) 
. - - - - ~...,-

NEW JERS gy,.__ S OPREME C 0 URT 

ON APPLICATION FOR 
·wEIT O.~ CEE'TIOHARI 

l1JE1'1IOEANDUM DECISION 
t.,....uo";)ci· ( .. :ecJ 1·:r":1r·c·h J. .... 8 ic;i18 -
\ \:... ~·t. ·~ .J.!!JC... LL J t. ... -'-

not officially reported) 

Albert w. Seaman, Esq., Attorney for Petitioner •. 
Samuel B~ Helf'and.? E~q., Deputy Attor11~3y General, Attorney for 

Defer1dant .. 
COLIE, J~: 

Billy Urban-s.i:r:i, Inc., a Nev·: Jersey corpora ti on, a,pplied to the 
court for a writ o .. f certiorari to review an order of Erwin B. Hock, 
Conljnis sioner, suspendin;_s the petitioner's license for a· period of ten 
days. 

A reading of the testimony taE:m1 qefore _tho Deputy.Commi.ssioner on 
December 19.? 19.:J.:7

4 

inc:icates t.hc:.t ther~; vv<.:-<.s 2.rnple testimony that the · 
petitioner permitted g&mbling on the licens~d vremises in violation 
of. Rule 7 of H•2gulatio11. 20 ~· On, the application it ·was urged tha.t the 
licensee ·was without _(;::novdedge of the fact that gc:.mb1ing .:.vas b•2ing 
carri0d ·on on. the promises. Assuming, vdthout d~ciding, that .none of 
4lle officers of the defendant corpora t:Lon ·h~Ld such }mowlsdge, never­
theles·s ·such laclt of ... ~:nmvlc;dge .9 as SUL.ling it to b0 so :i is of no ,)ava.il. 
See Essex Holding Corp~ v. Hoc£, 136 NoJoL~ 28~ 

The denial of the applj_ ca ti o:n f OI' _ a ·con tinuanc c is al so ad vane ed. as 
a ground for th;3 allowance of a vv-ri t. w:1ether or not a continuance 
should be granted was in the discretion of the he~rer ·and the court 
finds no p.buse in -denying tJ:1e application" 

. ' 

r The application f_or a w:ci t of c1:.~rtior,:::!.ri is denied. 

Counsel for tht:: defendant cornr11issioner ma.y call for the trans.cript 
i 

of the heari'ng at h:Ls conveniance. 
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8. APPELLATE DECISIONS - DeSHIELDS v .. CINNAMINSON TOVTNSHIP o 

CHESTER DeSHIELDS, 

Appellant, 

-vs-

) 

) 

) 
TOWNSHIP COlvIMITTEE 'OF THE ) 
TOWNSHIP OF CINNAl·:iJINSON, 

Responclsnt ) 

ON APPEAL 
CONCLUSIONS AND ORDEE 

Edward A. Reid; Esqo, Attorney for Appellant. 
iJVal ter Carson, Esq., A ttorw.::y for Respondent. 
Robert w. Criscuolo, Esq., Amicus Cµriae. 

BY THE CONGVIISSIONEE: 

This is an appeol from the denial of an application for a 
plenary retail distribution license for premises located at Broad 
Stre,~t and Bellvievv Av·2nue, in the Township of Cinnaminson. 

Respondent contends that the application was proper,ly denied 
because no. license fee for a plenary retail distribution license had 
been fixed b~T the £overnin[.-~ board of the townshi D. J ~ - ~ 

Although appellant has enumerated sundry grounds for reversal 
of the respondent's action, tlH:: primary question is whether the 
respondent board had jurisdiction· to ].ssue a license when no fee 
had at any time been fixed by ordinance or resolution .. 

By fixing a fee for a class or classes of licenses;> the munici­
pality indicates its willingness that such class or classes of 
licenses ma.y be issued in that mm1ici1)ality. Until the muhici_pal. 
volition has thus been manifested, in respect to a particular cla.ss 
of retail license, no license of that class m~y be issued. That 
applies both to the municipality 2.nd to the State comrni-ssioner. The 
Commis siorn:~r ·has neither ori gin2cl nor appellate power to fix those 
fees. Cf. Miller v. G~:e~J;Q1.dch Tgvm_sh~-P, Bulleti"n 57, Item S; 
Lysaght v. Denvil_le..2.. Bulletin 250, Item 1 o . 

Sine~ this issue is dispositive of the entire appeal, it is 
unnecessary to consider th·2 other grounc1s upon which respondent 
rested its denial of l·icense to the app'elle.nt~ , 

I might add the::.t on March ~2, 1948, subsequent to the hearing in 
the instant case, an ordinance was adopted which prohibited the issu­
ance of anr plenary retail distribution licenses in th~ municipality. 
It has been settled by the courts of this state that an appellate 
authority is controlled by the law which prevails at the time such 
authority renders its decision.. vVestinghouse Electric Corp. v. 
United El~C~£ica~_etc...!..L lq~; N .. J. Eq .. 97; 105, 106. Socony-Vacuurn 
Oil_~o. 2 Inc o v. Mt. {lolly Twp. , 135 No J .Lo 112., 

The action of respondent is affirmed. 

Accordingly:; it is, on this 15th day of March, 1948, 

ORDERED that ths a'ppeal herein be and the same is hereby 
dismissed. 

ERWIN B. HOCK 
Commissioner. 
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9e DISCIPLINlEY PROCEEDINGS -· P08SE85ION OF OBSCENE CARDS - PRIOR 
EECORD - LICENSE SUSPENDED FOR 15 LAYS) LESS 5 FOR PLEA. 

In the Matter of .Disciplinary 
Proceedings against 

FRAN ::c PA UL .[i 
1/ r s·~1-FRP~-1~ 0AF·~· 0.. ..1.. -·I .;... • u v .._ -~ D 

140 Tonnele Avenue 
Jersey City 6,. No J., 

) 

) 

) 

) 

Holder of Ple.n.::~ry Hetail Consurnp'.-· ) 
tion license .c-2;~. issu~G. by "Glie 
Board of Corr@issioners of the 
City of Jersey Cityo 

) 

) 

CONCLUSIONS 
AND ORDETI 

Pete:r" P • .Arta.serse.9 Esq.;; Attorn~y for Defenc~ant-licensee .. 
Edward F Q • Ambrose, Esq o 3 appearing for DeDartm<~mt of· .AlcohoI:lc 

Be~erag~ Co~trol. · 
I. 

BY 1J.1l:lE COivINtISSIONEH: 

Defenchmt 't1as pleaded non vult to. a- c.h~~.rge alleging th& t on 
February_ 26, 1948 he allowe0_~- ·pel"illi ttsd 0.nl. suffered levvd and. indecent 
pictures on his licensed promises, in violation of Rule 17 of State 
Regulations No. ~OQ 

The cards whioi1 are tL.e cause for tl1e charge' are basically busi-
' ness cards. At the bottmc1 tnereo:f there j_s an Hinvitationu to see 

the. v1art photoYY on the revei'se side, to2;ethe:::-· 'Ni th instructions as to 
hO'd ~o Hd.evelopvY tr1is· "photon 0 I believe that the defend.ant,, as he 
contends, may not lmve had pers6nal k~owledge of this illegal activi~ 
on his_, licensed premises. He· is, however, fully responsible for the 
action of his man.ag,er wi.1~ purc·hased. tl-1c narticles of artn. 

- ) 

In 1944 defer.1dant 1 s license ~was suspended for fifteei1 days for 
possession of illicit liquor. Consic~ering this ~Jrior record, I shall 
suspenc: the licensE: for fifteen dity so Rcmi t ting, five days thereof· 

·because of. t~2 plea will leave a ncit suspension of ten dayso 

Accordingly, it is, -0n this ·16th d~y of March, 1948, 

ORDERED that Plenary Retail Consumptio~ License C-32, issued by 
the: Board of Conrni~~sion•:;r.s of the City of Jersey City to Fran~,:: Pt~ula, 
t/a Sherry ts Cafe-9 for prern=Lse.s 140 Tomwle Avenus, Jersey Ci.£y, be 
anci thr:; same i.s h3reby suspended for a 1Y3riod of ten (10) days, , c.om­
~encing at 2:00 a.m~ March ~2, lg48,.and terminating at 2:00 a~fila 
Apr ]_l · 1, 19L18. 

j 

Ehr.:n~ b. HOCiC 
Commissioner. 
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10. DISCIPLINARl PROCEEDINGS - SUSPENSION FOR B11LANCE OF TEmJL, WITH 
LEAVE TO PETITION TO LIFT UPON EXPIRATION OF 35 DAYS AND COREEC­
TION OF ·rLI"EGAL SITUP.TION - TR1~1rnFEH HAVING BEEN GRANTED BY 
J!J.mNICIPAL ISSUING AUTHORITY -, APPLICATION TO LIFT GRANTED., 

In the Matter of Discipl1nary· 
Proceedings against 

1illILDRED SANTASIERE 
T/a CLUB 88 
88 - 14th Avenue 
Newe.ric 3, N. ,J., 

) 

) 

) 

} 

Holder of Plenary Retail Consump- ) 
tion License C-S06, issued by the 
Municipal Board of Alco~olic ) 
Bover2.ge Control of the City of 
Newar~. ) 

ON PETITION 
0 H D E R 

Stanley Blasi, - Esc1 .. , A ttornt":y for Petitioners Rocco Craparotta and 
Joseph _T~ccetta. 

By THE COND\II s s I 0 m:rn: 

On January 21, 1948, I suspencwd defenc~e.nt' s license C-806 for 
the balance of its term, effective at 2:00.a.m. January 27, 1948, 
after she had plea6.ed non vult to -charges alleging in substance that 
she was holding the license as ;_;_ nfront 11 for her husband, Alfr·ed 
Santasiere,.. Re Santasie£_~ Bulletin 792, Item 6. In ·said order it 
was provided that .9 if the unlawful s:L tua ti on were actually corrected~ 
a petition might be filed witb·me to lift the susp2nsion after at 
least thirty-five days of the ·suspension pad been served .. 

· Pursuant to said leave, Rocco Cr3.parotta and Joseph Tacc 12t1ta have 
file~ a verified .Petition wher0in th~y set forth that on March 18i 
1948 tr~G Municipal Board of Alcoholic Bsverag·:~; control of the City of 
Newar.!-·:= transf·:::rrc;d tlK license in question, subject to the susp2nsion 
heretofor·J impose~d from J,!J.11dre(l Santl"Jsier·2 to the petitioners, Rocco 
Craparotta and Joseph Taccetta. 

The petition further ·ssts forth that the ·petitioners are the bona 
fide purchasers of tlle tavern business. and. that Milc~red Sa.ntasisr2 
110 longer} has .any interest in -the license 7 and no intsrest in the 
business except to 1t:t1e extent of a chat,t2l rnortgag2 givsn to secure 
p~rt of the purchase price. 

It appearing fron the facts set fo~th in th0 verified petition 
that the unlaw"f'ul situation hes bG 12n correct,::d" and it further 
,.,.n-,,,:_) ..... I'l·ng· +-':1...., .. t·- t 1-~<-::i ·t1·1 -1~1rt• 7 -.f·~-v~ c~'::\T ("' 1 s··p='rJ.s-;on r11·::is a' re 0 d-y"'" PX•Ji·rpa·' 
c;l. J:-' lJ •..., C::L - '-:' l C. .J • l. ·'- v __ J _.._ .J. "~ -L Cl j ,:l IA .• '__, ..J.. C. ..L Cl. . -· .!.. v )_ ' 

the suspension ~ill bs lifted, effective imme~iately. 

Accorc:ingly:; it i~3, on this 19tJ:1 day of March,. 1948:1 

ORDERED that the suspGnsion her0tofors imposed be lifted, anu that 
Plenary E_;_jtail Consumption Licsnse C-~.i06, ·lssueci by tl1G :Municipal 
Board of Alcoholic Beverage Control of the City of Newarl~:1 be and. the: · , 
same 'is h~.:;reby restored to full fore;::; anc~ op~3ration, effective 
immediatsly. 

Comrnissioner.<» 

'."i"'\"' 


