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1. SEIZURE -~ FORFEITURE PROCEEDINGS -~ ALCOHOLIC BEVERAGES AND JUKE
BOX, FIXTURES AND FURNISHINGS IN SPEAKEASY ORDERED FORFEITED -
APPLICANT FOR RETURN OF MACHINE FAILED TO ESTABLISH LACK OF :
KNOWLEDGE OR REASON TO SUSPECT SPEAKEASY ACTIVITIES ON THE PREMISES.

In the Matter of the Seizure on ) Case No. 7010

July 18, 1946 of a guantity of

alcoholic and other beverages, a

. music box, and furnishings and ON HEARING
fixtures-at 156 Sand Road, in the ) CONCLUSIONS AND ORDER
Borough of Westwood, County of '
Bergen and State of WNew Jersey. )

— e e e e e e e e et e e me e e e e

Joseph H. Gaudielle, Esu., by Marconl V. A, Caporale, Esg.,
" Attorney for Pettigrew Williams.
George G. Tillotson, Pro se.
Harry Castelbaun, BEsqg., appearing for the Department of Alcoholic
Beverage Control.

This matter has been heard pursuant to the provisions of Title
3%, Chapter 1 of the Revised Statutes, to determine whether a cuantity
of alcoholic and other beverages, a music box, and furnishings and-
fixtures, described in a schedule attached hereto, seized on July 18,
1946 at 156 Sand Road, Westwood, N. J., constitute unlawful property
and should be forfeited. ' '

On July 4, 1946, an ABC agent, checiking a complaint that speak-
easy activities were being carried on at the above premises, entered
the cellar of an unfinished bullding located at the rear of the above
premises. Pettigrew Williams wae at & bar in the cellar and the
agent purchased from him drinks of beer ond whiskey, as well as two
sandwiches.

The agent left the. premises without disclosing his identity.
Later that day he returned, and observed a man carry a few bottles- of
beer and a bottle of whiskey into the ccllar. The agent entered the
cellar and observed seven men there drinking whiskey and birch beer
at the bar. The agent asked for a bottle of beer, but was told by
Williams that he only had birch beer and whiskey left. The agent then
purchased drinks of whiskey from Williams, pouring most of the whiskey
into a bottle, which he retained for evidential purposes. The agent
took no further action on that day. : C :

On July 8th the agent agaln returned and purchased drinks -of
whisgkey and beer from Pettigrew Williains., He also purchased from
Williams, to take away from the premises, a partially filled bottle
of whiskey containing about three or four drinks. '

Pettigrew Williams did not hold any license authorizing nim to
sell or serve alcoholic beverages and the premises were not licensed
for the sale of alcoholic beverages.

On Judy 18, 1946 the agent obtained a search warrant for the
premises on the basis of the unlicensed sales of dlcohwlic beverages
to him, and he and other ABC agents executed the warrant on that day.

The agents selzed a bottle of whigkey, o jug . of wine, a quantity
of soda, the bar, tables, chairs and a music machine, all of which
were in the cellar. Williams was arrested on charges of selling
alcoholic beverages without a license and possessing alcoholic bever—
ages with intent to sell such beverages unlewfully. On Qctober 7,
1946, Williams tendered a plea of guilty, in criminal court, to the
charge of selling alcoholic beverages without a license on July 8, 1946.
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Willlams was arrested in 19387 in Park Ri dge in Bergen County for
a similar violation of the Alcoliolic Beverage Law and was fined
$lOOvOO. §

The circumstances compel the inference that the selzed alcoholic
beverages were intended for sale at this speakeasy. Hence, such
alcoholic beverages are illicit. R. 8. 33:1-1(i). These illicit
alcoholic beverages, together with the other beverages, the music box;,
and thie other fixtures and furnishings seized in the cellar, consti-~
tute unlawful property and are subject to forfeiture. R.3. 83:1- l(j),
R. 8. é8:1-2, R. S. &5:1-66, S

When the matter came on for hearlng pursuant to R. S. 33:1-6 6,
George G. Tillotson, the owner of the music box, appeared and sought
its return by way of appeal to my dlsoretlonﬂry authority rather than
by way of denial that the music box is legally suoaect to forfeiture.
Mr. Williams appeared only for the purpose of aidlng Mr. Tillotson to
recover the machine. He did not oppose forfeiture of the other prop-
erty seized. ‘

Mr. TllLOtSOH is the owner of azbout 200 music machines, located
in restaurants, stores and other commercial establishments. Williams!
celler did not resemble any such business establishments and Tillotson
had few, if any, machines im & place of a similar natire. The con—
trolling issues are whether Tillotson, when plecing his machine in
this unusual location, knew or should have anticipated that spcakeasy.
activities would be carried on there, and whether he made a reasonable
incujrj concerning Willlams' character and Lackgroun& without dis-—
covering his previous conviction for bootlegging. Cf. Seizure Case
No. 69¢ 6981 Bulletin 721, Item 3; ZSelzure Case No. 6950, Bulletlu 719,
Iten 6; SElVUPL Case da. 6875, BuLlcth.Vlu, Item 3.

" According to Mr. Tillotson, Williams telpph)ned on three cor four
occasions for o m10ﬁ¢ﬂe, representing that he intended to operate-a
‘barbecue at the premises on weekends; that Tillotscen, at Williams!
sugge Stlun, telephoned to a mutual acguaintance, the owner of a res-
taurant where Tillotson lad'a machine; that this man spoke well of
Willians and did not tell Tillotson that Williazms had &« prﬁviOus_con~
viction for bootlegging. Tillotson then went to the premises, looked

- the place over, and had the lechlne placed there about three weeks
prior to its seizure.

Mr. Tillotson describes the nluce where his machine was located
as a ‘typical farm, outbuilding, one and a half stories in heLg]t with
one story for the most part underground; a cellar such as is uoed for
the storage of vegetables. The ce]lwr, in wnich there was the music
machine, had a cement floor, a crude bar or counter on saw DOTSFS,
tables and chairs. When Tillotson was there he observed a number of
men eating and drinking soda. He says that he thought it was some
sort of a club. :

When asked whether the thought came to him that persons likely to
come to the place for parties would drink, Tillotson replied, "They
bring thcir own bottles, or a lot of them do.n

Pettigrew Williams, testifying on Tillotson's behalf, said that
when asking for the machine he told Tillotson that he "put in an
application for selling whiskey for the Fourth -- after I was refused
I went and called up this gentleman (Tillotson) to tell him not to
bring this box because I was refused on this whiskey license -- And
then he didn't bring it there for the Fourth and when he did bring it
I had had the barbecue.v Later in his tCStLMuPy it was his recollec-
tion that the municipality refused to grant him a license after the
box was in his place. ' -
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Williams further testified that since 1944 he had made three or
four applications to the munibipd;lty for various typpb of retail
liquor licenseés for.the premises, nonc of which were granted; that

“when he applied to'Tillotson for the maciiine he had on file an
application for a club license, whiéh latcr Wa& 11kev1s“ rafu ed.

It is not necessary to detovmlno Thutﬂer Mr. Tlllotoon 5 con-.
versation with the restaurant owner should be regarded as an S
adequate investigation of W1iiloms! character and background, sir e
it appears that Tillotson was definitely aware tha WilliamS’ 1
objective was to sell alcoholic beverages at tae pr amis €S,

.

3
-

e

In the 1light of this knowledge it apoeﬁrs reagonuble to eprct
that Tillotson would remove the m”Chluv lf it'was in Williams! prem-
ses before he was told that Willizms had failed to-obtain a 11censO
cr would not deliver it to such d'str;n e location if he knew of
such refusal at the time. Tillotson dxu nof follow thls course,
pO"”lDLy through carelessness. ‘

Under R. 8. 33:1-66(f), I have the discretionary authoritv to -
return property subgkct to forfelture to a person who has satisfied
me that he acted in good faith. and had no knowledge uf the unlawful
use to which the property was put or of such Iabtb as would have led
a person of ordinary prudence to discover such use. - The evidence.
presented does not satisfy me that Tl’lotSJn can be so regarded.

His application for the return of b1u mu51c box is theruforﬁ “denied.

Accordingl y, it is DETERMINTD and ORDERED that the SG]Zpd prop-
erty , more fully described in Scncdule man- attached hereto,
custitutes unlawful property, and that the same be and hhreby is
forfeited in accordance with thHe provisions of R. S. 33: 166, “nd;‘
that it be retained for the use of hospltal and Stwte, county and
municipal 1nst1tut1uns, or Qeqtroyed in whole or in part at the - .
direction of the 8tate Commissicner of Alcoholic Beverage uonLrol’”

ERWIN B. HOCK
c ‘ Deputy Commissioner.
Duted chobpr lO 194 . e ,

! : i SCHEDULE'"A"
—'bottle of mhlsxcy

- gollon bottle of wmnc

‘—VKLg’Birch'Becr' ’

“bottle sodz ©

- wooden. bar .

~"tobles o . L
~ chairs ‘ . - L T -
—~ flurlitzer Music Box #69896 .

IR
!
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2.

May 26, 1946 of a guantity of

SEIZUKE - FORFEITURE PROCEEDINGS -~ ALCOHOLIC AND OTHER BEVETAGLQ,
JULE BOXES AND OTHER FURNISHINGS ANL FLXTUMES IN SPEAKEASY ORDERE
FORFEITED ~ APPLICATION FOR RETURN OF JUKE BOXES AND. TWO CASH -
EECISTERS DENIED FOR FAILURE OF CLAIMANTS® TO ESTABLISH.THEIR GOOD
"FATITH AND ABSENCE OF KNOWLEDGE OF OR REASON TO SUSPECT SPEA IBAS
"ACTIVITIES AT ESTABLISHMENT,

&)
W

In the Matter of a Selzure on’ Case No. 698
whiskey and other beve STLges, &
puﬂbpr of empty beer and soda

bottles, two music machines, =

g

Crossley Wall Amplifier, two juke . ON HE ABlﬂu o i

“box coin boxes, two-National cash .
" registers, a bagatelle machine, a

COVCLUOIONQ AN“ ORDE]

N

~

radic, and other fixtures and fur-
nishings, at premi es located on

the south side of Stanger Avenue, )
occupled by Bessie Brooks (Mitchell).
and Ernest Mitchell, in Glassboro . )
Lawns, in the Township of Elk, County
of Gloucester and State of Now Jersey.)

- e pem e e e e e e e s e o e e mem v ees e e

Albert B. Melnik, Esq., Attorney for Emby letrﬁoutﬂn“ Combqny.
Vernon H. Fisler, Jr., Esc., Attorney for Daniel Hills and
' Gloris Brooks.
Harry Castelbaum, Esq., appearing for the State Department of
' L ‘ A¢couol¢c Beverage Control.

This matter has been heard pursuant to the proviaionu‘Of Title
33, Chapter 1 of the Revised Statutes, to determine wnether a quan-—
tlfy of ulCOhOlLC and other beverages, two music machines, 2 ba gatelle

maechine, two cash re &1SthS and other fixtures, furnishirgq qnd per—

son 11 property, described in a schedule attached hereto, ssized on
May £6, 1940 at premises: occupied by Bessie Brooks (ultChbll) and
Ernest Mitchell, locatnd in Glassboro Lawns, constluutc Uﬂldehl prop-
erty and Qnould be forfeited. : :

On HMay 25, 1946, ABC ascpts were: checnlng a bnmplalnt that
speakeasy actlvatxes were being carried on in a restaurant known as
"Mitchell's Blue Spruce Inn" 100 ted at the above address. The agents‘
were informed that two women in the place had purchased whiskey,
served to them in a pitcher by Rufus Ford. When the agents enuerpd
the restaurant in the early merning hours of May 26th, they found one
of the women there with a small pitcher containing whlsﬂey in front
of her. This woman identified Ford as. the person who had sold her

two pitchers of. whiskey. Fara admltted to the agents that such was

the fact.

There were about 50 patrons in the place at the time and the
agents observed several empty cuart beer bottles on various tables.
Ernest Mitchell and Bessgie BTOO;“ (Mitchell) were behind the counter,
preparing and serving food. Ernest Mitchell disappeared before the
agents had an opportunity to question him. Bessie Brooks: (Mitchall)
claimed to be the owner of the restaurant.

Bessie Brooks (Mitchell), Ernest Mitchell and Rufus Ford did not
hald a license authorizing any of them to sell or serve alcoholic bev-
ages. Neither were the pPCMleS licensed fnr the gale of alcoholic
bcveruges. :

Rufus Ford was arrested and charged with selling alcoholic bev-
erages without a license. Bessie Brooks (iitchell) was arrested and
charged with possession of alcoholic beverages with intent to sell
such beverages unlawfully.
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The ABC agents seized a quantity of whiskey and soda, empty
beer and soda bottlfs, two music machines, a Crossley Wall Music
Amplifier, two cash registers, a bagatelle machine, the currency in
such machlnes, and furnishings and plYtuLbS and other personal prop-
erty. : '

' This restaurant has a long and unsavory record as a notorious
speakeasy. Its record is as follows:

A On December 12, 1940, FErnest Mitchell and Clarence Morrow were
+arrested at this restaurant and a quantity of illicit alcoholic bever-—
. ages were selzed there. Bessie Brooks (Mitchell) was in the place at
* the time Mitchell was charged in criminal court with the possgss¢on
- of llllClt alcoholic bﬂvermgcs, pleaded gulrty in the Specilal Sessions
Court of Gloucestér County and was. sentenced to pay a fine of $100.00
or be imprisoned for thirty days. : - ' '

On February 22, 1941, FErnest Mitchell was again arrcsted at
this restaurznt and a‘”uwntity of illicit alcoholic beverages was
selzed there. Mitchell was charged with possession of illicit alco-~
nolic bever: gcs, pchQei gullty in the aforc”aid Speclal Sessions
Court and was sentenced to pay o fine of ¢ 200 00 or be imprisoned for
sixty days. :

On April 28, 1944, Wilford Carter was arrested at the res-
taurant, charged - ltﬂ uv sale of alcoholic beverages there without a
“license and possession of alcoholic beverages with intent to sell
such beverages- unlamfully. e pleadel gullty in the Special Ses siﬁﬁs
Court of the county and was 1ngd wlOU 00. Frnest Mitche 1l and Poooi
Brooks \m1tchell) resided at the premises, but Carter was arrested
because he was the person who ﬂctu 11y SOlu the alcoholic buvefagcs.

On May 5, lqéu, Erneot Mitchell was arrested_at the restaurant
on chavges of selllng alcoholic bpverqgr wilithout a license, and pos-—
session of alcoholic beverages with intent. to sell such beverages
unlawfully. In that case, Mitchell was accused of selling whiskey in
a pﬁtphbr. Mitchell pleaded gullty to this charge in the Special
Sessions Lourt of (loucester County end was fined $500.00.

Bessie Brooks (Mitchell) is reputed to have a matrimonial rela-
tionship with Ernest Mitchell and claims to have operated the
restourant for about four years.

: In the light of tnls background, the ‘claim of the patron, and
the admission of Ford it is indubitable that the selzed alcoholic‘
beverages were intended for sale at this unlicen gd restaurant sna
hence are illicit. R. 8. 33:1-1(1).

The illicit alcoholic beverages, together with the other bever-
ages, music and other machincs fixtures, furnishings and other o
personal property, all of = 11c1 were seized in the rmstaurmuu, con— -
stitute unlawful pfupgrty uﬂd are subject to furfelturu R. S.
331~ L(y), R, §. 33:1-2, and R. 8. 33:1-66.

When the matter came on for hearing pursuant to R.S. 85:1-66,
counsel entered an appearance for Emby ulSuPlbutlﬂg Comp*nj thcL
sought return of the two music mwchln>sg he amplifier and other i~ ‘ic
machine ecuipment. Daniel Mills and Gloria Brooks also appeared ..
each sought return of a cash rb sister. No one appeared to oppose for—

feiture of the balance of the. selzed proncrty.

Under - I’ S. 333 i—66(¢), I have the discretionary authority to
return property subject to forfclture to a person who has established
to my satisfaction that he acted in good faith and had no xnowledge of
the unlawful use to which the proPcrt was put or of such facts as
would have led a person of ordinary pruience to discover such use.
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. Despite the fact that to all outward appearances .it was a res-—
taurant, névertheless, since the place was.actually a .notorious .
spc&&easy,<ﬁnd pérsors connected with the place ha d bgen convicted 1n
criminal court for speakeasy =2 ctivities there, it is incumbent upon
a ‘claimant seeking to avoid forfeiture of his property to pﬂesent
satisfactory evidence that the character of the opera ator and the
nature of the business was investigated. See Zeizure Case 6898,
Bull@tin'687 Item 1. o S = - a

. .A short time beforc the selzure, the music company purchascd a
 "rouLe" of machlnes, which included the nachineg located at the prem- .
ises in question. A representative of the company testified that he |
“Vlbltcd the restaurant about May 10th, but merely checked that the . -
‘machines were actually there and that the ocr;aL numbers were correct.
?qu list against which this representative checked, cove rlng about 120
machines, described this restaurant as "Mitchell's BlUL Spruce Inn'.

ACCOlQng to. . this witness I° Bus h“l“h, from whom the "routet
of machines was. purchaséd, was skcﬁ the general guestion, “Wow these

loca tJQPb, arc -there any bouse S, Or SleOHo, or unﬂwkeaulcs, any-
thing like that tbercO".‘und Bushwick answered, YNo. Actu)lly, of
the 120 locatlons, 22 places are listed: CLth“r as a "c ey, Mtavern”,

"bar!" or "grill", and many others, listed as festaurﬂncs Of "lunch®
rooms, may a'%o have had llQUDP llCGerS. ~

. It is to be not od that thurﬂ was no “peclflc luQUl "y of Bushwick
as to the Char cter of "Mitchell!s Blue S prUpc Inn". . Bushwilck was not
present at the hecrlng and hence it is mere speculation as to what
Knowledﬁc h@ had. or what inguiry he made concerning. the character of
“the place or its owner or owners. In any event, it 1s doubtful ,
whether acceptancc by a purchaser of a scl¢ﬂr's gunortl agssurance that
machines are all located in places of good character can be termed an
adecuate investigation. The music company pparuntly placed no par-
'tlculﬂr reliance on Bushwick's alleged general representation as to .

the character of the locations where he had his machines, inasmuch

as it did not 1nclude anything to this effect when. obtaining Bushwick!'s
affldav1tqu_to any unpald debts agalnst ‘the routg ‘ . ~

ic company!s rcpreoentut1Ve says that
he spoke to some woman who told him she was the owner of the place.
 He dld not ask her for her name. sked whether he had had any ocea—-
sion to go to neighbors or police of icers or .any one to check as to.
the cnuﬁacter or nature of the business being carried on at a loca tion
where his company placed machines, he did not answer directly but said,
"I you buy a man out and that man sells you o certain type of route
you just take his word for it.n - Pressed for a more direct response to
the question, he soid: : S : ;

on hiéJV151t"thCTD, ‘the mus

o L
;—‘>rJO

"I have been around long enough to kind of . smell a soear
easy bcfore I walm 1nto 1t g : : s

"Q wYou dupend unon your Scﬂsu of 31ght and smell ruther tﬂuﬂ
your sensz of cneckln g, either with.the police or the .
neighbors, to find out wb ther the place has a rcputdtion
as a speakeasy? . o :

_nA1QThat 1a.r1gnt

™~
e
2K
e
35

i
e
L

T

<
e
3K
N
>
e
%
e
b

"Q Do I understa na, in yvur bu51ness LQHH@Ctan with yuur'
_present employer, there has . never beon any occasion upon
:ﬁwhlcn at any’ spot you asked anyone in- thc nelgnoorhood or

. any. law enforcement officials as- tu tue reput tion of fhe
'1ocat10n°if . Lo . o
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"A Thet is right.
"Q As I understand it, you judge a place merely by sight?
WA Veu.

. John Atton, employed by a concern which financed the music com-
pany !'s purchase of this oute, testified that he accompanied the .
representative of the music company on higs tour of inspection. His
sole purpose was to determine whether the machines actually existed,

. and were at the locations named. He was not there to check the char-

acter of the establishment or its owner. He says that hlS compuny

- did net require him to check the character of either the establish-
mernt or its owner. '

n

This case forcibly dLmOﬂStTuuGh the ease Wlth which speakeasy
operators couia eculp their establishments without fear of forfeiture
of such equipment, if those furnishing the equipment could success-
fully reclaim their property even th&l h they followed a business

ractice which disregarded common Dvudence

‘In the instant case, the restaurant, with a notorious reputation
for spealieasy activitics, which should have been discovera le on mere
inguiry in the community, has not one, but three machines located
there, withcout the slightest effort on the part of the owner of such
machines to ascertain the name of the perscon with whom it was to
divide the p‘otztq or the character of the establishment. A concern
that operates in this manner must accept the risk of loss of its
property if it is found in'a speakeasy. geizure Case No. 6828, supra.

The application of Fmby Distributing Company for return of the music
machines 1is therefore denied. :

Daniel Mills, a brother of Be
Brooks, her fourteen-year-old daug
register. ‘

ssie Brooks (Mitchell),
ln

and Glori
ter, each seeck return of a casi

i

I am inclined to accept thelr proof of ownership thereof, despite

he meage ature of their - timony, because Mills appears 1T¢ £
the meager nature of thelr testimony, because Mills appears to be of
gooa Cha?&@tbr, and legitimately employed for many years while the
age of the daughter suggests her freedom from wrong qoxng, It is
pussibley as she claims, that she received the cash register as a
birthday gift to aid her in her small candy enterprise at the prem-—
ises,

However, lthough neither of these persons appears to be per-
sonally involved in the speakeasy activities of their kin, neverthe-
less, they too are chargeable with whatever knowledge a reasonably
prudent verson would have had in like circumstances. Mills knew

Ernest Mitchell, was friendly th him, and was in contact, althe
infregu wqtlvj with him and Besgl Brooks. (Mitchell) for tob nast L
ycu s. The daughter, of course, resided on the premises. It is,

herefore, highly 1NDrobab1e that fthey did not know or at least
suspect thﬂt speakeasy activities were being carried on at the res-
taurant.

The pr1n01ple, in seizure proceedings, that claimants tust
establish that they exercised cowmon prudence, Dplled to the claim
of the nusic company, applies nmore forcefully to relatives. While it
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is doubtful, under the c¢ruumst nces in the ceae, ncvcrthuiess, even
1f neither vliib nor Gloria Brooks actually knew of the long record
of speakeasy activities at the restaurant, it is well nlbh inconceliv—
able that they did not suspect that such activities were being
carried on there It may well be that Mills did not deem it his duty
to remonstrate, and,that the dauvghter was not in the position te do
so, but that does not alter the fact that if they left their property
in a speakeasy they risked its loss. Consg cquently, the pplication
-of Daniel Mills and Gloria Brooks for the return of the cash chl ters
is d&nlad ‘ i . : )
. Accordingly, it is DETERMINED and ORDERED that the seized prop-—,
erty, more fully described in Schedule "A" hereinafter set forth, ‘
constitutes unlawful property aznd that the same be and hereby is for-
feited in accordance with the provisions of R. 8. 33:1-66, and that
it be retained for the use of hospitals and State, county and munici-
“pal institutions, or destroy 2d in whole or in part at the direction
of the State CONMlSolOHET Alcoholic Bﬂver*ﬂe Control.

ERWIN B. HOCK
Juputy Commissioner.

Dated: October 10, 1946.

SCHEDULE "aM

1l - bottle rye whiskey
419 — bottles of soda
' : a large number of empty beer end soda bottles
48 - glasses
1 - Seeburg Music Machine, Model RC' 8800,
Serial #90200. and . currency therein

~ASeeburg'Music Machine, Model Vogue,
Serial #6467 and currency therein a
- Crossley Wall Amplifier \MUalC) Model 833 CJ 4N
and currency therein
= Wallmatic Juke Box Coln Boxes nqd cu rcnﬂy
therein
- National cash rcglptor
‘bagatelle mechine and currenuv thereln
- Admiral Portable Radio
.~ G. E. BElectric Fan, Model 5K H45 AB 55 B,
1/4 H. P.
- Double Cola Ice Box
- Coca Cola Ice Box
— tables, 18 chairs, 4 benc

Nl e R U S S =
' .

P
!._I
Q
o
c
o]
i
(T\
H

B . BULLETIN ITEM CORRECTED

-Bulletin 783, page 16, paragraph 3, lldOS lO~l¢, chanye
"uncoav1u0Lng" to "convincingh. '

ERWIN B. HOCK
Deputy Commissioner.
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- APPELLATE. DECISIONS ENNINGS v. DOVER TOWNSHIP (OCEAN COUNTY), .
o SUW!MD””MJK o N

RAYMOND JENNINGs;' )
Appellant, ) r
V- A , ) A ON APREAL
' o © CONCLUSIONS AND ORDER
TOWNSHIP COMUITTEE OF THR ) ' - v
TOWNSHIP OF DOVER (Ocean
Acount ) and LOUIS SHAW and )

Respondents

— e e e an e e e een sme B T —

Edward- F. Beers, Esg., Abttorney for Appellant.
Percy Camp, Bsc., Attorney for Respondent Township Committee.
Charles J Berkowitz, Bsg., éttornwy for Respondent Alice Kralik.

lhls is an appeal from the action of ‘”vpondgnt Township Com-
mittee, whercby it transferred a plenary retail congumptlon license
from Louis Shaw to Alice Kralik and from premises known as 2 Mailn
Street to premises at Northwest Corner of Grand Central Avenue and
First Street Ortlsy Beach, Township of Dover. :

Appellant, a resident of the Township of Dovbr, alleges, in sub-
stance, that the transfer was erroncous because (a) the vicinity is
segregated from the remaining part of the township and has no need to

-be served by such transfer; (b) the population of the section does

not warrant the transfer; (c) residents of Ortley. Beach do not wish
an additional license; and (d) tho action of the local 1ssu¢ng author-
ity was arbitrary. :

The Township of Dover embraces a large territory dhd is 51tuatud
for the most part, on the mainland. The section thereof which is
known as Ortley Beach is, however, located on a narrow strip of land
between the Atlantic Ocean and Barnegat Bay and is separated from the
rest of the township by Barnegat Bay. Ortley Beach extends along this
narrow strip of land a distance of aight -tenths of a mile between
Lavalette on the north and Seaside Heights on the south. It has a
beach on the Atlantic Ocean side. The transfer of the license in
question was granted from premises on the mainland to premises in the
Ortley Beach section: of the Townsnhip of Dover, ’

The evidence given oy appgllamt herein 1ndlcute that ne is one
of the very few persons who live permanently in- this section of the
township. Clearly, Ortley Beach is & summer resort and appellant
estimates that the summer population is approximately 750. This
figure apparently does not include persons who visit the beach for
one—-day outings, At the hearing bleM appellant was the only resi-
dent who opposed the transfer, thhougn five or six other resldents

- had filed written protests thereto. At the hearing herein, appellant

and two other residents appeared in opposition to the traonsfer..
Appellant contends that a plenary retail consumption license issued
for premises known as the Turf Club and located on the beach is suf-
ficlent and that the residents oppose the transfer of a licensc to
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the premises operated by Alice Kralik and located about a block from
the beach. Appellant contends also that the Township Coummittes
1gaorca the sentiment of the residents which was expressed at a
meeting oP the Townshlp Committee held in April, l94b.

on the other hand, Colln J. ﬁpplegatey Chairman of the Townshlp
Committee, testified tnat he interviewed a number of persons who own
large tracts of undeveloped land at Ortley Beach and that these per-
sons had advised him that they favored the transfer of the license.
He said that he considered the needs of the section in voting to .
grant the transfer. Committeeman Robert A. Lederer testified that
he visited the Turf Club during the summer and found it crowded. He:
alsco testified that "in the summertime we have, maybe, forty thou-
sand people that resort to Ortley Beach, Which 1s sponsored and pald
for by Dover Township." A pnotograph introduced into evidence shows .
that the Kralik building is a modern, substantial structure and the :
evidence indicates that it will be operated as a restaurant and bar—.
room. It was stipulated that the third committeeman, Stanley C.
Grover, who also appeared at the hearing herein,; would corroborate
the tastlmony of Committeeman Lederer, if called. The three com-
mitteemen inspected the Kralik premises before they unanimously
voted to grant the transfer. Joln F. Eberhardt, president of Ortley
Beach Welfare and Tax Payers Association, teatllled that, at the
request of appellant, he had sent a letter to. responucnt_Township ;
Committee protﬂsting the transfer, but that, after viewing the prem-
ises, he adv1s ed the Township Committee to ignore the protest '

, , Thg determination of the quustlon as to the number of licensed
premises which should be permitted in any élven vicinity is a matter
confided to the sound discretion of the issulng authority. Kalish v.
%;gggg, Bulletin 71, Item 14. The evidence herein discloses a dif-

. T'erence of opinion as to the need of an additional license and &
‘difference of opinion as to the sentiment of the residents, but it
is clearly inadequate to show that respondent Township Committee
~acted arbitrarily or abused its discretion in granting the transfer.
The action of the Township Committee 1is, thcrefore, affirmed.

Accardlagly, 1t is, on tnls llth day of October, 1940,

ORDERED, tuat the. wppcal herein be ﬂﬂd thb same 1s hereby
disnmiss ed :

ERWIN B. fHOCK~_
Deputy Commissioner.
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O DIbCIPLINAhY PROCEEDINGS -ILLICIT LLOUOR'— LICENQE SUSP NDED FOR
A PERIOD OF 15 DAYS.' : :

In the Matter of Disciplinary
Procuedlngb agul st

‘HT~HAT BAR, INC. . !
T/a HI-HAT BAR - CONCLUSIONS
20 Main Street 4 C - AND ORDER
Keansburg, N. J., ) : L

p - S N

Holder of Plenary Retail Consump- )
tion License C-5 1issued by the .
"Berough Council of the Borougn of" )
Keans burg.g

fDLiondant—llcen ee, by Abraham Ge170¢f, President.
Ederd F. Ambrose, ch., appearing for Department of Alcouoilc
, ' Beveraéc Control. o

Défendant has‘pleaded guxlty to a Lnargc:that 1t possessed
+ illicit choholi beverages at its licensed premises, in violation of
- R. S. 381 1-50 E S : D N T

, - On Julj l7, 1346 an acmnt of the Federal Alcohol Tax Unit
tested 41 open bottlps in defenqant¥s premises and seized a 4/5 quart
bottle labeled "Canadian Club Blended Canadian Whisky" when his field
test indicated. that the contents thereof were not genuine as. labeled.
Subsequent analysis by the Federal chemist leads to the conclusion -
‘that said bottle had been at least pa xtlally rcfllled w1th anothcr
Canadian- whlskey C

At the time of the. sulAure and at thb tlme of oubm1531oa o~o *h
plea, the President of the defendant corporation disclaimed all
knowledge of the "refill" and placed the blame upon a bartender who
was discharged after the violation occurred. Nevertheless, defendant
is respon31blb for the v1olwtlon. Hﬁ.BuTrdlL, bulletlﬂ 703, Item 5.

, The minlmum suspc351on for so*calxeu'"reL111 deLS" 1nvolving
oneg bottle is fifteen days. Re Rudolplh, Bulletin 680, -ITtem 1.
Defencdant has no prlor adjudicated record. Hence I snﬁll >uspond
uefenddnt's llcenbe in this case for a period of- flfteen aays.

Accoralngly, it 1s,_on thls 13th day qf Soptembor, 1946

ORDERPD that Plonary Ret Jl Consumptlon Llcense C- 5 leULd by
th@ Borough CounCLl of ‘the Borough of Keansburg to Hi-Hat Bar, Inc.,
t/a Hi-Hat Bar, foerrom1ses 20 Main Streect, Keansburg, be and the
same is hereby suspended for a period of fifteen.(15) uuys. - Pursuant
to notice of August 23, 1946, Bulletin 727, Iten 'l&, the effective
date of said Quspenblon is recerved for future determination.

ERWIN B. HOCK
Deputy Commissioner.
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6.  DISCIPLINARY. PROCEEDINGS - ILLICIT LIQUOR - PREVIOUS, RECORD - . -
LlL’NSE SUSPENDED FOR A PERIOD.OF 20 DAYS. g .

In the Matter of Disciplihary )
Proceedings against

FRANK MOSCARELLI
T/a PIONEER TAVERN
42 Marconi Avenue
Woodbridge Township
. P. 0. Iselin, N. J.,

CONCLUSIONS
AND ORDER

Holdef of Plenary Retail Consunp-
tion License C-38, issued by the -
Township Committee of the TOWHSH]D
of Woodbridge.

e e e st e my me vee wee mm wme e e e e mm e

Leo J. Berg, Esg., Attornev for Defendaat~¢1censee.
~Anthony Meyer, Jr., Est., uppedr¢ﬂg “for Department of Alcono ic
Beverage Control.

Defendant pleads non vult to a charge alleging that he posqessed
two 4/5 quart bottles labeled "Four Roses Fine Blended Whiskey", the

contents of which were not genulua as labeled, 1in v1olﬂt10n of R. S.
0 1-50 : .

On September 7, 1946, an investigator of the Department of Alco~
holic Beverage ConL”01 seized the two bottles mentioned in the -
charge when - pre¢1m1nbry tests thereof indicated that the contents of
the bottles were not genuine as labeled. Subseqguent analysis by the
chemist employed by the Departmcnt of Alcoholic Bevera ge_CovtTOl
discloses that the contents of the seized bottles varied in sol”
and acids from the LOthnto of genuine bottles- of the same product.

Defendﬁnt herein h“ a prior adjudicated record. Effectlve
January 23, 1945, 'his lWCOan was suspended for a period of ten
days by the State Commlssioner  on a charge of selling alcoholic bev-—
- erages to ninors. See Re Moscarelli, Bullat“n 648, Item &. Under
the circumstances, I shall ouspbna ucfendant*s llcense for a period
- of” twvnty'dqys,‘ S : -

Accord;ngly, it is, on tn1% 1l4th aay of October, 1946,

" ORDERED, that Plenary Retail Cﬂnbumpulo ‘License C~58, issued
by the Townsnlp Committee of the Township of Woodbridge to Frank
Moanrelll, ‘t/a Pioneer Tavern, 4& Harconi Avenue, Woodbridge Town-
-ship, be and the same is hereby suspended for = pericd of. twenby
(20) aﬂys. Pursuant to notice of August 23, 1946, Bulletin 727,
Item 12, the effective date of such sucpbnSLOn is TC“GPVLd For
,future determlnatlon.

EEWIN B. HOCK
Deputy Commissioner,



BULLETIN 734 ‘ PAGE 1&. -

(o}
=

7. APPELLATE DECISIONS - ROSENBEAGER v. BERLIN BOHOU ber.

EARL E. ROSENBELGEL, )
t/a BERLIN HEIGHTU INN, '
A pellant, )

—ve- )  ON APPEAL
_ CONCLUSIONS AND ORDER

£

BOROUGH COUNCIL OF THE BOROUGH- )

oF BbRLIN, ‘ : - :
).
)
/

Respondent

William T. .Cahill, ESQ., Attorney for Appellant.
George D. Rothermel, Esq., Attorney for Respondent.

This is an appeal from the refusal to renew a plenary retail
consumption license for premises located at 69 White Horse Pike,
Borough of Berlin, wneru appellant has conducted a licensed buolness
for a period of three years,

Respondent contends that its action wa< proper because appel—-
lant has consistently and repeatedly violated the provisions of the
Alcoholic Beverage Law. '

The violations disclosed, which are substa nthted by tub offl—
cial records of the Dep artmcnb of AlCOhOlLC B@vbragb Control, are
(1) in 1938 a license hpld in the name of one William A. Wilson was
csuspended for a period of twenty~onc days whcn it was ascertained
that appellant had an undisclosed interest in the business; (2) in
1842 a license held in the name of one Mae Frances Sperry was suspen-
ded for thirty days when it was adjudged that the sald Mae Frances
Sperry was acting as 2 "front" for appellant; and (&) appellant's
license was suspended for a period of sixty days beginning
September 4, 1945 after he had pleaded guilty to a charge alleging
sale to minors. Qt the time the sixty-day . suspension of the license
W&S'lmposed the local issulng authority told appellant that it
would not renew his license which explred on June 30, 1946, and that
he could not transfer it.

No application for a person~to-person transfer of the lice . .
was ever filed with the respondent. Borough Council. Hence, the
doubtful legality of the t1 eatened rufucal to urant a transfer was
never tested. :

It is now we 11 established in New Jersgy that "no one has a
right to demand a license. A license 1s a special privilege granted
to the few, denied to the many." -Paul v. Gloucester, 50 N.J.L. 585;
Meehan v. Jersey City, 70 N.J.L. 382; Bumball v. Burnett, 115 N.J.L.

254,

Appellant is not entitled to renewal of his license as a matter
of right. Melone v. Bordentown, Bulletin 129, Item 8. Zicherman v.
Newark, Bulletin 647, Item 5. Whether an original license should
issue or a license be renewed rests in the sound discretion of the
issuing authority. Unless there has been a clear abuse of discre-—
tion, this Department will not interfere with the actions of the
constituted authorities.  Allen v. Paterson, 98 N. J. L. 661;
Fornarotto v, Public Utility Commissioners, 105 N. J. L. Z28;
Zicherman v, Driscoll, 133 N. J. L. 588, ~

‘There appeared to be evidence before the local issuing authority
to support its action. Under RE. 8. 33:1-19, it is the duty of the
Bdrougn Council to administer the issuance of such licenses, and
under L. S. 83:1-24, it is 1ts duty to investigate applicants for
licenses. Under the duty imposed upon it, the Board is reguired to
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consider an applicant!s past record as a licensee. Re Zicherman v,
Driscoll, supra,

The appellant, during the hearing, admittcd the various violations
enumerated in these conclusions amd, in addition thereto, it appears
that he plcaa@o non vult in the Court of Specilal Sessions to a cor-

“plaint made for The Sale to minors aforesaid. As a result of sa. .
plea, he was fined quO 00. -

In view of the for'voinO, resporaent’s refusal to renew appel-
lant's license doces not appear to be unreasonable and is in fact ,
justified by appellant's previous misconduct. Therefore, respondent!s
action will be affirmed. : ’

Accordingly, it 1s, on this 14th day of October, 1946

ORDERED, that the appeal herein be and the same is here b
dis missed.

FRWIN B, HOCK
Deputy Commissioner.

‘8. STATE LICENSES - NEW APJLI IONG FILED.

Franam Corporation
518 Main Street
Boonton, N. J.
Application for Plbnqry Wh0¢esaic ulpePSQ filed Octﬂbrr 14, 1946.

Ruth 1. Daviﬁson

445 White Horse Pike

Watsontown, N.- J, ‘ ‘
Application for State ‘Beverage Distributorts License filed -
October 14, 1946,

Peter J. and Joseph A. Salzano
T/a S & 8 Distributing Co.
- 1070 East 25th St.
Paterson, N. J. o
Application for State Beverage Distributor's License filed
. October 14, 1948. '

New Jersey Apple Groers, Inc.

Cottrell Road

Browntown, Madison Township, N. J.
Application for Llulted Dlst&llcry Llccngc filed
Octoker 15, 19ﬂ6.

Central beverage Co.

114 Acadeny St.

Jersey City, N. J.
Application for Warehouse Receipts License filed
October 17, 1946. . -

ERWIN B, HOCK = ' «
- Deputy Commlsbloncr
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9. COURT DECISIONS - NEW JERSEY SUPREME COURT - STATE LIMITATION LAW
(P L. 1946, CHAPTER L4/) DECLARED NULL AND VOID ON GROUND THAT
SNATE AND nOU‘W OF ASSEMBLY NEVER CONCURKRED IN THE SAME ENACTHENT

NEW JERSEY SUPREME COURT

No. £5 October Term, 19406
In the Matter 5/ 67
134 //Q

—of -

The Application praying that
Chapter 147 of the Laws of 1948 wmay
be decreed to be null and void in
-accordance with Revised Statutes of
New Jersey l:7-~4, MARTIN KORNBILUH )
and HARRY TEMEL, :

S— S A —g ~—

Petitioners. )

Argued October 1946 Declded 1946
On Petltion

For petitioners, Thomas K. Duffy, Martin Klughaupt, Joseph Jo
Weinberger.
For State of New Jersey, wﬁlL01 D. Van Riper, Joseph Lanigan.
Before the Chief Justice, Justices Parker, Bodine, D01ges, Heher,
Perskie, Colie, Oliphant & Wachenfeld.

s under
ned that
s of the
his SL-;'.L

BODINE, J. The proceeding is instituted by two citizen
the provisions of R. 5. 1:7-4 to have 1t Judlclully determin
Chapter 147 .of the Laws of 194¢ was not passed by both house
Legisl&ture pur%ulnt to the constitutional rbwulrcmento of i

The Chapter in guestion ig entltipa° "An Lct concerning alco--
holic beverages, limiting the number llcons s to sell alcoholic
beverages at retail, and _su.jpplema—‘:m::'Ln:r Cha t@“ 1y Title 3% of the
Revised Statutes.m : i

The bill originated in the Senate zs Senate Bill 74 and was

approved by the Governor on April 24, 1946. The undisputed proofs
S ks 3

€.

demonstrate that the bill, as introduced in the Senate and amended in-~

-that body, was sent to the Asscmhly., The bill was again amended in
the ssenoly <md with the Senste amendment wog duly uduptnd in that
HOUSQ. When the bill arvived in the Senate but one of the Assembly
amendments was seﬂt to that body. The Senate concurred in the
Assembly amcndment sent to it, but obviously could not concur in the
one not sent. The bill in the form and substance cpproved by the
Governor was never passed by the General Assembly.

Section 6 of the Act provides as follows: ‘'"Hothing in this act:

shall prevent the issuance of a new lilcense, application for which
was duly and properly filed on or before April first, one thousand

nine hundred and forty-six." The Assembly thUPx out the date "Aprl

first, one thousand nine hundred &nd forty-six" and by amendment sub

1

Stltutbd "August first, one thousand nine hundred and fortv~six." The
discrepancy is, that the Senate made the effective date of section 6,

April 1, 1946, and the House of the Assembly made the same section
bliebt“vc uUELSt 1, 1946, The two branches of the Legislature never
concurred in the same enactment. The bill approved by the Governor
the Ssnate version and not the House version,

The vomplete bill, as enacted in the House, was never concurred
by the Scnate and never reached the Governor in its final form.

is

in

Qur cuty in the premises arises under R. S, 1l:7-4. The case con-

trolling upon us is In re Jaegle, 83 N. J. L. 3Ll3.

The law will be decloared null and void. k.. S. 1:7-6.



PAGL

6 BULLETIN 734

*__4

10+ LIMITATION OF NUMBER OF RETAIL LICENSES - STATE SUPREME COHRT'Q

DECISION TAAT STATHE LIMITATION L..W IS NULL AND VOID DOES NOT MEA
THAT LDDITICNAL LICENSES MAY Of SHOULD BE GRANTED - LIMITHTION
ORDINANCES REMAIN IN FULL FORCE AND EFFECT.

HEREIN R“”OMNENDnTlﬁN THAT NO ADDITIONAL LICENSE BE ISSUED IN THE
CABSENCE OF A PUBLIC NEED FOR THEM.

TO ALL MUNICIPAL LICENSE ISSUING AUTHORITIES:

The State Limitation Law (Chapter 147 of the Laws of | 1.946) set
forth a State-wide limitation of plenary and seasonal retail consumnp-,
tion anc plenary retail distribution licenses Qur Supreme Court ha
declared that Law null and void, not on the mkrlts but on the ground
that the Senate and House of Asstmbly never concurred in the samé
enactment. '

It does not follow, from the invalidotion of the St
Law, that specific applications for new licenses may or
granted.

ate Limite ! n
should L.

The 4lcoholic Beverage Law empowers the governing body of eacn
municipality to limit, by ordinance, the number of retail licenses.
(Revised Statutes, 4u-l-4 ). lelt tion ordinances have been adepted
and are in full force and ef uﬁt in the large wmojority of New Jersey
municipaslities and, of COuTaC, license may not be issued in viole-
tion of an opers thg numerical ¢lmlbabwon ordinance. Such ordinances,
and amendments thereof, do not requirc the State Commissioner'sg
approval first obtained but are subject to review by the Commissioner
on appeal pursuant to Kevised Statutes, 83:1-40 and 33:1-41. Similar
ly, the determination to grant or deny a retaill license application
rests in the first instance with the municipal issuing cuthority
(Revised Statutes, 33:1-18) and a municipal ecuthority!s action grant-
ing or denying an application 1s appealable to the qtugb Comiilssioner
pursuant to Revised Statutes, 83:1-28. The Commissioncr, therefore,
may not rule upon the re asonableness or validit ty of a particular
numerical limitaetion ordinance or auiendment thereof, or comment upon
the merits of a specific retail license applica tnun uniess cna until
the nmatter is formally before him on appeal as provided in the statute.

,.._

Speaking generally, NOWEVET, experience shows that there are far
too AJE& liguor llCunoU in New Jersce ey This D'p@rtuvnt strongly ,

urges that if and when a new license 1s sought, the 1 uUﬂ]Cipﬂl author-
ity concerned will give first and wmost serious con51auva""op te the
guestion whether an additional license 1s needed in terms of the best
interest and public welfare of the municipality before gra nhing su .
license or amending its limitation ordinance tu‘quthaflze additic °
licenses.

Most New Jersey nunicipal authorities have consistently refused to
grant additional licenses unless they were convinced of & clear public.
need for them. It is our hoDe this policy will be flrmly adhercd o
and our recomnendation that it be followed in all municipalities

th fOUkhOﬂb the state.
Feni B el
Saeni B Mok

. Deputy Comailssioner.
Dated: October 18, 1246, ‘

y Jersey Stele L&bi’ary



