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1... SEIZURE - FORFEITUHE PHOCEEDINGS - ALCOHOLIC BEVEHAGES AND JUKE 
BOX, PIXTURES AND FURNISHINGS IN SPEAKEASY OHDEHED FOHFEITED -. 
APPLICANT FOR RETURN OF MACHINE FAILED TO ESTABLISH ]~ACK OF 
KNOWIJ~DGE OR REASON TO SUSPECT SPEltKEASY ACTIVITIES ON THE PHEIHSES. 

In the Matter of the Seizure on ) 
July 13, 1946 of a ClWm.tity of 
alcoholic and other beverages, a ) 
music box, and furni.shin[Ss and 
fixtures-at 156 Sand Road, in the) 
Borough of Westwood, County of 
Bergen· and State of New Jersey. ) 

Case No o· 7010 

ON HEARING 
CONCLUSIONS AND ORDER 

Joseph H. Gaudielle, Esq., by Marconi V. A. Caporale, ESG., 
· Attorney for Pettigrew Williamso 

George G. Tillotson, Pro sea 
Harry Castelbaum, Esq., appearing for the Department of Alcpholic 

Bever.age Control .. 

This matter ho..s- been heard pursuant to the provisiomi of Title 
33, Chapter 1 of the Hevised Statutes, to determine whether a c~uanti ty 
of al:coholic and other beverages, a nnis:lc box, and furnishing[:i and 
fixtures, described in a schedule attached hereto, seized on July 13, 
l9tJ:6 at 156 So.nd Hoad, Westwood, No J., constitute unlawful propGrty 
and.sh0uld be forfeited~ · 

On July '-1, 1946, nn ABC agent, .checking D complc-:lint that speak~ 
easy activities were being carried on at the above premise~, entered 
the cellar of an unfinished building located at the renr of the above 
premises o Pettfgrew· Williams was at 2. bar in the cellar and the 
agent purchased fron1 him drinks of beer t.nd wh1ske;v; ·as well as two· 
sr:.ndwiches .. 

The agent left the, premises without disclosing his identity. 
Later that d2.y he returned, and observi:~d· a mnn carry a few bottl·es· of 
beer and a bottle of wh:Lskey into the cellar. The agent entered· the 
cellar o.nd observed seven men there drinking whiskey nnd birch beer 
at the~ bar. 1The agent asked for 8. bottle of beer' but vvas told b~1 
Williams that he only lncl birch beer and whiskey lE~ft.. The agent then 
purchased drinks of vvhiskey from Williams, pouring most of the whiskey 
into a bottle J iJvhich he retained. for. evidential purposes.. The agent 
took no further action on that day .. 

On July 8th the' agent again returr1ecl and purchased drinks -of 
whiskey c1.'nd beer from Pettigrew WilliGEns ~ · He 8.lso purche.sed from 
Wi.lliarns, to take away from thE0 premises, a partio.lly filled bottle 
of whiskey containing about three or four drinks. 

Pettigrew Williams dicl not hold any· license authorizing him to 
sell or serve alcoholic beve.rages and the premises were not licensed 
for the sale of alcoholic beverages. 

On JuJ.y 13_, 1946 the agent obtained a search warrant for the 
premises on the basis of the unlieensed sales of' alcoholic beverages 
to him, and he and other ABC agents executed the warrant c:m·thc.t day ... · 

· The agents seized a bottle of whiskey, . c::. jug . of v;.rin·e ~ a quantity 
of sodaJ the bar, tablss, chairs and a music. macllin()J. o.11 of which 
~et8 in the cell~re William$ was arrested on charges of selling 
alcoh.:.;Llc beverages without 2 license and possessing· alcoholj_c b0v8r­
ag1~s witl1 intent to sell such beverages unlc'..Vvf.ully,, ·On Oc.tobcr ? J · 

1946, Williams tendered· a ple2 of guilty, in criillinal court, to the 
charge of selling alcoholic beverages wj_ thout a license on July B, 1946. 
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Williams .was arrested in 1937 in Park Ridge in Bergen County for 
a similar viola ti on of th0~· Alcoholie Beverage I~aw ap.cl was fined 
$100~00. ( 

The circumstances compel the infc:renee the. t the seized aleoholic 
beverages were intended for sale at this speakeasy.. Hence, suc~i 
alcoholic beverages nre illicit. H. S .. 33:1-l(i).- These illicit 
alcoholic beverages, together ·wj. th the other beverages, the music box, 

. and the other fixtures and furnishings seized in the cellc.r, · const1....; 
tute unlawful property and are subject to forfelture. · R.S. ~53:1-l(y), 
R. s. 33:1-2, R. So 33:1-66a 

When the matter came on for hearing pursuant to R. S •. p3:1:..:.66, 
George G. Tillotson, the owner of the musj_c box, appeared and sought 
its return by way of appeal to my discretiono.ry authority rather than 
by way of denial that the music box is legc.dly subject to forfeiture. 
Mr., Williams appeared only for the purpose of aiding Mr~ Tj.llotson to 
recover the machine. He did not oppose forfeiture of the other prop­
erty seized .. 

lVIr_ •. Tillotson is the owner of L~bout 200 music machines, located 
in resta:urants, stores and other commercial establishments. Williams' 
cellar did not resemble o.ny such business esto.blisllments and Tillotson 
had few, if: c.:.ny, machines in ·a place of a similar nat&f.;. The con­
trolling issues are whether Tillotson, when placing his machine in 
this unusual location, knew or sr..ould havt.~ anticipated that sp(;;ak(~asy. 
activities would be carried on thert=:, and whether he made a re~_1sonable 
inquiry concerning W:Llliams' character and background without dis­
covering· his previous conviction for bootlegging. Cf. Seizure Caso 
No. 69?1.i_ Bulletin '721, Item 3; Seizure Case No. 6950 2 Bulletin 719, 
Item 6; Seizure Case No. 6875, Bulletin 716, Item 3. 

·According to Mro Tillotson, Wtlli3.mS telephC>ned on three or four 
occasions for o. machlrie, representing that he.; intended to operate· a 

· barb~.:cue -at the premises on weckenG.s; that Tillotson, at Willir:uas' 
suggestion_, telephoned to n mutu2l o.cc~uaintancs )' the owner of a res­
taurant where Tillotson had ·a machine; thEtt tlds man spoke ·well of 
Willlans and ·did ncit tell Tillotso~ri. thctt Williams hnd c.1 previous .con­
viction for bootlegging. Tillotson then went to the premises, looked 
the placs over, and had the nachine placed there about tlrree weeks 
prior to its seizure~ 

Mr·. Tillotson describes the nlo:ce where his machine wa.s located 
as a ·typical farm. outbuilding, one and a half. stories in height, vd th 
one story for the most part underground; a cellar· such as is· u.sed for 
the storage of vegetableso The cellar, in which there was the music 
machine, had a cement floor, a crude bar or counter on saw horses~ 
tables ·and chnirs. When '11illotson was there he observed a number ·of 
m2n ec. ting and dri~1king soda. He says tha·t he thought it was some 
sort of 2. club. 

When asked whether the thought came to him that persons likely to 
come- to th2 place for parties would drink, Tillotson repliedJ "They 
b~ing tl.:cir ovn1 bottles, or .a lot of thenl do. n 

Pettigrew Williams, testi.f;>ring on Tillotson ts behalf, said tho.t 
when asking for the machine he told Tillotson tho.the "put.in an 
application for selling whiskey for the Fourth -- after I was refused 
I went and called up this gentleman (Tillotson) to tell him not to 
bring this box because I was refused on this whiskey license -~ And 
then he didn't .bring it there ;for the Four th and w_hen he did bring it 
I had had the barbecue.n Later in his testimony it was his recollec­
ticm that the municipnli ty r0fuseq to grant him a license after the 
box was in his place. 
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Williams, furthe1" testiff.ed trfo_t"·· .. sinc-t:t':lD44 he· h·ad made· t11rGe or·· 
four a.pplica tions to thfS munE~ipcili ty for var.fems . ty._pes _of. rc:..ta.il . 
liquor lice'.nses_ for ,t_he premises, nbnG .. o'f ·whicl1 ·vie:fe granted;-. that 
When: he applied ·to·· ,Till(Jtso:ri foi~ the ·mt.:Lchiiie he had .on f.ile a_n 
application for. a· club· license,·. whicf:l i·ater, v~is :1ike\llJi-se:. r•t:fu·~ed. 

' - .. '' - . . ., -

It·is not necessary to determine whether Mr. Tillotsonts con­
versation ..1Ni th the restaurant owner sho"i.tl.d be .regai~ded· -,a·s an 
adequate investigc:J_tion of Williams t chilracter· o.nd · ·ba.ckground,. '-SiY ·~n 
it ap.pears that Tillots.on wa:s defini t.ely- ·c:twar·e tha_.t Willinrns' p1 - .:: 
objective was to sell alcoholic beverages· at the :premi~es. 

In the light of thi.s knowledge~ i.t · appe-ars· reason(ible to expect 
th~t Tillotson would .remove the machine if it;w~s· in Williafusr 'prem­
ises before hs was told that Willir:~ms had failed ·to--obtain a license, 
or would not deliver it to such a str,:mge lo·cation if he knew of 
such refusal at the time. Tillotson did not follow this course.? 
possj_bly t:hroug11 carralessness. 

Under H. S. 33: 1-66 (f) ,· I ·have the .discretionary authority to · 
return property subj<::ct to for.fei turo to a person. who has satisfied 
me ·that he acted i.n good faith. arid· had no knowledge· of the unlawful 
use to which the pro_perty was r put or of such facts as would have led 
a person of ordinary prudence to_~iscover such use. ·The evidence: 
presented does not satisfy HlG. thnt Tillotso_:n ·c.s.n be ·so .regarded~ 
His o.pplication for· the return of'· the -~usic box ·1 s · the-r(~fore ·denied •. 

Accordingly'' :Lt is. DETERMINED and ORDERED that the s~i.zed pr'op­
erty, more fully described· in_ Schedule "An- attached hereto,· . 
cc.nsti tutes unlavd'ul pr·.Jpcrty ~ ~md that the sarrie be and her~by is 
forfeited· in accordance with·tlie.provisions df ·n~ S. 33:1~66, .an~. 
that it be retained .. for the: use ·of hospitals and State·, CQt~nty .. and . 
municipal institutions, c;r destroyed i.n whole or in-· part cit tb.E.~ -.- .. 
direction of th<3 Ste,te · Corn.missicmer of Alcohol-le Beverage Control· .... 

ERWIN B •. HOCK 
·Deputy; .Cormn~s sioner •. 

Dated: October 10~ 19460 

l -SCHEDULE ·"An 

1 ·bott1~·of whiskey· 
·l gnll<m bottle· of ·vvi.ne 
1 - ·keg' B'irch B·l~er · · 
l ·bottle'sodi · · 
1 v1ooden. bar .· 
zs ..;.": to.ble.s 
3 chairs 
1 - wurli tzer Music Box ·1¥69896 

'• : . 

·;',:.' .·: 
. . , .... ~. 

·: .. . , ;· .·· 

._I., 

- -~ ., 

. : .. ; .. 
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2. SEIZUHE - FORFEI1TURE -PROCEEDINGS - ALCOHOLIC ·AND OTfIEH BEVEHAGES, 
JUKE BOXES ·AND OTHER FURNISHINGS ANI) FIXTUims IN SPEAKEASY ORDEHED 
POHFEITED _.APPLICATION FOR .RE1TUHN OF SUKE' BOXES !~ND. ±vm CASH 
hECISTEtS DENIED FOR. FAILURE OF CLAIMANTS~- TO ESTABLISH. THEIR .GOOD 
FAITH AND ABSENCE OF KNOVVLEDGE OF OH REASON TO sus·pgCT SPEAKEASY 

. AC'l:IVITIES AT ESTABLISHMENT. 

In the Matter of a Seizure on· 
,May 26, 1946 of n quantity of 
whiskey and other·beverr.:.ges, a 
number of empty beer ·and sodo. 
bottles, two ruusic.machiries, a 

. Crossley Wal·l Amplifier, tvvo juke 
·box coin .. boxes, two- National ca.sh. 
. registers~ 5 bagatelle ~achinG, ~ 
radio,. and other fixtures and fur-­
nishings, at prem~ses located o~ 

) 

) 

) 
\ 

) 

) 

) the south side of Sto.nger Avenue, 
occupied by Bessie Brooks (Mitchell) 
and Ernest Mi tchel1,. in Glassboro . ) 
L,~.vms ,. in thu Township of Elk, County . 
of Gloucester and State of .NQw Jersey~} 

case·. No~ 6989 

ON HEARING . 
CONCLUSIONS AJ~D OHDEI-\ · 

Albert·B. Melnik, 
Vern.on ·n •.. Fis.ler, 

Es_c1., Attorney .for Emby Distributing CompanY'. 
Jr., Esc~., Attorney for Daniel Mills and · 

Gloria Brooks. 
Harry Castelbaum, Est1., · appearlng for the State Department of 

· Alcoholic Beverage Coi1trol. 

This matter has been heard pursuant to the provisions: bf Title 
33~ Chapter 1 of the Revised Statutes, to determine.~1~ther d qtian­
tity of' alcoholic °'nd other beverages, ;two music mach~'nes, 'o.. ._baga:telle 
machine, tVvo .cash regis te+s and o.ther fixtures J ±;urnishings ·and per­
sonc~l property, desc1,;ibed in a schedule 2tte:.ehed her~eto, seized on 
May 26, 1946 at premises· occupied by Bessie Brooks (Mitchell) and 
Ernest Mi tcl).ell, located· in ·ala-ssboro Lawns, cons.titute .. unlawful prop-
erty and should be_' forfeited. · · · · · 

On May 25, l946, ABC agc~nts ·Wf3re · Clwcking a complaint that· 
speakeasy act1vl ties were being· ca:rried ·on in a restaurnnt known as 
YYMi.tchi0ll 's Blue Spruce Innn .loc-a ted nt the above address. 'The agent~· 
were informed tho. t two: wo11:i.en .in the place pad purchased whiskey, . ' 
served to th~m in a -p·i tcher: by Rufus Ford. When tb.e agents entered· 
the restaurant in the early morning hours of May 26th, they found one 
of, the women there with a small pitcher containing whiskey in front 
of her.. This woman identified Ford as. ·the -·person wl10 had sold her 
'two pitchers of. vvhiskey. Ford adrn.i t ted· .to the agents· that such was 
the fact. 

There were about 50 patrons in the pl~ce at the time and the 
Pgents observed several empty ~uart beer bottles on various tables. 
Ernest Mitchell and Bessie Brooks (Mitchell) were behind the counter, 
preparing· anti serving foodo Ernest Mitchell disappectred before the 
agents had an opportunity to question him. Bessie Brooks (Mitchell) 
claimed to be the owner of the restaurant. 

Bessie Brooks (Mitchell), Ernest Mitchell and Rufus Ford did not 
hold a license authorizing any of them to sell or ·serve· alcoholie bev­
erages. Neither were the premises licensed for the so..lc~ ,;f alcoholic 
beverages. 

Hufus Ford was arrested and charged with selling alcoholic bev­
erages without a license. Bessie Brooks (Mit~hell) was arrested and 
charged with possess~on of alcoholic beverages with intent to sell 
such beverages .unlawfully .. 
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The ABC agents seized a c1uanti.ty of whiskey and soda, c;mpty . 
beer and soda bottles, two nn1sic nmqhines, a Crossley Wall Music 
Amplifier, two cash registers, a bagatelle machine, the currency in 
such machines, and furn1shings and fixtures· and other personal prop-
erty. · 

This. restaurant has a long and uns;:~vory record as a notorious 
speakea~y. Its record is as follows: 

Oi1 December 12, 19<!:0, ·Ernest Mitchell and, Clct'rence Morrow were 
, · arrested at this r(::stauro..nt and a quantity of illicit alcoholic bever­

ages were seized there. ·Bessie Brooks (~itchell) was in the place at 
0 the tinie. Mitchell was charged in criminal court with the posSE-)ssion 

of illicit alcoholic beverages, pl0adSd gu~lty in the Special Sessions 
Court of Gloucester County and was. sentEmced to pay a fine of $100.·00 
or be imprisoned for thirty daysQ 

On February 22, 19'41, Ernest M1 tchE)ll was again arrested at 
this restaur::mt and a: c_:uanti ty of illicit alcoholic beverages was 
seized there. Mitchell was ch21.rged with possossion of illj.ci t alco--­
holic beverages, pleaded guilty in the aforesaid Special Sessions 
.Court and was sentenced to .. p~1y rt Tine of ~ip200. 00 or be imprisoned for 
sixty days o 

On Ap~il 29, 1944, Wilford Carter was arrested at the res­
taurant, charged· with tlH.:; salt:: of alcoholic beverages there vvi thout a 
license and possession of alcoholic beverages with intent to St)ll 
such beverages· unlc.nvfi11ly·. He pleadet: guilty in the Special Sessi::;11s 
Court of th2 county and was fined ~)100 •. 00. · Ernest. Mitchell arid 13.<:.uie 
Brooks (Mitchell) resided at the premises, but Carter was ·arrested 
because he was the person who r.1ctus) .. ly sold the alcohoLLc beverages o 

On May 5, H345, Ernest M.itchell wa~~ ·arrested a·t the rostaurant 
on charges of selling aJ..coholic beverages vv.i thout a license, and pos­
session of alcoholic beverages with intent.to sell such beverQges 
unlawfully. In the~ t case, Mitchell wq,s accused.· of· sellirig whislrny in 
a pitcher. Mitchell pleaded· guilty· to this charge in the Special· 
Sessions Court of Glouces.ter Cour~ty arnl was fined $500.00. 

Bessie Brooks (1\Ht.chell) i$ reputed t·.) have o. matrimonial relo.""'." 
tionship with Eriiest· Mi tch2ll and claims to have operated t!:lc 
restaurE .. nt Tor about four yec:::rs .. 

In· the light of this be.ckground, the ·claim of the patron, and 
the admission of Ford, it is indubitable that the seized alcoholic 
beverages were intended for sale at this unlicensed restaurant .:::;,nc~ 
hence are illicit. R. S.. 33: 1-1 (i) . 

The illicit alcoholic· beverages, together with the other bever-
ages _9 music and other machines, fixtures, furnishings o.nd other .. 
personal property, all of 1ivhic.t1 were seized in the restauro.rit; con-
stitute unlavvful property and are subject ·t9 forfeiture... R. S • · 
33 1 ., ( ) IJ s·. r·,...., 1 " 1 R " '7. rz 1 6 , ... · . · 

: --L y ,. :1. 0 0 66:. -{:.::',' anCL l. 1-.J.. uu: - b. ' 

When the matter cc~me on for hearing pursuO:nt to I·LS. 33:1-66, 
counsel entered an appearance for Emby Distributing Cornpo..ny vrhich 
sought return of the two music mo.chJrn~s, the amplifier aml other r ·· ·ic 
machine e~uipment. Daniel Mills and Gloria Brooks also appeured .~ 
each sought return of ci. cash regi_st?r. No one appeared to oppose for­
feiture of the balance of the. seized property. 

Under H., S. 33:1-66(f), I have the discrctio:no.ry authority to 
return pr0pe:t,.ty subj'ect t\) forfeiture to a person who has esta}).lished 
to my satisfaction that he acted in good fnith and had no Knowledge of 
the unlawful use to which· the property was put or of' ·such fo.cts as 
vvould have led a person of orC.inary prurlencG to discover sucb use .. 
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.· Despite the fact that to all outward appec-1.rance.~ .. it .was a res­
taurant; ·nev.ertteJ,ess., slnce tlH~ place· was .. actually :·a .... notorious . ·~· . 
speo.ke·::i"sy·., ··a.rid pe·rsons· connected with trw pl<ice. hc.:id ·been _convieted in 
crfmlnaJ _c·ourt for spea_keasy .activities .. th~ir~, it ·~s. in.ciunbeff~ upon • 
a· ;clnimu.nt · se0king to avoid forfeiture cif his property to present 
satisfactory eviden6e that the character of the operator and the · 
no.ture· of the; bu.sines$: was .inv.es:tigo.ted.. See Seizure Case 6888 2 
Bulletin .687, rti~m 1. . ... . . . . ---- . 

. A short time before the. SE:izu:re, the. n~usic ,cornp,an;y. pur<;.hascd a 
.nrouten ·or machine.s, -whicli j_nelilded the rriachini:~s. :1o:ccrted at ~he pr em- , 
ises _in ·questio110". ·A representative- o:f· the cor~.pc~ny -testified t~at he· , 

·vt:sited the :i;·estaura:rit .. about '_May 10th, but_ merely -checked. that .the. · 
. ma·c'l1i.ncs . vve.re acti.J.ally thC:re :J.nd th2 t thQ ser_ial n~mbers wer(:; ·cQrre.ct ~ '. 
~T1:Le list s.ga.inst whid1 this ·r_epresent.CJ.thre checked; .cq·vering abQut 120 
machfnes ~ described this restaurant. c~s n1vii t·chell 's Blue. Spru_cq Innn. 

According to. this wi tne.ss ,. Mr._ Bushwick, .frmu vvllom the. n routi:}1 

of machines· w~1s· ... pur:cl10~ed, vvas asked the general ·question, n~Now_· these 
lqcati..o:ns, .n.rc· ·ther~· ·any house:S, or saloons, or s~pe.akeas.ies, or .e.r:(y-:-;­
thl~1g l.ike .. th:n t ther·c?,tt ,._ and Bushwick µnswered; .. nNo .. n .Actually; 0.f'. 
the· 120 loca ticins; · 22 pla.qe_s are listed· either as a nc?.feH, ntav-errin, 
TTbarn or ngrili'':1 ·and many others, listed as restaurants or "lunch" 
rooms, may al so have had liquor licenses. , 

.. . .. rt· is_ t.o be ·noted _that. the:re v{as po spf::~eific., inquiry of Bushvvick 
as to- the. ·_cho.racter of T1Mit.chE:11,t s Blue,: f3·pru~e .Ip_nn.. . Bushwick vms not 

.prese!lt a·t thq heari11g and hence. it is mere. sp_eculation as. to what 
knowledge .he had. or . wha.t · inquiry he made c_oncern1ng·, the· char:.rnter .. of. 

· the plciC(:) . ot' 1 ts ov-mer ·or owne·:r s.. In a:ny even~"J it 'is doubtful_ . 
whether acceptance ·by .a pur:chaser of a sell1,0r r's. genero.l assurance t_mt 
machines fire all located in ·places· of goocl chai.,ncter can be termed an 
adeCJ.J.ate inve:stigation~ The mus.:lc company apparently .plo.ced no· pr:: .. r­
t~cµlar reli~nce on Bushwick's alleged g6neral representation as to 
the character . of tl'J.e locations where he had his mE~cb.ines, inasmuch . 
as.it did. not .include anything to this effE3c·c when, obtD.ining. Bushwick rs 
affid0vit ·O.S -_·to any. unpa.id d1~bts against t}1e- I'~)Ut~~,. . 

On his '-vis_i t there, the ·music· company's re1~-resenta tive says that 
he spoke to some womnn who told .. him. E;he was the . ovmer .of tb.e pl.nee. 
He did not ask her for·· her~ name. . As.k~d wlrntbe.r he had had-. nny.· .. oc.ca--'.· 
sion to go to· neighbors ·or polic·e officers or .. any_ on.e to check as to• 
the cbaracter or nature of the busine'ss being carried on at 0: location 
whe:re his company. placed machines, he did not'" a.ns·wer ciir·ectly .b\lt said, 
"If you buy a man· out_ nncl; ~hat. man sells you· a certain type of route 
you just take his word, for it .. u Pressed for a. raore .direct response to 
the question, he· sa1d: · · . · . 

. "I. have been around long_ enqugh to kind of. s_rnell_ a speak..:..· 
easy' before I. vy_qlk into.it..... , : 

"Q _. tou d·epend -µpon ·your ·sense _of sight and s.;ilell .rather than.· 
your sensG of c~eck~ng,_pither with.the police or the· 
n0ighbors, to find out whether tr1e place has a reputatL:m 

. as. a ~.P?akeasy·?. · 

''Q Do I understnnd, ··in, your business '.e6nnectioi1' vvl th your 
present employer, there )~as never be;::; en any occ0-sion up.on 
which at any spot you asked any·Qne '.in 'the ,~1e.ighb.orho.od, or 

. an;y~ ... law e11_for.cement officials· as ... to the'::f'.eputa~.ion of the 
···1bc~ti0n? · · 
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n A 'I1he. t is right. 

"Q As I understand it, you judge u plo.ce merely by slg.ht?. 

"A Yes.n 

. Jo1m Atton, employed by a concern whieh financed the music com-
pany·' s purchase of this route 9 testified that he accompani.ed the 
representative of· the musi.c company on hls tour of inspection.. His 
sole purpose was to determine w11ether the machines actually existed, 
and wer~ at the locations named. H~ was not there to check tho char­
acter of the establishment or ;Lts ovme·r. He says that his company 
did not require him to check thf; character of either the establish­
ment or· its owner. 

This cq.se forcibly demonstrates the case with wh1ch speakeasy 
operators could ec1uip their establj_shments without fear of forfeiture 
of such equipment,· if those furnj_shing the equipment could success­
fully reclaim their propert~r even. though they followed a busiTiess 
practi.ce which disregarded comm.op. pruciEmee .. -

·rn the instant ~ase, the restaurant, with a not6rious reputation 
for speakeasy activities, which should have been discoverable on mere 
inci_uiry in the comm.unity:; has not •Jnc, but thrcE~ machines l·Jcn tc-d 
there, without the slightest effort on the part of the owner of such 
machines to ascertain the name of ths person with whom it -irn:.s to 
divide the proftts or tho character of the establisht:1ent. A concern 
i-h- ~::, t ··"p ·:1 -r• ~ t· 8- S ~L"1 ·c' h l

0 

c~ ·1·'11~:) nrlE'-..-. 1·'111.:~ + ~·1 CC r:::~1·1t t1-_,e. -v; J. S' ix· Of~ J 0 C'S Of l
0 + , ... '-' ~ .. -" V .J'C.·- V, t • .l.. -~ ,;) Uc..~ ·.!. i >-' v C.~ ~·.1.~' J.J. · .!. -> .1.>. • 01 · VtJ 

f- • f-. • -I • .:C• d . . - c: • "I ~J· 6 8" 8 proper·\.l,Y i i ~ is .i: oun ]_n a speakeasy. Jeizure _case l' o.. ~ ~11..::J.. supra. 
The ~pplication of Emby Distributing Co@par~ for return of the nusic 
machines is therefore deniedo 

Daniel. Mills, a brother of Bessie Brooks (Mitchell), and Gloria. 
Brooks, her fcrLITt13en-year-old daughtt:~r, each seek retm,n of a cash 
register. 

I am inclined to accept their proof ·of ownership thereof, despite 
the lileagc:;r nature of their testimony, bec.:iuse Mj_lls appears to be of 
good character, and legiti.mately employed for n1c.my years, while the 
agE; of the daughter suggests her freedom from wrongdoing .. - It i.s 
possible, as she clnims, that she received the cash register as a 
birthday gift to aid her in her small. ·cc.ndy enterprise at the prem­
ises .. 

However, although neither of these persons appears to be per­
sonally involved in the speakeasy act:Lvj_ties of .theJr lcin, nevE.::rthe­
les~j, they too are ctmrgeable with whatever lcnowledge a reasono.bly 
prudent pers.on would have had in likE; circumstances o Mills l:::new 
Ernest IvI1tchc::ll, was friendly with hin, and wns in contact, al.tho' 
infrc-::c1ut.mtly :1 vvi th him and Bessie Brooks. (.Nil tche::ll) for the po.s-~, -d.v 
years.. The daughter, of course, resided on the preillises,. It is, 
therefore J hlghly inprobable that they did not know or at leo:st _ 
suspect that E5peal·rnasy activities were being carried on at the:: res_;. 
tauranto 

The principle, in seizure proceedings, that clairaants·uust 
establish that they exercised co~~on prudence, applied to the claim 
of the uusic cor:111any, applies more forcefully to relatives co While it 
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is doubtful, under the circumstances in the case, nevertheless:~ even 
if n0ither_Mills nor Gloria Brooks actually knew of the long record 
of speakeasy activities at the restaurant, it is wBll nigh inc6nceiv­
ablc that they did not suspect that such activities vvere being 
carried on there. It may well be that Mills did not deem it his duty 
to remonstrate, and. that the daughter vv~as. not in the position to do 
so, b~t that does not alter the fact that·if th~y left their property 
in a speakeasy they risked its loss. Consequently, the application 
of Dan:iel Mills· and Gloria Brooks for the return of the cash registers 
is d(~i1ied. C> 

. Accordingly, it is DETEHIVIINED and ORDEHED that the seized· prop-,; 
erty, more fi_illy de·scribed in ScheduTe "An herelnaft~::r . set forth, 
constitut~s unlawful ·property 2nd that the same be and hereby is for-· 
fei ted in accordance with the provisions of' R. ~1.. 33d.--66, and that 
it be retalned for the use of hospitals and State, county and municj_--
pal ins.ti tutions, or destro~red in whole or :Ln part at the direction 
of the State Cornrnissioner of Alcoholic Beverage Control. 

ERWIN B. HOCK 
Deputy _Commissioner .. 

Dated: October 10, 1946. 

SCHEDULE "An 

1 -·bottle ry~ whiskey 
419 - bottles of soda 

a large number of empty beer and soda bottles 
·1.18 glasses 

1 - See burg Mw·dc Machine, Model HC · 8800, 
Ser1a1 ~190~~00. and'. currency theroin 

1 .Seebm:·g ·Music Machine, Mo_del Vogue, 
Ser'ial //64627 and currency therein 

1 -.Crossley Wnll Amplifier (Music) Model 633 CJ 4N 
and currency th<.-?rein 

2 ~- wa.llina ti,c Jti..ke. Box Coin Boxes and curroncy < 

therein 
2 - National cash r~gisters 
1 bagatelle rnc:.tchine and currency. therej~n 
1 - Admiral Portable Radio 
1 .- G. Es Electric Fan, Model 5K fit.15. AB 55 B, 

:J-/<1 H. P. 
1 Double Cola Ice Box 
1 - Coca Cola Ice Box 
4 tables, 18 chatrs, 4 benches, 1 counter 

·3. BULLETIN ITEM CORRECTED . 

. Bulletin 733,: page 16, paragraph 3, 
nunconvinc ing" to n convinc i_ng u • 

lines 10-11 
' . ' change 

ERWIN B . .' HOCK 
Deputy Con1missioner ... · 
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4 •.. APPELLAT1E. DECISIONS - JENNINGS v .. DOVEH TOWNSHIP. (OCEAN COUNTY), 
SHAW AND Kl\ALIKo 

HAYMOND JENNINGS; 

Appellant, 

-vs-

TOWNSHIP COMMITTEE OP THE 
TOWNSHIP OF DOVER (Ocean 
County) and LOUIS SHAW and 
~·1· T . .,E, . Kr R T ]·1:r A ·.i.C AD .l\_, 

) 

) 

) 

) 

) 

. ' 

ON APPEAL 
CONCLUSIONS AND ORDER 

Edward- F. ·Beers.? Esq., Attorney for Appello.nt. 
Percy··carnp, Esq., Attornc;y for llespondent Tovmship Committee· ... 
Charles J. Berkowitz, Es~., Attorney fo~ Respondent, Alice Kralik. 

This· is an appeal from the action o.f respondent, Tow:i.1ship Corn­
mittee, ·whereby it t:ransferred a plenary retail consumption license 
from Louis Shaw to Alice Kralik cl.nd from premis_es known as 2 Main 
Street to premises at Northwest Corner of Grand Central Avenuf; and 
First Street, Ortley Beach, Township of Dovero 

Appellant, a resident of thQ 'Township of Dover, alleges, in sub­
stance, that th~ transfer was erroneous because (a) the vicinity is 
segregated frmn the rern~ining part of' the t?wi1ship ~nd has. no· need to 

.be served by such transfer; (b) the population of the section does . 
not vvarrsmt the transfer; ( c)- n;.sidents of Ortley. Beach do not vdsl1 
an additional license; o.nd (d) the action of the local issuing au:thor­
ity. was arbitraryo 

The Township of Dover embr;1.ces a large territory arid is si tu~rted, 
for the most part, on the mainland-.. The.:; section thereof which is 
known as Ortley Beach is, however, located on a narrow str1p of land 
bet-ween the Atlantic Ocean and Barnegat Bay and is separated from the 
rest of the tovmship by Barnegat Bay. Ortley Beach extends 2.long this 
narrow stl"'ip of land a distance of eight..,..tenths of a mile between 
Lav21E:;tt\: on the north and Seaside Heights on the south. It has a 
beach on the Atlantic Ocean side. The transfer of the license in 
question was gra;nted from premises on th(2 mainland to premises 1n the 
Ortley Beach section· of the ~ownship of Dover~ 

1The evidence given by a pp ell ant herein indicates that he is one 
of the ver,y few persons who live permanently in-this section of the 
township.. Clearly, Ortley Be:.1ch is· e. su1m1wr resort and appellant 
estimates that· the summer population :i.s approximately _750.. This 
figure apparently d()es not inc:lude persons who·visit the beach for 
one--da;y~ outings~ At the hea:r·ing belO-vv, appellant was the only resi­
dent who opposed the transfer, although five or six other residents 
had filed written protests therctoo At the hearing herein_, appellant 
and two other residents appeared in opposition to the transfero· 
Appellant contends that a plenary rete.il. consu1nption license i~3 suc:;d 
for premises known as the Turf Club and located on tb.e beach is suf-­
ficient and- that the residents oppose the transfer of a licens_c to 
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the premises operated· by Alice Kralik and_ located ·aqout a block from 
the beach. Appollant contends also tb.a:t the Township Committee 
ignored the sentiment of the residents which was expressed at a. 
rneet,ing of. the Tovmship Cammi ttee held in April, 1946 o. 

On the other hand, Colin J. Appl<;?gate, Chairman of the Township 
Committee, testlfied. that he inter-viewed a number of persons who own 
large· tracts of undeveloped land at Ortley Beach and that these per~ 
sons had.advised him that they favored the transfer of. the license. 
He said that he considered the needs of the ·section in voting to 
grant the .transfer. Committeeman Hobert A .. Lederer testified that 
he visited the_ Turf Club during the sumrner and found it crowded. He ·; 
also tt.:)stified that 11 in the surmr1ert,ime we have, maybe; forty thoi.1-­
sand people that resort to Ortley Ji?each, which is sponsored and paid 
for by Dover Township.,n A photogrq.ph introduced into evidence shows~ 
that the Kralik buildir:ig _is a rnoder,_n, sub$tantial structure and the_ :: 
evidence indicates that it will be· OJ)erated as a· restaurant nnd bar-. 
roorr1. It was _stipulated tho.t the third committeeman, st"e.nley c.. .. 
Grover, who also appeared at -the hearing .herein; _would corroborate 
the testimony of Corru:ni tteeman Lederer:> if called. The three 9om­
mitteemen -inspected the Kralik ·premises before they unanimously 
v_oted to grant the transfer. _Job.i.vi F.- Eberhardt, presldent of Ortley 
Beach Welfare and Tax payers -Association, test.ified. that, .at the 
r.equest of appel.lant, he. had sent a letter to, re_spondent. Townshi.p. 
Comrni ttee protesting the transfer, but that, after· viewing the prem­
ises', he advised the Township Cammi ttee to ignore the protest .. 

: .. The .dete:emination of the. question as to tho number of 1-icensed 
premises -which should b~ perrn.i tted in any given vicinity is a matter 
confided to the sound discret:~on of the issuing authority· .. _Kalish v •. 
L_;i.}'.]..9&.P_, Bulletin 71, Item 14. The evidence herein di~'>closes a dif­
~rence of opinidn as to the _need pf an additional license and a 

·difference of opinion· as to the sentiment of the residents, but it 
is clearly· inadequate to show tho.t respondent '11ownship Cammi ttee 

.acted arbitrarily or abused its:discr~tion in granting the transfer .. 
The acti0n· of the Tovr.nship Committee is, therefore.,. affirmed. 

Acc.ordingly, it is,. on this 11th day of October, 1946, 

ORDERED; that the. appeal. herein oe and the_ same is hereby 
dismisBed" 

ERWIN B. HOCK 
Deputy Comrnissio1ier o 
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5 . .' DISCIPLINAEY PHOCEEDINGS ,.-. ILLICIT LIQUOR - ·1rc1tNSE SUSPENDED FOR 
A PERIOD OF 15 DAYS. . . 

In the Matter of Disciplinary 
Proceedings against 

. HI-HAT BAR, INC. 
T/a HI-HA1i BAR . 
20 :Main. S tre e.t 
Keansburgi N. J., 

) 

) 

) 

) 

Holder bf Plenary. Hetail Cons ump-- ) 
tion License C-5 issued by the 
Borough Council of the Borough· of·) 
Kearn3burg. · 

- -· - ~ - - - - - ) 

· .CONCLUSIONS 
AND OHDEH 

_· Defendant~lice.nsee, by Abraham ·Gerzoff, Prosid.ent .. 
Edward F .. Ambrose,.· Esq.·, appearing for D.ep$,rtrnent of .Alcoho_lic .. 

· Beverage Control.· 

Defendant has· pleaded gu:ll ty to a charge_ that it ,possess.ed 
ill:lcit alcoholic; beverages.: at its li:censed· p:t~ernis.es '· _ i'.n _v~o1a tion· of 
RO· . s ~· 33: 1--50 • . ' ' . l": '. 

On July 17, 1946, .an .agent of the Federal Alcohol Tax Uni't · 
tested 41 open bottles i.n defendant 1.s premises and seized a ,1/5 quart 
bottle labeled "Canc:i.di-an Club :Blended Canadian .W'.hiskyn · wheh his_ field 
test· indj_cated. that the _contents thereof ·were not genuine' ti.s. la:beled. 
Subsequent analysi.s by the Federal· chemist leads to the conclusio.n 
·th~t said bottle had been at least partially r6filled with ~~othe~ 
Ca:nttdian · w~j_ s,Key. · · , · - · · · · .. 

. At the ·time of> tl-11:3" s0iz.{ir.e ar~d at tne t.imE; ~f" subrnlssion of: the 
plea, the Presidertt of the defe,ndant corporation disclaimed all 
lmowledg12-; of th~. nrefillH and placE-)d. the:· blame u.pon. a, ba.rtender who 
was discharged aft.er· the violation occurredo .. Never:theless,- cleft..mdant 
ts r~sponsible .for .. .the vio.labion. He Barrale" Bulletin·?05;.· Iterrt 5 •. 

:The minimum ·s.uspcnsior1 for·. so ..... c.al.led. nr.efiil. casos" involving 
Olll=i bottle is fifteen do.ys 0 ne HudolJ2ll..).. Bulletin 680, ·Item l·~. 
Defendant·has no prior adjudicated record~ Hence r·shall suspend 
defendant's li9-epse _-in this cas.e. for· a. p~ri'c;)d ·of· fifteen dnys • · 

. Accordingl~l ,- it is, . on. this. USth day of Sept.ember·, 19~6, · 

OHDEHED, that P1(0rw.ry, _He tail .. Cqnsu1nption :.Licens·e c-5, . J.ssuecl: by 
the .Borough Cotmcil of :the Borc;:iugh of Keansburg to Hi-Hat Bar,. Inc .. , 
t/a:Hi-Hat Ba.r, for" .. premises 20Main Street, K~ansburg, be and thG . 
same is hereby suspe:ncled for a period of fi.ft,eeri. (15) clays. ··Pursuant 
to nottce of' August 23, ·1946, Bulletin 727} Item :12;, .the effc'ctlve 
date ·of said S'l:spension is reserved for future determination .. 

ERWIN B. HOCK 
Deputy C(nnmis sioner .. 
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6. DISCIPLINARY· PROCEEDINGS - ILLICIT LIQUOR - PREVIOU~ RECORD 
LICENSE SUSPENDED FOR A PERIOD.OF 20 DAYS. I 

In t~e Matter of Disciplinary 
Proceedings against 

FRANI\ MOSCARELLI 
T/a PIONEER. TAVERN 
42 Marconi Avenue 
Woodbridge ~ownship 
P .. o .• Iselin, N. J., 

) 

) 

) 

) 

Holdef of Plenary Hetail Consmnp­
tion License C.-038, issued by the · ) 
To-v-vnship Cammi ttee of the Township 
of w~odbridge. ) 

)· 

.CONCLUSIONS 
AND ORDEH 

Leo J. Berg, Esq .. ·, Attorney for Defendant--licensee. 
Anthony Meyer, Jr., Esc~ .. ; appearing· for Department of Alcoholic 

- Beverage Control. 

Defendnnt .pleads non vult to a charge alleging tha.t he possessed 
two 4/5 quart ·bottles labeltxI YYFour Bos es Fine Blended. Whiskeyn, the 
contents of which were not germinE-; as labeled, in violation of n .. S. 
33:1-50. . 

On September ? , l 9LJ6, an investigator of the Department of Alco--
holic Beverage Control seized the two bottles mentioned in' the . 
charge when -preliminary tests thi;;;reof indicated· that· the contents of 
the bottles were not genuine as labeled. Subsequent·analysis by the· 
chemist employed by the Department of Alcoholic Bevero.ge Gontr.ol 
discloses that the contents of the seized bottles varied in soi-~ 
and acids froni the c9ntent$ of genuino bottles·· of_ the. same- product. 

Defendant herein has a. prior. adjudicated r~cord. Effective. 
January 23, 1945, ··his license was suspended for a pe.rlod of ten: 
days by the Sta to Corn.l11i.ssioner· on a charge of selling al coho.lie bev­
ex·ag(es to minors .. See Re Moscarl::lli, Bull(~tin 648,· Item 3.. UJl.der 
the circurnstancesj r· shall suspend defendant's .license for a period 
of .. twenty· days.. · · · 

Accordir:-gly, it is, on this 14th dciy of October, l946 :>: . 

dHDERED, that Pl.enary Hetail Co-nsumption: L.icense C-38_, issued 
by the Township Committee of the Township of Woodbridge to Franl{ 
Moscarelli, t/a Pioneer Tavern, 42 Marconi Avenue, vYoodbridgt? Town­
~hip; be and the same is he~"eby suspend~d f.or ~ p.er.iod of~ tw~r~ty 
,20) days. Pursuant to notice of Augus-c 23·, 1~46, Bulletin ·r2?., 
Item 12, the effective date of such suspension is reserved for 
future determino.tio'n .. 

EHWIN B. HOCK 
Deputy Commissionero 

. ' 
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7. APPELLJ''-TE DECISIONS - ROSENBEHGEH v. BERLIN BOHOUOH •. 

. EAHL E. HOSENBEEGEh, . 
t/a BER~IN HEIGHTS INN,. 

Appellnnt, 

) 

. ) . 

PAGE 13· •.. · 

~vs-
) ON APPEAL 

CONCLUSIONS AND ORDEH 
BOHOUGH COUNCIL OF ~1.1HE BOHO UGH. ) 
OF BERLIJ\L 

/ ) 
Hespondcnt 

- - - - - - - - - - - - - - - - ) 
vVilliam T .. ,Cahill, Es·q., Attorney for App8llant. 
George_ D. f~othermel, E·sq •. , Attorney f?,r Hespondcmt._ 

This is an appeal from the rcfus~11 to :re:rie-w .a ple:nnry rc:to.il 
consumption license for premises located at 69 White Horse Pike, 
Borough of Borlin, where app(:dla.nt has conducted o. licensed business 
for a period of three years. 

Respondent cont0nds that its action was proper _because app.eJ.­
lant has consistently artd repeatedly violated the p~ovisions.of tho· 
Alaoholic Bevernge Law. 

The violations disclosed, \ivhich are substantiated .. by :·th~ ·affi­
_cial rec·o.fds. of the D8pnrtment of Alcoholic Beverage :Contro~, are 
(1) in 19;38 a license held in the ·name· of one William A .. ·wilson was 
S\lSpended for a period of twenty-one days when it was _as.certaip~d 
that appellant had an undisclosed interc-jst in the· business; (2) .in 
1942 a license held i.n the name of one Mne Fre.nces Sperry v~cis suspen·­
ded for thirty ·.days when it wns ad judged the t the said Mae Frances 
Sperry was acting as a TYfrontn for appellnnt; and (3) a_ppellant's 
license was suspended for a period of sixty day~ beginning · 
Septembt?r 4, 1945, after he had pleaded guilty to_ a charge nlleging 
sale to minors. At the time th~ sixty-day._suspension·or·the license 
was· imposed, the local issuing authority told appellant tha.t it 
would ~1ot renew h~s licf:nse which expir8d on june 30, 1946, apd __ that 
he could not transfer it. · · · 

No application for a person·..:..-to--person transf'er of .the lice·, .. 
was ever filed with the respondent. Borough Councilo. Hence, the 
doubtful legality of the threatened refusal to grant· a trnnsf0.r. was 
n~ver testedo · 

It is now well established in New Jei-·s,$y ·that .·"no o"ne· has a 
right to demand a license. A license is a specio.l privilege granted 
to the few, denied to th0 many .. " ·Paul v. G.loucester 2 50 N .. J.L,,. 585; 
Meehan Vo Jersey City, 70 N.J .. Lo 382; BUf11balLY• Burnett', 115 N .. J •. L. 
254. . . . . 

Appellant is not entitled to renewal of 4is lic~nse a~ a matter 
of rlght. -M[ll.one v. Bordentoli-nlJ_ Bulletin 129, ·Item 8.. Zicherman v. 
Newarlt 2 ·Bulletin 647, Itc:rr1 5.. Whether· an original license should 
issue or a license be r:enew.ed rests in the- sound discretion 6f the 
issuing authority.· Unle.ss· ther•e has been a clear abuse of discre­
tion, this Dcpar.tment will not interfere wtth the actions of the 
cons·tituted authoritJes. Alle12 v~ PaterEjon 2 98 N .. J. L~ 661; 
Fornarotto v. Public T)tilit1L_Comrnissi9_:µers, 105 N. J. L. 28; 
Zicherman v. Driscoll, 133 N. J. L. 586. ' 

_There appeared to be evidence before the local issuing authority 
to support its action. Under R. So 33:1-19, it is the duty of the 
Borough Council to· administer the issuance of such licensesy nnd 
UlldET R. So- 33:1-24, it is its duty to investigate applicants for 
l:icenses.. Under the duty imposed upon it; the Board is rec:uirc:;d to 
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consider an applican·t 's past ree·or·d as n licen~rne o ,Be Z,iche1:man v" 
Driseoll, sunrao 

~~he appellant, during thE) hearj_ng, admi ttod the various violations 
enumerated in these concluslons and, in addition thereto, it o.ppenrs 
that he pleaded non vult in the Court of Special Sessions to a cor-

. plaint mad;:; for the sale to minors af'orosaid~ As a result of sa_~ __ 
plee, he was fined $100000. · 

In view of the foregoing, respo:c.dent ts refusal to rene-1;.r o.ppe1 ...... 
lnnt' s ~icense ~lo es not o.ppea·r to be unreasonable and is in f c:tct 
justified by appellant's previous misconduct. Therefore, r~spondentrr;; 
action w'ill be o.ffirmc~d. · · ' 

. Accordingly, it is, . on this 1·4t_h day of October, 194:=6, 

OHDEHED, that the appeal herein be o.nd the same is hereby 
dismissed. 

ERWIN B" HOCK 
Deputy Commissioner. 

·Bo STA1E LICENSES - NEW APPLICATIONS FILED. 

Franam Corporation 
518 Main Street 
Boonton, N. Jo 

Application for Plern:n"Y Wholesale License filed October 14, 1946. 

Ruth M. Davidson 
L.145 White H()rse Pike 
Watsontown, No· Jo 

Application for Stat0. Bt.~·,rE:~rage Distributor is Llcense filed. 
October 14, 19460 

Peter J .. and Joseph A .. So.lzano 
T/a S & S Distributir~ Coo 
1070 East 25th Sto 
Paterson, N.· J. 

Applj.cation for State Beverage Distributor's License tiled 
. October 14, 1946. 

New Jer~ey Apple Growers, Inc. 
Cottrell Road · 
Browntown, ~adiso~ Township, No J~ 

Application for Liuited Dist~llery License filed 
October 15, 1946. 

Centiril Bevernge Coo 
11<b Aco.der;iy St. 
Jerse~ City, N. J. 

Application for Warehouse Receipts License file~ 
October 17, 1946. 

EHWIN Bo HOCK 
Deputy ·c01::.t1issioner. 



BULLETIN 734 PAGE 15. 

9.. Cot.JET DECISIONS - NEW JEHSEY SUPREMl~~ COUET - S'TATE LIMITATION LAW 
(P. 1. 1946, CHAP~ER 147) DECLARED NOLL AND VOIP ON GROUND THAT 
s·;~NATE AND HOUSE OF i:\SSEMBI/l NEVEH CONCUHHED DJ THE SAME ENJ\CTNLENT .. 

In the Ma tte.r 

-of-

) 

) 

The .Applico.tfon praying th::J.t ) 
Ch~pter 147 of the Laws of 1946 may 
be decreed to be null and void in ) 
accordance with Revised Gtatutes of 
New Jersey 1:7-4, MARTIN KORNBLUH ) 
and HARHY TEM.EL , 

Petitloners. ) 

Arguc:;d October Decided 

NEW JEhSEY SUPHEME coun~c 
Noo 25 October Term, 1946 

On · ·'pc-t-1' .Ll• 0·1 __;;:_ ;.;...::::;_-:_· L_J.._ 

For petitioners, Thomas E. Duffy, Martin Klughaupt, Joseph Jo 
Weinberger. 

For Stute of New Jersey, W2lter D. Van Riper, Joseph Lanigano 
Before the Chief Justice, Justices Parker, Bodine, DongE:;s, Heher, 

Perskie, Colic, Oliphant & Wachenfeld. 

BODIN1J~, J- ~ The proceeding is tnst1tuted by two citizens under 
the provisions of I-L S .. l:?-<b to lw.vf: it judicj_ally de.termined that 
Chapter 147.of the Laws of 1940 w~s not passed by both houses of the 
Legislature pursuant to the constitutional requirements of this Sto.tc. 

The Chapter in question i$ entitled: "An f:i.et concerning alco--.. · 
holie beverages, limiting thu rn:i.mbt.:;r of l:ice.nses to sell o.lcoholic 
beve~ages at retail, and supplementing Chapter lj Title ~3 of the 
R~vised Sta tut es. n ~ 

Ths bill originat0d in the Sena tc ns Senate Bill '7.:1 and vms 
~ppruved by the Govc~rnor on April 24, 19<±6. 'Ihe undisputed proofs 
demonstr;~.te tho. t the bill, as introduced in the Senate o.nd amended in· 
.that b1Jdy, was sent to the Assembly ... The bill vms again amended·in 
the Assembly c;.nd with the Se1w.te c:unend.ment Wc'..S duly Ctdopted in that 
House. When the bill arTived in the Senate but one of the Assembly 
amendmt.n:Yts was sent . to tr.lat body o The Senate concurred in the 
As semblv amendment sent to :~ t 9 but · obvJ.u"Lrnl v could not concur ·in the 
one not" ~)ent. The bj_ll j_n the form c::'..nd subst2.nce c.pproved by the 
G0vern0r was never passed by the GenerQl Assembly. 

Section 6 of the Act prcn.rldes c.1s follovvs: TTNothing in this act· 
shall prevent the issmtnco o.f a ·new· licenseJ application for 'Vvhich 
was duly and properly filed on or bcfote. April first, one thousand 
nine hundred o.nd forty--;:,ix.." The Assembly struck out the date TYApril 
first, one thousand nine hundred :~md forty-six" and b;,r amendment su.b­
sti tuted "August f:i.r~3t, one thousand nine hundred and .forty..--six." The 
discrepancy ·is, that the Senate made- thE; effective date of section 6, 
April 1, 1~46, and the House of the Assembly made the same section 
c.ffective August 1, 19L16 o The two br~1nches of the Legislature never 
concurred in the same enactment. The bill approved by the Governor is 
the ·se-no.te version and not the House version~ 

Thc--·\!omplete bill, as enacted in th2 fi,)usc, vms never concurred in 
by the Scnat1;-; c::.nd never reo.ched the Governor in its final forri1 • 

. !,1 

Our euty in the premises arises under R. S~ 1:7-4. The case con­
trolling upon us is In re Jaegle, 83 N. Jc L. 313. 

The law will be decl~red null and v0id. R •. So 1:7-6. 
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10.. LIMITLTION OF NTJMBEH OF. HETLIL l,JCENSES ·- fiTJiTE SUPHEME COURT'S 
DECISIOIJ ~.1.dLT STLT2~ J~HHTATION L;:.W If) NULL AND VOID DOES NOT 1\!IEAN 
THAT LDDITIONAL LICENSES M:\Y OH E1HOULD BE GHANTED - LIMI11LTION 
ORDINANCES REMAIN IN FULL FORCE fil~D EFFECTo 

HEHEIN RECOTvIME.NDJ~J.TION T.H.i-~.'11 NO LDDITION.t-~L LICENSE BE ISSUED IN THE 
ri1- ~Ei\"CF. OF 1· T_)'-,.B"[ 1° l\J~ 1 Ti1 "" -~,o,~ rr~r-,·~r. 

J:i ::h_, .1JJ.~ .·Ji __ , .\.. Ll.L:-..;...L:.~ I l'.1.CJ.U .. .tl •.. .h.11.Jl.!l. 

TO AI.JL NUNICIPAL LICENSE ISSUING AUTHOEITIES: 

The State Limitation Lav: (Chapter 14/r of the Laws of 19i.h6) set 
forth a State·-wide limitatlon of nlernlry nnd seasonal retc..;,il consump­
tion anG. plenr~ry retnil distribution licenses o our Supreme Court has' 
dc:;clo.red that Law null and void, not on the merits but on the ground 
that the Senate and House of Assernbljr never concurred in the su.m8 
enactn1ent. 

It does not follovv, from the j_nv:::i.Li.d.r:-~ ti on of the State Limi tr·:,· ·1 

Law, that specific applications for new licenses m2y or should t. 
grant(::d. 

The Alcoholic Beverage Lnw empowers the governing body of each 
municipoJj_ ty to limit, by ordinance, th::: number of retLlil lJ.censes. 
(Eevised Sto.tutes, 33: 1-40). Limitc.~.tion ordino.nces have been adopted 
and D.re in full force and effect in the large mnjority of Nevv Jersey 

. . 1. t' , .... J. t b . d . . 1 munic.ip,:L ... i··ics o.nG, 01 course, a _ .. :1ccmse may no - c issue in v:10...1-o-
tion of an operc~ti ve nurn.crical. limlto.tion ordinance. Such ordin: ... nces, 
and amendments thereof, do not requJ.rc the Sta.te Commissioner'~; 
approval first obtained but are subject to review by the Commissioner 
on appeal pursuant to nevised Statutes, 33:1-40 and 33:1-41Q SiDilar­
ly, tho determin::i.tion to grant or deny a retail _11cense applic:}tion 
~ests in the first instance with the municipal issuing authority 
(Hevised Statutes, 33:1-19) e.nd. a municipe.l c:.uthority 's action grant­
ing or· de.nying ().11 o.pp1ico.tion is r::.ppea.L::ible to _the Ste.te Corm~liss.ioner 
PUI·c11~,n~-- t··) T)l-;,v·i· sc)r-l Q.-~-.~:i+i·1te· s ':<:.'~. ·1 -~10 Tl",1e-l ,--;.,.,.Yi'";ll' ssi· ")"\l(~r t""~-:::-.l"'::.·1QOI"t."~ 0 _,c __ lJ \ .(~..:.. '--·- UV~·•Vl- • J LlU 0 ..!.. (.:..•f...1• ·' vlJ:~.:J.. >. \..J.c..1.-..- !J .l.1.C C._ '--'J 

may not rule upon the reasonableness or validity of a particular 
. numerical liriii tc.1.tion ord.inc .. ncc or etir.:3ndraent thereof, . or corncent upon 

• ., • .._ f • ,... • I • l I • I • t • I -. -l • J ·tne merJ_t,.S o a spcci1J_c re·cai .i.icense app..LlCa J.on un..l..ess c·.nct 1.mci _ 
tht:~ matter is formally before hiEl on appe3.l as provided in the statute. 

Speaking generally, however, experience shows that there are far 
too ld.:L.ny liquor licenses in New Jerssy.. This Departuent strongly 
urges that if and when a new license is sought, the municipal author-=­
ity concerned will give first and most s6rious consideration to the · 
question whether an addition~l license is needed in terms of the best 
interest and public welfare of the municipo.li ty before grant_ing su ... L 

i·icense or muending its lirni tu. ti on orclin2.nc e to authorize a.dditic 
licenses. 

1\!1,)r.~t Ne=n~r -Jc-::ir•sc::>'if r1'1r1i· ci' 1).-:~1 ""' 1L1 1.:_'t•'')rl· t·i· C'S ,n'.:·v·E) "')1·1°i· c·tnntl'l"T r•c:.f·110 r·1 (~ to ···'· - .:J vu ~ , , 'v.J __ '-· _ J: ·-~ . c_.t u . .LI... '-- cl , i...; 1 .• ..,, .:> v J ,Y v ·- v.p ,_, ·•· 

grant additional licenses unless they were convinced of a clear public.-· 
need fclr theEl. It is our hope this policy will be firnly ac".Lhcrcd_ .. t\J 
c;~nd our recmnnendatL:m that it be followed in all rn.unici pr:=iJ j +:ies ·~·-
throughout the .sttte. 

J·/l~t7k( 6. )/~ 
Deputy Com1~1issioner. 

Dated: October 18, 1946g 


