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New Jersey 
- \ ' ,i . \ ' 

Court of Errors and Appeal_s 
\.. j.. ' . . . , I. 

IN CHANCERY C>:F' NEW JERSEY 

Be,tween: 
Aj_,ONZO COTTON, 

Complainant, 
and 

LEwrs ~- C:riESSE, individually, 
arid ANDREW ScuLL and 
JOSEPH I. -SCULL, trading as 
'Scull Brothers, 

Defendants. 

On Bill for 
Injunction . 

Bill of Complaint 

To ~he Honorable Edwin Robert Walker, chan -
cellor of the State of New J e1·sey: · -

10 

20 
tl 

Humbly complainin g unto -your Honor, your 
orator, Alonzo Co.tton, of the C~ty of Ocean City, 30 

. in the County of Cape May, in the State of New : i 

_Jersey, respectfully shows: 
~. . ' , \ 

_ 1. That _ in _the year A. D., 1880, the Ocean City 
Association, a corpora;tion duly organized under 

. the laws of the -State of New Jersey, was seized 
. in fee of a certain large tract of land situate with-
. in what is now the said city of Ocean City, in 
. the county of Oape May, in the state of N·ew Jer-

sey; whici1 said tract of land the said -· Ocean 40 
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City Association caused to be divided and laid 
out in numerous lots and streets, according to a 
certain map or plan recorded by the said Ocean 
Clity Association in the office of the Clerk of the 
said County of Cape May, at C:ape May Court 
House, on the 9th day of June, A. D., 1880. 

2. Your orator further shows unto your Honor 
10 that on the 1st day of l!7 ebruary, A. D., 1881, 

the said Ocean City Association conveyed to one 
William H . Burrell, by deed duly recorded in the 
office of the Clerk of the said County of C~pe 
May, a certain parce l of ground known as lot 
numbered 440, Section A, on the said plan of 
lots of the sa,id Ocean City Association, which 
said lot was and is bounded and described as fol-
lows : 

20 BEGINNING at a point in the south-
easte rly line of Asbury Avenue, at a dis-
tance of three hundred and forty feet 
sout hwestwardly from the southwesterly 
line of E ighth Street; contain ing in front or 
breadth on said Asbury Avenue th irty feet, and 
of that width extending in length or depth south-
easterly between Lines parallel with said Eighth 
Street one hundred feet to a fifteen feeit wide 
street;" which said deed, conveying the parcel 

30 of gro und above described, contained certain 
reservations and restrictions, to wit, as follows: 

'' And also under and subject to the ex-
press conditions and restrictions that no 
building of any des cription whatever shall 
at any time he erected within ten feet of 
ithe front line of · said avenue, nor within 
four feet of the side lines of said lot ( ex-
cepting where a party may own two or 
more contiguous lots, then a building may 

40 he erected on any part of the lot or lots 
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the owner thereof may desire, wilthout re-
gard to the intervening line or lines, pro-
vided the same is not built within four 
feet of the outside lines of said lots, nor 
within ten feet of the front lines thereof) 
* ::(: :!,: '' 

3. Your orator further shows unto your Honor 
that on the 5th day of March, A. D., 1881, the 1 O 
said William H. Burrell and wife conveyed the 
said parcel of ground, known as lot numbered 
440, above described, to Mary Boyce, by deed 
duly recorded in the ofnce of the Clerk of the 
sa,id County of Cape May, in Book 48 of Deeds, 
at page 514, subject to the aforesaid reservation 
and restrictions of the said Ocean City Associa-
tion; and that the said Mary Boyce and Robert 
Boyce, her husband, on the 28th day of Febru-
ary, A. D., 1895 conveyed the said parce1 of 20 
ground, known as lot numbered 440, above de-
scribed, to Alonzo Cotton, your orator, by deed 
duly recorded in the office of the C1erk of the 
said Oonnty of Cape May in Book 116 of Deeds, 
at page 514, subject to the said reservations and 
restrictions of the said Ocean City Association; 
and that since the said 28th day of February, A. 
D., 1895, your orator continuously has been and 
now is seized in fee of the said 1ot numbered 440. 30 

4. Your orator further shows unto your Hon-
or that on the 1st day of March, A. D., 1881, 
the said Oeean City Association conveyed to one 
,iVilliam H. Burrell, by deed duly recorded in 
the office of the Clerk of the said County of C:ape 
May, in Book 48 of Deeds, at page 359, a cer-
fain parcel of ground in the said city of Ocean 
City, including lots numbered 436 and 438 on the 
said recorded plan of lots of the said Ocean City 40 
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Association, subject to the same reservations and 
restrictions of the said Oce•an City Association 
as are hereinabove set forth in the second para-
graph; that on the 5th day of M:arch. A. D., 
1881, the said \Villiam H. Burrell and wife con-
veyed the said lot numbere .d 438 to John D. 
Boyce, by deed duly recorded in the office of the 

10 Clerk of the said County of Cape May, in Book 
48 of Deeds, at page 516, whi0h said lot numbered 
438 was , and is . bounded and described as fol -
lows: 

"BEGINNING at. a po.int ~n the so,utheasterly 
line of Asbury A venue, at the distance o,f three 
hundred and ten feet southwestward ly from the 
southwesterly line of Eighth Street; conitaining 
in front or breadth on ~aid Asbury Avenu~ thirty 
feet, and of that width extending in l~ngih or 

20 depth southeasterly between lines paraile l -with 
said E ighth Street one l;mndred feet to a fifteen 

30 

feet wide .street.'' · · 

5. Your nrat0r further $hows unto your Honor 
that the said John D. Boyce conveyed •the 'said 
pare .el of ground known as lot numbered 438, last 
above described, to Gainer P . Moore, on th~ 16th 
day of March, A. D., 1892, by deed duly recorded 
in the office of ·the Clerk of the said Oourrty of 
Cape M'a.y, in -Book 438 of Deeds, at page 38i. 

'6. Your orator further shows unto your Honor 
that the said parce ls of ground above described, 

· kno•wn respectively, as lots numbered 440 and 
· 438-on' the said recorded plan of lots of the said 
Ocean City Association, -are contiguous for the 
distance of 100 feet; that is, the said lots num-
bered 440 and 438 respectively have a common 
boundary line, beginning wt a point in the south-

. 40 easterly 'line of the said 4,.sbury .Avenµe, three 
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hundred and forty feet southwestwardly from 
the southwesterly line of the sa,id Eighth Street, 
and thence running southearswardly parallel to 
the lines of the said Eighth Street to a fifteen 
feet wide street. 

7. Your orator further shows unto your Honor 
that in the year A. D., 1900, the said Gaine-r P. 
Moore, then seized in fee of the said lot numbered 10 
438, desired to erect thereon a certain building 
on tihe. rear portion of the said lo,t, but being un-
certain as to the effe,c,t, if any, of the aforesaid 
reservations and restrictions of the said O0ean 
Oity Association, in regard to the location of 
buildings on lots sold by the s,aid Association, 
subject to which reservations and restrictions the 
said Moore and your orator had purchased the 
said lots numbers 438 and 440 respectively, the 
said Moore came to your orator and requested 20 

him ,to enter into a certain agreement regarding 
the location of such buildings as might be erected 

. on the said lots, in order that such buildings might 
have a sufficient supply of light arid air; where-
upon the said Moore and your orator, being in 
donht as to whether the said reservations and re-
strictions of the said Ocean City Association 
were any longer of value and binding upon their 
said lands or upon any other lands in the vicinity 
thereof, and both parties strongly desiring to 
make certain and secure for their respective lots 30 
a perpetual and sufficient supply of light and air 
such buildings as might be erected thereon, enter-
ed into a written contract under seal, touching and 
concerning the location of such buildings as 
miQ;ht be erected on the said lo,ts numbered 438 
and 440 respectively, which contract 
was duly executed by the parties thereto 
on the 14th day of February, A. D., 1901, a full 40 
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and correct copy of which contract is hereto an-
nexed and made a part hereof and marked Ex-
hibit 1. 

8. Your orator fm,ther shows unto your Honor 
that the said contract under seal was duly ac-
knowledged and recorded in the office of the Clerk 
of the said County of Cape May, on the 18th day 

lO of May, A. D., 1909; that at the itime the said -con-
tract was made y,our orator's said lot, numbered 
440, was vacant; that the said Gainer P. Monre 
never questioned the validity or effecit of the said 
contract, but, on the contrary endeavored always 
faithfully to perform the same in the belief that 
the provisions thereof conferred perpetual bene-
fits upon the said adjoining lots owned by himself 
and your orator respectively. 

20 9. Your orator further shows unto your Honor 
that the said ()-ainer P. Moore died on the 1st day 
of May, A. D., 1902, leaving a will in which he 
devised the said lot numbered 438, togethe •r with 
lot numbered 436, to his widow, Harriet E. Moore 
who had actual knowledge of the existence and 
contents of the above mentioned written contract, 
having been present when the same was executed 
and having signed the same as a subscribing wit-
ness; and that the said Harriet E. Moore, after 

30 the death of her husband, 1the said Gainer P . 
Moore, repeatedly recognized and ratified the ~aid 
1contract as creating perpetual restrictions upon 
the location of such buildings as might he erected 
upon the said lots numbered 438 and 440 respect-
tively, in accordance with the provisions of the 
s-aid contract. 

10. Your or.a tor further shows unto your Honor 
that in the month of June, A. D., 1909, your orator 

40 relying upon the provisions of the said contract 
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began, and shortly thei:eafter completed, the erec-
tion of a permanent, brick building upon his 
aforesaid lot numbered 440 for which structure 
your orator paid the sum of six thous ·and dollars; 
that one of the walls of the said permanent, brick 
building, beginning at a point 8 feet from the 
property line of the said Asbury A venue, is built 
upon and along a line about four inches inside 1 o 
the said common boundary line be;tween the s:aid 
lots numbered 440 and 438, for a distance of 42 
feet, at which point, in conformi,ty with the terms 
of the aforesaid written contract, the said wall is 
set back a distance of three feet from the said 

' common boundary line, standing parallel to said 
common boundary lin e for a disfance of 26 feet; 
that the said permanent, brick building contains 
two stories, the lower ,of which is so divided as 
to make two stores, while the upper contains 20 
dwelling apartments; tha,t in the portion of the 
above mentioned wall, standing as aforesaid along 
and within four in ches of the aforesaid common 
boundary line between the said lots numbered 440 
and 438, there are ten w,indows, opening upon lot 
numbered 438, all of which will more particu-
larly appear from a plan or drawing of the s-aid 
wall, hereto annexed and made a part hereof and 
marked Exhibit 2. 

11. Your orator further shows unto your Honor 30 

that the said Harriet E . Moore, on the 9th day of 
June, A .. D., 1910, conveyed the said lots num-
bered 438 and 436 to Joseph I. Scull, by deed duly 
recorded in the office of the Clerk of the said 
County of Cape May, in Book 245 of Deeds, at 
page 412; that the said Joseph I. Scull had actual 
as well as · constructive notice of the e:xiistence and 
contents of the aforesaid wriitten contract made 40 
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by and between the said. Gainer P. Moore and 
your orator, touching and concerning the location 
of such building as might be erected on the said 
lots numbered 440 and 438 respectively; that on 
the 15th day of May, A. D., 1911, the said Josep h 
I. S1cull and wife conveyed the said lots numbered 
438 and 436 respectively, to Lewis M. Cresse, one 

10 of the above named defendants, by deed duly rec -
corded in the office of the Clerk of the said County 
of Oape May, in Book 265 of Deeds at page 64; 
that the said Lewis M. Cresse had both actual and 
cons,tructive notice of the existence of the said 
written contract and of the convenants therein 
touching and concern ing the location of such build-
ings as might be erected on the said lo,ts numbered 
440 and 438 r espective ly. 

20 
11. Your orator further shows unto your Honor 

that the said Lewis M. Cresse and the said J ose,ph 
I. 'Srcull and Andrew Scull, tbe above named de-
fendants, are now engaged in erecting a perman-
ent three-s ,tory, brick building extending over all 
or nearly all tbe area of the said lots numbered 
438 and 436, one of the walls of which structure is 
being placed along and upon the aforesaid com-
mon b0undary line between the said lots num-
bered 438 owned by the said defendant, Lewis M. 

30 Cresse, and the said lot numbered 440, owned by . 
your orator; that the location of the said walls 
at any place nearer than three feet to the said 
common boundary line, for all or any p.art of the 
distance of fifty feet along the same from the 
southeasterly line of the said Asbury Avenue, is 
contrary to the true intent and me-aning of the 
aforesaid written contract under the seal, and is 

40 in violation of its provisions; that if the said 
wall, which the said def endanits are now employed 
in erecting along and upon the sa.id common 
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boundary line for the distanee of more than fifty 
feet along and upon the same, from the said 
southeasterly line of Asbury Avenue aforesaid, 
be completed and raised to the height of two or 
H1ree stories, as your orator is informed is the 
present purpose of the said defendants, the said 
wall will cause your orator to suffer irreparable 
damage, for the reason that the said wall, erected 10 
as contemplated will shut off all light and air 
from two windows in the aforesaid permanent 
brick building of your ora:tor, located as above set 
out, for a distance of forty-two feet along and 
upon a line, on your orator's said lot four inches 
from the said common boundary line, which build-
ing your orator so placed in reliance upon the 
terms and restr.ictions in the said written con-
,tract; that the said wall now being erected by 
the said defendants as aforesaid, will if com- 20 
pleted, totally darken and deprive of ventilation 
two rooms on the first floor, and two rooms 011 

the second floor of your orator's said buildings, 
as well as the stairway leading from the said :firs,t 
floor to the said second floor, and will partially 
darken and deprive -of venti lation one room on 
the said first floor and one room on the said sec-
ond floor of your orator's said building; all of 
which will greatly and irremediably depreciate 
the value of your orator's said building and will 30 
have the effect of rendering a large part of the 
same utt er ly worth less as a dwelling house or 
plare of bnsiness or for any other profitable pur-
pose. 

All of which conduct and pretences, in which the 
said defe·ndants persist notwithstanding the ob-
~ec,tion and remonstrances of y,our orator from 
time to time made to the said defendants, Lewis 
M. Cresse and Joseph I. Scull, are contrary to 40 
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equity and good conscience, and tend to the mani-
fest w1'ong, injury and oppression of your orator 
in the premises. 

In consideration whereof, and forasmuch as 
your orator is without adequate remedy in the 
premises except with the assistance of this Hon-
orable Court, where matters of this nature are 

10 properly cognizable and relievable. 
To the end therefore •, that the said defendants 

may, without their several and respective oaths, 
to the best of their knowledge. information and 
belief, full, true, and perfect answer make to all 
and singular the matters afore said, ,and that as 
particularly as if the s1ame were here repeated 
and they were distin0tly interrogated there.to; 
and to the end that the said defendants, and each 
of them, as well as their respect ,ive agents, ser-

20 vants, and employees, ,and all persons claiming 
by, through, from or under the same, may be 
perpetually enjoined from violating any or all 
of the provisions and restrictions contained in 
the aforesaid covenant made by and beitween your 
orator and the said Gainer P. Moore, touching 
and concerning the location of such building 
as might be erected on the said lo.ts numbered 440 
and 438 respectively; -and from building or erect-
ing any wall or building or structure of any kind 

30 whatsoever nearer than three feet to the said com-
mon boundary line between the s;aid lots for a dis-
tance of fifty feet along the same from the 
southeasterly line of Asbury Avenue afores 1aid; 
and to the end that your orator may have such 
0ither and further relief as the nature of the case 
requires and as shall be agreeable to equity and 
good conscience. 

May it please your Honor, the premises consid-
40 ered, to grant into your orator not only the Sfate 's 
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writ or writs of injunction issuing o-ut of and 
under the seal of this Honorable Cour,t, to be di-
rected unto the said defendants to restrain them 
and each of them, as well as the,ir servants and 
agents and employees, and such persons as may 
claim by, from, through or under them, from vio-
lating all or any of the provisions of the aforesaid 
covenant, and from building or erecting 1any wall 1 o 
or building or structures of any kind whatsoever 
wi,thin three feet of the aforesaid common bound-
ary of the lots numbered 440 and 438 respectively, 
for a distance of fifty feet along the same from 
the southeasterly side of Asbury Avenue afore-
said; but also the State's writ or writs of sub -
poena issuing out of and under the seal of this 
Court, to be directed to the said defendants, Lewis 
M. Cresse, ,Joseph I. Scull, and Andrew Scull, all 
of the City of Ocean City, in the County of Oape 20 
May, in the State of New Jersey, 0omrnanding 
them by a certain day, and under a certain penalty 
therein to be expressed, to be and appear before 
your Honor in this Honorable Court, then and 
there to answer all and singular the said premi -
ses, and to stand to, abide by, and perform such 
order or decree therein as to your Honor may 
seem meet, and shall be agreeable to equity and 
good conscience. 

And your orator will every pray, etc. 30 
BLEAKLY & STOCKWELL, 

Solicitors for and of 
Counsel with Complaill'ant. 
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Order for Alllendment 

IN CHANCERY OF NEW JERSEY 

Between: 
ALONZO COTTON, 

Complainant, 
and 

LEwrs M. CRESSE, individual1y . 
and ANDREvv ScuLL and 
J OSJ~PH I. 'SCULL trading as 
Scull Brothers, 

Defendant's. 

. On Bill, &c. 

Application for this purpose having been made 
by Blakly & Stockwell, of counsel with the com-

20 plainant, and on notice to George A. Bourgeois, 
Esquire, solicitor _for defendant, and no objec>tion 
being made thereto : 

It is thereupon ordered, on this sixth day of 
April, nineteen hundred and twelve, that com-
plainant's bill be, and the same is hereby amended 
as follows, by substituting for paragmph 11, of 
said bill, the amendment attached hereto and 
made a part hereof. 

'' II. Your orator further shows unto your 
30 Honor, that the said Harriet E. Moore, on the 

ninth day of June, A. D., nineteen hundred and 
ten, conveyed the said lots Nos. 438 and 436, re -
spectively to .Joseph I. Scull, one of the def end-
ants in this bill, which deed was duly recorded 
in the office of the Clerk of the Oounty of Cape 
1\foy in Book 245 of Deeds, pages 412; that the 
said conveyance was made to the said Joseph I. 
Scull, confidentjal real estate agent of the said 

4o Har:i;-iet E. Moore, for the purpose of clearing title 
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to the property, and for the purpose of facilitat-
ing a profitable sale of the same ; that the said 
Joseph I. Scull, both at and before the time or 
receiving and conveyance aforesaid, had actual 
knowledge of the existence and contents -of the 
aforesaid agreement made by ,and between the 
said Gainer P. Moore and your orator, which said 
agreement was executed in duplicate and one LO 
copy thereof re.tained by the said Ga,inor P. 
Moore and one by your orator; that the said 
Joseph I. Seull had both seen the said agreement 
and had the same in his possession be,f'ore the 
said Harriet :m. Moore, as well as during the pro-
gress of a certain suit brought by the s1aid Har-
riet E. Moore to make clear and establish her 
title to the said lots; that thereafter the said 
Joseph I. Scull claimed to have sold the said 
premises to one Lewis M. Cresse, one of the de- 20 
fondants herein. 

Your orator charges, however, that instead of 
conveying to the said Lewis M. Cresse the full, 
legal title to the said premises, said Joseph I.-
Scull and wife, by deed dated May fifteenith, nine-
teen hundred and eleven, ,conveyed to the said 
Lewis M. Cresse, one of the defendants herein, 
only an undivided one-half interest in and to said 
lots, Nos. 438 and 436, which deed w:as recorded 
in the office of the Clerk of Cape May County, in 
Book 265, pages 64, &c.; that the said Lewis M. 30 
Cresse had actual knowledge of the existence and 
contents of the aforesaid agreement between your 
orator and the said Gainer P. Moore, and as to the 
contents thereof, before the execut:iJon and deliv-
ery of the said deed by the said Joseph I . Scull 
and wife to him, ·the said Lewis M. Cresse, and the 
said Lewis M. Cresse took title to the s,aid undi-
vided one-half interest in and to said premises 40 
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with full knowledge of the said agreement, the 
contents thereof, and the rights of your orator 
in respect to said premises, known as lot No. 438. 

Your orator charges that the said defendant, 
,Joseph I. Scull is the owner of an undivided one-
half interest in said premises, and the defendant, 
Lewis M. Cresse, is the owner of the other undi-

10 vided one-half interest." 
BL:h~AKLEY & STOGKWl!JLL, 

Sols. 

Affidavits of Harriet E. Moore 

State of Pennsvlvania, t 
County of Phil~delphia. \ ss: 

20 Harriet E. Moore being of full age and being 
duly sworn, according to law, upon her oath says: 
·That she is the widow of Gainer P. Moore, de-
ceased, and that said Gainer P. Moore died on the 
second day of May, one thous1and nine hundred 
and two (1902), and that he died seized and pos-
sessed of lots 436 oand 438 in Section A, p1an of 
lots of the Ocean City Association, and which are 
situate between Eighth and Ninth Streets, on As-
bury .Avenue, Ocean City, New Jersey. That 

30 said Gainer P. Moore left a last will and testa-
men which was probated at Cape May Court 
Honse, New Jersey, in the Orphans Court, and 
of record in the Surrog ,ate 's office in Siaid Cape 
May Oounty; that the said last will and testa-
ment of the said Gainer P. Moore, devised to de-
ponent the said lots number 436 and 438 in Sec-
tion A, plan of lots of the Oceau- Oity Association. 

Deponent further says that Gainer P. Moore 
in his lif etirne, and Alonzo Cotton, of the City of 

40 Ocean City, N. J., entered into an agreement rela-
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tive to the divis1on line of lo,t number 438, Se0tion 
A and lot number 440, Section A; said lot 440 be-
ing bound by said Alonzo Ootton. 

Deponent further says that said agreement, or 
a copy thereof, was in her possession ,after the 
dearth of said Gainer P. Moore but she ha,s no 
knowledge as to its present whereabouts. 

Deponent further says that said agreement 10 
was, from the best of her knowledge, rela;tive to 
the right of Gainer P . Moore, decea!sed, •and the 
said Alonzo Cotton erecting buildings on the di-
vision line of said lots 438 and 440 ,Section A, pl an 
aforesaid. 

Deponent further says that at the time ,of the 
death of the said Gainer P. Moore deceased, she 
knew that an agreement had been made by the said 
Gainer P. Moore deceased, and Alonzo Cotton to 
the effect that the said Gainer P. Moore, deceased, 20 
could build to the division line of said lots afore-
said, and that the said Alonzo Cotton could build 
to the division line of said lots 438 and 440, in 
Section A, aforesaid, and that by said agreement 
the said Gainer P. Moore and the said Alonzo Cot-
ton, for certain distances, were not to build to the 
division line of s,aid lots 438 and 440, Se0tion A 
afores 1aid; that deponent does not remember, or 
recall, the exact distances as mentioned in the 
said agreement. 30 

Deponent further says that while she was the 
owner of said lots 438 and 440 in Section A, and 
desiring to secure a s,ale there •of she secured a 
purchaser of the said lots through Joseph I. Scull, 
a real estate ag·ent of Ocean City, New Je r sey, 
and that said lots were sold by her as will ap-
pear by tbe records in the Clerk's office, Cape 
May County, New Jersey; that before selling the 
said lots, numbered 436 and 438 she informed the 40 
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s1aid Joseph I. Scull, agent aforesaid, as to the 
said agreement made by the said Gainer P. 
Moore, deceased, and the said Alonzo Ootton, 
relative to the building on said division line be-
tween said Jots 440 and 438. 

Deponent further says that Gainer P. Moore, 
deceased, in his lifetime, erected a greenhouse 

1 O on the division line of said lots 438 and 440 in 
Section A, plan aforesaid, a distance of 
about fifty feet, extending from the rear line of 
said lots. 

20 

HARRIET E. MOORE. 
Sworn and subscribed before me this 

tweri.ty-fifth day of March, A. D., 1912. 
Andrew B. Scull, 

M. C. C. of N. J. 

State of Pennsylvania, l 
County of Philadelphia . \ ss: 

Deponent says, in addition to the affidavit al-
ready made in this cause, that Joseph I. S,"ull 
acted as the agent of deponent in respect of the 
sale of premises known as Lots Nos,. four hnndr-•cl 
and thirty-eight and four hundred and thirty-slx, 
in Section A, Ocean City, New Jersey, being lo-

30 cated on the east side of Asbury · Avenue; that 
there was some question as to whether depo-
nent had the right to sell said premises, and give 
a good legal title thereto; that to determi_ne that 
question a suit was brought in the Court of 
Chancery of this State, and a decree was entered 
in said court affirming the right of this depo-
nent to dispose of said premises and her power to 
convey the ·full legal title thereto; that in respect 

40 of said proceedings the said Joseph I . Scull acted 
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as the agent of this deponent; that prior to said 
proceedings deponent, through said Scull, en-
deavored to sell said premises to a man by the 
name of Chance; that in connection with said 
proposed sale deponent has an interview 
with said Scull and Chace together at her 
home in the City of Philadelphia; that de-
ponent then told said Scull and said Chance IO 
111 the presence of each other that there 
was in existence the agreement between depo-
nent 's husband, Gainer P. Moore and Alonzo• Oot-
ton, respecting the erection of buildings upon lots 
numbered four hundred and thirty-eight and four 
L1.~ldn cl and forty, one of which was owned by de-
ponent, and the other by Alonzo OO'tton; that 
deponent then explained to both of them the con-
tents of said written agreement and handed the 
f:aid agreement that had been executed by both 20 
deponent 's husband and the said Cotton to the 
said Chance in the presence of Joseph I. Scull. 

:Jeponent further says that she executed the 
deed to Joseph I. Scull for said premises, not 
as a sale of said premises but for the 
sole purpose of facilitating a sale to other 
parties and for the purpose of the suit above 
mentioi1ed,- and that an agreement was drawn 
up and executed by said Scull and deponent show-
ing that said Scull held said property in trust for 30 
deponent until the Court of Chancery of New Jer-
sey should determine whether or not deponent 
had the ·:i·ig'ht and power to sell- said premises and 
make legal title thereto under the will of her said 
lnrnhand; that early in the summer of nineteen 
hundred ·and eleven, the said Joseph I. Scull rep-
resented to deponent that he had procured a pur-

"chaS:er· for :the,: said ' lots ;in : :the person of one 40 
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Lewis M. Cresse, of Oce,an City, and shortly 
thereafter made settlement with deponent by 
handing to deponent the consideration for said 
purchase, a part of which was represented by a 
check or checks dr.awn by the said Lewis M. 
Cresse; that prior to the receipt of said pur-
chase money in the summer of nineteen hundred 

10 and eleven, deponent had received no consider-
ation for the sale of said premises from said. · 
Scull. 

Deponent further says that before she conveyed 
the said lots numbered 436 and 438 in Section A 
to Joseph I. Scull, that he, Joseph I. Scull told de-
ponent that the agreement which Alonzo Cotton 
and deponent's husband, Gainer P. Moore, made 
relative to and concerning the right of the said 
Gainer P . Moore and the said Alonzo Cotton 

20 building on the division line between lots 538 and 
440 was of record and that the same had been re-
corded. 

Deponent further says that she never knew 
that said Joseph I. Scull owned any interest in 
said lots 436 and 438 until she saw in the Ocean 
City Sentinel that Lewis M. Cresse and Joseph 
I. Scull were to build on said lots 436 and 438; 
and deponent further says, that J osepb. I. Scull 
,always to her that the said Lewis M. Creesse was 

30 the purchaser of said lots 436 and 438. 
HARRIET E. MOORE. 

'Sworn and subscribed before me this 
30th day of March, 1912. 

Andrew B. Scull, 
M. C. C. of N. J. 
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Affidavits of Alonzo Cotton 

., ss. State of New ,J ersev, } 
County of Camden . · 

Alonzo Ootton, of full age, being duly sworn 
according to law, on his oath deposes and says: 

That he is the complainant in the foregoing 
bill and that he has read the same and that such 
of the contents thereof as are stated to be true 10 
ar.e true; and that such of the contents thereof 
as are stated to be true to the knowledge ,and be-
lief of the said complainant are true to the knowl-
edge and bel ief of this deponent. 

And more particularly, this deponent says thait 
he is a resident of the City of Ocean City, in the 
County of Cape May, in the State of New J erse ,y, 
and that he is now and since the 28th day of Feb -
ruary, A . D .. 1895, continuously has been seized in 
fee of ,a certain tract or parcel of ground known 20 
as lot numbered 440, Section A, on the recorded 
plan of lots of the Ocean City Assoiciation, which 
said lot has a frontage of about thirty . feet, on 
the southeasterly side of Asbury Avenue, in the 
said City of Ocean City is about one hundred feet 
,in depth. 

This deponent further says that prior to the 
year A. D., 1900, •and for several years thereafter, 
Gainer P . Moore was seized in fee of a parcel of 
ground in the said City of Ocean City, which said 30 
parcel was known as lot numbered 338 on the plan 
of lots of the said Ocean City Association and 
adjoined and was, for a distance of 100 feet, con-
tiguous to this deponent 's said 1qt numbered 440 
the said lots numbered 440 and 438 respectively 
having a common boundary line. 

This deponent further s,ays both these said lots 
numbered 440 and 438 were at one time, before 
this deponent and the s-aid Gainer P. Moore a0- 40 
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quired their respective titles, owned in fee by 
the said Ocean City Association, which conveyed 
the same subject to various restrictions, among 
which was the restriction that no building should 
be erected on either of the said lots within four 
feet of the side lines thereof. 

This deponent further says that in the year 
10 1900, the Gainer P . Moore desired to erect a 

certain building on the rear portion of his said 
lot numbered 438, bnt was in doubt as to whether 
the aforesaid restriction regarding the location 
of buildings on lots bought of the said Ocean C'i.ty 
Association were still in effect in the immediate 
vicinity of the said lots numbered 438 and 440 re-
spectively; that the said Gainer P. Moore there -
upon came· to this deponent _owner in fee of the 
s1aid lot numbered 440, adjoining and contiguous 

20 to Mr. Moore's said lot, and requested this de-
ponent to enter into an agreement with him con-
cerning the question of building restrictions in re-
gard to their respective lots, for the specific pur-
pose of settling ,all doubt in the premises and 
for the purpose of securing to the said lots a per-
petual and sufficient supply of light and air for 
such buildings as might be erected on their said 
respective lands. 

This deponent further s·ays that on the 14th 
30 clay of February, A. D., 1901, therefore, he and 

the said Gainer P. Moore, both strongly desir -
ing to remove all uncertainty in the matter of re-
strictions, and both desiring to perpetuate, as to 
their respective . lots, building restrictions having 
substantially· the same beneficial effect of these 
incorporated in the original deeds of the said 
Ocean City Association, entered into a covenant 
by the terms of which it was provided, in effect, 

40 that such building as might be erected up to the 



21 

Alonzo Cotton 

party line, on the front half ,of this deponent 's 
lot should not be approached nearer than three 
feet by which such building as might be erected 
on the front half of Mr. Moore's adjacent lot, in 
consideration of this deponent 's 0ovenanting, in 
effect, that such building as should be erected on 
the rear half of this deponent 's lot, numbered 
440, should not approach ne,arer than three feet 1 o 
such building as might be erected up to the party 
line on the rear half of Mr. Moore's lot; a true 
and correct copy o-f which agreement ·as recorded, 
is, with the certificate of record attached thereto, 
attached to said bill and marked Exhibit 1. 

'Chis deponent further says that at the time 
this covenant was made both parties thereto 
spe,cifically intended to create beneficial restric-
tions that ·-should be permanently binding upon 
the use of their said adjoining lots; that Mr. 20 
Moore. frmn the time of making this covenant 
until the time of his death, endeavored faithfully 
to observe 1t .in the belief that it was, in legal 
effect , a. rierfJetual restriction upqn the use of his 
said lot; and that this deponent n1rnwise believed 
the said restriction was, in legal effect, perman-
ently bin:cTing_ upon his said lot numbered 440, up-
on which, in reliance upon and tn conformity with 
the provisions of the said covenant, this deponent 
er,ected a J)ermanent two-story brick structure, 
in the year A. D., 1900, placing_ one of the walls 30 
thereof within ,about fot'tr - inches of the 
said · party - line on the front_ half of his 
said lot, - but plac~ng the continuation of 
the said wall,_ from the middle of the 
said - party line, _three feet therefrom for the 
length of so mueh of the said w:ill as stands upon 
the rear haJf 9f his \S~id lot ni~mbered 440. 40 
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This deponent further says that the aforesaid 
covenant was not drawn by an attorney or coun-
sellor at law, or after consultation with any per-
son familiar with the technicali ties of covenants 
or agreements relating to land; but that the said 
agreement was drawn up by the said 
Gainer P. Moore on his own initiative; said 

10 Moore then Mayor of and a Justice of the Peace 
in Ocean City aforesaid; and that at the time 
the same was executed, and theretofore, for sev-
eral years, thereafter, this deponent 's said lot 
440 was and remained vacant until the erection of 
the aforesaid two-story, permanent brick build-
rng. 

This deponent further says that this two-story 
brick structure cost him six tho us1and dollars; 
that the :first floor of the said structure is divided 

20 into two stores. And that the upper story con-
tains dwelling apartments; that in the portion 
of the wall of the said building facing lot num-
bered 438, now owned by one or more -of the de-· 
fendants in this suit there are ten windows over-
looking the front half -of the said adjacent lot. 

This deponent further says that on the 1st day 
of May, . A. D., 1912, the said Gainer P . 
Moore died leaving a will rn which he 
devised to his widow, Harriet E. Moore, 

30 the said lot 438 and lot 436, who had 
actual knowledge of the existence and con-
tents of the said covenant above mentioned. 
having read the same before its execution and 
having been a subscribing witness thereto, and 
that at all times she regarded the same as crnat-
ing, in legal effect, permanent restriction upon the 
use of the said lots 440 and 438; that the said 
Harriet E. Moore conveyed the said lots num-

40 ·bered 4:38 and 436 to Joseph I . Scull on June 9th, 
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1910, she, the said Harr1et E. Moore, having at 
various times theretofore conferred with the ·said 
Joseph I. Scull regarding the existence, contents, 
and legal effect of the said covenant, and ,calling 
his attention to the same and its provisions; that 
the said Joseph I. Scull and his wife conveyed the 
same to Lewis M. Cresse, one of the defendants 
in this suit, on the 15th day of May, A. :D., 1911. 1 o 

That after deponent and said Gainer P. Moore 
had entered into said agreement (Exhibit 1) and 
after said Gainer P. Moore had erected his said 
greenhouse upon the said party line and in the 
year 1905 or 1906 deponent had a conversation 
with said Lewis M. Cresse at the offices of the 
Ocean City Bank of which said C'resse was then 
President, respecting deponent 's said lot and the 
adjoining lot mentioned in the agreement (Ex-
hibit 1); that deponent went to see the said 20 
Cresse for the purpose of inducing the said Cresse 
to purchase from deponent his s1aid lot No. 440. 
Deponent then having it in mind to move away 
from Ocean City to City of Philadelphia; that 
deponent was informed that said Cresse was in a 
position to buy said property if he so desired; 
deponent then told said C'resse that the said lot 
had a peculiar value because of the agreement de- . 
ponent had with the owner of the adjoining lot 
( 4-38), Gainer P. Moore. 30 

Deponent then explained to said Cresse the 
points of said agreement and particularly that 
unde:r: it the owner of lot 440 could build up to 
the dividing line between lot 440 and 438, begin-
ning at Asbury Avenue and running back 50 feet, 
and that the owner of lot 438 could not at any 
time build nearer the said dividing line than 3 
feet therefrom; deponent at said interview also 
told that said greenhouse had been erected by said 40 
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Gainer P . Moore under said agreement; said 
Cresse said the location did not suit him or words 
to this effect and did not want the property. 

rrhat deponent is informed that Joseph I. Scull 
is interested as part owner of said lot 438, al-
though the legal title thereto stands on the rec-
ords in the name of said Cresse; that late in the 

10 Spring, or in the early Summer of 1911 said 
Cresse · ·stopped deponent on Eighth Street near 
Central Avenue, Ocean City, and said: "you own 
that brick building on Asbury Avenue where Miss 
Phillips is and which is built but to the side line'' 

· (referring to deponent 's· said lot 440 and th(j 
brick building thereon); deponent answering 
that he did own it and he had a right 
to build up to the lot by an agree-
ment with Gainer P . Moore; that said agreement 

20 was recorded in the C'lerk's office at Cape May 
Court House and deponent had a copy of it at 
his home in Ocean City if said Cresse wished to 
see it. Said Cresse made no comment on this 
statement of deponent and deponent did not know 
nor did said Cresse say that he, the said 
Cresse, was in any way interested or 
expected to be interested in lot 438 afore-
said. Deponent says that the conveyance to 
Joseph I. Scull by Harriet Moore was only in 

30 trust for the purpose of sale and for the purpose 
of making title thereto and that when settlement 
was made upon the purchase by the said Cresse 
then only did said Harriet Moore receiv<'\ tJrn c;on-
sideration for the property; that said Scull and 
Cresse are close friends and business associates 
and in Ocean City are reputed to be the joint 
owners of said lot 438. Deponent is credibly in-
formed that said property is asses ,sed in the 

40 names of Joseph I. Scull and Lewis M. Cresse. 
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Deponent further says that Lewis M. Oresse 
had both actual and 0onstruct ive notice of the 
aforesaid covenant before and at the time of the 
said conveyances to him of the lot No. 438; that 
the said covenant was duly recorded in the office 
of the C~erk of Cape May County on May 18th, 
1909. 

This deponent further says that said Lewis M. 1 o 
Cresse and the said Joseph I. Scull and Andrew 
8cull, the defendants in this suit are now engaged 
in erecting a permanent, three-story brick build-
ing extending over all or nearly all the area of 
the said lot s numbered 438 and 436, one of the 
walls of whi ch structure is being placed along and 
upon the aforesaid common boundary lin e be-
tween the said lot numbered 438 owned by the 
said defendant, Lewis M. Cresse, and the said lot 
numbered 440, owned by this deponent; that the 20 
location of the said wall at any place nearer than 
three feet to the said common boundary line, for 
·all or any part of the distance of fifty feet 
along the same from the southeasterl y lin e of the 
said Asbury .A venue, is contrary to the true intent 
nnrl meaning- of the aforesaid written contrar' 
under seal, and is in violation of its· provi-
sions; that if the same wall, which the said de-
fendants are now employed in erecting along and 
upon the said common boundary lin e for the dis- 30 
tance of more than 50 feet along and upon the 
same, from the said southeasterly line of Asbury 
A venue aforesaid, be completed and raised to the 
height of two or three stor ies. ns this deponent 
is informed is the present purpose of the said 
defendants, the saicl wall will cause deponent to 
suffer irrep arable damage, for the reason tlmt the 
said wall, erected as contemp lated, will sl,ut off all 
light and air from ten windows in the aforesaid 40 
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permanent br ick bui lding of deponent, located, as 
above set out, fo r a distance of 42 feet along and 
upon a line, on deponent 's said lot, four inches 
from the said common boundary line, which build -
ing deponent so placed in reliance upon the terms 
and restrict ions in the said written contract; 
that the said wall now being erected by the said 

10 defendants as aforesaid, will, if completed, totally 
darken and deprive of ventilation two rooms on 
the first fioor, and two rooms on the sec-
ond floor of deponent 's Baid l;uilding 
as well as the stairway leading from the 
said first floor to the said second rloor, and will 
part ia lly darken and deprive of ventilation one 
room on the first floor and one room on the second 
floor of deponent 's said building; all of whiieh 
will great ly and irremediably reprecinte the value 

20 of deponent's said building . and will have the 
effect of rendering a large part of the same ut-
terly worth less as a dwelling house or place of 
business or for any other purpose; . that depo-
nent as soon as he learned of the intention of said 
Cresse, .T oseph I. Scull and Andrew Scull to erect 
on said lot 438 a structure in violation of the 
terms of said covenant, notified each of said per-
sons that if they, or ei,ther of them, should at -
tempt to build on said lot up to the side line of 

30 sa id lot in violation of said covenant, they would 
do so at their peril, and that they are proceeding 

. to erect said wall and structure in the face of 
said notice by deponent . 

ALONZO COTTON. 
Sworn and subscribed to before me this 

27th day of March, A. D., 1912. 
Charles Br id ge. 
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State of New Jersey, } 
County of Mercer. ss: 

Alonzo Cotton of the Oity of Ocean City, 
County of Cape May and the State of New J er-
sey, being duly sworn according to law upon his 
oath says: 

That he knows and is acquainted with Elmer u 
B. English of the City of Ocean City, New J er-
sey; that the said Elmer B. English came to 
deponent 's house about a week ago and said to 
deponent that he, Immer B . English had been 
talking to Joseph I. Scull and that he, Elmer B. 
English, had said to th e said Joseph I. Scull that 
the space of four inch es between deponent 's 
northeasterly sidewall of his brick building on lot 
440, Section A, and the wall which Lewis M. 
Cresse and Joseph I. Scull, as owners were to 20 
erect on the division line between lots 440 and 
4:·38 in Section A, should be closed because he, 
the said IDlrner B. English, had told the s,aid 
Joseph I . Scull that to leave the space open it 
would causP, deponent 's wall and the wall of the 
said Joseph I. Scull and the said Lewis M. 
Cresse to become damp, that then the said 
E lmer B. English said to deponent '' that he 
thought and believed if deponent would go to the 
said Joseph I. Scull that he, Scull, would build 30 
the four-inch space between the said walls and 
take the windows out and build them up solid 
and form a gutter from deponent's roof to the 
side wall of the said Lewis M. Gresse and Joseph 
I. Scull, as was about to be built.'' Deponent 
further says that he s,aid, at this time and at 
this conversation with the said Elmer B. English, . 
that he, deponent, '' could not say anything as his 
case was in his attorney's hand." That th.is 
concluded the conversation with deponent and 40 
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said Elmer B. English then left deponent's house. 
Deponent further says : That this is the only 
conversation that he had with the said Elmer B. 
English as to the said four-inch space between 
the said two walls; that he never consented in any 
way or manner to have the side wall of the build-
ing to be erected by the said Joseph I. Scu ll and 

1 O the said Lewis M. Cresse as owners, to be built 
flush against deponent's wall. 

20 

ALONZO COTTON. 
Sworn and subscribed before me this 

second day of April, Nineteen hundred 
and twelve. 

Andrew C. Boswell, 
M. C. C. ,of N. J., 

Affidavits of Elmer B. English 

" ss. State of New J ersev, } 
County of Cape May . · 

Elmer B. English of the City of Ouean City, 
Oounty of Cape May and State of New Jersey, 
being duly sworn, according to law upon his oath 
saith: 

That he is the Elmer B. English of the contract-
30 ing firm of Eng lish and Johnson, the said firm 

of English and Johnson having erected on lot 
440, Section A, plan of lots of the Ocean City 
Association a two-story double brick building for • 
Alonzo Cotton, of the Oity of Ocean City, County 
and State of aforesaid: That he is well ac-
quainted witb the said two-story double brick 
building and floor plans thereof: That on the 
northeasterly side of said two -story brick build-

40 ing there is a store now occupied by Mary E. C. 
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PhilJips, and that the said store has a window 
in the front and windows in the side: That the 
windows in the side of said building, in s.aid store 
occupied by said Mary E. C. Phillips face and 
overlook lot number 438, in Section A plan of 
lots of the Ocean City Association: That in the 
arrear of said store there is a lavatory and in said 
lavatory there is a window which faces and over- 1 o 
looks said lot numb er 438 Section A, that on the 
northeasterly side of said two-story brick build-
ing, ,owned by the said Alonzo Cotton, and on the 
second floor thereof there is an apartment, which 
aparti11ent has in the front rooms windows in the 
front and one window on the side : That in the 
rear of said front room and ,adjoining the same 
there is a sleeping room with the windows fac-
ing and overlooking said lot 438 .Section A, that 
in the rear of said sleeping room and adjoining 20 
the same there is another sleeping room with 
window s in said room and facing and overlook-
ing said lot -!38: That in the stairway leading 
from first floor to the second floor there is a win-
dow facing and overlooking said lot 438. 

Deponent further says, that said building was 
erected by the :firm of said English ,and J olmson 
in the year of 1909, and that the northeasterly 
side wall was built near the division line between 
lots 438 and 440 Section A plan of lots in the 
Ocean City Association: That said northeasterly 30 
side wall extended in a southeasterly direction 
·on or near the said division line between the 
said lots numbered 438 and 440 to a point ma.de 
a junction with a greenhouse that was 
then on said division line between said 
lots number 438 and 440, that said building 
was then -offset from said junction of s,aid north-
westerly wall line, of sa1d two-story double 40 
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brick building, and said greenhouse, a distance 
of three ( 3) feet, and then said building, the said 
building erected by the said Alonzo Ootton on the 
said lot numbe r 440, was continued in a south-
easterly direction and parallel with the said divi-
sion line between said lots 438 and 440 and keep-
ing a distance of three ( 3) feet from said division 

10 line. 
Deponent further says that on lot 438 in Sec-

tion A there has been a foundation placed up to 
the division line between said lots number 438 
and 440: That there is every indication that a 
building is to be erected on said lot number 438, 

. and that a wall, of brick, was this day in process 
of erect ion the first work done thereon was the 
day and date of this affidavit: That said brick 
wall, now in process of erection is on the division 

20 line between said lots 438 and 440, Section A, 
in the plan of lots of the Ocean City Association, 
and that the deponent has been informed and be-
lieves it to be true and that said brick wall is 
for the southwesterly side of the building to be 
erected on said lot 438 at least two-stories in 
height. 

That the said wall, if erected, on said divi-
sion line between lots, aforesaid, numbered 438 
and 440, will completely shut in and close several 

30 windows o:q the northeasterly side of said build -
ing erected by the said Alonzo Cotton on lot 440 : 
That the store occupied by Mary E. C. Phillips 
will have two windows therein, closed and shut 
in and the store made considerably dark: That 
the lavatory in use in the rear of said store by 
reason of a window, therein, closed by the erec -
tion of said wall, will become totally dark and 
without air, that the window in the stairway will 

40 be closed and shut in and the stairway darkened: 
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That a window in the front room of the living 
apartment on the se•cond floor will be closed and 
shut in and said front room to some extent be-
come darkened: That the bedroom in the rear 
of said front room, with its only windows facing 
said lot 438, will be completely shut in and closed 
by the erecti.,on of said wall and building, and 
that said bedroom will be completely dark and 1 o 
without air: That said bedroom in the arrear 
of the aforesaid bedroom will have its only win-
dows shut in and closed by the said building and 
that said bedroom will become completely dark 
and without air. 

ELMER B. ENGLISH. 
Sworn and subscribed before me this 

26th day of March, A. D., 1912. 
vV. Scott Hand, 

Notary Public. 

State of New Jersey, , . ss. 
Count y of Cape May. \ · 

Elmer B. Eng li sh of the City of Ocean City, 
County and State aforesaid, being duly sworn, 
according to law , upon his oath saith: That he 
is the assessor of real and personal property 

20 

for the Gity of Ocean City. N. J.: That for period 30 
for about six years he was the assessor of real 
and personal property for the Second Ward, in 
said Ocean City, and up to October, 1911, and 
from said October, 1911, under the Commission 
1'.,orm of Government for the said City of Ocean 
City he was appointed Assessor for re.al and 
personal property, in said Ocean City, for all of 
said C'ity, including the First and Second Wards: 40 
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That as Assessor of real and personal property 
for siaid Ocean City it is his duty to ascertain the 
true owners of the real estate of Ooean City and 
to assess the said real estate . 

rrhe deponent further says that the said Ocean 
City and the County Clerk have an arrangement 
whereby the s-aid County Clerk, he being of Qape 

10 May County, is to furnish to the said Ocean City 
a transfer of all deed of conveyances as may be 
recorded in said County Clerk's Office in order 
that the proper owners of lots, lying and being in 
sa id Ocean City, may be properly assessed, and 
that the abstract from said County Clerk's Office 
are sent direct to deponent . 

That deponent in the year, 1910 re,ceived an 
abstract in which Harriet E . Moore conveyed to 
Jos. I. Scul l lots 436 and 438, Section A, Ocean 

20 City, New Jersey; that deponent so entered on 
the Second vVard duplicate for said Ocean City 
the name of Jos . I . Scull as the owner of the 
said lots 436 and 438 : That in the year of 1911 
the deponent received another abstract from the 
County Clerk of Cape May County showing that 
lot 436 and 438 Sect ion A had been conveyed by 
Jos. I. Scull and wife to Lewis M. Cresse which ab-
stract had date of conveyance as of May 15th, 
1911. 

30 Deponent further says that when it became nec-
essary, as Assessor for the year 1911, to prepare 
the Duplicate of assessment for the Second Ward 
of said Ocean City, and not being able to ur1der-
stand the conveyance of Jos. I. Scull and wife 
to Lewis M. Cresse, bearing date May 15th, 1911, 
as deponent, as Assessor believed the said lots 
436 and 438 to be owned by the said Jos . I . Scull, 
that he, deponent, in the fall of 1911 made inquiry 

40 of the said .T os. I. Scull as to the ownership of 
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said lots 436 and 438, and the said Jos. I. Scull 
informed deponent that the said lots 436 and 438 
were owned by him, the said Jos. I. Scull and 
the said Lewis M. Cresse, that deponent there-
upon, after receiving such information from the 
said Jos. I . Scull placed on the duplicate of the 
Second '\V ard, for said Ocean Oity, that lot 436 
was owned by Jos. I. Scull and Lewis M. Cresse 1 O 
and that lot 438 was owned by the said Jos. I. 
Scull and the said Lewis M. Cresse which appears 
as of record in the duplicate of Assessment for 
the Second \Varel, of said Ocean City, on page 1. 

Deponent further says that he was present 
when the said Jos. I. Scull made application for 
a building permanent for the erection of 
a building on lots 436 and 438 Section A, Ocean 
City, New Jersey. 

Depon_ent further says that on the Twenty - 20 -· 
fifth day of March, 1912, he was in the presence 
of Jos . I. Scull, and Building Inspector, for the 
City of Ocean City, Henry A. W. Smith and at 
which time, on said date, the said Jos . I. Scull 
and the said 'Henry A. W. Smith were discussing 
the issuing of a Building Permit for a bui lding 
to be erected on lots 436 and 438 in Se1ction A 
of Ocean City, N. ,J.: That at said date and 
time the said Jos. I . Scull wanted the permit to 
be for one building, although it was the in ten ti" 30 : 
to erect a building with three stories and apart- · 
ments over each store said three stores and apart-
ments being in one building. 

Deponent further says that on said lots 436 and 
438 there was a greenhouse and a dwelling house: 
That said dwelling house had four rooms on the 
first floor and four rooms on the second floor and 
one room on the rl111ird floor: That the said dwell-
ing house was sold and moved from the said lots 40 
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436 and 438 and that the purchaser of said dwell-
ing house was R. Howard Tl10rn: That said R. 
Howard Thorn said in the presence of deponent 
that he pur chased the said dwelling house from 
the said .T os. I. Scull. 

ELMER B. ENGLISH. 
Szv~orn: and subscribed before me this 

10 . 27th day of March, 1912. 
Wm. Lake, 

M. C. C. 

State of New Jersey, ~· ss· County of Cape May . · 
Elmer B. English of the City of Ocean City, 

Co1mty and 'State aforesaid being duly sworn ac-
20 cording to law upon his oath saith, that he has 

been a resident for the last past thirty years; 
that he is now Assessor for the C'ity of Ocean 
City to assess real and personal property, therein, 
and that he is familiar with all the lots as planned 
by the Ocean City Association, a map of which 
was filed in the County Clerk's Office many years 
ago; that the City of Ocean Oity has adopted 
the same numhers and sections for the assessment 
duplicates and that the number of lots, as as-

30 sessed m Ocean City are assessed as 
lots by their various numbers in their varioui:<, 
sections according to the plan of lots of the Ocean 
City Association. 

Deponent further says, that on the northwest-
erly side of Asbury Aven ue and beginning ai 
:F~ighth Street and extending to Ninth Street the 
lots are numbered consecutively in odd numbers 
from 417 to 447, inclusive, all in Section A: That 
on the southeasterly side of Asbury Avenue be-
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ginning at Eighth Street and extending to Ninth 
Street the lots are numbered consecutively, in 
even numbers from 418 to 448, inclusive, and that 
on the southeasterly sid~. of said Asbury Avenue 
between Eighth and Ninth Streets Alonzo Cotton 
of the City of Ocean City is the owner of lot 440, 
all of said Jot on said southeasterly side being 
in Section A. 1 O 

Deponent further says that the following build-
ings are now on the following lots on Asbury 
Avenue between Eighth and Ninth Streets. 

Lot 
Number Owner 

Kind 
of Bldg. 

417 Ocean City Title and Trust Co. Brick 
419 Peter Murdock Frame 
421 E. Morris Corson Brick & Fr ,ame 
423 Leander Corson Frame 20 

'"'' ece rn an .Jew1s . resse Bldo· t 495 C 1- d I . M C l One Frame 
427 Cecelia and Lewis M. Cresse lots°. on wo 

429 .T oseph I. Scull Brick 
431 Leverton L. Newcomb Frame 
433 Andrew Sack Frame and Galv. Iron 
435 Ocean City Association Brick 
437 Albert Fogg l Galvcanized Iron, 
439 Albert Fogg \ One Bldg. on two lots 30 441 Watson A. Lewis Brick 
443 Frank Schneider Frame and Brick 
445 Amelia C. Knorr Frame 
447 Chas. A. Campbell Frame 

All of the above lots being on the northwesterly 
side of Asbury Avenue, between Eighth and Ninth 
Streets. 

On the southeasterly side of Asbury Avenue 
between Eighth and Ninth Streets. 
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Lot 
Numb er Owne r 

418 R. Howard 'l'hornl 
420 R. H owar d Thorn 
422 R. Howard Thorn 
4:24 Geo . Bickle ( 

Kind 
of Bldg. 

:F'rame Bldg on 
Two lot s 

Frame Bldg. 

4~6 Geo. Bickle } 
1 O 428 Sam uel Russell 

430 Weston Estate 

F rame B ldg on 
'l'wo lots 

F 'rame Bldg. 
Brick '' 

20 

432 ( ½) Cha~. 1D. Krea1:1er ) Br ick Bldg on 
4:32 ( 1/::J Ly cha Ji~. 0 'Brien 
4:34 Steelman & Simmons two lots . l In Pr ocess of 43G Cresse and Scull t· 3 t B . k 

• 'f " erec 10n, -s ory _ nc 
4-;38 Cresse and Scull B 'ld' - m mg 
440 Alonzo Cotton Brick Bldg. 
442 Cit y of Ocea n Cit y No . Bldg . 
444 Chas . Chalm ers Frame Bld g. 
440 City of Ocean Cit y No. Bldg . 
448 Cit y of Ocean City No. Bldg. 

That on th e west corne r of Asb ur y and Ninth 
Street there is a frame building owned by An--
derson Bourgeois on lot number 461 and on th e 
eas t corner of Asb ur y Aven ue an d Ninth Street 
th ere is a lot owned by E lizabeth A. Fis her f~s-

30 tate, number 416 with a Br ick and frame build -
' m g. 

Depon ent further says that be resided on 
Asb ur y Ave nu e near Ninth S tr eet for many years 
and that he had noticed the ere ction of buil<lings 
between Eighth and Ninth · Streets on As bur y 
Ave nu e and that the following buildin g·s wer e 
erected on Asbury Aven ue between Eighth anrl 
Ninth Stree t s, since the first day of Ja nuar y, 

40 1901, on the following lot s : 
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On lot 417, Brick Building, 
429, Brick Building, Jos. I. Scull, owner 
433, Frame and Galv. Iron, 
435, Ocean City Association, Brick 

) Ob) • , 437 Albert Fo 0 • 0 • Galv Iron l one bldg. 
439, Albert J?ogg, (falv. Lron, oTn 1 t WO OS 

440, Alonzo Cotton. 1 O. 
Sworn and subscribed before me this 

30th day . of March, 1912. 
Andrew C. Boswell, 

M. C. C. of N. J . 

. State of New Jersey, t 
County of Cape May. ss: 

Earner B. English of the City of Ocean City, 20 
Coun ty of Cape J\!Jay and State of New Jersey, 
being duly sworn ac0ording to law, upon his oath 
says: That he is the same Elmer B. English who 
has -taken two other afndavits in this cause; that 
he is assessor of the City of Ocean City and that 
as such he is acquainted with the lots and the 
numbers of said lots, on Asbury Avenue, between 
Seventh and Eighth Streets, Ocean City, New 
.Jers ey. That the lots as numbered on the North-
westerly side of Asbury Avenue between Seventh 30-
and Eighth Streets are as follows: 385, 387, 
389, 391, 393, 395, :197, 399, 401, 403, 405, 407, 409, 
411, 413,415; that the lots numbered on the South-
easte rly side of Asbury Avenue between Seventh 
and Eighth Streets are as ·follows: 386, 388, 390, 
392, 394, 396, 398, 400, 402, 404, 406, 408, 410, 412, 
414, 416. 

Deponent further says that he has resided in 
Ocean City for about thirty years and that on As- 40 
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bury Avenue near Ninth Street in said Ocean 
City he made his home and residence for many 
years; that from Seventh Street to Ninth Street 
on said Asbury A venue has been the business 
section of said Ocean City. That all the lots be-
tween Seventh ·street and Eighth Street, said 
Ocean City, on Asbury Avenue, have build ings 

10 thereon fronting on the sidewalk, except lots 399 
and 401 which has an old building on said lots 
in the rear, which building was erected before the 
said Ocean City was la id out in streets and lots 
and before the Ocean City Association became the 
owner of the land which now is known as Ocean 
City, and excepting another lot being lot 414 
which has a building on said lot in the rear. 
That all the buildings that front on the sidewalk 
between Seventh and Eighth Streets, on said 

20 Asbury Avenue, were erected before the first day 
of January, 1901, excepting a building erected on 
lot 395 by Charles and ,:Villard Adams, a build -
ing erected on lot 412 by Joseph I. Scull and a 
building ere ,cted on lot 406 by John Gandy, now 
deceased, Everton A. Corson and Edward M. Sut -
ton; that the said three buildings were erected 
after the year of 1901. 

ELMER B. ENGLISH. 
Sworn and subscribed before me this 

30 30th day of March, 1912. 
Andrew C. Boswell, 

M. C. C. of N. J. 
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State of New Jers ey, ( 
County of Cape May. I ss: 

David P. Cressw ell of the City of Oce,an City, 
Count y and State, aforesaid, being of full age 
and being duly sworn, according to law, upon his 
oath saith: That he has resided in the City of 
Ocean City for the past nineteen ye,ars and that 10 
before coming to the said City of Ocean City, 
he resided in the City of Philadelphia and State 
of P ennsylvania, where he was employed by John 
Doyle, a contractor and builder, and was so em-
ployed by the said John Doyle for ,at least six-
teen years; that deponent in his employment, 
with said John Doyle, had occasion to inspect and 
become familiar with the construction of brick 
buildings. 

Deponent further says, that on the twenty- 20 
ninth day of March, 1912, he inspected the two-
story brick building of Alonzo Cotton which is 
situate on lot 440,, Section A, plan of lots of the 
Ocean Chy Association, on the Southeasterly 
side of Asbury Avenue, between Eighth and 
Ninth Streets, Ocean City, New Jersey; that said 
brick building, of said Alonzo Cotton, has two 
stores on the first floor anl living apartments, 
over the stores, on the second floor; that the 
Northeasterly side wall of the said brick build 30 
ing, of s,aid Alon'.lio Cotton, begins about eight 
feet from the front line of lot number 440 and 
about four inches from the division line between 
lots 438 and 440, and from this point the said 
Northeasterly side will extend in a southeasterly 
direction, four inches distant about, parallel with 
the said division line, between lots 438 and 440, 
a distance of aho_ut forty feet; that on the divi-
sion line, between lots 4:-38 and 440, and beginning 40 
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at a point about eight feet from the front line 
of lots 438 and 440 a brick wall has been erected 
about six feet high and s,aid brick wall, on said 
division line extends in a southeasterly direction 
about fifty feet. 

Deponent further says, that he has inspected 
the various rooms in the Northeasterly portion of 

10 said brick building, on said lot number 440, and 
finds that the first floor has a store in the front and 
in the rear of said store is a lavatory and that in 
rear of said lavatory is a stairway leading from 
the first to the second floor and bade of the stair-
-way, on the first floor is a pantry and that all of 
these rooms have for a side the Northeasterly side 
wall of the said brick building, on lot 440; that 
the rooms on the said first floor in rear of said 
pantry, in the Northeasterly portion of said C'ot-

20 . ton's building, are in the offset of said building. 
Deponent further says, that on the second floor, 
in the northeasterly portion of said Cotton's 
building, there is a front room with two windows 
in the front and one window in the side, and 
that, in the rear of said front room is a sleeping 
room with twin windows, and that, in the rear 
of s,aid bedroom is another sleeping room with 
twin windows, and that, in the rear of said last 
named sleeping room is a bath room with one 

30 window; deponent further says that the above 
,;described windows are the ,only windows in said 
rooms, and that all of the windows are in the 
side wall, of said Cotton's building, except two 
windows which are in the front of the said front 
room. 

Deponent further says, that if the brick wall, 
on the division line between lots 438 and 440 is 
erected two stories that it will close the windows 

40 of the Northeasterly side wall, of the building, 



41 

David P. Cresswell 

owned by the said Alonzo Cotton, and said side 
wall. if erected, will cause one store to be made 
considera'bl y dark and the lavatory in the real' 
of the store will become completely dark and with-
out air, that the stairway leading from the first 
to the second floor will be made dark and the 
pantry will be made dark and without air. 

Deponent further says, that the front room on Io 
the second floor will be made considerable dark, 
and that, two sleeping rooms, on the second 
floor will be made complete ly dark and without 
air, and that, the hath room, on the second floor, 
will be made dark and without air. 

Deponent further says, that there is not any 
possible way for light and air to be had in the 
said lavatory by .any re-construction, if the said 
wall, on said division lin e, is erected; that there 
is no possible way for light and air to be had 20 
for the two sleeping rooms, on the second floor, 
except by sky lights if the wall is erected on said 
division line; that there is no possible way for 
the store to have the same light as it has now 
only by the c,onstruction of light well which would 
run throu gh a sleeping room, if said walL is 
erected on sa id division line. 

Deponent further says, there is no possible 
way hy re -construction of having the same light 
and air to the stairway, leading from the first to 1 30 : 
the second floor, if said wall is erected on said 
division lin e. 

Deponent further says, that the bath room and 
the pantry, if the wall is erected, on said divis-
sion line, can secure light and air by windows be-
ing placed in the three-foot offset. 

Deponent further says, that the building of 
said Alonzo Cotton, on sa id lot 440, will receive 
another damage, which wi11 result most disas.- 40 
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tronsly to the said Alonzo Cotton and to his said 
building, in that, if the said wall on the division 
line is erected, that there will be an open space 
alongside of his Northeasterly side wall and the 
Southwesterly side wall being erected on said 
division line, only four inches in width; that from 
the rains and snow falling into this four-inch 

10 wide space the northeasterly side wall of said 
Cotton's building will be always damp resulting 
in the decay of the lumber in the said outlding of 
said Alonzo Cotton and it will be impossible to 
keep paper on the wall in the said rooms, having 
for the sides, the said wall of the northe.asterly 
side of said Cotton's building, and that it will be 
impossible for the paper to remain on said side 
wall that is now there. 

Deponent further says, that because of the at-
20 mosphere, peculiar to sea side resorts, of which 

Ocean City is one, and the said building of said 
Cotton being located in a sea side resort that the 
dampness from the snow and rain falling in 
the sai.d four -inch space cause the wood work and 
timber in saicl Cotton's building to rot and de,cay 
quicker than if it was a building in an inland 
place. 

Deponent further says, that he has noticed that 
the wall now e·rected, on the division line, by 

30. Lewis M. Cresse and Joseph I. Scull, as owners, 
it being now about six feet high, that prevention 
to the dampness by reason of the side wall being 
close to the side wall of the said Cotton's build-
ing, is taken, in that, terra-cotta block are being 
used about twelve inches square with four ah-
chambers in each and said terra-cotta block is be-
ing placed on the inside of said brick wall on 

40 said division line . 
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Deponent further says, that if the said wall is 
erected, on said division line, two stories high, 
the said buildii1g of Alonzo Cotton, as herein set 
forth, will be ru ined to such an extent as to an 
irreparab le loss; that the building of said Cot-
ton will become unfit for use, that is the North-
easterly portion thereof, and that in a few years 
the wood work, by reason of the dampness, will 1 O 
decay, and that the building, although -compara-
tively a new one, will be useless for the purpose 
for which it has been erected and the damages sus-
tained will be beyond measure and calculation. 

DAVID P. CRESSWELL. 
Sworn and subscribed before me this 

29th day of March, 1912. 
Andrew C. Boswell, 

M. C. C. of N. J. 

Affidavit of Mark Lake 

State of New J ersev, 1 . ss. 

20 

County of Cape May. \ · 
Mark Lake of Ocean City, County and State, 

aforesaid, being du1y sworn according to law, 
upon his oath says: That he has resided in the 
City of Ocean City for about thirty years and that 30 
Alonzo Cotton erected in the year 1909 on lot 
440 Section ''A'' a two-story double brick build-
ing; that on lots 438 and 436 Lewis M. Cresse 
and .Joseph I. 'Scull, as owners, are erecting a 
three-story brick building; that the common 
boundary line of the said Ootton 's land, lot 440, 
with the land of the said Lewis M. Cresse, and 
the said Joseph I. Scull, lots 436 and 438, is be-
tween Jots 440 ai1d 438; that Alonzo Cotton's 40 



44 

Mark Lake 

brick building, on said lot 440, extends nearly 
to the division line between lots 438 and 440 and 
is on or near · said division line, extend-
ing in length of about forty feet; that Lewis M. 
Cresse and ,T oseph I. Scull, as owners, are erect-
ing on the division line, between lots 438 and 440 
a side wall for tl1e building to be erected on said 

10 lots 4;16 and 438. 
Deponent further says, that he has noticecl 

within the past few days the s.aid building of said 
Alonzo Cotton, on lot 440, and the side wall 
being erected on the said division line between 
lots 4:38 and 440 by the said Lewis M. Cresse and 
the said Joseph I. S.cull, as owners, and that if 
the said wall on the said division line, between 
lots 438 and 440, is erected by the said Lewis 
M. Cresse and the said Joseph I. Scull, as owners. 

20 that said side wall will close and shut in several 
windows in the Northeasterly side wall of the 
building owned by the said Alonzo Cotton on said 
lot 440; that two bedrooms in the said building, 
on lot 44-0, will be made completely dark and with-
out ,air and one store in said building, on lot 
440, will be made considerably dark and the lava-
tory in said building, on lot 440, will be made dark 
and without aid and the stairway leading from 
the first floor to the second floor will be made 

30 dark. 
Deponent further says, that the side wall, if 

erected, by the said Lewis M. Cresse and Joseph 
I. Schull, as owners, will injure and ruin the said 
building, of Alonzo Cotton on said lot 440 be-
yond estimation; that no person would live in 
the apartment with the bedroom windows dosed 
and the bedrooms without air, except a very cheap 
class of tenants, who would pay but a very small 

4.0 rent; that the store will be made so dark tl1at it 
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would be necessary to use artificial light in 
order to conduct business therein during the day - · 
time. 

MARK LAKE. 
Sworn and subscribed before me this 

29th day of March, 1912. 
Andrew C. Boswell, 

M. C. C. of N. J. 

Affidavit of Henry A. w. Sm.ith 

State of New Jersey, f ss. 
County of Cape May. · 

Henry A. 1-lv. Smith of the City of Ocean City, 
County and State aforesaid, being duly sworn, 
according to law, upon his oath saith: That he 1::i 20 · 
the Building Inspector for the City of Ocean City 
and that he keeps a record of the Buildings to be 
erected in the said Ocean City and issues per-
mits, by virtue at his office, for the erection of 
buildings; that his duplicate copy of permits for 
the erection of a building on lots 436 and 438 
and Section A, Ocean City, among other things, 
shows that Messrs. Oresse and Scull are the 
owner: 'rhat said building to be erected on lots 
436 and 438 Section A, on the east side of As - 30 
bury A venue, 160 feet, north of Ninth Street and 
that the building to be 57 feet wide and 59 feet 
deep, and that said permit was issued on the 
25th clay of March, 1912 although it bears date 
the 14th day of March, 1912. 

Deponent further says that JOS. I. Scull, came 
to his Office on or about the 14th day of March, 
1912 and requested deponent to come to his, Jos. 
T. Scul l, office, and there to inspect plans for the 40 
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erection of a building on lots 436 and 438 Section 
A : That on the 14th day of March, 1912 an ap-
plication for a building permit was made which 
permit, of application, shows that a building was 
to be erected on lots 436 and 438 Section A, and 
that L. M. Cresse and Jos. I. Scull are owners: 
'l~hat the costs of the permit, fifteen dollars 

10 ($15.00) was paid by Jos. I. Scull. 
Deponent further says that he received that in-

formation which was placed in the application for 
the Building Permit from the Architect who drew 
the plan for the said £tuilding to be erected on 
said lots 436 and 438: That the name L. M. 
Cresse as appears in the application is Lewis M. 
Cresse. 

H. A. W. SMITH. 
Sworn and subscr ibed before me this 

20 · 27th of March, 1912. 
vVm. Lake, 

M. C. C. 

Affidavit of William Garwood 

State of New J ersev, 1 ., \. ss . 
County of Cape May. ) · 

vVilliam Garwood of the City of Ocean City, 
30 County of Cape May and State of New Jersey, 

being duly sworn, according to law , upon his oath 
says : That he is a resident of the s~id Ocean 
City and has been for several years; that he has 
inspected the brick building owned by Alonzo 
Cotton, and the building in course of erection by 
Lewis M. Cresse and Joseph I. Scull; that said 
Cotton's building is on lot 440 ,Section A, ''and 
the building in course of erection by Lewis M. 
Cresse and Jose1)h · ::j:. Scull, as owners, is on 

40 lots 436 and 438, in Section A, and both are on 
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the southeasterly side of Asbury Avenue between 
"B~ighth and Ninth Streets, Ocean City, New J er-
sey. 
· Deponent further says, that the saicl. LeW1s M. 
Cresse and the said .T oseph I . Scull, as owners, 
are erecting a side wall on the division line be-
tween lots 438 and 4-40, which side wall begins on 
the front of said division line about eight feet 10 
from the front line of said lots 438 and 440 ,ancl 
from this point said wall extends in a southeast-
erly direction, on said division lin e, about the dis-
tance of fift y feet. 

Deponent further says, that in the Northeast-
erly side wall of Alonzo Cotto n's brick building, 
which side wall is near the said division line, 
between lots 4:rn and 4-4-0, there are several win-
dows; that if said side wall is erected by the 
said Lewis M. Cresse and the said Joseph I. Scull, 20 
on said division line, between lots 438 and 440, 
the sa id Alonzo Cotton will receive injuries ir-
r epar.ab le, in that-two bedrooms will become 
c·ompletely dark, and without air; one store will 
be .made considerably dark; the stairway leading 
from the first floor to the second floor will become 
dark; a lavator y will be made dark and without 
air; and that the sa id store and apartments, in the 
said Cotton's building, would only be occupied, if 
at all, by persons who would only pay a very small 30 
rent; that deponent does not see any way in 
which the said apartment and store of the said 
Alonzo Cotton, in said brick building, could be 
remorlelled or re-arranged to secure light and 
air to the bedrooms and lavatory and stairway. 

·vrILLIAM GARWOOD. 
Sworn and subscribed before me this 

29th day of 1\farch, A . D., 1912. 
Andrew C. Boswell, 

M. C. C. of N. J. 40 
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Affidavit of Ralph L, Goff 

State of New Jersey, ( 
Coun ty of Cape May. \ ss: 

Ralph L. Goff of the City of Ocean City, County 
and State, aforesaid, being du ly sworn, accord-
ing to law, upon his oath says : That he is a civil 
engineer and at the present time he is the City 

10 Engineer for the City of Ocean City, New J er-
sey; that said City of Ocean City has not any 
plot or map but that it uses the map as filed 
by the Ocean Citi Association. 

Deponent further says, that on the 29th day 
of March, one thousand nine hundred and twelve, 
he made a survey on Asbury Avenue between 
Seventh and Ninth Streets, for the purpose of 
showing the encroachments of the various build-
ings on said Asbury Avenue between said Seventh 

20 and Ninth Streets, beyond the ten-foot front re-
structive building line and the four-foot side build- · 
ing restrictive line, such restrictive building 
lin es being incorporated in the deeds of the Ocean 
City Association and in the deeds to their subse-
quent grantors and grantees, with recitals refer -
ring to said restrictions; that the lots on Asbury 
Avenue between Seventh and Ninth Streets are 
subje-ct to the conditions and restrictions of the 
Ocean City Assoc .iation .and that one of the re-

30 strict ion s is that no building shall be built within 
ten feet of the front property lin e and not within 
four feet of the said side property lines. 

Deponent further says, that the survey he made 
on the saicl 29th day of March, 1912, shows the 
encroachments of the buildings on said Asbury 
Avenue and hetween Ninth and Seventh Streets, 
as follows: 

First on the Northwesterly side of Asbury Ave -
40 nue from Ninth 8treet to Seventh : 
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Lot 447 the building encroaches 2 feet on the 
Southwesterly and one foot on the Northeasterly 
side lines beyond the four feet restrictive lines . 

Lot 445 the building encroaches 2 feet on th~ 
Northeasterly restrictive four -foot line. 

Lot 443 the bui lding encroaches 1 foot 8 inches 
on the front ten feet. 

Lot restrictive line. 10 
Lot 441 the bui lding encroaches 3 feet on the 

Southwesterly restrictive line and 1 foot and 1 
inch on the restrictive front line. 

Lots 439 and 437 with one bui lding occupying 
two lots the building encroaches 3 feet and ½ foot 
on the Southwesterly restrictive side line. 

Lot 435 the building does not encroach or vio-
late the restrictions. 

Lot 433 the building does not violate the re-
strict ions . 20 

Lot 431 the building encroaches 4 feet on the 
restrictive front line 

Lot 4:29 the building encroaches 2 feet on the 
Southwesterly and 2 feet on the Northwesterly 
side lines of the restrictive four feet. 
· Lots 427 and 425, one building on two lots, the 

building encroaches on the Southwesterly side 
line ½ foot and 5 feet on the front line, restric-
tive lines. 

Lot 423 the building encroaches on the south- 30 
wester ly side line nine inches on the restrictive 
side line. 

Lot 421 the building encroaches one foot and 
five inches on the front restrictive lines . 

Lot 419 the building encroaches 7 inches on the 
Southwesterly restrictive side lines. 

Lot 417 the building does not encroach . 
Lot 415 the building encroaches on the front 

line one-l1alf foot and on the Northeasterly side 
line 2 feet 4 inches . 40 
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Lot 413 the building encroaches 2 feet on the 
Northeasterly and 2 feet on the Southwesterly 
restrictive side lin es. 

Lot 4] 1 the building encroaches 2 feet on the 
Northeasterly and 2 feet on the Southwesterly 
sid e lines and one foot four inches on the front 
lin es . 

10 Lot 4,09 the building encroac hes 2 feet on the 
southwesterly side lin e and one foot four inches 
on the front lin es. 

Lot 407 the building does not violate the re-
str ictions. 

Lot 405 the building encroaches 3 feet on the 
southwester ly side line and 6 feet on the front 
lin e. 

Lot 403 the building encroaches 6 feet on the 
front line. 

20 Lots 401 and 399 there are two sma ll old build-
ings on the rear of the lot and the restrictions are 
not violated it being the first house erected in 
Ocean City before the City was laid out into 
streets and lot s and the house was erected by the 
ow11er of the land, when a farm, but now City of 
Ocean City. 

Lot 397 the building encroaches six feet on the 
front lin e. -

Lot 395 the building encroaches 1 foot on the 
80 'Southwester ly side lin e and 1 foot on the North-

easter ly side lin e. 
Lot 393 the building encroaches 1½ foot on 

the Southeasterly side line and the barn in the 
rear of sa id building on said lot 393 encroaches 
3 feet and 4 in ches on the Northwester ly side line. 

Lot 391 the building encroaches 1 foot and 3 
inches on the Southwesterly side line . 

Lot 389 the bui lding encroaches 9 inches on iJhe 
40 Northeasterly side line. 
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Lot 387 the building encroaches on the South-
westerly side line 3 feet and four inches and 4 
inches on the Northeasterly side line. 

Lot 365 the restrictions have not been violated. 
Second: On the Southeasterly side of Asbury 

Avenue between Ninth and Seventh Streets, 
Ocean City, New Jersey, the ten-foot and the 
four-foot restrictions, front and side lines, r,e- 1 o 
spectively have been violated, as by survey made 
this 29th day of March, 1912. 

Lots 448 and 446 no violations on said lots. 
Lot 44.4 the building encroaches 1 foot 3 inches 

on the Southwesterly line and 1 foot on the North-
westerly line, being side lines of said lot . 

Lot 442 is a v.acant lot and not any building 
thereon. 

Lot 440 the building violates the restrictions 
by an encroachment on the Southwesterly line :of 20 
2 feet and 4 inches and on the Northwesterly line 
by 3 feet and eight and three-quarter inches . 

The foundation laid on lots 438 and 436 violate 
the restrictions by the encroachment of 4 feet on 
the southwesterly line and 1 foot on the North-
westerly Jine. 

, Lots 434 and 432 violate the restrictions by en-
croaching l foot on the southwesterly side line 
and 4 feet on the Northwesterly side line. 

Lot 430 the building violates the restrictions 30 
by encroachment of 4 feet on the Southwesterly 
side line and J/2 foot on the Northwesterly side 

. line . 
Lot 428 the building does not violate the re-

strrctions. 
Lots 426 and 424, one building on two lots; the 

building violates the restrictions by encroach-
'ments of 4 feet on the Northwesterly side line. 

Lot 422 the building violates the restrictions 
·· by ~ncroachments and 2 inches on the side lines( ' 40 
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Lots 418 and 420 the building was erected re-
gardless of restrictions, the building encroaching 
in one instance of 3 feet 8 inches in the northeast 
line. 

Lot 416 the building violates the restriction by 
encroaching on the Southwesterly side line ½ 
foot. 

10 Lot 414 there is no vio lation, it being partly 
vacant . The lot has on it in the rear a building 
adjoined to the building on lot 416, the lots being 
owned by the same person. 

Lot 412 the building violates the side restric-
tion on the Northeasterly side by an encroachment 
of 2 feet . 

Lot 410 the building encroaches on the South-
westerly front line feet and 4 inches. 

Lot 408 the building encroaches in violat ion of 
20 the restriction on the Southwesterly side line 3 

feet and 7 inches. 
Lot 406 the bui lding does not violate the re-

striction . 
Lot 404 the building violates the side line re-

striction on the Southwesterly side by an en-
croachment of 6 in0hes. 

Lot 402 the building violates the southwesterly 
side line restriction by an encroachment of 1 foot . 

Lot 400 the building violates the southwesterly 
30 side line restriction by an encro.achment of 8 

inches . 
Lot 398 the building violates the restriction by 

an encroachment over the southwesterly side line 
of 8 inches . 

Lot 396 the building violates the southwest-
erly side line restriction by an encroachment of 
fi inches. 

40 Lot 304 the bui lding violates the southwesterly 
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side line restriction by an encroachment of 5 
inches. 

Lot 392 the building violates the southwesterly 
side line restriction by an encroachment of 6 
i1rnhes. 

Lot 390 the building viola tes the restriction by 
an encroachment of 6 inches on the southwesterly 
side line, and 1 foot and 9 inches on the North- IO 
easter ly side line. 

Lot 388 violates the restriction by an encroach-
ment of 7 inch es on the southwester ly sid e line. 

Lot 386 violates the restr iction by an encroach -
ment of 2 inclies on the Southwesterly side lin e. 

Deponent further says, that the section 'in 
which he made the survey is the business section 
of the City of Ocean Cit y and has been such busi-
ness section for the past fifteen years . Deponent 
further says, that on the corner, which is the 20 
west corner of Asbury Avenue and Ninth Street 
there is another encroachment which he discov-
ered by a survey made by him several years ago, 
which encroachment is one foot, about, over the 
the restricti ve Northwesterly side lin e. 

Deponent further says, that throughout his 
affidavit the word encroachment means that the 
restrictions as to the four-foot side lines and the 
ten-foot front lin e has been violated by the dis-
tance he states as is encroached . 30 

RALPH L. GOFF. 
Sworn and subscribed before me this 

'.29th day of March, A. D .. 1912. 
Andr ew C. Boswell, 

M. C. C. of N. J. 
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"11HIS AGREEMTDN'r made this Fourteenth 
day of February A. D. 1901 between Alonzo Cot-
to11 of Ocean City County of Cape May State of 
New Jersey of the -first part and Gainer P. Moore 
the same City, County and State, of the second 
part is as follows to wit-that we the parties of 

10 the first and second part owning properties ad-
joining each other on the east side of Asbury 
Avenue below 8th Street being Lots Nos. 438 and 
440 enter into a mutual agreement that the said 
party of the first part may build up to the party 
line fifty feet of the distance from the property 
line on Asbury Avenue, and that the said party 
of the second part, may build up to the party line, 
fifty feet from the property line of the street 
back, that is to say, that each party can use the 

20 ine one half the distance from Street to 
Street wbich is 100 feet, provided, he lets no part 
of the Building hang over the line. And it is 
further agreed, that if either party, desires to 
erect a building extending more than fifty feet 
from the property line on either street, he shall 
not build nearer the party ]ine than three feet. 

For the true and faithful performance of all 
which, we set our hands and seals the day and 
year afore mentioned 

30 ALONZO COTTON (seal) 
Harriet E. Moore 

GAINER P . MOORE (seal) 
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State of New J ersev, 1 . \. ss . 
Cape May County, I · 

Be it remembered that on this fifteenth day of 
May, in the year of our Lord, one thousand nine 
hundred and nine (1909) before me, a commis-
sioner of deeds in said County, personally ap-
peared Alonzo Cotton, who, I am satisfied is one 
of the grantors mentioned in the attached agree- 10 
ment and I having first made known to him the 
contents thereof he acknowledged that he signed, 
se,aled and delivered the same as his voluntary 
act and deed . All of which is hereby certified . 

(Signed) R. CURTIS ROBil~SON, 
Commissioner of Deeds. 

1901 

Agreement 
35 

Alonzo Cotton 
and 

Gainer P. Moore 

Received in the Clerks office of Cape May 
County, N. J. at Cape May C'. H. on the 18th 
day of May 1909, and Recorded in Book No. 242 
of Deeds 1 Page 422 at 8 A. M. 

JULIUS WAY, 
Clerk. 

20 

30 
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Order to Show Cause 

(Filed ) 
IN CHANCERY OF NF:vV JEHSEY 

Between : 
ALONZO COTTON , 

Complainant, 
and 

LEWIS M. CRESSE, individua lly, 
and ANDREW ScuLL, and 
J osEPH I. ScuLL, trading as 
Scull Brothers, 

Defendants. 

. On Bill, &c. 

Upon reading the bill of complaint in this cause 
20 and the affidavits attached thereto, and on motion 

of Bleakly & Stockwell, of counsel with the com-
plainant: It is, on this twenty-seventh day of 
March, in the year of our Lord one thousand nine 
hundred and twelve, ordered that the said de-
fendants show cause before the Chancellor, at 
the Chancery Chambers, in the State House, in 
in the City of Trenton, New Jersey, on the second 
day of April~ nineteen hundred and twelve, .at ten-
thirty o'clock in the forenoon, or as soon there-

30 after as counsel can be heard, why an injunction 
shou ld not issue according to the prayer of said 
bill, and for such further relief as may be just. 

And it is further ordered that the said defend-
ants, their agents, servants and employees, and 
all persons acting upon their authority, in the 
meantime and until the further order of this 
Court in the premises, desist and refrain from 

40 building or erecting any wall or building or struc-
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ture of any kind whatsoever, within three feet of 
the common boundary line of certain lots, situate 
in the City of Ocean City, in the County of Cape 
May, in the State of New Jersey, which said lots 
are numbered 440 and 438, Section A, on the re-
corded p lan of lots of foe Ocean City Association, 
for the distance of fifty feet along the said com-
mon boundary line from the southeasterly line 10 
of Asbury Avenue, in the City of Ocean City, in 
the County of Cape May, State of New Jersey; 
and that the said defendants, their agents, ser-
vants and employees, and all persons acting upon 
their authority, in the meantime and until further 
order of this court in the premises desist and re-
frain from violating in any way all or any of the 
covenants and restrictions set forth in a certain 
contract under seal made by and between Alonzo 
Cotton, of the City of Ocean City, in the County 20 
of Cape May, State of New Jersey, and Gainer P. 
Moore, of the same place, on the fourteenth day 
of Fel)ruary, A. D. nineteen hundred and one, 
and duly acknowledged and recorded in the office 

· of the Clerk of the said County of Cape May, at 
Cape May Court House, in the 'State of New J er-
sey, on the eighteenth day of May, A. D., nineteen 
hundred and nine. · 

And it is further ordered that a copy of the 
said bill and affidavits, and of this order be served 30 
on the said defendants within two days from the 
date hereof, which C',opies of said bill and affida-
vit.; :tnc. of this oi-der may be uncertified. 

EDWIN R. WALKER, 
Chancellor. 
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Answering Affidavit of Ralph L. Goff 

IN CHANCERY OF 'NJmiV JERSEY 

Between: 
ALONZO COTTON, 

Comp laina11t, 
and 

LEwrs -M. CnEssE, et al., 
Defendants. 

State of New J ersev) ( 
Atlantic Count y. " \ ss: 

On Bill, &c. 

Ralph L. Goff, of full age, being duly sworn, 
on his oath says that he is a civil engineer and 
surveyor doing business in Ocean City, New J er -
sey; that he is and for the past thirteen years 

20 has been City Eng ineer of Ocean C\ity; that 
he is acquainted with the buildiJ.1g restr ictions of 
Oc-ean City Assoc iation, and is well acquainted 
with the street and property lines in Ocean City, 
and espec iall y with those between Seventh and 
Ninth Streets on Asbury Avenue; that on March 
twenty-ninth and thirt ieth he made and caused 
to be made a survey or measurements locating 
the different buildings built on Asbury Aven ue 
between Seventh Street and Ninth Street with 
reference to the side and front property lines of 
the buildings there built, and found that there 
are on each side of Asbury Avenue between 
Seventh and Ninth Streets, thirty-two lot s, sixty-
four in all; that on the Easterly side of said 
avenue within tbe two squares above mentioned 
there are erected twenty-five buildings, and on 
th e -Westerly side of said avenue within the two 
squares there are erected thirty-one buildings; 

40 that deponent bas been acquainted with Ocean 
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· City for the past fifteen years, and from depo-
nent 's personal knowledge and from the informa-
tion deponent has gained in his business as City 
Surveyor, he has learned that said buildings have 
been erected and constructed during the course 
of the past thirty years; that the buildings in 
said district first ere-cted were largely cottage 
dwellings, but for the past thirteen years, Asbury 10 · 
Avenue between Sixth Street and Ninth Street, 
and more especially between Seventh Street and 
Ninth Street, has been converted from a resi-
dence section into a business section, and is now 
the principal business portion of Ocean City; 
that within the past twelve years the buildings 
erected on said avenue have been of more modern 
character, more expensive, and entirely adapted 
to business uses; that of the thirty-one build-
ings erected on the westerly side of said avenue 20 
within the two sqm(res above mentioned, twenty-
seven are so located tha:t they violate either the 
side line restriction or the front line restriction 
of Ocean City Association, and of the twenty - · 
five buildings erected on the easterly side of said 
Asbury Avenue within the two blocks above . 
mentioned, twenty-four of said buildings have 
been located o~ the ground so that they violate 
one or more of said restrictions, as follows: 

On the northwest side of Asbury Avenue, on 30 . 
Lot 447 the building projects over the restricted 
line on the southwest side 2.23 ft.; on the north -
east side 1.02 ft. 

On Lot H5 the building projects over the re -
stricted line on the northeast side 2.07 ft. 

On Lot 443, known as the Snyder lot, the build-
ing projects over the restricted front line 1.68 ft.; 
over the restricted line on the southwest side .14 
ft.; on the northeast side .09 ft.; on the north- 40 
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east side of the building a porch extends 4 ft . 
over the line. 

On Lot 441, which is the I-::Ieadley lot mentioned 
in the case of Ocean City Association and Snyder 
vs . Headley, the building projects over the re-
stricted line on the southwest side 4 ft.; on the 
northeast side 4 ft.; on the front 1.2 ft. 

1 O dn Lot 4~19, the building projects over the re-
stricted line on the southwest side 4 ft. ; on the 
~10rtheast side 4 ft . 

On Lot 4-37 the building projects over the re-
stricted line on the southwest side 4 ft.; on the 
northeast side 3.45 ft . ; on the front .26 ft. 

On Lot 433 the building projects over the re-
stricted line on the northeast side 3.66 ft.; on 
the front .32 ft. 

On Lot 431 the building projects over the re-
20 stricted line on the southwest side 3.64 ft.; on the 

front 4.12 ft. 
On Lot 429 the building projects over the re-

stricted line on the southwest side 2 ft.; on the 
northeast side 2.03 ft.; on the front 4.88 ft. 

On Lot 427 the building projects over the re-
stricted line on the southwest side .44 ft. ; on the 
northeast side 4 ft. 

On Lot 425 the building projects over the re-
stricted line on the southwest side 4 ft. 

30 On Lot 423 the building projects over the re-
stricted line on the southwest side .76 ft. 

On Lot 421 the building projects over the re-
stricted line on the northeast side .28 ft.; on the 
front 1.42 ft . 

On Lot 4H) the building projects over the re-
stricted line on the southwest side .58 ft. 

On Lot 415 the building projects over the re-
40 stricted line on the northeast side 2.33 ft.; on 

the front .55 ft. 
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On Lot 413 the building projects over the re-
stricted line on the southwest side 1.95 ft.; on the 
northeast side 2 ft . 

On Lot 411 the building projects over the re-
stricted line on . the sou th west side 2.33 ft.; · on 
the northeast side 2 ft.; on the front 1.35 ft. 

On Lot 409 the building pr,ojects over the re-
str icted line on the southwest side 2 ft.; on the 1 o 
northeast side .2 ft.; on the front 1.32 ft. 

On Lot 405 the building projects over the re-
stricted line on the southwest side 3.28 ft . 

On Lot 399 the building projects over the re-
stricted line on the northeast side 4 ft. (in rear). 

On Lot 397 the building projects over the re-
stricted line on the southwest side .8 ft. 

On Lot 395 the bui lding projects over the re-
stricted line on the southwest side 1.04 ft.; on 
the northeast side .9 ft .; on the front .12 ft. 20 

On Lot 393 the bui lding projects over the re-
stricted line on the southwest side 1.56 ft.; on the 
nort heast side (barn in rear) 3.33 ft . 

On Lot 391 the building projects over the re-
str icted line on the southwest side 1.3 ft . ; on the 
northeast side 3.92 ft. 

On Lot 389 the building projects over the re-
stricted line on the northeast side .72 ft . 

On Lot 387, the building projects over the re-
stri<:tecl line on .the southwest side 3.4 ft.; on the 30 
northeast side .39 ft . ; in rear 4 ft . ; in front 
fi.58 ft. 

On Lot 385 the bui lding pro j ects over the re-
str icted line on the southwest side (in rear) 4 ft . 

On the southeast side of Asbury Avenue, on 
Lot 444, the bui lding projects over the restricted 
line on the southwest side 1.23 ft . ; on the north-
east side 1.05 ft.; on front 2.28 ft. 

On Lot 440, which is complainant's lot, the 40 
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building projects over the restricted line on the 
southwest side 2.33 ft.; on the northeast side 
3.73 ft.; on the front 1.93 ft. 

'_l1he building on Lot 438 and 436 is the one in-
volved in this suit. 

On Lot 434 the building projects over the re-
stricted line 1 ft. on the southwest side; on the 

10 northeast side 4 ft.; on the front 1.7 ft. 
On Lot 432 the building projects over the re-

stricted lin e on the southwest side 4 ft.; on the 
northeast side 4 ft. on the front 1.7 ft. 

On Lot 430 the building projects over the re-
stricted line on the southwest side 4 ft.; on the 
northeast side .fi6 ft.; on the front 1.71 ft. 

On Lot 428 the building projects over the re-
stricted line on the southwest .14 ft.; on the front 
.19 ft. 

20 On Lot 426 the building projects over the re-
stricted line on the southwest side .15 ft.; on the 
northeast sicle 4 ft.; on the front .3 ft. 

On Lot 424 the building projects over the re-
stricted line on tbe soutbwest side 4 ft.; on the 
front .3 ft . 

On Lot 422 the building projects over the re-
stricted line on the southwest side .18 ft. ; on the 
northeast side 4 ft.; on the front .2 ft. 

On Lot 420 the building projects over the re-
30 stricted line on the southwest side 4 ft; on the 

northeast side 4 ft . ; on the front .1 ft. 
On Lot 418 the building projects over the re-

stricted line on the southwest side 4 ft . ; on the 
northeast side 3.69 ft.; on the front .17 ft. 

On Lot 416 the building projects over the re-
stricted line on the southwest side .55 ft.; on the 
northeast side 4 ft; on the front .17 ft. 

On Lot 414 tl1e building projects over the re-
stricted line on the southwest side 4 ft . ; on the 

40 northeast side 4 ft. 
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On Lot 412 the bui ldin g projects over the re-
str icted line on the southwest side 4 ft.; on the 
northeast side 2 ft .; on front 1.95 ft. 

On Lot 410 the building projects over the re-
str icted lin e on the southwest side 2.33 ft.; on 
front .3 ft. 

On Lot 408 the bui ldin g projects over the re-
stricted line on the southwest 3.6 ft.; on the 10 
front .B ft. 

On Lot 406 the building pro j ects over the re-
str icted line on the southwest .15 ft . ; on the north-
east side .15 ft. on front .2 ft. 

On Lot 404 the bui lding projects over the re-
str icted lin e on the southwest side .48 ft . ; on the 
front 1.3 ft . 

On Lot 402 the building projects over the re -
str icted lin e on the southwest side 1.2 ft. 

On Lot 400 the building pro j ects over the re- 20 
str icted line on the southwest .65 ft. 

On Lot 398 the bui lding projects over the re-
str icted line on the southwest side .7 ft. 

On Lot 396 the building projects over the re -
str icted lin e on the southwest side .5 ft . 

On Lot 394 the building projects over the re-
stricted line on the southwest side .4 ft . ; on the 
front .44 ft. 

On Lot 39:? the building projects over the re-
stricted lin e on the southwest side .5 ft.; on the 30 
front .37 ft. 

On Lot 390 the building projects over the re-
str icted lin e on the southwest side .52 ft.; on the 
northeast side 1.8 ft . ; on the front 1.83 ft 

On Lot 388 the building projects over the re-
str icted line on the southwest side 3 ft; on the 
front .56 ft. 

On Lot 386 the building projects over the re-
str icted lin e on the southwest side .17 ft.; on the 
front .66 ft. 40 
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Deponent further says that he made the survey 
and measurements for Harry Headley in the 
Chancery suit of Ocean City Association vs. 
Head ley, and in making that survey deponent 
made measurements of all the buildings erected 
on Ashury Avenue between Sixth and Ninth 
Streets; that because of the inclement weather 

fO and insufficient time deponent was unable to make 
measurements of the buildings between Sixth 
Street and Seventh Street, and is unable to state 
at tliis time how many of those buildings are lo-
cated in violation of said restrictions. 

RALPH L. GOFF. 
Sworn and subscribed before me this 

:30th day of March, 19] :2. 
Louis JG. Stern, 

An Attorney at Law 
20 of N. J. 

Answering Affid~vit of Joseph I. Scull 

State of New Jersey, (SP.: 
Atlantic County. \ 

Joseph I . Scull, of fu 11 age, being duly 
sworn accordjng to law, on his oath says that he is 

· 30 the builder of the building being erected on Lot 
No. 436 and 438 Asbury Avenue, Ocean City, New 
Jersey; that the foundation wall along the South-
easterly line of said lot and immediately adjoin-
ing the lot of complainant was put in and com-
pleted on the thirteenth day of March, nineteen 
hundred and twelve, and the entire foundation 
was completed on or ahout the sixteenth day of 
March, nineteen hundred and twelve; that prior 
to the putting in of said foundation wall deponent 
bad entered into tentative contracts with various 

40 material men for materials for said building; 
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that the bui ldin g in course of construction by de-
ponent is a brick and tile, semi-fireproof build --
ing, to contain three stores on the ground floor 
and six living apartments above; that said 
building, when completed, will cost upwards of 
Eighteen Thousand Dollars; that after completing 
the foundation for said building, deponent re-
frained from further expense in the construction 10 
of said building and refrained from ordering 
materials, excepting a small order of brick, until 
March twenty-fifth, when deponent commenced 
laying the brick wall on said foundation, and at 
the time the restraining order was served upon 
deponent in this cause, he had erected a brick 
wall on the Southeast line, to a height of about 
six feet, and bad given orders for the shipment 
of a large quantity of other building materials, for 
which deponent is now liable to an amount of ap- 20 
proximately Eight Thousand Doi.Lars. 

Deponent forther says that the cost of building 
said wall along the Southeasterly line and adjoin-
ing complainant's property has cost approxi-
mately Five Hundred Dollars. 

Deponent further says that Ocean City Asso-
ciation and the grantees of Ocean Oity Associa-
tion have, by their acts, abandoned _ the side line 
and front restrictions on Asbury Avenue prop-
erty, between Sixth and Ninth Streets, and have 30 
acquiesced in the violation of those restrictive 
lines for the past fifteen years, to · deponent 's 
knowledge. 

Deponent further says that Mr. Cotton, the com-
plainant in this suit, is a violator of those re-
strictions on both sides and the front of hjs lot. 

JOSEPH I. S'CULL. 
Sworn and subscribed before me this 

30th day of March, 1912. 
Anna Castner Tucker, 

Notary Public of N . J. 40 
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State of New JerseY, ( 
Cape May County. • I se: 

Elmer B. English, of full age, being duly, 
sworn, according to law on his oath deposes and 
says, that he is a contractor and builder in Ocean 

10. City, New Jersey; that he built the building on 
Lot No. 440 for Alonzo Cotton; that after Joseph 
I. Scull had put in the foundation wall along the 
Southeasterly lin e of Lot No. 438, adjoining Mr . 
Cotton's property, Mr. Scul l asked deponent to 
ask Alonzo Cotton to permit deponent to build 
up directly against the N ortbeasterly side wall 
of Mr. Cotton's building,· which stood four inches 
away from the dividing line, for fear the four-
inch space between said buildings would cause 

20 dampness to said buildings. 
Deponent further says that he thereupon called 

upon Mr . Cotton at his home, on or about the 
sixteenth day of March, nineteen hundred and 
twelve, and ask Mr . Cotton to consent to such a 
construction, the said .T oseph I. Scull having 
agreed to pay Mr. Cotton for the four inches of 
his ground that would be taken for the building 
of such wall. 

Deponent further says that he stated to Mr. 
80 Cotton what he believed would be the advantage 

of so building such a wall, as it would then be-
come a party wall and could be protected at the 
roof by extend ing the tin work over the entire 
wall. 

Deponent further says that Mr . Cotton said to 
deponent that he considered it would be to the ad•· 
vantage of both of them to have the wall thus 
built, and. deponent understooct, from 1fr. Cot-

4o ton's conversati on, that be would consent to this 



67 

Joseph I. Scull 

building the wall, and immediately thereafter de-
ponent informed the said Joseph I. 1Scull of his 
conversation with Mr. Cotton; that Mr. Cotton 
came from his home with deponent, and depo -
nent thought be was going to Mr. Scull's office, 
but instead he went into the office of Andrew Bos-
we ll, Esq ., and aft er that time Mr. Cotton made 
no further reference to the subject of building the 10 
wall ad j oining Mr . Cotton's property. 

ELMER B. ENGLISH. 
Sworn and subscribed before me this 

30th day of March, 1912. 
Rolla Garretson, 

Notary Public . 

Answering Affidavit of Joseph I. Scull 20 

State of New Jersey, l 
Atlantic County. \ ss: 

Joseph I. Scull, of full age, being duly swor .n 
according to law, on his oath says that he is 
bui lder of the building being erected on Lot No. 
436 and 438 Rsbury Avenue, Ocean City, New 
Jersey; that the foundation wall along the South-
easterly line of said lot and immediately adjoin -
ing the lot of complainant was put in and com- 30 
pleted on the thirteenth day of March, nineteen 
hundred and twelv e, and the entire foundation 
was completed on or about the sixteenth day of 
March, nineteen hundred and twelve; that prior 
to the putting in of said foundation wall deponent 
had entered into tentative contracts with various 
materia l men for materia ls for said building; 
that the building in course of construction by de-
1:ionent is a brick and tile, semi -fire-proof build- 40 
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ing, to contain three stores on the ground floor 
and six living apartments above; that said 
building, when completed, will cost upwards of 
_ :ighteen Thousand Dollars; that after compl e. 
the foundation for said building, deponent re-
frained from further expense in the construct ion 
of sa id building and r efrained from ordering 

10 materials 1 exrepting a small order of brick, until 
:March twenty-fifth, when deponent commenced 
laying the brick wall on said foundation, and at 
the time the restraining order was served upon 
deponent in this cause, he had erected a bri0k 
wall on the Southeast line, to a height of about 
six feet, and had given orders for the shipm ent 
of a large quantity of other building materials, for 
which deponent is now liable to an amount of ap-
proximately Eight Thousand Dollars. 

20 Depop.ent farther says that the cos,t of buildiY.lg 
said wall along the Southeasterly line and adjoin-
ing compla inant's property has cost approxi- . 
rnately Five Hundred Do1lars. 

Deponent further says that Ocean City Asso-
ciat ion and the grantees of Ocean Clity Associa-
tion have, by their acts, abandoned the side line 
and front restrict ion s on Asbury Aven ue prop-
erty, between Sixth and Ninth Streets, and have 
acquiesced in the violation of those restrictive 

30 lines for the past fifteen years, to deponent 's 
knowledge . 

Deponent further says that Mr. Cotton, the com-
plainant in this suit, is a violator of those re-
strictions on both sides and the front of his lot. 

JOSEPH I . SCULL. 
Sworn and subscr ibed before me this 

30th day of March, 1912. 
Anna Castner Tucker, 

40 Notary Pub lic of N .• T. 
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lish 

State of New Jersey, 
C .]\[ ..., ( ss: ape 111 ay County. j 

Elmer B. English, of full age, being duly, 
sworn, according to law on his oath deposes and 
says, that he is a contractor and builder in Ocean 
City, New Jersey; that he built the building on 10 
Lot No. 440 for Alonzo Cotton; that after Joseph 
I . Scull had put in the foundation wall along the 
Southeasterly line of Lot No. 438, adjoining Mr. 
Ootton's property, Mr. Scull asked deponent to 
ask Alonzo Cotton to permit deponent to build 
up directly against the Northeasterly side wall 
of Mr . Cotton's building, which stoud four inches 
away from the dividing line, for fear the four-
ineh space between said buildings would cause 
dampness to said buildings. 20 

Deponent further says that he thereupon called 
upon Mr . Cotton at his home, on or about the 
sixteenth day of March, nineteen l1ttndred and 
twelve, and asked Mr . Cotton to consent to such a 
construction, the said Joseph I . Scull having 
agreed to pay Mr. Cotton for the four inches of 

, his ground that would be taken for the building 
of such wall. 

Deponent further says that he stated to Mr . 
Cotton what he believed would be the advantage 30 
of so building such a wall, as it would then be-
come a party wall and could be protected at the 
roof by extending the tin work over the entire 
wall. 

Deponent further says that Mr. Cotton said to 
deponent that he considered it would be to the ad-
vantage of both of them to have the wall thus 
built, and deponent understood, from Mr. Cot-
ton's conversation, that be would consent to this 
building the wall, and immediately thereafter de- 40 
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pon_ent informed the said Joseph I. 'Scull of his 
conversation with Mr . Cotton; that Mr. Cotton 
came from his home with deponent, and depo-
nent thought be was going to Mr. Scull's office, 
but instead he went into the office of Andrew Bos-
well, Es(]., and after that time Mr. Cotton made 
no further reference to the subject of building the 

10 wall adjoin ing Mr . Cotton's property . 

20 

ELMER B. ENGLISH. 
Sworn and subscribed before me this 

30th day of March, 1912. 
Rolla Garretson, 

Notary Public . 

Answering Affidavit of Lewis M. 
Cresse 

State of New ,Terse,v, l _.. 
County of Cape May . \ s., · 

Lewis M. Cresse, of full age, being duly sworn, 
according to law on his oath deposes and 
says, that he iR one of the defendants in the above 
cause . 

Deponent further says that he did not know of 
the agreement between Moore and Cotton, re-
ferred to in the bill in this cause, unt il at or 

30 about the time of tbe conveyance to him by Scull 
of the undivided one-half interest in the property 
in question, to wit, May fifteentb, A. D., ninetP.en 
hundred and twelve; that at tbat time Scull pro-
duced and showed to this deponent a letter from 
tbe Fidelity Trust Company of Newark, New Jer-
sey, and one from Bourgeois & Coulomb 
attorneys of Atlantic City, New J er-
sey, in both of which letters it was stated that 
the agreement between Moore and Cotton was a 
personal agreement, and did not bind the land, 

40 a one-half interest in which deponent was then 
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purchas ing; that deponent saw and read said 
agreement, and was himself of the opinion that 
it was made as a personal matter between Moore 
and Cotton, fisst, because it did not say in it that 
it was to be binding on the heirs and assigns, and 
second ly, because it was a contract merely that 
Moore and Co_tton should not build on the re -
str icted portions of said lot . 10 

Deponent further says that the price of Five 
Thousand Dollars paid by Joseph I. Scull as con-
sideration for the conveyance of the lots in ques -
tion is a fair and adequate market price for said 
lots, providing said lots •can be built upon for 
their tota l w_idth, but is an excessive price there-
for if the three feet provided for in the agree -
ment between Cotton and Moore can not be built 
upon and occupied . 

LEWIS M. CRES'SE . 20 
Sworn and subscribed before me this 

6th day of April, 1912. 
John Semp le, 

M. C. C. 

Memorandum 

(Filecl ) 

IN CHANCERY OF NRr\iV JERSEY 30 

Between: 
ALONZO COTTON., 

Complainant, 
and 

LEwrs M. CRESSE, et al., 
Defendants . 

34-629 
On Bill, &c. 
(Not for print . 

On .application for preliminary injunction. 40 
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Messrs. Bleakly & Stockwell, for complainants. 
Messrs . Bourgeois & Coulomb, for defendants . 

VVALKER, C. 
In F'ebruary, 1901, the complainant entered into 

a written agreement with Gainer P. Moore as 
follows: 

10 '"J.1his agreement made this fourteenth day of 
February, A. D. 1901, between Alonzo Cotton of 
Ocean City, County of Cape M.ay state of New 
Jersey, of the first part, and Gainer P. Moore, 
of the same City, County and State, of the sec-
ond part, is as follows, to wit : That we, the 
parties of the first part and second part, owning 
properties adjoining each other on the east side 
of Asbury Avenue below 8th Street, being lots 
Nos . 4:38 and 440 enter into a mutual agreement 

20 that the said party of the first part may build 
up to tbe party line fifty feet of the distance 
from the property line on Asbury Avenue, and 
that the said party of the second part may build 
up to the party line fifty feet from the property 
line of the street back, that is to say, that each 
party can use the line one half the distance from 
street to street which is one hundred feet, pro-
vided, he let no part of the building hang over 
the line; and it is further agreed that if either 

30 party desires to erect a building extending more 
than fifty feet from the property line on either 
street, he shall not build it nearer the party line 
than three feet. 

For the true and faithful performance of all 
which, we set our hands and seals the day and 
?ear aforementioned.'' 

T1he defendants subsequently acquired title to 
lot No. 4-38 with actual notice of the agreement. 

40 The complainant long ago built upon his lot and 
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conformed to the lines specified in the covenant. 
The defendants have commenced to build on their 
lot in disregard of the agreement and propose to 
build on the division line where the complainant's 
building runs to that lin e, and thus shut off the 
light and air which the complainant enjoy s 
through appertures in his building. 

On behalf of the defendants it is insisted that 10 
the covenant in question does ·not run with the 
land nor create an easement but is purely per-
sonal, and, therefore, is not enforcible. Reliance 
is largely based upon the case of People v . Rail-
·roa,cl, 57 Ill., 436 . That was a case in which the 
clefendant agreed with the owner of an elevator 
to run a track into it for the delivery of grain. 
The track subsequently was disused and a por-
tion of it removed. · Later, lessees of the premi-
ses sought by mandamus to compel the restora- 20 
tion and use of the track . Relief was denied on 
the ground that the agreement was entirely per-
sona l between the original parties to it. Costi -
gan v . Pennsylvania R.R. Co., 58 N. J . L. (25 Vr.) 
23:3, is also relied on by the clef endants' counsel. 
In that case the Supreme Court refused to give 
effect to a covenant which was not a grant of an 
easeme nt nor of a right in the nature of an ease-
ment and was one that did not run with the land. 

rehese two cases of People v. Railroad and 30 
Costig ,an v. P . R. R. Co. are -cases at law, and, 
admittedly courts of law will not enforce coven -
ants of the kind there under review. 

However, a different rule prevails in equity, 
and it will be enforced in appropriate cases . 
B ,rewer v . Marshall, 19 N . J. Eq., ( 4 C. E. Gr.) 
5:37. In this case Chief Justice Beasley, speaking 
for the court of errors and appeals, said at 11. 
544 : 40 
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"Nor is this doctrine without illustra-
tion in our own courts. It was enforced 
in the case of Van Doren 'V. Robinson, l C. 
K Green 256. rrhis was a suit founded Oll 

a covenant in a conveyance, whereby the 
grantee agreed to reconvey to the gr.antor 
whenever he, the grantee should quit the 

10 actual possession of the premises. The gran-
tee conveyed to a stranger, who took the 
title with constructive notice of the cov-
enant. Chancellor Green maintained that 
this was a mere personal covenant; that it 
neither ran with the lands nor bound the 
alienee in equity, but that it would be en-
forced against such alienee in equity when 
he was chargeable with notice of the origi-
nal contract. And in Holsnian v . Boiling 

20 Spring Bleach Co., l McCarter, 347, the 
same accurate jurist maintained the right 
of equity to exert its authority in proper 
cases to prevent injustice, without any de-
pendency on the merely legal rights of the 
parties. And I think it is also manifest 
from the case of Rogers v . Danforth, l 
Stoct, 294, that Chancellor Williamson was 

·of the same mind on this subject, for he re-
marked with reference to a covenant touch-

80 ing lands that he does not think that it fol-
lows that because a suit at law can not be 
maintained, a Court of Chancery may not 
protect the rights of the parties under it. 

From this review of the authorities, I 
am entirely satisfied that a court of equity 
wiJl sometimes impose the burden of a 
covenant relating to lands on the alienee of 
such lands, on a principle altogether aside 
from the existence of an easement or the 

40 capacity of such covenant to adhere to the 
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title. So far I think the law is not in 
doubt, and the only question in this case 
which I have regarded as possessed of any 
material difficulty, is whether the covenant 
now in controversy is embraced within the 
proper limits of this branch of equitable 
jurisdiction.'' 

The covenant under consideration in the case IO' 
at bar was intended by the parties to it, as I read 
it, to be effectual and binding by way of building 
restriction upon their adjoining premises, and, 
upon their successors in title. For years. it was 
s'o acted upon. True, it could not bind the aJien-
ees of either party without notice of its existence, 
but as actual notice is present in this case, I think 
the agreement enforcible under the doctrine of 
Brewer v. Nforshall. su,prci. 

Quite apposite is the case of Whatman v. Gib- 20 
son, 9 Sim . 196, observed upon by Chief Justice 
Beas ley in Brewer v. Marshall at p. 543. There 
as here the restrictions did not exist in a deed 
which formed a link in the chain of title, but re -
sided in a deed made between one time owners 
of different lots, and the restrictive covenant was 
enforced against a purchaser with notice who had 
not executed the covenant but derived title under 
a purchaser who had; and, as said by Ohief Jus-
tice Beasley at the same page (543): 30 

'' These decisions proceed upon the prin-
ciple of preventing a party having knowl-
edge of the just rights of another, from de-
feating such rights, and not upon the idea 
that the engagements enforced create 
easements or are of a nature to nm with 
the land.'' 

This view leads to the making absolute of the 
order to show cause, and a preliminary injunction 
will be issued. Let the costs abide the event. 40 
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(Filed 

The 'State of New Jersey, ss: 
(Seal) 

) 

The State of New Jersey to Lewis M. Gresse, 
Joseph I. Scu11, and Andrew Scull, their servants, 
agents, workmen and employees, and each and 

10 every of them: GREETING: 
"\Vhereas, it has been represented to us, in our 

Court of Chancery, on the part of Alonzo Ootton, 
complainant, that he has lately exhibited his bill 
of complaint against you, the said Lewis M. 
Cresse, .Joseph I. Scull and Andrew Scull, de-
fendants, to be relieved touching the matters and 
things therein contained, and that your actings 
and doings in the premises are contrary to equity 
and good conscience: vVe, therefore, in consid-

20 eration thereof, and of the particular matters in 
the said bill set forth, do strictly enjoin and com-
mand you, the said Lewis M. Cresse, Joseph I. 
Scull and Andrew Scull, your servants, agents, 
workmen, and employees, and each and every of 
you, under the penalty that may fall thereon, that 
you and each and every of you, do abso lutely 
desist and refrain from 

Building, erecting or placing any waH, or build-
ing, or structure of any kind whatsoever on that 

3o certain parcel or lot of ground situate in the City 
of Oc.ean City, in the County of Cape May, in 
the State of New Jersey, known as lot numbered 
438, Section }\._, ( on the plan of lots of the Ocean 
City Association, recorded in the office of the 
Clerk of the County of Gape May, on the ninth 
day of June, eighteen hundred and eighty), at 
any •place or places on the said lot numbered 438 
within three feet of the common boundary line 
between the said lot numbered 438 and that cer-

40 tain contiguous and adjoining 
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until the final hearing of this cause and the further 
order of this court; 

It is, therefore, on this 22nd clay of Apr il, A . 
D. Nineteen hundr ed and twelve, by Edwin Rob-

10 

ert 'Walker, Chancellor of the State of New Jer-
sey, ordered, adjudged and decreed that the or-
der to show cause why an injun ction should not 
issue in ac cordance with the prayer of the com-
plainant's bill be made abso lut e; and that a pre- 20 
liminar y injunction issue out of and under the 
sea l of this court, directed unto the said defend-
ant s, Lewis M. Cresse, Joseph I. Scull, and An-
drew Scul l, restraining them and each of them, 
as well as their and each of their serva nt s, agents, 
workmen and employees, from building, erect ing 
or placing any wall or building or st ructure of 
any kind whatsoever on that certain parcel or lot 
of gro und, known as lot No. 438, Section A, on the 
re corded plan of lots of the Ocean City Ass ocia- 30 
tion, at an,v place or places on th e said lot within 
three feet of the common boundary line between 
the sa id lot numb ere d 438 and the adjoining lot 
numbered 440, Section A, on the recorded plan of 
lot s of the Ocean City Assoc iation, for the distance 
of fift,v feet along the said common boundary line 
measured from the southeasterly line of Asbury 
A venue, in the City of Ocean City, in the Count y 
of Cape Ma,v, in the State of New Jersey; which 
said lot numbered 438 was and is bounded and 40 
des cribed as follows: 

Beginning at a point in the southea ster ly lin e 
of Asbury Avenue, in the City of Ocean City, 
in the County of Cape May, in the State of New 
Jersey, at a distance of three hundred and ten 
feet southwestwardly from the southwesterly line 
of Eighth Street; containing in front or breadth 
and said Asbury Ave nu e thirty feet, and of that 
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teen hundred and one, and is as follows: 
''This agreement made this fourteenth day of 

February, A. D. 1901, between Alonzo Cotton of 
Ocean City, County of Cape May, State of New 
Jersey, of the first part, and Gainer P. Moore, 
of the said City, County and State of the second 
part, is as follows, to wit: that we, the parties of 
the first part and second part owning properties 1 o 
adjoining each other on the east side of Asbury 
Avenue below 8th Street, being lots Nos. 438 
and 440 enter into a mutual agreement that the 
said party of the first part may build up to the 
party line :fifty feet of the distance from the prop-
erty line on Asbury Avenue, and that the s.aid 
party of the second part may build up to the 
party line fifty feet from the property line of the 
street back, that is to say, that each party can 
use the line one-half the distance from street to 20 
street which is one hundred feet, provided, he let 
no part of the building hang over the line ; and it 
is furtheT agreed that if either party desires to 
erect a building extending more than :fifty feet 
from the property line on either street, he shall 
not build it nearer the party lin e than three feet. 

For the true and faithful performance of all 
which, we set our hands and seals the day and 
year afore mentioned. 

(Signed) ALONZO COTTON 
" GAINER P. MOORJG 

Harriet E. Moore.'' 

(Seal) 
('Seal) 

Until you, the said Lewis M. Cresse, Joseph I. 
Scull, and Andrew Scull, shall have fully answered 
the bill of complaint, and our said court shall 
make otl1er order to the contrary. 

30 
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.WITNESS, Edwin Robert Walker, our Chan-
cellor, at Trenton, th e"twenty-second day of Apr il, 
A. D. nineteen hundred and twelve. 

Bleakly & Stockwell, 
Solicitors. 

SAMUEL K. ROBBINS, 
Clerk. 

1-0 A true copy, Sam. K. Robbins. 

20 

30 

Clerk 

Interlocutory Decree 

( Pil ell ) 

IN CHANCERY OF NEvV JERSEY 

Between: 
ALONZO COTTON, 

Comp lainant, 
and 

LEWIS M. CRESSE, JOSEPH I. 
ScuLL and ANDREW ScuLL, 

Defendants. 

On Bi ll for 
Injunction. 

On Application 
for Prelimin-
ary Injunc-
tion . 

On Application for Preliminary Injunction. 
This cause coming on to be heard on the second 

day of Apr il, A. D. nineteen hundred and twelve, 
before the Chancellor, at the State House, in the 
Oit y of Trenton, in the State of New Jersey, on 
the return of an order to sl10w cause why an 
injunction should not issue according to the 
prayer of the bill filed by the complain ant in the 
above named cause; and the said cause at that 

40 time having been adjourned with the consent of 
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the court and the parties to the said cause, to 
the sixth day of April, A. D. nineteen hundred and 
twelve, at which time the said cause having come 
on to be heard before the Chancellor, at the 
Chancery Chambers, in the Court House, in the 
City of Camden, in the State of New Jersey, in 
the presence of H. F. Stockwell, for Bleakly & 
Stockwell, of counsel with the complainant, and in 10 
the presence of George A. Bourgeois, for Bour-
geois & Coulomb, of counsel with the defendants; 
and the pleadings and proofs having been read, 
and the arguments of the respective counsel have 
been heard and considered; and the court having 
duly considered the said pleadings, proofs and 
arguments; and it appearing to the court that 
the order to show cause should be made absolute, 
and that a pre liminary injunction should be 
issued, giving to the above named complainant 20 
the relief prayed for by him, tmtil the final hear-
ing of this cause and the further order of this 
court : 

It is, therefore, on this 22nd day of April, A. 
D. nineteen hundred and twelve, by Edwin Robert 
Walker, Chancellor of the State of New Jersey, 
ordered, adjudged and decreed that the order to 
show cause why an injtmction should not issue in 
accordance -with the prayer of the complainant's 
bill be made absolute; and that a preliminary in- 30 
junction issue out of and tmder the seal of this 
court, <lirected unto the said defendants, Lewis M. 
Cresse, .Joseph I. 'Scull, and Andrew Scull, re-
straining them and each of them, as well as their 
and each of their servants, agents, workmen and 
employees, from building, erecting or placing any 
wall or building or structure of any kind what-
soever on that certain parcel or lot of ground, 
known as lot No. 438, Section A, on the recorded 40 
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. plan of lots of the Ocean City Association, at any 
place or places on the said lot within three feet 
of the comm on boundary lin e between the said 
lot numbered 438 and the adjoining 1qt numbered 
440, Section A, on the recorded plan of lots of the 
Ocean City Assoc iation, for the distance of fifty 
feet along the said common boundary line meas-

10 ur ed from the southeasterly line of Asbury 
l~venue, in the City of Ocean C'ity, in the County 
of Cape May, in the State of New Jersey; which 
said lot numbered 438 was and is bounded and de-
scr ibed as follows: 

Beg inning at a point in the southeasterly line 
of Asbury A venue, in the City of Ocean City, in 
the County of Cape May, in the State of New Jer-
sey, at a distance of three hundred and ten feet 
southwestwardly from the southwesterly lin e of 

20 Eighth Street; containing in front or breadth 
on said Asbury Avenue thirty feet, and of that 
width extending in length or depth southeasterly 
between lines parallel with said Eighth Street one 
hundred feet to a fifteen feet wide street; which 
said lot or parcel of ground is adjoining and eon-
tiguous to that certain lot of land now owned by 
Alonzo Cotton and known as lot numbered 440, 
Section A, on the plan of lots of the Ocean City 
Association, recorded by the said Assoc iation in 

30 the offire of the Clerk of the County of Oape May, 
at Cape May Oourt House, in the State of New 
Jersey, on the ninth day of June, A. D. eighteen 
hundred and eighty; and from violating, in any 
way, all or any of the covenants, provisions, and 
restr ictions set forth and conta ined in a certain 
written contract or agreement under seal, made 
by ,and between Alonzo C~tton of the City of 
Ocean City, in the County of Cape May, in the 

40 State of New Jersey, owner of the said lot num-
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bered 440, the complainant in this suit, and 
Gainer P. Moore of the sa id City of Ocean Gity, 
formerly owner of the said lot numbered 438, 
which said wr itt en contract or agreement is dated 
the fourteenth day of February, A. D. nineteen 
hundred and one, and is as follows: 

This agreement made this fourteenth day of 
February, A. D. 1901, between Alonzo Cotton of 10 
Ocean City, County of Oape May, State of New 
Jersey, of the first part, and Gainer P. Moore, of 
the same City, County and State of the second 
part, is as follows, to wit: That we, the parties of 
the first part and second part owning properties 
adjoining each other on the east side of Asbury 
A ven:ue below 8th 'Street, being lot s Nos. 438 
and 440 enter into a mutual agreement that the 
said party of the first part may build up to the 
party line fifty feet of the distance from the prop- 20 
erty line on Asbury Avenue, and that the said 
party of the seeoncl part may build up to the 
party line fifty feet from the property 
line of the street back, that is to say that, 
each party can use the line one-half the distance 
from the street to street which is one hundred 
feet, provided he let no part of the building hang 
over the line; and it is further agreed that _if 
either party desires to ·erect a building extending 
more than fifty feet from the property line on 30 
either street, he shall not build it nearer the party 
lin e than three feet. 

For the true and faithful performance of all 
which, we set our hands and seals the day and 
year afore m0J1tioned. 

(Signed) ALONZO COTTON (Seal) 
" GAINER P. MOORE (Seal) 

Harriet E. Moore. 40 
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Unti l the said defendants shall have fully an-
swered the bill •of complaint of the above named 
complainant, and until this court shall make other 
order to the contrary. 

E. R. WALKER, 
Chancellor of the State of New Jersey. 

Notice of Appeal 

(Filecl ) 

IN CHANCERY OF NEViT JERSEY 

Between : 

20 ALoNzo CoTTON, 
Complainant, 

and On bill for 
LEWIS M. CRESSE, J osEPH I. Injunct ion. 

Scuu, and ANDREW ScuLI,, 
Defendants. 

The defendants, Lewis M. Oresse, Joseph I. 
Scull and Andrew Scull, liereby appeal from the 

80 whole and every part of the interlocutory decree 
of the Chance llor made in this Court in the above 
stated cause on the day of April, 
nineteen hundred and twelve, which adjudges that 
the complainant is entitled to the injunctive re-
lief sought, to the Court of Errors and Appeals 
in the last resort in all causes. 

Dated, May 2, 1912. 
BOURGEOIS & COULOMB, 

40 Solicitors for and of counsel with Defendants . 
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I conceive there is good cause for appeal in the 
above ~tated cause. 

H. L. COULOMB, 
Of Counsel with Defendants. 

Petition of Appeal Io 

(Fifod ) 

NEvV JERSEY COURT OF ERRORS AND AP-
PJ~ALS 

Between: 
ALONZO COTTON, 

Complainant and 
Respondent, 

and 
LEWIS M. CRESSE, JOSEPH I. 

ScuLL and ANDREW ScuLL, 
Defendants and 
Appellants . 

On Appeal. 

To the Honorable The Court of Errors and Ap-

20 

peals in the lrtst resort in all causes. 
30 ':Dhe petition of Lewis M. Cresse, Joseph I. 

'Scull and Andrew Scull, the appellants in the 
above stated cause respectfully shows: 

That your petitioners find themselves aggrieved 
by an interlocutory decree made in the Court 
of Chancery by his Honor. Edwin R. Walker. 
Chancellor of the State of New Jersey, bearing 
date the 22nd day of April, ninet een hundred and 
twelve, wherein Alonzo Cotton was complainant 40 
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and Lewis M. Cresse, Joseph I. Scull and Andrew 
Scull, were defendants, in this respect, to ~t: 

That the said interlocutor y decree adjudges 
that the said defendants and each of them, as well 
as their and each of their servants, agents, work-
men and employees; be restrained from building, 
erecti ng or placing any wall or building or struc-

1 O ture of any kind whatsoever on that certa .in par-
cel or lot of ground, known as lot No. 438, Section 
A, on the recorded plan of lots of the Ocean City 
Associat ion, at any place or places on the said 
lot within three feet of the common boundary 
line between the said lot numbered 438 and the 
adjoining lot numbered 440, Section A, on th e re-
corded plan of lots of the Ocean Cit y Assoc iation, 
for the distance of fifty feet along the said com-
mon boundary line measured from the southeast-

20 er ly line of Asbury Avenue, in the C:ity of Ocean 
City, in the County of Cape May, in th e State of 
New Jersey ; which said lot numbered 438 was 
and is bounded and described as follows: 

B1~GINNIN G at a point in the southeasterly 
lin e of Asbury Aven ue, in the City of Ocean Gi.ty, 
in the County of Cape May, in the State of New 
Jersey, at a distance of three hundred and ten 
feet southwestwardly from the southwesterly line 
of Ejgbth Street; conta ining in front or breadth 

30 on safrl Asbury Avenue thirty feet, and of that 
width extending in len gth or depth southeasterly 
between line s parallel with said Eighth Street one 
hundred feet to a fifteen feet wide street; which 
said lot or parcel of ground is adjoining and con-
tiguous to that certain lot of land now owned by 
Alonzo Cotton and known as lot numbered 440, 
Section A, on the plan of lots of the Ocean City 

40 Assoc iation, recorded by the said Associat ion in 



85 

Petition of Appeal 

the Office of the Clerk of the County of Cape 
May, at Cape May Court House, in the State of 
New Jersey on the ninth day of June, A. D. 
eighteen hundred and eighty; and from violat-
ing in any way, all or any of the covenants, pro-
visions and restrictions set forth and contained 
in a certain written contract or agreement under 
seal, made by and between Alonzo Cotton, of the 1 O 
City of Ocean City, in the County of Cape May, 
in the State of New Jersey, owner of the said 
lot numbered 440, the complainant in this suit, 
and Gainer P. Moore, of the said City of Ocean 
C[ty, formerly owner of the said lot numbered 
438, which said written contract or agreement is 
dated the fourteenth day of :B'ehruary, A. D. 
nineteen hundred and one, and is as follows: 

This agreement made this fourteenth day of 
February, A. D. 1901, between Alonzo Cotton of 20 
Ocean City, County of Cape May, State of New 
.Jersey, of the :first part, and Gainer P. Moore, 
of the same City, County and State of the second 
part, is as follows, to wit: That we the parties 
of the first part and second part owning prop-

·-erties adjoining each other on the east side of 
ksburr Avenue below 8th Street, being lots 
Nos. 438 and 440 enter into a mutual agreement 
that the said party of the first part may build up 
to the party line fifty feet of the distance from the 30 
property line on Asbury Avenue, and that the 
said party of the second part may build up to the 
party line :fifty feet from the property line of the 
street back, that is to say, that each party can 
use the line one-half the distance from street 
to street which is one hundred feet, provided, he 
let no part of the building hang over the line ; 
and it is further agreed that if either party de- 40 
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sires to erect a building extending more than fifty 
feet from the property ]ine on either street, he 
shall not build it nearer the party line than three 
feet. 

For the true and faithful performance of all 
which we set our hands and seals the day and 
year afore mentioned. 

10 (Signed) ALONZO COTTON 
" GAINER P. MOORE 

Harriet E. Moore. 

(Seal) 
(Seal) 

Until the said defendants shall have fully an-
swered the bill of complaint of the above named 
complainant, and until this Court shall make other 
order to the contrary; upo'n the ground that the 
same is erroneous and contrary to law and equity; 

Your petitioners therefore pray that the said 
20 interlocutory decree of the said Chancellor may 

be, in the particuLrurs aforesaid reversed, set 
aside and for nothing holden, and that your peti-
tioners may have such relief in the premises as 
to this honorable Court shall seem meet. 

BOURGEOIS & COULOMB, 
Sol. of Apipellanis. 



STATE OF NEW J ER.SEY 

OouNTY OF OA::1rnEN 

Edwin G. 0 . Bleakl y being dnly sworn on hi s oath 
says that on T11esday, lVIarch 19th , 1912, he was con-
snl ted by '.AJ onzo Cotton, the compla inant, who stated 
he was afraid Jo seph I. ,Scnll and Lewis J\L Cresse 
were about to break the agreement mad e by him with 
Gainor P. ,l\tfoore, their predec essor in -titl e, and depon -
ent at once called sa id Joseph I. Scull on the telephone 
,and said Scnll then said that they int ended to procee(l 
and erect a wall along Cotto n' s lin e regardl ess of sa id 
Moore agreement with Cotton-deponent then and 20 
there notified sa id Scnll not to pr oceed or that depou-
ent on behalf of Cotto n would proc eed to ·inj,unct him. 
Said 1Scnll also informed depon ent. th at they had in-
vestigated and foll y considered the sa id Moore~Ootton 
agre ement and that they were gomg ahead in spit e 
thereof. 

EDWIN G. 0. BLEAKLY. 

Sworn to and snbscribecl befor e me thi s 6th clay of 
itpril, 1912 . 

STATE OF ::N°EW JERSEY 
CoL'NTY O P ·CAirnEN 

vV,n,TER OAn.soN, 
At torney at Law of N . J . 

Alonzo ·Cotto n of the C ity of Ocean City, Conn ty of 
Cape ,:nfay, np on his oath says, that when the fonnda -
tion wall was placed on the division line between lot:; 
438 and 440 in Sect ion A. that he, deponent, was ont 
of the C ity of Ocean City, and that he did not kn ow 
that the fonn dation was laid 1111ti l aft er he retnm ecl to 
Ocean City . 

Deponent fort .her says tha t in the fa ll -of 1911 de-
ponent learn ed of the in tent ion -of Jo seph I. Scnll and 
Lewi s M. C resse to erect a bnildin g on lot No . 4-38, and 
he, deponent, went to sa id Jo seph I. Sc nll and request -
ed to see the plans for the bnilding to be placed on said 
lot 438; that J oseph I. 1Scnll sa id to deponent , that the 
plan s were not ready; that depon en t then inform ed the 
said Jos eph I. Sc nll that if he placed any bni lcling on 
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said lot 438, in violation of the agreement he, deponent 
made with Gainor P . ·Moore, that he, .Scull, would do 
so at his peril; that not obtaining any sat isfact ion from 
the said Jo seph I . ·Scull as to hi s intention as to erect -
ing a building on said lot, he, depomnt, went to Lewis 
M. Cresse, and made inquir y as to the int ention of said 
Lewis M. Cresse erect ing a bnilcling on said lot 438 
where npon t):ie sa id Lewis :J\II. Cresse in formed depon-
ent that the whole matter was in the hand s of said J os-
eph I. Scull; that: deponent informed sa id Cresse that 
if he placed any 1bnilding on sa id lot 438 in violation 
of deponent's agreement with said Gainor P. :Moore 
wonld do so at hi s peril. 

ALONZO COTTO N. 

Sworn and snbscr ibecl before me this 6th clay of 
Apr il, 1912. 

A trn e copy . 

ANnRRW ·C. BoswELL, 
M. C. C. of N. J. 

1Saml. K. Robbins, Clerk. 



• 

New Jersey Court of Errors and Appea ls 

Between 

ALoNzo Co'1"1'0N, 

Complainant & Respondent; 

and 

LEWIS M. CRESSE, Josnr -r I. SCULL 

AND ANDREW SCOLL, 

Defendants and Appellants . 

Statement. 

) 
RESPONDENT'S 

BRIEF. 

Complain ant , A lonzo Cotton, filed his bill against de-
fendant s, Crcs se and Scull, for the purpose of enjoining 
the violati on by tho se defendants of a certain agreement 
or covenant , made between Cotton and the def endants' 
predeces sor in title. Said agreement is as follows: 

"This A gr eement, made this fourteenth clay of 
February, A . D. 1901, between Ai onzo Cotton, of 
Ocean City , County of Cape May, State of New 
J crs ey, of th e fir st part, and Gainor P. Moore, of 
the sam e city, county and Sta t e, of the second par t , 
is as follow s, to wit : That w e, the part ies of t he 
first part and se cond part, owning properties ad-
joinin g each other on the ea st side of Asbury 
Av enu e below 8tl1 Street, being lots N os . 438 and 
44,0 ent er into a mutua l agreement that the said 
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party of the first part may build up to the party 
line fifty feet of the distance from the property 
line on Asbury Avenue, and that the said party of 
the second part may build up to the party line 
fifty feet from the property line of the street back, 
that is to say, that each party can use the line one-
half the distance from street to street which is one 
hundred feet, provided, he let no part of the build-
ing hang over the line; and it is further agreed 
that if either party desires to erect a building ex-
tending more than fifty feet from the property line 
on either street, he shall not build it nearer the 
party line than three feet . 

For the true and faithful performance of all 
which, we set our hands and seals the clay and year 
aforementioned. 

(Signed) ALONZO COTTON. (SEAL) 
(Signed) GAINOR P. MOORE. (SEAL) 

Harriet E. Moore." 

The Chancellor entered an interlocutory decree providing 
for the issuance of a preliminary injunction. Defendants 
have appealed to this court from such interlocutory decree, 
and the controversy on this appeal is, therefore,, brought 
within very narrow limits . The essential facts are not 
disputed. 

U ncontradicted Facts Governing the Issue. 

r. On the elate of execution of said agreement, Cotton 
was the owner of lot No. 440, Section A, on the plan of 
Ocean City, and Gainor P. Moore, the other party to said 
agreement, was the owner of the adjoining lot, No. 438. 
Both lots front on Asbury Avenue and in the block between 
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Seventh and E ighth Streets. This block 1s the prin cipal 
bitsiness section of Ocean City. 

2 . Said agree ment was no t drawn 'by a lawyer, but by 
Gainor P. Moore, one of the pa rti es to the agreement. 

3. Moore an d Cotton were aware of the fact that the 
general Ocean City restrictions preva iling in the Ocean 
City deeds had been quite genera lly violated in that bu si-
ness section, and the building restrictions in those deeds 
were, ther efore, not cons idered to be in force in that block. 

4. Moore _approached Cotton with a view to the execution 
of such an agreement. Moore desired to erect on the rear 
half of his lot a structure which shou ld come up to the divi-
sion line between said two lots. The purpose of th e exec u-
tion of th e ag reement, as stated by Cotton in his affidavits 
and not contradicted, was to estab lish f or these two adjoin-
ing lots beneficial restrictious that should be per111,anently 
binding upon the use of their said adjoining lots. 

5. The agreement insured to Moore th e right to build up 
to the division line on the rear of the lot, and to Cotton the 
right to build up to the division line on the front half of his 
lot , and that Cotton should not approac h the division line on 
the rear of the lot within three feet, and that Moo re should 
not approach the division line within three feet on th e front 
of his lot. Relying upon these restrictions, mu,tually ·bene-
ficial to the said adjoi11i11g lots, and for the purpose of 111,a!?-
ing a per manent improvement to the said lot, Cotton, in the 
year /f/ o o/ erected up on his lot No . 440 a large bric !? store 
property, in conformity to the rig ht s and obligations pro-
vided for in said Moore agreement. That brick structure 
scripuously adhered to the conditions imposed by the Moore 
agreement, and while corning to within four inches of the 
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division line on the front half of the lot , was kept three feet 
from the building line on the rear half of that lot. On the 
other hand, ivl oore, on the execution of that agreement, 
erected a building along the divis-ion line on the rear half of 
his lot. 

·6. Cotton's bric Ii b-itilding wo1tld be mined by the con-
struction attempted by the defendants in violation of the 
Moore agreement. It is not disputed that Cotton's damage 
would be irr eparable. The affidavits of Cotton, Elmer B. 
Englis h, David P. Cresswe ll and Mark Lake all show that 
a large part of the floor space in the first and second floors 
would be made useless, rooms would be completely dark -
ened, and they would be deprived of all ventilation. This 
condition applies to ten windows in said Cotton building , 
and for a distance of forty -two feet along the division line. 
Two rooms on the first floor, two rooms on the second floor , 
as well as a stairway from the first to the- second floors, would 
be deprived of all light and ventilation. Further, one room 
on the first floor and one room on the second floor would also 
be partially darkened and deprived of venti lation. One of 
th e rooms so depr ived of light and ventilation is the bath 
room and toilet. The erection of the defendants' structure 
along the division line would also leave open a four-inch 
space or ~11 from the foundation to the roof of Cotton's 
building, and thus subj ect that wall to continued dampness 
and ther eby affe ct not only the building itself, but the com-
fort and health of the occupants of the building . 

7. Defendant Scu ll was the agent of Harriet Moore, the 
owner of the lot purchased by defendants . Scu ll, acting as 
such agent, had full knowledge of the existence and con -
tents of s.aid agreement from Harriet Moore. (Affidav it s 
by Harriet Moore, pages 15-16-17 and 18.) Cotton states 
that defendant Cresse had knowledge of thi s agreement 
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sometime before Cresse purchased, by virtue of a conver-
sation between Cotton and Cresse. (Cotton, pages 23 and 
24.) Defendant Cresse denies know ledge of the existence 
of this agreement until just before he boitght the property, 
(Cresse, page 70), but he does not deny the conversation 
referred to by Cotton. Defendant Cresse, (pages 70 and 
71) admits knowledg·e of the agreement and its terms be-
fore buying. 

It was not contended by defendants before the ChaHcel -
lor, nor is it now contended by them, that they took with-
out notice of this agreement. It also appears from the 
affidavit of Mr. Bleakly, (page ) that the defendants 
were notified about the time they started the erection of 
the building, and also afterwards, that they must not vio-
late said agreement and build within three feet of the divi-
sion line, as provided for therein. 

Argument. 

r. IT WOULD BE UNCONSCIONABLE FOR DE-
FENDANTS UNDER TI-IE)m;PUTED FACTS TO 
VIOLATE THIS CONTRACT. 

Defendants knew of this agreement and that Cotton 
had, in reliance upon it, constructed a large brick store 
which would be utterly ruined if they should violate the 
agreement. It is not pretended that Cotton and Moore 
acted otherwise than in good faith in the execution of this 
agreement and in their mutual compliance wi.th its terms. 
Moore erected a structure up to the division line on the 
rear of his lot and defendants now have the benefit and 
advantage of that act of lVIoore. Cotton _ deprived himself 
of three feet on the rear of his lot for Moore's benefit in 
reliance upon the agreement that he should have the right 
to build up to the common line on the front of his lot. 
Not only did Cresse and Scull have actual notice of the 
existence of this agreement, but both are prominent men 
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in the community , have lived there for many years, knew 
exactly how Cotton had acted under said agreement 
and what the result upon his fortunes would be from a 
violation of its terms. If we take the defendants at their 
word, they bought lot No. 438 with the deliberate inten-
tion of setting aside the Moore agreement and ruining 
the property of Cotton, relying upon the technical objec-
tion that the words "heirs and assigns" had not been 
inserted in that agreement. The defendants are in no 
sense innocent and without knowledge of the "just rights" 
of Cotton. We sub mit that the open and avowed disre-
gard by defendants of those known rights is wrong :n 
both law and morals and will not be tolerated by a Court 
of Equity. 

2. The parti~}~ to the agreement intended that it should 
provide mutua~eneficial restrictions upon their adjoining 
properties, permanent in their character-. 

(a) Mr. Cotton, in his affidavits, express ly states that 
it was the intention of both him and Mr. Moore that these 
restrictions were to be permanent. 

Mr . Moore, upon the execution of this agreement , pro-
ceeded at once to the erection of a building on his prop-
erty up to the common boundary line according to the 
terms of the agreement. In other words, Mr. Moore 
sought immediately to tak e advantage by permanent im-
provement upon his own land . Mr . Cotton's lot was 
then vacant and remain ed so for some years , it being Mr. 
Cotton' s intention to sell_. Mr . Cotton states that this 
restriction gave · an added value to his lot and that he so 
informed defendant Cresse some years ago when endeav-
oring to induce said Cresse to buy the Cotton lot. These 
statements by Mr . Cotton are not contradicted. 
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(b) Sensible men would never make an agreement of 
this character with the intention that it,; terms sho uld 
be defeate~ by the death o! either party or a sa le {},either 
party of hi s lot. The parties contract as-

"Owning properties adjoining each othe r on the 
east side of Asbury Avenue below 8th Street, being 
lots Nos. 438 and 440." 

They were not contracting for anything temporary, or 
merely personal to an individual, but for a permanent 
beneficial improvement to both lots. 

If we accept defendants' interpretation of this agree-
ment, we must consider Mr. Cotton as doing an utterly 
foolish and futile thing. He would be in the position ·of 
conferring permanent rights and benefits to his adjoining 
owner, who immediately took advantage of those rights 
and benefits with the probabi lity of his own rights under 
the agreement being defeated by the deat h of Mr. Moore, 
or the sa le by M r . Moore of his lot. Such an assumption 
is negatived by the fact that Mr . Cotton, after Mr. 
Moore's death , and while Mrs . Moore, the widow, was in 
possession of the Moore property, put up a lar ge and ex-
pensive store and brick building, pursuant to the terms 
of the written agreement. The windows of this structure 
were all along the side next to the Moore property, and 
were within four inches of that property . Had Mr . Cot-
ton eve r supposed that he was contracting for something 
temporary only, and for a right which would be enforcea-
ble only durin g the ownership or li fetime of Mr. Moore, 
he would never ha ve expended this lar ge sum of money 
in reliance upon the agreement. No r can we suppo se that 
Mr. Moore would have given Mr. Cotton the ri ght to 
erect a permanent structure up to the div iding line on the 
front of the lot with the probability?tJ1r. Moore's right 
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to build on the rear up to the line, and his right to light 
and ventilation would be swept away by the death of Mr. 
Cotton or the sale of the Cotton lots. Se nsible men do 
not act in such fashion. 

(c) Furthermore, we must remember that the agree-
ment was dra w n by a layman and by Mr. Moore, who was 
the other party to the agreement. Mr . Cotton trusted 
him to put into shape the intention of the parties. The 
mere absence of the words "heirs and assigns" under 
these conditions can ha ve no significance. VVe may con-
sider the agreement as inartificially drawn by a layman, 
but a Court of Equity w ill see that the true intention of 
the parties, as manifested by their conduct and by all th e 
surrounding circumstances, is given effect. 

\fv e submit, therefore, that under the admitted facts, a 
Court of Equity cannot do otherwise than give effect to 
the true intention of the parties and prevent, by its in -
junctive process, a violation of that agreement, to the 
manifest and irreparable damage of Mr. Cotton. 

Tt is contended by the defendants that the mere absenc<:: 
of the words "heirs and assigns" is proof conclusive of 
the personal and temporary character of the restrictions 
involved, and that because these words did not appear in 
the contract the Court is powerless to prevent the irre 
parable injury which threatens the complainant. 

We submit that defendants' contention that, where 
privity o'f estate is lackin g, the words "heirs and assigns' ' 
are a necessity in contracts of the type in question, in 
order to make them enforceable against grantees with 
notice, is not only contrary to natural justice, but wholly 
artificial and unsu pported by the authorities . 

We contend that the cases on this branch of equity 
jurisdiction lead to this conclusion: That where owners 
of adjacent properties enter into a covenant imposing re-
ciprocal restrictions upon the use of their lands; and 
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those restrictions are not, in nature, contrary to public 
policy; and it appears from a fair interpretation of the 
covenant and the srurrounding circums tances that the 
parties to the agreement intend .ed its provisions to be 
permanently binding upon their lands, then equity will 
compel grantees with notice to observe those restri ct ions, 
especially when the complainant has already acted upon 
them in good faith. Th e pre sence or ab se nce of th e word s 
·'heir s and a ss igns" in such cove na nt is merely one of th e 
many element s to be considered in a particular case i11 
ascert aining the int ent ion of the parti es . vVhen cho se 
wor ds ar e pr ese nt , then , of cour se, th e int ention of th e 
parti es is ob vious; but it is mos t arbitr ary and unr easo n-
able to insist that the same intention cannot be sh ow n in 
an y oth er w ay. 

Sir George Jessel said (45 Law Jr. Rep . 280), "Ther e 
is no ma g ic in wor ds ." E quit y has rega rd to sub sta nc e 
and not to mer e form of cont ract s and instrum ent s ,~ hicl1 
it is called upon to interpr et. 

AUTHORITIES. 

1. (H adden v . Shantz, 15 Ill. 582; L. & N. Rr. 
Co. v . Krelle , 104 Ill. 460). " In const ruin g deeds 
or oth er w ri t ings, Cour ts mu st see k to ascer ta in 
and g ive effect to th e int enti on of th e parti es ; and 
for that purp ose th ey may and wi ll t ake not ice of 
att end ant circu mstances, and by th em deter min e 
th e int enti on of th e pa r t ies . * ·,- * * T he law 
mu st gi ve a comm on se nse co nstru cti on to gr an ts, 
and con sider th e sta t e of thin gs and th e con sidera-
ti ons in view of the pa rt ies at th e t im e th e g rant 
wa s mad e, which move d th em to it s exe cuti on and 
acc eptance." 
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2. In support of the proposition that the words 'heirs and 
assigns" are not indispensable to give equity jurisdiction 
to enforce against grantees covenants of the kind before 
the Court, and to show that the apparent intention of the 
parties, no matter how expressed, is controlling, attention 
is called to the following authorities: 

The general rule on the subject is stated by Chief Jus-
tice Beasley, in the case of Brewer v . Marshall and 
Cheeseman, ( 19 N. J. Eq., at p. 542), in the following 
language: 

"The point is this: there is a class of cases in 
which equity will charge the conscience of an 
alinee of land with an agreement relating to such 
land, where clearly the agreement neither creates 
an easement nor runs with the title. This rule 
has been too frequently acted upon and is too 
deeply seated in our legal system to be passed by 
unnoticed or to be rejected as unsound. I regard 
it as a part of the law.-I t will be found upon ex-
amination that these decisions proceed upon the 
principle of preventing a party having knowledge 
of the just rights of another, from defeating such 
rights, and not upon the idea that the engagements 
enforced create easements or are of a nature to run 
with the land.-From this review of the authori-
ties, I am entirely satisfied that a Court of Equity 
will sometimes impose the burden of a covenant 
relating to lands on the alienee of such lands, on a 
principle altogether aside from the existence of an 
easement or the capacity of such covenant to ad-
here to the title. So far I think the law is not in 
doubt, and the only question in this case which I 
have regarded as possessed of any material diffi-
culty, is whether the covenant now in controversy 
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is embraced within the proper limits of this branch 
of equitable jurisdiction." 

Counsel for the defendants assert 111 their brief, at the 
bottom of page 7, and top of page 8, that the, 

"Only just right which Mr. Cotton _was in a posi-
ti01:i to ask the Court to enforce was that Gainer P. 
Moore should not violate that agreement, and the 
only just right of which the defendants had notice 
was that Gainer P. Moore should not build within the 
prescribed three feet." 

No person, we submit, fairly asking the meaning of the 
covenant in question, could reach such a conslusion. The 
defendants themselves, the moment they first he;,i.rd of the 
covenant, suspected that it was intended to be binding upon 
Mr. Moore's grantees, and sought the advice of counsel 
to quiet their own impressions. They knew also what one 
of the parties to that agreement believed it to mean, because 
they were aware that he had built an expensive permanent 
brick structure in conformity to its provisions. They must 
have known also that no sane men would have made an 
agreement of that kind if they intended that either party 
could, at any moment, by death or by the sale of his lot, 
render the agreement void and inflict an irreparable injury 
on the other party. The interpretation of the covenant 
which the defendants ask to give, is, we assert, contrary to 
justice and to common sense, and wholly at variance with 
the spirit of the decisions. 

The case of Kfrlipatricli vs. Pershine (24 N. J. Eq., 212), 
decided by Chancellor R1myon, is similar in some respects 
to the case at bar, and shows the broad policy by which the 
Court is guided in doing justice in cases of this kind. The 
facts in this case are briefly these: 
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The complainant bought a lot in Newark on April 4th, 
1872, without any restriction in his deed regarding the use 
of his lot or the use of other ground retained by his grantors. 
On May 3d, of the same year, a month after the convey -
ance, Kirkpatrick, the complainant, ent ered into an agree -
ment with his vendors, Mackin and Keasby, who owned the 
adjoining land, to the effect that he would put up a 
$18,000.00 house on the lot which he had purchased of 
them, if they would put certain building restrictions in such 
deeds as they might later make in conveying their property 
adjoining Kirkpatrick's lot. Neither Mackin nor Keasby, 
nor Kirkpatrick covenanted for themselves, their heirs or 
assigns. Kirkpatrick mentioned nobod y but himself in this 
deed, and Mackin and Keasby assumed no restrictions, but 
simpl y promised to restrict other person s that might later 
buy of them . A restricted covenant of the kind agreed 
upon was put in Mrs. P ershine's deed, conveying to her, 
from Mackin and Keasby, the lot adjoining Kirkpatrick's. 
Mrs. Pershine had notice of the agreement between her 
vendors and the complainant. At the suit of Kirkpatrick, 
she was restrained from violating the restrictions ; and yet 
he was in no sense a party to the covenant between Mrs. 
Pershine and her vendors. The Court held that the de-
fendant was "clear ly bound by the agreement made by 
Messrs. Mackin and Keasby with the complainant." 

Another case illustrating the fact that the words "heirs 
and assigns," or any other particular words, are not neces-
sar y to make a restrictive covenant binding upon purchasers 
with notice is that of Cott v. Towle, (4 E ng lish Chancery 
A ppeals, p. 652). The Court , consisting of Sir C. J. Selwyn 
and Sir C. N. Giffard, held that the complainant was en-
titled to relief on the following facts: The complainant, a 
brewer , sold a tract of land, in fee. The purchaser cov-
enanted that his vendor and successors should have the ex-
clusive right to sell beer to such public house as might be 
erected ' on the land sold. The purchaser did not covenant 
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for his heirs and assigns, and there was nothing positive in 
the conveyance showing that the covenant of the purchaser 
was to be binding upon subsequent occupants of premises. 
The defendant bought the land with notice of the covenant, 
and erected a public house thereon in which he offered for 
sale beer of his own making. The defendant was restrained 
from violating the covenant. The Court said : 

"What we have to deal with here is the general 
abstract question-whether a person purchasing with 
notice of such a covenant as this is to be bound by it, 
and upon that I can only say that I entirely agree 
with the conclusion at which the learned Vice -Chan-
cellor has arrived, and I think this appeal ( the de-
fendant's) must be dismissed with costs." 

In the Massachusetts case of Whitney v. Union Pacific 
Railway Co. (II Gray, 539), Judge Bigelow pointedly states 
that covenants of the type in question will be enforced in 
equity, even though they do not purport to bind assigns, if 
justice requires it. The Court said: 

"Upon this point, the better opinion would seem to 
be that such agreements are valid, and capable of be-
ing enforced in equity against those who take the 
estate with notice of them, although they may not be, 
strictly speaking·, real covenants, so as to run with 
the land, or of a nature to create a technical qualifica-
tion of the title conveyed by the deecl.-Therefor~ 
an agreement or covenant, though merely personal in 
its nature and not purporting to bind assigns, will 
nevertheless be enforced ag·ainst them unless they 
have a higher and better equity as bona fide pur-
chasers without notice." 

"It iscin this ground that a purchaser of an estate 
taking it with notice of a prior agreement by the 
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vendor to sell it to another can be compelled in equity 
to convey it according to such agreement * * ,:, * 
on this the precise form or nature of the covenant or 
agreement is quite immaterial. It is not essential that 
it should run with the land. A personal covenant or 
agreement will be held valid and binding in equity on 
a purchaser taking the estate with notice. It is not 
binding on him merely because he stands as an as-
signee, but because he has taken the estate with notice 
of a valid agreement concerning it, which he cannot 
equitably refuse to perform." 

One of the clearest cases interpreting the principle on 
which relief is granted in cases of the present type is that 
of Lewis v. Gollner, et al., decided in the New Yor!i Court 
of Appeals, 1891 ( 129 N. Y., 227). The facts were as fol-
lows: The defendant Gollner was the equitable purchaser 
of land in the vicinity of the complainant's residence. Goll-
ner announced his intention of erecting a seven-story flat 
on the premises, whereupon the complainant, in order to 
prevent the deterioration of the neighborhood, bought Goll-
ner's interest in the Janel in question, paying him six thous-
and dollars more than the original purchase price. As a 
part of the transaction, Gollner entered into a contract with 
the complainant by the terms of which Gollner promises that 
"he would not construct or erect any flats in plaintiff's im-
mediate neighborhood or trouble him any more.,, Shortly 
thereafter Gollner purchased another lot in the same neigh-
borhood, and conveyed it to his wife, who had notice of her 
husband's contract with the complainant. She began the 
erection of a flat house, but was restrained by the Court. 
The opinion, in part, is as follows : 

"The moment he ( Gollner) bought or leased any 
such land, he came under an obligation not to use it 
in a particular way; the land in his hands necessarily 
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became restricted and limited 111 the use of which it 
was capable * '~ * * In other words, when he 
bought the land the plaintiff's equitable rights at 
once attached to it, became a burden upon it so long 
as Gollner owned it, so that apparently the contract 
ceases to be merely and purely personal, because it 
<'\_ffects, and was intended to affect the use of Gollner's 
after acquired land in that neighborhood. But if the 
contract remains technically a personal one, I think 
the reasonable and settled doctrine is that the contract 
equity is so attached to the use of the land which is 
the subject matter as to follow the land itself into 
the hands of a purchaser with full knowledge of all 
the facts, who buys with his eyes open to the exciting 
equity, and more especially when he buys for the ex-
press purpose of defeating and evading that equity. 
* * * * Equity has no comparison for a fraud, 
and he who buys in and of one with full knowledge 
of what is right, but with purpose to defeat it, should 
not escape, the hand of equity by a criticism upon the 
origin of the restriction violated." 

The case last cited renders perfectly clear the doctrine 
upon which equity grants relief in cases of the kine! now 
before the Court. The contract which the Court will en-
force need not contain the words "heirs and assigns"; the 
covenant, in order to bind his successors in title, with 
notice, need not, as a matter of law, make any express 
reference to them; he may refer to himself only in the 
agreement; and yet equity will not permit his assignee to 
violate the terms of the contract when its original purpose 
would be frustrated thereby. It is not denied that in the 
present case, as in the one last cited, the defendants' 
predecessor referred to himself in the contract which he 
made. But we contend that it is little better than absurd 
to argue that for this reason alone the covenant made by 
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Moore and Cotton cannot, as a matter of law, be con-
strued as showing an intention to bind their successors. 
The common sense of the situation is clearly antagonistic 
to such a contention. The parties contracted as adjoining 
land-owners. Cotton's land was unoccupied . The cove-
nant related to the erection of buildings , each of which 
might extend for more than "fifty feet from the property 
line," showing clearly that the parties were providing for 
large structures that might one clay be built on the lots 
in question . One of the parties, as the defendants well 
knew, had erected a permanent brick structure in con -
formity to the terms of that agreement . How can it be 
plausibly asserted, therefore, under the admitted facts, 
that Cotton and Moore made, and intended to make,-not 
the fair, beneficial, and sensible agreement on which the 
complainant has acted,-but an absurd contract ·which 
either party could break at w ill, and, which, for that rea-
son, would have been useless to both parties, unless they 
should be willing to undergo the risk of suffering irre-
parable injury at the caprice of either? We submit that 
although Cotton and lVIoore mentioned themselves only 
in the covenant, and such building·s as they might erect, 
there is no ground for asserting that it was their intention 
that such buildings as they might erect were to be pro-
tected by the covenant only during the pleasure of the 
other party. 

In the case of Wilson v. Hart (Law Rep. r Ch. Appeals, 
463), 111,entioned with approval by Chief Justice Beasley, 
in Brewer v. AI arshall, supra, at 543, the covenant in ques -
tion did not purport to bind assigns; but nothwithstand-
ing this fact, the Court restrained the covenantor's as-
signee from violating the agreement, even though the 
covenant did not run with the land, and was a covenant 
"not against the use of land", but merely against the per-
sonal use of such building as might be erected thereon. 
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Counsel for the defendant s, on pa ge 8, of th eir briei, 
admit th at th e case of "\i\Tilson vs . Hart woul d be an au-
thority for the plaintiffs' contention if, in the case at bar, 
the covenant pro vided that "no building should be erected 
w ithin three feet, etc." The fact that Cotton and Moore 
stip ulated that neither "party" wou ld buil d w ithin three 
feet constitutes, according to defendants' counse l, a fund-
amental difference between the case at bar and the vVil-
son case. The fact is ove rl ooked, howeve r, that the in-
tention that no person sha ll build within the prescr ibed 
three feet can be as readily gathe red from t he covena nt 
and circumstances before the Cour t as could be clone if 
the parties to the agree ment had used more precise 
lan guage . No person, we contend, reading the covenant 
entered into by Moore and Cotto n, and hone st ly endeav-
oring to ascertain it s true meaning and pu rpose, could 
reach a conclusion oth er th an that the contracting parties 
intended the mode rate re st ric t ion s wh ich they imposed 
upon their lands shou ld be permanent in their effect. As 
we hav e already endeavored to po int out, the intention of 
th e pa r ties to the original covenant , which is to be gat h-
ered fron) the lang uage of the agreement itself and from 
th e surrounding circumstances, is t he controlling feature 
in cases of thi s type; and the intenti on that the prov i-
sions of an agreement shoul d ha ve permanent effect does 
not ha ve to be expre ssed in any set ph rase. The succes -
so rs in title of persons entering into a covenant, such as 
is befo re the Court in this case, are, according to th e 
authoritie s, obliged to abide by the covena nt, if the exer -
cise of ordinary common sense and the desire to deal 
fairly wo uld hav e shown them that a vio la tion of the 
covenant by an assignee wo uld he contrary to the original 
purpose expressed in it and wou ld cause irreparable in-
jur y to those ·who , in goo d fa ith, had acted upon its pro-
vision s. This elementary princip le of honest conduct will 
work no hardship to persons who deal in real esta te. 
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Counsel for the defendants, at th e bottom of page 6 of 
the brief, argue that the case of Van Doren vs. Robinson 
(r6 N. J . Eq., 256) offers no authority for the plaintiffs' 
contention in the present suit. This case ·was menti oned 
by the Chancellor in granting the preliminary injunction. 
Counsel argues that the title which Robinson acquired 
was a feasible one, and, having taken it with notice, he 
was bound by whatever defect there might be in it. There 
is no occasion, however, for laying stress upon this par-
ticular case, inasmuch as no relief in equity is more com-
monly granted than that which compels the purchaser of 
land, having notice of a contract entered into by the ven-
dor to sell to another, to abide by the terms of such con-
tract. The principle of the innumer ab le decis ion s in thi s 
branch of the law is perfectly obvious. Relief is granted 
not because the vendor conveyed a defeasible title, or 
because the contract which he made expressly bound his 
heirs and assigns," but simply beca use common honesty 
req uir es that no per son acquiring title to real estate, when 
fully aware of a contract in relation thereto made by his 
vendor with another, shall be allowed to defeat the just 
rights of that other person. This one line of cases, we 
believe, is a sufficient answe r to the defendants' conten-
tion that the words "heirs and assigns", or any similar 
stereotyped phrase, is fundamentally necessa ry to give 
the Court jurisdiction to enforce a contract made by the 
defendants' grantor. 

The case of Dennis vs. Wilson ( 107 Mass . 592) is another 
one in which a covenant in regard to the use of land was 
enforced by the Court against a grantee with notice, even 
though the covenant itself contained no express provisions 
or positive evidence that the rights created by it were intend -
ed to be permanent. The facts in this case are, briefly, these: 
One, Jenkins, owned a tract of land , a strip of which he 
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sold to the clefenclant, "excepting and reserving a right of 
way to pass and repass from said lane! with teams and other-
wise on the northerly side of said premises." The cleecl 
contain ed no express statement that the right reserved by 
Jenkin s was to be for the benefit of any person other than 
himself. However , when Jenkins sole! the remaining strip 
of lane!, adjacent to that sole! to Wilson, the purchaser was 
adjudged to be entitled to th e same privileges in Wilson's 
Janel as Jenkin s had enj oyecl. 

In th e Dennis case, ju st as in th e case at bar, counsel for 
the defendant argued that th e absence of the words "heirs 
and assigns," or some similar expression, pointing to the 
intention of the orig inal part ies to mak e a covenant per-
petuall y bindin g, operated to confine to Jenkin s him self the 
benefit s which he derived under the covenant. He acquired, 
it was argued, a mere ly personal right of way, and that when 
he sold the Janel which he occupied, when the covenant was 
made, the right of way in th e adjoining land was extin-
guished. The Court, however, took a very different view, 
and held that any inference to the effect that J en kins ' privi-
leges we-re purely persona l was overcom e by the nature of 
the right which he had und er the covenant , and by the fact 
that its use was i11cident to the occupation of a particular 
piece of real estate, from which fac t the reasonable con-
clusion was that the privileges were to ex ist indefinitel y for 
the benefit of whatever person mi_ght be in th e one position 
to enjoy them. The Court said, in part:-

"It is contend ed that the want of words of limita-
tion to heir s and assigns not only limits the right to 
the life of the party to whom the reservation was 
mad e, but makes it personal to hirn.-Even if it were 
conceded that * * * for want of words of inheri-
tanc e, the right is limit ed to th e life of Jenkins, it 
does not follow that it is a mere personal right, not 
assignable . Its character must be determined by the 
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purposes for which the 'Nay was intended to be used. 
Those purposes being ascertained from the terms of 
the deed, aided, if necessary, by the situation of the 
property and the surrounding circumstances, the deed 
is to be construed accordingly. ··· * * The rights 
of Jenkins in the way in question here, after he sold 
his other land and had no right to enter upon it, were 
reduced to a mere nonentity, if they were only per-
sonal rights when reserved." 

"As a matter of authority, the case of Bowen vs. 
Connor, ( 6 Cush ., 132), is directly in point. There 
were no words of inheritance; but the way was held 
to be appurtenant." 

"The limitation of a right in express te1:ms, to the 
life of a person, may afford some ground of inference 
that it was intended as a personal right; but that 
ground of inference would be overcome if the nature 
of the right and its apparent use were such as to 
indicate that it related wholly to the convenience or 
occupation of real estate. \!Vhen, however, the limita-
tion results from omitting words of inheritance by an 
inartificial reservation, the inference in that direction, 
if any can be drawn therefrom, must be very slight ." 

Pag e 592. "Such an easement is never presumed 
to be personal, when it can fairly be construed to be 
apurtenant to some other estate." 

Washburn on Easements, 28-29, r6r. Smith vs. 
Porter, IO Gray, 66. 

In other words, in Massachusetts, where Courts give relief 
in such cases as the one at bar, on the theory that the agree-
ments create easement, the Supreme Court has held that the 
absence of the words "heirs and assigns" is of no conse-
quence if the essential nature of the covenant is such that its 
enjoyment would be inseparable from a particular piece of 
land; and whether or not such is the case, in a given in-
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stance, depends upon the object of the contract as it appears 
from th e instrument itself and from the situation of the 
parties. 

Another case illustrating the policy of the Court to exam-
ine the circumstances surrounding the making of a cove-
nant relating to the use of laws, in order to ascertain the 
purpose of parties thereto, and to give effect to it, if not 
contrary to public policy, is that of Barron v. Seibard, (8 
pag e 358,) decided by Chancellor \i\/ al worth. In this case 
it appeared that an owner of a tract of land had divided the 
same into lots, some of which had been sold subject to the 
restriction that the conveyance should become void if the 
grantee should engage in or permit on the demised pre111ises 
"awy trade or business whatsoever which should or might 
be ,in any wise offensive to the neighboring inhabitants." 
T he c.0111plC/Jinant had purchased his lot before any of the 
restricti ve covenants had been made, and was in no sense 
legally a party to them. But the Court held that the com-
plainant was one of the "neighboring inhabitants," that to 
be sufficient to entitle him to relief within the spirit of the 
restriction, and held that he was entitled to the injunction 
7.,vhich he sought. 

The case of Hemsley vs. Marlborough Hotel Co. (62 
N. J. Eq., 171,) is cited by counsel for defendants to prove 
that the Courts of this State have already refused to grant 
relief in a case like the present one. This conclusion is 
erroneous. Under the peculiar fact s of the Hemsley case 
the Court was of the opinion that there w as no evidence 
whatever to show that the covenant which the complain-
ant sought to enforce had been made for his benefit . But 
it is utterly at variance with the facts to assert that the 
covenant which Mr. Cotton seeks to enforce was not 
made for his benefit. He is, as counsel for the defendants 
points out, individually named in it. 
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And the Court in the Hemsley case, not only/found, as 
stated at p. 68, that when the predecessors in • of Mr. 
Hemsley bought, they could not have taken the land with 
the benelt of the restrictive covenant in question, but 
found also that the covenant, where admittedly binding-
at one time, had been repeatedly violated with the acqui-
escence of those who might have interposed. Neither 
was there any evidence in the case of a "common plan" 
on which the complainant might base his claim to relief; 
assuming- the position, as is frequently clone in such cases, 
of one who was implicitly, if not expressly, entitled to the 
benefit of the restriction. 

The Hemsley case, therefore, has no bearing- upon the 
precise question now before the Court. It cannot be 
doubted that the covenant in the present case was made 
for Mr. Cotton's benefit, inasmuch as he is named in it as 
one of the persons to recei ve its advantages. The only 
question, in our view, which the case at bar presents, is, 
as we have already endeavored to point out, simply this: 
Could a prospective purchaser of Mr. Moore's lot, fully 
aware of the contents of the covenant in question, interp -
reted in the light of the kno w n circumstances, honestly 
fail to perceive that the benefits which Cotton's premises 
received under the covenant ·were intended to be per-
manent? To this question, we insist, the only reasonable 
answer is no. 

Respectfully submitted, 

BLEAKLY & STOCK\i\TELL, 
Solicitor s for and of Counsel w ith Respondent. 
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The appeal in th is case is for the purpose of rev iew-
ing an inte rlocutory decree made by the Chance llor re-
straini ng the defendants from building on their land in 
Ocean City, N. J., in vio lation _of an ag reement mad e 
between the . comp laina nt and G-ainer P. l\1'00-re. the 
predecesso r in t itle of the defendants, which, it is 
clai-rned, pre vent s the defendants from bui lding on their 
land wit hin thr -ee feet of the complainant's land. 

The bill filed by the cornplainan _t seeks to rest rain the 
erect ion of the bui ldings upon two ground s: 

F irst. Upon the gmund that the appellants' land is 
subject to a four-foot building restriction, part of the 
genera l building scheme of the Ocean City Assoc iati on . 

Second. ()n the g round of :the above-referred to 
;:igr<;ement. 
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The agreement sought to be enforced, found on page 
54, is in vvorcl-s following ,: 

"Thi s agweement made this fou rteenth day of 
February, A. D. · 1901, between A lonz o Cotto n, 
of Ocean City, county of Cape J\ifay, Sta te of 
N ew Jer sey, of the first .part, and Gainer P. 
Moore, of the same city, co un,ty and State, of the 
second pa.rt, is as follows, to wit-that we, the 
partie s of the first and second pa.rt, ownin g prop-
erties adjoining each other on the east side of 
Asb ury avenue, below Eig1hth st reet, being lots 
Nos . 438 a.ncl 440, _enter int o a mutual agree-
m1en.t th at the said party of the first part may . 
build up to the part y line fifty feet of the dis-
tan ce from the property line on Asbury ave nue, 
and that the sa id par ty of the second par t may 
build up to t he pa.r.ty line fifty feet from the 
pimperty line of the street back, that is to say , 
that each party can use the line one-half the dis-
tance from stre et to stree t, which is roo feet, 
pro vided, he lets no . .part of the building hang 
over th e line . And it is forther agreed, that if 
either party desires to erect a building exte nding 
mo1r·e _than fifty feet from the property line on 
either st reet, he sha ll not bu ild nearer the party 
line than thre e feet. 

"F or the tru e and faithful performance of all 
which, we set our hand s and seals the clay and 
year aforementioned. 

"ALONZO COTTON. 
"G AI NER P. MOORE. 

"HARRIET E. MooRE." 

[ SEAL.] 
[SEAL.] 

Defendants contend and insis.t that covenant s, con-
cerning land O!r the use of land , a.re enforced by or 
c:;gainst others than the original covenantor and cove-
nantee only in th_ree da sses of cases: 

( a)- \i\There the covena 111t run s wit·h the land. 
( b) \\i\There ther e is privity of estate and notic e. and 
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the covenant is made for the bei'1efit of the grantor's 
remaining land . 

( c) \i\!1bere the covenant is entered into between the 
coven ant or and covenantee, th eir heir s and assigns. 

A covenant between a covenantor a.ncl a covena ntee , 
where the covenant does not run with the land, and 
where ther e is no pirivity of estate and notic e, and 
wher e it does not extend to the heirs and assigns of the 
partie s, is a personal covenant , and can be enforced only 
by one against the othett'. 

The porti on of the covenant soug·ht to ,be enforced in 
the pre sent case is in word s following: 

"And it is further agreed that if either part y 
desires to erect a building extending more than 
fift y feet from the property line on either st reet, 
he shall not build near er the part y line th an three 
feet." 

Defendant's contention is that this is purely a per-
sonal covenant, binding upon the partie s only and en-
forcible only by one party against the other. It does 
not pre sume to attach to the land ; it does not provide 
that no building shall be erected on the land nearer than 
three feet, but simply defines a course of conduct to be 
observed by the two pa rtie s to the agreement. 

I. 

The affidavits show tl1at the property of the com-
plain ant and defendant s lies on Alsbur y avenue, be-
twe en Eighth and N inth street s, in the city of Ocean 
City; that on Asbur y avenue , between Sixth and Ni nth 
street s, there are erected more than cine hundred house s, 
and that more than three-fourths of th ese building s are 
erected in violation of the .building re strictions imposed 
by the Ocean City Assoc iation . 

The case is directly within the case of H eadley v. 
Ocea,n City Association, wherein the Court of · Chan-
cery held th at the building· restriction s of Ocean City 
Assoc iation would not be enforced aga.inst Headley, 
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who was erecting a building on the opposite side of 
the same avenue from complain ant's property, because 
th e num ero us violation s of the building restriction s on 
Asbu1ry avenue, bet ween Sixth and N inth streets, 
amounted to an abandonment of them. 

Ocean1 City Association v. H eadley ·, 62 Eq. 
322 . 

F urth er than this it will ,appear from an inspection 
of the agree ment that the ag 1-eeme11t was entered into 
between the partie s with a view of allow ing either 
party to build in violation of the restrictions impo secl 
by the Ocean City Association . It is manifest, there -
fore, that Cotton, the complainant, cannot be heard 
now to complain of a violat ion of those restriction s 
when he himself was a party to an agreeme nt which 
permitted them to be vio lated. Ftfrthe rrnore, it must 
be observed that the decision of the Chance llor rested 
squar ely upon the obligat ion of the ag reement above 
referred to, and whi,ch agreement is printed at page 
54. It is, therefore, unnecessary to furt her discuss the 
question as to whether or not the complainant could be 
successfu l upon the theory that the restrictions imposed 
by the Ocean City Assoc iati on have been violat ed. 

IL 

T he agree ment upon which the comp laina nt depends 
and upon wh ich the Chancell or deemed he was entit led 
to the reli ef sought, it will be noted , is made to app ly 
solely to the respective parties thereto, namely, Alonzo 
Cotton and Gaine~r P. Moore. It ·will furt her be ob-
served that it consists of two covenants, one, an affirma-
tive covena nt , wherein it provides that the party of the 
first part may build up to tlie party line fifty feet of the 
distance from the propert y line on Asb ur y avenue, and 
the party of the second part may bu ild up to the party 
line fifty feet from the prope rty line on the st reet back, 
that is to say, each party can use the line one-half the 
distance from st reet to street, which is one hundred 
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feet. It will be noted that so far as this affirmative por-
tion of the agreement is concerned, that it permits a 
violatio1,1 of the restriction imposed by the Ocean City 
Asso ciati on. It will further be observed that it in 
terms applies on'ly to tl11e inidividu:a:l. It does not pro-
vide tha.t eith,er pa~"t'Y', his heirs or assigns, may so build , 
but that the said party of the first or second part ma y 
so build. . . 

The second portion of the covenant is negative in its 
character, and it provides that if either party drsires to 
erect a. b11ild-i11,g exte11.cfr11ig mDre than fifty feet fro ·m 
the property line on. eit lv<Jr stteet, he shall not build 
nea.rer the partv /in,e th.a% th..~'ee feet . It is this latter 
covenant, name ly, the covenant providing that "he shall 
not build nearer the party line than. three feet," upon 
which the complain ant must depend for the relief. It 
will be further noticed that this prohibiti on aga inst 
building ,near er than three feet applies solely and wholly 
to the parties themselves, namel y, to Alonzo Cotton 
and Gainer P. Moore . It does not say that if either 
party, his heir s or ass ign s, desire to erect a bu ilding, 
etc., that he or his heirs or assigns sha ll not bui ld 
nearer the party line than thre e feet, nor does the 
agreement pr ovide that the agreement itself, the who le 
or any part of it, shall be binding upon the hei1-s and 
assigns. So far as the agreement is concerned, it is 
perso-nal to the parties making it. It prevents Alon.zo 
Cotto111 from building with in three feet of the party 
line; it prevents Gain er P. M oMe from bui ldin g within 
three feet of the party line , but it does not prevent the 
heirs. or assigns of Alonzo Cotton fr om so bui ldin g'., 
nor does it prevent the heir s and ass igns of Gainer P. 
1\/Ioore from so building. nor can it be said that it was 
the int ention of the parties thereto that it shou ld so pro-
hibit. 

There was no application made to refo rm this agree-
ment, and, the1·ef or·e, in its enforcement the terms of it 
may not be departed from. To permit any court. to 
inte rpret thi s agreement so as to extend it to bind the 
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heir s and assig ns of the respecti ve parti es, is permitting 
the Court to make an ag 1·eement other than that which 
the partie s made or intend ed to make. \tVhile a .court of 
equity ha s power, upon application to it, to reform an 
agreement, it will not do so, nor ha s it the power to do 
so, unless application is so made. A court of equity ha s 
no more powe r to depart from the term s of an ag-ree-
ment in a suit wherein the obligation of the agre ement 
is being litigat ,ed, than has a court of law to clo so, 
and, th erefore , in the present case, the Court of Chan-
cery was obliged to and should have considered the 
ag reement in question as being· bindin g only upon the 
parties to it per sonall y, and not upon their heir s or as-
sign s, and , therefore, that it did not bind or oblige the 
defendant s, who were the assigns of Gainer P. Moore, 
to a per fo rmance thereof. 

It was conceded by the complainant that the covenant 
contained in the agreement was not such a covenant as 
would run with the lan d, but he insists that it was not 
necessary that the covenant should run with the land , 
in order to bind the defenda nt s in this suit , and relied 
upon the prop osition th at when a complainant desires to 
charge the conscience of the defend ant with th e duty 
of abiding b~, a CO\"enant relating to land wh ich he has 
purchased with not ice, the jurisdiction of equity is not 
affected by the existence or non-existence of pri vity of 
estate between the parties. 

The · equitable prop osition contended for by the com-
plainant is in effect that if the alienees take land with 
notice of a rest riction there on, a court of equity will 
enforce as against them the observance of that restr ic-
tion, not ~vith standing that there was no privity of esta te, 
and notwith standing that the restricti on did not run with 
the land , and ·was not binding on the heir s or assigns. 

The Chan cellor in his memorandum upon which th e 
decree is based, relies upon this prop osition to allow the 
preliminar y restraint, and it, ther efore , becomes neces-
sary to discuss thi s case with respect to this proposition. 
At the out set we desire to particularl y direct the atte n-



7 
tion of the Court to the fact that the Chance llor in his 
opinion considers the subject of notice upon the part of 
the defendants as to the existence of the restric-
tion as being the paramount factor in his decision, where-
as it must surely be conceded that the paramount factor 
is not whether the defendants had notice of the restric-
tion, but whether the restriction of which they had notice 
in terms bound them to its performance. If the restric-
tion which the complainant invokes provided that it 
should be binding upon the heirs and assigns, etc .. , then 
notvvithstanding there was no privity of estate, and 
notwithstanding that it did not run with the land, it 
would be binding upon the clef endants if they had notice 
of it. 

In reviewing the cases to which the Chancellor re-
ferred in his opinion, we find, that in every single case, 
the covenant which the court was called upon to en-
force was, by its terms, bindin g on the heirs and assigns, 
or contained some provision which made it enforcible 
against the heirs and assigns. 

In the case of Van Doren v. Robinson,, 16 Eq. 256, 
the facts were that property was deeded to one Pha:be 
vVoodward, with the c01idition that "whenever she, the 
said Phcebe vVoodward shall quit the foregoing cle-
s,cribecl lands ancl premises, she shall re-convey the 
same to the said Fe1-dinand Van Doren, in fee simp le, 
by a good and sufficient deed of warranty, free and 
clear of all encumbrance made or suffered by her, and 
in case the said Phcebe vVoodward shall die in posses-
sion of the said lands and premises, she hereby further 
covenants with the said Ferdinand Van Doren that 
her heirs and assigns shall re-convey said land." The 
facts show that Phcebe \ i\T:oodward removed from the 
premises, subsequently selling them to the defendant, 
and then died. Some years Late:1° the suit in question 
was broug ht. · It will be observed that the obligation to 
reconvey was imposed not only upon Phcebe v\T ood-
ward herself, but upon her heirs and assigns. It will 
also be observed that the prov1s1on was directly a 
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clefeasance in \i\T ooclward's tit le, and when Robinson 
took title thereto, he took title with knowiedge of the 
defeasance contained in the deed, and with further 
knovvledge that the defeasance had become operative, 
and that at the very time he took title the ' complainant 
had a righ,t to have the property reconveyed to him. , It 
is further to be observed in this case that relief was 
denied the compktinant on other grounds, both of 
!aches and of conduct which amounted to an estoppel. 

In the case of Brewer v. Marshall, 19 Eq. 537, the 
covenant under discussion provided that neither the 
vendor nor his assigns will sell marl, etc. In this case 
Chief Justice Beasley said ( page 543), after citing a 
number of cases: 

"It will be found upon examination that these 
decisions proceed upon the principle of prevent-
ing a pa:rty having knowledge of the just rights 
of another from defeating such rights, and not 
upon the idea that the engagements enforced 
create easements, or are of a nature to run with 
the land." 

It will be observed in the case of _Brewer v. Marshall, 
that the Chief Justice limited the application of the 
doctrine to the preservation of the .fust rights of 
another. 

In the present case the just rights of Cotton were 
that Gainer P. Moore should not build within three 
feet of the side line, etc. Attention is again directed to 
the fact th.a;t the agreement does 1wt provide that no 
b1,iilding shall be erected within , three feet of the side 

- line, biit provides tha.t the party of the second part, ,i. e., 
Gainer P. Moore, shall not erect a:ny bu1:lding ·w·ith1:n 
three feet of the sidle line, and the only just right which 
Mr. Cotton was in position to ask the court to enforce 
was that Gainer P. Moore shou1ld not violate that agree-
ment, and the only just right of which the defendants 
had notice was that Gainer P. Moore should not build 
within the proscribed three feet. 
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In th e illust rat ion adverte d to by the Chief Ju stice 
in Brewer v. NI arshall, at page 543 , nam ely, the case of 
/,Vils on v. H ar,t, Law Rep., 2 Ch. A p1p.eals ,p63, the 
covena nt was aga inst th e use of any buildin g as a beer 
shop. In thi s case the defen dant, who ·was th e ass ignee 
of the covenantor , was enj oined, alth ough Sir G. J. 
T urn er, L . J., in deliver ing the judg111ent , declared th at 
in his opinion the cove nant did not nm wit h th e land: 
th at it did not pu rport to bind th e ass ig11s, and th at it 
$eemed to be a covenant di rect, not aga inst the use o f 
th e land, but aga inst the personal use and enjoyment 
of the builcling1 to be er·ected up on the land. T he 
covenant in thi s case was not th at the or ig inal cove-
nantor should not sell liqu or, etc.. on th e pr emises, nor 
that he should not use th e building for th e sale of 
liqu or, etc., but that the building should not be used 
fo r that purp ose, and the defe ndant s, hav ing had notice 
of th e prohibit ion on the use of the buildin g, were 
equita bly obliged to obse rve that Pestri ct ion. 

If , in the present case , there had been an .ag reement 
that no buildin g should be e1-ected within three feet, etc., 
the applic ation of the abov e case of TiVilson v. Ha.rt 
mi ght poss ibly obta in, but in view o f th e peculiar lan-
guage o-f th e ag reement in the pre sent cas·e, it is with-
out auth ori ty. 

R igh t here it may not be amiss to obse rve that in th e 
case of Fortescue v. Carroll. 76 Eq . 584. th e New 
J ersey Court of E r ro rs and Appeals point s out th e dis-
t inction betwe en the constru ction of a buildin !g~ ar:id the 
use to which it might be put, and declares that a cove-
na nt pro vidin g aga inst the constructi on o f tvvo build-
ings will not be violated by the erecti on of one entir e 
buildin g . alth ough that buil ding is to be used as two 
residen ces. 

In th e case of Wa,tma:n, v. Gibson, 9 Sim.. 196, quot ed 
in th e case of Brewer v. M m'shall, at page 543, and 
refe rr ed to by the Chancellor in his memo randum. it 
appear s tha t the covenant en fo rced was in th e first place 
part of th e defe nd ant s' · chain o f titl e. It also appear s 
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that it was provided in this agreement that it should be 
a ger1eral and indispensable condition on the sale of all 
or any part of the land; that the se~eral proprietors 
should observe and abide b:)' the several stipulations, 
etc. It will be thus seen that this case, which the learned 
Chancellor declares to be "quite apposit ,e," vvas founded 
upon a covenant which distinctly provided that it should 
be binding upon all the proprietors who should become 
seized of the land to which it referred. 

Chief Justice Beasley, in the case of Brei uer v. Nfor-
shall, at page 544, goes on to say: 

''From this review of the authorities I am 
satisfied that a court of equity will sonieti111,es 
impose the burden of a covenant relating to 
lands on the alienees of such lands on a principle 
altogether aside from the existence of an ease-
ment or the capacity of such covenant to adhere 
to the land." · 

It will be seen that the Chief Justice does not say that 
these covenants will be enforced in every instance where 
the purchaser takes with notice. _ The question, there-
fore, arises, "In what cases where the purchaser takes 
with notice will a court of equity enforce the covenant, 
and in what cases will it not enforce such a covenant?" 

It is respectfully submitted that in cases where there 
was privity of estate between the original covenantee 
and covenantor, a court of equity will enforce the cove-
nant aga.inst any subsequent pu!Pchaser. taking w•ith 
notice. 

And will refuse to enforce the covenant whe1·e the 
covenant is .personal and privity of estate did not exist 
between the original covenantee and covenantor. 

In the case of DeGray v. ill 011,111-0-wth Beach, 50 Eq. 
329, 332, the Court said: 

"It is settled that a court of equity will re-
strnin the violation of a covenant, entered into 
by a grantee, restr,ictive of ,t,l1e use of lands con-
veyed, not only against the covenantor, hut 
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against all subsequent purchasers of the land 
with notice of the covenant, irrespective of the 
questions, vvhether the covenant is of the nature 
to run with the land, or whethe1· it creates an 
easen1ent," 

citing Tulh v. il1oxha ·y, and other cases where thet "e was 
privity of estate, and where the court of equity enforced 
the covenant because the purcha ser took with not ice 
of it, even though the covenant did not run with the 
land . 

In the fore classes of cases mentioned by the Court 
in the case of DeGray v . M 011,,11,iou.th Beach, at page 336, 
we find .that the covenant will not be enforced: 

" ( 3.) If it appears that the covenant was no t ei1tered 
into fo1° the benefit of subse quent purchasers, but only 
for the benefit of the original covenantee and his next 
of kin. 

"Such intention mu st appear in the covenant or deed . 
Skinn er v. Sheppard, 130 Mass. 180; 
Renals v . Colisha;w, 9 Ch. Div. 125. 

" ( 4.) If it appears that the covenant has not entered 
into the consideration of complainant's purchase." 

The affidavits in this case show that th is re st riction 
111 no manner entered into the consicleimtion price paic1, 

for the land. 
The Court, citing the case of Rena:ls v. C olishaw, 9 

Ch. Div. 125, where it was held that an assign of the 
covenant could not enforce it because there was no 
privity of estate, .although there was notice. 

The preci se distincti on seems to be between cove nant , 
that are purely personal, an d covenants which are per-
~onal but which are created between venclor and venclee, 
~.ncl those which run with the land. 

If the covenant is purely personal, and there is no 
privity of estate, then it will n ot be enforced against 
the assignee of covenantor or covenantor, even th ough 
the purchaser has notice. 

Curtis v. I-I erd, 36 LV!ass. 459; 
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Costigan v. P.R . R. Co., 54 N. J. L. 233 _. 241. 
242; 

Ross v. Turner, 44 A'11i. Dec. 53 I; 
Morse v. Aldrich, 36 Mass. 449, 453, 454. 

The cases in which the question of notice become" 
im1)ortant are in the enforcement of negative cove-
nants. If the covenant is entered into between vendor 
and vendee and, is fo1r- the benefit of the land granted, 
then it runs with the land , and there is no difficulty 
in enforcing it against subsequent purchasers. If. on 
the other hand, the covenant is between vend or and 
venclee, and the benefits accrue not to the land granted 
but the land retained, then it is not a covenant running 
with the land , and is not enforced u~)on that theory; but 
is a negative covenant and is enforced in equity in cases 
where the purchaser bought with notice, upon the prin-
ciple of preventing a party having knowledge of the 
just rights of another from defeating such ju,st right s, 
and, not upon the idea that the engagements enforced 
create easements or are of a natu,re to run with the lanc1. 
In all such cases, how·ever, there must be privity of 
estate betvveen the covenantor and covenantee. 

If the covenant is personal , and is entered into be-
tween vendor and vendee, for the benefit of vendor' s 
remaining land , then because of the privity of estate the 
covena nt is a negative covenant and enures to the bene-
fit of the estate or land so retained, as again st all persons 
,,rho purchase with notice. As was the case in Tul!i v. 
M oxhay; Kirlipatrick v. Pershine, 24 Eq. 206, and the 
other cases cited in the previous rne1no. 

If the contention urged by the comp lainant be true, 
to wit, that notice is all that is necessa ry to confer juri s-
diction on a court of equity to enforce these negative 
covenants, then the case of H em,sley v. Jl,1 arlborough , 
62 Eq. 164, affirmed 63 E. 804, and McNichol v. To wn -
_rend, 73 E'q. 276, were improperly decided, because in 
each case the purcha sers were bound by constructive 
notice of the covenant which appeared in the chain of 
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their title, and ye1: this Court denied reli ef in tbe last -
mentioned cases because the y were per sonal covenants, 
2nd it did not appear from the deeds that sai d cove nant s 
had been entered int o for th e benefit of the grantor's 
rema ining land. 

In fact, complainant's precise contention is stated by 
Chie f Justice Beasley in the case of Brewer v. Marshall , 
_above cited, in the follow ing language: 

"B ut if this compla inant is to be r elieved, then 
in equity we ha ve the oppos ite rule, that all 
covenants touching land which are kn own to the 
purchaser at th e time of th e tran sfer to him be-
come attached to the land and will descend with 
the title to the remotest alienee, " 

and then proceeds to shovv the fallacy of such a claim. 
In one or tw o of the cases will be found an express ion 

concerning pri vi ty bet\V'een the parties, but in these cases 
it will be found that the Court is referring to privity 
between the imm ediate parties to th e suit and not privity 
of esta te between the original covenantee and cove-
nantor. 

In the case of Tulk v. M o:i:ay_. 2 Phil. 7 44, the Court 
used the fo llowing. lan guage : 

"It is said that the cove nant bein g one which 
does not run with the land , this Court cannot 
enforce it; but the question is, not whether th e 
covenant nm s with the land , but whether a party 
shall be permi tted to use the land in a mann er 
inconsistent with th e contract entered int o by hi s 
vendor and w·ith not ice of which he purch ased." 

From this expression and simil ar expres sions in: oth ei: 
cases, it might be inf erred that privity of estat e was not 
an element in the question, but it wi ll be noticed that 

· in this par ticul ar case the Court sa id "inc onsisten t with 
the contra.ct ente red int o by his ven dor ," which , of 
cour se shows that there was privity of estate , and it will 
be found in all the other cases whe re a simil ar expression 
ha s been used, that there was privity of estate between 
the original covenantor and covenantee : 



Somewhat aside from the point above discussed is 
the collateral question of, "In what cases where equity 
will enforce the covenant may complainant have advan-
tage of it?" that · is, assun1ing a restricti ve covenant to 
be entered into , in which there w:as both privity of 
estate and notice, may it be enforced by each ag·ainst 
the other, or only by one of them. 

The question has been decided in our State in Milli-
gan v. Jordan, 50 N. J. Eq. 363, that in such case a sub-
sequent grantee 01· his assigns, but not by a prior grantee 
or his assigns aga inst a subsequent g rantee or his as-
signs. i fr 

Such a case is, of course, a case where the coven; t~t 
was entered int o for the benefit of the rema ining land 
and necessaril y shows that there must have ,been privity 
of estate. 

Com~Ylainant, in his brief handed in below, cited a 
number of cases to rebut appellants' contention that th e 
covenant in que stion is a -per sonal covenant, and as such 
cannot b,e enforced against the assignees of the cove-
nantors , unle ss there is privity of estate between them, 
but it is insisted that these cases do not contradict ap-
pellants' contention. 

In the case of Trwstees v. Lynch, 70 N. Y. 444, it 
will be found upon reading the statement of the case on 
page 444 that it vvas made between plaintiff. their suc-
cessors and assigns, of the one par.t, and Beers, his heir s 
and assigns, his and their ten.ant, etc., of the other part. 
which showed on the face of it that it was not a personal 
covenant. 

In the case of Kirkpa.trick v. Persh-ine, 24 Eq . 206, 
b,y reading a state ment of the case on page 208 it will 
be foLmcl that this covenant also was between the gran-
tee, her hei,r's and assigns. 

The covenant in def en clan ts' deed was as fol!ows: 
"This conveyance is made srnbject to the ex-

press covenant and agreement on the part of 
said grantee, her heir s and assigns, that the 
cl welling," &c. 
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The next case cited was the case of Ladd v. Boston, 
15r N!ass. 585. In that case the owners of sixty-four 
lots all agreed among them1selves to certain covenants, 
the agreement being between Pa.trick T. Jackson, his 
heirs and assigns, and the owner'S of the balance of said 
sixty-four lots, their heirs and assigns. 

In the case of Seegar v. Harrison, 25 Ohio St. J4; 
which was a. case where tw'O parties owning land had 
dedicated a part of each of their lands for a street :ind 
staked the street out upon the g1round, and afterwardi; 
executed an agreement between themselves dedicating it 
as a street, and thereafte1 · exchang·ed lands describing 
the same as bounded upon the ,proposed street, and one 
of them built a house upon his land with relation tc 
such street, the Court held that the grantee of the 
ether could not deny the existence of such a street. 

In that case there was privity of estate, but further 
than that the acts of the parties amounted to a dedica-
tion which could not be revoked because it was the in-
tention of the original parties so to dedicate, which 
dedication was not only for the benefit of the owners 
of the particular property, but also for the benefit of 
all persons having business transactions with such ow11-
ers and fo p the benefit of the public when and as soon 
as the street should be accepted as a public street. 

As was said by Mr. Justice Reed in this Comt, in 
~he case of Groff v. Siebert ; 38 A tl. 9 70, where parties 
sell land, bounding the same upon an intended street, 
the grantee, his heirs and assigns, thereby becomes 
vested with the right of ingwess and egress over the 
12ncls which cannot be denied to him by the grantor. · 

The case of Kettle River v. Ba:stern R. R., 6 L. R. A. 
I I I, was between corporations, its successors and as-
sig:ns, as will appear from the opini on, in which it 
quotes the agreement in .part as follows: 

"Now. theref ore, the said first party in con-
sideration of the premises aforesaid. ancl one 
dollar to ,it in hand paid, does by these presents 
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grant , bargain, sell and convey to sa id second 
party, its successo rs, lessees and ass ign s fo rever. 
* * * And th e said second part y, for itself, 
its su:ccesso1r's, lessees and ass ign s,'' etc. 

T he case of fohabitants v. Carver, I6 Pick. r83, I84, 
was also betwee n the partie s, their heir s, executors, ad -
minist rators and assigns, as ,,,vill appea r from the state -
ment of the case on page 183. 

It is admitted that the remedy touching restricti ve 
covenan ts does not depend upon a comm on plan. 

It is adm itted that the case of Herd v. Curtis, I9 P ick. 
459, was in an action at law, but it is insisted that the 
case of Herd v. Cwrtis clearl y shows the legal relati on-
ship of parties with relati on to persona l covenants, and 
after examining cases cited by comp lainant it is again 
asserted that where th e covenant is persona l, that is, be-
twe en tvvo parties and not extended to their heir s and 
assig ns, such covenant will not be enforced again st an 
assign, unle ss there is pri vity of estate, and it is con-
tended that to deny thi s propos ition of law is to ove r-
rule the Court of Chancery and later the Court of 
Errors and Appeals in the case of I-I e-msley v. 11/l arr/-
borough Hotel C 0111-jJan.y, and th e la ter case in this Court 
of M cNichol v. Townsend, and further to extend the 
juri sd icti on of equity to a class of cases to which Chief 
Ju st ice Beas ley, in Brewer v. Ma rshall, stated the juri s-
diction should not be extended. 

Jt is respect full y insisted that the cover\ant in thi s 
case does not run with the land. "Covena nt s run with 
the land 9nly where there is privity of estate, and where 
.th ey are fo r the benefit of th e land conveyed.'' 

Herd v . Curtis, 36 Mass. 459-464; 
P lymouth v. Carver, 33 Nfass. I83; 
Costigan~' - P.R. R., 54 Law 233-242: 
Kettle Ri ver v. Eastern R.R. , 6 L. R. A . III-

I I9'; 
Cole v. H ~tghes, 54 N . Y . 444; 
Myga.tt v. Coe, 26 N . E. 6n-6I3 . 
L01,t-isville v. Ill. R. R., SI N . E. 824-825. 
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It is respectfully submitted that the covenant contained 
in the agreement was a personal one, binding only upon 
Cotton and Moore, and not upon their heirs and assigns, 
and that the notice that the defendants had was notice of 
an agreement vvhich was binding only upon Cotton and 
Moore, and that their notice . could not extend beyond 
the strict terms of the agreement. The court below, 
therefore, erred in decreeing that the agreement vvas 
binding upon the appellants, and in ordering aa inj unc-
tion to issue, restraining them from building within 
three feet of the complainants line. 

The interlocutory decree should be reversed. 
Respectfully submitted, 

BOURGEOIS & COULOMB . 
Solicitors for and of Counsel 

with Appellants. 










