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Summouns.

(Served March 2, 1926.)

STATE oF NEW JERSEY

To: North American Accident Insurance Com-

pany, a corporation. YoU ARE SUM-

MONED to answer the annexed complaint

of Beulah E. Perry, Administratrix of

the Estate of Mortimer L. Perry, de-

ceased, in an action at law in the New

Jersey Supreme Court. AND TAKE NO-

TICE that unless you file your answer to said com-

plaint with the Clerk of the Supreme Court, at

Trenton, within twenty (20) days after service

upon you of this writ and the annexed complaint,

the plaintiff may proceed in the suit and judgment
may be entered against you.

WirNess, William 8. Gummere, Esquire, Chief
Justice of the Supreme Court, at Trenton, N. J.,
this 26th day of February, 1926.

EDWARD J. KEIL»LlEiHElR,
Clerk.

HoeArRT & MINARD,
Attorneys.




Comiplaint.
(Served March 2, 1926. Filed March 3, 1926.)
NEW JERSEY SUPREME COURT,

EssEx COUNTY.

Beurau I8. PerRry, Administra-
trix of the Iistate of Mor-
timer L. Perry, deceased,

Plaintiff,

VS Action at Law.

NorTaH AMERICAN AcCIDENT IN-
SURANCE COMPANY, a corpora-
tion,

Defendant.

1. Plaintiff is the administratrix of the Estate
of Mortimer L. Perry, deceased, duly appointed as
such on November 18th, 1925, by the Surrogate of
Essex County, New Jersey, and resides in the
Township of Millburn in said County and State.

2. On January 30, 1925, defendant was, and
still is, a foreign insurance company of the *Slt.ate
of Illinois, engaged in the business of insuring
against loss of life or personal injury through ac
cidents, &c., and had complied and still complies
with the conditions imposed by, and had been and
still is admitted under, the laws of the State of
New Jersey, to transact therein the class of in-
surance business above mentioned as authorized
by law.

3. On January 30, 1925, in consideration of the
payment to defendant by one Mortimer EaeReryy:

Complaint.

deceased, late of the Township of Millburn, in the
County of Iissex and State of New Jersey, of a
premium of fifty cents ($0.50), defendant made its
policy of insurance in writing, a copy of which is
annexed hereto, and thereby insuring the life of
said Mortimer L. Perry, against accident, for the
term of one year beginning at noon, Standard
time, of the place where said Perry resided, of the
date of said policy, in the sum of one thousand
dollars ($1,000.00).

4. In and by the terms of said policy of insur-
ance the defendant insured the said Mortimer L.
Perry against death or disability resulting direct-
Iy and independently of all other causes from
bodily injury sustained through external, violent,
and accidental means, if the said Perry shall, by
the wrecking or disablement of any private horse-
drawn vehicle or motor-driven car in which the
said Mortimer L. Perry is riding, or, driving, or
Ly being accidentally thrown from such vehicle or
‘ar, suffer the loss of his life, the defendant will
pay the sum of One thousand dollars ($1,000. OO)
payable to the estate of the said Perry.

9. On November 6, 1925, and while said policy
of insurance was in full force and effect, the said
Mortimer L. Perry suffered instant death, result-
ing directly, and independently of all other causes,
from bodily injury sustained through external,
violent and accidental means, by the wrecking or
disablement of a motor-driven car, to wit, a motor
operated vehicle of the bicycle type, commonly
called a “motorcycle,” in which he was riding or
driving, and by being accidentally thrown from
such vehicle or car by coming into collision with a
motor truck on a certain street or highawy, known
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Complaint.

as Millburn Avenue, in the Township of Millburn,
Essex County, New Jersey.

6. Immediately upon the event of the accidental
death of said Perry, or as soon as it was reason-
ably possible to do so, written notice thereof was
given, on behalf of the beneficiary under said
policy of insurance, to the defendant at its home
office, 209 South La Salle Street, Chicago, Illinois,
with particulars sufficient to identify the said
Perry.

7. Upon receipt of such notice the defendant
furnished the usual form for filing proof of loss,
which form was filled out, covering the occurrence,
character and extent of the loss or injury, and, on
the 19th day of November, 1925, was filed with the
defendant as required by the terms of said policy
of insurance.

8. This action is brought to recover on said
policy after the expiration of sixty days after proof
of loss was filed in accordance with the require-
ments of said policy, and this action is brought
within two years from the expiration of the time
within which proof of loss is required by said
policy.

9. In and by the terms of said policy it is pro-
vided that all indemnities provided therein for loss
of life will be paid sixty days after receipt of due
proof thereof, but notwithstanding the full com-
pliance with and performance of all the terms and
requirements of said policy by the plaintiff, though
often requested so to do, the defendant has failed
and refused, and still refuses to pay the said in-
demnity of one thousand dollars ($1,000.00).

5

Complaint.

WHEREFORE, plaintiff, as executrix of the estate
of the said Mortimer L. Perry, deceased, demands
as damages one thousand dollars ($1,000.00) with
interest from January 19, 1926.

HOBART & MINARD,
Attorneys for Plaintiff.

Policy of Inmsurance.

This policy provides indemnity for loss of life,
limb, sight or time by accidental means, as herein
himited and provided.

No. 3645427

NORTH AMERICAN
ACCIDENT INSURANCE COMPANY

JHICAGO, ILLINOIS

(A Stock Company and hereinafter called the
Company )

Dors HErEBY INSURE Mortimer L. Perry, age 33, of
Milburn, N. J. (hereinafter referred to as the In-
sured), against Death or Disability resulting di-
rectly and independently of all other causes from
bodily injury sustained through external, violent,
and accidental means, subject to the limitations and
conditions herein contained, as follows:

PARTSE

If the Insured shall, by the wrecking or disahle-
ment of any railroad passenger car or passenger
steamship or steamboat, in or on which such In-
sured is traveling as a fare-paying passenger; or,
by the wrecking or disablement of any public
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Policy of Insurance.

—_—

omnibus, street railway car, taxicab, or automobile
stage, which is being driven or operated, at the
time of such wrecking or disablement, by a licensed
driver plying for public hire, and in which such
Insured is traveling as a fare-paying passenger;
or, by the wrecking or disablement of any private
horse-drawn vehicle, or motor-driven car in which
Insured is riding or driving, or, by being acci-
dentally thrown from such vehicle or car, suffer
any of the specific losses set forth below in this
part I, the Company will pay the sum set opposite
such loss:

For Loss or

Life... .. ....One Thousand Dollars $(1000.00)
Both Hands...One Thousand Dollars ($1000.00)

Both Feet..... One Thousand Dollars ($1000.00)

Sight of Both _

eyes.. . . ...One Thousand Dollars ($1000.00)
One Hand and

One Foot...One Thousand Dollars ($1000.00)
One Hand and

Sight of One

Eye.. .. ....One Thousand Dollars ($1000.00)
One Foot and ‘

Sight of One

HEye.. .. ....One Thousand Dollars ($1000.00)
Either Hand....Five Hundred Dollars ($500.00)
Either Foot Five Hundred Dollars ($500.00)
Sight of Either

Eye... .. ....Five Hundred Dollars ($500.00)

if

Policy of Insurance.

PART II.
OR FOR LOSS OF—

Two Hundred Fifty Dollars ($250.00)
provided the bodily injury effected as stated herein
shall be the sole cause of death of the Insured and
such injury occurs:

By being struck or knocked down or run over
while walking or standing on a public highway by
a vehicle propelled by steam, cable, electricity,
naphtha, gasoline, horge, compressed air or liquid
power, excluding injuries sustained while on a
railroad right of way in violation of any statute
or of any regulation of the railroad company.

Indemnity for loss of life as above set forth shall
be payable to the Estate of the Insured.

PART I

If the Insured sustains injuries in any manner
specified in part I which shall not prove fatal or
cause loss as aforesaid but shall immediately, con-
tinuously, and wholly disable and prevent the In-
sured from performing each and every duty per-
taining to any and every kind of business, labor or
occupation during the time of such disablement but
not exceeding three consecutive months, the Com-
pany will pay indemnity at the rate of Ten Dollars
($10.00) per week.

PART 1V.
EMERGENCY BENEFIT.,
REGISTRATION. IDENTIFICATION AND FINANCIAL A1D.

The Company will register the person insured
hereunder, and if he shall, by reason of injury or
sickness, be physically unable to communicate with




8

Policy of Insurance.

relatives or friends will, upon receipt of a message
giving this policy number, immediately transmit to
such relatives or friends as may be known to it any
information respecting the Insured and will de-
fray all expenses necessary to put the Insured in
communication with and in the care of relatives or
friends provided such expense shall not exceed the
sum of One Hundred Dollars ($100.00).

STANDARD PROVISIONS.

(1) This policy includes the endorsements and
attached papers, if any, and contains the entire
contract of insurance. No reduction shall be made
in any indemnity herein provided by reason of
change in the occupation of the Insured or by
reason of his duty any act or thing pertaining to
any other occupation.

(2) No statement made by the applicant for
insurance not included herein shall avoid the policy
or be used in any legal proceeding hereunder. No
agent has authority to change this policy or to
waive any of its provisions. No change in this
policy shall be valid unless approved by an execu-
tive officer of the Company and such approval be
endorsed hereon.

(3) If default be made in the payment of the
agreed premium for this policy, the subsequent ac-
ceptance of a premium by the Company or by any of
its duly authorized agents shall reinstate the policy,
but only to cover loss resulting from accidental in-
jury thereafter sustained.

(4) Written notice of injury on which claim
may be based must be given to the Company within
twenty days after the date of the accident causing

9
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such injury. In event of accidental death immedi-
ate notice thereof must be given to the Company.

(5) Such notice given by or in behalf of the
Insured or Beneficiary, as the case may be, to the
Company at its Home Office 209, So. La Salle St
Chicago, T1l., or to any authorized agent of the
Company, with particulars sufficient to identify the
Insured, shall be deemed to be notice to the Com-
pany. Failure to give notice within the time pro-
vided in this policy shall not invalidate any claim
it it shall be shown not to have been reasonably
possible to give such notice and that notice Wa;
given as soon as was reasonably possible.

(6) The Company upon receipt of such notice,
will furnish to the claimant such forms as are
usually furnished by it for filing proofs of loss. If
such forms are not so furnished within fifteen days
after the receipt of such notice, the claimant shall
be deemed to have complied with the requirements
of this policy as to proof of loss upon submitting
within the time fixed in the policy for filing proofs
of loss, written proof covering the occurrence, char-
acter and extent of the loss for which claim is
made.

(7) Affirmative proof of loss must be furnished
to the Company at its said office in case of claim
for loss of time from disability within ninety days
after the termination of the period for which the
Company is liable, and in case of claim for any
other loss, within ninety days after the date of
such loss.

(8) The Company shall have the right and op-
portunity to examine the person of the Insured
when and so often as it may reasonably require

B o P R i

SEE+
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during the pendency of claim hereunder, and also
the right and opportunity to make an autopsy in
case of death where it is not forbidden by law.

(9) All indemnities provided in this policy for
loss other than that of time on account of disability
will be paid sixty days after receipt of due proof.

(10) Upon request of the Insured and subject to
due proof of loss all accrued indemnity for loss
of time on account of disability will be paid at
the expiration of each thirty days during the con-
tinuance of the period for which the Company is
liable, and any balance remaining unpaid at the
termination of such period will be paid immediately
upon receipt of due proof.

(11) All the indemnities of this policy are pay-
able to the Insured.

(12) If the Insured shall at any time change
his occupation to one classified by the Company as
less hazardous than that stated in the policy, the
Company, upon written request of the Insured and
surrender of the policy, will cancel the same and
will return to the Insured the unearned premium.

(14) No action at law or in equity shall be
brought to cover on this policy prior to the expira-
tion of sixty days after proof of loss has been filed
in accordance with the requirements of this policy,
nor shall such action be brought at all unless
brought within two years from the expiration of
the time within which proof of loss is required by
the policy.

(15) If any time limitation of this policy with
respect to giving notice of claim for furnishing

11

Policy of Insurance.

proof of loss is less than that permitted by the law
of the state in which the Insured resides at the time
this policy is issued, such limitation is hereby ex-
tended to agree with the minimum period per-‘mtittexd
by such law.

(16) The Company may cancel this policy at
any time by written notice delivered to the Insured
or mailed to his last address, as shown by the rec-
ords of the Company, together with cash or the
Company’s check for the unearned portion of the
premiums actually paid by the Insured, and such
cancellation shall be without prejudice to any claim
originating prior thereto.

(19) If a like policy or policies previously issued
by the Company to the Insured be in force concur-
rently herewith, making the aggregate indemnity
for loss other than that of time on account of dis-
ability in excess of $1,000.00, or the aggregate in-
demnity for loss of time on account of disability in
excess of $10.00 weekly, the excess insurance of
either kind shall be void and all premiums paid for
such excess shall be returned to the Insured.

(20) The insurance under this policy shall not
cover any person under the age of sixteen years
nor over the age of seventy years. Any premium
paid to the Company for any period not covered by
this policy will be returned upon request.

(GENERAL PROVISIONS.

(1) In every case referred to in this policy, the
loss of any member or members shall mean loss by

severance at or above the ankle or wrist joints;
and the loss of sight of eye or eyes shall mean the
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total and irrecoverable loss of the entire sight
thereof.

(2) Not more than one of the indemnities speci-
fied above shall be payable as the result of any one
accident.

(3) This policy shall not cover injuries, fatal
or non-fatal, sutfered without the territorial limits
of the continental United States of America.

(4) No indemnity will be paid for death caused
by other means or other conditions than those set
forth in part I or II, nor will indemnity be paid
for loss of limb or sight caused by other meang or
under other conditions than those set forth in
part I, nor in any case where death or such other
loss does not occur within thirty days from the
date of accident. No indemnity will be paid for
disability caused by any other means or under other
conditions than those specified in part III. In
event of specified loss no indemnity shall be paid
for loss of time.

(5) The occurrence of any of the losses men-
tioned in part I or II shall at once terminate the
insurance effected by this policy, and indemnity for
more than one of such losses will not be paid under
any circumstances other than as provided by part
LV.

(6) No provision of the charter or by-laws of
the Company not incorporated in full herein shall
avoid the policy or be used in evidence in any legal
proceeding.

This policy is issued in consideration of the pay-
ment of the premium of Fifty Cents ($0.50), for

Policy of Insurance.

the term of one year beginning at noon, Standard
time, of the place where Insured resides, of the date
hereof ; and this policy may be renewed only with
the consent of the Company for the same premium
and for the same period of time, as provided herein,
by the payment of such premium, in advance, and
a receipt signed by the Secretary and countersigned
by a licensed agent of the Company shall be the
only evidence binding upon the Company of the
payment of a renewal premium.

IN WrirNESs WHEREOF, the said Company has
caused this policy to be signed by its President and
Secretary, but the same shall not be effective until
properly dated and countersigned by duly commis-
sioned authority of the Company.

Dated this 30 day of January, 1925.
Examined and Countersigned by

KARL F. HAL, A. E. WEst E. C. WALLER
Secretary. President.

[North American Accident
Insurance Company.
CORPORATE
SEAL
Chicago, Ill.]
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READER SERVICE
Travel Accident Policy

NORTH AMERICAN
ACCIDENT INSURANCE
COMPANY
CHICAGO, ILLINOIS.

e

No. 3645427

Issued to
MORTIMER L. PERRY

This policy provides indemnity for

Loss of Life, Limb, Sight or Time by

Accidental Means, as herein limited
and provided.

Read Your Policy.
Series 229.

A true copy. ‘
EDWARD J. KELLEHER,
Clerk.

To the within-named Defendant:

t the plaintiff demands

PLEASE TAKE NOTICE tha
specifi-

that the said defendant shall file a written
cation of defenses intended to be made to this ac-
tion, on or before the time specified in the within
Summons, for the appearance of the defendant.

HOBART & MINARD,

Attorneys for Plaintiff.

el
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Service of within Summons and Complaint ac-
knowledged this 2nd day of March, 1926 |

PHILIP J. SCHOTLAND,
Attorney for Defendant.

Filed Mar. 3, 1926.
Notice of Motion to Strike Out Complaint.
(Served March 15, 1926. Filed March 9, 1927.)
1927
NEW JERSEY SUPREME COURT,

ESSEX COUNTY.

BEUL ) IRRY ini
.AH' E. PERRY, Administra-
trix of the Estate of Mortimer
) VY
L. Perry, deceased,
Plaintiff,
VS. i '
S Action at Law.
NORTH AMERICAN ACCIDENT IN-
SURANCE COMPANY, a corpora-
tion,
Defendant.

To
HoBART & MINARD, Esqs.,
Attorneys for Plaintitf.

OOPE;:;;E TAKE NOTICE, that on Saturday, March
20, 5, at ten o’clock in the forenoon, or as soon
thereafter as counsel can be heard, I shall move
b.e-fore his Honor, William S. Gummere, Chief Jus-
tice .of the New Jersey Supreme Co‘u’rt or such
Justice as shall attend and act in his,ste»ad or
behalf, at the Court House, in the City of Newark
to strike out the complaint in the a.bové—entitled’
cause, on the ground that it does not set for‘th a

New Jersey State Library
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Notice of Motion to Strike Out Complaint.

cause of action against the defendant in the follow-
ing particulars:

(a) It states that the deceased, Mortimer L.
Perry, was killed while he was riding or driving
a motorcycle, by being accidentally thrown from it
when it came into collision with a motor truck on
a certain stret or highway, known as Millburn Ave-
nue, in the Township of Millburn, Essex County,
New Jersey.

(b) The copy of the policy annexed to and made
a part of the complaint, and the provisions of which
are referred to in paragraph 4 of the complaint
do not show any undertaking on the part of the
defendant to indemnify in case of death while rid-
ing or driving a motorcycle.

(¢c) The copy of the policy of insurance an-
nexed to and made a part of the complaint, and
referred to in paragraph 4 of the complaint, insured
the said Mortimer L. Perry against death by the
wrecking or disablement of any private horse-
drawn vehicle, or motor-driven car, in which he is
riding or driving, and the complaint does not allege
or show that the said Mortimer L. Perry, when he
was accidentally killed, was driving or riding in a
private horse-drawn vehicle, or motor-driven car.

Dated March 12, 1926.
Respectiully yours,

PHILIP J. SCHOTLAND,
Attorney for Defendant.

Service acknowledged, March 15, 1926.

HOBART & MINARD,
D. E. M.

A true copy.
EDWARD J. KELLEHER,
Clerk.

e e AT

Answer.
(Served and Filed April 19, 1925.
NEW JERSEY SUPREME COURT,

Essgx CoOuNTy.

BrurLan E. PerrY, Administra-
trix of the Estate of Mortimer
L. Perry, deceased,

Plaintitt,

e Action at Law.

NORTH AMERICAN ACCIDENT IN-
SURANCE COMPANY, a corp.,
Defendant.

The answer of North American Accident Insur-
ance Company, a corporation duly organized under
the laws of the State of Illinois, and licensed to do
business in the State of New Jersey, answering the
complaint, says:

1. It admits paragraphs 1, 2, 3 and 4 of the com-
plaint.

2. It denies paragraph 5 of the complaint.

3. It admits paragraphs 6, 7, 8 and 9 of the com-
plaint.

By way of affirmative defense, defendant says:

1. The plaintiff intestate, Mortimer L. Perry,
did not die as a result of any accident incurred
against and covered by the terms of said policy of
insurance, a copy of which is annexed to the com-
plaint.

2. The said Mortimer L. Perry was not riding
in or driving a motor-driven car at the time that
he met with the accident resulting in his death.

PHILIP J. SCHOTLAND,
Attorney for Defendant.
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Answer.
el e e e
STATE OF NEW JERSEY, |
COUNTY OF LSSEX, G
PaiLie J. ScHOTLAND, of full age, being duly
sworn, according to law, on his oath, deposes and
says, that he ig the attorney for the defendant in
the above-stated cause, and has been authorized by
the corporation to make this affidavit; and that
the above answer is not filed for the purpose of
delay, but in truth and in good faith, and that he
pelieves that the North American Accident Insur-
ance Company, a corporation, has a just and legal
defense on the merits of the case. '

PHILIP J. SCHOTLAND.

20 Sworn and subscribed to before me
this 19th day of April, 1926.

HELEN JEDELL,
Notary Public
of N. J.

— e

tonsent is hereby given to the filing of the within
30 answer as of time, Apr. 19, 1926.
HOBART & MINARD,

Attorneys for Plaintitf.

A true copy. »
EDWARD J. KELLEHER,

Clerk.
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Notice of Motion to Strike Out Answer and
for Final Judgment.

NEW JERSEY SUPREME COURT,
Essex CounNty.

(Served April 21, 1926. Filed March 9, 1927.)

BruLAan E. PERrY, Administra-
trix of the Estate of Morti-
mer L. Perry, deceased,
Plaintiff, { Action
at Law
£ aw.
Notice.
NORTH AMERICAN ACCIDENT IN-

SURANCE COMPANY, a corpora-
tion,
Defendant.

To:
D s 7
Paivip J. ScHOTLAND, Esq.,
Attorney for Defendant.

Dear Sir:

PPEASEI TAKE NOTICE that on Monday, April 26
1926, at ten o’clock in the forenoon, or as s‘oo'ri
tl_lereafter‘ as we can be heard, we shall apply to
his honor, Samuel Kalish, Justice of the Supreme
Court, at his Chambers, Room 910, 738 Bro-ad
Street, Newark, N. J., for a rule striking out para-
vgraphs: 1 and 2 of the “affirmative defense” set uf)
in the defendant’s answer filed herein on the ground
thé.lt they are sham, and frivolous, and fail t% state
a just and legal defense to the cause of action al-
leged in the complaint.

If the above mentioned rule is granted, we will
at the same time and place, move to str‘ik?e out th(;

above mentioned answer and enter judgment final
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in favor of the plaintiff and against the defendant
on the annexed affidavit.

Dated, April 21, 1926.

HOBART & MINARD,
Attorneys for Plaintiff.

Affidavit.
NEW JERSEY SUPREME COURT,

Esspx COUNTY.

BeurAH E. PERRY, Administra-
trix of the Estate of Morti-
mer L. Perry, deceased,
Plaintiff,
Action
i at law.
NORTH AMERICAN AcCCIDENT IN-| Affidavit.
SURANCE COMPANY, a corpora-
tion,
Defendant.

STATE OF NEW JERSEY,|
CoUNTY OF ESSEX,

QI .
Ps o

BruraH E. Perry, of full age, being duly sworn
on her oath, deposes and says:

1. She is the widow of Mortimer L. Perry. And,
on November 18, 1925, was appointed adminis:tr‘a-.
trix of hiy estate. An original certificate thereof
signed and sealed by the Surrogate of Issex County
is attached hereto as Schedule “A.”

2. Said Mortimer L. Perry, at the time of his
death was insured against accident, of the char-
acter from which he suffered death, by the North
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Affidavit.

American Accident Insurance Company by its pol-
icy #3645427, issued and executed January 30,
1925, in the sum of one thousand dollars
($1,000.00).

3. On November 6, 1925, and while said policy
of insurance was in full force and effect, the said
Mortimer L. Perry suffered instant death, result-
ing directly, and independently of all other causes,
from bodily injury sustained through external, vio-
lent and accidental means, by the wrecking or dis-
ablement of a motor-driven car, to wit, a motor
operated vehicle of the bicycle type, commonly
called a “motorcycle,” in which he was riding or
driving, and by being accidentally thrown from
such vehicle or car by coming into collision with
a motor truck on a certain street or highway,
known as Millburn Avenue, in the Township of
Millburn, Essex County, New Jersey.

4. Said sum of one thousand dollars, together
with interest thereon from January 19, 1926, is
due and unpaid.

5. This action is brought to recover a liquidated
demand arising upon contract express, sealed.
6. She believes that there is no defense to this
action.
BEULAH E. PERRY.

Sworn and subscribed before me
this 21st day of April, 1926.

B. M. ALBRIGHT,
Notary Public,
(Seal) of New Jersey.
My Commission expires Apr. 22, 1929.

Service of within notice, &c., acknowledged this
21st day of April, 1926.
P. J. SCHOTLAND,
Atty. of Deft.

40
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Schedule “A.”

STATE OF NEW JERSEY
EssEx CoUNTY SURRCGATE'S COURT

I, E. GARFIELD GIFFORD, Surrogate of the County
of Essex, do hereby certify that on the 18th day
of November in the year of our Lord, one thou-
sand nine hundred and twenty-five administration
of all and singular the goods and chattels, rights
and credits which were of Mortimer L. Perry late
of the County of Essex, who died intestate, was
granted by me to Beulah E. Perry of the County
of Essex who is duly authorized to administer the
same agreeably to law.

WITNESS MY HAND AND SEAL OF OFFICE, this 18th
day of November, in the year of our Lord, one
thousand nine hundred and twenty-five.

E. GARFIELD GIFFORD,
(Seal) Surrogate.
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Reply.

(Filed May 4, 1926.)
NEW JERSEY SUPREME COURT,

Essex CounNty.

Bruran E. PrrrY, Administra-

trix of the Estate of Morti-

mer L. Perry, deceased, |
Plaintiff, | Action

at law.
VS.

Reply.
NORTH AMERICAN ACCIDENT IN-

SURANCE COMPANY, a corp.,
Defendant.

The reply of Beulah E. Perry, Administratrix
of the Etate of Mortimer L. Perry, deceased, reply-
ing to the answer filed herein, says:

1. She denies the allegations of paragraphs 1
and 2 of the affirmative defense therein set forth.

HOBART & MINARD,
Attorneys for Plaintiff. 30

A true copy.

EDWARD J. KELLEHER,
Clerk.
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Testimony.

NEW JERSEY SUPREME COURT,

Essex CIRCUIT.

BeuLAH E. PERRY,
Administratrix,

Action

VS.
at Law.

NORTH AMEBRICAN ACCIDENT
INSURANCE COMPANY.

Friday, January 28, 1927.
Before HonN. WILLIAM A. SMmITH, J.

For the plaintift appear HoBArRT & MINARD (by
DuanNe E. MINARD).
For the defendant appears PoiLip J. SCHOTLAND.

The Court: Suppose you state what the stipu-
lated facts are so that those will be facts found,
and then we can get down to the unstipulated
facts. Mr. Schotland can object as you make the
statements, Mr. Minard.

Mr. Minard: Subject to Mr. Schotland’s criti-
cism about this statement, it is stipulated and
agreed that the plaintiff is the administratrix of
the estate of Mortimer L. Perry, appointed No-
vember 18, 1925, by the Surrogate of Essex Coun-
ty. On January 30, 1925, the defendant insurance
company was, and still iy, an insurance company
of the State of Illinois engaged in the business of
insuring against loss of life or personal injury

Case.

through accident and had complied, and still com-
plies, with the conditions imposed by, and had
been and still is conducted under the laws of the
State of New Jersey to transact therein the class
of insurance business above authorized. On Janu-
ary 30, 1925, Mortimer L. Perry procured an in-
surance policy from the defendant company and
the original is offered in evidence as Exhibit P-1.

(The same is received in evidence and marked
Exhibit P-1.)

Mr. Minard (continuing): By that policy the
company agreed to insure Mortimer L. Perry in
accordance with the terms of the policy. The pre-
mium was fifty cents. Due notice of the death of
Mortimer L. Perry was given to the insurance com-
pany and proper and timely proofs of losy were
filed as required by the terms of the policy.

The Court: Suppose you mark the proof of loss
in evidence.

Mr. Schotland: It is admitted by the answer.
In fact, the whole stipulation iy admitted by the
pleadings. The only thing denied is that a death
occurred which made the defendant liable.

The Court: What is the dispute?

Mr. Minard: The dispute is whether a motor-
cycle is a “motor-driven car” as that term is used
in the policy. This man was killed while riding
a motorcycle. We contend that the term “motor-
driven car” includes a motorcycle.
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Harold R. Smath—For Plaintiff—Direct.

Harorp R. SmiTH sworn in behalf of the plain-
tiff.

The Court: Is there anything else that
bears on the question of interpretation other
than that one sentence?

Mr. Schotland: No, that is all there is
to it. It says either a ‘“private horse-drawn
vehicle” or a “motor-driven car.” It is our
contention that a motorecycle is not a “mo-
tor-driven car.” That has been decided by
the courts of last resort of Massachusetts
and Louisiana.

Direct eramination by Mr. Minard.

Q. What is your business? A. Police Sergeant.

Q. Where? A. Millburn.

Q. Were you acquainted with Mortimer L.
Perry? A. 1 was.

Q. Was he connected with the police depart-
ment? A. Yes, sir.

Q. Are you acquainted with the circumstances
surrounding his death? A. I am.

Q. When did it occur? A. November 6th, 1925.

Q. How long had you known the deceased be-
fore that? A. Two years—three years previous.

Q. Were you an eyewitness to the accident
which caused his death? = A. Yes.

Q. Will you explain to the court exactly what
happened? A. The whole story?

By the Court.

Q. Did you see him when he was alive just be-
fore his death? A. Yes.

Q. Just proceed with the whole story. A. I was
standing at the front of headquarters on the steps.
He passed me as he was going west on Millburn
Avenue. As he passed he saluted—he waved his
arm ag if signalling he was about to turn.

27

Harold R. Smith—For Plaintiff—Direct.

Q. He was on a motorcycle? A. A motorcycle.

Q. With a side car? A. Without. He continued
on for some distance and then proceeded to turn
left and he had about turned halfway when I no-
ticed a truck which came in a direct line with him
and myself, coming toward him, and this truck
continued on at a speed, I should judge, of about
thirty miles an hour. About the time he got
straight in his turn, the truck struck him; the
cycle seemed to leave the road and the officer was .
thrown up in the air. The officer fell facing the
car and the truck continued along. It dragged the
officer, I should say, approximately for a distance
of 50 feet. About that time I was in front of the
truck and I proceeded to pick up the officer from
under the truck, but I was unable to do so until
assistance arrived. He was under the truck and
the motorcycle.

Q. Was he alive or dead? A. I couldn’t say
that. We proceeded to extricate him from under
the truck and took him to the hospital. There the
doctor pronounced him dead.

Mr. Minard: If that is all that you re-
quire to be proved, it is our case.

PLAINTIFF RESTS.
DEFENDANT RESTS.

Mr. Schotland: If your Honor please, I
move for a judgment for the defendant by
the court on the ground that this death did
not occur under the circumstances against
which this policy insured.

(Argument. )

The Court: I will reserve decision.

(Exhibit P-1, which is the policy of insurance,
is printed in full at pages 5 -/ ‘/~of this State of
the Case.)
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Findings and Postea.
(Filed March 4, 1927.)
NEW JERSEY SUPREME COURT,

Essgx CouNTy CIRCUIT.

Beuran E. PrRryY, Admr.,

VS, :
\ Action at Law.
NORTH AMERICAN ACCIDENT IN-
SURANCE COMPANY.

HoBarT & MINARD, attorneys for the plaintiff.
Pumip J. ScaorLaxp, attorney for the defendant.

SMITH, J.:

This case was tried before the Court by consent
without a jury, on a stipulation of facts and testi-
meny having been duly referred for trial. The ac-
tion is based on an accident insurance policy and
is brought by the administratrix of the insured to
recover one thousand dollars, the face amount of
the policy, for the accidental death of the deceased.

The contingencies insured against are stated in
the policy as follows: ¢“If the Insured shall, by
the wrecking or disablement of any railroad pas-
senger car or passenger steamship or steamboat,
in or on which such Insured is travelling as a
fare-paying passenger; or, by the wrecking or dis-
ablement of any public omnibus, street railway
car, taxicab, or automobile stage, which is being
driven or operated, at the time of such wrecking or
disablement, by a licensed driver plying for pub-
lic hire, and in which such insured is travelling as
a fare-paying passenger; or, by the wrecking or dis-
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indings and Postea.

ablement of any private horse-drawn wvehicle, or
motor-driven car in which insured is riding or driv-
wmyg, or, by being accidentally thrown from such
vehicle or car, sutfer any of the specific losses set
forth below in this part 1.” (The pertinent parts
of the provisions of the policy are underscored.)

The Court finds as facts, in addition to the stipu-
lated facts, that the deceased came to his death
during the life of the policy by accidentally being
thrown to the ground from a motorcycle which he
was riding, such aeccident being the result of a
collision between the motorcycle and a motor
truck. The sharp question presented is as to
whether or not a motorcycle iy a ‘“motor-driven
car’” within the meaning of the terms of the policy.

The conclusion of the Court is that a motorcycle
is not a motor-driven car; that the term “motor-
driven car’” has a general, present day accepted
meaning, is not indefinite, and must be construed
in the light of its general use and acceptance. It
does not signify a motorcycle and it iy therefore
unnecegsary to appeal to rules of construction to
determine the meaning of the words used in the
policy. The derivative of the word “car” is not a
safe criterion of its meaning. We must take the
word as it is used today and not construe it by
the word that it is derived from.

The conclusions of the Court are supported by
the Superior Court of Massachusetts in the case
of Salo v. North American Accident Insurance
Company, 153 N. K. 557, which is on a policy for
all practical purposes identical with the one in
suit and against the same company, and the rea-
soning stated in the opinion in that case is ap-
proved by this Court. See also Laporte v. North
American Accident Insurance Company, La. 109 S.
Rep. 767.
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Findings and Postea.

The Court therefore finds as a matter of fact
that the deceased came to his death during the life
of the policy by being thrown to the ground from
a motorcycle which he was riding as a result of
a collision with a motor truck, and that the de-
ceased did not come to his death while riding in
or driving a motor-driven car or by being acci-
dentally thrown frem a motor-driven car; that as
a. matter of law the reference in said policy to a
“motor-driven car’” does not apply to or include a
motorcycle. The finding of the Court is that there
shall be a verdict for the defendant.

WILLIAM A. SMITH,
Circuit Court Judge.

February 23, 1927.
A true copy.

EDWARD J. KELLEHER,
Clerk.
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Rule for Judgment.

(Entered March 4, 1927.)

NEW JERSEY SUPREME COURT.

NORTH AMERICAN ACCIDENT IN-
SURANCE COMPANY, a corpora-
tion,

Defendant,

Action at Law
on Postea.

ads.

BruLaAn E. PErrY, Administra-
trix of the KEstate of Mor-
timer 1. Perry, deceased,

Plaintiff.

It is ordered that judgment be and hereby is en-
tered in favor of defendant and against the plain-
tiff without costs.

Entered March 4, 1927.

- On motion of

PHILIP J. SCHOTLAND,
Atty.

No Costs.
A true copy.

EDWARD J. KELLEHER,
Clerk.

Ut it gt be e nadas
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Judgment.
{ Entered March 4, 1927.)

NEW JERSEY SUPREME COURT.

Bruran E. Perry, Administra-

10 trix of the Kstate of Mor-
timer L. Perry, deceased,

Plaintift,

VS.
NoORTH AMERICAN ACCIDENT IN-

SURANCE COMPANY, a cOrpora-

tion,
Defendant.

20 Whereupon it is adjudged that the complaint of

the plaintiff be dismissed, without costs.
No Costs.

Judgment entered March 4, 1927.

WM. J. GUMMERE,

C. J.

A true copy.

EDWARD J. KELLEHER,

Clerk.
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Notice and Grounds of Appeal.
(Served March 11, 1927. Filed March 26, 1927.)
NEW JERSEY SUPREME COURT,

EssEx CoUuNTy.

BrurAan E. PErry, administra-
- trix of the estate of Mor-
timer L. Perry, deceased,
Plaintiff,
VS, Action at Law.
NORTH AMERICAN ACCIDENT IN-
SURANCE COMPANY, a corpora-

tion,
Defendant.

To PHILIP J. SCHOTLAND, Esquire,
Attorney for Defendant.

Dear Sir:

PLEASE TAKE NOTICE that the plaintiff appeals to
the Court of Errors and Appeals from the whole
of the judgment entered March 4, 1927, for the de-
fendant, on the following grounds:

1. The Supreme Court erred in finding a verdict
for the defendant.

2. The Supreme Court erred in its refusal to
find a verdict in favor of the plaintiff and against
the defendant.

3. The Supreme Court erred in its interpreta-
tion of the provisions of the policy of insurance
upon which the action was brought.

4. The Supreme Court erred in its finding that
a motorcycle is not a “motor-driven car” within

40
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Notice and Grounds of Appeal.

the meaning of the language of said policy of in-
surance.

5. The Supreme Court erred in its finding that
deceased did not come to his death while riding
in or driving a motor-driven car, or by being acci-
dentally thrown from a motor-driven car.

6. The Supreme Court erred in its finding that
as a matter of law the reference in said policy to
a “motor-driven car” does not apply to or in-
clude a motorcycle.

7. The Supreme Court erred in giving final judg-
ment for the defendant.

8. The Supreme Court erred in refusing to give
tinal judgment for the plaintiff.

Dated March 10, 1927.
Yours respectfully,

HOBART & MINARD,
Attorneys for Plaintiff.

Service of a true copy of the within notice and
orounds is hereby acknowledged this 11th day of
March, 1927.

PHILIP J. SCHOTLAND,
Attorney for Defendant.

A true copy.
EDWARD J. KELLEHER,

Clerk.

NEW JERSEY

Court of Errors and Appeals

BeEvrLAH E. PERRY, Administra-
trix of the Estate of Mortimer
L. Perry, deceased,
Plaintiff-Appellant, On Appeal

Vs, from the

_ Supreme
NORTH AMERICAN ACCIDENT IN-t Court.

SURANCE COMPANY, a corpora-
tion,
Defendant-Respondent.

BRIEF FOR PLAINTIFF-APPELLANT.
s

Statement of the Case.

This is an appeal from a judgment of the Su-
preme Court entered March 4, 1927 (p. 32), upon
findings and postea filed the same day (p. 28).

On November 6, 1925, Mortimer L. Perry was
killed by being thrown from the motorcycle upon
which he was riding, in the performance of his
duties as a traffic police officer of the Township of
Millburn, by coming into collision with a motor
truck on Millburn Avenue in said township.

At the time of his death, Perry was insured, un-
der an accident insurance policy issued by the de-
fendant on January 30, 1925, which was still in full
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force and effect, for $1,000 against death resulting
directly and independently of all other causes from
bodily injury sustained through external, violent
and accidental means, by the wrecking or disable-
ment of any private horse-drawn vehicle or motor-
driven car in which he was riding, or driving, or
by being accidentally thrown from such vehicle or
car.

Suit brought by his administratrix was tried
January 28, 1927, before his Honor, William A.
Smith, Circuit Court Judge, without a jury, on
stipulated facts and testimony, who found a verdict
{for the defendant (p. 30).

2.
The Question Before This Court.

The single question before this Court is whether
a motorcycle is a “car” within the meaning of the
provisionsg of the policy of insurance (kExhibit P-1,
p. 5).

Grounds of Appeal.

The grounds of appeal (p. 33) are as follows:

1. The Supreme Court erred in finding a
verdict for the defendant.

2. The Supreme Court erred in its refusal

to find a verdict in favor of the plaintiff and
against the defendant.

3. The Supreme Court erred in its interpre-
tation of the provisions of the policy of insur-
ance upon which the action was brought.

4. The Supreme Court erred in its finding
that a motorcycle is not a “motor-driven car”
within the meaning of the language of said
policy of insurance.

5. The Supreme Court erred in its finding
that deceased did not come to his death while
riding in or driving a motor-driven car, or by
being accidentally thrown from a motor-driven
car.

6. The Supreme Court erred in its finding
that as a matter of law the reference in said
policy to a “motor-driven car” does not apply
to or include a motorcycle.

7. The Supreme Court erred in giving final
judgment for the defendant.

8. The Supreme Court erred in refusing to
give final judgment for the plaintiff.
Designation of Parties.

For convenience, the parties are referred to in
this brief as plaintiff and defendant, as they ap-
peared before the trial judge.

Italics.
Except as otherwise indicated, where italics are

used, they are ours.

Preliminary Motions.

On March 15, 1926, defendant’s attorney served
upon the plaintiff’s attorneys a notice of a motion
to strike out the complaint on the ground that it
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did not set forth a cause of action, in that it did not
allege that the deceased was driving or riding in a
“motor-driven car,” i. e., that a motorcycle is not a
“motor-driven car” (p. 15).

This motion was argued before Mr. Justice
Kalisch on April 10, 1926, and was denied. No
order was entered.

After the defendant had filed its answer, set-
ting up the same defense, plaintiff’s attorneys, on
April 21, 1926, served upon the defendant’s attor-
ney a notice of motion to strike out the answer
and for final judgment in favor of the plaintiff, on
the ground that the defenses set up in the answer
were sham and frivolous, and failed to state a just
and legal defense to the cause of action alleged in
the complaint (p. 19).

This motion was argued before Mr. Justice
Kalisch on April 26, 1926, again on the single ques-
tion of whether a motorcycle was a “motor-driven
car.” During the argument the attorney for the
defendant disputed the fact of accidental death as
set up in the affidavit supporting the motion, and
the Court thereupon denied the motion on the
ground that this denial of accidental death raised
a jury question. No order was entered on this
motion.

The fact of accidental death having been proven
at the trial, the same sole question of the interpre-
tation of the word ‘“car” was the only question be-
fore the trial judge.

33
Brief of the Argument.
THE STIPULATED FACTS.

It was stipulated at the trial that—

(a) The policy of insurance was issued by
the defendant and wags in full force at the time
of the death of the insured (p. 25).

(b) The plaintiff was duly appointed ad-
ministratrix of the decedent’s estate (p. 24).

(¢) The defendant was at the time of the
issuance of said policy and still is an insur-
ance company of the State of Illinois and was
authorized to do business in the State of New
Jersey (p. 24).

(d) Due notice of the death of the insured
was given to the defendant and proper and
timely proof of losy was filed as required by
the terms of the policy (p. 25)

Tar TESTIMONY.

The testimony of an eyewitness of the accident
was offered, who testified to the accidental death
of the decedent by being thrown from his motor-
cycle as the result of a collision with a motor truck.
(pp- 26, 27).

Tar CONCLUSIONS OF THE TRIAL COURT.

Following are the conclusions of the Trial Court
on the question of whether a motorcycle is a “car’”:

“The conclusion of the Court is that a
motorcycle is not a motor-driven car; that
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the term ‘motor-driven car’ has a general,
present day accepted meaning, is not indefi-
nite, and must be construed in the light of its
general use and acceptance. It does not
signify a motorcycle and it is therefore un-
necessary to appeal to rules of construction
to determine the meaning of the words used
in the policy. The derivative of the word
‘car’ is not a safe criterion of its meaning.
We must take the word as it is used today
and not construe it by the word that it is
derived from.

The conclusions of the Court are sup-
ported by the Superior Court of Massachu-
setts in the case of Salo v. North American
Accident Insurance Company, 153 N. . 557,
which is on a policy for all practical pur-
poses identical with the one in suit and
against the same company, and the reason-
ing stated in the opinion in that case is ap-
proved by this Court. See also Laporte V.
North American Accident Insurance Com-
pany, La. 109 S. Rep. 7677 (p. 29).

THE FINDINGS OF THE COURT.

“The Court finds as facts, in addition to
the stipulated facts, that the deceased came
to his death during the life of the policy by
accidentally being thrown to the ground
from a motorcycle which he was riding, such
accident being the result of a collision be-
tween the motorcycle and a motor truck.
The sharp question presented is as to
whether or not a motorcycle is a ‘motor-
driven car’ within the meaning of the terms
of the policy” (p. 29).

“The Court therefore finds as a matter of
fact that the deceased came to his death dur-
ing the life of the policy by being thrown
{o the ground from a motorcycle which he
was riding as a result of a collision with a
motor truck, and that the deceased did not
come to his death while riding in or driving
a motor-driven car or by being accidentally

7

thrown from a motor-driven car; that as &
matter of law the reference in said policy to
a ‘motor-driven car’ does not apply to or in-
clude a motorcycle. The finding of the Court
is that there shall be a verdict for the de-
fendant” (p. 30).

THE QUESTION.

The sole question for determination is whether
a motorcycle is a “car” (it is not disputed that a
motorcycle is motor-driven). The discussion of
this question ig divided into and considered under
the following headings, and in connection with the
grounds of appeal thereunder referred to, respec-
tively :

1.

The Construction or Interpretation of the Word
“Car.”

Here we consider grounds of appeal—

4. The Supreme Court erred in its finding
that a motorcycle is not a “motor-driven car”
within the meaning of the language of said
policy of insurance.

5. The Supreme Court erred in its finding
that the deceased did not come to his death
while riding in or driving a motor-driven car,
or by being accidentally thrown from a motor-
driven car.

6. The Supreme Court erred in its finding
that as a matter of law the reference in said
policy to a “motor-driven car” does not apply
to or include a motorcycle.
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DEFINITIONS.

The Statute.

The statute defines a “motor vehicle” as includ-
ing all vehicles propelled otherwise than by muscu-
lar power, excepting such vehicles as run only upon
rails or tracks (Chap. 208, Laws 1921, as amended
by P. L. 1924, p. 445). It therefore appears that
a motorcycle is a motor vehicle within that defini-
tion.

In defining “motor-drawn vehicles” (par. 6, Sec.
1), the statute “includes trailers, semi-trailers, and
any other type or vehicle drawn by a motor-driven
vehicle.” The expression “motor-driven vehicle” is
used again in paragraph 8 as drawing a “trailer”
(which is defined as a vehicle of more than two
wheels designed to carry a load wholly on its own
structure), and, again, in paragraph 9, as drawing
a “semi-trailer” (which is defined as a two-wheeled
vehicle). ~ Still there are, in paragraph 6, other
types or vehicles that may be drawn by a “motor-
driven vehicle,” and, since those having two wheels
and those having more than two wheels have al-
ready been disposed of in the definitions of “trail-
ers” and “semi-trailers,” respectively, it must be
supposed that the words “or any other type or
vehicle” (which must be given some meaning) re-
late to a “type” or a “vehicle” having less than
two wheels. This must apply to side-cars or to
attachments such as are used in the city as “cozy-
:abs,” which are drawn by “motor-driven vehicles”
known as motorcycles.

The statute does not define or mention a “motor-
driven car” but the definition therein of a “motor
vehicle” is comprehensive of all motor-driven vehi-
cles, including a motorcycle. Hence, within the

meaning of the statute, the terms “motor vehicle,”
“motor-driven car” and “motorcycle” are synony-
mouy and equal.

In an act to punish the distribution of stolen
motor vehicles in interstate or foreign commerce
(Act of October 29, 1919, Chap. 89, 41 Stat. L. 324
Fed. Stat. Anno., 2nd Ed., Supplement 1919, p. 37), *
known as the “National Motor Vehicle Theft Act,”
Congress, in Section 2, gave the following defini-
tion :

“(a) The term ‘motor vehicle’ shall in-
clude an automobile, automobile truck, au-
tomobile wagon, motor cycle, or any other
self-propelled vehicle not designed for run-
ning on rails; * L

Berry on Automobiles (5th Hd., 1926).

(Sec. 2) “The automobile has been vari-
ously defined as a ‘self-acting or self-regu-
lating road wagon,’ ‘self-propelling, self-
moving, applied especially to motor vehicles,
such as carriages and cycles of the types
usually formerly propelled by horse or man’;
¥ % * gnd ‘as a self-moving carriage pro-
pelled by electric or other power.’

Automobile is the generic name which has
been adopted by popular approval for all
forms of self-propelling vehicles for use upon
highways and streets for general freight and
passenger service” (except steam rollers,
traction engines or vehicles on tracks) (p.
i)

“An automobile may be defined as a
wheeled vehicle, propelled by steam, elec-
tricity, or gasoline, and used for the trans-
portation of persons or merchandise. The
courts without making a clear distinction,
have generally used the terms automobile,
motor cycle, motor car, and in the earlier




10

cases, horseless carriage, as being synony-
mous with each other. Except where
special provision is made to the contrary, a
motor cycle is being considered as falling
within the statutes which use such terms”
(p= 2):

(Sec. 3) “The term automobile as used in
this work may be defined as a self-propelled
vehicle or carriage for the transportation of
persons or property and whose operation is
not confined to a fixed track * * * this
definition includes the automobile bi-cycle
and automobile tri-cycle.

This definition is in accordance with both
the popular and statutory acceptation of the
term. Moreover so far as it has been judi-
cially defined it is in harmony with the de-
cisions.”

(Sec. 4) “The automobile is variously re-
ferred to as auto, autocar, car, machine,
motor, motor car, and other terms equally
as commen, but neither complimentary nor
endearing. However, these are merely popu-
lar terms and inaccurate” (p. 3).

“Unless expressly excluded, the motor-
cycle falls within the definition of the auto-
mobile as the term has been used by the
various state legislatures, and also within
the general definition as heretofore given”
(p- 5).

“Motor car; a car which carries its own
propelling mechanism, as an electric motor,
pneumatic engine, steam engine, &c., and s
therefore a locomotive” (p. 4).

“A motorcycle is a vehicle of ‘like char-
acter’ with an automobile” (eiting Bonds V.
State, 85 S. E. 629, and Knight v. Savannah

El.,93 8. E. 17) (p. 6).

(Sec. 19) “The word ‘vehicle’ means any
carriage moving on wheels or runners used,
or capable of being used, as a means of trans-
portation on land.”

165

“The automobile comes within this definition; in
fact, the courts have unhesitatingly declared the
automobile to be a vehicle” (p. 106).

A carriage means anything that carries a load
(Abbott’s Law Dictionary; Century Dictionary;
Berry, p. 17).

The automobile is a carriage in both the broad
and restricted sense in which the word is used
(Berry, p. 17, citing many cases in the note).

“When used to describe a vehicle it is not
always confined to one class of vehicle, but
is often used as a generic term for that which
carries” (lbid).

That motorcycles and automobiles are synony-
mous in meaning and regulation is indicated by
the fact that in Berry’s fifth edition on automo-
biles he gives no separate classification to motor-
cycles, although he does give a separate classifica-
tion to bicycles. Motorcycles are treated exclu-
sively along with automobiles and he says that a
motorcycle is an automobile.

In Berry’s book the term “car” is given no sig-
nificance whatever, not even as the common expres-
sion describing an automobile. His definition of
a motor car includes a motorcycle (p. 4) and is
distinguished not by type or number of wheels, but
only by the fact that it “carries its own propelling
mechanism.” He says a motor car and a motor
vehicle are synonymous terms except where the
statute otherwise provides; both of these words
include a motorcycle. Since the word “motor” is
merely definitive of the propelling force, and is
common to all three of these words, it follows that
vehicle, car and cycle are synonymous terms.

RIS vaissgsass
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“Motorcycle.”
New Century Dictionary & Cyclopedia defines a
motorcycle as follows:

“A bicycle driven by an electric or other
motor; an automobile bicycle.”

In Hncyclopedia Britannice (11th Ed., Vol. 111,
p. 917) a motorcycle is defined as “a motor-driven
bicycle.”

The conviction of the rider of a motorcycle was
sustained as a violation of an act for the punish-
ment of the driving of a “motor car on a public
highway, recklessly or negligently,” at a prohibited
speed, in

In re Divisional Justices (1904), 2 Ir. K.
Bi69% 221 B ROASENES ) 4] = Nate,
A motorcycle was held to be a vehicle in

Myers v. Hinds, 110 Mich. 300; 33 L. R. A.
356; 64 Am. St. Rep. 345; 68 N. W.
156.

Thompson v. Dodge, (Minn.) 28 L. R. A.
608. ;

Lacey v. Wwn, 3 Pa. Dist. R. 811; 4 Pa.
Dist. R. 409.

State v. Collins, 16 R. 1. 371; 3 L. R. A.
394.

Holland v. Bartch, 120 Ind. 46.

Taylor v. Goodwin, L. R. 4 Q. B. Div. 228.

Berry on Automobiles (5th Ed.), p. 6.

Bonds v. State, 16 Ga. App. 401; 85 S. E.
629.

Knight v. Savannah El., 93 S. E. 17.

The New Jersey Motor Vehicle Act defines a
“motorcycle” as including all “motor-operated vehi-

13

cles” of the bicycle or tricycle type, whether the
motive power be a part thereof or attached thereto,
and having pedals and saddle with driver sitting
astride, or a platform on which said driver stands
(Sec. 1).

In Dunkelbarger v. McFarren (149 I1l. App.
630) the Supreme Court of Illinois held:

“The term ‘motorcycle’ is within the mean-
ing of a statute relating to the driving of
automobiles or other conveyances of a sim-
ilar kind or type.”

In Secott v. Dow (162 Mich. 636; 127 N. W. 712)
the Supreme Court held:

“A motoreycle is a motor vehicle.”

Same in

Hopkins v. Sweeny Auto School, 196 S. W.
722.

People v. Smith, 156 Mich. 173.

Huddy on Automobile (7th Ed.), Sec. 18.

Berry on Automobiles (5th Ed.), p. 5.

Whittaker v. Hitt, 285 Fed. 797; 27 A. L.
R. 951.

A motorcycle is an automobile.

Berry on Automobiles (5th Ed.), p. 2.

“A regulation of lights on ‘motor cars,
excepting bicycles and tricycles, is applica-
ble to motorcycles.”

Webster v. Terry, King’s Bench Div., Oct.
21,1913;1 K. B. 51; Ann. Cases 1917-A,
p. 226.




14

In the notes to Switzer v. Sherwood (80 Wash.
19; 141 Pac. 181; Ann. Cas. 1917-A, p. 218) are to
be found numerous cases holding :

“A motorcycle is generally held to be
within the terms of a statute regulating
motor vehicles, automobiles and the like.”

In O’Donohue v. Moon (68 J. P. [Eng.] 340; 90
L. T. [N. S.] 843; 22 Times L. P. 495) the High
Court of Justice, King’s Bench Division, held, in
a case arising under the Customs and Revenue Act
of 1888, that a motorcycle was a carriage, within
a statute requiring carriages to be licensed. In
delivering the opinion of the Court, Lord Alver-
stone said :

“The definition of ‘carriage’ in the act in-
cludes any carriage drawn or propelled upon
a road or tramway or elsewhere than upon
a railway, by steam or electricity, or any
other mechanical power; and having regard
to the gradual extension of this act and com-
mon knowledge of what is going on, it seems
to me that a machine which carries a person
along a road is none the less a carriage, be-
cause it is a very uncomfortable thing, and
because the persons on it are shaken up very
much when it is going along.”

If the term “carriage’” is broad enough to in-

clude a motoreycle, certainly the term “car” must
be.

“Automobile.”

An automobile is defined as ‘“a vehicle for car-
riage of passengers or freight, propelled by its own

motor.”

1 Bouvier Dictionary (3rd Rev.), 294.
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“All formg of self-propelling vehicles for
use upon highways and streets for general
freight and passenger service.”

New International Encyclopedia (Vol. 2),
p- 303.

Webster’s New International Dictionary defines
“automobile” as follows:

“An automobile, vehicle or mechanism,
especially a self-propelled vehicle suitable
for use on a street or roadway.”

In citing this definition the Georgia Supreme
Court (in Bonds v. State, 16 Ga. App. 401; 85 S. E.
629, 630) added:

“In contemplation of law, it matters not
whether the machine had two, three or four
wheels.”

In Dunkelbarger v. McFarren (149 I11. App. 630)
the Court considered an Illinois act applying to
“any automobile or any other conveyance of a sim-
ilar type or kind” was held to apply to a motor-
cycle. In holding that a motorcycle was an “auto-
mobile,” the Court said:

“A motor cycle is propelled by the same
power as an automobile, the use of which
power causes the same loud and rapid ex-
plosion. It moves with kindred speed, and,
when not propelled by human power, has
many of the general features of an automo-
bile; the main difference being that it runs
on two wheels, instead of four. If two motor
cycles should be fastened and operated to-
gether, side by side, for the purpose of carry-
ing passengers, there would be no question
that the vehicle so constructed would be of
a type or kind similar to an automobile, and
yet if defendant in error’s contention be cor-
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rect, such contrivance ceases to be of such
kind or type when separated into two dis-
tinct conveyances.”

“<Automobile’ is the general name which
has been adopted by popular approval for
all forms of self-propelling vehicles for use
on highways and streets for general freight
and passenger service. * * * In the plural,
all motor traction vehicles capable of being
propelled on ordinary roads; wheeled vehi-
cles used for the conveyance of persons.”

Citing 6 C. J. 867.

The term “automobile” held to be sufficiently
comprehensive to cover auto trucks.

Kelleher v. Portland, 112 Pac. 1076.
1 Words and Phrases (2nd Ser.), 375.

Mr. Huddy, in his law of automobiles (p. 3),
speaking of machineg which he calls “automobiles,”
or self-propelling carriages, says the only definition
he has been able to find of them is in English’s Law
Dictionary (p. 78), which states that the term
means all motor traction vehicles capable of being
propelled on ordinary roads.

In Bonds v. State (16 Ga. App. 401; 85 S. E.
629) it was held:

“The terms ‘automobile,” ‘motor vehicle,’
‘motor car, and in the earlier cases ‘horse-
less carriage’ are synonymous with each
other. Hxcept where special provision 18
made to the contrary, a motorcycle is con-
sidered as falling within the statutes which
use such terms.”

Also in

Ruling Case Law, 1167.

“Vehicle.”

Century Dictionary and Cyclopedia:
“Carriage, conveyance.

1. Any carriage moving on land, either
on wheels or on runners, a conveyance.

2. That which is used as an instrument
of conveyance, transmission or communica-
tion.”

New English Dictionary:
“Vehicle—L. vehiculum, f. vehere to carry.

(6) A means of conveyance provided with
wheels or runners and used for the carriage
of persons or goods; a carriage, cart, wagon,
sledge, or similar contrivance.

(7) Any means of carriage, conveyance or
transport.”

Standard Dictionary:

“Vehicle— (1) That in or on which any-
thing is or may be carried ; especially, a con-
trivance with wheels or runners for carrying
something; a conveyance, as a carriage,
wagon, or car; specifically in law, any arti-
ficial contrivance used or capable of being
used as a means of transportation on land.”

Webster’s New International Dictionary:

“Vehicle—L. vehiculum, fr. vehere to
carry.

(1) That in or on which any person or
thing is or may be carried, especially on
land, as a coach, wagon, car, bicycle, etc., a
means of conveyance.”
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“Motor Car.”

“The terms motor car, automobile, motor
vehicle and motor cycles are synonymous.”

2 Ruling Case Law, 1167.

Bonds v. State, 16 Ga. App. 401; 85 S. K.
629.

Dunkelbarger v. McFarren, 149 I11. App.
630.

Scott v. Dow, 162 Mich. 636; 127 N. W.
712.

Hopkins v. Sweeny Auto School, 196 S. W.
722.

People v. Smith, 156 Mich. 173; 120 N. W.
581; 21 L. R. A. (N. S.) 41.

Berry on Automobiles (5th Ed.), p. 2.

Huddy on Automobiles (Tth Ed.), Secs. 2
and 3.

. The case of People v. Smith, supra, involved a
criminal statute.

In Webster v. Terry (K. B. Div., Oct. 21, 1913;
1 K. B. 51; Anno. Cas. 1917-A, 226) the Court held:

“A regulation of lights on motor cars, ex-
cepting bicycles and tricycles, is applicable
to motor cycles.”

Can

The Century Dictionary and Cyclopedia defines
“car” as follows:

A wheeled vehicle.

“Car—chariot.

L. carrus—A two-wheeled vehicle, for
transportation of burdens.

Cart, wagon.
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Charriot, move, carry.
1. A wheeled vehicle or conveyance, espe-
cially one having only two wheels.
* * * * * *
3. A vehicle running on rails, horse car,
railway car.

4. The basket of a balloon in which the
aeronaut sits.”

From the same origin come the English words
“chariot,” “carriage,” “cart” and “carry.” The
word “car” does not denote the type, but the func-
tion of a vehicle—a vehicle whose function is to
carry, to carry burdens, and “especially one having
only two wheels.”

Century Dictionary:

“Car—(1) A wheeled vehicle or convey-
ance, espectally one having only two wheels.
(a) The two-wheeled passenger-conveyance
much used in Ireland and especially called
a jaunting-car. (b) The low-set two-wheeled
vehicle of burden used in many parts of
Great Britain, especially for hogshead and
the like, * * *

(3) A wvehicle running upon rails.”

New English Dictionary:

“Car—A kind of a two-wheeled wagon for
transporting burdens.

(1) A wheeled vehicle or conveyance. (a)
Generally—a carriage, chariot, cart, wagon,
truck, ete.”

Standard Dictionary:

“Car—A wheeled vehicle of conveyance of
either one of several kinds. * * *

(2) An automobile.
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(3) A two-wheeled or four-wheeled vehi-
cle of various local forms and uses.”
1. Vehicle for use on a railroad.

2. Wheeled vehicle, as an automobile,
chariot.

3. The cage of an elevator.

The basket of a balloon or the like.

4
5. A floating box of live fish, etc.
6

A constellation—the Northern Car.

Webster’s New International Dictionary:

“Car—(1) A wehicle moved on wheels;
a. In general, a carriage, cart, wagon, tru(k
ete vt et Some partlcular Lehzcle so called,
as an automobile, * * *.”

Funk & Wagnalls Standard Dictionary defines

“car’”’ as:

“Car. A wheeled vehicle or conveyance,
including carriages, chariots, wagons, trucks,
ete., a Vehlcle that turns, or that runs bS
turmn(r on wheels, a Vehlcle running on
rails; a vehicle adapted to the rails of a
allroad a carriage for running on the rails
of a Iallwm“ any Wheeled carriage used for
carrying goods or passengers on a railroad,
whether the road is a tramway over the
streets of a city, to be operated by horses, or
a more extended road to be worked by steam
tractors. The words ‘car, ‘coach,” ‘stage;
and ‘stage coach’ have been used synony-
mously The speed of a car, or the manner
in which it is propelled, doee not determine
whether it can properly be classified as a
cars

9 C.J., p. 1283.
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“Any vehicle adapted to rails of a rail-
road.”

Perez v. St. Antonio etc. R. Co., 67 S. W.
137

“Any kind of a vehicle other than a loco-
motive or tender used by a railroad company
for the transportation of passengers, em-
ployees or property upon or along its tracks
* * * all kinds of cars.”

3 Hlliott on Railroads (3rd Ed.), Sec.
1947, p. 254.

- Numerous decisions hold that a hand car is a
“car” (9 Cyc. 1283, Note). Likewise a push car
(6 Cyc. 1284, Note). Likewise a tram car (Mo.
etc. R. Co. v. Smith, 99 S. W. 743).

“The term ‘car’ iz generally used in this
country -for any wheeled vehicle used for
carrying goods or passengers on a railroad.”

State v. Lawng, 14 Mo. App. 247, 249.

In O’Hara v. E. St. L. Connecting R. R. (150 I1l.
587) it was held:

“The term ‘car’ in its proper significance
includes many if not all classes of vehicles
on wheels, and we see no reason why in its
proper generic sense it may not be held to
embrace locomotive engines as a species of
car.”

In U. 8. v. Chi. & N. W. Ry. Co., 157 Fed. 615,

619, the United States District Court (Nebraska)

held that a steam shovel car was a “car” within
the meaning of the Federal Safety Appliance Act.

The same conclusion was reached by the United
States Supreme Court with respect to the same
kind of a car in Schlemmer v. B. R. & P. Ry. Co.,
205 U. 8. 1; 51 L. Ed. 681.
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A locomotive engine was held to be a “car” under
the Federal Safety Appliance Act in U. S. v.
P. & R. Ry. Co., 223 Fed. 215.

In New York a “car” was defined as a ‘“vehicle
that turns, or that runs by turning on wheels”
(N. Y. v. Third Ave. R. R., 32 N. E. 755).

Under the Federal Employers Liability Act a
“car” means any kind of a vehicle (except locomo-
tive and tender) used by a railroad company for
the transportation of passengers, employees or
property upon and along its tracks, including a flat
car (M. K. & T. Ry. Co. v. Smuth, 99 S. W. T43).

Under the Federal Safety Appliance Act an en-
gine wag held to be a “car” (U. S.v. C. & N. W.
Ry. Ca., 157 Fed. 616, 619).

A hand car is a “car” (Boyd v. M. P. Ry. Co.,
139 S. W. 561, and many other cases). Likewise
a push car, which is but a platform on wheels
(Seery v. G. C. & S. I'. R. Co., 77T S. W. 950).

In Maine v. Tardiff (111 Me. 551; 90 Atl. 424)
the question was whether a railroad hand car was
a “car” within the meaning of that word in a
Maine statute. The court said:

“The broadest possible definition should
be given to the words ‘railroad car.” It
should include any and every wvehicle .con-
structed and calculated for operation over
railroad tracks.”

Other decisions supporting the general proposi-
tion that the broadest possible definition should be
given to the word “car,” as applied to railroad or
railway cars, are:

Woodward Iron Co.v. Lewis, 171 Ala. 233.

West. Industrial Co. v. Wasco Land &
Stock Co., 197 Pa. 390.

Dawis v. Maury, 117 S. E. 283.

Corpus Juris, Vol. 9, “Car.”
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In Woodward Iron Co. v. Lewts (171 Ala. 233)
a motor car on tracks in an underground mine was
held to be a ‘“car” within a statute allowing re-
covery for negligent operation of a ‘“car” or train
upon a railroad.

Same holding in

Boyd v. Mo. Pac. Ry. Co., 236 Mo. 54; 249
Mo. 127.

Tex. & Pac. Ry. Co. v. Webb, 31 Tex. App.
498.

In Johnson v. 8. P. Co. (196 U. 8. 1; 49 L. Ed.
362) the United States Supreme Court held a rail-
road locomotive was a “car” within the meaning of
the Federal Safety Appliance Act. In that case
Chief Justice Fuller said (p. 369):

“Moreover, it is settled that 'though penal
laws are to be construed strictly, yet the
intention of the legislature must govern in
the construction of penal as well as other
statutes; yet they are not to be construed
so strictly as to defeat the obvious intention
of the legislature.”” Citing cases, including
a portion of a decision of Mr. Justice Storey,
reading as follows:

“I agree to that rule in its true and sober
sense; and that is, that penal statutes are
not to be enlarged by implication or ex-
tended to cases not obviously within their
words and purport, but where the words are
general and include various classes of per-
sons, I know of no authority which would
justify the court in restricting them to one
class, or in giving them the narrowest inter-
pretation, where the mischief to be redressed

by the statute is equally applicable to all of

them.”
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This iy significant as applied to the interpretation
of an insurance policy in a civil case, since the
Federal Employers Liability Act was a penal stat-
ute, and under the rule should be construed more
strictly than the terms of a contract. Yet, under
a penal statute the United States Supreme Court
has held that the general word “car,” standing
alone and unqualified, included a steam shovel and
a steam locomotive.

If such a latitude is permissible in the construc-
tion of a penal statute, a much wider latitude
should be allowed in construing the same word
in an insurance policy, where the rule requires
the adoption of the construction most favorable to
the insured.

“Bicycle.”

“A bicycle is a vehicle and governed by
the same rules as that governing the use of
vehicles.”

Myers v. Hinds, 110 Mich. 300; 67 N. W.

156, 157; 33 L. R. A. 356.

In commenting upon this case, the Michigan
Supreme Court (in People v. Smith, 156 Mich. 173)
said :

“The distinction between bicycles and

motorcycles is that one is propelled by mus-
. s 8
cular and the other by mechanical power.’

Webster’s Dictionary defines a bicycle as a “car.”
In Diocese of Trenton v. Toman (74 N. J. Eq.
702, 711) Chancellor Walker (then Vice-Chan-
cellor) held that an easement for a “carriageway’
was sufficient to include such use by automobiles.
In support of that conclusion he cited and dis-
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cussed a number of cases which involved bicycles,
viz., Taylor v. Goodwin (4 Q. B. Div. 228), which
he termed “a case entirely in point, on principle,”
and Richards v. Danvers (176 Mass. 413), which
held :

“We have no doubt that for many pur-
poses a bicycle may be considered a vehicle
or a carriage.”

“Carriage.”

“Carriage” means whatever carries the load,
whether on wheels or runners, and also that which
is carried, whether on wheels or runners or on horse-
back (Conway v. Town of Jefferson, 46 N. H. 521,
526). “Carriage” includes stages, coaches, wagons,
carts, sleighs, sleds and every other carriage or
vehicle used for the transportation of passengers
and goods or either of them (Cobly’s Ann. St. Neb.
1903, Sec. 6064). The word “carriage” was held to
include a bicycle in

Dawis v. Petrinovich, 21 So. 344; 36 L. R.
A. 615.

Jones v. City of Williamsburg, 34 S. K.
883; 47 L. R. A. 294.

Swift v. City of Topeka, 23 Pac. 1075;
8 L. R. A. 772.

Shadewald v. Phallips, 75 N. W. 7T17.

Also numerous cases cited in
1 Words and Phrases 977.
This also applies to the locomotive machine

known as a bicycle (motorcycle) which belongs to
the genus vehicle or carriage (same reference).

-
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Also in

O’ Donohue v. Moon, 68 J. P. (Eng.) 340;
90 L. T. (N. S.) 843; 22 Times R. P. 495.

“Car” and “Vehicle?’

Not only in a technical, but also in the most
actual and proper sense, these two words are
synonymous in their meanings. This fact cannot
be denied on the authority of any published dic-
tionary. By reference to The Century Dictionary
and Cyclopedia, let us observe the parallelism of
the two words.

Vehicle. Car.
Latin noun—Vehiculum. Carrus.
Verb—Vehere, to carry. To carry.
Carriage, conveyance. Chariot, conveyance.
Wagon. Wagon.
Move. Move.

1. Any carriage moving A wheeled wvehicle, a
on land, either on two-wheeled wvehicle, a
wheels or runners. wheeled  wvehicle for

transportation of bur-
dens, a wheeled vehicle
or conveyance, especially
one having only two
wheels.

Hence, it appears that the words “vehicle” and
“car” mean the same thing, except that a “car” is
any kind of a “vehicle” moving on wheels, whether
on two wheels, as a cart, or on four wheels, as a
“arriage, chariot or wagon, but especially “one hav-
ing only two wheels.”
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The inevitable conclusion seems to be that a car
is a vehicle and must be considered as meaning any
vehicle moving on wheels, “especially one (as a
motorcycle) having two wheels.”

Correctly speaking, the word “car” applies more
truly to a motorcycle than to an automobile. To
exclude a motorcycle from the classification of
vehicles covered by the word “car” is to sacrifice
correct language upon the altar of the vernacular
and pure speech on the altar of slang.

Summanry of Definitions.

Amid this multiplicity of definitions and the total
absence of any definition of a “motor-driven car”
there stands in unbroken and unchallenged unanim-
ity the conspicuous and important fact that the
terms “automobile” and “motorcycle” are equiva-
lent and synonymous, and both comprehended
within the statutory, dictionary and legal defini-
tions of a “vehicle,” which, in turn, is but one of the
various constituent definitive elements of the more
general term (or genus) “car.” To say that a “car”
is an automobile, and nothing else, is to deny the
long and illustrious list of ancestry intervening
between the two terms. It is common in this coun-
try to make a verb of every popular or much used
noun. For instance, we go ‘“automobiling” or
“motoring.” We “taxi” to the station, we “motor-
cycle” here and there. But, do we ever “car” or go
“carring” anywhere? If not, why not? For this
very simple reason: There are not two guesses
what an automobile, a motorcycle or motor is. In
the parlance of the day, any noun that indicates ¢
species rather than a genus is transformed into
and used as a verb. ‘“Car” is not so used because
it has a general and comprehensive meaning. It
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is a word denoting genus rather than species.
“Automobile” has a definition, “motorcycle” has ¢
definition, yet both are included in the same defini-
tion in the Motor Vehicle Act, in Berry on Auto-
mobiles, Huddy on Automobiles, and in all the de-
cisions. If things that are equal to the same thing
are equal to each other, why say an ‘“automobile”
is a motor-driven car and deny the same to its
equivalent, a motorcycle that is driven or pro-
pelled by a motor? Confining ourselves to a motor-
driven car, we find quite a variety of motor-driven
-ars that are not automobiles. There is the trolley
-ar, the motorized passenger cars on electrified rail-
roads, tram cars, cable cars, elevator cars and rail-
1rcad motoreycles.

The “car” involved in this case is one that is
“motor-driven.” This does not relate to the kind of
a car; it is merely the a‘djle-ctive describing its man-
ner of propulsion. The noun is a “car”—any kind
of a car that is driven or propelled by a motor.

Private Vehicle.

No mention is made of the word “private,” hence
there is probably no question raised as to whether
the motorcycle upon which the deceased was riding
at the time of the accident was a private vehicle.
He was a police officer of the Township of Millburn
and was riding a motorcycle owned by the town-
ship and assigned to him for the purposes of his
duties. An examination of the context of the policy
indicates that it was intended to apply to two
classes of conveyances, namely :

1. A passenger car, passenger steamship or
steamboat, public omnibus, street railway car,
taxicab or automobile stage carrying fare-
paying passengers, or a vehicle operated for
hire. In other words, a common carrier.

2. A private vehicle or motor-driven car.

It, therefore, appears that the two classes re-
ferred to in the policy are common carriers and
other than common carriers, and the word “pri-
vate” iy used to distinguish from common carriers.
The vehicle upon which the deceased was riding at
the time was a private vehicle since it was not a
common carrier.

{(1','1/(' »
#

In the LaPorte case (hereinafter referred to) the
word “in” seems to have played an important part
in reaching the court’s conclusion. The interpreta-
tion of that word is not directly involved in our
:ase, since the trial court found that Perry suf-
fered death by being thrown from his motorcycle.

In the Salo case (hereinafter referred to) the
word “in” is referred to, but not dwelt upon, for
the reason that in that case, as in ours, the findings
were that the insured was thrown from his motor-
cycle.

However, in both cases, as in ours, this word was
used in the argument, to indicate that a motorcycle
could not have been meant by the word ‘“car” be-
cause one cannot ride ¢n a motorcycle.

In our case the trial court expressly found that
the decedent came to his death by being thrown to
the ground from a motorcycle which he was riding,
hence there is no question in this case of whether
the insured was riding “in” or “on” a car. We dis-
cuss the word here only because of the contention
of the defendant that the use of the word ‘“in”
indicates that a motorcycle could not have been
intended by the policy.

PR e O S e e R L s
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The Meaning of the Word “In.”

The terms of the policy make it applicable to two
separate and distinct situations respecting motor-
driven cars:

1. By the wrecking or disablement of any
car in which the insured is riding or driving.
2. By being thrown accidentally from such
L
car.

The court found that Perry lost his life by being
thrown from a motorcycle.

Dictionarial Definition.

In The New Century Dictionary and Cyclopedia
(Vol. IV, pp. 3024-3025) the word “in” is defined :

“In early use the preposition ‘in’ was often
interchangeable with the related ‘on.
* * ¥ * ¥* *
On; upon: as, in the whole; ¢n guard.
2 * * * * *
The notion of rest or existence in, * * *
to, or upon.”

In the Latin, whence cometh the word, it was
either “in” or “un,” used interchangeably. From
it we get both words “in” and ‘“on.”

That the words “in” and “on” are interchange-
able appears from many daily experiences. Idioms
are as truly part of the English language as accu-
rate orthodox words or phrases.

“On hand” does not mean that the subject is
actually “on” something. The Louisiana Court
assumed that a motor-driven car must have a body
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within which the rider might be protected from
the dangers of congested traffic.

This is more than a literal interpretation of the
word “in.” It is perfectly proper and very common
to say a person is “in the saddle.” There is no
enclosure in that case. We say “on the train” when
we mean we are in a car of a train, yet when we are
in a house we do not say we are on the house. The
landsman says “on a ship,” but the sailor says “in
a ship.” A train “in the station” is by no means
literally so.

The same policy insures against accident by the
wrecking or disablement of any public omnibug or
automobile stage or passenger steamship or steam-
boat ‘“en which such insured is travelling.” Sup-
pose he was injured while riding on the upper deck
of a I'ifth Avenue bus, or while standing on the
deck of a steamship or steamboat, would he forfeit
the protection of his policy in such a situation?
What would be his chances of recovery if he was
riding on the Pike’s Peak Railroad, where the cars
have only flat platforms with seats on them? Or if
he was riding on a load of hay or on a buckboard
wagon, or on the running gears of a log wagon,
either of the last of which are “horse-drawn vehi-
cles,” ag described in the policy. If a man is “in
the saddle” while riding a horse he is in the saddle
while riding a motorcycle.

But it is contrary to all the rules of interpreta-
tion of insurance policies to rest a decision on
such a narrow question of whether the insured is
1 Or ON a car.

If a recovery under the policy in question de-
pends strictly upon the insured being in, or in the
interior of the car, then it could apply, strictly
speaking, only when the insured was riding in an
enclosed car, of the sedan or similar type. If the
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language used means that the insured must be rid-
ing in the seat of the car, then a person riding n
the saddle of a motorcycle complies with the re-
quirement.

In the case of Depue v. Travelers Ins. Co. (166
Fed. 183) the United States Circuit Court (E. D.,
Pa.) considered the liability of the insurance com-
pany upon a policy which covered bodily injury sus-
tained (among other places) ‘“while in a passenger
elevator,” in a case where it could not be. deter-
mined whether the insured was actually in the ele-
rator at the time of the accident. In reaching a
decision that the policy applied, the court relied
upon a line of (very numerous) cases construing
policies covering bodily injury sustained “while ac-
tually traveling in a public conveyance,” to apply

(a) Where the insured had left a railway
car temporarily at a station, and was injured
in the effort to board the train after it had
started to pursue the journey (p. 186);

(b) Where the insured fell upon a slippery
sidewalk while passing from a steamboat land-
ing to a railway station, during a continuous
journey ; ‘

(¢) Where the insured was injured by be-
ing thrown from the platform of a rapidly
moving car (p. 189);

(d) Where the insured were injured get-
ting on or off a train, bus or street car,

and many other decisions therein reviewed, in
which the word “in” was held to mean “on” as
well.

In Andrews v. State (8 Ga. 700; 70 S. E. 111)
it was held that where the indictment charged that

)
e)

the accused unlawfully shot a pistol “while in a
passenger car”’ and the evidence showed that he
discharged the pistol while on the steps of the car,
the variance was held not material, the words “in
the car,” as used in the statute, being equivalent
to “on the car.”

9 Words and Phrases (2nd Ser.), 983.

The court said:

“The preposition ‘in, as a prefix to the
article ‘the’ and a noun—as ‘in the house,’
or ‘in the car, or ‘in the ship—means not
only inside the house or ship, but also ‘on
the house,’ ‘on the car, or ‘on the ship.””

Other authorities holding that “in” means (even
in criminal cases) “on” or “near to,” or “in the
close vicinity of” an object, are:

Woods v. State, 67 Mass. 575.

Northrup v. Railway Passenger Assurance
Co., 43 N. Y. 516.

Theobold v. Railway Passenger Assurance
Co., 26 Eng. L. & Eq. 432.

May on Insurance, Sec. 524.

Bush Bros. M. & L. Co. v. Hastwood, 132
S. W. 389, 392.

Nash v. Webber, 204 Mass. 419.

Blake v. Ex. Ins. Co., 12 Gray 264.

People v. Klommer, 137 Mich. 399.

In Wright v. Aetna Life Ins. Co. (10 Fed. [2nd]
281) the Circuit Court of Appeals of the Third Cir-
cuit had before it a case arising under an accident
insurance policy in which the question in dispute
was whether the insured was “riding in” an auto-
mobile at the time of his injury. The facts indi-
cated that while a car was descending a steep hill
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at a high rate of speed and out of control of the
driver, the insured either jumped or was thrown
from the car and suffered fatal injuries as a result
of contact with the ground. The insurance com-
pany contended that at the time of his injury he
was out of the car and not in it. The court held
(p- 283) as follows:

“If this company did not intend that one
who jumps from a machine was to be pro-
tected, it could have made that unambiguous
in a few words. It considered the matter of
exceptions for it inserted four. If by its
omission to do so it has couched the policy
in such terms that reasonable men could
reasonably contend, it applied to and cov-
ered a situation such as is now before us,
we are justified under the settled rule of
construction in resolving that ambiguity
against the company in giving the policy
such construction.”

In King v. Travelers Ins. Co. (101 Ga. 64) the
insured was held to have been “traveling in a con-
veyance”’ even while he was traveling afoot from
the steamboat wharf to the railroad station during
the prosecution of his journey.

It therefore appears from the foregoing decisions
that the courts have interpreted the word “in”
rather than construed it, and that when they use
the word “in” or “on” interchangeably, they are
using both words according to their original and
proper meaning.

Hence, we say that one who is riding “in” is also
riding on a motor-driven car. In fact, it is very
common to say one is riding on a wagon, or on a
street car, or on a boat, or on a train, or on a motor
truck, when he is in fact within the enclosure of
any of them, or that one is on time or in time.
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So, the word “in” as used in (or on) this policy
simply means that one was being carried by
(whether in. or on) a motor-driven vehicle.

But, aside from that, recovery can be had if the
insured was thrown from a motor-driven car,
whether he was riding in or on it at the time he
was thrown.

The question of “in” or “on’ ig important in this
case only in determining whether a motorcycle is a
car.

If a motorcycle is a “motor-driven car,” he can
recover as a result of being “thrown from” the
same, independent of the fact whether he was rid-
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ing “in” or “on” the motorcycle.

THE RUuLES GOVERNING THE CONSTRUCTION OR
INTERPRETATION OF INSURANCE POLICIES.

Here we consider ground of appeal—

“3. The Supreme Court erred in its inter-
pretation of the provisions of the policy of
insurance upon which the action was
brought.”

Forfeitures Not Favored.

To hold that a motorcycle is not a “car” (it is
admittedly motor-driven) is to work a forfeiture of
the policy and totally defeat a recovery in this case.
Of such a result the courts invariably disapprove.

In Wright v. Aetna Life Ins. Co. (10 Fed. [2nd ]
281, 283) the United States Circuit Court (Third

Circuit) held:

«#% % * When the words of a policy are,
without violence, susceptible of two interpre-




In Depue v. Travelers Ins. Co. (166 Fed. 18:
187) the United States Circuit Court (D, Bas)

tations, that which will sustain the indem-
nity it was the object of the assured to ob-
tain should be preferred” (citing Insurance
Company v. Boon, 95 U. 8. 128; 24 L. Ed.
395).

“In case there is any ambiguity in the
policy the rule is that all provisions, condi-
tions or exceptions which in any way tend
to work a forfeiture of the policy or limit
or defeat liability thereunder should be con-
strued most strongly against those for whose
benefit they are inserted, and most favorably
toward those against whom they are meant
to operate.”

O L

In Wilkinson v. Aetna Life Ins. Co. (88 N. E.
550; 25 L. R. A. [N. 8.] 1256, 1260) it was held

“It has been repeatedly held that a con-
tract of insurance like the one upon which
this suit is based, if there is any ambiguity
in the language used in the policy, as the
language found in the policy is that of the
insurance company and not of the insured,
should be favorably construed on behalf of
the insured and so as not to defeat a recov-
ery in favor of the insured.”

>

“It will be observed that the foregoing de-
cisions were all made in suits brought to
enforce the single liability which was the
limit of the company’s obligation under the
older forms of the policy. If this obligation
could not be enforced, the company would
escape altogether, and, therefore, in further-
ance of its presumed intent to afford indem-

nity unless such intent was clearly excluded
by the words of the policy, every ambiguous
phrase was construed in favor of the insured,
and the circumstances surrounding the in-
jury were looked upon with a similar dis-
positicn.”

In Snyder v. Dwelling-House Ins. Co. (59 N. J.
L. 544, 549) Mr. Justice Depue, in delivering the
opinion of the Court of Errors and Appeals, said:

“It 'is a settled rule in the construction
of contracts of insurance that policies of
insurance will be liberally construed to up-
hold the contract and conditions contained
in them which create forfeitures will be con-
strued most strongly against the insurer and
will never be extended beyond the strict
words of the policy. Carson v. Jersey City
Insurance Co., supra (43 N. J. L. 300). In
Stone’s Adminastrators v. United States Cas-
ualty Co., 5 Vroom 371, 375, Chief Justice
Beasley said: ‘A qualification of the agree-
ment so restrictive of the rights of the party
insured ought not to be admitted unless the
terms of the endorsement will bear no other
rational interpretation. If the terms used
are imperfect, it is the fault of the defend-
ants. It is their contract, and the construc-
tion of it must be most strongly against

)

them.” ”

In Primrose v. Casualty Co. (232 Pa. St. 210;
81 Atl. 212) the Pennsylvania Supreme Court con-
sidered a case where suit was brought on an acci-
dent insurance policy for death caused by the colli-
sion of a taxicab, in which the insured was riding,
with a telephone pole. The policy provided double
indemnity for injuries received while the insured
was riding as a passenger in or on a public convey-
ance provided for passenger service and propelled
by steam, compressed air, gasoline, naphtha, elec-
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tricity or cable. The insurance company contended
that the double indemnity applied only to the case
of a person occupying a place for which he pays
his fare in a railway car or conveyance operated
for the common use of himself and such promiscu-
ous persons as may happen to take passage en route,
over which conveyance he exercises no control. In
delivering the opinion of the court, Justice Brown
said (p. 213) :

“It is to be noted that the clause was in-
serted by the insurer itself in the policy of
insurance which it issued to the insured,
and, if it intended that the same should have
the restricted meaning for which its counsel
now contend, it could have readily so worded
the clause. The insurance company could
have so framed it that there would now be
no doubt that the appellee could not insist
that it was intended to extend to her claim.
It is next to be remembered that, as the
words used in the clause are the language
of the insurer, a salutary rule of construc-
tion requires them to be construed most
favorably to the insured (Hughes v. Central
Accident Insurance Co., 222 Pa. 462, 71 Atl.
923 ; May on Insurance, Sec. 17 5); and, for
the same reason, if the clause is capable of
two interpretations equally reasonable, that
is to be adopted which is most favorable to
the insured (citing cases). * * * A con-
tract of insurance must have a reasonable
interpretation, such as was probably in the
contemplation of the parties when it was
made; and, when the words of a policy are,
without violence, susceptible of two interpre-
tations, that which will sustain a claim to
the indemnity it wag the object of the as-
sured to obtain should be preferred.”

The court held that the double indemnity applied
and affirmed a judgment below in favor of the
plaintiff,
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In Railway Mail Ass’n v. Moore (15 Fed. [2nd]
547, 551) the United States Circuit Court of Ap-
peals, Fourth Circuit, held:

“The rule is that courts do not favor for-
feiture and where doubts arise as to the
proper construction of an insurance con-
tract, that view should be adopted which 1s
most favorable to the insured and will pre-
vent an annulment of the policy.”

Citing :

Mutual Life Ins. Co. V. Hurni Co., 263
U. S. 167; 68 L. Ed. 235; 31 A. R. L.
102.

Hartford Life Ins. Co. v. Unsell, 144 U. S.
439; 36 L. Ed. 496.

Pleasants v. L. E. Mutual Ins. Ass’n, 70
W. Va. 389; 73 S. E. 976; Ann. Cas.
1913-E, 490.

In Silverstein v. Commercial Casualty Ins. Co.
(143 N. E. 231) the New York Court of Appeals
considered a case in which the plaintiff was a pas-
senger in a side car attached to the motorcycle. He
was killed, and suit was brought on an accident
insurance policy which excused the company from
liability for injuries received while riding a motor-
cycle. In the answer filed by the insurance com-
pany, it alleged that the deceased was killed not
while riding, but “while riding in or upon a motor-
cycle.” Judge Andrews, in delivering the opinion
of the court (p. 232), says:

“The insured, therefore, might fairly give
this interpretation to the contract. The re-
sult in the courts below was erroneous. ks-
pecially is it so when in no sense did Silver-
stein mount the machine. He sat not on, but
in the car. As no other defense is suggested,
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the verdict reached by the jury at Trial Term
under direction of the judge should be re-
instated and judgment granted to the plain-
tiff' thereon.”

This decision serves to indicate to what lengths ¢
court is justified in going to avoid a forfeiture of
the policy and the denial of recovery thereunder.

Unless the word “car” is given the broad mean-
ing which the definitions and interpretations of the
courts fully warrant and require, the door is opened
for the avoidance by the insurance company of its
liability under its policy, in contravention of the
foregoing rules, as to a large variety of (motor-
driven) vehicles falling properly within those defi-
nitions. It also lays the foundation for a wide-
spread deception of the public, who would naturally
suppose, asg Perry did, that this policy afforded pro-
tection against injury sustained while riding or in
being thrown from a motorcycle.

Interpreting the Policy.

The rule governing the interpretation of insur-
ance policies is familiar and well settled. If there
are any doubts, uncertainties or ambiguities in the
language of the policy, they are to be resolved in
favor of the insured and against the insurance com-
pany.

The defendant insurance company prepared this
policy, and made its own selection and arrangement.
of words, presumably with great care and delibera-
tion, by experts and legal advisors employed by and
acting exclusively in its interest; yet, in using the
term “motor-driven car,” it selected a term which
is not common and is not defined in any motor
vehicle act, in Berry or Huddy on Automobiles (the
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two leading text books on the subject), Bouwier’s
Dictionary, or in Words and Phrases. In fact, an
express definition cannot be found for the term.
That an ambiguity and uncertainty, which requires
construction, iy indicated by the term itself, which
has no definition to be found anywhere, as well as
the fact that in two different states (lLouisiana
and Massachusetts) the question has gone, and
now in New Jersey goes, to the highest court for
interpretation. The length to which the Massachu-
sctty and Louisiana Courts felt called upon to go
in arguing the question in their decisions (both of
which decisions are discussed at length later in
this brief ), shows conclusively, notwithstanding the
conclusions to the contrary, that there was some
question about the meaning of the word ‘“car”
which has so many and different meanings in every-
day use. We contend that there is a manifest un-

certainty or ambiguity in the term as applied to
modern vehicles. To say that the word “car” means
only a certain kind of an automobile is drawing too
fine a distinction for either reason or justice.

The rule of construction is given as follows:

“It is a cardinal principle of insurance
law that a policy or contract of insurance is
to be construed liberally in favor of insured
and strictly as against the company. Stated
more {ully, the rule is that where, by reason
of ambiguity in the language employed in
the policy or contract of insurance, there is
doubt or uncertainty as to its meaning and
it is fairly susceptible of two interpretations,
one favorable to the insured and the other
favorable to the company, the former will be
adopted.”

32 Cyc. 1152, Sec. 265.
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“%* % * Thus it has been frequently held
in cases in which questions arose that all am-
biguities and obscurities in the language of
a contract of insurance and all doubts and
uncertainties as to its meaning or construc-
tion are to be resolved against the company
and in favor of the insured; that, where the
policy is so drawn as to require construction,
it will be construed in favor of the insured;
that the policy will be so construed as to
permit a recovery by insured where it is
fairly susceptible of such a construction;
and that where two interpretations equally
fair may be made that which allows the
greater indemmnity will prevail.”

32 0. J. 1154, Sec. 265.

“The rule requiring a strict construction
against the company and a liberal construc-
tion in favor of the insured applies where
the contract of insurance iy written or pre-
pared by the company as it usually is and
indeed the reason for the rule is that insured
has no voice in the selection or arrangement
of the words employed and that the language
of the contract is selected with great care
and deliberation by experts and legal ad-
visors employed by, and acting exclusively
in the interest of the company, and therefore
it is at fault for any ambiguity or uncer-
tainty therein. 7The rule is applicable to all
kinds of insurance contracts and to all parts
of each contract, including words, phrases,
sentences, or clauses of doubtful meaning or

susceptible of more than one construction.”

32 C. J. 1155, Sec. 266.

Joyce on Insurance (Sec. 221) says:

“It has long been determined with an al-
most unwavering unanimity that insurance
contracts, when susceptible of more than one
interpretation, shall be construed in favor
of the assured.
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This rule is imperative and undoubted,
since to hold otherwise without an absolute
necessity therefor would tend to subvert the
very object and purpose of insurance, which
is that of indemnity to the assured in case
of loss, or the payment of money on the hap-
pending of a contingency, and this indem-
nity should be effectuated rather than de-
feated.”

Again, in Section 222:

“It iy a settled rule of construction that in
cases of doubt policies of assurance shall be
construed strictly against the insurer. * * #
So of two interpretations equally reasonable
that construction most favorable to the as-
sured must be adopted, for the language is
that of the insurers, and if the terms of the
policy are such that reasonable and intelli-
gent men would honestly differ as to its
meaning it would be construed against the
insurer.”

In Harris v. American Casualty Co. (83 N. J. L.
641) the Court of Errors and Appeals considered
a case involving the construction of an insurance
policy. The Chancellor, in delivering the opinion
of the court, said (p. 646) :

“But, assuming that there is such am-
biguity in the terms of the policy that would
make it at least doubtful as to whether col-
lision with water and land, horizontal ob-
jects, was within the terms of the policy,
still it is a familiar rule that the words used
in a policy of insurance should be inter-
preted most strongly against the insurer
where the policy is so framed as to leave
room for two constructions. Liverpool ¢c.
Insurance Co. v. Kearney, 180 U. S. 132.

Therefore, if there be any doubt as to
whether moving water or the surface of the
land under it, being horizontal objects, are
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within the terms of the policy, which doubt
is not conceded to exist, still the law govern-
ing the construction of the sort of contract
under consideration comes in aid of the
plaintiff’y contention, and makes the defend-
ant’s liability plain.”

In the case of Banta v. Continental Gas Co. (113
S. W. 1140) it was held:

“The policy should be interpreted so as to
extend its protection over as wide a field of
accidental injury as is consistent with its
language, but its natural meaning must not
be violated. If the effect of an insurance
contract is clear, it must be enforced, as
written, without adding an increased liabil-
ity by construction; but as its terms are
prescribed by the company, it they are of
doubtful meaning, they will be construed
most strongly against the company.”

In the case of Lowenstein v. I'idelity & Casualty
Co. (88 Fed. 474, 479) the United States Circuit
Jourt considered an insurance policy which con-
tained the words “or otherwise” in connection with
an exception in the policy against death caused by
inhaling gas. The insured had met his death by
asphyxiation, and the exception in the policy read,
“this insurance does not cover injuries resulting
from poison or anything accidentally or otherwise
taken, administered, absorbed or inhaled.”

The insurance company defended on the ground
that the words “or otherwise” were intended to ex-
cept it from liability for death from inhaling gas,
accidentally or otherwise. Judge Phillips, in writ-
ing the opinion, said :

“If it was the purpose of the company as

suggested by its counsel in argument at the
bar, in inserting the word ‘otherwise,” to

45

avoid the effect of the ruling in the Paul
Case, it is a sufficient answer to say that
the court in that case guggested to the com-
pany the apt and direct words which would
accomplish that end, whereas, if it employed
the words ‘or otherwise’ for such purpose,
1t was a concealed purpose, not apparent to
the ordinary mind, and not at all calculated
to carry to the insured, like Lowenstein, even.
a suggestion that it was intended to say by
the policy that the company would not an-
swer for lability resulting from inhaling
gas, or other poisonous substances, whether
taken voluntarily and consciously, or invol-
untarily and unconsciously.”

% W * # %

“The language of Judge Taft in Indemnity
Co. v. Dorgan, 7 C. C. A. 592, 58 Fed. 956,
may be aptly applied as a conclusion to this
discussion :

‘It is a well-settled rule in the construc-
tion of insurance policies of this character,
which the insured accepts for the purpose of
covering all accidents, to construe all the
language used to limit the liability of the
company strictly against the company. Pol-
icies are drawn by the legal advisers of the
company, who study with care the decisions
of the courts, and, with those in mind, at-
tempt to limit as nearly as possible the scope
of the insurance. It is only a fair rule, there-
fore, which courts have adopted, to resolve
any doubt or ambiguity in favor of the in-
sured, and against the insurer.””

This decision indicates that where a company in
writing its insurance policy uses words which are
not specific, or attempts to limit its liability by
words so general as to conceal its purpose in a
manner not apparent to the ordinary mind, the
words will not limit the liability or extend the
exception beyond the specific words actually used.
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Hence, in our case, the courts will not permit the
insurance company, by the use of the word “car,”
to excuse itself from liability on the theory that
a particular species or kind of car was intended,
but in construing such a policy the court will apply
the indemnity to any class or kind of object falling
within the most general classification which the
word indicates.

While it is true that words should be given and
understood in their plain, ordinary and popular
sense, there is, nevertheless, a limit to be placed on
that.

When we are called upon to interpret a solemn
contract, like an insurance policy, upon which so
much depends for the survivors of the insured, we
cannot ignore the dictionaries entirely and sub-
ject an important question to the caprice of indi-
vidual interpretation of words. People who speak
correctly and who frame important contracts are
discriminating in the selection of words. They
would not say “hot dogs” in referring to frank-
furters, even if that commodity is commonly known
by the former term.

Our view iy that if it had been the intention to
limit the application of the word ‘“car” to auto-
mobiles, the latter word would have been used. If
it had been the intention to discriminate against
motoreycles, they would have been expressly ex-
cepted, as was the case in the policy involved in
the case of Silverstein v. Commercial Casualty Ins.
Co. (143 N. E. 231), recently decided by the New
York Court of Appeals.

We think that the policy, by expressly providing
in paragraph (1) of the “Standard Provisions” (p.
8) that no reduction in the indemnity would be
made if the insured increased the hazards of his oc-
cupation, as well as by the use of the word “car,

b
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which is a word of broader scope than the word
“automobile,” for instance, was intended to have a
broad scope, so as to cover virtually any vehicle that
was motor-driven, whether operated on the streets
or on rails. To give the policy as broad an applica-
tion as possible, without doing violence to the
terms, has been the invariable rule of the courts,
and where two interpretations equally fair may be
made, that which allows the greater benefit to the
insured will prevail (32 Cyc. 1154). This court,
in Harris v. Am. Cas. Co. (83 N. J. L. 641, 646),
considered this rule as applicable “where the policy
is so framed as to leave room for two construc-
tions.”

[t is a fine spun theory which holds that the
word ‘“car” means an automobile and nothing
else, and that that automobile must have a body of
such a nature that the rider must be enclosed within
it. Such an interpretation makes the words “car”
and “automobile” exclusively synonymous. That
being so, by substituting the latter for the former
in the policy, it would read “motor-driven automo-
bile,” and thus the adjective would be superfluous,
since an automobile is motor-driven or it is not an
automobile.

It must be presumed that the adjective has some
significance, and the only theory upon which any
significance can be given to it is that it was the
intention to give the policy a broader application
than to an automobile, namely, to any and all
classes of (motor-driven) vehicles that would come
under the broad and general term ‘“car.”

Let us see where the limited definition contended
for by the insurance company would lead us.

The policy covers injury sustained by the wreck-
ing or disablement of “a passenger steamship or
steamboat.” Suppose the insured under such a
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policy should be injured by the wrecking or dis-
ablement of a passenger motorboat or a modern
trans-Atlantic liner operated by Diesel engines, or
a modern ferryboat operated electrically. None of
these is a steamship or steamboat. Would the
court say that he could not recover?

The policy applies if the insured is injured while
riding in or by being thrown from a horse-drawn
vehicle. Suppose the insured suffered injury while
riding in (or on) or by being thrown from a farm
wagon drawn by a team of mules, or while the
wagon was standing at the roadside with a team
of horses hitched thereto, and was run into by some
other moving object. Would the court, in either
case, deny recovery? We think the test iy not
whether the vehicle was actually being drawn by
horses, or was actually in motion. The words
“horse-drawn” serve only to identify the class of
vehicles intended.

So with the car, any “motor-driven” car was in-
tended. Suppose the insured was a railroad track-
man who traveled back and forth on a motor-driven
hand car, or a railroad lineman who traveled on
a railroad motorcycle, or a coal miner who rides
in and out of the mine on a motor-driven coal car
(all of these have been held to be cars), or a farmer
who plows with a tractor, or the operator of a
moter-driven baggage truck such as we see in prac-
tically all large railroad stations, or the operator
of the little motor-driven trucks that haul strings
of freight trucks on the steamship piers, or by the
operator of the motor-driven tractor which hauls
the Pennsylvania Railroad freight cars through the
streets of Jersey City, or the operator of a motor-
driven road scraper. If this policy had been issued
to anyone of these persons, and he was injured
while riding in (or on) such a motor-driven vehicle,
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would recovery be denied because he was not riding
in or thrown from an “automobile”? All of these
classes of vehicles fall within the accepted defini-
tion of a car, and many of them fall within the
accepted definition of an “automobile,” yet the
types of construction and mechanism differ as
widely from the popular conception of an auto-
mobile as does a motorcycle, which also falls within
the general definition of an “automobile.”

I't seems like a distortion, and a forced limitation,
of the meaning of the word “car,” to limit it to an
automobile, as popularly so called. The word “car”
existed and had a well-defined meaning for cen-
turies before an automobile was thought of. Can
we now limit its meaning to a comparatively new
vehicle and entirely ignore its past history and
meaning, and limit the application of an insurance
policy to a particular species when the words used

indicates a genus of vehicles?

This is in direct conflict with all the well-settled
rules, established for a century, for the construc-
tion and interpretation of contracts of insurance or
otherwise.

At the time this policy was written the New Jer-
sey Motor Vehicle Law was in effect, defining motor
vehicles, automobiles and motorcycles. There was
at that time, also, a vast body of judicial decisions
defining such vehicles. It must be assumed that
the insurance company was acquainted with all
these and that the language of the policy was
framed subject thereto and in conformity there-
with. Those definitions must be read into the
policy and be used to interpret its provisions.
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THE PRECEDENTS RELIED UPON BY THE SUPREME
COURT.

The trial court rested its decision upon the cases
of—

Salo v. North American Accident Ins. Co.,
153 N. E. 557, decided by the Supreme
Judicial Court of Massachusetts, Octo-
ber 19, 1926 (printed in full as Appen-

dix “A” of this brief), and

LaPorte v. North American Accident Ins.
Co., 109 So. Rep. 767, decided by the
Supreme Court of Louisiana, October 5,
1926 (printed in full as Appendix “B”
of this brief),

and assumed that the policy involved in the Salo
case was

“for all practical purposes identical with the
one in suit and against the same company,
and the reasoning stated in the opinion in
that case is approved by this court.”

Of course, the fact that either of those cases was
against the same company has no relevancy or
pertinence to this case.

In the absence of precedents in our own juris-
diction on the same question, we realize that the
decisions of the courts of sister states might, if well
reasoned, be persuasive, but, of course, they are
not controlling in this court, since there may be
principles of construction established by this court
or by statute that are different from those prevail-
ing in the foreign jurisdictions, which would render
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a different conclusion necessary even on an identi-
cal contract or the same state of facts.

Our purpose is to distinguish this case from those
cited, in several respects, and to show that they
are not reliable precedents.

THE SALO CASE.
Differences in Policies.

The trial court erroneously assumed (without
any evidence whatever on the subject) that “for all
practical purposes’” the provisions of the policy in-
volved in the Salo case were “identical” with those
of the policy in suit. The policy in question in this
suit is designated as “Series 229.” The policy in-
volved in the Salo case was “Series 249.” We have
procured and print an exemplified copy of the Salo
policy in Appendix “C” of this brief and will offer
the original exemplified copy at the argument. It
will appear from a comparison of the two policies
that they are different in a number of essential
provisions. Even the portion of the Salo poliey
quoted in the Massachusetts decision is not the
same as the corresponding provision in our policy.

The decedent, Perry, was at the time of the issu-
ance of our policy (as well as at the time of his
death) a motorcycle traffic officer of the Township
of Millburn, and his occupation was undoubtedly
so stated in his application for the issuance of this
policy, which called for a statement of his “occupa-
tion.” The Salo policy was issued March 19, 1924.
Our policy was issued January 30, 1925. At that
time this company issued two different kinds of
policies, “Series 229” and “Series 249.” Series 249,
under which Salo was insured, provided in its
“General Provisions” as follows (p. 90 of this
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brief) : “(1) Employees of City Police and Fire
Departments will not be covered while on duty.”
The Salo policy also expressly excluded injuries

sustained while working on a public highway (p.
88 of this brief. Series 229 (our policy) con-
tained no such provisions. In many other impor-
tant respects, such as coverage, indemnities, pre-
miums, persons to which they are applicable, ex-
cluded cccupations, conditions, general provisions,
ete., the two policies are so radically different as
to render them totally different types of policies.
Doubtless it was for these reasons, considering the
occupation shown on Perry’s application, that the
company issued to Perry a policy of Series 229
instead of Series 249, which, by several important
provisions, was totally inapplicable to his place and
character of employment.

The object of Perry in obtaining this insurance
was to obtain coverage for injury and death. Ob-
viously, for at least two major reasons, Series 249
was not appropriate for him, unless it was the in-
tention of the parties to provide coverage only for
the time when Perry was off duty. The risk of
injury at such times is negligible. It was the dan-
gers incident to Perry’s occupation, and to the
duties of his daily life which exposed him to danger,
that prompted him to purchase accident insurance.
It is only the presence of danger that prompts any-
one to apply for, or enables the insurance company
to sell, accident insurance. The company recog-
nized this, since it provided in this policy as fol-
lows:

“(12) If the insured shall at any time
change his occupation to one classified by
the Company as less hazardous than that
stated in the policy, the Company, upon
written request of the insured and surrender
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of the policy, will cancel the same and will
return to the insured the unearned pre-
mium” (p. 10)

In another place the policy provides:

“(1) * * * No reduction shall be made
in any indemnity herein provided by reason
of change in the occupation of the insured
or by reason of his doing any act or thing
pertaining to any other occupation” (p. 8).

Paragraph (1), last above quoted, permits the
insured to increase the hazards of his employment
without limit, and paragraph (12) permits him to
cancel the insurance if, by change of employment,
the hazards of employment decrease or disappear.
Since no occupation is stated in the policy, it is
assumed these paragraphs refer to that stated in
the application.

Obviously, the Salo policy would have been of
no benefit to Perry and, by its express terms, would
not have applied to Perry’s accident, since it oc-
curred while he was (a) on duty as a traffic police-
man and (b) while he was working on a public
highway.

On the other hand, Salo was not a police officer,
but was engaged in personal pursuits and used his
motorcycle for personal purposes and did not work
on the public highway.

Thus, we observe that these two policies were
totally and radically different in their terms, cover-
age, the class of persons and employments to which
they were intended to apply, and in other irrecon-
cilable respects. Salo’s policy expressly excluded
policemen and firemen while on duty and injuries
sustained while working on the public highway.
Perry’s policy, by not excluding them, presumably

Liziaeats
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included policemen and fireman, whether on duty
or not, and employment on public highways.
Surely such an obvious and express difference in
the terms, nature and purpose of the two policies
should be helpful in interpreting the meaning of
and applying the terms of the policy in question,
and in distinguishing our case, for the purposes of
this insured, from the Salo case.

Difference in Definitions.

There is another important difference between
our case and the Salo case, arising from the defini-
tion of the comprehensive term “motor vehicle,”
which is defined in the Massachusetts statute as
follows (Mass. G. L., Chap. 90, Sec. 1) :

“‘Motor vehicles,” automobiles, motorcycles
and all other vehicles propelled by power
other than muscular power, except railroad
and railway cars and motor vehicles running
only upon rail or tracks, ambulances, fire
engines and apparatus, police patrol wagons
and other vehicles used by the police depart-
ment of any city or town or park board
solely for the official business of such depart-
ment or board, road rollers and street
sprinklers.

‘Motorcycle,” any motor vehicle having but
two or three wheels in contact with the
ground, and a saddle on which the driver
sits astride, or a platform on which he
stands, or any bicycle having a motor at-
tached thereto and a driving wheel or wheels
in contact with the ground in addition to
the wheels of the bicycle itself.

‘Automobile,” any motor vehicle except a
motoreycle.”
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The definitions of the same terms in our Motor
Vehicle Act (1 Cum. Supp. 1979, Sec. 1) are as
follows:

“(1) The term ‘motor vehicle’ includes
all vehicles propelled otherwise than by mus-
cular power, excepting such vehicles as run
only upon rails or tracks.

(2) The term ‘motor cycle’ shall include
all motor operated vehicles of the bicycle or
tricycle type, whether the motive power be
a part thereof or attached thereto, and hav-
ing pedals and saddle with driver sitting
astride, or a platform on which said driver
stands.

(3) The term ‘automobile’ includes all
motor vehicles except motor cycles.”

Under the definition of a “motor vehicle” in the
Massachusetts statute, Perry could not have recov-
ered under his policy in that state no matter how
the court should construe the term “motor-driven
car.” If he had been riding in an enclosed auto-
mobile instead of on a motorcycle, the result would
have been the same, since the statute expressly ex-
cluded from the definition “police patrol wagons
and other vehicles used by the police department
of any city or town or park board solely for the
official business of such department or board.”
Under the Massachusetts definition, Perry’s motor-
cycle was not even a motor vehicle, since it was
one of the “other vehicles” used by a police depart-
ment. Under the New Jersey definition it was a
motor vehicle.

It seems clear, therefore, that the decision of a
court upon a policy essentially different in terms
and purpose, and limited by a statutory definition
that would have excluded Perry entirely, could not
constitute even a persuasive precedent in a case on
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a different policy, under a different statutory defi-
nition of a term which included the vehicle upon
which Perry was riding and from which he was
thrown at the time of his death.

The Decision of the Court.

After admitting that the term “motor vehicle”
included a “motor cycle,” the Massachusetts court
states:

“While every motor cycle is a motor vehi-
cle, it is plain that every motor vehicle is not
a motor cycle.”

This reasoning applies equally to an automobile.
Obviously, under the statutory definition in Massa-
chusetts (and New Jersey), while every automobile
is a motor vehicle, it is equally plain (from the
definitions themselves) that every motor vehicle is
not an automobile.

Under both definitions the term ‘“automobile” in-
cludes a motor truck of any size, character or de-
scription. Hence, it is equally true that while
every motor truck is a motor vehicle, it is equally
plain that every motor vehicle is not a motor truck.

Applying the same logic to a “horse-drawn vehi-
cle” (also referred to in the policy), of course a
horse-drawn vehicle is any vehicle drawn by a
horse or horses. Under all the definitions, a “vehi-
cle” is “any carriage or conveyance moving on land,
either on wheels or runners.” This would include
a stone-sled and the most luxuriant limousine or
ponderous motor bus. All stone-sleds are vehicles,
but all vehicles are not stone-sleds.

This is saying, only, that a part is less than the
whole. It isin no way conclusive or determinative
on the question involved in the case. Then the
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Massachusetts court assumes that because an auto-
mobile is a “motor-driven car,” and the statute
makes a distinction (for the purposes of license
fees, but not for the application of the statute)
between an automobile and a motorcycle, that it
necessarily follows that if an automobile is a
“motor-driven car,” a motorecycle is not a “motor-
driven car.” Since the purpose of the statute was
to regulate the use of motor vehicles, and that term,
as defined therein, includes, with equal regard, an
automobile and a motorcycle, it would seem that
“things which are equal to the same thing are equal
to each other.” In this respect we think the Massa-
chusetts court merely begged the question.

But that court goes on to say:

“The word ‘car’ is ordinarily used in
speaking of an automobile. It is a common

expression describing an automobile. It is
a matter of common knowledge that in ordi-
nary conversation a motorcycle is not re-
ferred to as a car, but spoken of as a motor-
cycle.”

This argument is not conclusive because the
Massachusetts (and our) definition of an automo-
bile includes all motor vehicles except motorcycles.
Hence, it includes motor trucks, yet in speaking
of an automobile we do not think of a motor truck,
nor i a motor truck referred to as a “car.”

It may be true that the word “car” is ordinarily
used in speaking of an automobile, but (to use the
argument of the court) every car is not an auto-
mobile.

The meaning of the word ‘“car” is discussed at
length elsewhere in this brief.
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The Massachusetts court also says:

“The difference in the mechanical con-
struction of automobiles and motor cycles
does not indicate that a common designation
would naturally apply to both.”

Yet the statutory definition of an automobile in-
cludes every other conceivable type of vehicle pro-
pelled by other than muscular power, whether it be
a Ford two-passenger type, an interstate bus, a ten-
ton truck, a tractor, a private armored car, a self-
moving concrete mixer or a steam shovel.

We take it that the true distinction lies in the
motive power (whether the vehicle is propelled by
other than muscular power) and not in its mechan-
ical construction. Is there any greater difference
in mechanical construction between a passenger
automobile and a motorcycle than there is between
an automobile and a farm tractor, or a private
armored car, or a steam shovel, or a self-propelling
road mixer, all of which are equally automobiles
under that definition? The court assumed that
every automobile is a motor-driven car. Perhaps
so0, but is a farm tractor, a steam shovel, an armored
car, or a road mixer any more of a motor-driven car
than a motorcycle?

It is true that—

“A  motorcycle having ordinarily two
wheels is a machine more in the nature of
a bicycle equipped with motor power” ;

but what of that, they are both children of the full
blood of the parent idea of a “motor vehicle,” and
both of them were three wheeled vehicles—two be-
hind and one in front—when they first came into
the world.
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In 1769, Cugnot, a Frenchman, built a three-
wheeled automobile which carried two passengers.

An automobile built by Walter Hancock in 1824
had three wheels. In 1885 Gottlieb Daimler put
a single-cylinder engine in a bicycle. The year fol-
lowing, Carl Benz invented his three-wheeled auto-
mobile. In our own experience we have seen the
motorcycle develop from a three-wheeled ‘“veloci-
pede,” which the Century Dictionary and Cyclo-
pedia (p. 6714) defines as “a light vehicle or car-
riage with two or three wheels, impelled by the
rider.” The whole family came from the three-
wheeled ancestor, and now we are going back to
that idea in the ultra-modern three-wheeled ‘“cozy-
cab” which we see on our streets to-day.

As we see from the discussion of the word “car”
elsewhere in this brief, the whole wheeled family
descended from a two-wheeled cart, from which the
very word “car” has its origin. Why, then, is the
term “motor-driven car” ‘“applicable to an auto-
mobile” and “not appropriate to describe a motor-
cycle”?

Of eourse, as the court says, “the statutory defi-
nitions above referred to make it apparent that
there is a distinetion between an automobile and a
motoreycle.” That is obvious, but the statute de-
fines neither of them as a “car.”” The court’s diffi-
culty here arises from its unwarranted assumption,
at the outset, that an automobile iy a car and a
motorcycle is not.

The court then discusses the use of the word “in”
and concludes that the decedent did not ride “in”
his motoreycle, overlooking entirely the fact that
the policy covered a case where the insured is
“thrown from” (not “out of”’) a motor-driven car.

The Massachusetts court cites a number of cases.
It does not say they support its interpretation, for
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they don’t. It merely says they “are not at vari-
ance with the conclusions here reached.” We think
they are at variance with those conclusions.

In People v. Smith (120 N. W. 581; 21 L. R. A.
[N. S.] 41), the Michigan Supreme Court held that
a motorcycle, like an automobile, was a “motor
car” within the meaning of a criminal statute of
Michigan. We fail to see the difference between a
“motor car” and a “motor-driven car.”

The case of Maine v. Tardeff (90 Atl. 424 ; L. R.
A. 1915-A 817) involved neither an automobile or
a motorcycle, but a railroad hand car, and held it
was a ‘“car.”

So much argument to show that a motorcycle is
not a “motor-driven car,” indicates clearly that
there was, at least, some question about it. Other-
wise “methinketh thou protesteth too much.” Yet,
the Massachusetts court ignored, entirely (without
so much as a reference to), the well known rules
of construction applicable to insurance policies,
namely, if there is any doubt whatever about the
meaning of the terms of such a policy, it must be

resolved in favor of the insured. This subject is

discussed and authorities cited elsewhere in this
brief. If it was the intention to exclude motor-
cycles from the vehicular definition in the policy,
why did not the skilled draftsman of the policy say
“automobile” instead of “motor-driven car” (a term
for which an express definition cannot be found
anywhere)? If they had said “automobile,” that
term would, by the definition of the statute, have
excluded motorcycles while including every other
form of motor vehicle. In some policies airplanesy
are expressly excluded. In others, motorcycles are
expressly excluded, as in the policy involved in the
case of Sulverstein v. Commercial Casualty Ins. Co.
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(142 N. E. 321), recently decided by the New York
Court of Appeals and heretofore cited.

For these reasons, we think, the Massachusetts
decision is erroneous and should be disregarded by
this court.

The LaPorte Case.

The LaPorte case involved a policy of “Series
229,” identical in all respects with ours. In de-
ciding that case the Louisiana Supreme Court
seems to have been influenced in its opinion by a
statement printed at the top, but not included
within, the policy, which it quotes as follows:

“This policy provides indemnity for loss
of life, limb, sight or time by accidental
means, as herein limited and provided.”

IFrom this the court concludes that

“the policy in question is not one covering
accidents generally, but that the liability of
the insurance company issuing the same is a
restricted one, to be incurred only under the
particular circumstances and conditions
stated in the policy.”

If this statement on the policy had been within
the policy itself it would have been meaningless.
With or without it, there could be no difference in
the matter of construction. What the court takes
the pains to say about it is too obvious to require
statement. There was no alternative under the
well established rules. In any event, it could have
no influence on the interpretation of a word or
provision in the policy.

The next observation of the court is that the
policy was issued “for the small premium of 50
cents. The reason for the limitation contained in
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the present policy is apparent.” What had that
to do with the interpretation of its provisions? The
insurance company framed the provisions of the
policy and fixed the premium to suit itself. Whether
it charged 50 cents or $50 made no difference in
the meaning of its provisions. Neither in that case
nor in ours was inadequacy of consideration pleaded
or urged. If the policy was as limited in its appli-
cation as the defendant contended in that case, and
contends in this one, we should say the price was
excessive.

We are all familiar with the little sign at every
railroad ticket office window by which the Travelers
Insurance Company offers to insure the traveler
for $2,500 against accident for the small premium
of 25 cents. Unless inadequacy or failure of con-
sideration is in issue, the court will not even con-
sider the amount of the premium, and, in any event,
the question goes to the entire contract itself and
not to the construction of its provisions.

As a basis for its decision, the Louisiana court
assumed as “obvious” (but apparently without any
evidence to support it) that all the streets in which
motorcyclists ride are “congested”; that the rider
is “wholly exposed to accidents from collisions of
all kinds”; that the motorcycle is (but an auto-
mobile is not) “on a level with the traffi¢”; that a
motorcycle is (but an automobile is not) “without
protection, either by front or rear bumpers, or by a
body in which the motorcyclist may ride.” What
has congested streets, or the exposure of the driver
to accidents, or that the vehicle is “on a level with
the traffic,” or the absence of protection from
bumpers or a body, to do with the question of
determining the meaning of a word describing a
particular vehicle or class of vehicles? We think
none.
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An automobile chassis (which is only the run-
ning gears) would be a “motor-driven car” and
would have no body to protect the driver. More-
over, all automobiles do not have bumpers front
and rear.

The court also assumed that the rider of a motor-
cycle assumed “unusual risk” and, therefore, “it i
plain that these machines were excluded intention-
ally from the policy, not in terms, it is true, but
by restricting recovery only to cases of accidents”
described in the policy. Judging from every-day
occurrences there is a high degree of risk in oper-
ating an automobile under present-day conditions.
If the policy was not intended to cover risks, why
“choke at a gnat and swallow a camel?” The pur-
pose of the policy was to insure against risk, and
under paragraph (1) of the “Standard Provisions”
of the policy the insured was at liberty to assume
additional risks or more hazardous employment
without limit and without diminution of indemnity.
Under such latitude how could any risk be “un-
usual”? If motorcycles were to be “intentionally”
excluded, it would have been simple enough to have
expressed such an intention by using a more specific
word, like “automobile,” or “except motorcycles,”
as was done in the policy involved in Silverstein V.
Commercial Casualty Ins. Co. (142 N. E. 231).

In Wright v. Aetna Life Ins. Co. (10 F. [2nd]
281, 395) the United States Circuit Court of Ap-
peals said :

“If this company did not intend that one
who jumps from a machine was to be pro-
tected, it could have made that unambiguous
in a few words. It considered the matter of
exceptions for it inserted four. If by its
omission to do so it has couched the policy
in such terms that reasonable men could rea-
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sonably contend it applied to and covered a
situation such as is now before us, we are
justified under the settled rule of construc-
tion in resolving that ambiguity against the
company in giving the policy such construc-
tion.”

Although the Wright case was recently decided,
it declares no new rule of law. The Louisiana
court is in error in thus assuming an inten-
tional exclusion of motorcycles because of what it
assumes to be the “unusual risk” of riding a motor-
cycle. As a matter of fact, common knowledge
indicates quite the contrary of this assumption of
“unusual risk.” Motorcycle accidents are com-
paratively rare even in congested traffic areas. The
ease with which they can be handled and the small
space required for their operation enables them to
get about with lesy difficulty or danger of collision
than with an automobile.

That court also assumed, without justification,
that a “motor-driven car” must have a body and
more than two wheels “as a support, and as a pro-
tection to the driver against accidents.” Where
is there any such protection in an automobile, or
an automobile chassis, which has no body? Is there
any particular security against accidents in a body
or in more than two wheels? The very purpose of
the policy was to insure against risks and accidents,
else it would not have been purchased or sold.

Then the court says:

“So there is every reason, from the stand-
point of risk and liability, why defendant
insurance company should exclude motor-
cycles from its policy and none whatever to
induce it to include such dangerous ma-
chines, upon payment of the negligent sum
of 50 cents per year for an indemnity risk
of $1,000.”
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Here are three erroneous assumptions:

1. That the company excluded a motorcycle.
They could have done so but did not.

2. That motorcycles are ‘“such dangerous
machines.” There is no fact to support this
assumption.

3. That the sum of 50 cents is a “negligent”
consideration for the indemnity provided. As-
suming that the court means “negligible,” we
have already pointed out the irrelevancy of the
amount of the consideration.

The suggestion that a garage owner would not
“send a motorcycle to a customer to ride in when
he had ordered a ‘motor car’” is beside the point.
No such question was involved in the case. A
carage owner would not, under such circumstances,
send” a motor truck, or a motor hearse, both of
which are indisputably “motor-driven cars,” but he
might, with perfect propriety, have sent a “cozy
cab,” which is a motorcycle.

The court also assumed that the policy was a
contract that “is the special law of the case.” This
implies that a policy of insurance is above the law
and is not subject to the legal rules of construction
applicable to such contracts. This, of course, is not
true.

The definition from Encyclopedia Britannica
cited by the court does not bear out its contention.
In the first place, it defines a “motor car” and not
a “motor-driven car,” but that definition includes
an electric tram car, a train of railroad cars, and
expressly says that “of late years it has been more
usually applied in Great Britain to light automo-
biles or mechanically propelled carriages running
on common roads. On the continent of Europe and
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in the United States the usual expression for these
vehicles is ‘automobile’; the term ‘autocar’ has also
been employed.”

Berry on Automobiles (5th Ed., p. 2), giving the
definition of the American courts, says:

“The courts, without making clear dis-
tinctions, have generally used the terms au-
tomobile, motor vehicle, motor car, and in
the earlier cases, horseless carriage, as being
synonymous with each other. Except where
special provision is made to the contrary, a
motor-cycle is considered as falling within
statutes which use such terms.”

After all this argument to construe an ambiguity,
the court, “putting its blind eye to the telescope,”
says, “There is no ambiguity as to the language of
the policy,” and by this simple statement brushes
aside the rules of construction established by the
courts that a policy should be liberally construed in
favor of the insured and against the insurer.

The court disposed of decisions to the contrary
by finding that those cases “rest upon the definition
contained in such- statutes, or upon language in
them broad enough to include motorcycles, under
the terms of ‘motor-driven Ve'hicle;‘;’ or some other
similar term.” “A Daniel come to judgment!” Our
contention is that if there iy a statute (as there is
in New Jersey) defining such things, all contracts
effective in that jurisdiction are presumed to be
made subject to, and are governed by such defini-
tions. Since the Louisiana court referred to no
statute, it may be assumed it was not limited by
any statutory definition. We also contend that a
“vehicle” includes a motoreycle, both under the dic-
tionary and the statutory definition.
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Then the court quotes from 2 Ruling Case Law
(p. 1167) :

“The term motor car, automobile, motor
vehicle and motor cycle are synonymous,”’

and admits that the case of People v. Smith (120
N. W. 581; 21 L. R. A. [N. S] 41) held that a
motorcycle was a “motor vehicle,” and after quot-
ing the Michigan statute in question in that case,
says:

“Necessarily, a motorcycle is included in
the comprehensive terms of that statute, as
it is not found in the exceptions enumer-
ated.”

If that is true, why not apply the same rule of
construction to a policy of insurance?

The court disposes of the case of R. v. Div. Jus-
tices (2 Ir. K. B. 698), cited in the note in 21
L. R. A. (N. 8S.) 41, holding that a motorcycle is a
“motor car,” by saying that “the question was not
‘aised as to the exemption of defendant from prose-
cution on the ground that the act did not include
motorcycles.” Such an inference cannot be drawn
from the citation referred to, but the fact remains
that the rider of a motorcycle was convicted in that
case under the English Motor Car Act of 1903.
The fact also remains that under a Michigan stat-
ute relating to “motor vehicles,” the case of People
V. Smith expressly held that the term “motor vehi-
cle” included motoreycles.

The court admits that under a statute defining a
“motor car,” construed in Webster v. Terry (King’s
Bench Div., Oct. 21, 1913, 1 K. B. 51; reported in
Ann. Cases 1917-A, p. 226), “motorcycles clearly
:ame within the provisions of that act,” yet it says
a motorcycle is not a “motor car.”
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The court also says:

“It iy not difficult to see that a motoreycle
would come within that statute,”

referring to a Georgia statute relating to “automo-
biles, locomobiles and other vehicles and convey-
ances of like character.” Under the well known
rules of statutory construction, where a statute,
after making mention of specific things, extends
ity operation by general words, if, as the court ad-
mits, a motorcycle was included in the general
terms, it must have been because it was an object
of the same character as those specifically men-
tioned. This would imply (and was in fact held in
Bonds v. State, 16 Ga. App. 401; 85 S. B. 629)
that “motorcycle” and “automobile” were synony-
mous terms. Where does this leave the Louisiana
court with its decision to the contrary?

This question must have occurred to the court,
for it hastens to answer, as follows:

“The policy before us, however, is the
special law of the case, which we are called
upon to interpret, independently of the pro-
vigions of other statutes dealing with the
regulation of the speed, licensing and regis-
tration of motor cars and automabiles, &e.”

With this conclusion we disagree. As we have
already said, we think the statutory definitions of
motor vehicles, automobiles and motorcycles in the
Motor Vehicle Act govern the interpretation of the
policy in question.

For the foregoing reasons we think the LaPorte
decision is an unreliable precedent and should be
disregarded by this court in the instant case.

The Louisiana court referred to, but did not dis-
cuss, the point that one could not ride in a motor-
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cycle. We discuss this feature of the case elsewhere
in the brief.

These two cases were decided (almost simultane-
ously) in October, 1926, without any precedent or
authority whatever, and in the face of a great
weight of authority to the contrary. They are
contrary to the principle of stare decisis and should
not have been approved by the trial judge.

4.

THE VERDICT AND JUDGMENT OF THE SUPREME
COURT.

Here we consider grounds—

“l. The Supreme Court erred in finding
a verdict for the defendant.

2. The Supreme Court erred in its refusal
to find a verdict in favor of the plaintiff and
against the defendant.

* L * * * *

7. The Supreme Court erred in giving

final judgment for the defendant.

8. The Supreme Court erred in refusing
. .o . o ’
to give final judgment for the plaintift.”

These grounds of appeal are covered by the fore-
going argument, and, with that argument in view,
it is unnecessary to say more here than to state
these grounds of appeal.




Conclusion.

A decision in this case in favor of the plaintiff is
entirely consonant with the definitions in the stat-
ute and the many decisions of the courts.

A construction of the policy in favor of the plain-
tiff is necessary to give effect to the long established
rules of construction which not only abhor the
forfeiture of an insurance contract but require its
construction in favor of the insured if there is any
doubt about the meaning of the provisions as writ-
ten by the insurance company itself. This is a
sound and beneficent rule, without which the insur-
ance business would not long survive. Unless the
terms of a policy were construed most strongly
against the company, whose experts have taken
such pains to confine its liability within the narrow-
est possible limits, no one could safely purchase
insurance without the advice of counsel particu-
larly skilled in insurance law. The only alterna-
tive would be to prescribe the terms by statute, as
it has been necessary to do in this state respecting
fire insurance contracts.

The rules of construction and the decisions of
the courts above discussed render it just and fair
that this court hold that if motorcycle riders were
not intended to be included in the protective terms
of the policy, the defendant should have done one
of two things—it should have

(a) Used a more specific term than the word
Searioor

(b) Expressly excluded motorcycles from
its meaning.

1

We respectfully submit that the application of
the policy to the facts in this case should be sus-
tained and the judgment below reversed and that
the Supreme Court be instructed to enter judgment
for the plaintiff, with costs.

Respectfully submitted,

HOBART & MINARD,
Attorneys for Plaintiff.

GEORGE S. HOBART,
DvANE E. MINARD,
of Counsel.




APPENDIX A.

SALO v. NORTH AMERICAN ACC. INS. CO.
(153 N. E. 557)

(Supreme Judicial Court of Massachusetts.
Worcester. Oct. 19, 1926.)

INSURANCE.

Where policy sued on insured against injury or
death by wrecking or disablement of private motor-
driven car, burden was on plaintiff to show that
motorcycle on which deceased rode was ‘“motor-
driven car” within policy.

2. AUTOMOBILES.

Under G. L. c. 90, § 1, defining automobile and
motorcycle, term ‘“motor vehicle” includes both
automobiles and motorcycles, and, while every
motorcycle is motor vehicle, not every motor vehi-
cle is motorcycle.

[Ed. Note.—For other definitions, see Words and
Phrases, First and Second Series, Motor Vehicle.]

3. EVIDENCE.

It is common knowledge that in ordinary con-
versation motorcycle is not referred to as car, but
ig spoken of as a motoreyecle.

4. INSURANCE—Accident insurance policy, cover-
ing death in wreck of “motor driven car,”
held not to include motorcycle.

Accident insurance policy, covering death caused
by wrecking or disablement of private “motor-
driven car” in which insured was riding or driving,
held not to include a motorcycle, especially as de-
ceased did not ride in his motorcycle but on it.
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Exceptions from Superior Court, Worcester
County; L. S. Cox, Judge.

Action of contract by John J. Salo, administra-
tor of the estate of William Salo, deceased, against
the North American Accident Insurance Company,
to recover on an accident insurance policy. Find-
ing for defendant, and plaintiff excepts. Excep-
tions overruled.

M. M. Taylor, of Worcester, for plaintitf.
J. I. McGrath, of Fitchburg, and J. J. Mac-
Jarthy, of Worcester, for defendant.

CrosBy, J. This action of contract is brought by
the plaintiff as administrator of the estate of his
son, William Salo, who died on May 29, 1924, as
the result of injuries received by being thrown from
his motorcycle on that day. The intestate at the
time of hig death was insured by an accident insur-
ance policy issued to him by the defendant. The
case was heard by a judge of the superior court
without a jury upon an agreed statement of facts.
The plaintiff seasonably requested the trial judge
to make the following rulings:

“(1) Upon the agreed statement of facts
the plaintiff is entitled, as a matter of law,
to a verdict for $1,000 and interest according
to law.

“(2) Upon the pleadings and the agreed
statement of facts the plaintiff iy entitled, as
a matter of law, to a verdict for $1,000 and
interest according to law.”

The judge refused to rule as requested and found
for the defendant.

[1, 2] The pertinent provisions of the policy are
embodied in that portion entitled “Part I,” which
provides in substance that if the insured shall be
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killed the company will pay $1,000 if such death is
caused “by the wrecking or disablement of any pri-
vate horse-drawn vehicle, or private motor-driven
car in which insured iy riding or driving, or, by
being accidentally thrown from such vehicle or
car. * * *7 The sole question presented is
whether a motorcycle is a “motor-driven car” with-
in the meaning of those words as used in the policy.
The burden rested upon the plaintiff to prove the
affirmative of that proposition to entitle him to
recover. It is earnestly argued in his behalf that,
as a motorcycle is driven by a motor, it is a motor
vehicle; that the term ‘“motor vehicle” includes
motorcycles and automobiles; and that, therefore,
a motorcycle is equally with an automobile “a
motor-driven car.” G. L. c. 90, § 1, contains the
following definitions:

“‘Automobile,” any motor vehicle except

a motorcycle.”

“ ‘Motorcycle, any motor vehicle having
but two or three wheels in contact with the
ground, and a saddle on which the driver sits
astride, or a platform on which he stands,
or any bicycle having a motor attached there-
to and a driving wheel or wheels in contact
with the ground in addition to the wheels
of the bicycle itself.”

“‘Motor vehicles,” automobiles, motor-
cycles and all other vehicles propelled by
power other than muscular power, except
railroad and railway cars and motor vehicles
running only upon rails or tracks, ambu-
lances, fire engines and apparatus, police
patrol wagons and other vehicles used by
the police department of any city or town
or park board solely for the official business
of such department or board, road rollers
and street sprinklers.”
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[3, 4] It is apparent from the language of the
statute last quoted that the term ‘“motor vehicle”
includes both automobiles and motorcycles. While
every motorcycle is a motor vehicle, it is plain
that every motor vehicle is not a motorcycle. The
statute makes a clear distinction between an auto-
mobile (which manifestly is a ‘“motor-driven car”
as used in the policy) and a motorcycle. The word
“car” is ordinarily used in speaking of an auto-
mobile. It is a common expression describing an
automobile. It is a matter of common knowledge
that in ordinary conversation a motorcycle iy not
referred to as a car, but is spoken of as a motor-
cycle. The difference in the mechanical construc-
tion of automobiles and motorcycles does not indi-
-ate that a common designation would naturally
apply to both. A motorcycle having ordinarily two
wheels is a machine more in the nature of a bicycle
equipped with motor power. The statutory defini-
tions above referred to make it apparent that there
is a distinction between an automobile and a motor-
cycle. The term “motor-driven car,” as used in the
policy, while applicable to an automobile is not
appropriate to describe a motorcycle.

The provision in question in part I of the policy
refers to a private motor-driven car “in” which the
insured is riding or driving, while the provision in
part I relating to an injury sustained by the policy
holder by the wrecking or disablement of a railroad
car or passenger steamship or steamboat “in or on”
which he is traveling as a fare-paying passenger
indicates that a distinction was intended to be made
between the prepositions in and on. The insured
did not ride “in” his motorcycle; he rode “on” it.
Cases decided under statutes which make no dis-
tinction between automobiles and motorcycles are
not at variance with the conclusion here reached.

(i

See People v. Smith, 156 Mich. 173, 120 N. W. 581,
21 L. R. A. (N. 8.) 41, 16 Ann. Cas. 607; State of
Maine v. Tardiff, 111 Me. 552, 90 A. 424, L. R. A.
1915A, 817. Obviously a bicycle equipped with a
motor would not be a “motor-driven car,” although
it would be a motor-driven vehicle. ;

As the policy properly construed does not cover
an accident occurring while the insured is riding
on a motorcycle, it follows that the plaintiff’s re-
quests could not properly have been given, and that
he cannot recover.

Exceptions overruled.

APPENDIX B.
(161 La.)
No. 27501.

LAPORTE v. NORTH AMERICAN
ACC. INS. CO.
(109 So. Rep. 767)
(Supreme Court of Louisiana. May 31, 1926.
Rehearing Denied Oct. 5, 1926.)
(Syllabus by Editorial Staff.)

1. INSURANCE.

Policy covering accidents to insured “while walk-
ing or standing on public highway” held not to in-
demnify insured, where he was run over after being
thrown from motorcycle.

2. INSURANCE—DPolicy covering accidents in which
insured was thrown from “motor-driven car”
held not to cover injury, where he was thrown
from motorcycle (Rev. Civ. Code, arts. 13,
14).
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Insurer under policy covering accidents in which
insured was thrown from “horse-drawn .vehicle or
motor-driven car in which” he was riding held not
liable, where he was thrown from motorcycle, in
view of restrictive liability stated in policy and
Rev. Civ. Code, arts. 13, 14, since policy is special
law of case, and motorcycle is not “motor-driven
cars

Appeal from Civil District Court, Parish of
Orleans; E. K. Skinner, Judge.

Action by Mrs. Emily M. Laporte, widow of
Albert Major, against the North American Acci-
dent Insurance Company. Judgment for defend-
ant, and plaintiffs appeals. Affirmed.

Titche, Kiam & Titche, of New Orleans, for ap-
pellant.

Dart & Dart, Louis C. Guidry, and Robert Ewing,
Jr., all of New Orleans, for appellee.

Lanp, J. The widow of Albert Major, adminis-
tering his estate in the capacity of natural tutrix
of her minor children, has instituted this suit on an
accident policy of insurance issued to decedent by
the North American Accident Insurance Company.

While said policy was in force, the insured was
thrown from a motorcycle, knocked down, and run
over by a Ford automobile at the corner of Prytania
and St. Andrew streets in the city of New Orleans,
and died later at the Touro Infirmary in said city.

The sole defense urged by defendant company is
that the accident was not covered by the policy, as
a motorcycle is not such a motor-driven car as is
covered by the policy issued herein.

Under part 1 of the policy, an indemnity of
$1,000 is provided in case of loss of life. Plaintift
demands double that sum as a penalty for failure
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on the part of defendant company to make settle-
ment within six months after proof of death, and,
in the alternative, double the amount of insurance;
1. e., the sum of $500, under part 2 of the policy,
providing for loss of life “by being struck or
knocked down or run over, while walking or stand-
ing on a public highway, by a vehicle propelled by
steam, cable, electricity, naphtha, gasoline, horse,
compressed air, or liquid power.”

From a judgment rejecting her demands, plain-
tiff has appealed.

1. It is admitted in the stipulation as to the
facts “that at the time of the accident the said
Albert Major was riding on what is known as @
motorcycle, and he was by said Ford automobile
thrown therefrom, knocked down, run over, and
killed.”

[1] As the provisions of part 2 of the policy
apply to loss of life occasioned only by accidents
happening to the insured “while walking or stand-
ing on a public highway,” it iy clear that the dis-
missal of plaintiff’s suit as to the alternative de-
mand is correct.

While part 2 of the policy limits the right of the
estate of the insured to recover for accidents to
one who is “standing or walking on a public high-
way,” there is little or no restriction as to the
kind of vehicle by which the insured may be struck
or knocked down or run over; it being immaterial
whether he is killed “by a vehicle propelled by
steam, cable, electricity, naphtha, gasoline, horse,
compressed air, or liquid power.”

[2] While it is manifest that the heirs of the
insured, under part 2 of the policy, might recover
for the loss of his life had he been Kkilled while
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“standing or walking on a public highway” by being
struck, knocked down, or run over by a motorcycle,
yet recovery can be had, in this particular case,
under part 1 of the policy, only “by the wrecking
or disablement of any private horse-drawn vehicle,
or motor-drwen car, in which insured is riding or
driving, or by being accidentally thrown from such
vehicle or car.”

It is admitted in the statement of facts that
deceased was riding on a motorcycle at the time of
the accident, and “that by motorcycle is meant a
two-wheeled, motor-driven machine, substantially
as shown by the cut marked Exhibit 1, except that
the motorcycle ridden or driven by decedent, Albert
Major, was equipped with a seat at the rear, upon
which another person could ride, and Mrs. Emily
Laporte Major, now widow, often rode upon it be-
hind her husband.” (Italics ours.)

We fail to see wherein the above admission is
of any benefit to plaintiff in this case, as the in-
sured must be killed by being accidentally thrown
from ‘“a private horse-drawn wvehicle or motor-
driven car,” in which he is riding or driving, in
order that recovery may be had. The word “motor-
driven machine” is not used in the policy at all. It
must be conceded that a motorcycele is not “a horse-
drawn vehicle”; and while the word ‘“vehicle” is
broad enough when used in connection with the
word “motor-driven,” to include a motorcycle, yet
in the policy sued on the word “vehicle” is qualified
by and limited to “horse-drawn vehicles.” The sole
question, therefore, left for decision is whether a
motorcycle is a “motor-driven car” in which the in-
sured was riding or driving at the time of the acci-
dent.
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The policy issued in this case is headed with the
following statement in large type letters:

“This policy provides indemnity for loss
of life, limb, sight or time by accidental
means, as herein limited and provided.”
(Italics ours.)

In other words, it iy made plain to the public
that the policy in question is not one covering acci-
dents generally, but that the liability of the insur-
ance company issuing the same is a restricted one,
to be incurred only under the particular circum-
stances and conditions stated in the policy.

In this case the policy covers an indemnity of
$1,000 for loss of life, and iy issued to the insured
for the term of one year, upon the payment of the
small premium of 50 cents. The reason for the
limitations contained in the present policy is ap-

parent. It is obvious that one riding on a motor-

cycle in a public street, which may be congested
with automobiles and other vehicles, is wholly ex-
posed to accidents from collisions of all kinds. In
the first place, his machine is on a level with the
traffic, is supported by only two wheels, and is
without protection, either by front or rear bumpers,
or by a body in which the motorcyclist may drive
or ride.

Because of the unusual risk assumed by those
riding upon motorcycles, it is plain that these ma-
chines were excluded intentionally from the policy,
not in express terms, it is true, but by restricting
recovery only to cases of accidents to the insured
arising by being thrown from ‘“any private horse-
driven vehicle, or motor-driven car, in which such
insured is riding or driving,” thereby clearly indi-
cating a motor-driven car with a body, and having
more than two wheels as a support, and as a pro-
tection to the driver against accidents.
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So there is every reason, from the standpoint of
risk and liability, why defendant insurance com-
pany should exclude motorcycles from its policy,
and none whatever to induce it to include such
dangerous machines, upon the payment of the neg-
ligent sum of 50 cents per year for an indemnity
risk of $1,000.

A motorcyclist may ride upon his machine, but
he cannot ride in it. _

A motorcycle is not known as a “motor-driven
car,” or as a motorcar,” in the general and popular
sense of that term.

It would be difficult to conceive that a garage
owner would send a motorcycle to a customer to
ride in when he had ordered a “motorcar.”

It would be more difficult to conceive that such
customer would accept such a machine as a “motor-
car” if sent.

A policy of insurance is a contract between the
parties and is the special law of the case as far as
they are concerned.

The words of a law are generally to be under-
stood in their most usual signification. R. C. C.
art. 14.

Motorcycles are not expressly included within
the terms of the policy, nor are they embraced
therein by implication. “Motorcar” or “motor-
driven car” has a definite and well-understood
meaning in the United States.

In the Eleventh Edition of Encyclopedia Brit-
annica, vol. 18, p. 914, we find the following:

“The term ‘motorcar’ is one which was
primarily employed in America to denote the
:ar or carriage containing the electromotor
used for propelling an electric tramcar or
train of carriages on rails, but of late years
it has been more usually applied in Great
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Britain to light automobiles or mechanically-
propelled carriages running on common
roads. On the continent of Europe and in the
United States the usual expression for these
vehicles is ‘automobile’; the term ‘autocar’
has also been employed.”

There is no ambiguity as to the language of the
policy. The present case therefore iy not one to
which should be applied the principle of law that.
policies of insurance should be liberally construed
in favor of the insured and against the insurer.

Courts will not disregard the clear letter of the
law under the pretext of pursuing its spirit. R. C.
C. art. 13; 14 R. C. L. p. 931.

We have been cited to no case holding, under the
terms of the policy now before us, that a motorcycle
is a “motor-driven car” or a “motorcar.”

It is true that plaintiff has laid before us deci-
sions of the courts of other jurisdictions construing
special statutes, and holding that, under those par-
ticular statutes, a motorcycle is a motorcar; but,
upon analysis, these cases are found to rest upon
the definition contained in such statutes, or upon
language in them broad enough to include motor-
cycles, under the terms of “motor-driven vehicles,”
or some other similar term. We shall not attempt
to review all of the cases cited, but shall content
ourselves with the following :

In 2 Ruling Case Law, p. 1167, it is stated that:

“The terms motorcar, automobile, motor
vehicle, and motorcycle are synonymous.”

The case of People v. Smith, 156 Mich. 173, 120
N. W. 581, 21 L. R. A. (N. 8.) 41, 16 Ann. Cas. 607,
is cited in support of the general rule thus stated.
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An examination of the Smith Case discloses that
the defendant in that case was convicted for oper-
ating a motorcycle in violation of a statute (Pub.
Acts Mich., 1905, No. 196), entitled :

“An act to provide for the registration and
identification of motor vehicles, ete.”

Section 1 of this act contains the following defi-
nition :

) % % %

“The term and word ‘motor vehicles
shall be construed to mean all vehicles pro-
pelled by power, other than muscular power,
except traction enginesy and such motor vehi-
cles as run only upon rails or track.”

Necessarily, a motorcycle is included in the com-
prehensive terms of that statute, as it is not found
in the exceptions enumerated.

The case of R. v. Div. Justices, [1904] 2 Ir. K. B.
698, cited in note in 21 L. R. A. (N. 8.) p. 41, is not
authority for holding that a motorcycle is a motor-
car. It is true that the note citing this case states
that:

“The conviction of the rider of a motor-
cycle was sustained as a violation of an act
punishing the driving of ‘a motorcar on a
public highway,’ * * * at a prohibited
speed.”

The conviction was sustained, as stated, but the
question was not raised as to the exemption of de-
fendant from prosecution on the ground that the
act did not include motorcycles.

The points made in the case were that the order
and conviction were bad in form, and that there
was no evidence to justify a conviction under sec-
tion 1 of the Motorcar Act of 1903.
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In the case of Webster v. Terry, King’s Bench
Div. Oct. 21, 1913, 1 K. B. 51, reported in Ann. Cas.
1917A, p. 226, the statute specifically defined
“motorcar” to mean “a vehicle propelled by me-
chanical power.” Motorcycles clearly come within
the provisions of that act. No such issue was
raised in that case, the only question before the
court being whether a motorcycle came within the
provisions of an exception to the effect that the
regulations should not apply to “any bicycle, tri-
cycle or other machine to which section 85 Local
Government Act 188 applies.”

In Bonds v. State, 16 Ga. App. 401, 85 8. E. 629,
the statute covered “automobiles, locomobiles and
other wvehicles and conveyances of like character
propelled by steam, gas, gasoline, electricity, and
any power other than muscular power, upon the
public and private roads of the state of Georgia.”
It is not difficult to see that a motorcycle would
come within that statute.

The policy before us, however, is the special law
of the case, which we are called upon to interpret,
independently of the provisions of other statutes
dealing with the regulation of the speed, licensing,
and registration of motorcars, automobiles, etc.

For this reason, these and other decisions cited
by able counsel for plaintiff are neither persuasive
nor applicable to the case at bar.

We are of the opinion, for the reasons assigned,
that “motorcycle” is not included in the term
“motor-driven car,” as used and intended in the
policy in this case.

Judgment affirmed.
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APPENDIX C.

COMMONWEALTH OF MASSACHUSETTS.

WORCESTER, SS. SUPERIOR COURT.
March 24, 1927.

I, FRANK L. DrAN, Clerk of the Superior Court
for the County of Worcester, hereby certify that,
with the exception of the words “THIS IS A SAMPLE
poLICY” printed in large type diagonally across the
tace of the first page and these words do not appear
on the original policy, the following is an exact
copy of policy No. 3325480, issued by the North
American Accident Insurance Company of Chicago,
Illinois, to William Salo, dated March 19, 1924,
which original policy was submitted to the Supreme
Judicial Court of Massachusetts at the argument
of case No. 67, John J. Salo, Admr. vs. North
American Accident Insurance Company, at the
September Sitting of the Full Bench of said court
at Worcester, Massachusetts, in September, 1926.
I cannot be sure of the Secretary’s name printed
twice on the third page of the policy, but it seems
to be “A. E. Genest.”

WiTnESS my hand and seal of the Superior Court
this 24th day of March, 1927.

FRANK L. DEAN,
(Seal) Clerk of the Superior Court.
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THIS POLICY PROVIDES INDEMNITY FOR LOSS OF LIFE,
LivmB, SIGHT OF TIME BY ACCIDENTAL MEANS,
AS HEREIN LIMITED AND PROVIDED.

No. 3325480

NORTH AMERICAN
ACCIDENT INSURANCE COMPANY

CHICAGO, ILLINOIS.

(A Stock Company and hereinafter called the
Company)

DoEs HEREBY INSURE
William Salo,

age 19 of 32 Trumbull St., Worcester, Mass. (here-
inafter referred to as the Insured) against Death
or Disability resulting directly and independently
of all other causes from bodily injury sustained
through external, violent, and accidental means
during the term of this policy, subject to the limi-
tations and conditions herein contained, as follows:

PART 1.

It the Insured shall, by the wrecking or disable-
ment of any railroad passenger car or passenger
steamship or steamboat, in or on which such In-
sured is traveling as a fare-paying passenger; or,
by the wrecking or disablement of any public omni-
bus, street railway car, taxicab, or automobile
stage, which is being driven or operated, at the
time of such wrecking or disablement, by a licensed
driver plying for public hire, and in which such
Insured is traveling as a fare-paying passenger; or,
by the wrecking or disablement of any private
horse-drawn vehicle, or private motor-driven car
in which Insured is riding or driving, or, by being
accidentally thrown from such vehicle or car, suffer
any of the specific losses set forth below in this
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Part I, the Company will pay the sum set opposite ' Indemnity for loss of life as above set forth shall
such loss: be payable to the Estate of the Insured.

Value ;
Value Annual After Series 249
First Year Increase  5th Year Mass.

SPECIEIC LOSSES Under Under Under
Part [ Part I Part 1 ParT I11.

For Loss of Life $1,000.00  $100.00  $1,500.00 If the Insured sustains injuries in any manner
For Loss of Both 1,000.00 100.00 1,500.00 o . ‘ . ‘ ,
Br-ossist , Gl 29 specified in Part I which shall not prove fatal or

For Loss of Both Feet 1,000.00 . 100.00 1,500.00 i g ] ;
For Loss of Sight of Both Eyes 1,000.00 100.00 1,500.00 cause loss as aforesaid but shall immediately, con-

For Loss of One Hand and One Foot 1,000.00 100.00 1,500.00 ‘ tinuously, and wholly disable and prevent the In-
For LOSS Of One Hand alld Slght Of One Eye. 1,00‘000 100.00 1,500.00 S'Lll‘ed. fI‘O'IIl pe‘rforllling ea(!h and e‘fery duty per-

For Loss of One Foot and Sight of One Eye..  1,000.00 100.00 1,500.00 taing t ; - , - ‘

For Loss of Either Hand 50.00 750.00 aining to any and every kind of business, labor or
For Loss of Either Foot . 50.00 750.00 : occupation during the time of such disablement but
For Loss of Sight of Either Eye : 50.00 750.00 not exceeding three consecutive months, the Com-

pany will pay indemnity at the rate of

Ten Dollars ($10.00) Per Week.

Parm II.

Or, if the Insured shall, by being struck or
knocked down or run over while riding a bicycle Pie sy
or while walking or standing on a public highway ‘
by a vehicle propelled by steam, cable, electricity,
naphtha, gasoline, horse, compressed air or liquid
power (excluding injuries sustained while working
on a public highway or a railroad right of way or
while on a railroad right of way in violation of
law), suffer any of the specific losses set forth be-
low in this Part II, the Company will pay the sum
set opposite such loss:

Or, if the Insured sustains injuries in any man-
ner specified in Part IT which shall not prove fatal
or cause loss as aforesaid but shall immediately,
continuously, and wholly disable and prevent the
Insured from performing each and every duty per-
taining to any and every kind of business, labor or
occupation during the time of such disablement but
not exceeding seven consecutive weeks, the Com-
ol pany will pay indemnity at the rate of

Value Annual After Seven and 50/100 Dollars ($7.50) Per e
First Year Increase  5th Year

SPECIFIC LOSSES Under Under Under
Part 11 Part 11 Part I1 PART V.

For Loss of Life $250.00 $25.00 $375.00 ' Firry PErR CENT. ACCUMULATION

For Loss of Both Hands.........oca oo, 250.00 25.00 375.00 ¥ g Fre i
For Tioss of Eothl Keet 950.00 25.00 375.00 : Each consecutive renewal hereof will increase the
For Loss of Sight of Both Eyes 250.00 25.00 375.00 amount of benefits herein provided for Death, Dis-
For Loss of One Hand and One Foot il gl 200 | memberment, or Losy of Sight of the Insured in-
For Loss of One Hand and Sight of One Eye. 250.00 25.00 375.00
For Loss of One Foot and Sight of One Eye.. 250.00 25.00 375.00
For Loss of Either Hand 125.00 12.50 187.50
For Loss of Either Foot 125.00 12.50 187.50
For Loss of Sight of Either Eye 125.00 12.50 187.50
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curred under conditions as described in Part I or
I1, at the rate of ten per cent. (10% ) of the original
amounts until fifty per cent. (50%) is thus added,
and thereafter so long as this policy shall remain
in force the insurance will be for the said original
amounts in addition to the accumulations.

GENERAL PROVISIONS.

(1) Employes of City Police and Fire Depart-
ments will not be covered while on duty.

(2) Employes riding on passes regularly issued
by any of the common carriers mentioned in Part 1
and in such conveyances as are provided for pas-
sengers only will be covered as fare-paying passen-
gers.

(3) In every case referred to in this policy, the
loss of any member or members shall mean loss by
severance at or above the ankle or wrist joints; and
the loss of sight of eye or eyes shall mean the total
and irrecoverable loss of the entire sight thereof.

(4) Not more than one of the indemnities speci-
fied above shall be payable as the result of any one
accident.

(5) This policy shall not cover injuries, fatal or
non-fatal, suffered without the territorial limits of
the continental United States of America.

(6) No indemnity will be paid for loss of life,
limb or sight caused by other means or under other
conditions than those set forth in Part I or II, nor
in any case where such loss does not occur within
thirty days from the date of the accident. No in-
demnity will be paid for disability caused by any
other means or under other conditions than those
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specified in Part III or IV and where the disability
does not occur within five days from the date of the
accident. In event of specific loss no indemnity
shall be paid for loss of time.

(7) The occurrence of any of the losses men-
tioned in Part I or II shall at once terminate the
insurance effected by this policy, and indemnity
for more than one of such losses will not be paid
under any circumstances.

(8) No provision of the charter or by-laws of the
Company not incorporated in full herein shall avoid
the policy or be used in evidence in any legal pro-
ceeding. It iy understood and agreed that the
application is no part of this contract and shall not
be admitted in evidence on behalf of the Company
for any purpose whatsoever.

(9) This policy is issued in consideration of the
payment of the premium of Seventy-five Cents
($0.75), for the term of one year beginning at noon,
Standard time, of the place where Insured resides,
of the date hereof ; and this policy may be renewed
only with the consent of the Company for the same
premium and for the same period of time, as pro-
vided herein, by the payment of such premium, in
advance, and a receipt signed by the Secretary and
countersigned by a licensed agent of the Company
shall be the only evidence binding upon the Com-
pany of the payment of a renewal premium.

STANDARD PROVISIONS.

(1) This policy includes the endorsements and
attached papers, if any, and contains the entire
contract of insurance. No reduction shall be made
in any indemnity herein provided by reason of
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change in the occupation of the Insured or by rea-
son of his doing any act or thing pertaining to any
other occupation.

(2) No statement made by the applicant for in-
surance not included herein shall avoid the policy
or be used in any legal proceeding hereunder. No
agent has authority to change this policy or to
waive any of its provisions. No change in this
policy shall be valid unless approved by an execu-
tive officer of the Company and such approval be
endorsed hereon.

(3) If default be made in the payment of the
agreed premium for this policy, the subsequent ac-
ceptance of a premium by the Company or by any
of its duly authorized agents shall reinstate the
policy, but only to cover loss resulting from acci-
dental injury thereafter sustained.

(4) Written notice of injury on which claim may
be based must be given to the Company within
twenty days after the date of the accident causing
such injury. In event of accidental death imme-
diate notice thereof must be given to the Company-

Series 249
Mass.

(5) Such notice given by or in behalf of the In-
sured or Beneficiary, as the case may be, to the
Company at its Home Office, 209 So. La Salle St.,
Chicago, 111, or to any authorized agent of the Com-
pany with particulars sufficient to identify the In-
sured, shall be deemed to be notice to the Company.
Failure to give notice within the time provided in
this policy shall not invalidate any claim if it shall
be shown not to have been reasonably possible to
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give such notice and that notice was given as soon
as was reasonably possible.

(6) The Company upon receipt of such notice,
will furnish to the claimant such forms as are
usually furnished by it for filing proofs of loss. If
such forms are not so furnished within fifteen days
after the receipt of such notice, the claimant shall
be deemed to have complied with the requirements
of thiy policy as to proof of loss upon submitting
within the time fixed in the policy for filing proofs
of loss, written proof covering the occurrence, char-
acter and extent of the loss for which claim is made.

(7) Affirmative proof of loss must be furnished
to the Company at its said office in case of claim
for loss of time from disability within ninety days
after the termination of the period for which the
Company is liable, and in case of claim for any
other loss, within ninety days after the date of
such loss.

(8) The Company shall have the right and op-
portunity to examine the person of the Insured
when and so often as it may reasonably require
during the pendency of claim hereunder, and also
the right and opportunity to make an autopsy in
case of death where it is not forbidden by law.

(9) All indemnities provided in this policy for
loss other than that of time on account of disability
will be paid sixty days after receipt of due proof.

(10) Upon request of the Insured and subject
to due proof of loss all accrued indemnity for loss
of time on account of disability will be paid at the
expiration of each thirty days during the continu-
ance of the period for which the Company is liable,
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and any balance remaining unpaid at the termina-
tion of such period will be paid immediately upon
receipt of due proof.

(11) AIll the indemnities of this policy are pay-
able to the Insured.

(12) If the Insured shall at any time change his
occupation to one classified by the Company as less
hazardous than that stated in the policy, the Com-
pany, upon written request of the Insured and sur-
render of the policy, will cancel the same and will
return to the Insured the unearned premium.

(14) No action at law or in equity shall be
brought to recover on this policy prior to the ex-
piration of sixty days after proof of loss has been
filed in accordance with the requirements of this
policy, nor shall such action be brought at all un-
less brought within two years from the expiration
of the time within which proof of loss is required
by the policy.

(15) If any time limitation of this policy with
respect to giving notice of claim or furnishing proof
of loss is less than that permitted by the law of
the state in which the Insured resides at the time
this policy is issued, such limitation is hereby ex-
tended to agree with the minimum period permitted
by such law.

(16) The Company may cancel this policy at any
time by written notice delivered to the Insured or
mailed to his last address, as shown by the records
of the Company, together with cash or the Com-
pany’s check for the unearned portion of the pre-
miums actually paid by the Insured, and such can-
cellation shall be without prejudice to any claim
originating prior thereto.
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(20) The insurance under this policy shall not

cover any person under the age of fifteen years nor

over the age of seventy years. Any premium paid
to the Company for any period not covered by this
policy will be returned upon request.

IN WirNEss WHEREOF, the said Company has
caused this policy to be signed by its President and
Secretary, but the same shall not be effective until
properly dated and countersigned by duly commis-
sioned authority of the Company.

Dated Mar 19 1924

A. E. GENEST E. C. WALLER
Secretary. President.

Examined and Countersigned by
JOHN M KEARNS

[ CORPORATE
SEAL]

Series 249
Mass.

Notwithstanding anything in this policy to the
contrary subject to due proof of loss all accrued
indemnity for loss of time on account of disability
will be paid at the expiration of each thirty days,
during the continuance of the period for which the
Company is liable, and any balance remaining un-
paid at the termination of such period will be paid
immediately upon receipt of due proof.

A E GENEST
Sl Secretary.
Form 31—Mass.
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TLLOGRAM-GAZETTE
Accident Insurance Dept.
20-22 Franklin St.,
Worcester, Mass.

ADVANCE
READER SERVICE
TRAVEL ACCIDENT POLICY
NORTH AMERICAN
ACCIDENT INSURANCE
COMPANY
CHICAGO, ILLINOIS.

No. 3325480

ISSUED TO

COMMONWEALTH OF MASSACHUSETTS.

I, WeBsTER THAYER, Justice of the Superior
Court, of the Commonwealth of Massachusetts, do
Certify that FRANK L. DEAN, Esq., whose signature
is affixed to the paper hereunto annexed, is Clerk of
said Superior Court, for the County of Worcester,
and hath the keeping of the files, records and pro-
ceedings of said Court, holden within and for said
County, and is, by law, the proper person to make
out and certify copies thereof, and that full faith
and credit are and ought to be given to his acts
and attestations done as aforesaid, and that his
attestation to the paper hereunto annexed, is in
due form.

IN TESTIMONY WHEREGF, I have hereunto set my
hand and caused the seal of the said Court to be
hereunto affixed, this twenty-fourth day of March
in the year of our Lord one thousand nine hundred
and twenty-seven.

WEBSTER THAYER

This Policy provides indemnity for
Loss of Life, Limb, Sight or Time by
Accidental Means, as herein limited
and provided.

Justice of Superior Court.

ReAap YOUR PoLICY
Series 249
Mass.

[34096]




Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Brurar E. Perry, Adminis-
tratrix of the Estate of

Mortimer L. Perry, deceased,

- On Appeal
Plaintiff-Appellant, Al

from
Vs, Supreme

Court.
NorTE AMERICAN AccmeNT IN-

SURANCE COMPANY,
Defendant-Respondent.

BRIEF FOR DEFENDANT-RESPONDENT.

Facts.

This is an action brought by the plaintiff, as
administratrix ad prosequendum to recover an
indemnity of $1,000, payable upon the accidental
death of Mortimer L. Perry, if caused in a spe-
cial limited way. The policy in question is
printed in full, on pages 5-14 of the State of the
Case, and is one for which a premium of fifty
cents. was charged for a whole year, and con-
tains in large, bold, black type, at the very top,
the words ‘‘Thig policy provides indemnity for
loss of life, limb, sight or time by acecidental
means, as herein limited and provided.”” Thig
sentence is printed in italics, page 5 of the State
of the Case. The back of the poliey contains the
Same sentence, even more prominently as ap-
bears on page 14 of the State of the Case. The
accidental death insured against, and for which
the Company agrees to pay $1,000, for the small
bremium of fifty cents for g whole year, is set
forth in Part T of the policy appearing on bot-
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tom of page 5, and top of page 6, of the State
of the Case, as follows:

““If the Insured shall, by the wrecking or
disablement of any railroad passenger car
or passenger steamship or steamboat, in or
on which such Insured is traveling as a
fare-paying passenger; or, by the wrecking
or disablement of any public omnibus, street
railway car, taxicab, or automobile stage,
which is Dbeing driven or operated, at the
time of such wrecking or disablement, by a
licensed driver plying for public hire, and
in which such Insured is traveling as a fare-
paying passenger; or, by the wrecking or
disablement of any private horse-drawn
vehicle, or motor-driven car in which In-
sured is riding or driving, or, by being ac-
cidentally thrown from such vehicle or car,
suffer any of the specific losses set forth
below in this Part I, the Company will pay
the sum set opposite such loss:

FFOR LOSS OF—
Life....One Thousand Dollars ($1,000.00)"’

The other provisions and parts of the policy are
not material to the issue here involved.

The case was tried on an agreed State of
Facts, together with some oral testimony, before
the Honorable William A. Smith, Circuit Court
Judge, sitting in Kssex County, and trying the
cases on the Supreme Court list, of which the
instant case was one at the time. The undis-
puted facts are, that the deceased came to his
death while he was operating a motoreyecle,
which came into collision with a motor truck.

Under the circumstances, the court found in
favor of the defendant, on the ground that the
accident which caused the death was mnot one
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msured against by the terms of the policy. The
opinion and reasoning of the learned J udge
appears in full on pages 28-30 of the State of
the Case and is part of the Postea, as the case
was tried without a jury. From the judgment in
favor of the defendant, the plaintiff has brought
this appeal.

ARGUMENT.

The only question involved in (his case is:
Does the manner in which the plaintiff’s hus-
band met his death, that 18, by collision with a
truck while he was driving a motoreyele, come
within the provision of the policy wherein the
defendant agrees to pay $1,000, if the death
occurs through external violent and accidental
means, by the wrecking or disablement of any
private horse-drawn vehicle, or motor-driven car
in which insured is riding, or driving, or by
being accidentally thrown from such vehicle or
car? The learned trial Judge decided that the
policy of insurance in the instant case did not
cover such an accident. The particular language
used in the instant policy, as indicated by the
findings of the Circuit Court Judge, has been
construed by at least two courts of last resort
In our sister States against the plaintiff, and
in favor of the defendant. The cases are Salo
v. North Awmerican Accident Ins. Co., reported
I 153 N. E. 557, and decided by the Supreme
Judicial Court of Massachusetts, on appeal from
T‘he Superior Court. (Judge Smith’s opinion,
I error, calls this a Superior Court decision;
1t 18, however, a unanimous decision of the Court
of last resort, the Supreme Judicial Court of
Massachusetts, participated in by five Justices,
constituting that Court), and the case of La-
Porte v. North American Aceident Ins. Co., re-

New Jersey State Library
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ported in 161 Louisiana and 109 Southern Re-
porter, page 767. These decisions are both very
well considered, and carefully prepared by the
courts, and deal fully and accurately with all
the questions that can be raised on the policy
in question, and are very convincing that the
judgment in favor of the defendant should

Sl S
A |
‘Respondent has evidently, for the convenience

of the Court, attached copies of these decisions
as appendices to the brief.

Appellant, in an elaborate argument in the
brief, tries to distinguish the policy which is
the subject of the decision in the Massachusetts
case, from the instant policy and the one con-
sidered in the Louisiana case, but aside from
hetuet—thatin matters which are not material
to the question here involved, the policy con-
sidered in the Massachusetts case is identical
with the instant policy, and the one considered
in the Louisiana case. A comparison of the
language with which the policy starts, and of
Part I, which appears on pages 5-6 of the State
of the Case, in the instant policy, and of the be-
ginning of the policy and Part I, as it appears on
page 87 of Appellant’s Brief, and which appel-
lant vouches is a true copy of the policy con-
sidered by the Massachusetts court, shows that
the language is identical in every respect, in the
provisions necessary to determine the question
at issue, and that the learned Circuit Court
Judge is absolutely correct when he says, in his
opinion, referring to the Massachusetts decision,
““which is on a policy for all practical purposes,
identical with the one in suit and against the
same Company.’’

It is clear from these decisions, that an elab-
orate legal argument is not required to convince

S

anyone that the ordinary person, in speaking of
a motor car, does not mean a motoreycle, and
does not so understand it to mean. The de-
cisions, construing the instant policy above
referred to, do not stand alone in support of
the construetion they put upon the policy. By
analogy, the case of National Life Ins. Co. of
U. 8. v. Fleming, et al., 96 Atl. Rep. 281, sup-
ports the same conclusions in passing upon a
policy which provides for insurance against
death, resulting within thirty days from date of
accident, from accidental bodily injuries solely
and independently of all other ecauses while
actually riding as a passenger in a place regu-
larly provided for the transportation of passen-
gers, within a surface, underground or elevated
railroad, car, steamboat, ete., provided by a
common carrier for passenger services, wherein
1t held that a person injured while attempting
to alight from the platform of a street car, or
while on the street car, was not covered by the
policy, because not within the language of the
provisions as above set forth.

m y L ¢ 2 1

The Court of Appeals of Maryland, in the
opinion written by Judge Thomas, quotes with
approval, from the case of Aetng Life Insurance

Co. v. Vandecar, 86 Fed. 282, 30 C. C. A. 48 as
follows :

““The words ‘in a passenger conveyance’
were doubtless used advisedly, and for the
exXpress purpose of limiting the defendant’s
liability. The reason for so dofio g S
apparent. The place specified in the con-
h"zlc.t, ‘In a passenger conveyance’; is a place
of little or no danger, and the risk assumed
18 sligh‘r? while on the platform of a convey-
ance using the motive power described in
the. contract (of insurance), and especially,
as In this case, on the platform of a railwav
‘ar, 1s an exceedingly dangerous place when
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the train to which the car is attached is in
motion. * * * We think the words used in
the contract clearly indicate the intention of
the parties.”’

The same Court also quotes with approval
from Mitchell v. German Commercial Acc. Ins.
Co., 179 Mo. App. 1, 161 S. W. 362, the follow-
ing :

““The language of the policy is entirely
clear to the effect that insurance *u A for
accidental death is vouchsafed only in those
cases where the injuries received which re-
sult in death occur while riding as a pas-
senger in a place regularly provided for the
transportation of passengers by a common
carrier. * * * The courts are not author-
ized to seize upon certain and definite cove-
nants, expressed in plain English, with vio-
lent hands, and distort them so as to include
a risk clearly excluded by the insurance con-
tract.”?

This Court, in Anable v. Fidelity & Casualty
Co. of New York, 74 N. J. L. 686, unanimously
affirmed the Supreme Court, on an opinion writ-
ten by Justice Reed, reported in 73 N. J. L. 320,
wherein this Court held that a person who had
boarded a train, surrendered his ticket and got
off at the next station to buy a newspaper, and
was killed while attempting to board the train
again to continue his journey, as it was pulling
out, not covered by the provision in the policy
‘“‘riding as a passenger in or on a public con-
veyance.’’

Justice Reed, in his opinion, cites with ap-
proval Van Bokkelen v. Travelers’ Insurance
Co., 34 App. Div. 399, 54 N. Y. Supp. 307, and
says the following about that case:

““‘The court dealt with a clause in a policy
which doubly insured a person injured while
riding as a passenger in a passenger con-
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veyance, using steam, from which injury
death resulted. The word ‘on’ was not
used. The court held that the clause did not
cover an wmjury to a passenger who was
standing upon the platform of a car and
who, while so standing, was thrown Lzher‘e-
from and Fkilled. This case was affirmed
and the affirmance reported in 167 N. Y. 590,

60 NC 11212
Justice Reed also cites the Aetna Life Insurance
Co. v. Vandecar case with approval,

In Bew v. Travelers’ Ins. Co., 112 Atl. 859
(not officially reported), this Court affirmed the
Supreme Court on an opinion written by Cirenit
Court Judge Donges, which lays down the rule:

“Courts are averse to forfeiture, and in
case of doubt or ambiguity in a life poliey
will adopt that construction which will de-
feat it if such construction is reasonably
(}eclucil,)le from the words or terms usedr;
but, where it becomes necessary to construe
words and phrases, the ordinary and usual
meaning of the. words must be sought and
given to them, and where the words are used
to express the meaning of the party usIng
them the court will not adopt a strained
and improbable construction in order to
defeat a forfeiture.”’

Respondent therefore respectfully submits
that there is no error in the judgment of the

\ e
Supreme Court, and that the same should be
affirmed.

Respectfully submitted,

LGRS, SCHOTLAND,
Attorney and of Counsel with
Defendant-Respondent.
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