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Supreme Court
of the

Srteof Nowvbssy

Affidavit for Writ of Certiorari
(Filed, February 26,1916)

State of New dJersey, V
County of Hudson. /

John D. Pierson, being duly sworn according to
law on his oath, deposes and says that he is an at-
torney and counselor-at-law of this state and a
member of the law firm, of Pierson & Schroeder;
that said firm of Pierson & Schroeder were the
attorneys of record, for the respondent in a cer-
tain suit brought in the Court of Common Pleas
of Hudson County wherein Vito Orlando was peti-
tioner and F. Ferguson !& Son, a corporation, was
respondent; that deponent had actual charge of
the preparation and conduct of said case in be-
half of said respondent; that said proceeding was
brought pursuant to an act of the Legislature of
New Jersey, entitled, “ An Act prescribing the
liability of an employer to make compensation for
injuries received by an employee in the course of
employment, establishing an elective schedule of
compensation, and regulating procedure for the
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Affidavit for Writ of Certiorari

determination of liability and compensation there-
under,” approved April 4, 1911, and the various
acts amendatory thereof and supplemental there-
to ; that in the opinion of this deponent, the deter-
mination, statement of facts and order of the
Trial Cburt whereon judgment was entered are
contrary to law in many particulars; and that
among the said errors the Trial Court found that
the injury of. the petitioner arose out of and in the
course of his employment, whereas deponent al-
leges and believes that there was not competent
evidence to justify such conclusion of the Trial
Court and that there was no finding of facts on
which the Trial Court was able lawfully to enter
judgment for compensation.

Defendant further says that the injury com-
plained of arose in the following manner:

Petitioner opened a rear door of a drying room
in the foundry conducted by respondent. The said
drying room was a large room, located in respond-
ent’s foundry. The inside dimensions, according
to the undisputed testimony, were 28 feet in length,
by 12 feet in height by 13 feet in width. There
were two grates in this room at the rear end
erected over fire boxes on which fires were built
for the purpose of heating the drying room, the
material used for fire being foundry coke. The
room was used for drying moulds. These were
very large and were brought in on cars on tracks.
At the front of this room was a large door ap-
proximately the size of the front of the room.
At the rear there was at each grate a furnace door
about the ordinary size of a steam or hot water
furnace door. The flues were at the bottom of the
front and the opposite ends from the grates. Pe-
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Affidavit for Writ of Certiorari

titioner testified that he went to open one of the
rear doors to see how the fire was getting along
when he was burned by a burst of flame which
came out of the door. His burns were deep, injur-
ing his hands, including part of the tissue to such
an extent that the Court found a 50% permanent 10
injury of both hands. He was also burned about
the face and the Court found a 10% injury of one
eye due to contraction of the eyelid. The injury
was such as would be made from burning oil. It
was admitted that the petitioner’s injury hap-
pened substantially as he testified but respondent
claimed that petitioner had put kerosene or coal
oil on an already lighted fire, contrary to the rules
of the foundry and contrary to express directions
given to the petitioner that this caused the expio- 20
sion and that the injury did not rise out of and
in the course of his employment. The Trial Court
refused to find that the injury was caused as re-
spondent claimed but found that it was accidental
and arose out of and in the course of petitioner’s
employment, but did not ascertain and declined to
ascertain the cause that produced said burst of
flame. No reason was assigned by petitioner or
his counsel why such a burst of flame could have
occurred. No testimony was produced at the trial
which would show how such a burst of flame could
have happened under the circumstances, except it
were caused by fresh oil thrown upon the fire.
From the testimony of petitioner and his wit-
nesses, it appeared that the materials for the fire
so lighted consisted of kindling with coke put
thereon; that there were two fires so constructed
and that said material was placed a considerable
time before the fires were lighted; that in placing 40
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this material two quarts of kerosene oil had been
placed on the material for each fire ,hut before the
fire was lighted. The fires had been lighted arid
according to the testimony of petitioner and his
witness must have been burning several minutes,
In my estimation undisputedly 15 minutes before
this accident happened. An expert was examined
in behalf of the respondent, who testified that the
burst of flame sufficient to have made the burns
of the kind and character indicated could not have
been caused by any oil which under the testimony
in behalf of the petitioner was placed upon the
fire before it was lighted and that such a burst
of flame could not have been caused by any back
draught or by anything out of the construction of
the fire but was such a burst of flame as would
have happened if kerosene oil had been thrown
on the lighted fire, and would have happened prac-
tically instantaneous with the throwing of said oil.
No testimony was offered by the petitioner to con-
tradict this testimony or to show any physical or
chemical possibility of such a burst of flame from
any of the facts produced in evidence except such
testimony as tended to show that fresh oil had
been thrown upon the lighted fire. Testimony was
offered by respondent which it believed would
show that oil had been thrown on a lighted fire by
petitioner.

Deponent believes that the Court, under the cir-
cumstances, was legally bound to find some cause
for this flame before he could find that it was an
accident arising out of and in the course of peti-
tioner’s employment and that a finding which
failed to show the physical possibility of the flame
from any other source than that advanced by the
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respondent, is insufficient upon which to base a
judgment under the jact in question.

Deponent further alleges and believes that the
undisputed testimony of the said expert, the testi-
mony of petitioner and his witnesses, the char-
acter of the room in which the fire was kindled,
the well-known characteristics of all and the com-
mon knowledge of the action of fires are such that
the testimony of petitioner and his one witness
that no oil was thrown by petitioner on the fire
cannot be legally relied upon and that a finding
of fact and judgment based on reliance on such
testimony cannot be legally sustained.

Deponent further believes that there is no com-
petent evidence to show any injury to the eye of
petitioner, and that the finding of the Court that
there was a 10% injury of the eye is not supported
by the testimony under the act in question.

Deponent further says that the Court in lan oral
finding at the close of the case and before written
argument found a 50% injury of each hand and
a 10% injury of the eye and stated that if he
found liability in the petitioner he would allow
in addition to certain compensation for temporary
disability 50% of petitioner’s wages for 75 weeks
for each hand and 10% of 100 weeks for the injury
to the eye, making a total of 160 weeks for partial
permanent disability; that subsequently the
Court’s attention was called by the attorney for
petitioner to the case of Vishney vs. Empire
Steel & Iron Company, 95 Atl. 143, and that the
Court thereupon gave petitioner for the 50% dis-
ability to each hand, 50% of a total of 400 weeks,
the maximum amount for total disability and gave
in addition thereto 10% of an additional 100 weeks
for the injury to the eye.

2q

3Q
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Affidavit for Writ of Certiorari

Deponent believes and alleges that if the Court
was 1n error in allowing separate compensation
under the schedules of the act for each hand and
the eye, he was in error in not considering both
hands and the eye together and finding the pro-
portionate extent of these injuries with reference
to total disability, and that the Court could not
take the hands together as a part of total dis-
ability and the eye separately as an item of addi-
tional compensation, thus, giving petitioner per-
centages of 500 weeks rather than of 400 weeks,
the limit for total disability; that the said case of
Vishney vs. Empire Steel & Iron Company does
not control this case as there was in that case only
injuries to the hands and not to the hands and eye
or some other function, total loss of any two of
which constitute total disability; that the ruling
in Vishney vs. Empire Steel and Iron Company
has not been approved by the highest Court of this
state and may be considered debatable as the con-
struction of that case was not the construction put
upon the facts of this case by the Trial Court in
this case in the first instance and deponent be-
lieves that the trend of decisions is to the effect
that injuries should be considered separately or
else should be considered together with relation
to the proportion of their extent to that of total
disability and that the judgment in this case does
neither exclusively; but that the Court should
have found the compensation for each injury
separately.

In deponent’s opinion the said determination,
statement of facts, and order upon which judg-
ment was entered are for the reasons above stated
and in other respects not in accordance with the
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provisions of the act hereinbefore recited in mat-
ters of law.

The findings and order for judgment were
signed January 21, 1916, and entered and filed
February 21, 1916.

JOHN D. PIERSON. 1Q
Sworn and subscribed to before me this
26th day of February, 1916.
Edward J. A. Sylvester,
Attorney at Law of New Jersey.

Writ of Certiorari

New Jersey, ss: 20

The State of New Jersey to the Court of
Common Pleas in and for the County
(LS) of Hudson and John J. McGovern,
Clerk of said Court of Common

Pleas, and Vito Orlando, Greeting:

We being willing for certain reasons to be
certified of and concerning a certain determina-
tion and order for judgment rendered on January
21, 1916, by the Honorable George G. Tennant, g()
one of the Judges of the said Court of Common
Pleas in and for the said County of Hudson, in
certain proceedings brought on behalf of Vito Or-
lando, petitioner, against F. Ferguson & Son, re-
spondent, for the determination and recovery of
compensation under an Act of the Legislature of
the State of New Jersey entitled, “An Act pre-
scribing the liability of an employer to make com-
pensation for injuries received by an employee in *
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the course of employment, establishing an elective
schedule of compensation and regulating proce-
dure for the determination of liability and com-
pensation thereunder,” approved April 4, 1911,
and the acts amendatory thereof and supple-
mental thereto, we command you that the said
determination and order for judgment, together
with all proceedings for the making of the same,
and all things touching and concerning the same,
as fully and entirely as before you they remain,
or are in your custody and control, you do certify
and send, together with this writ, to our Justices
of our Supreme Court of Judicature at Trenton,
on the seventeenth day of March, 1916, that there-
in may be caused to be done what of right and ac-
cording to law ought to be done.
W itness, the Honorable William S. Gummere,
Chief Justice of our said Supreme Court at
I allow this writ; let it be sealed. Feb. 26, 1916.
WM. C. GEBHARDT,
Clerk.

Pierson & Schroeder,
Attorneys.

Endorsed:
Issued Feb. 26, 1916.
Returnable March 17,1916.
I allow this writ; let it be sealed, Feb. 26, 1916.
C. W. PARKER,
Justice Supreme Court.
Service of the within writ on us is hereby ac-
knowledged this 2d day of March, A. D., 1915.
LA PORTA & STITES,
Per A. P. LaPorta,
Attys. of Vito Orlando,
Petitioner and Deft, in Certiorari.



Return to Writ

To the Honorable, the Chief Justice and Associ-
ate Justices, of the Supreme Court:

The deterination and statenent of facts and
judonment, together with all prooceedings for the
nmking of the sane, and all things touching and jq
conceming the sane as fully and entirely as be-
fore us they renmin, or are in our custody or con-
trol, whereof mention is within made, we do here-
by certify and send under our seal, in the schecule
hereto amnexed, as within we are conmanded
of Hlxk)n%antyC(mtof
Judge of the
Conmon Pleas.
john j.McGovern,
(lexk of the Hudson County Courtof 20

Conrmon Pleas,
(Seal of Court
and County)

Petition
(Filed, May 24,1915)

HUDSON (COUNIY OOURT OF COMMON

PLEAS
SO

Vito Orlando,
Petitioner,
VS
F. Ferguson & Son (a COI’p.),

To the Honorable Hudson County Coupt of
Common Pleas: "0
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Petition
The ition of Vito Odando
peti respectfully

1. That he is 41 years of age, and resides at
#418 Jadkson Street, th(fﬁiﬂﬂlalnty(f
Hudson and State of New Jexsey.

10 That the respondent is a corporation with its
dffice in Hobolen, Hudson County, NewJeIsey

3 That respondent is engaged in the Iron
Foundry business,

4. That an ar about the 20th day of Jamuary,
1915, the petitioner was enyloyed by respondent
as a foundry helper in its Iron Foundry located
at #1122 (Jinton Street, Hoboken, New Jersey,
at the salary of $10.50 per

20 “at an ar about the 20th day of January,
1915,while petitioner was engaged in his said ems
ploynment and while opening the door of a fumace,
the flanres fram the fire in the said fumace shot
out of the furmace when the doar of the sane was
qnndardcarmmomiaivw&ﬂepeﬁtlam

him in and about his eyes, face,

verely burming
md{,bodyard]mhs and thereby severely injur-

6 Your petitioner further shows that at the

30 tinre of receiving said injuries the relationship ex

isting between petitioner and respondent was that
of nester and servant.

7. Your petitioner further shows that as a re-
sultofmldmjlmcssore(mvedlyhmleisn)w
and will be pemenently injured and
nlmledmthathe}mlosttlnuseoflxth
hands by reason of the burms received fram said
flanes, and has been severely burmed and injured

40 about the eyes, ears, head, nedk and body.
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8. That the respondent had imediate knowl-
edee of the injuries received by petitioner and the
cause thereof as herein stated.

9. That the petitioner and respondent herein
stated camnot  agree upon the oconpensation to
which the petitioner is entitled framthe respond- 1o

at.
10. That the injuries sustained by petitioner as
herein stated arose out of and in the course of his

. e petitioner huss received fram the
respondent the smof $64 on acoout of the
injuries sustained and nentioned herein

12 That petitioner is a narried nman residing
with his wife and family corsisting of five children
whose ages are as follows  (hades Odando, 12 20

getta ¢ years of age, Angelo 4
years of age, Odando age 5 nonths; and
that petitioner’s family is entirely

upon himfor their support and ad

namntenance,
thatpeutlmerlsmnlietopexfmmarymkd‘
any kind whatsoever, and has no
Oflrmmﬁ(!nvdlldllncanpmdeforﬂgrneds
and necessities for hinself and £l
Your petitioner thevefore prays tgat an Order 3q

such anount in one linp sum as this Honorable
Court nmy decdide in acoordance with the  Work-

nen's Conpersation and Enyployer’s Ilabl]lty
Act and Supplenents and Anendnents thereto,”

of the State of New Jersey, ar such other relief
as this Court may deemreasonable under the cir-

cunstances of this case, MY
ANTHONY P. LA PORTA &WM. B
for petitioner. 40
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State of New Jersey, j
County of Hidson. ) 5

Vito Ordando of full age being duly sworm ac-
cording to law on his oath says that he is the peti-
tioner naned in the foregoing petition, and knows

10 the contents thereof, and that the nmatters and
things therein set forth are true to the best of his
knowledge and belief.

his

VITO X ORLANDO,
mark

Sworn and subscribed to before ne this
zothdayOf l\/hy, 1915.
Helen Lindsay,
Notary Public of N, o,
A Endorsed;
I hereby deputize Jolhn Daly to serve the within
writ.  Witness my hand and seal this 24th day of

May, 1915,
EUGENE F. KINHEAD,

Sheriff,

By Jas. F. Qark
Under Sheriff.
Served the within Petition and arder May 25th,
30 1915, an the Defendant F. Ferguson and Son, a
corporation by leaving true oopies thereof with
Jam Ferguson, agent of the said defendant com

pany.
EUGENE F. K]NHEAD,.
Sheriffs Fees $2.78, By John Daly,
Filed; 9D S
May 24, 1915, >
Jam J. McGovern,



13

Order Fixing’ Time and Place of
Hearing*

(Filed, May 24, 1915)

HUDSON COUNTY COURT OF COMMON
PLEAS 0

Vito Orlando,
Petitioner,
VS,
F. Ferguson & Son, a corp.,

Defendant.

Application having been nade by Anthony P.
La Porta and William B. Stites, attormeys for the 20
petitioner above nanred, to fix a time and place for
the hearing of the above entitled cause of actior
It is on this 24th day of May, 1915, ordered that
the hearing of the above entitled action be had be-
fore the Hudson County Court of Conmon Pleas
at the Comrt House in Jersey City, Hudson
County, New Jersey, on the 18th day of June,
1915, at the hour of 10 in the forenoon.

GEORGE G TENNANT.

Judge.

Endorsed filed:
(eak's Office, May 24, 1915. 5 : p m
Hudson County, N. oJ.
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Answer
(Filed, May 29, 1915.)

HUDSON COUNTY COURT OF COMMON
PLEAS

10
Vito Orlando

On Petition

tion under the
Workmen's

oo, e tien

VS.
F. Ferguson & Son

The answer of the respondent F. Ferguson &

Son, a corporation of the State of New Jersey, to
20 the petition heretofore filed herein says:

First: The respondent admits that the peti-
tioner is about of the age set forth in paragraph
1 of said petition; but it is not informed as to his
exact age.

Second: The respondent admits paragraph > of
the petition

Third: The respondent adimits paragraph 3 of
the petition 1

Fourth: The respondent admits that on or about
the 20th day of January, 1915, while petitioner
was enployed by respondent, he was bumed about
his face and hands and says that the fire did not
burm petitioner on any part of his body that was
ocovered with dothes and says that the said fire
was not suffident to bum his body where it was
protected by cothes. Respondent says that the
40 said injury happened in this way:
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The petitioner was undertaking to heat a oore
mmtlnfamityofresmﬂentforthepup)se
of drying the noisture out of cores in
the said oores for the purpose of casting; that the
material uisied to furnish heat in said core oven is
aoke; that said oven does not becanre heated above j g
250° Farenheit; that worknen sonetines against
the positive arders of respondent use kerosene for
the purpose of hastening jthe generation of heat ;
that respondent by its president and other agents
had warmed the said petitioner not to use oil for
this purpose and had absolutely forbidden the use
of oil for this purpose; jthat not withstanding the
said warning the petitioner threw a quantity of
kerosene ail, or coal oil, an the heated oodke, which
caused the vapor arising from said oil, to burst 2o
into flanes, which shot out of the door of the oven
and inflicted jthe injury firom which the petitioner
suffers. Respondent alleges that under these cir-
camnstances, it is not liable to the said petitioner
for conmpensation under the law pursuant to which
said petition is filed

Sixth: The respondent adimits paragraph .

Seventh: The respondent denies that the peti-
tioner is pemmnently injured and permmnently
impaired and that he has lost the use of both
hands and says that the injury to his eyes, ears,
head, neck and body so far ad such injuries ever
existed are healed and cawred  This respondent is
informed and believes and alleges the fact to be
that the extent of the injuries to the hands of
petitioner cannot be definitely ascertained at this
time. The respondent further says that it has
been at all times ready and willing to pay the pe- 4q
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titioner the anount due him under said act, but
denies that he is legally entitled to anything,

Eighth: The respondent admits paragraph s,
but says «et the injury was received as in this
answer set

Ninth: The respondent admits that the peti-
tioner and respondent have not agreed upon the
sconpersation to which the petitioner is entitled
Respondent denies that petitioner is legally entit-
led to any conypensation.

Tenth: The respondent dlenies paragraph 10.

Eleventh: The respondent admits that the peti-
tioner has received the sum of sixty-four dollars
($64) an account of said injuries and says that he
has received a larger sum anounting to ane i
dred and eight dollars ($108); that said payments
were nade as follows:

Jamuary 28th, 1915, $10

February 4th, 1915, 14

February 11th, 1915, 14

February 19%th, 1915, 14

February 26th, 1915, 14

March oth, 1915, 14

30 Mach 14th, 1915, ' 4
March  23d, 1915, 14 =

$108

Respondent says that these payments were nade
without any prejudice as against either party as
to the anount of conpensation to which the peti-
tioner was entitled And respondent says that it

40 has always contended that the said petitioner was
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not legally entitled to any conpensation but re-
spondent was willing to nake to petitioner, volun-
tary payments, provided it could avoid litigation.
The respondent further says that it paid in addi-
tion twenty dollars ($:0.00) all that was neces-
tsary for reasonable medical and hospital sexrvices jq
and nedicines for the first two weeks after the
injury. Respondent prays that these payments
my be applied to the anount due the said peti-
tioner in such a way as shall be just and equit-
able under the ciramstances of the case, provided
the petitioner ik legally entitled to any conpen
sation whatever. Respondent further says that
it has an each week subsequent to the said 23d
day of March, last, set aside the sum of five dollars
and twentyfive cents ($5.25) in an envelope for > q
the said petitioner and has offered to turn the
sane over to the petitioner any time he might call
but that the petitioner has refused and neglected
to call for the same; that the petitioner has had
notice that the said anounts were held for hm

Twelfth: The respondent admits that petitioner
is a married nan but respondent does not know
the nanes and aiges of petitioner’s children, and
alleges the fact to be that he is informed that this
is not material to this issue. Respondent denies 30
that petitioner is unable to perform any work of
any kind whatever.

Respondent alleges that all the payments nade
by it were nade without prejudice and without
admitting its liability but because it felt synypathy
for the petitioner; that for several weeks after
the injury as hereinbefore stated, it paid the peti-
tioner a sumin excess of what his weekly wages
had beery that shortly after the last of said pay-
nments were nade, the respondent was notified by 40
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the Poormmster of the City of Hoboken thajt the
said petitioner had represented that respondent
refused to pay him anything for his said) injury;
and that thereafter respondent only offered to
pay said petitioner the half of his weekly wages,

1Q being the anount to which he would be entitled

30

under the act pursuant to which said proceedings
were brought provided the jsaid petitioner was en-
titled to anything under said act.

Respondent further says that there is no com
pensation legally due to the said petitioner from
the said respondent, and it prays to be hence dis-
missed with its costs in this behalf so wrongfully

sustained.
PIERSON & SCHROEDER,
Attorneys of Respondent.
State of New Jersey,!
County of Hudson, JSS .
Margaret Ferguson, being duly swom, accord-
ing to law on her cath says that 'she is the treas-
urer of F. Ferguson & Son, tihdrespondent naned
in the foregoing answer and knows the contents
of said answer and that the nmatters and things
therein set forth are true to the best of the knowl-
edge and belief of deponent.
MARGARET FERGUSON.
Sworn and subscribed to be-
fore ne this twenty-eighth
day of May, A. D, 1915.
Ruth Hetzel,
(L. S) Notary Public of
New Jersey.

(Endorsed) Filed May 29, 1915.

John J. McGovern,
Qeak
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Notice of Motion to Amend
(Filed, November 5, 1915.)

H]H)BI‘OOUNTYOOURTOFG)MNDN
PLEAS

10
Vito Orlando,

Pletitioner,
VS,
F. Ferguson & Son,

{Respondert.,

Please take notice that on the trial of the above
entitled action peititioner will nake a notion to
anend the petition filed herein by inserting the
fo]lowmg; 20

I%nnamWVWHébnnaxqmn%ﬂanﬁﬂﬁhepar
manent lass of the use of both hands the sum of
$10.00 per week for the period of 300 weeks, also
a partial disability by reason of injuries to the
eyes, ears, neck and body at the rate of $0.00 per
week for 300 wiedks

STITES &LA PORTA,
' Attorneys for Petitioner.
To:
Pierson & Schroeder, 30
Attorneys for Respondent.
(Endorsed)

'‘Service of a copy of within notice is hereby

acknowledged this 11th day of October, 1915.

(Endorsed) Filed Nov. 5, 1915.

John oJ. McGovern,
Qek 40
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Finding’s of Court
(Filed, December 14,1916.)

HUDSON COUNTY COURT OF COMMON
PLEAS

10

Vito Orlando,
VS,
F. Ferguson & Son.

Mr LaPorta, for the petitioner.
M. Pierson, for the defendant.

mmmﬂt(Tennant J)

Atthedoseoftalﬂngtastlnmwmtlnscesel
proceeded to the calculation of the
to which the petitioner was entitled, 1fanythmg,
reserving at the request of defendant's attormey
accdent arose out of and in the course of the
enploynent of petitioner. There was sae tes-
tinony introduced purporting to show that the
cause of the accident was the throwing of oil an

30 the fire after it had been ignited, and that this wais
ocontrary jto specific orders issued to enployees.

I am satisfied) that there was an accident, and
that it arose out of and in the course of the em»
ployment.  The defendant clains that the accident
arose because of the petitioner’s violation of ex-
plicit instructions not to pour oil on the fire after
it was lighted But the petitioner denies he did

40 this and is supported in his story by a fellow
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worknen  No ane saw the petitioner do what the
defendant dains, and I am left to infer or con-
jecture because of other evidence which is entirely
circunstancial, viz: that he was 'seen with an oil
can prior to the acadent—that an oil can was
found in the ash pit after the accident,—that a
nechanical engineer gives his opinion that the
flane could not have cone out of the door in the
manner described unless oil was poured on the
fire after ignition I amngt content to accept this
evidence and to jthrust aside the evidence of the
petitioner and the only other nan who wais act-
ually present. .
On the question of the method of calculation,
ocounsel calls my attention to the case of Vishney
vs Fpire Steel and Iron Co, % Atl. 143 By 20
the opinion in that case, I find that the Suprene
Court has given expression to a view entirely con-
trary fromthe view I expressed at the dolse of the
case. The interpretation of the schedule as
given by the Suprene Court nust govern this
Court and in drawing the condusion counsel will
follow the rule as defined in the Suprene Court.
GEORGE G. TENANT,

Judge.
Filed Dec. 14, 1915. 30

John J. McGovern,
(erk
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Finding’s of Facts and Determination
(Filed, February 18, 1916.)

HUDSON COUNTY COURT OF COMMON
PLEAS

10

On Petition
for Compen-
sation.

The above matter caring on for hearing and
having been .sulaitted to me for decision I hereby
20 find and determine as follows:

Yo This is a proceeding brought by Vito Or-
lando against the above naned F. Ferguson &
Son., a corporation, under an act entitled ““ An
thesalhngtlnhahhtyofanmﬂoyerto
nueke oconpensation for injuries received by an
enyloyee in the course of enyloyment, establish-
ing an elective schedule of conpensation and reg-
ulating forthedetemmatlmofha-

> Qbility and conpensation thereunder.””  Approved
April 4th, 1911, and the Acts amendatory and sup-
plenental thereto. That the petition was filedlon
the 24th day of May, 1915, that the order was
nade setting the sane down for hearing for the
18th day of June, 1915 which hearing was ad-
journed from time to time until the 11th day of
Novenber, 1915, at which tine tins natter cane
an for hearing before me; that process was ser-
40 ved upon the Respondent an or doouit the 24th
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day of May, 1915, and that the Answer of the Res-
pondent wis filed on the 29th day of May 1915,
that the case cane on for hearing on the 11th day
of Novenber, 1915, (which hearing was held in
the presence of Anthony P. LaPorta and William
B Stites, Attorneys for the Petitioner, and jq
Pierson & Sdhroeder, Attorneys for the Respond-
ent, on Which day both parties produced witnesses
who were exammined in the presence of said coun-
sel.

2 That the petitioner was enyloyed by the Res-
pondent as a nold helper and furnace attendant
an or about Septenvber 1912 and that he ocon-
tinued in such enyploynent up to the 20th day of
January, 1915, thajt his duties consisted of work-
ing in and about the plant of the Respondent sit- 20
uated.at 1122 Qinton Street, Hoboken, New Jer-
sey, and attending to the fires in the funmace and
assisting in makig the nolds.

3. That rthe Petitioner at the tine of the injury
received for bis services wages anounting to
$10.50 per week

4. That on the 20th day of January, 1915, the
Petitioner sustained personal injuries as the res-
ult of an accident consisted of flanes shooting out
of the doar of one of the furmaces which Petitioner
opayd thereby coaming in contact with Petitioner
and inflicting severe buns, and that the said aoc-
dent arose out of and in the coudse of Petitioner’s
enyploynent.

5. That the Respondent have actual knowledge
of the oocurrence of the said injury.

6 That as a result the Petitioner received in-'
juries to his face, eye, and hands, and that the
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sard injuries caused the Petitioner a tenyporary
disability which lasted for a period of 21 weeks,
and that he has a disability permmanent in quality
and partial in character which is as follows:
Contraction of the left eye lid which the Peti-
zQﬁaﬂ'isrrtaHetodoseaﬁnelyardlmtlﬂely
sustained a 10% ldss of the use of the fimction of
the left eye, and also to the musdes and tendons
of the hands thereby sustaining 50% loss of the
use of function of each hand

7. 1 find therefore, that the petitioner is entit-
led to conpensation for tenyporary disability from
Felbruary 3d, 1915, for a period of 21 weeks at the
rate of $5.25 per week and conpensation for the
injury to the eye which is pemmnent in quality

20 and partial in character for a period of 10 weeks
to canmrence June 30th, 1915, at the rate of $5.25
per week, and conpensation for injury to the
hands permmanent in quality and partial in charac-
ter for a period of 200 weeks to commence Sep-
tenber 8h 1915, at the rate of $5.25 per week
nmking a total of 231 weeks at $5.25 per week

8 That the petitioner has been paid by the
ms;xnhtmatmntof}nsm]mesforvdndl
thdse yroceedings were conmenced up to and in-
cluding the 24th day of January, 1916, 50% weeks
at the rate of $5.25 per week said payments having
been nade by Respondent without pregjudice to
its rights to defend its action

9. "That by the payment of 50% weeks hereto-
fore paid to the petitioner, the award herein for
tenporary disability having been paid and also
part of the award for partial pemmnent disabil-

40 ity up to the 24th day of January, 1916, the bal-
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ance of tike award for partial permmanent disability
will and is to conmence fromthe 24th day of Jan-
uary, 1916,

10. The legal advisers of the petitioner are en-
titled to conpensation in addition to their asits
allowed by law; in the sum of $200.00 to be paid 10
in the following manner that is to say: the full
anount of the costs to be paid at ance and the
petitioner to pay ane dollars per week from the
oconpersation paynents received by him on ac-
court of the counted fees herein awarded until the

is full
Itlsﬂﬂ%& an this 21st day of January
1916, ordered that judgnent final be entered in
favor of the petitioner Vito Odando and against
F. Ferguson & San a corporation, in the sumof 20
$5.25 per week for a, period of 180> weeks, be
ginning with the 24th day of Jamary,, 1916

GEORGE G TENNANT,

Judge.
Entered and filed,

February 18th 1916 s

30
Clerk’s Certificate

State of New Jersey 1
County of Hudson, | ¥

Jan oJ. MoGovern, (Jexk of said County and
of the Court of Conmon Pleas thereof, the sane
being a Court of record, do hereby certify that the

foregoing are true copies of all pleadings filed,
arders and rules entered and statenent of judig 40
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nment as entered in the judgment record in the
case of Vito Odando, petitioner, against F. Fer-
guson & Son, respondent, as fully as the isare re-
main on file and of record inmy aoffice.
Witness Ilylﬂld al'ﬂ(ﬁdal %]. at Jelw
10 City, this 6th day of March, 1916.
JOffir j . McGovern,
Qak
(Seal) i

Order to Include Testimony in Re-
turn

(Filed, February 28, 1916.)

NEW JERSEY SUPREME COURT

Vito Orlando, (Petitim.)
VS,

F. Ferguson & Son, (Responder

Application having been nade an behalf of the
prosecutor of the writ of Certiorari heretofore
issued in the above entitledlcause for an Order
that a Transcript of the testinony taken at the
hearing before the Court of Canmon Pleas in and
for the County of Hudson, be certified and re-

4p turned with said writ.
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It is on this 26th day of February, A. D., 1916,
Orderea that a Transcript of the testinony taken
at the hearing before said (Qout of Conmon Pleas
in and for the Coumty of Hudson upon the petition
of Vito Odando, petitioner, againlst F. Ferguison
&Sm,xesmﬂat,lflcmdlmdbythelxosewtm']q
be cattified and returned into this Court, together
with the determination and statenent of facts and
order for entry of judenent, and all other pro-
ceedings for the making of the sane which are
returmed into Court in accordance with the com:
nmﬂofthesaidwritofCerﬁgaIi

Justice Suprene (Jout.

Entered, February 28 1916.

On notion of ' 2B

Pierson & Schroeder, *
Attysi. 1

Testimony

HUDSON COUNTY COURT OF (COVMMON
PLEAS
Tennan t,J.

Vito Orlando, QlPththnfOI'

erpema—
Vs tion Under Em-
F.Ferguson&Son. ployeI’SIj-a-'
bility Act.

Trial of the above stated case, Novenber 5,
191& lﬁf()reHon. George G Tennant, m
Appearances:

W. PARF
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Mr. A. P. La Porta, for the petitioner,
Mr. John D Pierson (Messrs Pierson &
Schroeder) for respondent.

The Court: Is it agreed that the injury is the
i« Tesult of an acadent which grew out of and in
the course of his enploynment?
Mr. Pierson: No, that is the nmin contention
The Court: What were his wages?
Mr. Pierson: Ten dollars and fifty ocents
per week
The Court: What is the date of the accident?
Mr. Piersor: The 20th day of January, 1915.
The Court: Is there any question about the
extent of the injury?
2o Mr. Pierson: I don’t'think there will be very
nmuch, but we have not agreed upon that.
Mr. La Porta: There has been paid two Inm-
dred and sixty-five dollars on account.

VITO ORLANDO, the petitioner, was swormn,
but withdrawn as a witness at this tine.

30 JOHN ROMANQ, a witness produced on be-
fball]lfoftlnpeﬁtimer, being sworn testified as
ollows:

Examination by the Court:
Q How long have you been in this country?
A. Six years.
Q Maried? A. No. Too young,
40 Q ®ow areyou? A, Twenty-two.
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By Mr. La Porta: Q What is your name?
A. John Romano.

Q. Where do you live? A. Hoboken.

Q. Were you on the twentieth—A. 1 don’t
know how to speak English.

Q.—of January, nineteen hundred and—don’t
you understand my question? A. No.

The Court: Tell me the best you can.

Q. Were you on the 20th day of January, 1915
working for John Ferguson & Son? A. I don’t
speak English.

The Court: Answer the question.

Q. Where were you working on January 20th
1915? A. Where I work?

Q. Yes. A. Well, I work for iron foundry.

Q. For John F. Ferguson & Son, January
20,1915 ? A. Yes, I work there about four years.

Q. Was Vito Orlando working there the same
day? A. Yes, lot mans working there.

Q. Do you remember the day he was hurt?
A. Yes.

Q. The 20th of January? A. Twentieth Jan-
uary.

Q. You were where when he was hurt? A.
Yes.
Where? A* Iron foundry.
In John F. Ferguson’s Sons? A. Yes.
By what was he burned? A. I don’t know.
What burned him? A. The fire.
What fire? A. The coke, coke fire.
The furnace? A. Yes, the furnace.
. What was it that came out of the furnace?
A. I don’t know how speak English, I no
speak English;

DLOLLDLLLD
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John Romano—Direct

Q. Was it the blaze from the furnace that
burned him? A. Fire.

Q. What came from the furnace? (No answer)

By the Court: Q. How did he get burned?
A. You got to open the little door, to see if the
fire 1s light, open the door, fire come out, burned
him.

Q. Came out of the furnace? A. Yes.

Q. When he opened the door the fire came out
of the furnace and burned him? A. Yes.

Q. You were working there, were you? A.
Yes.

Q. What time of day did this happen? What
time of the day or night did this happen? A.
After six o’clock at night.

Q- After-six o'clock? A. Yes, at night.

Q. Who made the fire that evening? A. 1
made it.

Q. Did you make it? A. Yes.

Q. How did you make it? A. I chop wood
first, about gallon kerosene, and after, coke, put
in, close the door, and light the fire.

Q. You put a gallon of kerosene on the wood
to make this fire? This fire that Mr. Orlando,
the petitioner in this case, was burned by, who
made the fire? A. 1.

Q. You made it. You used a gallon of kero-
sene? A. Yes.

Q. What for? A. To fight the fire.

Q. Can’t you fight the wood without kerosene?
A. No.

1Q Why? A. I can’t fight it without kero-
sene.

Q. These big pieces of wood—A. Well, look
like—
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Q—were they wet? A. Sure, that is why.

Q. Is that why you used kerosene? A. It
was winter time, too.

Q. Do you always use kerosene when you make
the fire? A. Yes, every time, use kerosene.

Q. Did you ever make the fire with kerosene
in the presence of Mr. Ferguson? Was he there
when you put kerosene on? A. Yes. Sometime
he calls me to get kerosene, to put on the fire.

Q. Is that the way you were instructed to
make your fire? A. Yes.

Q. Who is it generally that makes the fire in
this furnace? A. What do you mean?

Q. Who makes all these fires? While you
were working there, with Mr. Orlando in the
shop, who made the fires? A. Anybody who had
a job on had to make the fire, 1

Q. Everybody was fireman? A. Everybody.

Q. Who was your boss? A. No boss—Mr.
Ferguson.

Q. He was your foreman? A. Yes.

Q. Who bossed you? A. Ferguson.

Q. Who bossed you? A. Ferguson.

Q. John Ferguson? A. Yes, John Ferguson.

Q. Same boss of Mr. Orlando, the petitioner
in this case? A. Yes, he has same boss.

Q. Never anybody else bosses you except him?
A. No.

Q. He 1s the one that shows you how to make
the fire? A. He showed me, to make the fire that
way.

,Q Where did you get your kerosene to put
in the furnace? A. There was big tank there,
hundred gallons.

jq

20

30

By the Court: Q. Did they use that kerosene 40
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for any other purpose? A. Sure, anybody use
it.

Q. Did they use it for anything else? A.
Sure, use it for anything else.

Q. Did they use it for anything else besides

2Q starting fires? A.  No.

By Mr. La Porta: Q. Not that you know of.
What time of day did you say this was? (No an-
swer)

Q. Who picked Orlando up? A. L

Q. Where was he lying? A. Down in the
hole.

Q. In the hole? A. Yes.

Q. Near where? Near the furnace? A. Yes.

Q. Where did you take him to? A. I have the

20 fire out.

Q. Where did you take him to? A. Bring
him water, put water on top, put water on top.

Q. On his head? A. Yes. After bring the
officer.

Q. Was his clothes burning? A. Yes, bring
him in the office, watchman bring him in the of-
fice.

Q. Did you see Mr. Ferguson that night? A.
Yes.

30 Q. Who was working that time—six o’clock—
who was in the shop? A. Nobody, only me and
him.

Q. Besides you and him? A. Only me and
him.

Q. Was Mr. Ferguson there then? A. No.
He was in there about half past five. He call me
in, says he want good fire, I say, “ All right, I

4Q make good job for you.”
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Q. Mr. Ferguson was not there at six o’clock
when this happened, was he? A. No.

Q. Did you see Mr. Orlando any place that
evening? A. Yes, he see him, night, in the hos-
pital.

Q. On the same night, in the hospital? A. jq
Yes.

Q. Were you there? A. Yes.

Q. You saw Mr. Ferguson in the hospital,
did you? A. No, not me.

Q. Were you there when Mr. Ferguson saw
him in the hospital? A. I was in the hospital
too.

The Court: Do you admit notice ?
Mr. Pierson: Yes.

Q. How long was Orlando working there he- 20
fore he was burned? A. About two years, more
than two years.

Q. How long have you been working there?

A. About four years.

Q. During those four years you always used
kerosene to make the fire? A. Yes.

Q. What was Orlando’s business there?
What was he employed to do? A. Any kind job,
iron foundry, anything.

Q. Was he your helper in—A. Yes. 30

Q.—building fires also? A. Building fires?

Q. Did he make fires—help to make fires, too,
sometimes? A. Yes.

CROSS-EXAMINATION by Mr. Pierson:
Q. This, where Orlando was burned, was the
core oven? A; They call it the wheel oven to

bring the wheel. 40
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Q. Yon bring things to the oven on wheels?
A. The oven wheel, the shop wheel.

Q. Itis abigoven,isn’tit? A. Yes, big oven.

Q. They put the things that they heat in one
end? A. Yes.

2Q Q On that end is a little pit, a hole, and a

20

30

40

door just above that, which i1s the door where
you look in the oven and put the coke in: is that
right? A. No, the coke door, not the big door,
before you put the job in, after coke, put the job
inside, after, light.

Q. You light it by that door in the pit? A.
Yes.

Q. Was John Ferguson there that night, when
you lighted the fire? A. No. John was there
before. He was there before.

Q. Then he saw you light the fire? A. Yes.

Q. Was that before John went home? A.
Yes, he was there.

Q. He was there when you lighted the fire?
A. No, he wasn’t there when I light the fire.

Q. Do you mean he left—dJohn left the foundry
that night, before the fire was lighted? A. No.
Yes. He was in there before the fire was lighted.

Q. He went away before it was lighted? A.
Yes- A

Q. Are you sure about that? A. Yes.

Q. Wasn’t it after the fire was lighted, he went
away?

Mr. La Porta: Do you understand the ques-
tion?

Witness: I no understand the question.

Q. (Question repeated) A. Before fire was
lighted, John wasn’t there.
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Q. How long did yon light the fire before Or-
lando was burned? A. I don’t know how speak
English.

Q. Was it fifteen minutes, or ten minutes,
half an hour, you lighted the fire before the acci-
dent happened? A. A quarter.

Q. Quarter of an hour? A. Yes.

Q. In lighting this fire, ordinarily, you put in
wood first? A. Yes. The wood was in there.

Q. You didn’t put that in? A. Yes, I put it
in, then coke on top.

The Court: What is it you want to
show?

Mr. Pierson: We want to show—the de-
fence is that contrary to positive instruc-
tions—

The Court: Ask him that one question
—1f those instructions were given. That
1s the whole pith of this case.

Mr. Pierson: I think my cross-examina-
tion 1s quite pertinent to our theory of the
defence.

The Court: If you feel that way I don‘t

! want to prevent your doing it.

Q. You used to sometimes, then, put oil on for
starting the fire? A. Yes, before that, start fire,
put wood in, have to get kerosene, on top kero-
sene, the coke.

Q. Then you light the fire? A. Put the job
in, after, you close door, you light the fire.

Q. You close the big door on the other end?
A. Yes, then you light the fire, in. back.

Q. In back, at the other end, where he was
burned? A. Yes.

iq
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John Romano— Cross

Q. That starts it, and he was burned because
of this 01l1? A. No, sir.

Q. The o1l was in there? A. Yes.

Q. You put it in there so when the fire is
lighted it will start well? A. Yes.

Q. You lighted the fire? A. 1 lighted the
fire.

Q. Where did you go then? A. 1 light the
fire, after I light the fire, he go see the fire, he
open the door, and the fire came out. John Fer-
guson said, “ Pete, I want good fire to-night.”

Q. When did John Ferguson tell Pete that?
A. That night.

Q. What time? A. Half past five.

Q. After the fire was started? A. Half past
five-

Q. After the fire was started? A. There was
no fire, no light, after he go home I light the fire.

Q. It was about fifteen minutes after the fire
was lighted, Orlando looked at it? A. Yes.

Q. Where were you? A. 1 was in there.

Q. How near to him were you? A. Where
you mean?

Q. How far away from him? A. That way,
(indicating) near the bench.

(Stenographer’s note: Witness indi-
cate® about fifteen feet.)
Mr. La Porta: About ten feet.

Q. By “Pete,” you mean the burned man,
don’t you? A. Yes.

Q. How was Pete standing when he was burn-
ed—in the pit or in the back? A. Right down
in the hole, the fire come out.

Q. This hole is about how deep? A. That
high. (Indicating)



Q

37

John Romano—Cross

Indicate on yonr body where the door is.

Do yon know the door yon look into! A. Yes.

Q.

come!

How high on yonr waist would the door

The Conrt: If your defence is there
were what are known as contrary orders,
I do not see that this prolonged cross-ex-
amination is not on matters different and
apart from that. Why not get down to the
point in the case!

Mr. Pierson: I understand his testimo-
ny is that he had put oil on the fire before
it was lighted, he had lighted that fire,
and then, fifteen minutes after, Orlando
came and opened the door, and because of
that oil, this flame burst out. I have
brought out this time because it will be
one of our contentions that if there had
been any oil, it would have been entirely
consumed in fifteen minutes, there would
be no' vapors left to create such a flame.
Our theory is that this man, contrary to
positive instructions, opened the door of
the lighted fire and put oil upon it.

Q. Don’t they use this oil fo'r what they call
skin drying, do you know what that i1s! A. No,
I don’t know what that is.

Q. Do you know whether they use this oil for
other purposes than lighting the fire with?

(No answer.)

By the Court: Q. Did they use oil to skin-dry

with!

(No answer.)
(Question withdrawn.)

Q. Do you know what the torch i1s! A. Yes.

jq

20
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Q. What did they use in torches? A. To dry
(the molds.

Q. What did they use to get the heat with? A.
What do you mean?

Q. The heat to dry the molds, in the torches?

20 A. They put oil in the torches.

Q. What did they fill the torches with? A.
Kerosene oil.

Q. Had you been told this night, that Orlando
was burned, to go home, that the fires were all
right? A. When—the time we go home?

Q. Before he was burned, hadlyou and Orlan-
do been told to go home, that the fires were all
right? A. Who say so?

Q. Had anybody—did anybody say that? A.

2q The fire wasn’t lighted.

Q. Weren’t you told you should go home, the
fires were all right? A. No, sir, I light the fire,
I never seen nobody to go home.

Q. Did anybody tell you to go home? A. Who?

Q. Did anybody tell you to go home? A. Never
was anybody, only me and him.

Q. Didn’t John Ferguson— A. He wasn’t
there.

Q. *tell you that night, before Orlando was

00 burned, that you should go home? A. Who say
so?

Q. Didn’t John say so? A. No.

' Q Didn’t John tell you that night, before this
accident, you and Orlando should go home, the
fire was all right? A. Have to see the fire—what
do you mean— to go home? Have to see the fire
first, and then go home.

Q. Wasn’t the fire all right, andi weren’t you
told so? A. I never told so, have to see the fire

40 first; after see the fire, then go home.
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Q. Are yon still working for Ferguson & Son?
A. Yes.

Q. Are you working there now? A. No, I am
not working there now.

Q. How long since? A. About three months.

Q. You were discharged, were you? A. What?

Q. Were you discharged!—fired? A. The fore-

man chased me out.

RE-DIRECT1-EXAMINATION by Mr. La
Porta:

Q. You worked there how long before Orlando
worked there? A. Two years.

Q. Did they use kerosene then? A. Yes.

Q. Did Mr. Ferguson use it too? A. Yes,
everybody used it.

Q. On this 20th day of January, when Orlando
was burned, were you working overtime? A.
Sure, we we're working overtime.

Q. Did you work overtime the same week, be-
fore this day?

The Court: What are you trying to
prove now?

Mr. La Porta: I want to show that he
had worked overtime on other work and
overtime on this occasion. That 1s the
principal reason Mr. Ferguson was not
there.

The Court: You don’t have to show that
now.

RE-CROSS-EXAMINATION by Mr. Pierson:

Q. Did I understand you to say that John Fer-
guson came to the hospital where Orlando was?
A. John told me I shall go—

ig
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Q. Did you see John Ferguson in the hospital
after Orlando was burned? A. No, never see him
in the hospital, I never see him.

Q. Haven’t you heard the foreman and John
Ferguson and others tell men not to put kero-
sene oil on a lighted fire, or fire after it was
burning? A. I don’t understand this.

By the Court: Q. Did Mr. Ferguson or anybody
there tell you not to put oil on there after you
started the fire? A. Well, the fire *wasn’t started.

Q. Did he ever tell you not to put oil on after
the fire was started? A. Well, I never put oil on
the fire, the fire wasn’t started.

Q. Did he ever tell you not to* put oil on after
jmu put the match to it—on the fire you lighted
1it? A. Yes, he said, after light, don’t put any
more kerosene.

By Mr. Pierson: Q. He told you that, when
Mr. Orlando was present, hadn’t he, not to put
oil on the fire after it was lighted? A. Never
put on, the fire was lighted; this time, put oil on,
the fire wasn’t lighted.

Q. He told you not to put oil on after the fire
was lighted? A. Yes.

Q. You only put kerosene on the fire? A. Yes.

Q. You put kerosene—you didn’t put oil, only
kerosene? A. Yes, only kerosene.

Q. Did Orlando put kerosene on the fire that
night? A. No, sir.

Q. He didn’t put any on at all? A. No.-

Q. You put it on? A. I put it on.

Q. Had Mr. Ferguson used kerosene himself
in your presence? A. Sometimes he fire make,
sometimes he said me, some kerosene, put on fire.

Q. Who wou”~d say that? A. Mr. Ferguson.

Q. Told you that? A. Sure.
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VITO ORLANDO, sworr:

Direct-examination by M. La Porta:

Q You are the petitioner in this case, are yon
not? A. Yes, sir.

Q Where do you live? A. 522 Monroe Street, jq

Q How dld are yon? A. Forty-one years old

Q Were you on the twentieth day of
this year working for Joln F. Ferguson & Son?
A Yes, sir.

Q Doing what? A. Moulder’s helper.

Q What happened to you on that day? A. 1
was working for Mr. Ferguson 1 was working
for a master who nakes wheels for ships.

Q What happened to you when you opened the
door to a furnace of the John F, Ferguson Com- 2q
pany? A. What happened to me? When I
opened the door of this furmace to find out how
the fire stood, then I burmed myself. In the nean-
time I asked sae nan by the nane of John what
was the trouble with the fire,

Q What burmed you? A. The face. (Indicating
firom the collar up to his head)

Q Where did this blaze cone fron? A. Be-
hind the snmll door of the furmace, in the badk

Q Did this hapypen just as soon as you opened
the door or afterwards? A. In the sane nonent.

Q What tine of the evening was that? A. Ten
minutes after six, may be.

By the Court: Q What tine did you start
wark?

Q What tine did you start wark? A. In the

norning?
Q Yes. A. Seven o’dock
The Court: How long had you been working 40
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when this thing booed? How long had
yon been working that day when the “booni’
cane? How long had yon been working that day
vdf?;n)mqyemdthedmalﬂthetlﬁnghumd
you?
oq A (Interpreter) He says he went to work
seven o’dodk in the norning, he started work
seven 0’dodk in the morning; but when this thing
happened it was six o’dock in the evening
Q Who else was working with you that night?
A. Myself and a nan by the nane of Johnny
Ronmano,
_Q He is this witness? (Indicating) A. Yes,
Sir,
Q Who nude the fire that night? A. Joln
-q Q Did you use any kerosene that night? A.
No, sir; not at all; just opened the door; the fire
cane up and bumed; just fall down.  The other
fellow says, “I can’t; I can’t give the hand.”
The other fellow conres in front. When I dose *
the door the fire go in again; the other fellow
take him up 'Hinself and put the water; all the
dothes were burmed
Q Did John ever tell you not to use this keixy-
sene? A. He never told ne anything like that.
>q He even used it hinself.
Q Did you see himuse it? A. Sure, sure.
Q Who is your boss in that factory? A. M.

erguson.
Q You nean John Ferguson? A. Joln
Q Did you receive instructions from anybody
else there? A. No, sir.
Q Only from M. Ferguson? A. Yes, sir.
Q How long have you worked there? A. About
40 three years.
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Q And did they always use kerosene during
those three years you have been working there?
A. All the tine,

Q Did they use it for the furnace? A. Yes, sir;
all the tine.

Q What did they use it in the furnace for? A.
In order to bum the logs, or otherwise the wood
wouldi't bum

Q Why wouldii't it bun? A. Because the logs
fgdvset,aﬂmﬂdtft bum unless kerosene is

Q Are fires ever nade in that shop without the
use of kerosene? A. No, sir; no, sir.

Q What do you nean, “no, sir?”’ A. Always
use kerosene; always, everybody use kerosene,
There wasn't a person did not use kerosene,

Q How many children have you? A. Five and
ane conming—six.

Q What is the age of your oldest child?

M. Pierson: I object to that.

Mr. LaPorta: We are petitioning for a
lmp sum if your Honor please. We
want to show the facts to warrant your
Honor giving us the hmp sum

The Court: You tell ne what the facts
are, on the record, and I will deal with
those facts.

Mr. La Porta: The fact is that this nan
has five children, no neans of supporting
theny he is being supported hinself now
together with his family, and the children
are all under age. He is very amxious to
see them go to school; and if he is not
rendered a hnp sum he will either have
to put them away in sore hone, or bor-

10
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row the noney, or do sanething of that
kind in order to keep them at school.

The Court: I will settle that now. 1
suppose that is the full statenent of facts
that you would present an the question of

1Q conmutation?

Mr. La Porta: That is practically what
it is.

The Court: 1 will deny conmutation 1
will deny conmutation; so do not spend
any nowe tine an

Q What were you enyloyed to do? A. Every-
thing, help; I do helping around there; do any-

Q Did you ever nake fires for Mr. Ferguson
2q The Court: Why go over that again?
He has been asked that half a dozen tines.
He has testified to it very fully. Why re-
peat so nuch?
Mr. La Porta: Very well.

Q What injuries have you now; Mr. Odando,
by reason of the bums?

The Court: What is the matter with you now?

Witness shows his hands.
The Court: Can’'t you dose either hand tight?
oq A. No, sir.
; The Court: Can you feel when I press the
fingexrs? A. No, sir.

The Court: Can you feel that? A. Yes.

You can feel it when I pinch it; you can feel
ne take hold of that, can’t you? A. A little
Warmg a little heat.

Q Now, what happened to your neck and face
and ears? Were they bumed too? A. All

4thﬂﬁl
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Q And ears? A. (Witness indicates face.)
The Court: How long was it before yon were
able to go out? A. "Saebody carried e out.
Q Were you brought to the hospital when you
were burmed, right away? A. Yes, sir.

Q And how long did you stay in the hospital?
A. Two nonths, and three nonths honme: two
nonths sick in the hospital, and three nonths
hone,

Q Now;, what about the neck? Have you the
full function of your neck in looking up? A. No,
Sir.
Q It is contracted is it?

The Court: Can you put it ’way badk like
that? (Indicating))

A. No nore than that. (Indicating)

Q Can’t you dose your nouth when you do
that? A. No, sir.

Q Now; what is the nmatter with your eye, Vi,
Orando, the eyelids of the eyes? A. When the
sun shines I can’t see well; my eyes shed tears;
I could not look firom ane blodk to the other.

Q How was your vision prior to this burning?
A. T ocould see a person ane hundred niles away.

Q (ose your eyes, (Caii you close your eyes?
Can’t you dose that eye at all? (Indicating the
left eye.) A. No, sir.

The Court: Canyou see aut of the left eye? A;
Yes, I can see.

Q Could you control entirely—oould you con-
trol—oould you dose your eyes entirely before
they were bumed—the eyelids? A. Yes, sir;
very nice, beautiful, fine.

Q Canyou use your hands at the present time?
A. How could I use it?

Q Yes, or no? A. No.

]
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Q Did you get all those soars on your face
from this buming—accident? A. The doctor say
that; the doctor know that; yes.

Q Did those scars cane from the burming

The Court: He says yes.
ja Q Did you have to lift heavy weights in Fer-
guson’s? In the foundry there? A. Sure.

Q Canyou do it now? A. No, sir.
~Q Could you vse a shovel very well? A. No,
Sir,

Q Why? A. Because I can't close my hand

CROSS-EXAMINATION by Mr. Pierson:
QV\hemvsex_eywstardngvdmywqmﬂi
the door, down in the hole or ontop? A. Up. As
2q Wﬂn door then the flane cane in my

Q You had to bend down, then, to reach the
door, had you not? You had to bend over to
reach the door? A. Yes, sir; a little bit.

Q Which hand did you open the door with? A.
With right hand

Q Where was your left hand? A. I had it
along side of ne.

Q Will you show just how you reached and

3 Q opened the door as near as you remenber? A.
This way. (Indicating)) As soon as I tried to
open the door, then all of a sudden the flane
cane ot and I was burned; and then I went
dovin in the hole.

Q This John Ronano was there, you say, at
that time? A. Sure; yes, sir.
(ﬁQWast}Bvsatdnmtlﬂe,too? A. In the

e

40 Q Where is the watchnman now? A: Dead



47

Vito Odando—Cross

Q The watchiman had not been around there
that eveningl had he? A. No, sir.

Q Did you see John Ronano start the fire? A.
I asked himto do it.

Q The question was did you see himdo it? A.
No; I did not 10

Q Where were you, do you know; when he did
light it? A. I was also in the shop

Q How far away? A. I was all around the
shop May be I was fifteen feet away from him
at the time he nmade the fire.

Q What were you doing when he lighted the
fire? A. 1 was placing clay over the door at the
tine.

Q This clay that you were placing over the
door was placed an the other end of the funmace, o
was it not? A. In the front, side.

Q And you put that there to>keep the heat in?
A Yes, sir.

Q Well, now; when after that did you go to
look at the fire? A. Yes, sir.

Q How long after that? A.!About ten min-
utes nore ar less; not even so.

Q Had there been any oil put on that fire after
it was started? A. No, sir.

Q It is customary to put the oil onthe material ;5 Q
before the fire is started, is it not? A. Yes, sir;
it is used; but I did not see that.

The Court: Do they put oil an before they
start the fire, or db*they put the oil on after they
start the fire? A. Before.

The Court: Is that what this nan did that
time? A. That is always done.

The Court: Is that what he did that day? A.
That day it was done.

40
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Q Aren’t yon told never to put ail an the fire
after it is started? A. Yes; when there is fire,
yes; when it is lighted we put no kerosene.

The Court: He says yes; that is what they
have been told to do.  You have been told not to
Pt Q1 on the fire after the fire was started? A.

The Court: I would not spend any nore
time on thatt He says those were his
orders.

Q Did you have anything at all in your hands
gnat]lmg‘l'ntwlm-ﬂ]sﬁlecmmmt" A. Nothing

Q Was John Ferguson, the boss, there when
Honmano lighted the fire? A. He was there. 1
can not speak here.

Q Don’t you know that John Ferguson, the
%){osvsastlﬂeaﬁertheﬁlevxas]ighted? A
es.

The Interpreter: He refused to answer.
He wants to talk in his own way.

Q (Repeatedbyﬂlestelmaliler)l)o
know that Joln Ferguson, the boss, wasthﬂe
after the fire was lighted? A. Yes, sir; as soon
as the fire was nade he was there. Yes, sir.

Q Do you remenber John Ferguson coming
around to the firont and opening the little door in
the big door there? A. Yes, sir.

Q And he felt to see whether the oven was
%mwnot? A. No, sir- he told ne to open the

The Court: What did he go around there for,
to open the little door? What did he do that for?
A. T opened the door myself and not Mr. Fergu-
son, for the wind; Mk. Ferguson said, ““ (lose

40 the door.”
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Q That was the little door in the big door
around in front, wasn't it? A. Yes, sir.

Q Now, what did he say then? What did Joln
Ferguson, the boss say then to you? A. (Jose
gﬁkm, for otherwise the factory would get

Q Did he say anything else? A. He told ne
to be careful; that he.wanted the job right.

Q Didhv’t he tell you that the fire was all right?
A. He didn’t see the fire.

Q Didn'’t he tell you that the fire was all right
and that you should go hane? A. No, sir; he was
not there at that time. He went away. He had

gone,

Q No, but at the tine that the door was opened
in the front, didi’t John Ferguson then tell you
to go hone? A. No, sir; he told ne to watch the
fire,

Q Now; how long was that, at the tine Joln
Ferguson was there, after the fire had been start-
ed? A. About a quarter of an hour. 1 was still

Q Now, how long after Jolm Ferguson went
away was it that you looked in the door where
you were bumed? A. About a quarter of an
hour; not even so.

Q Where did they take you after they took you
out of the foundry? WIiere did they take you
then, first? A. They first took ne to the dffice,
and then the watchnan took ne to the station
house,

Q 'The stationhouse is about ablock away, is it
not? A. Yes, sir; Willow Avenue.

Q Do you know* Eddie,” the driver? A. Sure
I know him

jq
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40
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Q The watchiman then went back to the foundry,
did henotf A. Yes.

Q Then after alittle while “ Eddie” cane inthe
station house?

Mr. Da Porta: Q Who is “Eddie’? A. The
boss cane.

Q But didn’t “Eddie,” come; “Eddie,” the
driver? A. The only ane I saw was Mr. Fergu
son, the boss; I didn’t see anybody else.

Mr. Pierson: ‘*Eddie,”’ stand up!

Q Did this nan cone to the station house while
you were there? A. If he cane there I don’t know;
I couldn’t see well.

Q ’Iheh)ssdld(nmtlﬂe, did he not? A.
Yes, sir.

2q QWhatdldthehJsssaytoywwlmlecatm?
A. 1 was crying over my children.  He told ne to
have courage and not to worry about it.

Q Did John Ferguson when he cane there ask
you what you had been doing that this happened?
A. He didn’t tell ne anything, * Courage, cour-
age;”’ that is what he said.

Q Did he ask you anything about how the acd-
dent

Mr. LaPorta: 1 object. It is not proper
oq cross-exanmination
The Court: It lays a foundation, I sup-
pose, to see if he made an inconsistent state-
nent previously. Go an
Q (Repeated by the stenographer.) Did he ask
about how the accident happened?
A.'lhatlsall he tried to give ne courage, no-
thing else.

Q Didn'’t Joln Ferguson say to you: “What

40 have you been doing that this happened?”’ or
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words of that character? A. I was
kept on telling M. Fexgusonthatltwas}nsfatﬂt,
and he says: “ Don't be afraid

Q Why did you say it was his fault? A. Be-
cause he caused ne to dose the door.

Q You said that it was his fault because he jq
had dosed the door? A. Yes, sir.

(Last two questions and answers re-
peated by the stenographer.)

Mr. Piersonr I misundexstood the an-
swer. I think this might be stricken out.
That nakes it dear.

The Court: Ask him another question

Q Didr’t you in answer to a question of John gg
Fexgusonasto}nwthisaaideltlnm)emdsay:
“ne put alittle oil onthe fire’? A. No, sir.

Q Didr’t you say anything of that kind? A.
Nothing at all.

Q Didn’t “Eddie,” the man that stood up
there, go there to the station house that night and
ask you how this accident happened? A. No, sir;
he didn’t tell me anything,

(Witness excused) gz
Matter adjourned to Monday at 3:30.

Continuation of the trial of above case, Novem
ber 11, 1915, before Hon George G Tennant,
Judge. \
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VITO ORLANDO, the petitioner, re-called for
further cross-examination, testified as follows:

Cross-examination by Mr. Plierson:

Q Let ne see howyou hold the pencil when you

>q nake your mark A, (Witness does so.)

Q Can you write at all? A. (Witness appar-
ently tries.)

Q Could you ever write—before you were hurt?
A. No, sir.

By the Court: Q Could you write before you
were lunt? A. No, sir; I couldi't write and read.

Q Didn’t you ever leamn to read and write in
Italy? A. No, sir.

Q How dld are you? A. Forty-one.

-q By M. Piersont Q Can you nuke mmbers—
figures? A. Yes.

Q Write sare mmber. A, (Witness does so.)

Q When did you go back to Ferguson's to
work? A. I don’t remender.

The Interpreter: He started to nention
soething about five nonths,

Q After you were bumed, do you know what
nonth you went back there again? A. June. About
the thirteenth day of June.

350 Q You stayed there from that tine until after
es.

Q Were you not satisfied there?

Mr. Stites: 1 object. It is inmmterial.

Q This flane that cane out of the fuimace, at
the tine you were burmed, did you see that flane?
A. No, sir, I didii’t see it.

Q Did you see anything at all? A. Nothing at

40 all. T was blinded
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Q Did you see any fire at all? A. Nothing at
all.
'IheCourt: Is this the case where ane :

'IheCourt: Not the sight.

Q As I remenber, you said the other day, when
this flane lwoke out you fell down in the pit there,
the hole; is that right? A. Yes.

Q None of this tine you saw any flane at all?
During this tine you sawno flane at all? A. No,
sir, nothing at all.

Q Do you remenber when you opened the doox?
A. Sure, I do remender.

Q Could you see any flane then when you
looked into the furnace or oven? A. Nothing, *
Shoke, that is all I saw

Q Do you renmenber the other day you testified
that after the fire was started, the boss, Ferguson,
was around there a while and then went away?
Do you recall that? A. I didn't say that. I said
that the boss was there, then he went away. And
the boss ardered ne to shut the door in arder to
not nake any snoke.

Q That was after the fire was started? A. Af-
ter that monent, yes. gp

Q 'Then the boss went away after that? A.
Went awnay.

Q How long after the boss went away was it

you looked into this furmace? A. I don’t remem
ber I hadn’t the watch in my hand; maybe ten
nnmtas,nmea'less,naybel&ss.

Q It was about ten minutes, was it? A. Maybe
less than

Q Maybe nore? A. No, sir.

40
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PRE-DIRECI‘-EXAM]NATION by Mr. La
orta:

Q How soon after you opened the doar of this
fumace were you thrown into the hole? A. The
sare noert.,

q Q When was this fire nade, after Mk. Fergu-
son went away, or before? A. After.

Q The fire was built after Mr. Ferguson went
away? A. Yes.

Q How many furnaces have you in the shop?
A. Two.

Q Did you have fires in both furnaces that
night? A. Both were lit up

QL Was one started before Mr. Ferguson went
away? A. As soon as Mr. Ferguson went away

2 q Jolmmade the fire in both furnaces.

Q And just as soon as he went away you started
the fires; is that right? A. Yes.

Q Are you left handed? A. No, sir.

Q What are you? A. Right.

Q When you went back to work what did you
do? What were you enployed as? (No answer.)

Q After the injury you cane from the hospital,
you went badk to work, what did you work as? A,
Watchman.

30 @ When you were taken to the station house
and from there to the hospital, what was your con-
dition? A. I couldn’t see anything at all.

Q What was the condition of the skin? A. 1
&a;fortyyeaxsddmvsgllod{]ikeayumgnm

Q What did they do to the skin that was burned
on you? A. The doctor aut off the skin at my
face, and fromny hand, take it off like a pair of

40 gloves.
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Q Were yon in extrene pain at the station
house? A. Yes, I felt lot of pain

By the Court: Q Where did they take you
firom the station house, to the hospital? A. Hos-
pital.

Q How long were you in the hospital? A. Two jq
nonths,

Q When you cane out of the hospital did you
2o right to wark? A. I was three nonths sick
hone, I was cured, taken care by Dr. Rudolph.

Q What was the matter with you during the
three nonths you couldit get around—three
nonths after you cane from the hospital? A. Yes,
three months; I was—imy face was still sore, I was
—imy hands was in this, I couldn’t even eat.

By Mr. La Porta: Q Were your hands band- -0
aged up while you were at hone? A. Yes.

The Court: What was the date of the
aocident ?

Mr. La Porta:  January 20, 1915.

The Court: Is it admitted in the case
that the hospital treatment was provided
for him? Did he have any expenses?

Mr. La Portaz We cannot admit that.
My dient never knew that the expenses
were being paid by Mr. Ferguson 2Q

The Court: Did he pay Ot any noney
for hospital treatment for the first two
weeks?

M. La Porta: No, none at all.

RE-DIRECT-EXAMINATION by Mr. ILa-
Porta:

Q Can you bend the fingers of your right hand?
A. Yes, the doctor could see, and can examine ny
hand, the way it is.
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Q Could you nake figures, mmbers, better be-
fore the accident than you can now? A. I could
nmke themall then

Q Could you write your nane in Italian before
the accident?

jq The Court: He said he could not write.

Q After the accident, when you went badk to
work, how much were you paid as wages—how
nuch were you paid as conpensation, per week?
A. Tenifty.

Q "Wt did that ten dollars and fifty cents in-
cdude? What was it for?

The Court: After the accident?

Mr. La Porta: After aoccident.

The Cowrt: What difference does it

2q nuke?

Mr. La Porta: It shows the earning ca-
pacity has been diminished, he is earning
five dollars and twenty-five cents a week as
vsatdnanmrltlnmanmmtlsgwen

as ompensation, in case any liability
should be shovwn upon litigation.

The Court: You admit that before the
accident his wages were $10.50 a week?

Mr. La Porta: Before the accident, yes,

2 $10.50. Now the $10.50 are paid, not as
wages, but $5.25 as wages, and $.25 as

on
The Court: Your theory is that his eam-
ing capacity has decreased, by reason of his
disability he has suffered, fifty per cent?
a(ﬂl\/ﬁr La Porta: That is ny theory, ex

Y.

Q When you opened the door to the furmace
40 what happened to your eyes, that you couldiit
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see? A. As I opened the door the flane cane
ont and blinded ne, when I fell down in this pit.

RE-CROSS-EXAMINATION by Mr. Pierson:
Q How do you know the flane cane out and
Hnﬂedyou" 10

The Court: "Why go over that again?

M. Pierson: It seens to ne, in view
of what he testified sone tine ago, I could
ask him how the flane cane out.

The Court: If you want to go over it
again, I will give you the opportumity. He
has said, about half a dozen times; go an

Q How do you know the flane cane out? A.
As I opened the door I heard ‘“Boomy” and felt
sanething in my face, and I fell down in this pit. 2o

Q As I renenvber, you told Mr. La Porta, when
he asked you this noiming, that both of the fires
were lighted after Mr. Ferguson, the boss, went
away; is that true? A. I say so

Q Why did you tell me this morming, and why
did you tell ne the other day, when you were an
the witness stand, that Mi. Ferguson was there
after the fire was lighted?

Mr. La Porta: He didiit. 1 object to
that. He did not say that at all. 30

Mr. Pierson: He said it very distinctly
this noiming,

The Court: 1 will allow it.

A. T said he wasn’t there, but I said he went
away and cane back

Q Oh, he was back there then, after the fire was
lighted? A. Right away, the sane moment

Q The sane nonent that the fire was lighted?
A. Yes, sanre nonent.

Newijersey State Librari
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By the Court: Q Which eye is it you cannot
slu;entimly! A. (Witness indicates the right
eye,

Q St your eyes now. (Withess does so.)

Q What harm does it do to you? A. When I

> Qsleep ny eyes, remain open

Q What harmdoes it do to you? A. My family

get scared, see ne sleeping with open eyes.

QIdoﬁtrmanyom'faml What}mmd)&s
it do to you? Do you suffer from your inability
to shut your eyes when you go to sleep?

The Interpreter: He indicates an both
sides, he says it lurts ne here, sametines
Ifeelsmﬂ:lmgmdﬂngmnyeyes,a

pain.

20 QI don’t mean about that. Listen to the ques-
tion How does it affect you, what harm does it
do you if your eyes are open when you are
asleep? A. My family tell me I was not sleeping,
ny eyes open, but I don’'t know that myself, I
don’t notice that myself.

Q It doesn't bother you then, does it? A. I
only feel a little pain, but if I sleep with my eyes
open or not, I don’t know:

Mr. La Portaz May I suggest to ask
35Q , him when he walks in the street, in the
sunight, how are his eyes affected?
The Court: He has already testified
about that.

By Mr. Pierson: Q After you went back you
used the shovel to shovel sand in the nolds, didit't
you? A. No, sir.

Q Sure about that, are you? A. Most sure.

© By the Court: QIWhat did youdo? A. Watch-
nan
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Q Didr’t you use a shovel to shovel sand? A.
I done that once there before the doctor, to find
out I could do it.

Q Did you use the ladle to skimthe netal that
was nelted? A. One tine they place ane in ny
hand, the forenan did, but I couldn’t do it.

Q Put your hand up there (indicating on the
bench in front of the Court). Mbke your thimb
go. Your first finger go.  Second, third, fourth

The Court: The right hand; scars from
the middle of the hand, back of the knudkles
of the hand, shrivelled condition of all fing-
ers; nails eaten away from all except the
second and third fingers; the nails on those
two-fingers seemto be growing again

Q (ose your hand up

The Court: Showing, when requested to
dose the hand, inahility to close up hand—
fingers and right knuckles to renmminder of
hand.

Q Your wrist. (Court noves the wrist) No
hunt there? A. No, sir.

The Court: Ability to throw entire hand
back at wrist with sone considerable firee-
dom but not entirely free. Fourth finger or
little finger, first phalange bent carooked,
scars an the back of the hand continued
back of the fourth finger, further than the
scars on the back of the hand, badk of the
other fingms” Scars an the back of the
thunb continued about even with the scars
as they appear on the badk of the hand
back of the fourth finger. In other words,
the scars continue as already stated, alnost
across to midway between knudkles and the
wrist. 1', i
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The left hand: Left hand, the the fourth
or little finger, first phalange bent alnost
at right angles with the rest of the finger.
Scars of this hand continue from the fing-
ers past the knuckles, back alnost to the

zQ wrist.
Q Move your thunh

The Court: Shows ability to nove his
thinh

Q Put the thunb dose to your hand

The Court: Carmot apparently press his
thinb against the first finger. When I
take it in my hand I seem able to push it

dovwn.
Q Squeeze that thunb against the first finger,
2o tight. Pick that book up between first finger and
The Court: Is able to hold book between
thunb and fingers.
Q Pick the book up with your left hand
The Court: Takes hold with the first
finger, and has to bring the book over on
the thunb and is still able to hold the book
between first finger and thunh,
Q Press the third and fourth fingers down on
@ that book
The Court: Is able to do this and still
hold the book
Q Take the book with your right hand
The Court: Repeats the process as with
the left hand and with the first, second and
third fingers pulls the book an the thand,
and lifts the book between the thunb and
the first finger.
40 & Press your fingers down on the book
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The Court: Seens to be able to press
first second, and partly the third finger on
the book, holding the book by the under
part of the thunh

Q Press the fourth:

The Court: Does not seemto be able to jq
press very hard, ar to be able to push down
the fourth finger on the book

The left hand: 'The little finger, the
first phalange is bent right at the knuckles,
the nails of the fourth, third, second and
first fingers seem to be growing all right,
as well as on the thimb.  There seens to
be a holding together of the cords below
the knuckles, cdlose to the fingerss And on
this left hand, the fingers, he seens to be 2o
able to dose about half way.

Mr. Stites: Will you get the scars an
his face an record?
not be allowed for.

Mr. Stites: Could we have the petitioner
endeavar to lift a chair?

The Court: Yes, I think I have given
him a pretty exhaustive examination.

Q Can you pick that chair up, raise it (indicat- ¢Q
ing the chair on which witness has been sitting) ?
Take hold with both your handsi.

(Stenographer’s Note: Tries, and lifts
it just a little bit.)

Q Try the other chair. -Can you raise it to
your stonmach?

"o bo (Stenographer’s HofeiTufts it.)
The Court=} Takes h6ld of chair be-

tween thinb and fingers, raises it, but (q
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complains of weakness in doing so; and
falters with chair.
By Mr. Stites: Q. How high could you raise
the chair before the accident?
The Court: He says he was in good
jiq health.
Mr. Pierson: This is a very heavy chair.
Mr. Pierson: One thing that was not
clear—I understand this room had two
fires—whether Romano divided that gallon
of kerosense between the two fires, I would
like that cleared up.

2q¢  JOHN ROMANQO, re-called, for further cross-

examination.

Cross-examination by Mr. Pierson:

Q. You testified the other day of the building
the fire in this oven or drying room—you remems-
ber that? A. Yes.

Q. As I understand, there were two fires in this
room? A. Yes.

Q. You kindled both fires? A. Yes.

2Q Q. You said you used a gallon of kerosense? A.
Yes.
Q. Did you use it on the two fires? A. Yes.
Q. About half on each? A. Yes.

JOHN J. RUDOLPH, a witness produced on be-
half of the petitioner, being sworn, testified as
40 follows:
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Mr. La Porta: Is there any question of
the doctor’s qualification?

Mr. Pierson: I don’t know what he is
going to testify to.

By the Court: Q. Are you a practicing physi-
cian? A. Yes.

Q. Where? A. Hoboken.'

Q. Where did you graduate? A. Albany Uni-
versity.

Q. How long have you been practising medicine ?
A. Since 1898.

Q. Where? A. Hoboken.

Q. Have you done hospital work? A. Yes.

Q. Where? A. Columbus Hospital, New York,
and Post Graduate, New York.

Q. Are you admitted to practice medicine in
New Jersey now? A. Yes.

By Mr. La Porta: Q. Have you seen the hands
of the petitioner of late, Doctor? A. Yes.

Q. Have you seen him recently? A. Yes.

Q. When was the last time you saw him? A. 1
have seen him every day, but I have not seen his
hands to examine them in the last three months.

Q. Will you examine them now, to refresh your
recollection? A. I remember his condition.

Q. You remember the condition of his hands?
A. Yes.

Q. How much loss of function is there, of the
use of both hands? A. Loss of both hands?

Q. Yes. A. The one, seventy-five per cent, and
the other, fifty.

Q. Which one is seventy-five per cent? A. I be-
lieve the right one.

Q. Right hand. By showing you him, can you
say positively which one? A. The right hand.

20

20

40
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John J. Rudolph—Cross

Q, How much function has he lost of the left
hand? A. About half.

Q. What is the total function of the loss of both
hands? A. Well, I should think—

Mr. Pierson: I don’t think that question
1s clear.

Q. Take both hands' together; how much func-
tion has he lost of both hands together? A. I
should think seventy-five and fifty, one hundred
and twenty-five; I think half of that. Do you
mean percentage of both hands taken together?

Q. Yes, put together. A. I think—

Q. Would you say sixty-two and one half per
cent? A. Yes.

Q. From the appearance of the hands as you see
him now, is it likely there will be an improvement
in their condition? A. I hardly think so.

Q. Assuming that his hands were burned on
January 20th of this year, up to the present
time—I believe that covers a period of about ten
months—is it likely his hands will remain in their
present condition, by reason of the long time that
has elapsed? A. I think they will.

_By the Court: Q. Will they get any better? A.
I don’t think they will.

Q0 ' jQ. Have you examined his inability to close the

40

left eye? A. I have not, no.
Q. You are under subpoena here? A. Yes.

CROSS-EXAMINATION by Mr. Pierson:

Q. Have you had any special experience in
burns . A* Why, only in the ordinary run.

Q. You have not made any specialty along that
line, have you?..A”I.hafe not, rifiisil

Q. What do you mean—what do yoti understand
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by loss of function? A. Why, inability to close his
hands.

The Court: Even a lawyer knows what

loss of function is, I suppose*. Don’t you?

By the Court: Q. You mean his inability to use
his hand, do you? A. Yes.

Q. How do you judge that in this particular
case? A. When I last examined him I tried to
close his hands. It was impossible.

Q. That was two months ago, about? A. Yes, I
think it is longer.

Q. You have not examined enough to know
whether there has been any improvement since
then or not? A. No, I have not.

Q. Isn’t it a fact that scar tissue stretches—in-
stead of contracts? A. Yes.

Q. And there i1s soar tissue in this hand, is there
not? A. Yes.

Q. There was when you examined it two months
ago? A. There was.

Q, After the scar tissue if formed that way,
there can be no more contraction, can there? (No
answer.)

Q. After scar tissue if formed, after a bum, the
contraction is ended? A. Yes.

Q. There will be no more drawing up of the
fingers? A. Not now, no.

Q. And the fact this would stretch would have
a tendency to let the fingers extend more—open
more fully? A. I don’t think, now.

By the Court: Q. Are the flexors in those hands
injured? A. I think the ligaments of the posterior
upper hand are contracted; I think that causes—
that is the cause of the inability to close them.

Q, In other words, the ligaments that run down

jq
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the back of the hand on the outside are contracted;
when he tries to shut it, this ligament holds it
open? A. Yes, that is what I think is the cause of
that.

Q. Is that curable, in your judment? A. I do

2Q not think so.

By Mr. Pierson: Q. What sort of burn was this?
What degree of burn? A. I could not tell you
because I did not see the man for over two months
after it happened.

Q, As a matter of fact you don’t know whether
there was any injury of any part of the hand un-
der the skin, do you? A. Only from the condition
of his hand.

Q. If there were a burn of only the first, second

2q or third degree, there would be no injury of the
muscles or tendons or any of them? A. No.

Q. Is that so? A. That is so.

Q. Not knowing the degree of the bum, you can-
not tell whether there is anything wrong with the
muscles or tendons or not? A. That is simply my
opinion, from examining the hand.

Q. So all the inability in his hand may be simply
due to contraction of the skin and lack of use? A.
It may be.

gQ Q. After a certain stage of healing it simply be-
comes lack of use, doesn’t 1it? A. You mean af-
ter the—

Q. I mean after the skin is formed, this scar
skin is formed, then the inability to use the hand
depends on lack of use, doesn’t it? A. Provided
there 1s no pain.

Q. Isn’t one of the forms of treatment of a
burning of the hands that way, the moving of the

0 hands, exercise? A. Yes.
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Q. If it is persisted in, the hand will get prac-
tically normal, if there is no injury of the muscles
or tendons? A. If there is no injury of the mus-
cles or tendons.

Q. And in your opinion there has been no im-
provement since two months ago? A. I don’t be-
lieve there has.

Q. You are basing your testimony entirely on
what you saw two months ago? A. From what I
saw after he came from the hospital; what I saw
the last time I saw him.

Q. That was two months ago, about? A. About.

Q. How long before that had you seen him—
before the two months ago? A. I saw him after
he came from the hospital.

Q. What was the difference between what you
saw at that visit and what you saw at the later
visit? A. Why, his hands were not healed, and
his face was not healed when he came from the
hospital.

Q, But two months ago they were healed? A.
Yes, same as they are now.

By Mr. La Porta: Q. Are you also basing your
observation on what you saw of his hands today?
A. What I saw, looking at his hands.

VITO OPT/ANDO, the petitioner, re-called by
the Court:

Q. Close your hand.
(Witness does so.)

Q. Close the other hand.
(Witness does.so.)

Petitioner’s Case Closed.
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Defense

FERDINAND C. WOLF, a witness produced
on behalf of the defendant, being sworn, testified
as follows:

2 q  Direct-examination by Mr. Pierson:

Q. Will you state where you graduated as a
physician and what you experience has been?

Mr. Stites: We don’t question the doc-
tor’s qualifications as a physician.

Q When did you first examine the petitioner
in this case? A. I examined him in the beginning
of June of this year.

Q. How frequently have you examined him
since? A. I have examined him twice since.

20 Q. How recently have you examined him? A.
On the 19th of October.

Q. State his condition, how you first found him,
and how you now— (I will withdraw that.) What
did you find when you examined him first in June ?
A. I found this man in pretty bad condition.

By the Court: Q. That was June, 19157 A.
June, 1915. His hands were covered with ban-
dages and were not completely healed; he had been
shortly out of the hospital.

30 By the Court: Q. What was the date? A. I
think the seventh of June. At that time his hands
were not completely healed, and it was impossible
to make any definite report about the function of
his hands because he was unable to move them;
they were not healed properly. I examined him
then on the 19th of October, I found a remarkable
improvement in the motion of the hands, they
were completely healed, and the left hand—well,
in my opinion the function of his left hand was

40 about seventy-five per cent; of the right—
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Q. He had seventy-five per cent use of the left
hand? A. Of the right hand he had approximate-
ly between forty and fifty per cent use,

@ On what do you base your estimate? A.
From experience I have had with bums.

Q. Will you state something of your experience
with bums? A. I am the physician to the North
German Steamship Company, the Holland Am-
erican Line Steamship Company. From those
companies we have many cases of burn. 1 also
am connected with St. Mary’s Hospital in Hobo-
ken, and have seen very many cases of burns
there.

Q. What causes this loss of function? A. The
scar tissue, the inability to flex and extend his
fingers. The scar tissue has shortened the skin;
due to that he is unable to bend or close them.

Q. What was the nature of this burn, as to
degree? A. It was a bum of the third degree.

Q. Will you explain to the Court what that
means? A. In abum of the third degree, there is
some destruction of the tissue; first degree, there
1s simply a reddening of the skin; second, a red-
dening of the skin plus blistering; third, we have
both, with destruction of tissue.

Q. In the third degree, is there any destruction
of the matter of the hand—the material of! the
hand—under the tissue? A. I think of the one
hand, yes, I think on both hands some of the tissue
was destroyed.

By the Court: Q. Were the flexors destroyed?
A. Not destroyed, but injured.

By the Court: Q. To what extent is it possible
to heal the flexors? A. They will never be well,
he will never be able to close his hand completely.

10
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Ferdinand C. Wolf—Cross

I think the function of the hands will become pro-
gressively better as lie uses them, but I do not
think he will ever have normal use.

Q. It is a question of use? A. Proper exercise
and proper treatment.

2q Q. When wais the wound or bum entirely heal-
ed? A. I think the end of June—I cannot say—I
simply saw him then.

1Q From that time on it became a question of—
A. —of the resiliency of the scars.

Q. Hbw does the bum of the fourth and fifth
degree distinguish from one of the third? A. We
have no bum of the fourth or fifth degree. We
have only the first, second and third.

Q. Aren’t there, in some classifications of some

20 physicians? A. No.

Q. How do they speak of the— A. They come
under one of the three degrees, the third degree—
you mean destruction completely of the tissue, or
complete destruction of the tissue?

CROSS-EXAMINATION by Mr. Stites:
Q. Where did you examine Mr. Orlando? A.
At his home.
1Q October 19th? A. In June,.
3q The Court: Do you think you will do your
client any good by cross-examining this
witness ?

Mr. Stites: I don’t know. The doctor
may have made a further examination and
found other things he has not spoken of.

Q. Did you examine his eyes? A. Yes.
Q. What did you find, with his eyes? A. I found
his eyes did not close completely. 1 found the

40 pupil entirely covered.
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Q. Which, eye was it? A. Both eyes.

1Q How long did that condition remain? A.
How long will it remain?

Q. Yes. A. That I cannot say.

Qu Will that condition affect his eyesight? A.
Not at all. 2Q
Q. What effect has it, if any? A. No physical—
simply cause an inconvenience, I suppose; what

1s not dosed 1is covered by the eye lash.

1Q Does the eye lash on the left eye close com-
pletely when he closes his eyes? A. It does not
close completely.

Q. About how much opening was there when he
came home? A. Very small opening.

Q. One of the functions of the lid is to protect
the eye? A. Yes. 20
Q. Will he ever be able to close entirely the lid

of the left eye? A. That I cannot say.

iQ In your opinion do you think he will? A. I
think he will be able to.

:Q About when? A. I should think in the
course of three or four month's.

Q. Do you think that exercise and use of those
hands will enable him to close his hands some-
time? A. What do you mean—close his hands
completely? 30

Q. Entirely? A. I testified, sir, he would not
be able to close them completely.

Q. Did I understand you to say the third de-
gree of burn was the dassification that he has
suffered—bum? A. That is what it is, yes,

Q. The bums of the petitioner are in that class?
A. Are in that class.

By the Court: Q. In other words, the tissue is
destroyed? A. Yes. 4Q
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RE-DIRECT-EXAMINATION by Mr. Pier-
son :

Q. Could you at the time you first examined
that burn, form any idea how it was caused? A.
When I saw it, no.

2q Q. You could mot do that. Was it a unitorm
bum, practically, where he was burned, without
specially deep small places? A. j&s much as I
could see.

1Q To what extent was the tissue destroyed—to
a large extent or small extent? A. On one hand,
to a very small extent—that is—what do you mean
by tissue, skin or tendons?

|Q I will ask you what you mean. Explain what
you mean by the injury of the tissue. A- In one

20 band the skin was destroyed. Im both hands the
skin was destroyed extensively; in the left hand
the tendons were not affected very much. In the
right hand they were affected a greater degree.

Q. You take that into consideration in your
judgment of the loss of function? A. Yes.

CHARLES 0. GUENTHER, a witness produc-
30 ed on behalf of the defendant, being sworn, testi-
fied as follows:

Direct-examination by Mr. Pierson:

Q. Are you a graduate of any technical school?
A. Yes.

Q. When did you graduate from Stevens Insti-
tute of Technology? A. 1900.

Q. What degree did you get there? A. Mechan-

40 1cal engineer.
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Q What have you been doing since you left
there? A. Teaching engineering, nmathenmtics,
and consulting engineer, outside of that.

Q Where have you been teaching? A. Stevens
Institute.

Q Still teaching there? A. I am iq

Q For whomare you working as consulting en-
gineer? A. Most of ny consulting engineering
work now is in conmection with ane of the largest
chinmey construction works in the country.

Q Does the nature of the work you are doing
for this company give you any experience in com
bustion of fuel and tests of a general nature? A,
Relates to chinmeys rather than it does to furnac-
es; they could cone pretty well within the scope—

Q Have you exammined the oven in the foundry > q
of Ferguson & Son at which, according to your
informmation, this accident occurred? A. Yes.

Q Describe what you found, how that oven is
constructed.

M. Stites: I object unless it canbe shown
it is the sane

By the Cort: Q One of these overs was

i out to you? A. Yes.

By the Courtt Q As indicating the place
where he was hurt? A. Yes. 30
By the Court: Q You examined it? A. Yes.
It is nothing nore than a drying oven, acout thirty
feet long, twelve feet high, by fourteen in width
The one end is capable of being endosed, cdlosed in
with an iron door, and the other end is provided
thhtvsoﬁxebo)mgtatesmwhma(xkeﬁxms
started and nmintained 'The ovenis practically a
canbustion chanrber, and the gas nmust pass from
ﬂnai&eirsideﬂnu@toﬂleﬁnt}mtaddwm

through flues that lead into the chinmey. 40
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Q Where are the flues situated? A. The flues
are furthest away firom the fire, as nade up, and
g0 up through the walls, comecting with the chim

ney.

Q Those two doors by the back of the funmace,
how large are they? A. The doors, I did not
measure them 1 should think about twenty inches
wide and maybe fourteen or fifteen inches high
There are two holes in the wall, a door an the out-
side, that opens into the grate.

By the Court: Q Is that on the conbustion
chandba? A. The entire room is a conbustion
chanber.

Q These fires are simply built in one end of this
large room thirty feet long, Do you know what
is meant by foundry coke? A. The foundry ooke,
I believe, is a type of aoke which is a little—

The Court: Coke used in a foundry ?
A. —it is probably a little harder than the or-
dinary run of coke.

Q 'There is sme slight difference in cokes, is
there not? (No answer.)

By the Court: Q You get a greater heat from
foundry cole than fromthe cheaper form of coke?
A. Yes.

Q Suppose material had been laid for a fire in
those two grates, consisting of wood, sonewhat
danyp or green, and coke an top of that, ready for
kindling, that there had been placed an top two
quarts of kerosene, and that that had been allowed
to stand for at least half an hour before the fire
was kindled, then the fire was kindled in each one
of those grates, describe the length of tine it
Would take to bum up the ail that was there, so
that whenthat was burmed, there would be no pos-
sibility of any explosion or flane out of the doors.
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Mr. Stites: I object. There is no proof
in the case to warrant such a proposition.

The Court: I will take it, subject to ano-
tion to strike it out.

A. T presune you nean ordinary conmercial
kexosene.  If it has been allowed to stand half an jp
hour it would disseminate and trickle through, in
no case oould there be any anount of liquid re-
tained in bulk, and the surplus would have had to
drop within the fire box, to the floor. In half an
hour there is nothing but the wet wood, or what-
ever may have been used, and that being burmed,
I do not believe it could possibly take any great
length of time, I should not think it would take
nore than— don’t know how1 could really qual-
ify that, because you can’t get it down on—not 2o
nore than two mimites or so, I should think 7ou>
question is the danger of explosion— do not
think giving it half an hour afterward, I do not
think under those conditions there would be any
danger of explosion, after ignition—when it is ig-
nited.

Q Oxdinarily, if kerosene is put annmaterial be-
fore a fire is started, and then the fire is kindled,
what is the effect? A. The effect is to make flane
enough, to nuke it bum sufficiently, to start the ; Q
aoke or whatever is to be burned

Q Is that, if that is done, for any reason, a safe
proposition, to start the fire? A. I thinkit is safe,
yes, if it is allowed to stand, yes, I think it is per-
fectly safe to light the fire.

1Q Would there be any mmaterial difference if
the oil had been placed on that colke or put on the
wood, inmediately before the fire was lighted?
A. The only point I can jseg, if it is put an, given *
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a chance to get through, it is not possible to collect
any oil in any bulk

By the Court: Q Onits being disseminated in
the material desired to bo burmed, it is not apt to
gooffinaflash? A. It canflash It will certainly
light? take fire, but there is no danger of anything
blazing out on you, in badkflashing,

Q Suppose it were put an inmediately before
and it did not disseminate, there might be sone
quantity caught by something, what might be the
effect of that? A. If there were any possible way
there could have been an anount of that kerosene
oollected, the natural result would be for that to
burm up quickly, it will create alot of gas, if it is
in any way confined it will create a pressure and
sanething has got to go.

Q And would that be done immediately? A.
As soon as the flane got to it, if it didn’t get a
chance to bum up fast enough it would create
pressure and sanething would have to blow:

Q It would do it pretty quick after the fire was
started? A. Yes.

Q About the creation of gas in coke, independ-
ent of oil, what would you say as to that? A. The
gases in ooke are all driven off in its process, it
leaves you practically carbon, eighty per cent car-
bon, it has either got to bum into (O ar OO that
is, carbon nonoxide or carbon dioxide; if there is
insufficent air supplied it will buminto (0. Car-
bon dioxide will not explode, but carbon nonoxide
will. If it is confined in the conbustion chanber
and there is a sudden inrush of air, to supply the
necessary oxygen to produce carbon dioxide, it
will take place very quickly and bum with a blue
flanre which is practically invisible in daylight.
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Q Will it explode if it is confined? A. That is
p}émeible,hltl do not see how you can oonfine it

Q Whynot? A. Because the cambustion cham
ber is an entire roamy.  'This room twenty by for-
ty, is your conmbustion chander.

By the Court: QYoudorftthmklt\ms(D
or (O that exploded; if there was anything, it
was kerosene, in this case? A. I am only basing
it upon what I heard of the conditions. Carbon
nonoxide is a blue flane, it is Liable to cone out
and hit you, singe the eye lrows, but I do not
think it could set any ane on fire or bum him so
badly.

The Court: Do you want to show this was
an explosion of carbon nonoxide? 20
Mr. Pierson: I want to show it could not

there were fresh oil placed on the fire,
The Court: Ask him that.

Q If there were carbon dioxide thrown off]
would it diffuse through the roon? A. It would
work in the roam yes, if there were any explosion
it would be in the roam If you ever got an ex-
plosion in that room of that kind there would be 5
trouble—if you got enough to blow it up  You
cannot get in that chanber—you have such an
anount of air, you cannot chole it off; it is only
when yoil have a fire place with a limited anount
of air, you cannot get enough oxygen to turn it in-
to OO it goes into 00 As soon as you get the
air in it will ttumto OO: very quickly, just sinyply

a
Séﬂ?fitvxempc&iiﬂetolnmenit would blow
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the roomout? A. You would certainly have sone
explosion.

Q Suppose after this fire had been lighted for
sane tine, a period of ten minutes or nore, but
while the aoke was still dark on top, firesh oil were
thrown an the lighted fire, then what would take
place? A. Then I would want to get away fromit.
To throw the oil an a fire that has been started
up, the top layers of ocoke not as yet having
reached the point of ignition, they would be cooled
off by the kerosene, which in addition would nean
that sanre of the kerosene would be vaporized, and
the firee kerosene would trickle through, as soon as
it got in touch with the lighted cole it would be
immediately ignited and a flane would shoot up,
the kerosene vapor and everything in the vicinity
mxldintmdiatelygo, which would cause a very
light yellow flane, it would also carry out, because
in throwing it in, you would be creating the kero-
sene vapor inside your doors.  In throwing it in,
in striking the fire ar coals, it would be set on
fire,

Q What effect would that vapor, if ignited,
have upon the character of bum a person might
get? A. The liquid is liable to be thrown out.
If that was on the skin, I should say the cil would
ding to it, and it would bum, it would neke a
pretty bad bum.

Q Like a bum of hot grease an the hand A.
Absolutely. But carbon nonoxide is different, it
is a gas, as it flashes up there is a cartain anount
of heat, would soorch the eyelwows and hair.

Q Have you seen the hand of this petitionexr?
A. Yes, I saw it casually.

Q Is it possible that his hands could be so
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burned if this flane was a carbon nonoxide flane?
A. T would heve*to qualify that, if you should keep
putting on large anounts of carbon nonoxide,
keep burming it—

Q Could you get such a bum as that? A. I
doﬁtbeheveyoumuld You would have to have jq
a continual flane shooting out.

Q In other words, if a person were burned by
the shooting into flane of carbon nonoxide,
caused by putting kerosene on a lighted fire would
he be apt to get such a burn as this, as you have
seen on the hands of this petitioner? A. He would
have to be in an actual fire; but the oil would ding
to the skin, and burm an the dothes

Q How long would it be, if the odke was in-
candescent on top, but there was a fire undemeath, - g
if you threw kerosene on, before this burst of
flane would cone—'this flanme would be ignited?
A. 1 should hardly think you would be able to
dose the door.

Q If it were incandescent an top? A. If it was,
still worse.

Q It would nuke a flash of flane cane badk?
A. Everything would be gone. Everything would
be set onfire.

Q If atleast ten ar fifteen minutes had elapsed g
aﬁertheﬁxewasstarfed,mﬂdtlﬂebeamrms-
sibility of this burst of flane, coming out fromthe
dmm'ﬁmntlntmmaﬂarﬁunace,lfltwasmt
an before the fire was ignited? A. I do not think

SO

Q Suppose in any instance, in any case, that
there had been oil put an the fire before it was
lighted, and that should have trickled down, and

caked, ar sanething, and exploded, ar there should
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be any other explosion from causes in the interior
of the fumace, what would be the difference be-
tween that easel A. If there was any explosion
in the interior, of course it would take the path of
least resistance!, which might be through the door
iq orberkntoﬂndmimr but it would carry ooke
and everything else vwﬂllt,aﬂﬂnmunﬂlg
material that would lweak loose.

CROSS-EXAMINATION by Mr. Stites:

Q Do you do any work for Mr. Fergusonl A.
No, sir, never did any wark for him

Q Or the respondent, John F. Ferguson &Sonl
A. No, sir. I never done any business with them
at all.

2q Q. When did you examine these furnacesI A.
On Monday, about—Monday, of this week—at
about eleven or half-past eleven in the morning.

Q. Of what does the grate consist in these furn-
aces] A. Simply iron bars.

Q. How far apart are theyl A. I don’t know.
I didn’t climb down into—underneath the ash pit,
there was coke in there. I should say probably an
inch.

Q. An inch apart! A. Somewheres around

qq there.

Q. Round or squarel A. ThatI don’t know.

Q. How low is the base of the ash pit from the
gratel A. From the gratel

Q. Yes. A. Let me see— I didn’t measure it;
1t must be about—it must be at least a foot, to
the bottom of the door.

Q Of what did the bottom of the ash pit con
siss—what kind of material! A. Simply ashes
and refuse of ashes. I did not dinb in under-

40 neaththere.
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Q What kind of cdke did you see there at the
tine you nade your examination? A. I amnot
an expert, to tell coke. Cole, as far as I amoon-
cermed, is coke.

Q You were asked sonrething about foundry

coke? A. 1 said there were different grades of j

ocoke. I believe the kind they use in a foundry is
a kind rich in carbon, a little harder in texture
than the other.

Q More gas init? A. No, less, because it cones
down to a little higher percentage of carbon, the
illuminants are driven off, leaves us a higher per-
mofcaﬂxn it sinply disintegrates, it gets

Q It takes nore oxygen to ignite it? A. It
doesn’t take any nore oxygen, carbon for carbon,
because there is the chemical phenonenon that
takes place in nature; it takes a certain anount
of axygen to carbon, to form carbon dioxide.

Q Was there a danper on these furmaces to
regulate the draft? A. Danyper—there is—there
was no danper on the flte 1 don’t remendber
whether there was a danper—you nean in the
ash pit?

QplAnyw}meabwttlnﬁlmace. A. There is
what you might call a danper on the back door;
there is one doar has a chedk draft—that 1 know:

Q Would the draft have any effect upon an
explosion? A. Yes.

Q What effect would it have; in a furmace of
bould there be any explosion with those naterials
that they had in that furnace, without the use of
kerosene? A. No, I doni't think there could

By the Court: Q Suppose kerosene had been

Jq

2q

40
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put on the coke while the odke had been lighted,
and then there was a draft in the badg at the other
end of this fire box—ocanbustion roam—and that
draft was partially open, when they opened the
furmace door after oil had been an sone little tine,

1Q would the draft from the back door drive out a

2q

40

hot flane? A. 1 don’t think it could, for the rea-
son that the chanber is so large, you have such a
large roam that it is like a window in the fiont
of a large room the effect is that snmll

Q Is it possible? A. I don't think it is possible
under those conditions, no.

Q Isn’t it so when you have an ordinary boiler,
and the badk draft, when you open the door the
flanre rushes out? A. That is exactly it, but in
that case you have a confined—a confining cham
ber—it is confined in small space, but you haven't
that condition here, you have a large roam

Q You don’t think the opening of this door—
A. I don’t think it could possibly have any effect.

Q Suppose it happened; what would you say?
A. What happened?

Q Suppose it did happen, that the flane cane
out of the door when the door was opened, what

would you say then? What explanation would
yugive it? A. I am afiraid I would not be
able to give an explanation.

Q Suppose the flane cane out of the front
door. A. That was the one I was referring to. 1
say I would not be able to give an explanation.

The Court: This nan stood at the front
door, didn’t he?

Mr. Stites: He stood by the door where
the grate—where the fire was.

Q Suppose he stood by the badk door, as you
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found this conbustion room and the other door
was open, could you say then that the flane could
have cone out the badk door—if the firont door at
the other end was open? A. Let ne get it straight,
what you call front and back
M. Pierson: We call the door by the
grate the badk door.
Mr. Stites: 1 don’t know:
The Witness: We will call those by the grate,
the back
The Court: Where was it the evidence
<shows that this nan stood at the tine this

happened?
Mr. Stites: At the badk
} The Court: Where the grate is?
M. Stites: Where the fire was built.  2q
The Witness: Where the grate is.
" Q Do you call that the back? A. That would
be the back, and the one in front is where the large

door
QIEhestoodbythelakwlﬂetl‘eﬁIewas
built, if for any reason that door of that furmace
was opened, would you say that flane could cane
out? A. I should not think so

Q What door is there at the other end of this
roomthan where he stood—that is, the other room
than the ane in which he stood? A. The front
door is nothing but a very large iron door with
h dose narrow opening

Q Suppose that doar was open for any reason,
and a nan stood at the other end, where the fire
fyias, and that door was open for any purpose— A.
You nean the large door with the hole in it?

Q The door where the fire was—and the other
door was open too.  Suppose this nman, the peti- 40
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2q

40
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Charles 0. Guenther—Re-cross

tioner, stood at the door inside of which was the
fire an the grate, suppose for any reason the door
in the rear—call it the door at the other end of
this room—was open, would it make a draft which
Would cause this flane to shoot out of the door at
which he stood? A. It would chedk the draft, but
whether it would with this large chanber—
whether it would have any effect—
! Q Would it be possible? A. It might be pos-
sible, but I should hesitate—

Q Suppose there was a draft blowing the other
way, instead of where he stood, would it drive a
flanre out? A. Would have to drive it through the

five.
M. Pierson: There is not testinony that
the large doors were opento all.

RE-CROSS-EXAMINATION by Mr. Stites:

Q The rear door, where the fire was burming,
is built in the wall of this large chanber you speak
of, isit? A. That door is in the wall. The back
'door, you mean?

Q 'The back door, where the fire was. A. That
is an the outside of a brick wall, outside the lrick
wall, looking in

Q Not in the large chanba? A. No, it is not
in the large chanber but the fire is in the large
chanber.

Q There would be nothing to prevent the
flanes from coming out the badk door if there
was back draft, would there? A. Prevent it
firom coming out the back door?

Q Yes? A. Nothing to prevent them You
cannot stop them

could cone? A oould go if
Q They They go if you
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Q Did you examine Mr. Orlando's bands? A.
No; just what I sawof him 1 amnot an expert
an burms,

Q You testified what kind of 'a bum he had
A. T said— have been bumed myself, with hot
coal gas onmy hand, I know it will sting andfaanz, jq
If it is oil, it is a different proposition from what
it would be with gas.

Q o anyou tell what burmed his hands by look-
ing at then? A. No, I don't know whether—1
don't know-anything about it. 1 don’t attenyt
to offer 'any informmation of that kind

By Mr. Piersont Q As I understand it, you
call the back door—what you call the badk door,
opers where—in that big roon? A. Now you
axegohlgtomlltheha(k— 20

Q At the grates? A. At the grates, yes; the
anes with the hole, just above the grate, at the
grate end of this big chanber, and there is the
big roam an the other side of the wall.

By M. Stites: Q Are there any door in this
chanber opening outside? A. What do you nean
—outside? There are two doars in the wall.

Q When people enter this chanber— A. I
have said an the other end there is a door twelve
by fourteen; that doses the whale thing up. 30

FERDINAND PFLUG, a witness on behalf of
the defendant being sworm, testified as follows:

Direct-examination by Mr. Pierson:
Q You are a physician, licensed to practice in
New Jersey? A. Yes.

40
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Mr. Stites: We will admit liis qualifica-

tions.
Q When did you first examine this nan? A.
Around April or March; either ane of those two

10 Q' 'Was he ill in the hospital at that time? A.
No, he had left the hospital.

Q What did yon find then? A. I found the
bandages had been—he didi’t have any banda-
ges on, scar tissue had formed, he had a pemma-
nent loss of tissue.

By the Cowrt: Q He didn't have any band-
ages an? A. No, sir.

QBytheCom't:QIan:horApIﬂ" A

or
20 @ There has been testinony he had
an the latter part of June. A. I sawhim at the
hospital with Mr. LaPorta. He didn’t have any
an

Q He may have had bandages an after that?
A. He nmy have.

Q Was he in the hospital then? A. He had
left the hospital, was brought back to the hos-
pital with M. LaPorta for examination

Q Were you comnected with the hospital at

g, that time? A. I was.

Q Were there 'any sores at that time or had the
wounds all healed? A. Inmy judgnment the heal-
ing had stopped because fibrous tissue or scar
tissue, which is the last stage in healing, had
formed.

Q It then becane a question of— A. Func-

tion
Q —inywoving by use? A. Functioning
Q When did you next see hin?? A. Novenber
40 Sth—Noverrber 4th,



87
Ferdinand Piing—Cross

Q What did you find at that time? A. 1
found he was still pemmanently scarred but he
had gained a considerable degree of function du-
ing the interval.

Q Which hand did you find was the worst in-
jured? A. The right hand iq
Q What would you say—what do you say—is
the power ar function of that hand at the present

time? A. Fifty per cent.

Q What do you say is the power or function
of the left hand? A, Anywhere, between seventy
and seventy-five per cent.

Q On what do you base that? A. On his abil-
ity to use his hands.

Q What tests did you nake to determine? A.
His ability to exert pressure on nmy fingers. 20
BytheCothPractlca]lyvd]atIdld,D)o-
tor, dose his hand over a book, or pick up a chair,
that is what you did? A. I didn’t use the sane

articles.

By the Court: Q Substantially, that would be
the neans by which you would test his ability to
use his hands? A. Yes.

CROSS-EXAMINATION by M. Stites:

Q When you first exammined this nan was there gn
a pemmanent loss of function of the right hand?
A. Permmanent loss?

Q Yes. A Yes

By the Court: Q Do you nean pemmanent loss
or temporary disability? A. Temporary disabil-
ity, but his scar tissue was permmanent; he will
always have that.

Q By the Cowrt: Q He will always have an

injury? A. Yes. 40
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By the Court: Q Do you think he will be able
to shut his hand— A. No.
By the Court: Q Any further than he has now!

A. No; that is hard for ne to say.

Q You catified on May 10th, 1915, that V.
>q Odando had lost the Junction of the right hand,
didn’t you?
Q Thee 'lheCourt He says he has lost it.
your signature to that certificate,
(uxhcal:mg)" A.Yes.

Q On May 10th, 1915—it reads as follows:—
“ Patient has loss of function of the right hand.”
A. 1 admitted that before. I don’t mention how
nuch loss.

20

JOHN FERGUSON, a witness produced on be-
half of the defendants, being swoim, testified as
follows:

Direct-examination by Mr. Pierson:

Q You are an dfficer of the respondents in this
case? A. Yes.

Q What dffice do you hold? A. President.

Q Do you spend your tine at the foundry?

Q What wak do you do there? A. Super-
. e
Q Are you a graduate of any technical school?
A. Stevens Institute.
@ What degree? A. Mechanical degree.
Q When did you graduate? A. 1900.
QHowd)ndldngototlnsfomliry"
40 1901
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Q Have you been connected with this foumdry
ever since? A. I have.

Q Sane foundry? A. Yes.

Q What have your duties been in the foundry
since 1901, when you went in there? A. Super-
wmgammtaﬂmgarﬂnnmgmg jq

Q Have you any other large drying oven than
this ane of which Professor Guenther testified?
A. We have only oe large ane, we have two
snmall ones.

By the Court: Q Do you know the oven at
which this man was hurt? A. Yes.

Q Was it the ssne oven Mr. Guenther exam
ined? A. Yes.

Q You were there when the Professor exam
ined it? A. Yes. 20

By Mr. Pierson: Q What are the dimensions
of that oven? A. It is 28 feet long, 12 feet high,
13 feet wide.

Q Interior dimensions? A. Those are the in-
terior dinmensions.

Q What grates are there, or places for the
fire? A. There are jtwo fire boxes, four feet
square at ane end of it.

Q In the comers? A. Not exactly in the cor-
ners, a little way from the comer, the center of gQQ
the fire would be half way, quarter way, of the
entire width of the oven

Q What is the character of these grates? A.
They are cast iron bars, three quarters, with air
spaces between them

Q Any pockets in there that could hold oil?
A. Absolutely no

Q What is the nethod of construction of fires
in that oven? A.. Sone wood is broken up, placed 40
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John Ferguson—Direct

in the fire box, with a little waste or paper put in,
ooke put on top of it.

Q When is this naterial put in the oven, with
reference to the lighting of it? A. Sometines it
is made for half a day, soetines it is nade

IQ an hour, hefort it is lit. It is always an nour

20

30

at least before it is lit.

Q From what part of the oven is it put in?
A. From the end with the iron door, we call the
front end

By the Court: Q Where do you light it? A.
From the little grates.

Q Why do you call the large door the front
door? A. Because it opens into the shop

Q You place the nmaterial in from this firont
end? A. Yes.

Q How do you get the noulds in? A. Take
them off a travelling crane, there are two carri-
ages that roll in on tracks.

Q How long does it take? A. About half an
hour, possibly three quarters.

Q They are always put in after the material
for the fire is provided? A. Yes.

Q That is the reason for the lapse of tine.
How big is the pocket door in the front door? A.
The front door is sheet iron, about four inches
by twelve. In that there is a small door two feet
wide and four feet high, we open to see how
things are caming along,

Q Have you had occasion to open that pocket
door on ooccasion when the fire had been lighted?
A. Yes, many tines.

Q During how nany years? A. Fourteen

40 years; since 1901
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Q Does that have any effect, you have ever no-
ticed on the draft at the back? A. Absolutely

190,09

Q Why couldnit it have any? A. The percent-
age of air that would cone out of that door would
be very small. The percentage of air sifted in jq
would be smll. It is. a slow draft.

Q Do you remenber the night that this nan
was burned? A. I do

Q Do you remenber when the naterial for the
fire was placed that night? A. When it was
placed—I couldn’t say distinctly, no; it was done
that afternoon, the exact time I couldii't say.

Q How long before the fire was lighted? A.
At least an hour.

Q What ocoke do you use in that oven? A. -0
Foundry coke, seventy-two hour ocoke.

Q Were you using foundry ooke at that time?
A. Yes.

Q Were you there that night when the fire was
lighted? A. I was.

Q Do you know who lighted the fires? A. Vito
Orando.

By the Court: Q Did you see himlight then?
A. T didn’t /see him light them

By the Court: Q How do you know? A. He 30
was the only ane back there, he was told to light
them

M. Stites: I nowve it be struck out.
The Court: It mmay be struck out, as far
as his conclusion is concemed

Q How long were you around there after the
fire was lighted, before you went away? A. At
least half an hour.

40
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Q Who was there at that time? A. Joan and
Odando.

Q Joan was the first witness? A. Yes.

Mr. Stites: Romano? Who else?

The Witness: That is (all; and the watclhnan

> Q Joan, Orlande, the watchiman and 1 were the only
anes in there at the tine.
Cbgi%atbecarmofthevsaldmml? A. He is

Q What if anything took place at the badk door
before you went away that night? A. I closed it,
I went to the oven, looked at the tenperature of
the oven, cosed the badk door myself, told him
to go hone, the fires were all right, and Joan was
then on top of the oven, mudding up, Odando in

>q badk looking after the fires.

Q You told him the fires were all right, to go
hone? A. Yes, I looked in the back door, felt
the tenperature of the place, saw it was burming
all right, told him to go hone, everything was
all right.

‘Q()nywrwaylnmdldywseetlndnver?A.

net the driver coming from Staten Island,
stqmdafewmmmﬂmlnnt()danbmn
ing from the shop with a can in his hand, 1 asked
30 himwhat he wad going to do, he said he was go-
ing to put oil on the fire, I told himnot to put oil
on the fire, that it was in first dass condition. 1
then went out.

Q What have been your rules as to putting oil
an the fire? A. They have been told very strictly,
and the rules are very stringent, not to put any
ail on a lighted fire.

Q Have you tdd Odando that? A. I have

40 told him personally nany times.
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Q On this occasion— A. I told him on that
occasion distinctly.

QW]BI'edld}mlgDﬂHl? A. T went hone.
Q Did soething bring you badk to the foun-
dry? A. I was in the house about ten or fifteen
minutes when the watchiman rang the bell, he told jq
ne that Odando had been bumed, he was in the

station house.

Q What did you do then? A. I went down to
the station house.

Q What did you see? Whom did you see there?
A. T saw Odando in pretty bad shape.

Q Did you have any conversation with hin?
A. T asked him what happened, he said he put .
sare oil on the fire, it went *“ Woof.”

Q- Did you go back after that to the foundry? - (\
A. T went badk with the watchnan.  The watch-
nan and the driver were at the station house
when I got there,

Q Did you nake any examination of this fur-
nace when you wert back? A. We went down
looked it over, and we found the oil can that Or-
lando had been carrying ja the tine I told him
not to put it on the fire; it was lying in the ash
pit.

By the Court: Q Undermeath the fire? A. Un- gn
der this little door that opens in the badk, to light
the fire, there is an ash pit, about this*size (indi-
cating) and about two feet deep. It goes down and
under the fire, so we can take out the ashes In
that ash pit, lying down there, was the can  That
was the ash pit that he testified he fell into when
the flane cane out.

Q What use have you for kerosene about your
foundry? A. We wse it for skin drying noulds, /q
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We use it in the torches. The tank holds ten gal-
lons, and ane pipe going into the tank and one go-
ing out to the metal bumer that we use to renove
surplus nisture, to eliminate snapping'and bum-
ing,

-q  Q Do you use much of this oil? A. We use as
a rule fifty gallons every other day, twenty-five
gallons a day.

Q Where do you purchase this oil, this kero-
sene? A. Standard Oil Conpany, because they
have it in large quantities.

Q You get a barrel every two days? A. Yes,
Just about.

Q Do you know anything about the quality of
this kerosene? A. I couldn’t tell you a thing

>q about the quality. It is sinply what is known as
comnerdal kerosene oil, that is all I know about
it. frM.v

Q Sane as they distribute in their commer-
cal wagons? A. Sane as they distribute to gro-

stores,

cery
Q Have you ever tried an a smll scale, kero-
sere inthis way? A. I attenpted it in your pres-
ence are evening,
Q Very small scale? A. Yes.
sq Q What happened?

The Court: Assune you can prove what
you -say, what difference does it nmke?
What is the materiality of it ?

Mr. Pierson: That I can prove that the
witness, contrary to instructions—

The Court: Assune yoli can prove that
oil put on a fire already ignited nmkes an
explosion, a jet of flane, what difference
does it neke?

40
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Mr. Pierson: I want to show in this case
there is—

The Court: Danger in it?

Mr. Pierson: Not only that, but there is
ae exclusive theory an which this burst of
flanre could have happened—that there had jq
been fresh oil placed on the fire,

A. Mr. Pierson cane dovwn to the shop—(inter-

rupted).

Q What happened? A. There was just exactly
the sane conditions as there was that eveninge—

Q What happened? A. I took about a quart of
kerosene, threw it in this little door, and the flane
cane out with a roar.

Q Continued to burn? A. Burned for about
half a minute, three-quarters of a mimute, sae of -0
it burning in the ash pit.

Q You stood such a distance away that the
flanre couldi't possibly reach you? A. Yes.

CROSS-EXAMINATION by Mr. Stites:

Q Are the grates square or round? A. 1 sup-
pose they are four feet square, inmy estinmate.

Q The grate bars, how large are they? A.
They are long enough to fill the opening, three-
quarters of an inch wide, half an inch between gQQ
them

Q How large is the opening? A. The opening
is four feet square.

Q How are the bars set? A. They are length-
wise, four feet long, threequarters of an inch
wide, to a depth of three inches, approxinmately.

Q Do they becane clogged with any substance? .
A. Not to any extent.

Q Do you dean them out occasionally? A.
(Jean them out before you light the fire. 40
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Q Always? A. Always.

Q You always supervise that? A. If I don't
do it the foreman does it.

Q What ocould collect between the bars that
might clogthemup? A. Ashes is the usual thing

jq to oollect between grate bars.

QWouldIftltlftlHevsasa@)sltofaslm
provide a pocket for kerosene to accumulate? A.
I dortt believe it would

Q Why not? A. Because the ashes is a little
porous, it is porous umless it is ranmmed; to ram
that hard enough to hold liquid—

Q Would the ashes absorb the kerosene? A.
Naturally would

Q And a large quantity of ashes oollected be-

>0 tween the bars could absorb quite a large quan-

tity of kerosene, couldn’t it? A. No, I don’t be-
lieve it could absorb any great anount of kero-
sene, but if there was ashes and they were thor-
agfﬁll)éd(@edmitmﬂdbehrpmiuemﬁgfm
the

bars are there in the grate? A. You can work it
out, I didn't count them 'There is about thirty
3q bars there.
Q When you told Mr. Ronmano and Odando to
2o hone did you leave inmmediately? A. I left
Q They were still there? A. He said he was
going down the shop to get his coat. He said,
“ All right, I will go hone” He went down the
shop to get his coat. That was the last I saw him
40 until I saw him in the station house.
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Q Do enployees, when you direct themto go
hone obey your directions and go hone? A
They sure do, or they are not enyloyees very long,

Q Didnr’t you think it strange then after you
had told these men that the fire was 0. K., that
they bothered with it ady further? A. Didn't I jq
think It strange? o 1 told Joan to go hoe.
Whether Pete heard ne tell him to go hane, 1
don’t know. It is possible that Vito don’t hear

ne,

Q You testified you told themboth to go hone
and you told Odando to go hane? A. 1 testified
I told Odando to go hone distinctly, when I met
him Up there, carrying the can of kerosene, and
then I told Joan to go hane when I was in front
of the oven 20

Q You testified also that you told Odando that
the fire was 0. K., to gohane? A. 1 didn't testify
Odald);nxhwdua]ly I said, “The fires are all
right, 2o home.” You read the testinony.

By the Court: Q Who did you say that to? A.
Joan was in back of the oven, I looked in the oven
and said, “ The fires are all right, boys, you can
20 hone”” 1 went up the shop, net the driver,
cane back, up cane Odando with the oil can 1
asked him what he was going to do.  He said, “I 3q

am going to put sae oil on the fire)” 1 &nd,
“Dontywd)lt,theﬁxesarea]lnght,go}nre.

By the Court: Q Whore did you neet hin?? A.
Just near the exit to the shop, just near, right
near where we keep the ail.

By the Court: Q Where is that? A. In the

Sla]%atldlﬂofacandidlehave? A. A gal-

lon can 40
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John Ferguson—Crross

Q What was the nature of the can? A. A tin
can, it tappered, it was about ten inches high, pos-
sibly four inches at the top and five inches at the
bottam

Q Had you seen it before? A. Yes.

F What was it wsed for? A. To carry kero-
sene oil.

Q Did you ever notice any enyployee use kero-
sene to light the fires? A. I have caught themtwo
or three tines, yes.

Q Didn’t you instruct themto use it? A. No.

Q Did you ever catch Odando using it? A.
Two or three days before that he threw sone an
the fire and I caught him

Q Did you see himdo it? A. I didn’t see him
cbit,bxtlsuwtheﬂatmmmwtﬂ]e(hm I
went dovwn and saw Odando there and I gave him
very explicit instructions at that time.  That was
three days previous to this accident.

Q When you say you caught him you don't
nean you saw himdbo it? A. I went down there.
I was possibly thirty or forty feet away. 1 didi’t
see him actually throw the oil in

Q Why did you tell them nany tines not to
use ail? A. Because it was very dangerous.

Q It can be wsed without being bumed? A.
If you are a safe distance fromthe flane.

Q You have wsed it yourself? A. I have, two
ar three tines.

By the Court: Q After the fire was lighted?
A. Under unusual conditions.

By the Court: Q After the fire was lighted? A.
After the fire was lighted

By the Court: Q Did you ever do it in Orlan-

40 do’s presence? A. No
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Sanmuel Ryan—Direct

By the Court: Q Why did you do it—because
you were not getting sufficdent heat and you
wanted to bring it up a little nove. A. In winter
time we heat the shop with these fires occasionally,
the fire will be sluggish and snoky, and I use oil to
bring Up the fire and eliminate the snoke. jq

Q Where is the can? Have you it in your pos-
session? A. I don’t know what becane of it. It
my be there yet, I don’'t know:

Q Did you take the can away from the factory?
A. T did not.

RE-DIRECT-EXAMINATION by Mr. Pier-

son:

Q If the ashes had absorbed the kerosene, that
would not nake any pocket of oil, would it? A. It 2o
would neke oil that would bum very slowly, it
would not flash because there could not be suffic-
ent oxygen to nuke it flash

SAMUEL RYAN, a witness produced an behalf
of the defendant, testified as follows:

Direct-examination by M. Pierson: 30

Q Are you an enployee of F. Ferguson &Son?
A. Yes.

Q Work there quite awhile? A. Twelve years.

Q What are your duties there? A. My duties—
boss laborer.

Q What do you have to do with the building
of fires in the drying roon? A. Tell the nan to
nmke the fire as suits ne, I tell themif a big fire,
to nake up jabig fire, if a sall fire, a snmll fire,
not so nuch ade in it 40
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Sanmuel Ryan—Direct

Q Does the size of the fire depend on the work
you have to do? A. Yes.

Q What were your instructions to the nen as
to how to build a fire? A. Yes.

Q What did you tell the men about building it?

1o A them to dean out the open grate, put
their wood on the bottom and their coke on top,
and sone paper or waste—anything—in the bot-
tom before you put anything on it.

Q How is that naterial put in the oven? A.
They can get in with the coke in the back door,
with their coke and wood.

Q When do you put the material in—the odke
and wood in? A. In theback

Q When? What tine of day? A. Sonetines

>0 four o’dodk, soretines five 0’dodk

Q Is it put in before or after you put in the
oores? A. Put in to nake the fire, first, before
the stuff is in the oven

Q How long is this fire nade before you light
it? A. Maybe two howurs, naybe one hour. It
will light with a pint of kerosene as soon as it will
with ten gallons. I can do it and every nian in
the shop can do it.

Q Are not the rules of this foundry about the

30 placing of ail after the fire has been lighted and
is already buming—what are the rules of the
f(xmhyahmtpltmgmlmtlnﬁxeaﬁerltlm
beenlighted? A. You ain’t supposed to doit. If
they does it, nobody tells them

Q Did you ever tell Odando or anybody when
Orlando heard, not to put oil on the lighted fire?
A. Yes. I looked after the fire before and I cone
up and left two nen to take care of it.  If I need

40 two baskets nore of coke, I say, ¢ Put it on.”
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Sanuel Ryan—Cross

Q Were you there the night Odando was in-
jured? A. No, I was gone hone,
Q Were you there when the fire was nade? A.

es.

Q How long after the fire was nade did you
stay? A. I go at five o'dock that night, they |,
stayed after six, I believe.

Q Do you remenber howlong after the fire was
nmade youwent? A. 1 don’t remenber that now:

Q Had the fire been lighted before you left?
A. No.

Q Do you remenber when Ordando cane badk
to work in June, after he had been burmed? A.
Yes.

Q What did you see himdoing after that tine?
A. When I seen him he wizs going up to help a ,,
fellow naned Shordey (Charlie?). Help himram
sand down

Q Howbigis that rammer? A. It is about five
feet high with a square head an it, sane as a street
TanIYEr.

Q Did you ever see himdo anything else? A.
Help around

Q Did you ever see him use the skinming
ladles? A. Yes, I seen himdo that, red iron too;

I told himto keep iaway fromit he got hurted be- 5,
fore, and that didin’t keep him away.

Q What doyounean? A. Skinthe dirt off the
top of it so that no dirt would get in the nould.

Q Onthe nelted netal? A. Yes.

CROSS-EXAMINATION by Mr. Stites:

Q It is very easy wark, isn’t it? A. Yes.
Q It is light work? A. Yes, it is.

40
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Joseph F. Walton—Direct

Q Did you ever use any kerosene on these fires
yourself? A. I did, sir.
Q How many tines? A. Often and often 1,
nade fires there ten and twelve years.
Q Did Mr. Ferguson ever see you use kero-
Qsene? A. He didn’t see ne use it?
Q Did he? A. Certainly he did

RE-DIRECT-EXAMINATION by Mr. Pier-
son

Q This kerosene you used, was used in putting
the material in? A. That is it, to start the fire.

Q When did you use this kerosene? A. Just a
little bit of kerosene to start this fire, you put a
nuatch to it, you couldr’t light the fire without a

> q bit of kerosene an the bottom

RE-CROSS-EXAMINATION by M. Stites:

Q Mr. Ferguson has said he has told the nen
not to put kerosene anthe fire after the fire started
to burn? A. You ain’t supposed to.do it.

Q Did you ever see himdo it? A. No.

Q Did you ever doit? A. I didn’t indeed If
I did I would run away quick

30

JOSEPH F. WALTON, a witness being swam
an behalf of the defendant, testified as follows:

Direct-examination by V. Pierson:

Q You work for Ferguson &Sons? A. Yes.

Q Howlong? A. Going antwo years.

Q What is your business? A. I am a ome
4+ Q nmker.
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Joseph F. Walton—Cross

Q You knew Odando? A. Yes.

Q Do you know what the rules of the foundry
are as to the placing of qil, kerosene oil, on the
fire after it has been lighted?

M. Stites: I object—the orders now:
Maybe it is, now . iq
The Court: You nmean the standing or-

ders of the last two years?

Q The standing orders since you have been
enployed there? A. The rules are we should not
throw kerosene on it after the fire was lighted

Q Have you heard Orando told, or have you
heard the nentold, when Orando was present, not
to put kerosene on the fire after it was lighted?
A. M. Ferguson, right in back of ne, told him I
suppose six times a week, yes. I work at the oore 20
bench, right alongside the big ane, M. Ferguson
told himnost every night—oane near exploding
the big oven are tine, I heard Mr. Ferguson tell
himnot to do it any nore. There was the rest of
us in the shop

Q Were youthere when the accident happened?
A. T went hone at five o ’dodk

Q You didi't see it? A. No, sir.

Q After Ordando cane back did you see himdo
any work? A. I sawhim skimtwice, ance an the
floor right by me, another time, an the floor right
over the—

CROSS-EXAMINATION by Mr. Stites:
Q Are you still enyloyed by Mr. Ferguson? A.

Yes, sir.

And you heard M. Ferguson tell Mr. Or-
lando nearly every other night not to throw kero-
sere on the fire? A. I did not say that I heard
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Edward H Langlhan—Direct

M. Ferguson teli Odando alone; I heard Mr. Fer-
guson tell a whole lot of helpers that were help-
ing—there was ten or twelve there working
there—not to throw kereosene oil an the fires

Q Why did he tell themthat, were they throw-

10 ins kerosene onthe fires? A. Because it was only
the night before that Joan, the fellow that testi-
fied here first, cane near exploding the whole of

Q You nean Romano? A. The nman who tes-
tified here first.

Q After he caught him throwing kerosene an
the fire did he discharge hin? A. No; he anly
cautioned himnot to do it any nore.

Q How nmmny tines did he catch him putting

> q kerosene on the fire, to your knowledge? A. He
only caught himthat night. We had to junyp from
the flame; otherwise we would have got bumed

Q Did you ever see Mr. Ferguson throw it an
the fives hinself? A. No, sir; I didn't.

EDWARD H. LANGLHAN, sworn:

Direct-examination by Mr. Pierson:

Q How long have you worked for F. Ferguson
and Sons? A. Going on four years.

'Q You are still working there? A. Yes, sir.

Q What is your business? A. Driver.

Q As driver are you frequently around the
shop—the foundry? A. Yes, sir; after five
o’dodk, and in the noiming,

Q Do you remenber the day that Odando was

40 bumed? A. Yes, sir.
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Edward II. Langllian—Direct

Q Were you there around seven o’dodk that
night? A. I cane in about ten minutes to six,
and just as I cane in the door the boss cane up
to ne and said, * How's things, Eddie?’ 1 said,
CCEne.99

Q Where was he at that time? A. About ten jq
feet away fromne.

Q Wiere was Orlando; did you see hin®? A.
Up further, I think, down there in the shop, work-
ing there; then he cane up

QIbywlkmwwirﬂm"theﬁmsmtlnsosm
had been started then or not? A. No; I wasn't
there at that tine.

Q No; the question is, were the fires burming
at that time? A. The fires nust have been bum-
ing, because the boss had told ne— 20

Objected to

Q Do you knowof your own knowledge whether
or not the fires in this drying room had been
lighted when you cane in there? A. They must
have been lit, because—

The Court: Q Oh did you see then? A. No;
I didi’t see them burning,

Q State what you did see and what you heard,
A. When 1 cane in it was about ten to six or so,
and the boss said to ne— 30

The Court: Never mind about that.

Q Did you see Odando? A. Yes; I saw Or-
lando,

Q What did you see Odando doing? A, Just
as I cane in the door the boss asked ne how 1
was naking out, and I told him *“ Fine,” and 1
heard him tell Odando and them to go hone. 1
takes my wagon and puts it over at the side where
we keep them and takes the hired horse badk to 40
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the livery stable, and as I cone along I seen the
cowd at the station house. I goes up and the
watchnman says to ne, “‘ Pietro has been burmed

The Court: Q Never mind about that. You
did not see the accident, did you? A. No;1 didi't
see the accident.

Q By Pietro you nean Odando? A. Odando.

Q Is he called Pietro, or Petie, in the shop? A.
I call him Pietro always.

Q Did you see him in the station house? A.
Yes, sir.

Q Did you say anything to him? A. I went up
to him and I said, * Pietro, for God's sake, what
happened to you?’ He said, * Oh, ne go to fire;
him snoke; and ne take the oil”—he couldn’t

> Q hardly talk; he was so nervous; and he said he

opened the door, and Bang! it knodked him and
Juan ran away from him jand he had to junp in
the pit; and I said, “What’s the matter with
Juan?’ He says, “Juan afraid; and ne roll
around till ne get to the water.” So I gave him
a drink of water and I held bis hands while the
doctor bandaged himup, and I helped put himin
the anbulance. Then I cane back and got Juan
and told him to go down and lweak the news to

30 his wife as good as he could..

Q I don’t care anything about that.

The Court: Q That is all you know about the
accident, isit? A. Yes.

Q Did you ever hear anything said in the foun-
dry when you would be there about putting dil an
the fire to light the fire? A. Oh that's warned
every day. Just before Pietro was burned there

40 was a nan there threw in about a gallon of oil
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Edward H Langhlan—Cross

and it shook the whale building His nane is
Curley; he is here,
(yjected to as inmmterial.

A. And the boss always warmed them

Q Did you ever hear the nen when Odando
was by told not to put oil on the-fire? A. Yes;
that was what the boss was saying when I cane
in—was telling them “ Never mind the fire; go
hone.”’ .

- CHOSIS-EXAMINATION by Mr. Stites:

Q They use a lot of oil all the time around
their boiler fires, don’t they? A. I cannot tell
you that because the oil can is always locked, and
I see themtake the oil out of a torch they have

the use it.

Qm%(ou Mr. Ferguson warning them all
the tine not to use it, didn’'t you? A. Yes; al-
ways. He tells them every night before he goes
hone,

Q Naturally if he was telling themall the tine
not to use it it would indicate that they were
using it, wouldii't it? A. Yes; but they open up
these fivegallon torches. 1 have seen them un-
screwing it and throwing it in over and over

Q How dose was Odando to Mr. Ferguson
when he told him to go hone, that the fire was all
right? A. He was walking down; I was busy

ing in my patterns.
caI(i“wlflﬁgw gg’se were they together? A. 1
e couldn't say exactly. I ain’t going to tell no lie
about it.

Q As far as I amfromyou? A. Oh a little
further than that. I wouldn't say just how
nuch

jiq

30

40
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Edward H Langhlan—Ciross

Q As far as the front rail there? A. He was
walking up to ne, the boss was, as he was telling
him 1 couldiit tell you exactly.

Q How far was Odando from the boss? A. 1
ocould not tell-you that. The boss was walking

> q and Odando was going down

Q 'How far apart were they in feet, about? A.
Well, about ten feet at the tine. They were
walking up and they were getting further away.

Q Was that in the shop? A. In the shop, yes.

Q Was anyore else there? A. Juan was there
and the watchiman was there.

Q How far away was Juan from the boss? A.
I didn’t see Juan but I heard Juan afterwards
because he told ne—

2q Q You saw Orando? A. Yes; and Juan was
there too but I didi’t see him at the tine.

Q And Odando was standing about ten feet
from M. Ferguson when he told himto go hone,
the fire was all right? A. They were walking
As they welre walking it got to be nore.

Q What did Odando say? A. To n¥?

Q No; to Mr. Fexglsonwlmletoldhmthat?
ﬁ.ﬂ;[ldidmtcatdltlnt. I walked out of the door

oq te]lQHemidmﬂ:lﬁng,didn’the? A. T couldn't
you

Q Didr’t you hear him say sonething? A. 1
didr’t; no.

Q Mr. Odando was very nuch excited and

suffering
wasrit he? A. He was in terrible pain  He was
In agoly, yes.

Q He could hardly talk? A. Well, I gave him
a drink of water to keep him from fainting;

Eespondent rests.
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Vito Odando—Direct

VITO ORLANDO, recalled, testified through
interpreter:

Direct-examination, by Mr. Stites:

Q Onthe night that you were injured did Mr.
Ferguson tell you that the fire was 0. K. and to jq
g0 hane? A. No, sir.

Q Did M. Ferguson on the night you were
injured meet you when you had a can of kerosene
and did you state to Mr. Ferguson that you were
going to place it anthe fire? A. Yes; he asked ne
to do if.

The Court: Asked you to do what? A. Go
ahead, and get sone kerosene. >

The Interpreter: He tried to talk Eng-
lish 20

Q Did this take place on the night you were
hurt ar some other time? A. In another tine.

Q But onthe night that you were hurt did M.
Ferguson see you with a can of kerosene—on the
night you were lnt? A. No, sir; I didi't do it.

3y the Court: Q Did you see him go away
that night? A. Yes: I did see him

Q Did he say anything to you when he was
going out? A. He says, “Nowtake(meani
nakeagmdjoboftlns,thsmamwastamrgo
of mine.”

Q Did he say that to you? A. Sure; he said
SO,

DIRECT-EXAMINATION (resumed):

Q Were you working overtine that night? A.
Yes; and also other evenings—other nights.

Q How late do you work when you work over-
tinme? A. Nine or ten or eleven o’'dodk 40
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Vito Odando—Re-direct

Q When you saw Mr. Ferguson in the sta-
tion house after you were bumed did you say
that you threw il anthe fire? A. No, sir.

Q Did you tell anyone that you threw ail on
the fire? A. No, sir.

CROSS-EXAMINATION by Mr. Pierson:

Q When was it that M. Ferguson ever told
you to put oil on the fire? A. I do not renem:
ber when that was.

Q Did he tell you to put il on the fire when
it had been lighted? A. No sir,

Q .Did you see this Eddie, the driver, that
night before you went hane? A. 1 didn't see
himat all that day.

Q You did not see himthat day at all? A.
Not at all.

Q What did Mr. Ferguson tell you just as
he went hone?

Objected to on the ground that he ljas an-
swered that.

A. He says, ‘Look out; I want.to nake a
good job;” and he says that this casting was go-
ing to take place the following evening,

Q When Mr. Ferguson, the boss, cane to the
station house what did he say to you and what
did you say to hin? A. 1 was aying, and he
said to me,.” Courage; courage;” and then I was

RE-DIRECT-EXAMINATION:
Q Did you ever see Mr. Ferguson throw ail
an a lighted fire? A. Sometimes—
The Interpreter: I can't—when I start
to talk he says samething else.
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(Question repeated and re-interpreted.)
A. Yes; lie did that ance.
Q Did he send you for the oil for him? A.
Yes.

RE-CROSS-EXAMINATION: 10
Q Were you by when he threw the oil on the
fire? A. Yes.

Q And what happened; what took place? A.

Q How nuch oil did he throw on this lighted,
fire? A. A gallon—but the fire wasn't lit at the
tne. It was naking quite a snoke.

20
BOOCO BERRADINI, sworre

Q Were you working at Mr. Ferguson's
there? A. Yes.

Q Was kerosene prohibited at that time or
after that tine at any time by Mr. Ferguson?

. Objected to unless he shows that he
knows. He mmay have been working at an- 30
other

QHaveyweverhnltﬁmsfoerIr Ferguson
in your shop with Mr. - Odando? A. Yes.

Q And have you uvsed kerosene? A. Yes,
Sir.,

Q And have you ever received any instruc-  «
tions from Mr. Ferguson never to use kerosene,
either before—

Objected to. 40
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Boooo Berradini—Cross

Q —either before this accident or on the day
of the accident?
Objected to.
By the Cowrt: Q Do you work there now?
A. No, sir.
JO Q@ When did you dtop working there? A.
Three nonths,

Q You were warking there at the tine Or

lando was working there? A. Yes, sir.

Q What kind of work did you do? A. Help.

Q 'The sane as Odando? A. Yes, sir.
The Court: Now you ask the question

DIRECT-EXAMINATION (resumed):

Q Has Mr. Ferguson ever sent you out to

oq buy kerosene? A. No, sir.

Q Put the question to him again. 1 think he.
misunderstood you Has Mr. Ferguson sent
you to sare place to buy kerosene? A. No, sir.

Q Not at all? (No answer.)

Q Then I misunderstood him

The Court: You have not asked him the
question which was covered by the ques-
tions that I asked—which my questions
led up to, and which I permitted (Question

30 repeated as follows: “Q And have you
Ferguson never to use kerosene, either be-
fore this accident or an the day of the ac-
cident?) ”

A. No, sir.

CROSS-EXAMINATION by Mr. Pierson:

Q You were discharged from Ferguson's

place, were you not? A. No, sir; I went away
40 myself, of my own accord
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Camine Sentrello—Direct
-, 1
CARMINE SENTREILILQO, sworn:

Direct-examination by Mr. Stites:

Q Were yon working with F. Ferguson and
Son on the day that Odando was injured? (No

The Did you work there when Ordando
was hurt? A. Yes.

Q Was kerosene ever prohibited by Mi. Fer-
guson—was the use of kerosene prohibited by
that day or before that day?

Objected to

By the Court: Q What kind of work did you do
there? A. Helper.

Q Did you do the sane kind of work that Or- 20
lando did? A. Sure.

Q Did anyore ever tell you not to use kero-
sere on the fire if it had been started? A. Who
do you you nean—Mk.  Ferguson?

Anybody. A. Sure.

Q Who told you not to? A. Mr. Ferguson
says, and Ryan too says not to put an too nuch,
he says; he says sa

Q Did he ever tell you not to use any kero-
sene on the fire after it had been started? A. 30
No; not after it started

The Court: Ask him that, M. Interpre-

ter.
(Question interpreted) A. No, sir.
DIRECT-EXAMINATION (resumed):
Q Never told you anything? (No answer.)
Q Have you ever built a fire yourself in the

presence of V. Ferguson? A. What do you
nean? 40

10
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Jolhn Romani—Re-called

Q Have yon? A. Sure

Q Did you use kerosene in his presence for
the furnace? A. Sure.

Q And put it onthe wood? A. Yes.

By the Court: Q After the fire was lighted, A.

ja Not after the fire was lighted.

~Q Before it was lighted? A. Before it was
lighted

i DIRECT-EXAMINATION (resumed):

Q Did you ever see Mr. Ferguson throw ker-
osere an the fire after it was lighted? A. No,
Sir,

Q You ocme here under subpoena, do you?
(No answer.)

CROSS-EXAMINATION by Mr. Pierson:
Q Now the kerosene of which you speak was
put on the fire before it was lighted, was it not?
The Court: He said so.
Q Yes; and you were never told to put it an
after it was lighted? I think he said that.
The Court: Yes, he said that.
Mr. Piersont That is all right. The
witness spoke broken English and I did not
30 know whether I got it or not.

20

JOHN ROMANI re-called, testified through an
interpreter:

Direct-examination by Mr. Stites:

Q Mr. Ronmni, you were working with V.
40 Odando that night? A. Yes, sir.



115
Findings

Q And did yon pick him out of this pit or
this hole right near the fumace? A. Yes, sir.

Q And did you find an enypty gallon can for
kerosene? A. No, sir; I didi’t find anything,

Q You didn't see anything at all? A. 1 didn’t,
see anything at all. 10
Q You are the witness who threw the gallon

of kexosene on the fire? }
sworn before.
CROSS-EXAMINATION, by Mr. Pierson:
Q What examination did you nuke of that
fire pit after this accident? A. Nothing at all.
Testinony dosed 20

* <

Finding's

The Court: In this case I find that there was
an aoccident which arose out of and in the course
of the enployment of the petitioner by the re-

that the respondent had notice thereof
and that the petitioner is entitled to conypensa- 3o
tion under the statute. 1 will fix the conpensa-
tion to which the petitioner is entitled, in view
of the testinony. His wages were ten dollars
and fifty cents per week 'The accident oocurred
on the 20th day of January, 1915. 1 find and de-
termine that he was in the hospital two nonths
and was incapacitated within the meaning of tem-
porary disability for three nonths thereafter. 1
find and determine that for that disability com
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Findings

pénsation should be allowed commencing two
weeks after the 20th day of January, 1915—that
would nean the 3d of F
to the testinony of ane of the physicians for the
respondent who found the petitioner still ban-
daged as late as the last part of June, 1915, 1
will allow for those weeks, excluding the first two
weeks period provided by statute, twenty-one
weeks; that is to say, until the 23d day of June,
1915, for which the petitioner is entitled to cam
pensation an the basis of fifty per cent of his
weekly wage or $5.25 per week That nuiltiplied
by the mmber of weeks, will give him $110.25.

pn relation to the injury to the eye I find and
determine there is a disability there of ten per
cent; and as the loss of the eye is conpensated
for by the tems of the act at the rate of fifty per
cet of the weekly wage during one lundred
weeks, I find and determine he is entitled for the
injury to the eye to ten weeks conpensation at
the rate of fifty per cent of his weekly wage, or
$5.25, making $52.50.

In dealing with the loss of the use of his hands
I find and determine there has been, in addition
to his temporary disability, a pemmanent disa-

30 bility to both hands to the extent of fifty per

40

cent. 1 do not think there is as nuxch total pex-
nmanent disability as was testified to by the pliy-
sicdan for the petitioner but I think there has
been considerably nore pemmanent disability to
the hands than was testified t° hy the physician
for the respondent. I fix and detenmine the per-
manent disability to the hands at fifty per cent
for each hand As the statute provides for the
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oelt,va]la]lowhmﬁftyperoettofanhn
dred and fifty weeks for each hand That
anounts to the sane thing as allowing him ane
hundred and fifty weeks at the rate of $5.25 per
week

Counsel may calculate what part of these
weeks have now expired, and beginning with the
expiration of, that period the conypensation will
be continued until the total mmber of weeks pro-
vided shall have expired The ocopensation
which has been paid nust be allowed an that.
Counsel can agree upon that. Whatever the
mmber of weeks are which have been provided
for, must be credited

I will allow coursel a counsel fee of ane lun-
dred dollars.

v o e o At the dose of the case there was a par-
tial oral argunent. Decision as to the liability
of respondent was reserved and the case was
submitted on briefs. The Court subsequently
rendered the opinion or findings hereinbefore set
forth. The findings of facts and determination
and order for judgment was afterwards signed
and filed The refusal of the Court to dismiss
the petition and the awarding of conypensation
in favor of the petitioner was nade over.thbeoob-
jectigp of the attormeys for the respondentwofF
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Reasons
(Filed, March 23, 1916.)

NEW JERSEY SUPREME COURT

]_0 YltO Orlando, (Petitiw)

F. Ferguson & Son, (R%mrl_ Ql%rtimari.
dent)
Prosecutor in Certiorari, e:

The prosecutor presents the following reasors
for setting aside the proceedings, determination,
20 statement of facts and order for judgnent and
the judgnment entered thereon and the other pro-
ceedings brought before this Honorable Court by
the writ of certiorari in the above entitled cause:
First: Because the facts as found were not
sufficient upon which to base a judgment for the
petitioner in that it does not appear from the
Said facts that the accident arose out of and in
the course of petitioner’'s enploynent.
Second: mtlnﬁlﬂilg()f&asalﬂ(b'
30 temmination of the Court is not suffident upon
which to base a judgment in favor of the petit-
ioner because it does not appear from said find-
ing of facts and determination what the cause of
the flane which burned the petitioner was, and
it does not therefore appear whether said burns
happened from a violation of positive instruc-
tions or not and therefore whether or not the ac-
cadent did arise out of and in the course of pe-
40 titioner’s enploynent.
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Reasons

Thire . Because the Court erroneously ap-
plied the law in determining the liability of re-
spondent as the Court fails to hold that he would
not have found that the accident would not have
arisen out of and in the course of petitioner’s
employment if the cause thereof had been the
throwing of fresh kerosene oil on a lighted fire
contrary to instructions.

Fourth . Because it does not appear from the
Court’s determination of facts but that the Court
found that the accident was due to the throwing
of o1l on a lighted fire contrary to instructions,
yet notwithstanding arose out of and in the
course of petitioner’s employment.

Firen: Because the Court in the determina-
tion and finding of facts fails to settle the dispu-
ted question as to the source of the flame which
burned petitioner.

sixtn . Because there was no competent evi-
dence on which to base a determination of fact
that the accident arose out of and in the course
of petitioner’s employment.

Seventh: Because, on taking into considera-
tion the undisputed testimony and the common
knowledge of men as to the character of kerosene
oil, it appears that there is not evidence to show
that the accident arose out of and in the course
of petitioner’s empoyment.

Eigntn: Because the determination and find-
ing of fact 1s contrary to the evidence.

Nin ¢ n: Because if the Court properly deter-
mined the liability of the respondent, the Court
erred in fixing the compensation to which petit-
ioner was entitled.

ig

20

30

40



20

30

120

Reasons

Tentn: Because the Court did not determine
the amount of compensation for each separate
injury separately, that is to say 75 weeks for the
injury to each hand and 10 weeks compensation
for the injury to the eye.

Eteventn: Because if the Court should not
have found the compensation for each separate
function separately, as indicated in the tenth rea-
son, it should have found the proportion that the,
loss of function in the two hands and the eye
bore to total disability and based the award of
compensation on that proportion of 400 weeks.

Twetrtn: Because, if the Court should not
have found the compensation for each injured
member separately, it should not have treated
the two hands together as a part of total disa-
bility, basing the compensation on the maximum
of 400 weeks, and found for the loss of the eye
separately the proportion of an additional 100
weeks, thus basing the compensation on a number
of weeks in excess of that provided for total dis-
ability.

Thirteentn: Because in said determination
statement of facts and order, it was ordered that
judgment be entered in favor of the petitioner
and against the respondent, whereas the said pe-
tition should have been dismissed.

iFourteentn: Because the said determination
of facts and the compensation based thereon 1is
In other respects erroneous.

-.ot b v.w PIERSON & SCHROEDER,
Wd Jgw Attorneys of Prosecutor.-
(End'otgedy Filed, March '28, 1916.
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Opinion in Supreme Court
(Filed, Novembers, 1916)
NEW JERSEY SUPREME COURT

June Term,1916

10

Vito Orlando,
Petitioner-Defendant,
Vs. On Certiorari.
F. Ferguson & Son,
< Prosecutor.

BeforeJustices Swayze, M inturn andKalisch.

For the prosecutor, Pierson and Schroeder.
For the defendant, La Porta and Stites.

Per Curiam:

The petitioner was in the employ of the prose-
cutor as a mold helper and furnace attendant.
The petitioner’s employment required him to at-
tend to the fires in the furnaces of the prosecu-
tor’s plant and to assist in making molds.

While the petitioner on the 20th day of Jan-
uary, 1915, was attending to the furnaces and
opening the door of one, a flame of fire shot
through the opening made, severely burning him.

A mechanical engineer testified for the prose-
cutor that a flame could not have come out of the
door in the manner, as described, unless oil was
poured upon the fire after ignition. There was
some testimony that prior to the accident the
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petitioner was seen with an oil can and that an oil
can was found in the ash pit.

The petitioner, and a witness, who was present
when the accident happened, deny that any oil was
thrown upon the fire. As the evidence then stood
there was a disputed question of fact for the trial
judge' to determine. His finding of a fact is not
reviewable where there i1s some evidence in sup-
port of it.

The testimony of the mechanical engineer does
not establish with that degree of certainty which
the law requires that it was impossible for a flame
to have shot through the open door, unless oil was
thrown upon the fire after it was ignited, and,
therefore, the trial judge was not legally bound
to hold that the petitioner’s testimony and that of
his witness was so clearly contrary to the opera-
tion of the well known laws of mechanics as to
stamp such testimony as utterly absurd and in-
credible.

The award of compensation was made in ac-
cordance with the rule laid down in Vishney v.
Empire Steel and Iron Co., 87 N. J. L., 481.

The judgment will be affirmed, with costs.
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Order of Affirmance and Remittitur
(Filed, November 14, 1916)

SUPREME COURT OF THE STATE OF NEW
JERSEY

~ 1 ~—~ \ On Certiorari

Vito Orlando, ]tO Hudson Jo
Defendant-in-Certiorari, f Common *
VS.

o~ / Order on
F.Ferguson&Son, l

Prosecutor-in-Certiorari. \ Affirmance
/ of Judgment.

This cause having been duly argued at the June
Term, 1916, of this Court, by William B. Stites,
of counsel for the defendant-in-certiorari, and
John D. Pierson, of counsel for the prosecutor-in-
certiorari, and the Court having considered the
same and finding no error in the record or pro-
ceedings of the Hudson Common Pleas;

It is Thereupon Ordered and Adjudged ON this
9th day of November, 1916, that the judgment of
the Hudson Common Pleas removed by the Writ
of Certiorari in this cause be affirmed with costs,
and that the record be remitted to the Hudson
Common Pleas to be proceeded with in accordance
with the judgment and practice of said Court. A

Entered, November 14, 1916.

On motion of Stites and La Porta, attorneys
for defendant-in-eertiorari.
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Notice and Grounds of Appeal
(Filed, December 13,1916)

NEW JERSEY SUPREME COURT

Vito Orlando,

0 (Petitioner),
1 Defendant-in-Certiorari
Appellee, On an Appeal
vs. From New Jersey

F. Ferguson & Son, Supremecourt'
Prosecutor-Certiorari,
Appellant.

D ear Sirs :

Please Take Notice that the prosecutor-in-cer-

20 tjorari, F. Ferguson & Son, appeals to the Court

of Errors and Appeals of New Jersey, from the

whole of the judgment entered into this cause in
the New Jersey Supreme Court.

Take further notice that the following are
the grounds of said appeal:

1. Because the New Jersey Supreme Court
affirmed the judgment of the Hudson County
Court of Common Pleas and did not reverse the
said judgment of the said Hudson County Court

30 of Common Pleas in whole or in part, as in law it
ought to have done for the reasons stated by ap-
pellant in the said proceeding in the New Jersey
Supreme Court.

2. Because the New Jersey Supreme Court fail-
ed to hold that the facts as found by the said
Court of Common Pleas were insufficient upon

4q which to base a judgment for the petitioner and
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appellee, and because it does not appear from the
said facts as found that the accident arose out of
and in the coarse of petitioner’s employment.

3. Because said New Jersey Supreme Court
erred in holding that the finding of facts and de-
termination in the said Court of Common Pleas
was sufficient upon which to base a judgment in
favor of the petitioner and did not hold that said
finding of facts and determination was not suffi-
cient upon which to base such a judgment on the
ground that it does not appear from the said find-
ing of facts and determination what the cause of
the flame which burned petitioner-appellee was
and it does not, therefore, appear whether said
bums happened from a violation of positive in-
structions or not and, therefore, whether or not
1t did arise out of and in the course of petitioner’s
employment.

4. Because the Supreme Court erred in refus-
ing to hold that it was necessary for the Trial
Court in the determination and finding of facts to
settle the disputed question as to the source of the
flame which burned petitioner.

5. Because the said Supreme Court erred in
holding that the testimony offered in behalf of
appellant was not sufficient to establish to a cer-
tainty that it was impossible for the flame to have
shot through the open door of the oven at which
petitioner was burned unless oil was thrown upon
the fire after it was ignited; and that, therefore,
the trial judge was not legally bound to hold that
the testimony offered in behalf of petitioner was
so clearly contrary to the operation of the well
known laws of mechanics as to stamp such testi
mony as utterly absurd and incredible.
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Notice and Grounds of Appeal

6. Because the Supreme Court in holding as re-
ferred to in the fifth ground of appeal failed to
consider that the burden of proof;was on peti-
tioner.

7. Because the said Supreme Court erred in
holding that the award of compensation was made
in accordance with the rule laid down in Vishney
v. Empire Steel and Iron Co., 87 N. J. L., 481.

8. Because the rule laid down in said case of
Vishney v, Empire. Steel and Iron Co., has not
been approved by this Court and is erroneous and
1s not applicable to the case here brought up for
review.

9. Because if the Supreme Court properly
affirmed the judgment of the Court below in de-
termining that the appellant was liable for com-
pensation to be paid the petitioner, it erred in
holding that the Court adopted a proper method
in fixing the amount of compensation to be paid
based upon the injury and wages of petitioner as
found.

Dated, December 5, 1916,

Yours respectfully,
PIERSON & SCHROEDER,
Attorneys for Appellant.
To:
Messrs. La Porta & Stites,
Attorneys for Petitioner-Appellee.

(Endorsed)
Service of the within notice is hereby acknowl-
edged this 5th day of December, 1916.
STITES & LaPORTA,
Attorneys for Petitioner-Appellee..



Pierson & Schroeder,

Steneck Building,
Hoboken, N. J.

New Jersey Court of Errors
and Appeals

Vito Orlando,

(Petitioner),
Defendant in Certiorari,
On Appeal from
Appellee,
ve New Jersey
' Supreme

F. Ferguson & Son, Court

(Respondent), :
Prosecutor in Certiorari,
Appellant.

BRIEF OF PIERSON & SCHROEDER
IN BEHALF OF THE APPELLANT

This appeal brings up for review a judgment of
the New Jersey Supreme Court affirming a judg-
ment of the Hudson Common Pleas in a proceed-
ing instituted under the Workmen’s Compensa-
tion Law of this state. The determination and
order for judgment will be found on pages 22-25.
The reasons urged in the Supreme Court will be
found commencing on page 118. The grounds of
*appeal will be found commencing on page 124.

The grounds of appeal may be conveniently
discussed under three general heads, which we
think will be comprehensive enough to embrace
all of them.
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L Is the determination and finding of facts by
the trial judge sufficient on which to base a judg-
ment in favor of petitionerf ,

2. If the facts as found are sufficient on which
to base a judgment for the petitioner, is there
competent evidence on which to base this finding
of facts?

3. If the trial judge did not err in finding that
the petitioner was entitled to compensation, is the
compensation properly awardedf

The first two of the foregoing heads are so
closely related that the discussion of them can be
best taken up after a review of the facts in the
case.

Statement of Facts

The petitioner was severely burned by flame
which came out of the door of a drying room in
the factory of appellant. There is no dispute as
to this. The dispute concerns the cause of the
flame which came out of this door and the ques-
tion as to whether or not it was so caused as to
impose liability on the appellant, and whether or
not the finding of the Trial Court on this phase
is sufficient.

The best description of this drying room is
found in the testimony of John Ferguson in behalf
of the appellant. This testimony is entirely un-
disputed. This drying room or oven (p. 89, 1 21)
1s 28 feet long, 12 feet high and 13 feet wide, inter-
ior dimensions. There are in the rear of this room
two fire boxes, 4 feet square, a little way from the
corners. The grates consist of cast iron bars with
air spaces between them without any pocket that
could hold oil. The front of this room consists
of a large door covering the entire opening (p.
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90, 1L 29). In this there is a small door called a
pocket door 2 feet wide and 4 feet high. In the
rear by each fire there is a furnace door approxi-
mately 20 by 14 or 15 inches (see. p. 74,1. 8).

It will be noted that these fires are built in one
end of this room. The whole room is a combustion
chamber (see p. 74,1.15). The method of building
the fires i1s largely undisputed. The testimony of
petitioner as to how the fires were built on the
night of the accident appears on page 30, line 21,
in the testimony of John Romano, one of his wit-
nesses. This method put in a compact form is,
that the witness made the fire on the evening in
question by putting in kindling wood, green and
large in size first, and then two quarts of kero-
sene on the fuel at each grate and coke over that.
The fires were afterwards lighted and then the
rear doors closed. The witness on being re-called
makes it clear that there were about two quarts
of kerosene ujsed on each fire, (see p. 62, com-
mencing at 1 23.)

It 1s further undisputed, that this fuel was
placed and the oil put on a considerable time be-
fore the fires were lighted. A clear statement of
this is in the testimony of the appellant, but is un-
disputed (p. 90, 1L 21). This testimony is to the
effect that the molds are brought to the door of
the drying room or oven on traveling cranes.
They ar.e placed on two carriages that run on
tracks. The cars are then moved in, a process
that takes at least a half an hour, so that there 1s
at least that lapse of time after the material is
placed before the fire is started. See also the tes-
timony of Samuel Ryan as to this (p. 100, 1 16).
The testimony of Romano, the petitioner’s wit-
ness, bears this out as far as he goes and in no
particular contradicts it (p. 34, 1 10; see also p.
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100, L 21). The large door in front is then, closed
and any openings closed with clay to prevent the
heat from escaping (p. 47,1.16). The petitioner’s
witnesses testify that the fires on the night of the
accident were lighted by Romano and that peti-
tioner was placing the clay around the door at
the other end at the time (p. 47, L 2, et seq.).

. The fires were then left burning and burned an
indefinite time before the accident. This must
have been at least 15 minutes and might have
been, even under the testimony of petitioner’s wit-
nesses, a much longer time. The witness Romano
testified that the manager of the factory, Fergu-
son, was not there that evening any time after the
fire was lighted (p. 34, 1 29). This is distinctly
denied, however, by Ferguson (p. 91,1. 37, et seq.),
and the presence of Ferguson after the fire was
lighted 1s admitted by the petitioner (p. 48, 1 26;
p. 53,1. 8). The witness Romano in response to a
question on page 35 line 8 responded as follows:

“Q. Was it fifteen minutes or ten min-
utes, or half an hour, you lighted the fire
before the accident happened? A. A quar-

ter.
“ Q. Quarter of an hour? A. Yes.”

Again on page 36, line 23, this question and
answer appears from the testimony of this wit-
ness.

“ Q. It was about fifteen minutes after
the fire was lighted, Orlando looked at it?
A. Yes.”

The- petitioner on page 47 at line 16, testified
that he was placing clay over the door, that is
the large door in front, when Romano was light-
ing the fire. This was at the other end of the
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furnace. The witness, was then asked how long
after that was it that he looked at the fire. The
answer was “ about 10 minutes, more or less,
not even so.” This was before his attention was
directed to the fact that Ferguson was there after
the fire was lighted. Later in his testimony (p. 48,
1 29), the petitioner testified as follows:

“ Do you remember John Ferguson com-
ing around to the front and opening the
little door in the big door therel A. Yes,
sir.

“ Q. And he felt to see whether the oven
was warm or not? A. No, sir; he told me
to open the door. [

“The Court: What did he go around
there for, to open the little door? What
did he do that for? A. I opened the door
myself and not Mr. Ferguson, for the wind;
Mr. Ferguson said,‘ Close the door/

“ Q. That was the little door in the big
door around in front, wasn’t 1it? A. Yes,
S1»

“Q. Now, what did he say then? What
did John Ferguson, the boss say then to
you? A. ‘Close the door, for otherwise the
factory would get black.” ”

This and other testimony shows clearly that
after the fire was lighted and started the witness
Ferguson was there and had some sort of con-
versation with the petitioner. The testimony di -
fers as to what this conversation was. Ferguson
testifies as to his being there on page 92, line 13,
and petitioner admits Ferguson’s presence aX
other places in his testimony (see p. 53). Peti
tioner was then asked (p. 49, 1 22), referring to
this interview at the front door:
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“ Q. Now, how long was that, at the time
John Ferguson was there, after the fire had
been started? A. About a quarter of an
hour.”

Then follows:

“ Q. Now, how long after John Ferguson
went away was i1t that you looked in the
door where you were burned? A. About n
quarter of an hour; not even so.”’

The most favorable view of petitioner’s testi
mony 1s that the accident happened at least a
quarter of an hour after the fire was started. It
can be readily gleaned from the petitioner’s own
testimony that it was approximately half an hour,
in other words a quarter of an hour about elapsed
after the fires were lighted before Ferguson came
back, then the conversation at the large door took
place, the poeket door was opened and Ferguson
after that went away. Then it was about a quar-
ter of an hour after that when the accident occur-
red. _

The testimony of the witness Ferguson for
the respondent on this point is found at page 91,
line 38. This put the time between the kindling of
the fife and the accident as a much longer time.
The trial judge, of course, was not bound to be-
lieve this but certainly could take no more favor-
able view than was testified to by petitioner’s
witnesses. We do not see how he was entitled to
take a more favorable view than was; testified to
by the petitioner himself so positively and clearly.
Romano either was unquestionably mistaken
about John Ferguson’s being there after the fire
was lighted or in his zeal to help his former co-
employee he testified falsely.

There is other testimony in this case, which
although it is the testimony of appellant, is not
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contradicted., This is the testimony of the witness
Charles 0. Guenther. This testimony commences
on page 72. He is a mechanical engineer, engaged
in teaching in the Stevens, Institute of Technology,
and consulting engineer for one of the largest
chimney construction works in the country. He
had examined this furnace. His testimony 1is
rather long to repeat at length. He testified how-
ever, that he had examined the oven and gave a
description of it. There are five prominent facts
in his testimony:

1. It is a safe proposition to have put two quarts
of o1l on each of the fires in question as testified
to by Romano and then to have lighted the fires
(p. 75,1. 27), that this would be safeis a matter,
we think, of common knowledge.- No accident oc-
curred when the fires were lighted, none occurred
when Ferguson and Orlando looked in later. It
seems from petitioner’s testimony that this was a
common practice, yet although the burden was on
the petitioner to show how the accident happened
there is in the whole case not a breath of testi-
mony to show that it had ever resulted in any pos-
sible sort of an explosion, either when lighted or
later. Romano had worked there four years, and
petitioner two.

2. This o1l could not have caused the explosion
or burst of flame after the fire was lighted, par-
ticularly 15 minutes or more after it was lighted
(p. 79, L 29). This must also be a matter of com-:
mon knowledge. Why was this oil put on to start
the fire? It was the first thing to bum. The heat
of this lighted the wood, which in turn lighted the
coke. Manifestly there was no oil left sufficient
to cause the burst of flame at the time. It must
be remembered, too, that this fire was burning in
a large room, not a confined space.
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3. There could not have been a back draft (p.
81,1. 39). The flame was in no sense confined. It
had to all intents as much space as though it were
burning in the open.

4. There could have been no explosion from
gases formed by the burning coke that would have
caused the injury (p. 76,1. 27).

a. It would not explode because not confined (p.
77,1.8).

b. If there could be an explosion, it would have
caused a different sort of burn (p. 77, 1L 11).

c. It would have damaged the furnace (p. 77,
1 26, et seq.).

5. Exactly the sort of explosion that did happen
would have happened if the petitioner had thrown
kerosene on a lighted fire (p. 78,1. 26).

This is also a well known fact.

Appellant's Theory- of the Accident

The appellant claims that the injury occurred
because petitioner contrary to positive instruc-
tions threw kerosene oil on a lighted fire or incan-
descent coke.

There is no doubt that instructions were given
not to put oil on a lighted fire.

See the testimony of John Romano (p. 40, 1L
17), the petitioner (p. 48, 1L 1). The Court con-
sidered 1t an established fact (see also p. 100, 1.
29; p. 106, 1 34; p. 113, 1 29; p. 92,1. 34).

The petitioner denies that he threw oil on the
lighted fire (p. 42,1. 19).

Appellant's witnesses testify to the following
facts bearing on this: John Ferguson testifies,
that after the fires had been lighted and on his
way home he met Orlando coming from the shop
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with a can in his hand and that Orlando in re-
sponse to an inquiry from Ferguson said he was
going to put oil in the fire which he was speci-
fically forbidden to do (p. 92, 1 28). He further
testifies (p. 93, L 17):

“Did you have any conversation with
him (petitioner at station house after the
accident) f A. I asked him what happened,
he said he put oil on the fire, it went ‘woof.’

“ Q. Did you go back after that to the
foundry? A. I went back, with the watch-
man. The watchman and the driver were
at the station house when I got there.

“Q. Did you make any examination of
this furnace when you went back? A. We
went down, looked i1t over, and we found the
oil can that Orlando had been carrying at
the time I told him not to put oil on the
fire; it was lying in.the ash pit.”

Eddie Langhlan testifies that Orlando made the
same admission to him that same evening (p. 106,
1.15).

We feel that both the trial judge and the Su-
preme Court failed to grasp the significance of
the expert’s testimony and the force of the strong"
circumstantial evidence of appellant set forth
above. Moreover, they seem to have lost sight of
the principle that the burden of proof is on the
petitioner. Of course it is'true that if it were only
a question of belief as to the truth of Orlando and
Romano on the one hand and Ferguson and
Langhlan on the other, the finding of the Court
would be conclusive; but we 1nsist that much merer
is involved. I\

In this situation, we are brought tarthe first rea-
son relied on for reversal.
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POINTS

The facts contained in the determination
of the trialdJudge in this case are not suffi-

cient on which to base a judgment for peti-
tioner.

1. The burden was on petitioner to show that the

accident arose out of and in the course of the pe-
titioner’s employment,’

Bryant v, Fissell, 84. N. J. L., 72.
Reimers. v. iProctor Publishing Com-
, mfy .pany, .85 N. J. L., 441.

See also other cases hereinafter referred to.

». We contend that wndpr :the law and the rul-

'0Os of this Court the findings must show on theii
face, .facts from which this Court can determine
that the, accident arose out,of and in the course of
petitioner’s employment. If there are differen!
theories asko how the accident might have hav
penedy the findings must show that it happened in
a icay that would make the employer liable.

It has been held that the trial judge must set
forth in the findings sufficient to enable the higher
courts to determine whether reasons for commu-
tation exist.

New York Shipbuilding Co. v. Buch-
anan, 84 N. J. L., 543.

'mlt has been held that the determinations likewise
must contain sufficient to enable the Court of re-
view to determine the extent of.the petitioner’s in-
juries.
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Long v. Bargen Ca Canmmon Pleas, 84
N J L, 117

Mbded v. Ashton, 84 N oJ. L, 452

Diskon v. Bubly 96 Atl., 660.

New York Shipbuilding Co. v. Buch-
anan, 84 N J. L, M43

It follows, therefore, that the findings nust con-
tain sufficent to enade the reviewing Court to de-
tenine that the acddent did arise out of and in
the course of enploynent.  There is no difference
between such facts and those relating to the extent
of the injury ar the projriety of commutation

The language of .the Court in New York Snip-
building Co. v. Buchanan, 84N . Li, at page 54,
oconfimys this view. There the Court said:

“eardy, it is intended that the judge-
nent in every phase shall be supported by
a spedific finding of fact whichmay be sub-
mitted to and considered by a Count of re-

view.’-
That this is true appears nove dearly fromthe
case of Dunnewald v. Henry Steers, Inc., %Aﬂ.,

345, decided by the Cout of Exmors & Appeals
since the Suprene Court dedision in this case. The
(lll[f,intlEDunnewald case,inspeakirgoftle
facts necessary to warrant a judgnent, says:

“And tdl these essential facts nust be
found by the trial judge, and must be con-
tained In his written determination, be-
cavse paragraph 20 of Section2 (P. L,
1913 p 308 mquesthattlndatemnn—
tion of the trial judge shall be filed in writ-
ing, and shall contain a statenent of the
facts as determined by the judge.”
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The Court continued later,
“The evidence in the Trial Court which
was sent up is 1o substitute for the finding
of facts as required by the statute.”

As far as the finding of facts which was signed
by the Court and filed as such in the case at bar
is concermed, the Court fails absolutely to find the
source of the flane, and therefore the real cause
of the injury. It might therefore have been any
of the suppositions hereinafter stated Sane of
these there is 1o evidence to suppart at all. There
is 10 evidence that there is a physical possibility
of any other source of the flane than that of fresh
al thrown an the fire, except of course the bere
staterent that the flanre cane out and 1o ail was
thrown on the fire. ' We respectfully insist that if
there is evidence from which the Court might find
that the ancident happened in a particular way,
which would not nake the respondent liahle, the
petitioner cannot neet the burden cast upon him
until he can produce evidence fram which the
Court finds that the accident did happen in a way
to cause liability. Neither do we think where there
is evidence that the accidert happened in a parti-
cular way which would not miale the petitioner li-
able, that the nere fact that there was a flane
which burmed petitioner is suffident alone to nake
appellant liable. It will be noticed that nowhere
does the Court spedifically find that the petitioner
showed that oil was not thrown an the firee He
says in the written opinion (o 2L1. 14),
<I ammnot content to accept this evidence
and to thrust aside the evidence of the pe-
titioner and the anly other nan who was
actually present. ?
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He does not say that he acoepted the evidence of
petitioner and thrust .aside that of respondent yet
that would be necessary if the petitioner net the
burden cast upon him

We further insist that a written opinion not
filed as a final determination of fact does not com-
ply with the requirements of said Section 20. It
is only the judgment that becomes res adjudicata.

This finding as to the oil, even if ve look upon
it as apositive finding does not appear inthe writ-
ten detemination  'The Court In the Dunnewald
case is positive inthe staterent that not only
judge, but they nust be contained in his written
determination  Why nmy not the judge have
changed his mind as to this as well as conceming
the conpensation to be awarded?  (Conpare p
11611. Z)alﬂ%arﬂ 24.1. 18).
was due to oil thmwncnﬁxe contrary to instruc-

ors.

There is abundance of evidence to show that
thlSV\éBdlB(&Esupra)

The petitioner advanced nowhere through the
trial any theory as to the cause of the flane. The
trial judee found none. There was none shown
emgtthatpqnsedbyan)d]mtatﬂxdlﬁed
by it. If any other cause existed the burden was
an petitioner to showit. The real dispute is the
cause of the flanre.  Until that is found, this Court
carnot tell whether the injury was an acddent for
which appellant is resparsible or not. It carnot
tell whether the finding is supported by conpetent
evidence ar not.

Must appellant be left to conjecture as to the
case of the injury for which it must pay? We
believe our solution is the corect ane and only
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ae. How easily that explains everything, All the
tmunmwmﬂdﬂmbebdlevaieymﬂntof
petitioner to the effect that petitioner threw no
oil on the lighted fire. But if our solution is not
the proper one, then what is? How is appellant in
the future to provide against its recurrence ? This
canbustion expert can only say, ““Keep wodien
with oil away from the lighted fire.” He carnot
cﬁ'erreheﬁ Did the trial judge suggest any?
Cmﬂg?sCantStwanylfﬂEJlﬂgmmaf

The case nust not be confused with those cases
where there is o evidence to show any way that
the accident may have happened that would not
nake the enployer liable; ar where there is o
rational explanation of the aocident exoept
such as to nmke the enyloyer liable; or where
there is no probability that the trial judge nmay
have misconceived the evidence as to sane fact
which he used as the basis of his determination

Petitioner’'s counsel nay on the argunent sug-.
gest sare theories which may have caused the
flane. Let us assune that sane of the following

are suggested or are probable solutions which led
thetnaljudgetocbtexmmtlrnttlﬂevsashahl

ity.

Ol put on the fire before it was lighted
'I}nsmﬂdl‘ﬂvebeenthaﬁxsttohnn That is
why it*was put there. In fifteen mimites or nore
it was gone. Conmon serse tells us s The ex-
pat told us so. The Court did not find
that this did cause the explosion There is mo
evidence that it did rather than sanething else. It
oould not have done so. No trouble was exper-
ienced when the fire was lighted Norte was exper-
ienced when Odando and Ferguson looked in



dance of room for it to bum in this large roam
It did not have to go shooting out the little door.

b. Backdraft. Backdraft in this open roomt
There was abundance of opportumity for the
flane without rushing through this snmll door. A
backdraft nakes a different sort of buwtn It could
not have been a backdraft, Conmon sense tells
us so.  'The expert tells us so and his evidence is
not disputed. The trial judge did not find it was
so. 'There is no evidence that it was this.

¢ An explosion of gases. 'This was a coke lire,
Coke has the gases driven off. There was mo
place to confine gases.  They would have nade a
different sort of bum  There would have been a
wrecked furnmace if such an explosion were possi-
ble. The expert tells us that this could not have
cause the accident.  The court does not find that
it did There is no evidence that it did There is
no evidence that it was this rather than sone-
thing else.

d. Was it caused by the opening of the door in
the front!

The Court asks particularly about the effect of
opening this (p. 82,1. 40, et seq.). The expert tes-
tifies about it (p. 83, 1 25). But according to all
the testinony' it was not opened at the tme or
near the time. The only two persons about at the
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time were Romano and Odando.  Odando at the
reait and Romano 10 or 15 feet away (p. 32,1. 30;
. p 36 123), the front door was over 30 feet
round in the front sane where.  This doar had not
been opened since the fire was started It was
nudded up to keep the heat in (p. 45,1. 15). The
pocket door had been opened but not since hlex-

guson had gone away. Yet as likely as anything
the trial judge nay have found this the cause/
He withheld the case for consideration (p. 20,1.
21). 'The testimony was not written up for him
He mmy well have carried in his mind a wirong
conception of the testinony that could have been
corected had he found the cause of the flane.
There is nothing to show that he did not think
the flane was caused by opening the door in
front, notwithstanding it was not opened at or
near the tine and would not have caused the flane
if it had been 'The trial judge questioned about
this particularly showing his mind was directed
toit. Petitioner's counsel urged the attention of
the Suprene Court to this on page 7 of their
brief as followsi i‘The Court might have infer-
red from the evidence that there was a badk
draught which might possibly have caused the
flaes to burst forth as Mr. Guenther at lined
13 and 37, page 84, state of case, testifiedlthat it
might be possible for the flane to act in the nan-
mrmvdndutdldlftlﬂevsasadraught.” An
examination of this testinony shows that at line
13 witness was talking of what would hap-
pen if the two doors were open at the
sne tine, that is the large iron doar
in front and the door by the jgrate At 1.37
the witness sinply says that a badk draught, if
there was ane, could cone out of the open rear
door. Mhnifestly it could, but that is no proof
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that there could be one to cone out.  This shows
the necessity of having the spedific determination
of fact in the filed findings or else how can this
Court determine where the concusions are justi-
fied by sone evidence. We insist that petitioner’s
oounsel misconceived this evidence when it was
written out. How nuch nore probable that the
trial judge did when he had after several days®
only his menory to guide him

We think it quite probable that the trial judge
believed there was a back draught caused by the
two doors being opened at once, though the evi-
dence shows that they were not so open,

e. Was it ail thrown an a lighted fire?

The trial judge in his menorandum apparently
holds that this was not the cause.  The Suprene
Court treats this as a found fact; but the Trial
Court does not so find in the final deternmination
Did he so find but find that this did not constitute
alegal defence, even though petitioner was forbid-
den to use oil an a lighted fire? The Trial Court
N at line 30, a colloquy conmrenced indicating that
the Court did not consider evidence lss to the ef-
fect of throwing ail an a lighted fire had any na-
teriality. The Trial Court in this case has not
specifically found that it would have constituted
a defense bad appellant shown that the acadent
was due to throwing oil on a lighted fire contrary
to positive instructions. In fact this was ane of
the questions particularly briefed 'The trial
judge has not indicated his view an the subject.
That it would constitute a defense is dear.

Keinexis v. Proctor Publishing Co.,, 8
N J. L., 441.
Smith v. Corson, 87 N J. L, 118
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Hully v. Moosbrugger, 95 Atl. 1007;
reversing 93 Atl,, 79,
ILynchv. Newnan, 37N J. L J., 17 (C
P.).
Sche]f((; V.)Kishpaugh, JINJLJ, 173
P.),
Pope v. Hill’'s Plynouth Co, (1910),
1I2LT. NS, 6323 B W. Cam
Cas., 339.
Brice v. Edward Lloyd, 1.td., 127 L. T.
J., 322 2B W. Can Cas, 26
MDaid v. Steel, (1911) S C, 859, 48
Soot. L, R, 765; 4 B W. Cas,, 412
Without knowing how the trial judge arrived
at his conclusions, we camnot tell whether or not
he misdirected hinself inlaw. It may well be that
the trial judge did not think when he signed the
finding of facts and determination that it made
any difference where cil was thrown on a lighted
fire or not.
We feel that neither of the Courts below found
that the burden of proof rested on petitioner
throughout.

We think the opinion of the tidal judge an pages
2o and 21, fairly infers that surely if the respond-
ent did not establish his contention o burden
was placed on the petitioner to show that the aoa-
dent arose out of petitioner’s enploynment nore
than the nere fact that he was bumed  In other
words the trial judge felt that the respondent had
to show that the accident happened in sone way
that was not out of the enployment and not that
the petitioner had to show that it happened in
sae way that was out of the enploynment. He
says of appellant’s evidence (p. 21, 1 14),
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“I amnot content te. acoept this.evidence
and to thrust aside the evidence of the pe-
titioner and the only other nman who was
actually prese

We insist that he had to accept the petitioner’s
evidence and thrust aside that of respondent. He
nowhere says that he does so.  On the finding of
facts, we cannot tell again but that the trial judge
misdirected hinself in a point of law

Again if the trial judge believed the
odemFéiglmnthat(Manblathddto
2o hoe (p. 92 1 14), Orlando’'s subsequent con-
duct in opening the door would be contrary to in-
structions and defeats recovery under the doc-
trine of Reimers v. Proctor Publishing Co., SN
J. L, 41, and Smith v. Corson, 81 N . Li, 118

Without a finding in this particular we camnot
tell but that the judge misdirected hinself in point
of law:

The following excerpts from opinions in other
jurisdictions on the questions of the burden of
proof, conjecture, etc,, are deened pertinent in
view of the discussion above:

We think the language of the Court in Gardener
vs. Horseheads Const. Co., 156N Y. S, 899, at
92 is applicable to the case at bar. The Court.
there in speaking of the findings anong other
things said:

“The findings are in the nost general
tems, and in arriving at the concusion
reached we are not hanpered by the rule
that the decision of the commission shall
be fimal as to all questions of fact, nor by
the presunption that the cdam omes
within the tems of the statute. The em
ployer and the insurance carrier are en-
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titled to a hearing The hearing is of a
sunmmary character, and the conmission is
not bound by the ordinary rules of evi-
dence and practice. Nevertheless its de-
termination as to the facts is a quasi ]udl-
cial determination, and must rest upon the
facts presented to it, the undisputed facts
of the case and the reasonable inferences
which may be drawn from them. The
conission cannot act  arbitrarily on the
informmation it receives, or in direct viola-
tion of the conceded facts. Its duty there-
fore is to base its determination upon the
undisputed facts of the case and the reason-
able inference to be drawn fiian the gen-
eral situation When its findings are with-
out evidence, and in direct conflict with the
undisputed facts and all reasonable infer-
ences which may be drawn from them its
determination may be reversed as error of
law. * * * The findings of fact by the com-
mission must be read in connection with
the known fa\cts of the case. The findings
omit the material facts, and do not decide
the real question litigated, but evade it.
They are so indefinite and vague that the

i facts render them valueless as
WOfanawaxd’ (The italics are our

&ealS)People vs. Troupe, 156 N Y. S., 950.

“ In cases under this act, in the sane way
as in cases under any other statute or at
case; and, although he nmay establish a
state of facts which lead one to think that
his version is a quite possible version of
what took place, he must do sonething
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nore than show a state of facts which is
ocosistent  either with ane view, or with
another view.”’
Lord Lorebum in Barnabas Colliery
Co, 103 L. T., 513; 4 Butterwortly's
W. C G, 199

We think the case of Chemdler v. Great Western
Railway Co., 106 L. T., 479; 5 Butterworth's
W. C C, 234, very pertinent in the principles in-

ger at hane and blood poisoning subsequently de-
veloped QOozzens-Hardy, M R, said:

“I think it is quite plain that the burden
self has not been discharged He has only
shown several causes which might have
contributed to it and asks us to fix upon
this one; whereas, in my opinion that ane
is by no neans the nost probable (if we
are to go into probabilities), cause of what
happened.”’ $

Hecher Moulton, L. J., in the sane case said:

“In ny opinion the worknan has not
brought this case higher than ‘sumise,
conjecture, or guess.” ”’

We think that peculiarly applicable to the case
at bar, except further here the petitioner has left
thé guessing to the appellant and this Court. He
did not furmish evidence on which the trial judge
ventured a guess as to the real source of this
flane.

ImPerry v. Ocean Coal Co., Itd., 106 L. T., 713;
5B W. C €., 431, Buckley, L. J., says:

“I do not say that the judge might not
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by way of inference have arrived at a find-
ing of fact which would have supported
his award, my difficulty is that he has not
arrived at any finding of fact. ¥
“The Court is entitled to draw infer-
ences of fact from the evidence, but it does
not nean that the Court nay guess. The
House of Lords has said on nore than one
occasion that it is not sufficient to think this
or that is probable. There nust be prac-
tical probability.”’
Cozzen-Hardy, M R., in Howe v. Fernhill Col-
leges, Ltd., 5BW. CC,629.
Where all the evidence is reported, it may be-
one a question of law whether there was any
evidence upon which the finding could haye been

In re Herrick, 217 Mass., 111; 14
N E, 432
Inreﬁﬂdey,ZISNIaSS. 354; 14
N E., 979. f 'v
“Iﬁﬂe&ﬂmessrmewchmtetﬂng
to show that the substance which fell in
the eye caused the infection, and unless the
fact be found, we carnot regard the subse-
qtﬂtb&oftheey&sasmwmmtelym-
sulting from an injury ‘incidental to or
growing out of the enyployment. 7 °9
Voelz vs. Industrial Co, 152 N. \V,
830.

It will be noted that the Suprene Court in its
opinion did not discuss the sufficiency of the de-
termination of facts at all.

We respectfully subait, if this Court does not
agree with us in our foregoing condusions, that
the Coomon Pleas Judge was not legally justi-
fied in naking the findings he did
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I

There is no competent evidence on which
to base a Finding of Fact that the injury
arose out of and in the course of petitioner s
employment.

*We discuss this point with full knowledge that
the decision of the trial judge is conclusive.upon
all questions of fact where there is conpetent evi-
dence on which to base such a condusion.  If it
were sinply a question of veracity between the
petitioner and Ranmano on ane hand and Ferguson
and Laughlan on the other hand, the decision of
the trial judge an a question of fact raised would
of course be condusivee. What we conceive to be
the situation here can be better shown by illustra-
tion. Suppose the appellant, imresponse to the
petitioner’s cdaim that he was injured by flane
while at work, had set forth the daim that it has
actually set forth in this case, and petitioner net
the defense by saying that he had gone to take a
drink of water from the ice-water cooler and the
Manifestly if the Court had found generally that
the respondent was liable an such evidence, this
Court would set such a finding aside on thiQiground
that there was 1o believable evidence to support
the finding of liability. It could yet be dained
that there was evidence upon which to base such
finding and that the decision of the Conmon Pleas
Judge was final. In our opinion the legal situa-
tion in this case is exactly the sane. It may not
be so dear but it exists to the sane extent. If
testinony of the witness (uenther, the conmon
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knowledge that nen possess of the qualities of ail,
the undisputed details of the construction of the
oven and all other unguestioned crcumstances,
the testimony of Odando that he did not throw
fresh qil an the fire is as legally unbelievable as
he had said ice water burst into flane and
causedthe bum We have outlined the facts be-
fore and we sinyly here desire again to enyphasize
the points therein nnde..
The Suprenme Court disposed, of this contention
in the following, words
“The trial judgelwas not legally bound
to, hold, that the petitioner’s, testinony and
that of his witness was so dearly contrary
to the operation of the well known laws of
nechanics as to, stanyp such testinony as
utterly absurd, and incredible.”

We can only sulait the facts as discussed, and the
law cited tojthis Court®, We still insist that appel-
lant’s explanation of the cause of the flane is the
only rational, one under all of the facts.

Suppose, however,, the trial judge found as he
probably did, certainly as he may have done, that
the injury was caused, by a badk draught due to
the opening of both doors at once.  The testinony
shows that this was not done. There would then
be absolutely no evidence to, support the finding,

'There are a few questions of law which we wish
to, refer to at this point.

Jurors, or judges trying facts, may act upon
matters of conmmoix observation within their gen-
eral knowledge without any testimony an these
natters..

1&Cyc., 852 (39).



Courts may also properly take judicial notice
of facts that may be regarded as forming part of
the conmon knowledge of every person of ordin-
ary standing and intelligence.

16 Gy, 852 (42).

Unocontroverted evidence produced to establish
a fact does not precdlude the Court from finding
the fact to be otherwise by resorting to judicial
knowledge (see 16 Cyc., 852 citing IMwinofsky’s
Petition, 7 Pa. Dist., 188).

This case fits in with our contention precisely
S0 far as the general principle of law involved is
oconcerned  The evidence of the petitioner of
oourse, In the case at bar is not uncontroverted

The expert in testifying as to properties of ail,
gas, etc,, was really testifying to a fact.

17 Gy, 67.

As there was no evidence to dispute these facts,
they becane undisputed facts in the case.

The language of the Court in the case of Day*
gers vs. Veen Dyck, SIN J. E, 130, at 132 is
deened pertinent:

“ Evidence, to be believed nmust not only
proceed from the nouth of a credible wit-
ness, but it must be credible in itself—such
of nankind can approve as probable under
the ciramstances. We have no test of the
truth of luman testinony, except its con-
formity to our knowledge, observation and
experience. Whatever is repugnant to these
belongs to the miraculous, and is outside of
judicial cognizance.’ *



26

We believe the undisputed facts in this case to
be decisive of it. These cannot be disregarded
mﬂeﬁthexeatepalpablexeasmsfordlsregatd-
ing them Unless in this case undisputed facts
dlsregaxded,wiﬂetlﬂelsmmfordlsm-
garding them the testinony of petitioner as to
the use of oil nust fall.

“ Highly inqpobable facts ‘should have
aedfmehlrxﬂﬁlglessﬂmtlnnmtm
vincing proofs.” The proof should be cdlear
and strong in proportion to the degree of
inyorobability. * 1

17 Gy, 765.

If the fact is inpossible it follows that no proof
can establish it.

It is respectfully sulaitted that for the rea-
sons above set.forth, the findings of the Trial
Court should be reversed

I11

The Court erred in his method of ascer-
taining the compensation.

The Court found that there was a 50% loss of
function in each hand and a 10% loss of function
in one eye (p. 24,1. 8). 'The statute provides tor
the loss of an eye compensation for 100 weeks and
for the loss of a hand conpensation for 150 weeks,
The Court at the dose of the trial decided to al-
low 10% of 100 weeks for the.injury to tke eye
and 50% of 150 weeks for the injury to each
hand (p. 116, 1 8 et seq.) making a total of 160
weeks. After the attorneys of petitioner called
the attention of the Court to the case of Vishney
vs. Empire Steel & Iron Company, 9 Atl.,143, he
nodified this in the filed findings taking the two
hands together as 50% of total disability and al-
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lowing therefor 200 weeks, 50% of the 400 weeks
allowed for total disability, and allowing an ad-
ditional conpensation of 10% of 100 weeks, for
the injury to the eye, naking iatotal of 210 weeks
for the total permmnent disability (p. 24,1. 18).

It is respectfuly sulamitted that this is error.
That at the first trial the trial judge in this case
and the trial judge below in the Visimey case
found a percentage of each injury separate natun-
ally raises the inference that there is a question
as to the construction of paragraph 11 of the act.

11 divides injuries in 3 classes:

(6) totalpe.lma.rpttdlsahhtyatﬂ(c) partial
permmanent disability. .

The paragraph then continues:

“The loss of both hands or both amms, or
both feet, or both legs, or both eyes, or
of any two thereof, shall constitute total
and pemmnent disability, to be conpen-
sated according to the provisions of dause

* In all other cases in this dass, or where
the usefulness of a nenber or any physical
function is permmanently imypaired, the con-
pensation shall bear such relations to the
anounts stated in the above schedule as
the disabilities bear to those yroduced by
the injuries naned in the schedule y’

We respectfully question if that portion of this
paragraph providing that the loss of both hands,
etc, or of any two thereof, shall constitute total
and pemmanent disability, to be conpensated ac-
ocording to the provision of dause (b)) ovides
for partial disability of these functions. But if
partial disability is to be apportioned an the basis
of total disability, it must be on the basis that all
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of the injuries bear to total disability, and not
part an the ratio portions of these bear to total
disability, and part on tne provisions of schedules.

Four methods of construing this schedule are
possible:

(1)  Conpensation may be deterine by taking
each injury separately as was first done in the
case at bar. This would give iatotal of 160 weeks
for partial permmanent disability. We respectfully
sulamit that this is a convenient and umiform way
of construing this section and that the Suprene
Court in construing the Vishney case did not take
into consideration the oconylications that would
arise when there were partial permmanent injuries
to three or nore of these separate functions. If
this method is adopted, there canbe no confusion
ar uncertainty. Given an injury to each of three
or nore of the nenbers of the designated classes
reduced to a percentage basis in each case, and
the mmber of weeks of conpensation becones
only a natter of conputation. It is easier to find
the percentage of each injury separately than it is
to find percentage that two ar nore different in-
juries bear to total loss of all three functions.

This is what the Trial Court did in the case at
bar. Suppose he had found say 35% injury to
are hand 50% to the other and 10% of the eye,
what conpensation would he have awarded? On
the theory in this subdivision recommended, it
would be only a matter of conputation, but it is
gddearwlﬂtthatlmymﬂlyahtedmﬂd

to

We respectfully sulait also that the dause of
this paragraph providing for other cases in this
cass intends that each injured function be con-
sidered separately, at least unless they are collec-
tively apportioned to total disability. Neither
was dore inthe case at bar.
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'The language ‘ where the usefulness of a nem
ber,’ etc.,, seens to us to require a treatment of
each injury separately, hut if not, then it nust re-
quire the injuries to these three to be considered
as a unit in proportion to total pemmnent disa-

I:yisnnrﬁfasttlmtmrmmﬁmfortotalper—
nanent disability cannot exoceed 400 weeks; and
that if there is a partial pemmanent disability the
conpensation cannot exceed a  certain  definite
portion of 400 weeks, unless each injury is taken

y as the Trial Court was first inclined
to do.  'The Trial Court by pursuing the nethod
finally adopted, gave a portion of 400 weeks and a
portion of an additional 100 weeks, making a pro-
portion of a total of 500 weeks. 'This method is
manifestly erroneous.

(2) The trial judge might have considered the
injuries to the two hands and the eye as a certain
percentage of the total loss of both hands and
the eye. 'This can only be nore or less conjecture
even after the Trial Court has fixed the separate
proportion of loss for each injured menber. Ths
total percentage was not fixed by the Trial Court
and, if it is the proper ane, the case will have
to be remitted for that purpose. This percentage
may under the facts, however, be fixed in a uni-
form and scientific way provided the Court ap-
proves the Vishney case and rejects the nethods
set forth in (1). This would give s a third nethod
similar to (2) but capable of being umifornly
waked out. 'The Court might also have consid-
ered the injuries to the two hands and the eye as
a certain percentage of total disability independ-
ent of the provisions of the statute in the case of
the loss of two of the certain designated fumctions.

(3 The nmethod referred to in (2) vmuldbeby
apportioning the different injuries
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-their relation to total disability as stated in
schedule, that is, to the two hands ana eye on a
basis of 150 to 150 to 100, ar as 3 to3 to 2 This
would nmake each hand 3/8 of total and the eye
2/8. For 50% injury to each arm then, there
would be conpensation for 3/16 of 400 weeks, or
7 weeks, and for an injury to the eye 1/10 of 2/8,
or 1/40 of 400 or 10 weeks. 'This is scientific and
mathenmtical, and given the proportion of total
disability for each injured function, the courts
will always arrive at the sane result.

In this case (1) and (3) give the sane results,
as the total of the conpensation for total loss
of the 3 separate fumctions is 400 weeks, the sane
as for total disability. Had the conypensation tor
total loss of the 3 separate functions agpregated
nore than 400 weeks (1) would give higher com:
pensation than (3), and had the total of the three
been less than 400 weeks (1) would have given
less copensation than (3).

4  The nethod adopted by the Trial Court.
The inconsistency and illegality of this nethod
can'be seen by supposing for convenience the in-
jury to the eye had been a 50% ane. 'There is o

legal relation that would cause the two hands to
be considered together rather than ane hand and
an eye. There is a physical relation between the
two but not a legal ang, as the statute considers
any two indiscriminately. If the court had com
bined the one eye and ane hand as a 50% of the
total, giving 200 weeks, and taken the other hand
separately, it would have resulted in a total of
275 weeks. Whereas, if the two hands had been
cabined resulting in 200 weeks and 50 weeks
added for half of the loss of the eye, the total
would have been 250 weeks. We oconsider either
ane of these nethods as legally justifiable as the
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Let us suppose a-npje. conylicated case involv-
ing this identical principle.  Suppose there were
a 50% injury to the hand, a 50% injury to a foot
(the schedule for a total loss of a foot being 125
weeks), and a 50% loss to aneye; Manifestly un-
der the theory of the Court below two of these
would be conbined and taken as a proportion of
total disability and the other would be taken sep-
arately. We conceive that the three justices who
heard this case in the Suprene Court might each
wark out and get a different total conpensation
For instance, if the hand and eye were conined
as a 50% oftd:allo&,orm()v‘eeksamlm%of
125 weeks was added for the foot, it would result
in the total of 262y2 weeks. If the hand and foot
were canhined as a 50% of total loss, or 200
weeks, and 50 weeks were allowed for the injury
to the eye, it would result in 250 weeks. If the
foot and eye were canbined as a 50% of total loss,
ar 200 weeks, and 7 weeks for the injury to the
hand, it would result in a total of 275 weeks. Yet
in each of these cases the principle adopted by the
Courts below would be adhered to. We respect-
fully sularit that this nethod of conputation is
indefensible.

In reading the whole of paragraph 11 it is dlear
that the schedule therein referred to is nade up
of dawses a b, and ¢ Partial pemmanent dis-
ability can result ina percentage of total perman-
ent disability and the conpensation would then be
fixed on the basis of dause b; ar it may consist of
a partial loss of ane or nore of the functions set
forth in dause ¢ and be based upon the provisions
of that dawse. We do not conceive it possible,
however, that an injury received in any ane aock-
dent should be conpensated partly pursuant to
dause b and partly to dause ¢ which was done by
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the Trial Court in this case. It deardy.should
have been based upon dause b in the nethods set
forth in (2) ar (3) or based wholly upon dause e
in acoordance with (1). We do not believe that
there is any other case decided by the Suprene
Court than the case at issue in which the conpen-
sation was based an both dlauses b and ¢ and such
zal;)lt?sisslnﬂdmbeackuedastlnlawofﬂﬁs

The Vishney case if correct in principle is not
applicable in this way and we respectfully insist
that both Courts below erved No attenyt in the
Suprene Court opinion was nade to show how
the case was applicable. The decision forms no
guide to enyloyers, enployees or their attoimeys
in cases that should be controlled by a proper ap-
Iilcatlmofﬂnmmlci&slmdwdmt}ntcase.
Suppose a 10% injury to a foot and 20% to a hand
and a 30% to an eye. How many weeks conpen-
sation should be awarded! Wes%astt}nteah
judge who hears this case work it out for hinself
an the theory of the case iat bar and that there be
then a conparsion of results. It can be worked
out by (1) or (3) and the result would be umiform
It could be worked out by (2) if the trial judge
had fixed the percentage the injury bore to total
disability; but try to work it out on the theory
Ba\(ei;)ptedbythetrialjlxigeam'lvdntvvi]lthevasult

Court was right in finding the respondent liable
for compensation, it erved in the method of ascer-
taining it.
Respectfully sulamitted,
PIERSON & SCHROEDER,
Attorneys for Appellant.
Joln D. Pierson,

Of Counsel. , 1
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RARI

Object

This writ of certiorari brings up for reviewal
the entire record of the roceedings and the de-
termination and arder for judgment rendered an
January 2lst, 1916, by the Honorable George G
Tenant, ane of the Judges of the Court of Com
non Pleas in and for the County of Hudson, in
certain proceedings brought an behalf of Vito Or-
lando, petitioner, and F. Ferguson & Son, re-
spondent, for the determination and recovery of
conpensation under an act ofﬂleleglslatme of
the State of New Jersey, entitled:

An Act prescribing the liability of an
enployer to nake conpensation for injur-
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ies received by an enyloyee in the course
of enployment establishing an elective
schedule of conpensation and regulating
rxrxaedmeforthedetetmmtlmofhablhty

ion thereunder.  Approved

and conmpensati
April 4th, 1911 and the acts anmendatory
and supplenental thereto.”

Statement of Facts

On the 20th day of January, 1915, Vito Odando,
the petitioner below; was enyloyed as a foundry
helper at the iron foundry located at mmber 1122
(linton Street, Hoboken, New Jersey, by the pros-
ecutor in certiorari, F. Ferguson &Son, and while
0 engaged was severely bumed by reason of
flanres bursting through the door of the finmace
when the sane was opened by the petitioner.

POINT 1

The facts as found by the Hudson Common
Pleas were sufficient upon which to base a
judgment for the petitioner as such facts
show that the accident arose out of and m
the course of petitioner’s employment.

The answer to the petition admits the enyploy-
nent of petitioner by respondent as a foundry
helper (State of Case, p. 14).

page 41 of the State of Case, petitioner was
asked the following question:
“Q What happened to you on that day?

A. T was working for Mr. Ferguson.”
And at line 21 he stated:



“When I opened the door of this furmace
to find out how the fire stood then I
burmed myself. In the neantine 1 asked
sane nan by the nane of John what was
the trouble with the fire.”’

And then again at page 56, line 39, he testified
as follows to the following question:

“Q When you opened the door to the
furnace what happened to your eyes, that
you couldni’t see? A.Aqu)emdthechx'
the flane cane out and blinded ne, when I
fell down in this pit.”

The petitioner was corroborated by the only
eye witness to the accident Jolm Ronmano who tes-
tified on page 30 of the State of Case that fire
cane out of the furnace doar and burned the peti-
tioner when the door was opened by the petitioner.

POINT 1I

The accident did not happen through any
fault or negligence of the petitioner.

The petitioner’s sworn testinony as it appears,
line 20, page 42 State of Case is as follows:
“ Q Did.you use any kerosene that night?
A. No, sir, not at all; just opened the door;
the fire cane up and burned; just fall
down.’ 9
And in this respect the petitioner is corrobor-
ated by the only eye witness, John Ronmano as ap-
peaxsbylnst&stlm)ryat]]m%,page&State
of Casee ...
“Q Youmﬂypatkemsem%tlnﬁxe"
A. Yes.
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‘Q Did Odando .put Itergjseiie cn the
fire-that night? A. No, sir. *

“Q He didi't put any an at all! A. No.

“Q Youput iton! A. I pnt it on.”

The respondent’s contention being that the peti-
tioner threw kerosene an a lighted fire and en
deavared by an expert naned Guenther to show
that the accident could not have happened in any.
other mamner, but the testinony of the expert is
given in a doubtful and uncertain nanner, and he
merely venbures opinions not swearing positively
that the accident could not have happened in the
manner sworn to by the petitioner and Mr. Ro-
mano. At page 85, State of Case, he could not give
an opinion as to what kind of a bum petitioner
had received whether from oil, kerosene or gas
and again at the bottom of page 78, StateofCase,
he testified as follows:

“Q Is it possible that his hands could be
s0 burned if this flane was a carbon non-
oxide flane? A. I wouldhave to qualify
that, if you should keep putting an large
anmounts of carbon nonoxide, keep burning
it—

“Q Could you get such a bum as that?
A. T dor’t believe you could you would
have to have a contimual flane shooting
ut.”

The petitioner’s contention and proof shows
that just such a flane did shoot out and kept
continually shooting until the furmace door was
dosed,alﬂa@mathm%,mgeﬂ,&ateofCasa
he testified as follows :

“Q If at least 10 or 15 minutés had
lapséd after the fire was started, would



therebe-any possibility of -'this burst of
flanre caming out from the door or from
that particularfurmace, if it was put an
before the fire was ignited? A. I do not
think so.”

The petitioner contends that such evidence
given by an expert should have very little weight
against the evidence given by persons who were
actually present and eye witnesses as to what oc-
cured, and in any event the expert Guenther does
not swear that the accident could not have hap-
pened inthe namner in which the petitioner's
proof shows that it did oocur.

The uncertainty of the testinony of Mr. Guen-
ther is quite apparent as shown by his testi
an page 83, State of Case, line 39, where he testi-
fied as follows:

“Q The door where the fire was—and
the other door was open too. Supypose this
man, the petitioner, stood at the door inside
of which the fire an the grate, suppose for
any reason the door in the rear—call it the
doar at the other end of this room—was
open, would it make a draft which would
cause this flane to shoot out of the door at
which he stood? A. It would check the
draft, but whether it would have any
effect—

“Q Would it be possible? A. It might
be possible, but I should hesitate—

“Q Suppose there was a draft blowing
the other way, instead of where he stood,
would it drive a flane out? A. Would have
to drive it through the fire.

“Mr. Pierson: There is no testinony
. that the large doors were opento all.
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“RE-CROSS-EXAMINATION by M.
IStites:

UQ The rear door, where the fire was
burning, is built in the wall of this large
chanber you speak of, is it? A. That door
is in the wall. The back door, you nmean?

“Q The back door, where the fire was.
A. That is on the outside of a lhxick wall,
outside the brick wall, looking in

“Q Not in the large chanber? A. No,
it is not in the large chanber but the fire is
in the large chanber.

“Q There would be nothing to prevent
the flanes from caming out the back door if
there was back draft, would there? A.
Prevent it firom comingout the back door?

“Q Yes? A. Nothing to prevent them
You cannot stop them

“Q They could care? A. They could go
if you nake them

“Q Did you examine Mr. Orlando’s
hands? A. No; just what I sawof him 1
amnot an expert an burms.

“Q You testified what kind of a bum he
had A. I said have been burmed ny-
self, with hot coal gas on my hand, 1 know
it will sting and bum. If it is oil, it is a
different proposition from what it would be
with gas.

“Q Canyou tell what burned his hands
by looking at then? A. No, I don't ko'v
whether—1 don’t know anything about it.
I don’t attenyt to offer any informmation of
that kind

The Suprene Court in its opinion, page 122
State of Case,, line 12 comments upon the testi-
nony of the expert, Mr. Guenther, as follows:
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“ The testimony of the mechanical engin-
eer does not establish with that deglee of
certainty which the law requires that it was
impossible for a flame to have shot through
the open door, unless oil was thrown upon
the fire after it was ignited, and, therefore,
the trial judge was not legally bound to
hold that the petitioner’s testimony and
that of his witness was so clearly contrary
to the operation of-the well known laws of
mechanics as to stamp such testimony as
utterly absurd and increditible.”

POINT III

Disputed questions of fact will not be set
aside if the record shows evidence which
amply supports the order.

The question as to whether the petitioner dis-
obeyed any orders was q, question of fact for the
Court below to determine and having been deter-
mined in favor of the petitioner the same should
not be disturbed on appeal.

Hulley vs. Moosebrugger, 95 A., 1007;

Siemient Kowski vs. Berwind White
Coal Mining Co., 92 A., 909;

Scott vs. Payne Bros., 89 A., 927;

De Fazio’s Estate vs. Goldschmidt De-
tinning Co., 88 A., 705;

Jackson vs. Erie R. R. Co., 91 A., 1035.



POINT IV

Not necessary for the Court to find the
source or cause of the flame which burned
the petitioner.

«

It was only necessary for the Court to deter-
mine whether the injuries received by the peti-
tioner arose out of and in the course of his em-
ployment.

A finding by a Common Pleas in workmen’s
compensation case that the employee’s death re-
sulted from an accident arising out of and in the
course of his employment will not be reversed if
there was evidence to support it. Winter vs. At-
hinson-Frizelle Co., 96 A., 360. The Court in the
Winter case states as follows: Judge Tenant in
the Pleas after an exhaustive review of the Eng-
lish cases applicable to the proceedings before him
regarded as one in which the decedent’s death re-
sulted solely from a strain incurred in the course
of his employment on November 18th. Found
from the testimony that such was the fact. This
1s the only conclusion that can be drawn from his
opinion as a whole although the finding is not
stated as Mich in so many words.

Where decedent in defendant’s employ at the
time of his death was found dead lying under a
train with a hole 6 inches in diameter in his ab-
domen the physical facts were sufficient to make
a prima facie case of accident. De Fazio’s Estate
vs. Goldschmidt Detinning Co., 88 A., 705.

In the De Fazio case the deceased was found
dead and there was no proof of an accident yet
the Court held that the circumstances surround-
ing the death was sufficient prima facie to make
out a case of accident.
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In this case now before, this Honorable Court,
there was proof showing how the accident occur-
red to wit: that flames of fire came out of fur-
nace door when the door was opened. And the
Court had a right from the evidence to infer that
when kerosene was placed in the furnace to start
a fire, as was the custom, that some of the kero-
sene might have become pocketed in a certain part-
of the furnace and did not become ignited until
the furnace door was opened, or the Court might
have inferred from the evidence that there was a
back draught which might possibly have caused
the flames to burst forth as Mr. Guenther at lines
13 and 37, page 84, State of Case, testified that it
might be possible for the flame to act in the man-
ner in which it did if there was a draught.

An accident which happens to a workman when
he is doing something which he was employed to
do arises out of and in the course of his employ-
ment. Houton, Adm. vs. W. G. Root Construction
Co., 35 N. J. L. J., 332.

Where there is evidence sufficient to justify the
inference that the injury was an accident, that the
accident arose in the course of the workman’s em-
ployment and that the accident arose out of the
employment the Trial Court should find that such
accident arose out of and in the course of the em-
ployment. Muzik vs. Erie R. Co., 89a., 248.

In the case of Tirre vs. Rush Terminal Co.
Supreme Court, Appellate Division, Third De-
partment, State of New York, decided May 3d,
1916), and reported in Volume 158 New York Sup-
plement, at page 884, states as follows:

“ August Tirre was a floatman employed
by the appellant, which operated a terminal
at Brooklyn, New York, and in the prosecu-
tion of its business transported floats, carry
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cars,: between its terminal and.the .various
termini of the railroads along New York
Harbor. It was the duty of a floatman to
take records of the cars upon the float; to
see that the cars were properly charged up ;
that the brakes were applied and placed un-
der the wheels ; and that the tugboats were
properly tied. The floatman was subject to
orders from the tugboat when the float
was being transferred. At midnight of
July 24, 1915, the deceased arrived at the
terminal of appellant on float 31 from thé
Lehigh Valley Railroad terminus at Jersey
City. Thereupon he was directed by the
bridgeman who was his superior, to take
his three lamps and other portions of his
gear and go aboard float 6 then at the pier,
wRhich was loaded with cars, and to stand
by until the tug which had brought float 31
over should return to take float 6 to the
bridge, where the cars which were upon the
float would be run upon the tracks of the
terminal system and thence to various
points of ultimate destination. The deceas-
ed was not seen alive subsequent to the giv-
ing of such directions to him by the bridge-
man. That the deceased followed saiu
directions and went upon float 6 is proven
by the fact that about' 29 minutes later,
when the tug came to take the float to the
bridge, the lanterns and gear of the de-
ceased were upon the float. Two or three
days later the drowned body of the deceased
was found floating in the slip. While the
precise cause of deceased getting into the
water is left to conjecture, the evidence was
sufficient to fairly make the question as to
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whether it arose out M the; employment one
of fact for the Commission. That the death
was accidental and that it occurred in the
course of his employment while the de-
ceased was doing his regular work, is ad-
mitted by the employer in its first notice of
injury. That the deceased may have slip-
ped and fallen from the float while inspect-
ing the manner in which the car brakes had
been left, or in examining to, see that the
lines by which the float was stayed to the
pier were free is not improbable. The do-
ing of each of these acts was in the
line of his duty. He was doubtless
ignorant of the manner in which the
brakes and the lines were, as he had
just arrived at the pier while float 6 had
been there for five or six hours. It was a
matter or ordinary prudence for the deceas-
ed to make such inspections in order that
he might be assured that when the tug had
been attached to the float he might be able
while standing upon the float, to swing the
the lines off the pier posts, which it would
then be his duty to do, and might also be
assured that the cars were so stayed upon
the float that they would remain there while
the float was being moved. The perform-
ance of these or other duties which would
take him about the float was doubtless what
suggested to the bridgeman the testimony
that deceased might have fallen and hit his
head against the pier. It is also to be no-
ticed that the toilets were upon the pier and
tugs, and none upon the floats. The theory
of suicide finds no support in the evidence,
and 1s excluded by the concession that the



42

death was accidental. We think the ques-
tion as to whether the death arose out of
the employment was fairly one of fact, and
that the finding of the Commission in that
regard was a reasonable inference from the
proofs. The finding of the Commission is
therefore.conclusive upon this appeal.”’
The prosecutor in certiorari contends that the

findings must show on the face the facts from
which this Court can determine that the accident
arose out of and in the course of the petitioner’s
employment. In other words, the respondent con-
tends that the Trial Court should have made an ex-
press finding negativing the assertion of the em-
ployer that the petitioner threw oil on a lighted
fire contrary to positive instructions when in-
jured, and that such violation proximately caused
the injuries sustained by the petitioner. We con-
tend that such a finding was included in and pre-
sumed from the finding that the accident hap-
pened in the course of employment (see State of
Case, p. 23,1. 33).

In Napoleon vs. McCullough, 99 At. Rep., page
385 (N. J. L., advance sheet No. 7), the Court of
Errors and Appeals says as follows:

““In proceedings under the Workmen’s
Compensation Act, to recover compensa-
tion for the death of a servant, the trial
judge was under no legal duty to make an
express finding negativing the assertion of

. the employer that decedent was intoxicated
when injured, and that such intoxication
proximately caused the injuries and death ;
such a finding being included in and pre-
sumed from the finding that the accident
happened in the course of the employ-
ment.”



L3

The Court as a matter of fact did’find that the
Injuries sustained by petitioner were not caused
by reason of the violation of positive instructions
not to throw oil on a lighted fire. The Court says
as follows :

“1 am satisfied that there was an acci-
dent and that it arose out of and in the
course of the employment. The defendant
claims that the accident arose because of
the petitioner’s violation of explicit in-
structions not to pour oil on the fir*e after it
was lighted, but the petitioner denies he did
this and is supported in the story by a fel-
low workman. I am not content to accept
this evidence and to thrust aside the evi-
dence of the petitioner and the other man

who was actually present.”  See State of
Case, p. 20, 1. 32 and State of Case, p. 21,
1 14).

Expressio unius exclusio alterius (the expres-
sion of one thing excludes the other thing), to wit:
that the petitioner’s injuries were caused by pour-
ing oil on a lighted fire contrary to positive in-
structions.

Chludzinski et al. vs. Stcmdard Oil Co. In re
State Insurance Fund (Supreme Court, Appellate
Division, Third Department. Decided December
28th, 1916). Reported 162 New York; Supple-
mental, 225:

“Where a workman in an oil refinery,
who. had during working hours gone into
the locker room, where his street clothes
were kept, from which he emerged with his
shirt, which was highly inflammable be-
cause of the oil it had absorbed, on fire, as
a result of which he received burns which



caused his:death, and it -was not known
.whether the shift caught fire from his light-
ing a match in an attempt to smoke, which
was not forbidden, or from a burner, which
was 1n the locker, or from some other cause,
there was no substantial proof to over-
throw the presumption, created by Work-
men’s Compensation Law (Consol. Law, e.
67, 21), that the injuries were within the
law, and his dependents are entitled to
compensation.’’

In the Chludzmski case above cited the Court,
after stating various means in which the fire may
have been caused, states as follows:

“These are all matters of speculation,
but under the rule that 'the claim is pre-
sumed to be within the law, i1n the absence
of substantial proof to the contrary, we are
not required to speculate and draw unfa-
vorable inferences.’’

cJ/'pT-

POINT V

The Court did decide that the accident did
not occur from throwing oil on a lighted
fire contrary to instructions, page 20, State

of Case, line 32«

POINT VI

There was no error in the Court’s method
of fixing compensation.

Construction of Clause B—allowing compensa-
tion for 400 weeks. Vishney vs. Empire Steel &
Iron Co., 95 A., 143.
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POINT VII

Tlie respondent contends that the peti-
tioner received his injuries by reason of
placing kerosene on a lighted fire contrary
to instructions, and for the purpose of argu-
ment admitting that the petitioner did
throw kerosene on a lighted fire we contend
that if such had been the case petitioner
would still have been entitled to recover
compensation for the reason that there was
a waiver of instructions.

The testimony shows by severa! witnesses that
kerosene was continuously and publicly used at
the plant of the respondent for the purpose of
building* fires. From top of page 43 to line 20;
from top of page 102 to line 20; page 40, line 36 to
line 40 inclusive; page 30, line 24 to line 40 and
page 31 top of page to line 24 inclusive; page 111
line 32 to line 35 inclusive; page 114, line 6 to line
8, State of Case; and there was also testimony
that kerosene was used on occasions for the pur-
pose of increasing the rapidity of the fire after
the same had been started, page 98, line 32 to line
39 inclusive, top of page 99 to line 10, State of
Case, page 102, line 4 to line 20, State of Case.

Mr. Ferguson, the president of the respondent
corporation testified that he himself, on different
occasions had thrown kerosene on a lighted fire,
page 98, State of Case, line 32, and Mr. Orlando,
the petitioner, also testified that he was present
when Mr. Ferguson threw kerosene on a lighted
fire, page 110, line 36, page 111, top of page to line
10 inclusive, State of Case.
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The respondent contends that while kerosene
was necessary and authorized for use in building
fires that its use after the fires were built was
prohibited yet the testimony shows that respond-
ent had knowledge that kerosene was used upon
fires which had been started especially so when
the wood used in the furnace was wet, page 31, line
1, State of Case.

In the case of Reimers vs. Proctor Pub. Co., 89
A., page 931, the Court remarked:

“ He, referring to the petitioner, had at
one time used an automobile of the defend-
ant and had met with an accident which
damaged the machine. The defendant theu
borrowed an automobile and its president
and one of his sons who was in its employ,
both forbade the decedent to use the car.
Nevertheless he used it frequently to dis-
tribute newspapers. There is no evidence
that any except the president had authority
to authorize its use but the use was so fre-
quent and so public that if there was noth-
ing more in the case the trial judge would
have been justified in finding that the de-
cedent was authorized to use it not with-
standing THE PROHIBITION.”

If the petitioner was permitted to continue in
the employment of the respondent which had full
knowledge that kerosene was being placed upon
lighted fires at times, it certainly cannot be dis-
puted that such conduct on the part of the re-
spondent would operate as an implied revocation
of any orders preventing such use of kerosene.
However, there is very little use of any further
discussion along this line as the petitioner swore
he did not throw kerosene on a lighted fire which



testimony was corroborated, and the Court below
believbd.

POINT VIII

This Court should accept the findings of
the Common Pleas Court upon the facts if
there by any legal evidence to warrant them.
The evidence of petitioner and John Ro-
mano, the only eye witness, fully support the
findings of fact.

Sexton v. Newark District Telegraph
Co., 86 At. R., 451;

Bryant v. Fissell, 86 At. R., 458;

Davidson v. Whitehill, 89 At. R., 1081.

We respectfully submit that the judgment
should be affirmed with costs.

A LQPARTO & STITES,
Attorneys for Defendant in Certiorari.
William B. Stites,
Of Counsel.
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