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Notice and Grounds of Appeal.
(Filed February 10, 1928.)

New Jersey Supreme Court

N

JAMES J. MULLEN,
Plaintiff-Appellant,

D.

Harry R. WALKER, ROBERT G. | On Appeal from
WaLKER and HARrRY R. WALKER Deutiticey
S an 5 RY I ALKER, Supreme Court.
Jr., doing business under the
firm name and style of H. R.
WALKER & SONS,
Defendants-Respondents.

J

To William B. Stites, Esq., Attorney of Defendants-
Respondents.

SIR:

TAKE Notice that the plaintiff appeals to the
Court of Errors and Appeals from the whole of
the judgment entered in this case on the following
grounds:

1. The Supreme Court erred in nonsuiting the
plaintiff.

2. The Supreme Court should have denied the
motion for nonsuit of the defendants because the
questions involved were questions of fact for the
consideration of the jury.

3. The Supreme Court erred in nonsuiting the
plaintiff because the plaintiff’s cause of action was
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Complaint.

at common law in that he was a casual employee
and such employment did not come under the
Workmen’s Compensation Act of New Jersey.

Dated January 19, 1928.
Respectfully yours,

CorLLiNs & CoORBIN,
Attorneys of Plaintiff-Appellant.

Service acknowledged February 8, 1928.

; WiLLiAM B. STITES,
Attorney of Defendants-Respondents.

Complaint.
(Filed August 30, 1926.)
- NEW JERSEY SUPREME COURT,

Passaic COUNTY.

N

JAMES J. MULLEN,
Plaintiff,

V.

Harry R. WALKER and RoBerT G. f Action at Law.
WALKER, doing business under
the firm name and style of H. R.
WALKER & SONS,

Defendants.
£/

The plaintiff, James J. Mullen, residing at Wal-
lington, Bergen County, New Jersey, says that:

1. The defendants Harry R. Walker and Robert
G. Walker are engaged in the wholesale flour busi-
ness in the City and County of Passaic, State of
New Jerey, having a place of business at 308 Howe
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Complaint.

Avenue and the Delaware, Lackawanna & Western
Railroad Company in said City of Passaic, and
said defendants carry on said business under the
firm name and style of H. R. Walker & Sons, and
did so on May 4 and May 7, 1926.

2. On May 4, 1926, as a result of a newspaper
advertisement, the plaintiff called at said place of
business of defendants and applied for a job.

3. The defendant Robert G. Walker in behalf
of said defendants informed plaintiff there was a
three hour job unloading a car of flour, which said
flour was contained in bags which were to be piled
in the warehouse under his direction and that of
his foreman, a man by the name of Pete and that
said job would pay a dollar an hour.

4. Plaintiff accepted the said job and said de-
fendant took plaintiff into the warehouse and
there put him to work under the direction of said
foreman named Pete.

5. At the conclusion of said three hours’ work,
plaintiff received $3.00 from the defendant Harry
R. Walker, who inquired of the plaintiff whether
he would do more work of that kind on another
day, to wit, the following Friday, May 7, 1926.
The plaintiff replied that he would if he did not
have a steady job elsewhere.

6. On Thursday, May 6, 1926, the defendant
Robert G. Walker called upon the plaintiff and
left with him a card of the defendants’, upon the
back of which he wrote 8:00 A. M., May 7th.

7. On May 7, 1926, at 8:00 A. M., plaintiff again
went to the said place of business of the defend-
ants and reported to said Robert G. Walker who
again took him into the warehouse and requested
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him to work under the direction of the said fore-
man Pete.

8. The said defendants had instructed said
foreman Pete as to the manner in which the bags
of flour were to be piled in said warehouse.

9. Under the direction of said Pete, plaintiff
proceeded to pile the bags of flour in accordance
with the instructions of the defendants, and said
Pete was likewise piling up said bags of flour.

10. After said bags of flour had been piled in
accordance with the instructions of the defendants
and under the direction and supervision, and with
the assistance of said Pete, said bags of flour sud-
denly and without warning violently fell to the
ground striking the plaintiff and causing the in-
juries to him hereinafter set forth.

11. Plaintiff had nothing to do with the ar-
rangement of the said bags of flour other than
to bring them into the warehouse and put them
exactly in the positions he was directed to put
them by the said foreman Pete under said de-
fendants. Theretofore he had no knowledge of
the piling of bags of flour, never having done the
work before. His prior occupation consisted in
that of a rigger and maintenance worker in the
construction of buildings.

12. Said accident hereinbefore set forth was
caused proximately by the negligence of the de-
fendants acting through themselves and their said
agent and servant, said foreman Pete, in carelessly
and negligently causing said bags of flour to be
improperly piled and too high; also in failing to
properly instruct the plaintiff as to the proper
manner in which to have said bags of flour piled.
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Also the carelessness and negligence of the de-
fendants consisted in this: That they failed to
properly instruct said Pete in the proper manner
of piling said bags of flour and failed to instruct
him at all, but merely directed him to pile said
bags of flour so that they would reach the ceiling
of said warehouse.

13. As a result, the plaintiff was seriously and
permanently externally and internally injured in
and about his head, body and limbs. The plain-
tiff’s right leg was fractured in two places, between
the knee and the ankle. Said right leg was also
fractured at the ankle and said ankle was frac-
tured at the instep. Plaintiff’s left leg was also
fractured between the ankle and the knee. The
plaintif’s right ankle was dislocated and is per-
manently deformed. His entire body was bruised
and contused and he has suffered internal injuries,
the full extent and nature of which have not been
fully determined. He has been unable to work
since the day of the accident and will be unable
to work in the future and has been crippled for
life. He has suffered great pain and mental
anguish and has been compelled to expend large
sums of money for medicines and medical aid.
His earning capacity has been permanently im-
paired.

14. On said May 7, 1926, plaintiff was merely
employed casually for a few hours for the purpose
of unloading bags of flour and assisting in piling
same in said warehouse. As soon as said cars
were unloaded, plaintiff’s work would have been
at an end. He was to receive one dollar an hour
only while he worked.

15. Plaintiff’s right to compensation therefore
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does not come under the New Jersey Workmen’s
Compensation Act, but is at common law, because
under Paragraph 23, Subdivision “C” of said Com-
pensation Act, it is specifically provided that said
Act does not cover casual employments which is
therein defined as employment, the occasion for
which arises by chance or is purely accidental.
Plaintiff demands $50,000 damages.

CoLLINS & CORBIN,
Attorneys of Plaintiff.

Answer.
(Filed, October 11, 1926.)

The defendants residing in the City of Passaic,
County of Passaic and State of New Jersey, answer-
ing the complaint herein allege:

1. Admit paragraph 1, except that Harry R.
Walker, Jr., is also a member of the said partner-
ship therein mentioned.

2. They have no knowledge or information
sufficient to form a belief concerning the allega-
tions in paragraph 2, except they admit the in-
sertion of the newspaper advertisement.

3. They deny paragraph 3, except they admit
that Robert G. Walker in behalf of the defendants
informed plaintiff that there was a job unloading
a car of flour, which flour was contained in bags to
be piled in the warehouse.

4. They deny paragraph 4, except they admit
that the plaintiff accepted the position and that the
defendant took plaintiff into the warehouse and
put him to work.

5. Deny paragraph 5, except they admit that at
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the conclusion of plaintiff’s work on the date men-
tioned, the defendant paid him for his services.

6. Admit paragraph 6, except it was Harry R.
Walker, Sr., that called upon the plaintiff.

7. Deny paragraph 7, except they admit that
on May 7, 1926, at about 8 o’clock A. M. the plain-
tiff went to the place of business of the defendants
and reported to said Robert G. Walker, who took
him into the warehouse to go to work.

8. Deny paragraphs 8, 12, 13, 14 and 15.

9. Deny paragraph 9, except they admit that
the person named “Pete” was piling up bags of
flour.

10. Deny paragraph 10, except they admit that
the bags of flour were piled with the assistance of
the person named Pete and that some of the bags
of flour fell.

11. Deny paragraph 11, except they have not
sufficient information or belief to either admit or
deny that the plaintiff at one time was engaged as
a rigger and maintenance worker in the construc-
tion of buildings.

FIrsT SEPARATE DEFENSE.

The defendants allege that if at the time and
place mentioned in the complaint the plaintiff,
James J. Mullen received any injuries by being
struck by a bag of flour in the defendants’ ware-
house, that the negligence of the said James J.
Mullen caused any damages or injuries which he
may have received and if any negligence or fault
other than that of the said James J. Mullen caused
or contributed to cause said damages or injuries,
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it was the negligence and fault of a fellow servant
or fellow servants of the said James J. Mullen in
the employment of the defendants.

SECOND SEPARATE DEFENSE.

That at the time and place mentioned in the
complaint, the said James J. Mullen was employed
by the defendants to store bags of flour in their
warehouse and in and about performing the said
services, he assumed all ordinary and usual risks
incident thereto.

THIRD SEPARATE DEFENSE.

That at the time and place mentioned in the
complaint, the said James J. Mullen was employed
by the defendants and was engaged within the
scope of his authority and if he sustained any dam-
ages or injuries while so employed in the service
of the defendants, such damages and injuries
should be determined, ascertained and fixed by
virtue of the New Jersey Workmen’s Compensa-
tion Act, its Supplements and Amendments.

WM. B. StiTES,
Attorney for Defendants.

Reply.
(Filed, October 13, 1926.)
Plaintiff for reply says that:

He denies the allegations of the first, second and
third separate defenses.
CoLLINS & CORBIN,
Attorneys of Plaintiff.

9

Stipulation.
(Filed, October 21, 1926.)

It is hereby stipulated and agreed by and be-
tween the parties hereto that Harry R. Walker, Jr.
be and he hereby is made a party defendant in
the above entitled action and it is further stipu-
lated that all the pleadings be amended so as to
apply to him as such defendant, said Harry R.
Walker, Jr. being designated as one of the persons
doing business under the firm name and style of
H. R. Walker & Sons.

And it is further stipulated that the cause pro-
ceed with the said Harry R. Walker, Jr. as a party
defendant.

Dated October 13, 1926.
CoLLiNs & CORBIN,
Attorneys of Plaintiff.

WiLLiaAM B. StrTES,
Attorney of Defendants.

Amendment to Complaint.
(Filed, December 5, 1926.)

The complaint herein is amended by adding the
following paragraph:

16. For the purpose of preventing any shorten-
ing of the plaintiff’s right leg a certain steel ap-
paratus was attached thereto and said apparatus
caused a sore on the right heel of the plaintiff’s
leg. Said sore has continued up to the present time
and there is now a half inch hole in the heel. After
the said apparatus was removed there was a large
lump on the heel and said lump became decayed
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and consisted of flesh which had a considerable
odor. An operation was performed on the said
heel to remove the said lump and when it was re-
moved it was found to be decayed and infected.
In short, it was deed flesh. Since it was removed
said heel has continued to be and is still infected.
Infection comes from said wound daily when
plaintiff bathes it as directed by his doctor. It is
inflamed and gives off a burning sensation. Said
injury is permanent. It is also very painful.

We consent to the filing of the above amend-
ment to the complaint.
CoLLINS & CORBIN,
Attorneys of Plaintiff.

WILLIAM BALLENGER STITES,
Attorney of Defendants.

Answer to Amendment to Complaint.
(Filed, December 15, 1926.)

The defendants, answering the allegations con-
tained in paragraph 16, of the amendment to the
complaint herein state that they have no knowl-
edge or information sufficient to form a belief as
to the same and leave plaintiff to his proofs.

WM. B. StiTES,
Attorney for Defendants.
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NEW JERSEY SUPREME COURT,

Passaic Circulr.

JAMES J. MULLEN,
Plaintiff,

D.

Harry R. WALKER and RoBERT G.
WALKER, doing business under
the firm name and style of H. R.
WALKER & SONS,

Defendants.

/

Paterson, N. J., January 18, 1928.

Before—Hon. NEwroN H. PoRTER, J., and a Jury.

APPEARANCES :
For the Plaintiff: CorLLiNs AND CORBIN,
Esgs., by EDwArD A. MARKLEY, Esq.
For the Defendant: WiLLiIAM B. STITES,
Esq., and Nicaoras O. BEERY, Esq.

(A jury was duly called and sworn.)

(Mr. Markley opened the case to the jury on be-
half of the plaintiff.)

(Mr. Stites opened the case to the jury on behalf
of the defendant.)

JAMES J. MULLEN, sworn.

Direct examination by Mr. Markley :

Q. Mr. Mullen, you are the plaintiff in this ac-

tion? A. Yes, sir.
Q. Where do you reside now? A. 130 Church

Street, New Brunswick.
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Q. Are you married? A. Yes, sir, three chil-
dren.

Mr. Stites: I object to that and ask that
it be stricken out.

The Court: Strike it out. You were not
asked that.

The Witness: Excuse me.

Q. You are married, aren’t you? A. Yes, sir.

Q. Now, did you reside at Wallington, Bergen
County, before you went to New Brunswick? A.
Yes, sir.

Q. How old are you, Mr. Mullen? A. Forty-
eight. ;

Q. Eh? A. Forty-eight.

Q. Now, I want you to go back to May 4, 1926.
Do you remember that day going to the place of
business of H. R. Walker and Sons? A. Yes, sir.

Q. How did you come to go there? A. There
was an ad in the paper; I read it that morning in
my house.

Q. And did you, in response to that ad, go down
to their place of business? A. Yes, sir.

Q. Whom did you see? A. I will have to call
him young Mr. Walker. I don’t know his first
name.

Q. Young Mr. Walker? A. Yes, sir. _

Q. Did you have a talk with him? A. I asked
him about the work. I asked him if it was steady
work. He said no, it wasn’t steady work, that it
was only one car of flour and that he didn’t know
how long it would take, but he would pay three
dollars for it.

Q. What did you say? A. Why, I said I would
go to work on it.

Q. Did you go to work on May 4, 1926? A. On
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May 4, 1926, I went to work at one o’clock in the
afternoon and was through about five minutes
past four.

Q. What did you get for that? A. Three dollars.

Q. And when were you paid? A. Right immedi-
ately, as soon as I was through.

Q. Now, after you got through did you have any
further talk with any of the Walkers? A. Mr.
Walker, the old gentleman, was in there and asked
me how I liked the work, and I told him I liked
the work all right. He asked me if I had any ex-
perience in piling flour and I told him no, I had
no experience before in piling flour. He asked me
what I had done before this, and I told him I was
a rigger, an iron worker by trade, and worked for
Braendner as maintenance foreman. I was out of
work and I was willing to go ahead and to do any-
thing.

Q. Now, then, did he say he would send for you
if he had any more need for you? A. He told me
there was another car coming in on Friday morn-
ing, and asked me if I would come there, and I
told him if I was not working, or if I didn’t get
anything steady, that I would come and do his
work and be glad to do it, even though it was only
a car at a time, no steady work. And so my wife
and I was to the theatre in Passaic on Thursday,
May 6, and Mr. Walker—

Q. You can’t tell that, I have another witness
to connect it. And then you returned home from
the theatre did you have a card there waiting for
you? A. Yes, sir.

Q. Who handed it to you? A. A woman down-
stairs by the name of Cartledge.

Q. Now, I have a card here, and ask you whether
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this is the card that was handed to you on May
6 (handing to witness) ? A. Yes, sir, it was.

Q. And on the back I see in pencil, “8 A. M. May
7 Was that on when you got it? A. That was

the time for me to go there.
(Card marked Exhibit P-1.)

Q. Now, did you, on May 7th, at eight A. M.,
report at H. R. Walker and Sons? A. Yes, sir.

Q. Whom did you see when you arrived there
on that occasion? A. Again I will have to call him
young Mr. Walker.

Q. Young Mr. Walker? And won’t you tell us,
then, what the conversation was on the morning
of May 7? A. Well, he said, “We have one car,”
he says, “And it is to be piled inside,” he says,
“Wait a minute and I will call Pete. He is our
man in charge. He is the superintendent of the
work; he will take care of you. You do exactly
what he tells you and you will be all right.” And
we went to work on the car.

Q. Was he the same Mr. Walker that you had
told that you had no experience in piling bags of
flour? A. Yes, sir; yes, sir.

Q. The same man? A. The same man as the
day before.

Q. This Pete or Peters, did you know him before
that? A. Never saw him until the first day I went
to work there.

Q. That is, on May 4? A. Yes, sir.

Q. Had you had any experience in piling bags
of flour or any bags of cement or anything like
that? A. None whatever on flour.

Q. These bags that you piled, how large were
they? A. I think—I ain’t positive, but I think they
are 98 pounds.

Q. About how thick would they be? A. One on
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top of the other, I should judge they would be
about ten inches.

Q. How long? A. About thirty inches long.

Q. How wide? A. Well, about fourteen inches
wide.

Q. Had you ever piled any bags like that be-
fore? A. Not flour. Not flour, no.

Q. What had been your occupation? A. General
maintenance foreman for Braendner Tire and
Rubber Company.

Q. Where is their place of business? A. Ruther-
ford, at the Erie tracks.

Q. When did you last work for them prior to
going to Walkers’? A. They failed on Febru-
ary 19.

Q. February, 1926? Is that the same year? A.
Yes, sir, yes.

Q. So that, from the time you left there and
the time you went to Walker was only a couple
of months? A. Yes.

Q. February, March, April and May? A. Yes.

Q. And how long had you been with Braendner?
A. From January the 1st, when they took charge
of the plant.

Q. 1925? A. 1925 to February the 19th, the fol-
lowing year.

Q. What was your pay there?

Mr. Stites: I object to that.

The Court: What materiality is there?

Mr. Markley: The purpose is to show his
earning capacity.

The Court: I will allow it for that pur-
pose.

The Witness: Answer?

Q. Yes, please. A. My average pay—you couldn’t
figure on it. We worked—
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Mr. Stites: I object to it, then, your Honor.
The Court: Let us hear what he says.

Q. Tell us what your pay was. A. From forty-
five to sixty-three dollars.
Q. How often? A. $45 all the time.

By the Court:
Q. Is that a week? A. I made at that—
By Mr. Markley :

Q. Was that a week or a month? A. No, sir, we
worked by the hour.
Q. You say never less than $457?

The Court: I understood $43 to $63.
A. $45 to $63.

Mr. Stites: I move to strike out the an-
swer on the ground that it is too indefinite
and uncertain, and not material to this issue.

The Court: No, I think it is material as
to what he was capable of earning shortly
before this time. I will allow it.

Mr. Stites: Exception.

The Court: You may have an exception.

Q. That was a week, was it? A. Yes, sir.

Q. And did you work after you left Braendner’s?
A. I worked for the Flintkote Manufacturing Com-
pany, in the shingle department right across the

street.
Q. What did you do there? A. General mainte-

nance work.
Q. How much were you paid there? A. Seventy-

five cents an hour.

Mr. Stites: I object to that on the same
ground.
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The Court: I will allow it.
Mr. Stites: Exception.

Q. Seventy-five cents an hour? A. Yes.
Q. How mucn was your average weekly pay
there?

Mr. Stites: The same objection, your
Honor.
The Court: The same ruling.

A. As near as I can figure, I only worked about
four weeks, and the nearest I can say is about $38.

Mr. Stites: I move that the answer be
stricken out, for the same reason.

The Court: I will allow it.

Mr. Stites: Exception.

Q. Thirty-eight dollars a week? A week? A.
Yes, sir.

Q. Now, going back to May 7, 1926, did Mr.
Walker himself give you any instructions as to
the method to be used in piling up these bags of
flour? A. The only thing Mr. Walker said in my
presence was—he came in while we were working.
He came in where we were piling the flour and he
asked this Pete if his son had instructed him how
to do it, and he said he did.

Q. I don’t think you understood my question.
Did young Mr. Walker, when he put you to work
on May 7, about eight a. m., did he give you any
instructions himself? A. No.

Q. As to how the bags were to be piled? A.
No.

Q. What did he say about being instructed, if
anything? A. He said to go inside to the super-
intendent or foreman or boss or whatever he was,
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this Pete, he would take care of me, to work un-
der his directions.

Q. Did you do that? A. Yes, sir; I had nothing
else to do.

Q. Now, then, these bags of flour—where were
they to be piled? A. There was—

Q. Where were they to be piled in the Walker
warehouse? A. On the floor of the warehouse.

Q. Now, then, did young Mr. Walker come into
the warehouse? A. Yes, sir.

Q. And do anything with respect to where they
were to be piled? A. Yes.

Q. Won’t you tell us what he did? A. He came
into the warehouse and looked over the place to
see where they would pile them, and he finally
found a place on the office side of the building,
we will call it, that is, on the opposite side from
the railroad track. There was a partition stick-
ing out about this far from the wall (indicating).

Q. Yes? A. He said, “This would be a good
place to pile the flour,” and he said to take the car
in here. He said, “Pile them up as close as you
can get them together, because we want them all
here without blocking the runway.”

Q. Did he say how high they were to be piled?
A. Up as high as possible.

Q. Now, how wide was this space from the parti-
tion to the next pile of bags? A. I should say
about six feet; it just took three bags of flour in
length.

Q. In length, to cover the space from the parti-
tion to the next pile of bags? A. Yes, sir, close up
against it.

Q. What was the height from the ceiling to the
floor? A. I should say somewhere around, be-
tween—-I don’t know exactly—about fourteen feet,
I should say.
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Q. All right. Now, then, when you began to pile
those bags, who told you how to pile them, if any-
body? A. The superintendent, Pete.

Q. Had you ever piled them before? A. Never
piled them.

Q. Now, before the accident did you get any
tiers up? A. We got the one tier finished en-
tirely.

Q. What do you mean by finished? Up to the
ceiling? A. Yes, sir.

Q. Can you give us any idea how many bags of
flour there were in that tier, from the partition on
one side to the other pile of bags on the other?
A. Yes, sir, ninety bags, six in a tier, one tier go-
ing this way, six, and the other tier crossing that
way, six, and they went fifteen high; that would
be ninety bags.

By the Court:

Q. Just you and Pete were working there? A.
Yes, your Honor.

By Mr. Markley:

Q. Now, while you were progressing with the
work did any of the Walkers come in? A. Young—
only just the old Mr. Walker; I will have to call
him old Mr. Walker—pardon me for saying so.
But he came in and he said, he asked Pete if his
son had instructed him how to pile, and Pete said,
*Yes.?

Q. Now, then, you finished one pile right up
to the ceiling, you say? You finished one pile
almost to the ceiling? A. In order to finish the
one pile we had to start the second pile, and we
carried that up about eight bags high, and then
we took the hand truck and go into the car and

30
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take a load of five bags on the truck. We would
set the truck in that position with the bags on it
(indicating). I would get on one side and him
on the other and pile them up on top of this eight
high. Then we put a bag on end and climb up
on this eight high and then lifted them and piled
them in tiers, and he would say, “To me, to you,
to center,” and so forth, and that was all the
time—

Q. What do you mean, to me, to you? A. He
would throw it like that to me (indicating).

Q. Were you both standing on the second pile at
that time, that was eight feet high? A. Yes.

Q. You would be, then, finishing the first pile?
A. We was just finishing the first pile.

Q. Yes. Now, where were you when the acci-
dent happened? Where were you standing? A. I
was standing on the second pile, with my back to
the partition.

Q. Yes? A. We were out, I would say, thirty
inches from the wall this way (indicating), and
standing on the second tier, with my back up
against this partition.

Q. Now, what happened while you were stand-
ing on this second pile which was about eight
high? What happened? A. Without any warn-
ing at all, the middle of this tier—

Q. Which tier? A. The tier against the wall.

Q. The first pile? A. The pile that was up fully.
Without any warning whatever the middle of this
tier—I will have to use the word bellied out or
belged out, and threw me against this partition,
which is no possible chance for me to get down,
and the bags fell. The force of them put me on
the floor.

Q. Did you attempt to hold up that tier at all
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with your hands? A. It would be foolishness. No,
sir, I didn’t.

Q. Did you have a chance to get off? A. Posi-
tively not.

Q. Where did you land after this tier had bel-
lied out at the center? A. Right on the floor.

Q. Could you say about how many bags had
fallen from that first pile? A. I would say there
was about, roughly, thirty bags came off the tier.

Q. About how much did they weigh, do you say?
A. 98 pounds, I think.

Q. Apiece? A. Yes.

Q. Were you able to get up? A. Why, no.

Q. Why not? A. I thought my both legs were
cut off.

Q. Could you stand up? A. No.

Q. Were you unconscious? A. No, I wasn’t un-
conscious, no, sir.

Q. What was done then? A. Why, Pete, this
Pete ran up to the office.

Q. You can’t tell what Pete did. But did an
ambulance come there? A. Yes, sir.

Q. Were you taken to a hospital? A. Yes.

Q. What hospital were you taken to? A. Passaic
General.

Q. How long did you remain at the hospital?
A. Twenty-one days, and came out on my own
request.

Q. You wanted to go home? A. Yes, sir.

Q. Was anything done for your legs? What was
done in the hospital for your legs? What did they
do to them? A. Put bandages—the first two days
they didn’t do anything, only just kept them in
ice bandages. I think it was the fifth day they
took me up in the operating room, and Dr. Glas-
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gow set my legs with the help of Dr. Carlisle, I
think his name is.

Q. Was a plaster case put on? A. Yes, sir. And
he told me—

Mr. Stites: 1 object to that.

Q. You can’t tell what he told you. The doctor
will have to speak for himself, Mr. Mullen. When
you went home, how did you get home from the
hospital? How many weeks were you there? A.
Twenty-one days.

Q. How did you get home? Walk home? A.
No, sir, in a car, my wife got a friend of hers to
take me home in a car.

Q. Then were you confined to your home? A.
Yes.

Q. Do you remember how long? A. Yes, sir, be-
ing without funds or any money

Mr. Stites: I object to that.
The Court: Strike that out.

Q. Never mind that. How long were you con-
fined to your home? A. In Passaic or Wallington ?
Q. Yes. A. Till we moved away from there.

Q. Where did you move to? A. To my mother-
in-law’s in New Brunswick; put my furniture in
storage.

Q. Have you been able to take any regular job?
A. No, sir.

Q. Have you worked at all? A. Yes, sir.

Q. What have you done? A. Doing janitor
work.

Q. Where? A. At a building, 108 Church Street,
New Brunswick, the Solomon Building.

Q. How much do you get paid for that? A.
$18 a week. My wife helps me.
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Q. Your wife helps you with that? A. Every
day.

Q. When did you start doing that work? A.
There was—about the 15th of December, that is
right directly—

Q. The 15th of December what year? This was
1926? A. 1926, the same year I got hurt.

. You were hurt in May? A. Yes.
. And you do janitor work, did you say? A.

. In an office building? A. Yes.
. After hours? A. Yes, sir.

Q. How much did you get paid at first for doing
that? A. $15.

Q. When were you raised to eighteen? A. In
March.

Q. March of what year? A. The following year.

Q. 1927? A. Yes, sir.

Q. And you are still getting $18 a week? A.
Yes, sir.

Q. Now, how much of the work do you do and
how much of that janitor work does your wife
do? A. I simply open the doors of the offices and
pick up the papers and take care of the news-
papers and so forth, and my wife does all the
sweeping and scrubbing.

Q. Do you have any trouble remaining on your
feet at all? A. Yes, sir, I do, at all times.

Q. What seems to be the trouble? A. Very
burning sensation in my heel, and my three toes
are numb all the time.

Q. Have you any pain? A. Pain? Very severe
pain. Some pain all the time, and severe pains
at times.

Q. Do you know where your legs were broken?
A. Five places in the right leg, I don’t know just

30
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where, and there was two fractures or whatever
you call them in the left leg.

By the Court:

Q. How many in the one leg? A. Five.
Q. Five in which leg? A. The right.
Q. And how many in the left? A. Two.

By Mr. Markley:

Q. Are they up near the thigh or are they down
near the knee and ankle? A. In the left leg they
are in the calf of the leg, but in the right leg my
knee is affected so as I can’t bend my knee prop-
erly, and it is from there down almost to my toes.

Q. Have you any pain in those legs? A. In my
heel all the time.

Q. Now, what is the matter with the heel? Which
heel is it? A. My right.

Q. Just explain that to us, will you? A. When

I was in the hospital they put a pressure on my
leg in order to keep it straight. They told me at
first I had one break. Next morning Dr. Glasgow
said I had five in that leg.

Mr. Stites: I object to that.
The Court: Strike it out. Don’t tell us
what they told you.

Q. You see, Mr. Mullen, you can’t tell what the
doctor said. A. I didn’t know that.

The Court: Tell us about the heel. You
were starting to tell about the heel.

Q. Stretching your leg with a brace. A. There
was a wooden circle went around my thigh, and
two iron rods went down the side, set into another
piece and across my instep, with a set screw on
the outside, sticking out from the bed.
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Q. Yes, and what did they do to your heel? A.
Every morning Dr. Glasgow would come and
tighten that up, and that night I would sure get
no sleep.

Q. Did you sleep at all while you were in the
hospital? A. I don’t think I slept for fourteen
nights—constant pain—and they would give me
one of them—

Q. Injections? A. Yes, sir.

Q. What did they do to your heel? A. They
didn’t do anything to my heel, because it was even
while the stretcher was on my leg that this thing
came on my heel.

Q. What is it? What was it? A sore? A. Pres-
sure sore.

Q. Did that hurt? A. Sure did.

Q. Well, did it heal up or become infected or
what happened to it? A. No, sir.

Mr. Stites: I object, your -Honor, unless
it is shown that that heel condition was due
to the injuries received in this accident.

The Court: No, I think if it is the result
of the treatment he received that is part of
the injury.

Mr. Stites: Exception.

The Court: You may have it.

Q. Go ahead, Mr. Mullen, and tell me what be-
came of that sore. Did it get worse or better?
Did it heal up or not? A. When Dr. Glasgow took
the case off in my house in Wallington he said—

Mr. Stites: I object.
The Court: No, no, not what he said. He

will be here, I suppose.
The Witness: No, sir, it didn’t heal up.

Q. Well, did it become infected? A. On Decem-
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ber the 1st I had to come right down here to
Passaic to the doctor, and he looked at it and he
told me to—

The Court: No, no. You see, you are
again telling us what he told you.

Q. When you came to the doctor in Passaic
what was the condition of it then? Was it healed?
A. Very bad.

Q. What do you mean by “very bad”? That is
what we want to get at. Was it healed or not? A.
No, it was not healed.

Q. Was it infected or not? A. Yes.

Q. Was there any odor from it? A. Yes.

Q. What did the doctor do? What did the doc-
tor do when you came to him when it was in that
condition? A. Dr. Glasgow?

Q. Whatever doctor you saw. A. First was Dr.
Simon.

Q. Which Dr. Simon? Philip? A. I think it is
Philip, the younger man.

Q. All right, what did he do? A. He took a pair
of pliers and he pulled this lump out of my heel.
It was a lump as large as a quarter, I should say,
and maybe a half inch deep; pulled it right out
of my heel. Then he told me—then I went to Dr.
Glasgow.

Q. Did you do anything as a result of what he
told you? Did you do anything as a result of
what Dr. Simon told you? A. Yes.

Q. What did you do? A. I used his treatment.

Q. What did you do? A. Bathed my foot in
solutions of different kinds, and powders for dif-
ferent days.

Q. Did your foot heal up? A. No, sir.

Q. Was it still sore? A. Yes.
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‘Mr. Markley: Will your Honor permit me
to show it to the jury? Would that be
proper?

The Court: No, I don’t think so.

Q. Is it painful now? A. Yes.

Q. Can you wear a shoe in a normal way? A.
No, sir.

Q. Have you got a shoe on? A. With the heel
cut.

Q. Can you show that?

The Court: Yes. Stand up and show it
to the jury. The sore is behind the cut in

the shoe?
Mr. Markley: Yes.

Q. Is that the way you wear your shoe all the
time? A. Yes.

By the Court:

Q. You can’t wear it any other way? A. No,
sir.

By Mr. Markley:

Q. Do you have pieces of this solid flesh that
you have testified to—does that come out or not?
A. Well, I have got the second piece of it right in
my pocket here.

Q. I guess we don’t want to see that, either.

The Court: No, I don’t think so.

Mr. Markley: All judges don’t rule the
same way, your Honor.

The Court: I know, but I think it is poor
practice to exhibit those things; the doctors
will describe it, I haven’t any doubt.

Q. Do you walk normally or with a limp? A.

40
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I walk with a limp. I can’t walk any distance
without a cane.

Q. If you stand up for, say, ten or fifteen min-
utes, what happens? A. The pain in my foot gets
so that I have to throw off the shoe whenever
possible.

Q. Well, now, did you have any treatments after
you left the Passaic General Hospital, at any other
hospital? A. Yes, sir.

Q. What hospital did you have those treatments
at? A. I was treated—I was sent from Dr. Glas-
gow to the Middlesex Hospital in New Brunswick,
and I was treated there until some time in the
middle of December away up until March.
Twenty-six treatments, and I got to go back there
again.

Q. What kind of treatments were they? A. Elec-
trical treatments.

Q. Where were they administered on your body?
A. On my both legs.

Q. Do you know how much you owe for those
treatments?

Mr. Stites: That is objected to, your
Honor, how much he owes.

The Court: Will you have any proof of
that?

Mr. Markley: I have the bill here.

Q. Is this the bill you received for those treat-
ments? A. Yes, sir.
Q. From the Middlesex General Hospital?

Mr. Stites: I object to that. I haven’t
seen it.

The Court: Objection sustained. Show
it to him and see if he will consent.

Mr. Stites: I have no way of cross exam-
ining. This statement doesn’t show—
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Q. How many treatments did you have? A,

Twenty-six, I think.
Q. How much was each treatment?

Mr. Stites: I object to that, your Honor.

It is improper.

Mr. Markley: I will connect it up later.

The Court: You can’t connect it up by
the Middlesex Hospital people.

Mr. Markley: By my doctors, as to what
is the reasonable charge for electrical treat-
ments to two legs of a man.

The Court: All right, I will allow it.

Q. It is electric massage or treatment of the
legs; that is what it was, wasn’t it? A. Hot, yes.

Mr. Stites: I have no objection if it can
be connected up by someone that is familiar
with the charges for that particular specialty
of medical treatment.

The Court: Counsel says he will connect
it up.

By the Court:
Q. What was the charge? A. Two dollars.

Mr. Markley: Making $52 altogether.
(Paper marked Exhibit P-2.)

Q. Now, is this the bill from the Passaic General
Hospital for the time you were there? A. Yes, sir.

Q. While Mr. Stites is looking at that I show you
another bill from Dr. Glasgow and ask you
whether that is the bill for this accident. A. Yes,
sir, that is the bill.

Mr. Stites: May I cross examine on this?
The Court: Yes.

40
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Cross examination by Mr. Stites:

Q. Mr. Mullen, the bill of the Passaic General
Hospital was paid by Mr. Walker, wasn’t it? A.
Not that I know of.

Q. You didn’t pay it? A. No, sir.

Q. No. And the bill of Dr. Glasgow was also
paid by Mr. Walker? A. Not up to December, not
the last time I saw him, sir. I don’t know if it was
or not.

Q. They paid him, though, didn’t they? A. I
don’t know.

Q. You haven’t paid him? A. No, sir, I haven’t
paid any bills.

Q. The bill of Dr. Glasgow is from May 7, 1926,
to July 20, 19267

Mr. Markley: The bill speaks for itself,
I suppose.

Q. That was the bill for just immediately after
you were injured, wasn’t it? A. Yes, sir.

Q. And that was paid by Mr. Walker, wasn’t it?
A. I don’t know, sir.

Q. You don’t know? A. No.

Q. You don’t know whether it is paid or not?
A. No, sir.

Q. I see. And the bill of the Passaic General
Hospital, from May 7 to May 25, 1926, you don’t
know whether that is paid? A. No, sir, I don’t.

Mr. Stites: I don’t think I will object to
those.

(Papers marked Exhibits P-3 and P-4.)

The Court: How much are they?

Mr. Markley: The Passaic General Hos-
pital is $83.

The Court: And Dr. Glasgow?
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Mr. Markley: $200.

I have here the hospital record, and I
would like to offer that, if Mr. Stites has no
objection.

The Court: Let him see it.

Mr. Stites: If Mr. Markley says these are
the records I will not object to them.

Mr. Markley: I have the young lady who
brought them from the hospital.

(Papers marked Exhibit P-5.)

The Court: That is of the Passaic Hos-
pital?

Mr. Markley: Passaic General Hospital,
yes. I won’t read it. It is to show the
history of the case. That is the main pur-
pose of it. Cross examine.

By the Court:

Q. What happened between the time you got out
of the Passaic General Hospital after the twenty-
one days, and the time you had treatments in the
Middlesex Hospital? Did anyone treat you then?
A. Dr. Glasgow.

Q. His bill is up to July? A. Yes.

Q. Who treated you from July to December,
when you went to Middlesex? A. I was just work-
ing under his directions, bathing my foot in alcohol
and rubbing it.

Q. That was all? A. Yes, sir.

The Court: ° All right, cross examine.

Cross examination (continued) by Mr. Stites:

Q. Mr. Mullen, I show you a paper and ask you
if that is your signature? Is that your signature
(handing a paper to the witness) ? A. I think it is,
yes.
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Q. That is your signature, too, isn’t it (indicat-
ing) ? A. Yes, sir.

(Paper marked D-1 for Identification.)

Q. Mr. Mullen, did you ever work as a long-
shoreman? A. Yes.

Q. When? A. Back twelve years ago.

Q. Where? A. New York City.

Q. And for how long a time were you employed
as a longshoreman? A. Different periods, for per-
haps three years, between structural iron working
and longshore work.

Q. For over a period of three years at different
intervals you assisted in loading and unloading
ships? Didn’t you? A. Yes, sir.

Q. And in that work as longshoreman did you
ever unload ships which contained bags of sugar?
A. Run a winch on them, hoisted them out of the
hold, a steam winch.

Q. Did you ever help load them on ships? A.
You don’t load sugar here.

Q. Just unloaded them? A. Yes.

Q. You are not a stationary engineer, are you?
A. No, sir.

Q. As a longshoreman what did your duties con-
sist of in unloading these bags of sugar from the
ships? A. What they call drum end work, and
run the winch, that is, hoisting the cargo out of the
hold.

Q. The winch was run by a stationary engineer,
wasn’t it? A. Steam supplied by the donkey
engine aboard ship.

Q. You didn’t operate the engine? A. No.

Q. Did you work on the sling? A. No, sir.

Mr. Markley: On the what?
Mr. Stites: The sling.
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Q. That is what they call it, isn’t it? A. Yes, the
sling.

Q. You didn’t work on that? A. No, sir.

Q. Just what was your duty? A.I say no—
sometimes I would go down and give them a hand
if a man was short or something like that, but my
duties as the general routine work was on deck
all the time, running the winch, tending the hatch,
and rigging up.

Q. Now, Mr. Mullen, just a minute. Didn’t you
at times help load these bags of sugar in the sling?
A. At times, yes.

Q. At times? A. At times.

Q. Then you were familiar, weren’t you, with
the unloading of bags of sugar from ships? A. Not
what you call practical, no.

Q. Well, you saw it done? A. Why, yes.

Q. You saw how they were arranged in the sling?
A. Why, they simply throw four in the sling, some-
times they come—

Q. How were they removed from the sling, Mr.
Mullen? A. They are put on the truck on the dock.
I would lower them over the side, and the man
there put them on the truck on the dock and they
were taken away on trucks.

Q. Were any of them taken away on lighters?
A. Yes, sometimes.

Q. Sometimes. And for a period of three years,
at various times, you had been doing that prior to
the work that you did for the Walkers? A. Itis a
long time ago.

Q. Twelve years ago, you say? A. Yes, yes.

Q. Now, you saw the ad in the newspaper that
you responded to in reference to this employment?
A. I read it in my own house.
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Q. What is that? A. I read it in the paper in
my own house.

Q. I see. And was that the night before May 4,
or the same day? A. Why, on the morning of the
4th I was sitting at breakfast when I read it.

Q. At that time you hadn’t any employment, had
you? A. No.

Q. And you hadn’t had any since the February
previous? A. No, sir. I just left the Flintkote the
day before.

Q. What is it? A. I just got through with the
Flintkote Manufacturing Company the day before.

Q. Oh, then you had worked up until May 4th?
A. May the 3rd, I think it was.

Q. May 3rd? A. I think so.

Q. Then, you didn’t have anything else to do at
that time? A. No, sir, I was laid off that night,
Monday night, May 3rd, I think that is the date.

Q. What was the nature of your work there? A.
General maintenance work. The last work I done
was putting catches on windows.

Q. Sort of a handy man, eh? A. Yes.

Q. Well, when you went down to Mr. Walker’s
place of business, whom did you see there? A. I
saw young Mr. Walker.

Q. Mr. Harry Walker, Junior? A. I guess that
is his name.

Q. And what did you say to him? A. I asked
him, I said—when I went in I said, “I saw an ad
in the paper; I came to answer that ad.”

Q. Yes? A. He said, “Well, this work is only
temporary.” He says it is about, generally takes
about three hours. He says, “We have only got
one car of flour and we pay three dollars for it.”
He says, “We don’t want anybody permanently;
it ain’t steady work.” I said, “Oh, I thought it
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was,” and he said, “No.” So I said if he wanted
me to do it for three dollars, I wasn’t doing any-
thing that day, and I would do it willingly to get
the money.

Q. Weren’t you to work for a dollar an hour?
A. What, sir?

Q. Weren’t you to work for a dollar an hour?
A. The understanding was three dollars for the
car, and it would take about three hours, previ-
ous—always took about three hours.

Q. Didn’t you ask for the rate you were to re-
ceive? You were interested in that, weren’t you?
A. I asked for the amount, yes.

Q. And weren’t you told that it was a dollar an
hour? A. No, never was. No.

Q. You were not told that? A. Not that I re-
member. The whole money was in the lump sum,
a car lot.

Q. Well, was anything said about other carloads
of flour which they were expecting to arrive there?
A. After I finished. After four o’clock that day.
I worked from one to four, ten minutes past four,
something like that.

Q. You worked three hours? A. Yes.

Q. For that you received three dollars, at the
rate of a dollar an hour? A. Yes.

Q. I mean at the original conversation with Mr.
Walker, before you went to work, was anything
said about other carloads of flour coming in? A.
No.

Q. But it was discussed that night when you
finished the work? A. Yes, sir.

Q. And with whom did that discussion take
place? A. Mr. Walker, Senior, was at the desk.

Q. Any one else there? A. Yes.

Q. Who? A. The other Mr. Walker.
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Q. Junior? A. Yes.

Q. What was said about other carloads of flour
coming in at that time? A. Shall I explain just
the way he said it?

The Court: Yes, yes.

A. He said to me, “How do you like this work,”
and I liked it all right if it was steady, but it wasn’t
steady and I couldn’t afford to hang around for
the work like that. “Well,” he says, “We got one
car more coming in on Friday. Would you come
down and do that?” I said, “Only too glad to do
it if I ain’t working on a steady job.” He says,
“Well, how will we know?” “Well,” I says, “You
could let me know.” So that is the way he came
to come to my house.

Q. Well, you knew at that time that you hadn’t
any job, didn’t you, Mr. Mullen? A. Why, no, sir;
I was figuring with the Athenia Car Company, to
go to work there.

Q. With whom? A. Athenia Car Company.

Q. Athenia Car Company? A. Yes, sir.

Q. You had anticipated taking a job there? A.
In fact, that is where my wife was that afternoon,
Friday afternoon.

Q. You didn’t take that job? A. I was to go to
work the following Monday morning, but I didn’t
go.
Q. Well, you knew that the Walkers were in the
flour business, didn’t you? A. Not until I went
there that morning.

Q. But you saw the large warehouse, didn’t you?
A. Yes, when I went there. Yes.

Q. You saw the flour that was in there? A.
After I was hired, yes, sir.

Q. Well, when you first went to work on May
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4 what did you do, just go right in and go to work?
A. Why, Mr. Walker took me in and showed me to
this Pete, the superintendent or foreman or what-
ever you call him, and told me to do as he said;
he would show me what to do.

Q. He told you that Pete would show you what
to do? A. Yes.

Q. Of course, you knew what the work was,
didn’t you? A. Why, I knew it was unloading the
car of flour when I went in there, yes, when I got
the job.

Q. And you would take a hand truck in the car—
A. Yes.

Q. —and pile the bags of flour on the hand
truck? A. Yes.

Q. About how many? A. Well, the first day I
think we put four bags on a truck because they
weighed 140 pounds.

Q. Then you pushed the truck out of the car into
the warehouse? A. Yes, sir.

Q. To pile the flour up? A. No, sir, not that
day; just throwed them off the truck up against
the wall, just four high, as they came on the truck;
throw them against the wall, to be either piled
later on or taken away in the automobiles.

Q. I see. The first day you only piled them four
high? A. Didn’t touch the piling at all.

Q. I see. Well, weren’t these the bags that you
had removed on the 4th that you were piling on
the 7th? A. No, sir.

Q. Were the bags that you unloaded on May
4th taken in the warehouse? A. Yes, sir.

Q. In the same place where you were taking the
bags on May 7th? A. No, sir, different sides, be-
cause there wasn’t any place they could be put.

Q. Was it in the same warehouse? A. Yes, sir.

40
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Q. Mr. Walker told you that he would like to
have you come back and do this work, didn’t he?
A. Yes, sir.

Q. And you were willing to do it? A. As I said,
if—

Q. If you didn’t get any steady job you were
willing to take this job of unloading flour when-
ever the cars came in? A. That one car, yes, sir.
I couldn’t promise him that I would do it, but I
would do it if not working.

Q. That is, you promised Mr. Walker that you
would do this work of helping unloading the flour
if at the time you were not engaged in some other
steady job? A. Yes, sir.

Q. I show you another paper, Mr. Mullen, and
ask you if that is your signature there (handing
a paper to the witness) ? A. Yes, sir.

(Paper marked D-2 for Identification.)

Q. I show you another and ask you if that is
your signature? You can look at all of it if you
want to. A. Yes, sir, that is my writing.

Q. You swore to that, didn’t you? That is your
affidavit, isn’t it? A. I don’t think I ever swore
to anything.

Q. Is that your signature there? A. Yes, sir. I
don’t know whether—

Mr. Stites: Mark that, please.
(Paper marked D-3 for Identification.)

Q. I show you another paper and ask you if
that is your signature? A. Yes.

(Paper marked D-4 for Identification.)

Q. Is that your endorsement? Look at all of
these. A. Yes, they are.
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(Five papers marked D-5, D-6, D-7, D-8&
and D-9 for Identification.)

Q. Now, Mr. Mullen, didn’t you consider that
whenever you worked for Mr. Walker that your
wages were to be fixed upon a basis of forty-five
to sixty dollars per week? A. No, sir.

Mr. Markley: May I have that repeated?

The Court: Didn’t you consider that
whenever you worked for Mr. Walker your
wages were to be forty-five to sixty dollars
a week? And the answer is, “No, sir.”

Q. WIill you examine that, Mr. Mullen. Number
28 there. That is the paper which you said you
signed. A. I never saw that before.

Q. You never saw it before? A. No.

Q. But you signed it, didn’t you? A. That is my
signature.

Q. Didn’t you read this paper before you signed
it?

Mr. Markley: I object to this, your
Honor. It is not cross examination.

Mr. Stites: He has been asked about his
compensation, your Honor, on his direct ex-
amination.

The Court: I suppose it is on that theory,
but with respect to that petition, if that is
what it is, might contain otherwise, I think
perhaps it is not cross examination. With
respect to the wages that he received and
the nature of his employment, whether it
was casual or permanent, I suppose you
might cross examine him on that by the use
of that paper. But if you propose to go into
the contents of that paper, all of it, it would
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not be cross examination, I think. You
would have to make him your witness at the
proper time.

Q. Well, at the time that this paper, which is
marked for Identification D-3—you considered
that you were to have steady employment with Mr.
Walker’s concern, didn’t you?

Mr. Markley: Objected to.
A. Never knew anything about it.

Mr. Markley: I will withdraw the objec-
tion.

Q. Well, it was discussed at that time that you
were to have this job if you wanted it and could
take it whenever there was a carload of flour in?
A. Yes.

Q. That was discussed, wasn’t it? A. Of the car-
loads, yes, if I wasn’t working I would come down
and do the work.

Q. And for that you were to get a dollar an
hour? A. A dollar an hour was never mentioned,
sir. It was three dollars for the carload lot, re-
gardless of the time it took, whether two hours and
a half or four hours.

Q. Or a half hour? A. Well, it could not be done
in a half hour.

Q. You got along all right on May 4, didn’t you?
No trouble in unloading the flour on that day? A.
Yes, sir.

Q. Everything was all right? A. Yes, sir.

Mr. Stites: I think that is all.
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ALICE CARTLEGE, sworn.

Direct examination by Mr. Markley:

Q. Where ao you live, Mrs. Cartlege? A. I now
live at 19 Belmont Avenue.

The Court: A little louder. 19 Belmont
Avenue. Paterson?
The Witness: Garfield.

Q. Garfield. Did you live in the same house
with Mr. Mullen at one time, in May, 1926? A. Yes.

Q. And do you remember a man’s coming to
you on May 6 with this card (handing exhibit to
witness) ? A. Yes.

Q. Did he give it to you? A. Yes.

Q. And did you give it to Mr. Mullen? A. Yes,
I did.

Q. Was the writing on the back when you got it,
just as it is there? A. Yes, done at my house.

Q. Wrote it in your house? A. Yes.

Mr. Markley: That is all.
Cross examination by Mr. Stites:

Q. Ever see him there before? A. No, sir.

Q. What did he say? A. He asked me—when
he came in I came outside, because Mr. Mullen told
me if someone came to the house I could see who
it was for him, and I came outside when Mr.
Walker came and I told him that Mr. Mullen was
out.

Q. He told you that he was expecting someone
to come? A. No, only in case—I was minding the
baby for them, and I thought perhaps it was some-
one for them.

Q. When Mr. Mullen left that time where did
he go, do you know? A. I don’t know.
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Q. Go to the theatre? A. I don’t know.

Q. When he left he told you he was expecting
someone to call for him? A. He didn’t tell me he
was expecting anyone.

Q. What did he say to you? A. In case someone
should come, why, I could see who it was, because
he lived upstairs and I lived downstairs.

Q. In case someone should come there and find
him out? A. Yes.

Q. Then, he was expecting someone, wasn’t he?
A. No, he was not.

Mr. Markley: I object.
The Court: I always leave word to take

my telephone calls, but I am never expect-
ing any. There is a big difference.

Q. That is all he said to you? A. Yes, that is all.
Q. And what did the man say when you saw
him? A. I told him Mr. Mullen was out.

Q. What did he say to you at first? A. I can’t
exactly remember.

By the Court:
Q. Did he ask for Mr. Mullen? A. Yes, he did.

By Mr. Stites:

Q. Did he say what he wanted of him? A. No,
he didn’t say, but afterwards he did. He left—
he said he would leave his card and I should tell
Mr. Mullen that he called, and if he could not work
the next morning he should ring him up.

Q. If he could not report the next morning he
should ring him up? A. Yes.

Q. And then when Mr. Mullen came home— A.
I gave him the card.

Q. What did he tell you, what did you tell him?
A. I told him what Mr, Walker said.
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Q. What did Mr. Mullen say? A. He didn’t say
anything. He just took the card and went upstairs.

Q. Isee. You lived in the same house, I believe?
AnYes:

Q. Mr. Mullen had not worked for some time
previous to May, had he? A. Yes, I think he had.

Q. Wasn’t there a strike in Passaic at that time?
A. No, he just was laid off a few days before, or
I don’t know how long before.

Q. Wasn’t that about the time of the strike? A.
No, there was no strike.

Mr. Markley: I object to it as immate-
rial.

Q. There wasn’t any strike? A. No, because he
worked in the same place my husband worked in.

Q. Where was that? A. Braendner Tire Com-
pany before that.

Q. Your husband worked there, too? A. Yes.

Redirect examination by Mr. Markley :

Q. You say that Mr. Walker said to you that if
Mr. Mullen couldn’t come the next day to work,
to telephone? A. Yes, he should be sure to tele-
phone.

Q. If he could not come? A. Yes.

BERTHA MULLEN, sworn.
Direct examination by Mr. Markley :

Q. Are you the wife of James J. Mullen? A.
Yes, sir. _

Q. Were you married to him in May, 1926? A.
No, sir.

Q. When were you married? A. January, 1923.

Q. Then, you were married in 1926? A. Yes.
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Q. If you were married in 1923? A. Yes.

Q. Have you lived with him ever since you were
married to him? A. Yes, sir.

Q. You, of course, know nothing about the ac-
cident. I suppose you found out your husband
was in the hospital? A. Yes, sir, I found out three
o’clock that afternoon.

The Court: A little louder. You found
it out three o’clock that afternoon?
The Witness: Yes.

Q. Did you go to the hospital? A. Yes.

Q. Did you see him there? A. Yes.

Q. I suppose you visited him after that at the
hospital? A. Yes, sir.

Q. Now, when he came home did you take care
of him? A. Yes, sir.

Q. And outside of this job that he has in New
Brunswick as janitor, has he had any other job?
A. No, sir.

Q. You live there with your mother, I believe?
A. Yes, sir.

Q. Do you help him with this janitor work every
night? A. Every night.

Q. You go down to the place with him, where
he works? A. Yes.

Q. To help do the work, as I understand it? A.
Yes.

Q. Could you tell whether your husband had
any pain from this accident?

Mr. Stites: I object to that.
Mr. Markley: I will withdraw it. Cross

examine.

Cross examination by Mr. Stites:

Q. Mrs. Mullen, you live with your mother, do
you? A. No, sir.
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Q. Whose mother-in-law is this that you live
with? His mother? A. No, I live at 130 Church
Street, right across the street.

Q. You don’t live with your mother-in-law? A.
No, sir.

Q. You live right across the street? A. Yes.

Q. How far away is this building of your hus-
band’s? A. Right up the block.

Q. Eh? A. It is right up the block.

Q. About a block away? A. Yes, sir.

Q. Eh? A. Yes, sir.

Q. How does he get up there to take care of this
work? A. Walks up with his cane and I go up,
and then I do the work, and he will just pick up
around the papers, what he can.

Q. Does he walk up? A. Yes, sir.

Q. Who does the sweeping? A. I do.

Q. Does he help you? A. No.

Q. How many times do you go down to the
buiiding a day? A. Well, we go once a day.

Q. Once a day? A. Yes.

Q. Who tends the furnace? A. There isn’t any;
it is an oil burner.

Q. What is that? A. It is an oil burner.

Q. An oil burner? A. Yes.

Q. Who tends to that? A. Why, all we have
to do is wind the clock up.

Q. Wind the clock up? A. Yes, the oil burner.

Q. Don’t you have to turn any oil on? A. No,
Sir.

Q. Where does the oil come from? Barrels?
A. Why, the man brings it in and puts it in through
the sidewalk, and it goes down to the cellar.

Q. Who fetches the barrels? A. Why, the con-
cern that they buy the oil off.

Q. Who attaches them to the oil burner? You?
A. No, sir.
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Q. You and your husband? A. Between us.

Q. Between you? A. Yes. ‘

Q. How large are these barrels of o0il? A. Why,
it is a tank of oil.

Q. How large is it? A. That I don’t know.

Q. That high (indicating)? A. I couldn’t say;
I don’t know anything about them.

Q. Four or five feet high?

By the Court:

Q. Did you ever see it? A. No, sir. We just
have to turn a clock upstairs.

Q. Did you ever see the tank? A. No. e

Q. If you didn’t see it, don’t try to describe it.

By Mr. Stites:

Q. I thought you said you and your husband
adjusted these tanks to the oil burner so as to get
the oil in it? A. No, sir. You go in—they put the
oil down through the sidewalk. The oil company
comes and puts the oil in. You go upstairs a.nd
you turn a clock, and then there is a little thing
you move to put it on and shut it off.

By the Court:

Q. Is that a thermostat? A. Yes, sir.

Mr. Markley: As I understand it, this oil
is put into a pipe from the street; they had
nothing to do with it at all.

By Mr. Stites:

Q. Did you and your husband fix this tank? A.
There isn’t any tanks. .

Q. Well, what was it you and your husband (%ld
that you were telling us about in connection with
this furnace? A. Why, all we do, when the man
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comes you go upstairs and get a thing to unscrew
this thing on the sidewalk that the man puts the
oil in. That is all to do with it.

Q. Then you just turn it on? A. Yes,

Q. Does it have to be cleaned out? A. Not as
I know of.

Q. The burner does not have to be cleaned out?

A. Not as I know of. I haven’t seen the burner
myself.

By the Court:

Q. What? A. I haven’t seen it burning myself;
all I seen the thermos upstairs.

Q. Well, didn’t you ever go into the cellar? A.
No.

Q. You don’t know what is in the cellar? A. No.
By Mr. Stites:

Q. How do you know there is an oil burner down
there? A. My husband and Mr. Seller goes there.

Q. Does your husband go in the cellar? A. He
goes in through the shoe store.

Q. You don’t know what he does when he goes
down there? A. No, sir.

Q. Is there an elevator in that building? A. Not
as I know of.

Q. How many floors are in the building? A.
Two floors.

Q. The only way to get up the two floors is to
walk up? A. Yes.

Q. No elevator? A. No, sir.

Q. Your husband does that all right? A. Well,

it takes him quite some time to get up the steps.
Q. But he does it? A. Yes.

Q. He goes up and down, doesn’t he? A. He
does, yes.

Q. How does he pick this paper up? A. Why,
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he collects it from one room—he has a barrel out-
side—and then dumps it in the barrel, and I carry
the barrel down myself.

Q. You carry the barrel down? A. Yes.

Q. Alone? A. Yes.

Q. How big a barrel is it? A. Oh, like an ash
can.

Q. How long had it been before your husband
had been doing any work prior to May 4, the time
he was injured? A. Oh, maybe a week or so.

Q. Prior to May 4, do you remember that was
the first day he went to work for Walkers? A. Yes.

Q. Prior to that, you say, he hadn’t done any-
thing for a week? A. No, sir. He left Flintkote.

Q. He hadn’t been working for a week? A. No,
sir. _

Q. He hadn’t left the Flintkote the day before,
had he? A. No, sir.

Q. Been home a week before; is that right? A.
I don’t know exactly how long he had been home,
but when he left the Flintkote he saw the ad in
the paper.

Q. But he had been home a week before he saw
that ad? A. That I can’t say.

Q. Isn’t that what you said first? A. But I am
not sure.

Q. Isn’t that—you don’t know whether that is
true or not? A. I am not sure.

Redirect examination by Mr. Markley:

Q. When you first went to New Brunswick did
you live with your mother then? A. Yes.

Q. And after you had been there a while your
husband got this job and you moved your belong-
ings across the street? A. Yes.

Mr. Markley: That is our case, your
Honor.

PLAINTIFF RESTED.
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Motion for Non=Suit.

Mr. Stites: Your Honor, I move for a non-suit,
first upon the ground that it shows by the testi-
mony of the plaintiff that this was not a casual
employment, and therefore, it should be decided
under—in accordance with the Workmen’s Com-
pensation Act; and upon the further ground that
it appears from the testimony that the plaintiff
was guilty of contributory negligence; and further
that he had worked at the defendants’ place of
business prior to the date of the accident, and he
necessarily knew the dangers of piling flour and
unloading it, having worked at it at a previous
occasion, that the dangers, whatever they were,
were apparent; and that he assumed the risks in-
cident thereto; and on the further ground that it
appears that if there was any negligence in the
case it was both the negligence of the plaintiff
and a fellow employee who was working with him
at the time.

The Court: I will g_ear you on the reply, Mr.
Markley. 1

(Discussion.)

The Court: The question of contributory neg-
ligence, of course, is a question of fact for the jury.
I will overrule the motion on that point. I will
reserve decision on the question of the assumption
of risk and whether the case comes within the
Workmen’s Compensation Act. I will reserve de-
cision on the casual employment.

Mr. Stites: And your Honor will protect me
as to my exceptions?

The Court: Certainly. When I have ruled
definitely. 1 will hear your defense.

(Adjourned until Thursday, January 10, 1928,
at ten o’clock in the forenoon.)
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Paterson, N. J., January 19, 1928.

The Court: Decision was reserved yesterday
on the motion for a non-suit. One of the reasons
urged in support of that motion was that the case
came within the Workmen’s Compensation Act
because the employment by the defendants of the
plaintiff was of the nature provided for in that
Statute and was not of a casual kind as included
under Section 23, Subdivision C, of said Act. That
section provides that employer is declared to be
synonymous with master and includes natural
persons, partnerships, and corporations. Em-
ployee is synonymous with servant and includes
all natural persons who perform services for an-
other for financial consideration, exclusive ot
casual employment, which shall be defined, “If in
connection with the employer’s business, as em-
ployment, the occasion for which arises by chance
or is purely accidental, or even in connection with
any business of the employer, as employment not
regular, periodic, or recurring.”

It will be noted that the casual employment there
defined is that occasioned by chance or that which
is purely accidental or which is not in connection
with the employer’s business, not regular, periodic,
or recurring. In the case at bar the defendants
were engaged as flour merchants. They received
flour at their warehouse by rail. They transferred
the flour from the cars to their warehouse. The
plaintiff was employed by the defendants on two
occasions to assist in moving the flour from the
cars to the warehouse with another employee. The
first occasion was on May 4, 1926, when he worked
for three hours, and the second was on May 7,
1926, when, while engaged in piling the bags of
flour in the warehouse, some of the bags became
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dislodged and falling on him caused the injuries
of which he complains.

The removal of this flour from the cars and the
storing of it in the warehouse was not occasioned
by chance, nor was it purely accidental, but was
a necessary part of and in connection with the
regular business of the employer. The fact that
the plaintiff was only engaged on two occasions is
not the test, but, rather, the nature of the employ-
ment.

The recent decision of the Court of Errors in
Thompson against Wagner, reported in 139 Atlan-
tic at page 344, which was cited by counsel on the
argument on the non-suit, seems to me to be not
controlling. The facts in that case are clearly dis-
tinguishable, in my opinion, from those in the case
at bar. The employment in that case was the re-
moval of snow, and the decision was that the snow-
fall was by chance and not certain, depending on
the vicissitudes of atmospheric conditions, and
employment in removing it was casual. In Sabella
against Brazilero, in 87 New Jersey Law, at page
710, the employment was the unloading of a ship
by a stevedore, and the Court held that the em-
ployment was not casual, that is, the Supreme
Court so held in that case, and the opinion of the
Supreme Court was adopted by the Court of Errors
as its opinion, and it was affirmed.

The facts there, as to the nature of the employ-
ment, are quite similar to this case. While it is
true that that case was decided before the Section
of the Act we are considering was amended, still,
in my opinion, that fact does not limit its ap-
plicability to the instant case.

For these reasons the motion for a non-suit is
granted.

Mr. Markley: May I note my exception, sir?
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The Court: That makes it unnecessary for me
to consider the other points raised in the motion
for non-suit. It is unnecessary for me to consider
the other points that you raised, that there was an
assumption of risk. I don’t need to consider that,
because in my view there was no prima facie case
made out. I think it was clearly a question of law
for the Court on that point.

Mr. Markley: On the Workmen’s Compensation
Act, you mean, not on the assumption of risk at
all?

The Court: No, it is not necessary.

Mr. Markley: On the question of negligence?

The Court: I said that was a fact question for
the jury, but I reserved decision on the other two
points.

Mr. Stites: Whatever your Honor did consider
is on the record, but as adverse to my motion, if
there was anything, I would like to take exception
to. Your Honor said that it was a question of neg-
ligence.

The Court: No, I didn’t say that. I said it was
a question of fact for the jury.

Mr. Stites: I think my motion was that there
was no negligence on the part of the defendant.

The Court: I think so.

Mr. Stites: Whatever your Honor—

The Court: But this is the only point involved.
This is the only point on which there can be any
controversy, the question of the propriety of my
granting a non-suit for the reasons that I did.

Mr. Stites: If the case should go up I would
like to have the advantage of any exceptions.

The Court: Of course, the record speaks for
itself.

Mr. Markley: May I note my exception now, so
there won’t be any question about it?

The Court: Oh, yes.
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Postea.
(Filed January 31, 1928.)

This case was tried before Judge Newton H.
Porter (to whom the same was duly referred) with
a jury, at the Passaic Circuit on January 18 and 19,
1928, and the plaintiff having submitted his evi-
dence and the Court being of opinion that it was
not sufficient to entitle him to recover, ordered
judgment of nonsuit to be entered against him.

Dated January 31, 1928.
NEwTON H. PORTER,
Circuit Court Judge.

Judgment.
(Entered February 3, 1928.)
NEW JERSEY SUPREME COURT.
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This case was tried before Judge Newton H.
Porter (to whom the same was duly referred), with
a jury, at the Passaic Circuit on January 18 and 19,
1928, and the plaintiff having submitted his evi-
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Judgment.

dence and the Court being of opinion that it was
not sufficient to entitle him to recover, ordered
judgment of nonsuit to be entered against him.

Whereupon it is adjudged that the complaint of
the plaintiff be dismissed, and that
the defendants, Harry R. Walker,
Robert G. Walker and Harry R.
Walker, Jr., doing business under
the firm name and style of H. R.
Walker & Sons, do recover of the
said plaintiff, James J. Mullen,
their costs, which have been taxed
at the sum of

Judgment entered February 3, 1928.

WM. S. GUMMERE,
G. ).

(8520

New Jersey Court of Errors and Appeals

JAMES J. MULLEN,
Plaintiff-Appellant,

D.

Harry R. WALKER, RoOBERT G. | A#ction at Law.
WALKER and HArrRY R. On Appeal from
WALKER, JR., doing business Supreme Court.
under the firm name and style
of H. R. Walker & Sons,

Defendants-Respondents.

BRIEF IN BEHALF OF APPELLANT.

1.
Statement of the Case.

This appeal brings before this Court for re-
view, a judgment of nonsuit of the Supreme Court,
granted at the Passaic Circuit by Circuit Judge
PoRTER, in an action wherein the plaintiff-appel-
lant (hereinafter referred to as the plaintiff)
brought suit to recover damages for personal in-
juries sustained by him while engaged in a casual
employment with the defendants-respondents
(hereinafter referred to as the defendant).

At the close of the plaintiff’s case counsel for the
defendant moved for a nonsuit on a number of
grounds, but primarily on the ground that the
plaintiff was not a casual employee, but on the con-
trary that he was a regular employee of the de-
fendant and that the accident arose out of and in
the course of his employment; therefore, his right
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to recovery was under the Workmen’s Compensa-
tion Act of this State (p. 49). After argument the
Court granted the motion on the ground that the
plaintifi’s right of recovery was under the Work-
men’s Compensation Act (pp. 50-52). It is from
the judgment entered on that rule that the plain-
tiffi's appeal is taken (p. 53). The grounds of
appeal while three in number are one in point of
fact, namely, that the Supreme Court erred in non-
suiting the plaintiff (p. 1).

2.
Grounds of Appeal.

The grounds of appeal as stated are limited to
one ground, namely, that the Supreme Court erred
in nonsuiting the plaintiff; that the issues should
have been submitted to the jury for decision; that
the plaintiff was a casual employee and as such
did not come under the Workmen’s Compensation
Act of New Jersey.

Under the well settled rule we presume that the
judgment of nonsuit will be sustained if good on
any legal ground.

The grounds urged in support of the nonsuit are
as follows (p. 49) :

1. The plaintiff was not a casual employee and,
therefore, his right to recovery should be under
and in accordance with the Workmen’s Compen-
sation Act.

2. The plaintiff was guilty of contributory neg-
ligence as a matter of law.

3. That the plaintiff assumed the risk of the
injury which he received.

4. That the negligence was not that of the
master but of a fellow employee of the plaintiff.

3.
BRIEF OF THE ARGUMENT.

182

The plaintiff’s employment was a mere
casual employment which by the express
terms of the Workmen’s Compensation Act
is excluded therefrom and his right to re-
covery under the adjudicated cases is at
common law,

The decision of this point requires a résumé of
the testimony.

The Facts.

The plaintiff testified that as a result of an ad-
vertisement in a newspaper, he called at the place
of business of the defendant and sought employ-
ment on May 4, 1926. That was the date of his
call in response to the advertisement and he
started work at one o’clock in the afternoon and
was through at five minutes after four. When he
called to inquire for work he asked whether it was
steady work. He was informed by one of the
partners that it was not, that they had only one
car of flour to unload from a freight car to the
warehouse of the defendant and that defendant
would pay $3 for such unloading. He accepted the
Job, performed the task and was through and paid
around four o’clock.

After he had finished, one of the partners asked
him whether he liked the work and the plaintiff
replied that he did. He was asked whether he had
any experience in piling flour in a warehouse and
he replied in the negative. He was then asked
what his employment had been and he replied a
rigger, an iron worker by trade and that he could
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not secure employment at that job and was willing
to do anything.

One of the partners of the defendant then in-
formed him that they expected another car of flour
two or three days later and he was asked whether
he would come at that time and pile the flour. He
replied that if he was not working or if he did not
get anything steady he would come and do
that job and be glad to get it even though it was
only a car at a time and not steady work (pp. 12-
13). When he returned to his home on the evening
of May 6, 1926, he found a card waiting for him
with the defendant’s name upon it and on the back
the words “8 A. M. May 7.” At the appointed time
he called at the place of business of the defendant
and was received by one of the partners who said
that he had one car of flour which would have to
be piled in the warehouse. The partner then called
the superintendent of the warehouse and directed
the plaintiff to put himself in charge of the super-
intendent and do exactly what he was told to do.
Plaintiff had had no experience in piling bags of
flour or any bags of similar materials. These par-
ticular bags weighed 98 pounds and were about
10 inches thick, about 30 inches long and 14 inches
wide (pp. 14-15). Under the superintendent’s di-
rection, the plaintiff proceeded to pile the flour,
the superintendent doing most of the arranging of
the bags and instructing the plaintiff with respect
to the arranging thereof. One of the partners of
the defendant also assisted in the task of arrang-
ing the bags and gave instructions as to how it was
to be done. This partner said to pile up the bags
as close as possible together so that they did not
block the runway and this partner selected the
particular space within which these bags were to
be piled and they were to be piled “as high as pos-
sible” (pp. 18-19). In accordance with the instruc-
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tions of the superintendent and the partner and
working with the superintendent who was bossing
the job, the plaintiff brought in the heavy bags,
weighing ninety-eight pounds and one tier was
finished completely to the ceiling of the warehouse.
After the first tier had been partly up a second tier
of bags was started, and in order to pile the first
tier to the ceiling, plaintiff was instructed to stand
on the second tier. As he was standing on the
second tier with the superintendent, the first tier,
without warning, started to bulge in the center and
fell upon him, breaking his leg in one-half dozen
different places and causing him very serious in-
juries, crippling him for life (p. 21). This testi-
mony as to just how the accident happened is as
follows (p. 19, line 30, to p. 21, line 20) :

“Q. Now, while you were progressing with
the work did any of the Walkers come in? A.
Young—only just the old Mr. Walker; I will
have to call him old Mr. Walker—pardon me
for saying so. But he came in and he said,

he asked Pete if his son had instructed him
how to pile, and Pete said, ‘Yes.’

“Q. Now, then, you finished one pile right
up to the ceiling, you say? You finished one
pile almost to the ceiling? A. In order to finish
the one pile we had to start the second pile,
and we carried that up about eight bags high,
and then we took the hand truck and go into
the car and take a load of five bags on the
truck. We would set the truck in that position
with the bags on it (indicating). I would get
on one side and him on the other and pile
them up on top of this eight high. Then we
put a bag on end and climb up on this eight
high, and then lifted them and piled them in
tiers, and he would say, ‘To me, to you, to
center,” and so forth, and that was all the
time

“Q. What do you mean, to me, to you? A.
He would throw it like that to me (indicating).
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“Q. Were you both standing on the second
%)rile at that time, that was eight feet high? A.

es.

"‘Q. You would be, then, finishing the first
pile? A. We was just finishing the first pile.

“Q. Yes. Now, where were you when the
gccident happened? Where were you stand-
ing? A. I was standing on the second pile,
with my back to the partition.

f‘Q. Yes? A. We were out, I would say,
thirty inches from the wall this way (indicawt-ﬂ
ing), and standing on the second tier, with my
back up against this partition.

“Q..Now, what happened while you were
standing on this second pile which was about
eight high? What happened? A. Without
any warning at all, the middle of this tier—

“Q. Which tier? A. The tier against the
wall.

“Q. The first pile? A. The pile that was up
fu}ly. Without any warning whatever the
mld.dle of this tier—I will have to use the word
be}hed out or bulged out, and threw me against
this partition, which is no possible chance for
me to get down, and the bags fell. The force
of them put me on the floor.

“Q.. Did you attempt to hold up that tier at
all with your hands? A. It would be foolish-
ness. No, sir, I didn’t.

“Q.. Did you have a chance to get off? A
Positively not. '

“(_). Where did you land after this tier had
’be‘l‘hed out at the center? A. Right on the floor.

Q. Could you say about how many bags
had fallen from that first pile? A. I would say
there was about, roughly, thirty bags came off
the tier. |

“Q. About how much did the i ;
say7 LA 98 potnde- 1tk gt

“Q. Apiece? A. Yes.

:Q. Were you able to get up? A. Why, no.

Q. Why not? A. I thought my both legs
were cut off. i

“Q. Could you stand up? A. No.”
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