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3J1tm ~mm1 <lrourt of crtrrorn nnb §lpprnli . 
.i\,.LBERT N. BROWN, plaintiff' in error, 1 

v. l-Vrit of errM to the Supremo 

J 
Oourt.-Returnr,,ble 2d Tues-

THE MORRIS CANAL AND B.ANK!NG day O Maroh, 1858. 
COMPANY, prosecutorsm c~rt10rar1, de- :f 
f13ndants in error, ,, 

Albert N. Brown, being the owner of lands situated in the 
township of Bergen, in the county of Hudson, and state of New 
Jersey, and along New York bay, as herein after in the state of the 
case described, petitioned· the board of freeholders of the county 
of Hudson to grant him a license to build a <lo<.:k, wharf, or pier. 

The peth\op was granted, and the board of frpeholders nuthor-
ized a license, which license is dnted January 17th, 1855. There-
upon the Morris Canal and Banking Company removed the 
Jicense, arid all the proceedings touching the same, to the Supreme 
Court, by a writ of certiorari, which writ of certiorari was directed 10 
to the board of chosen freeholders of the county of Hudso11, and 
was made returnable on the first Tuesday of June, 1855. 

The cause was argued at the Supreme Court. on the 24th day of 
February, 1857, before Mr. Henry W. Green, Chief Justice, and 
Mr. Justice Potts, Mr. Justice Ogden, and Mr. Justice Vreden-
burgh. 

At the Februa1·y term, 1858, the Supreme Court pronounced 
their judgment, that the license granted by the board of chosen 
freeholders of the county of Hudson to Albert N. Brown should 
be set aside. The Chief Justice and Mr. Justice Ogden and Mr. 20 
Justice Vredenburgh being of opinion that the license should be 
set aside, and l\Ir. Justice Potts being of opiuion that the license 
was lawfully granted, and that the certiorari should be dismissed, 

The fo11.owing is the state of the case. 
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Phillips & Boswell, printers, Trenton. 

THE STATE, THE MOHRIS CANAL AND 
JlANKING COMPAKY, PROSECUTORS, 

ALBERT N. DROWN, 

/ On cerliora,·i to remove a 

J 
license groufrd to Al~ 
bert N. Brown. 

The following statement shows the substance of the return, and 
which has been agreed upon as a state of the cose. 

Albert N. Brown presented his petition under the act entitle,], 
"An act to authorize the owners of Ian Us upon tide waters to build 
wharves in front of the same." 

A notice, dated November 11, 1854, was given by Albert N. 
Brown, that he would apply' for a license, on the twenty-fifth day 
of December, 1854, to the ],board of chosen freeholders of the 
county of Hudson, of which the following is a copy: 

"Public notice is hereby given, that the subscriber, being owner 10 
in fee of certain Jands and premises, situate in the township of 
Bergen, in the county of Hudson, and state of New Jersey, being 
a tract of lan<l containing about forty-five acres and twenty-two 
hundredths of an acre, ,vhich is in wi<lth, at right angles, eleven 
chains and eighteen I inks, aud bounded as fo11ows: southeast, by 
New York bay; southwest, by lot numbered three, in partition 
map of property between Jacob Merseles and the heirs of Merseles 
J, Merseles; northwest, by the road which leads from Jersey City 
to Bergen Point; and northeast, by the! ands of Tunis J, Van Pelt 
and George Vreeland, will apply to the board of chosen freehold- 20 
ers of the county of Hudson, on Monday, the twenty-fifth day of 
December, eighteen hundred and fifty-four, at the court house at 
North Bergen, in said county, at ten o'clock in the forenoon of 
that day, for a license to build a dock, wharf, or pier, in frout of 
the said lands, as the said lands front on New York hay, to extend 
beyond the limits of ordinary low water mark into New York bay 
aforesaid, which said dock, wharf, or pier shall commence at a 
point on the most northeasterly part of the said tract, where the 
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division line between the lands of George Vreeland and the said 
tract terminates at high water mark; from thence, 1·unning south, 
twenty-six and a half degrees east, along the continuation of the 
said line, to a point two hundred feet beyond ordinary low water 
mark; thence southwesterly, seven hundred and seventy feet, more 
or less, to a point where the same would intersect the line between 
the lands of the subscriber and Stephen Vreeland and Mary his 
wife, extended in the course of the said line into New York bay; 
thence, along the line between the lands of the subscriber and 

10 Stephen Vreeland and Mary his wife, north, twenty-six and one 
half degrees west, to high water mark, which dock, wharf, or pier 
will be seven hundred and seventy feet in length, more or less, and 
extend as much as two hundred feet beyond low water mark. 

ALBERT N. BnowN. 
November 11, 1854." 

This notice was advertised and pu hlished in the manner required 
by the act. 

On the 25th day of December, 1854, Albert N. Brown appeared 
before the board of chosen freeholders of the county of Hudson, 

20 and presented his petition, of which the following is a copy: 

" To tl,e board ef chosen freeholders ef the connty ef Hudson. 
The petition of Albert N. Brown respectfully showeth, that your 

petitioner is the owner in fee of a i;:ertain tract of land, containing 
about forty-five acres and twenty-two hundredths of an acre, situate 
in the township of Bergen, in the county of Hudson, and state of 
New Jersey. Said tract is in width, at right angles, eleven chains 
and eighteen links, and is bounded as follows : southeast by New 
York hay, southwest by lot number three on partition map of pro-
perty partitioned between Jacob Merseles and the heirs of Merseles 

30 J. Merseles, northwest by the road leading from Jersey City to 
Bergen Point, and northeast by land of Tunis J. Van Pelt and 
George Vreeland. 

Tbat your petitioner is, by virtue of his title in such lands, the 
owner of lands situate on tide waters, and is desirous of building 
a dock, wharf, or pier in front of the same, to extend beyond the 
limits of ordinary low water. 

That your petitioner has caused a notice of an application for a 
license to build such dock, wharf, or pier to be given by advertise-
ment inserted for six week in the Jersey City Daily Sentinel and 

40 Advertiser, a newspaper printed and published at. Jersey City, in 
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this state, and to he put up the same space of time in five of the 
most public places in the neighhorhood of said lands, which notice 
did specify the time and place of such application and the dimen-
sions or the dock, wharf, or pier intended to be built, a copy of 
which notice is hereunto annexed. 

Your petitioner would therefore respectfully ask your honorable 
body to grant to your petitioner a license to build a dock, wharf, 
or pier in front of the said lands, as the said lands front on New 
York bay, to extend beyond the limits of ordinary low water mark 
into New York bay aforesaid, which said dock, wharf, orpiershall 10 
commence at a point on the most northeasterly part of the said 
tract where the division line between the ]ands of George Vree-
land and the said tract terminates at high water mark; from thence 
running south, twenty-six and one half degrees east, along the 
continuation of the said line, to a point two hundred feet beyond 
ordinary ]ow water mark; thence southwesterly seven hundred 
and seventy feet, more or less, to a point where the same would 
intersect the line between the lands of the subscriber and Stephen 
Vreeland and Mary his wife, extended in the course of the said 
line into New York bay; thence, along the line between the lands 20 
of the subscriber and Stephen Vreeland and Mary his wife, north, 
twenty-six and one half degrees west, to high water mark, which 
dock, wharf, or pier will be seven hundred and seventy feet in 
length, more or less, and extended as much as two hundred feet 
beyond low water mark. 

Dated December 25, 1854. 
A. N. BnowN." 

The following proceedings then took place before the hoard: 
On the 25th day of December, 1854, the board of chosen free-

holders of the county of Hudson met at the court house at North 30 
Bergen, in and for the said county. The following named free-
holders appeared: Minot C. Morgan, Edmund T. Carpenter, Da-
vid Smith, Abraham W. Duryea, Samuel A. French, Benjamin S. 
Taylor, Nehemiah Knapp, William C. Arthur, Harvey M. Soule, 
Cornelius Shepherd, Mindert Van Horne, William S. Ogden, and 
George Vreeland. 

Albert N. Brown, the applicant, appeared, attended by his 
counse1. 

Ephraim Marsh, esq., president of the Morris Canal and Bank-
ing Company, appeared on behalf of the company. One of the 40 
notices had been previously served on the said company, that the 
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said application would be ma<le. Asa Whitehead, esq., appeared 
as counsel on behalr of Mary, wife of Stephen Vreeland, and Cath• 
arine, wife of Garret Vreelaml. On the sai<l 25th day of Decem· 
hel', I S54, the further consideration of the saiJ application was 
publicly adj,.,urned to We<lnes<lay, the 17th day of January, 1855, 
at ten o'clock in the forenoon of that day, at the court house. At 
the time and place to which the said application was adjourned, the 
f1Jllowing named freeholders were present, sufficient to constitute 
a quorum: iVlinot C. 1\·Iorgan, E<lmund T. Carpenter, David Smith, 

10 Ai>ralrnm \V. Duryea, Jacob J. l3anta, Benjamin S. Taylor, Sam• 
uel A. French, ·William C. Arthur, Nehemiah Knapp, Cornelius 
Shepherd, Harvey M. Sou le, William S. Og<len, Minder! Van 
Horne, and George Vreeland. 

Joseph P. Bradley, esq., appeared as counsel for the Morris 
Canal and Banking Company. Mr. Potter, of New York, coun• 
sellor at law, appeared for Mary, wife of Stephen Vreeland, and 
Catharine, wife of Garret Vreeland. Abraham 0. Zabriskie and 
I. W. Scudder appeared as counsel for Albert N. Brown, the ap• 
plicant; whereupon the applicant, by his counsel, laid before the 

20 board of chosen freeholders the following deeds, papers, writings, 
documents, and exhibits: 

"Will of Jacob Van Wagenen, dated 10th day of December, 
1782, admitted to probate. The following is the material clause in 
the will: "Item, all the r1::st, residue, and remainder of my estate, 
real and personal, after my said 1o.ving wife's decease, I will and 
dire~t be sol<l by my executors, herein after named, either at pub-
lic or pri\'ate sale, as they shall think fit," &c. 

Effie Van Wagenen was named executrix, Garret Vreeland, Ja-
cob Van Wagenen, and Guilliaume Outwater executors. 

30 Jacob ':7'an \Vagenen, surviving executor of the last will and 
testament of Jacob Van Wagenen, to Jacob i\Ierseles, the father, 
and Merseles Merseles, the son.-Deed <lated 22d day of June, 
1S24. Acknowledged 23d day of June, 1824.-Recorded, in the 
clerk's office of the county of Bergen, January 11, 1S2G. 

This <leeJ recites the will and the powers conferred, and con-
veys, f<,r the consideration of seven thousand three hundred dol-
lars, the following deecribe<l property: 

"All that piece or parcel of land situate, lying, and being in the 
township of Bergen, in the county and state aforesaid. Beginning 

40 at a stake on the east corner of said land by Yark bay, on the line 
of Samuel Gautier, running from said stake north, twenty-eight de-
grees thirty minutes west, eighty-one chains and fifty-four links, to 
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Newark bay; thence returning to said stake, the place of beginning, 
running from thence along Yark bay, the several courses, to a stake 
standing in the cove on the line of Robert Thomson; thence run-
ning from said stake along sai<l line north, twenty-eight degrees 
thirty minutes west, sixty-nine chains thirty links, to Newark bay; 
thence along said bay until it intersects the first mentioned line, 
containing one f1undred and sixty-five acres. Bounded southwest 
by land of Robert Thomson, northwest by Newark bay, northeast 
by lands of Samuel Gautier, southeast by Ynrk bay." 

Jacob Merseles and wife and Merseles J. Merseles and wife then 10 
made the following deed to the Monis Canal and Banking Com• 
pany: 

This indenture, made this second day of February, in the year 
of our Lord one thousand eight hundred and thirty-five, between 
Jacob Merseles and Letty his wife and Merseles J. Merseles and 
Susan his wife, of the township of Bergen, in the county of Bergen, 
and state of New Jersey, of the first part, and the Manis Canal 
and Banking Company, of the township of Bergen, in the county 
of Bergen, and state of New Jersey, of the second part, witnesseth, 
that the said party of the first-part, for and in consideration of the 20 
sum of two hundred and thirty-one dollars, lawful money of the 
United States of America, to them in hand well and truly paid by 
the said party of the second part, at and before the sealing and de-
livery of these presents, the receipt whereofis hereby acknow1edged, 
and the said. par\y of the first part therewith fully satisfied, con-
tented, and paid, have given, granted, bargained, sold, aliened, re-
leased, enfeoffed, conveyed, and confirmed, and Ly these presents 
do give, grant, bargain, se11, alien, release, enfeoff, convey, and con-
firm, to the said party of the second part, and to their successors 
and assigns, all that lot, tract, or parcel of land and premises here- 30 
in after particularly described, situate, lying, and being in the town-
ship of Bergen, jn the county of Bergen, and state of New Jersey, 
beginning on the line of land of Robert Thomson, where the same 
is intersected by the route of the lVIorris canal, and running north-
wardly, as said canal runs, according to the course and distance 
marked on the said map, survey, and field book of said canal, filed 
in the clerk's office of the county of Bergen, to land of George 
Vreeland, the same being lot No. 38 on said survey, and is esti-
mated to contain two acres and tbirty~one hundredths of an acre, 
strict measure; the said lot lies in the vicinity of and on the margin 40 
of New York bay, between lands of Robert Thomson and George 

·Vreeland, as by reference to said map, survey, and field book will 
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more fully appear-together with all and singular the houses, build-
ings, trees, ways, waters, profits, privileges, and advantages, with the 
appurtenances to the same belonging or in anywise appertaining; 
also all the estate, right, title, interest, property, claim, and demand 
whatsoever of the said party of the first part of, in, and to the same, 
and of, in, and to every part and parcel thereof-to have and to hold 
all and singular the above described tract or parcel oflaud and premi-
ses, with the appurtenances, unto the said party of the second part, 
their successorsand assigns, to the only prop~r use, benefit, and be-

10 hoof of the saiJ party of the second part, their successors and assigns, 
as long as used for said canal. And the said Jacob Merseles and Mer-
seles J. Merseles do, for themselves, their heirs, executors, and a<lmin-
istrators, covenant and grant, to and with the said party of the second 
part, their successors an<l assigns, that they, the said Jacob Mer-
seles and .I.VIerseles J. l\ferseles, are the true, lawful, and right owner 
of all and singular the above described land and premises, and of 
every part and parcel thereof, with the appurtenances thereunto 
belonging, and that the said land and premises, cir any part thereof, 
at the time of sealing and delivery of these pr".sents, are not en-

20 cumbered by any mortgage, judgment, or limitation, or by any en-
cumbrance whatsoever, by which the title of the said party of the 
second part, hereby made or intended to be made for the above 
described land and premises, can or may be changed, charged, al-
tered, or defeated in any way whatsoever; and also, that the said 
party of the first part now have good right, full p,owe;., and lawful 
authority to grant, bargain, sell, and convey the said land and pre-
mises in manner aforesaid, and also, that they, the said Jacob Mer-

1seles and Merseles J. Merseles, will warrant, secure, and for ever 
defend the said land and premises unto the said party of the second 

'30 part, their successors and assigns, for ever against the lawful claims 
and demands of all and every person and persons, freely and clearly 
freed and discharged of and from all manner of encumbrances 
whatsoever. 

In witness whereof, the said Jacob Merseles and Letty his wife 
and Merseles J, Merseles and Susan his wife have hereunto set 
their hands and seals, the day and year first above written. 

JACOB MERSELES, 
her 

LETTY H MERSELES, 
mark 

MERSELES J. MERSELES, 

SUSANNA MERSELES, 

[ L. s. l 
[L. s. l 
[ L. s. l 
[ L, s. l 
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The words "heirs" erased, and II successors" substituted, when 
applied to the party of the second part, and the word "forever" 
erased in the ltabendum clause, before execution. 

Signed, sealed, and delivered in the presence of 
GARRET SIP. 

Merseles J. Merseles died 21st March, 1837. Jacob Merseles 
died 14th March, 1846. 

Merse1es J. Merseles, the person named as Merseles l\ierseles in 
the deed from Jacob Van Wagenen, executor, &c., ma<le his will, 
dated 20th March, 1837, which was admitted to probate 13th July, 10 
1837. 

The farm in question passed under the residuary clause in this 
will, viz: "AH the rest of my real estate, including a tract of 
cedar swamp adjoining the property of George De Mott, I give 
and bequeath to be equally divided between my children." 

This devise passed the undivided half of the farm. 
The children of Merseles J. Merseles were-
1. Jacob M. Merseles. 
2. Susan, married to Thom.as Anderson. 
3. Catharine, who married Garret Vreeland. 20 

• 4. Mary, who married Stephen Vreeland. 
They are all alive, and all now residing in the county of Hudson. 
Jacob Merseles, one of the grantees of Jacob Van Wagenen, 

executor,. &c., and who survived Merseles J. MerseleS, presented 
his petition to the Orphans Court of the county of Bergen for 
partition, he being tenant ill common with his son's children, the son 
being called Merseles M erseles. 

This petition was presented January 29, 1838. By these pro-
ceedings in partition, the farm in question was awarded to Jacob 
Mers·eles, the grandfather and petitioner, and called lots one and 30 
two. 

Lots three and four were awarded to Merseles J. Merseles, he 
being decrased, and went to his children. 

The partition sets forth, that Jots numbered one and two are one 
share, and balloted to Jacob Merseles, and the lots Nos. three and 
four is the second share, and ballotted to Merseles J. Merseles. 
First lot, No. one, is the northeast side of the tract, and on the 
southeast side of the main road leading from the town of Bergen 
to Bergen Point, and begins at a stake standing in the division line 
of said tract, and on the west side of the Morris canal; then along 40 
said canal, north, forty-two degrees east, six chains and thirty-seven 
links; then north, forty-nine degrees three-quarters east, five chains 
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and forty-three links, to the line of land of George Vreeland; 
then along his line, north, twenty-seven degrees thirty minutes 
west, forty-one chains and forty-six Jinks, to the centre of said 
main road; then along said road, south, thirty-nine degrees thirty 
minutes west, two chains and twenty-seven links; then south, thirty 
and one-quarter degrees west, ten chains and seventy-two links, to 
a stake standing in the division 1ine; then south, twenty-seven de-
grees thirty minutes east, to the place of beginning, containing 
about forty-five acres and twenty-two hundredths of an acre; said 

10 lot is iu width, at right angles, eleven chains and eighteen Jinks; is 
bounded as follows, to wit, southeast, by New York bay; south-
west, by lot No. three, allotted by ballot to Merseles J. Merseles; 
northwest, by the aforesaid road, and northeast by land of Tunis 
J. Van Pelt and George Vreeland." 

This and the other tracts are shown by the map annexed to the 
partition. 

Jacob Merseles, the grandfather, agreed with Jacob M. Mer-
seles, that he, the grandfather, Jacob Merseles, would convey to 
the grandson, Jacob M. Merseles, lots numbered one and two in 

20 the partition set forth, provided Jacob M. Merseles would convey 
lots three and four to his brothers and sisters, which was accord-
ingiy·done. 

The grandfather's deed was as follows : 
"This indenture, made the twenty-first day of June, A. D. in 

the year one thousand eight hundred and thirty-eight, between Ja-
cob Merseles, of the township and county of Bergen, and state of 
New Jersey, of the first part, and Jacob M. Merseles, of the same 
place, of the second part, witnesseth, that the said parties of the 
first part, for and in consideration of the sum of one thousand dol-

30 Jars lawful money of the United States of America, to them in 
hand paid by the said party of the second part, at or before the 
ensealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, and for natural love and affection, have grant-
ed, bargained, sold, aliened, remised, released, conveyed, and con~ 
firmed, and by these presents do grant, bargain, sell, alien, remise, 
release, convey, and confirm, unto the said party of the second 
part, and to his heirs and assigns for ever, all those two certain 
pieces, parcels, or tracts of land and premises,- situate, lying, and 
being in the township 9f Bergen, and county of Bergen, and state 

40 of New Jersey, and which are hereafter more particularly set 
forth and described, viz: The first lot or parcel is adjoining the 
Morris canal on the east, and starting at a stake near the centre of 
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the farm formerly owned by the said party of the first part and 
Merseles J. l\lerseles in his lifetime, as tenants in common, an<l 
ru1111iug thence a northerly course along sai<l canal, uorth, forty-
two degrees e:Jst, six chains anJ thirty-seven 1i11ks; thence r10r1h, 
forty-uine degrees an<l forty-five minutes east, five chains ant1 furry-
three liuks; thence north, twenty-seven <legrees aml tbirry minutes 
west, forty-one chains an<l forty-six links, to the centre of the roaJ; 
thence south, thirty-nine degrees an<l thirty minutes west, two 
clrnins an<l twenty-seven links; thence south, thirty degrees an<l 
fifteen mi11utes west, ten chairis and se,·enty-two liuks, along said 10 
roa<l to the centre of the said farm; thence south, twenty-seven 
degrees and thirty minules west, tl1irty-ni11e chains and thirty Jinks, 
to the saiJ canal, lhe place of starting, coutaiuing forty-two acres 
and eighty-five hundredths of an acre. The second lot, or parcel 
of land, is situate on the northerly side of the said road leadiug to 
Bergen Pui11t and part of the said farm, and starting twenty-five 
links northerly of the line of the lands of John Waters, and run-
ning thence, southerly, to said \Vaters' line along said road; thence 
north, twenty-se,·en degrees an<l a half west, five chains an<l thirty• 
eight ]inks; thence south, sjxty-two and ha]f degrees west, six 20 
chains aml eighty-five links, to the lands of Stephen Vreelan<l; 
thence along sai<l Vreeland's land, north, twenty-seven degrees aml 
a half west, twenty-five chains an<l fifty-five links, to the Morris 
canal, near the Newark bay; thence along suid canal, north, forty• 
one degrees and fifteen minutes east, one chain an<l eighty-two 
1i11ks; thence norlh, thirty-one degrees an<l tt~n minutes west, nne 
chain rni<l sixty-fl\'e Jinks; thence north, twenty-one degrees an<l 
thirty•fi\·e minutes east, five chains an<l fifty links; thence south, 
twenty-seven degrees an<l thirty minutes east, thirty-the cl1oins a11<l 
eighty-fi,·e Jinks, to the place of beginning, containing twerity-ncres 30 
an<l two-liunclreclths ofan acre; also a11 my right, title, ancl inrerest 
of, in, ~rnd to aJI and singular the sai<l farm aforesaid, containing 
about one hundred and thirty-one acres and forty-one hundredths 
of an acre, he the same more or less, to the said Jacob l\J. l\Ier• 
scles, his heirs an<l assigns for ever, in fee simple, together with all 
and singular the tenements, here<litaments, arHI appurtena11ces 
thereunto belonging or in any wise appertaining, rind the rcYersinn 
antl roversinns, remainder and remainders, rents, issues, and pl'(Jfils 
thereof, an<l also all the estate, right, title, interest, dower, nn<l 
right of dower, p1'nperty, possession, claim, and <leman<l whatso- 40 
ever, ns well in Jaw as in equity, of the sai<l parties of the first 
part of, in, and to the above described premises, and every part 

B 



and parcel thereof, with the appurtenances, to have and to hold all 
and singular the above mentioned and described premises,'.together 
with the appurtenances, unto the said party of the second part, his 
heirs and assigns for ever, And the said Jacob Merseles and his 
heirs, the said premises, in the quiet and peaceable possession of 
the said party of the second part, his heirs, and assigns, and 
against the said parties of the first part, his heirs, and against all 
and every person and persons whomsoever lawfully claiming or to 
claim the same, shall and will warrant, and by these presents fur 

10 ever defend. In witness whereof, the said parties of the first part 
have hereunto set their hands and seals the day and year first above 
written. 

JACOB MERSELES, [ L, s. l 
[ L, s. l 

The words "for natural love and affection" were interlined, be-
fore executing, between 9th and 10th lines, and four words in the 
4th line were erased before executing. 

Sealed and delivered in the presence of 
PETER BENTLEY. 

20 To carry out the agreement, as above stated, lootween Jacob M. 
Merselis and his grandfather, the following deed was made: 

Jacob M. Merselis and wife to Susan Anderson, wife of Thomas 
Anderson, Catharine Vreeland, wife of Garret Vreeland, and Mary 
Merselis, Deed dated March 2·1, 1841. Recorded August 20, 
18,53, Book 32 of Deeds for Hudson county, pages 562, &c. 

This conveyed lots 3 and 4, in partition described and shown on 
the partition map; not deemed material to set forth at length, but, 
if necessary, can be referred to. 

Jacob M. llforselis then conveyed to Albert N. Brown, the ap-
30 plicant for the license. 

Jacob M. Merselis and Sarah his wife to Albert N. Brown. Deed 
dated August 1, 1854. Acknowledged August 2, 1854. Recorded 
the same day. 

This indenture, made the first day of August, in the year one 
thousand eight hundred and fifty-four, between Jacob M. Merselis 
and Sarah his wife, of the township of Bergen, in the county of 
Hudson, and state of New Jersey, party of the first part, and Al-
bert N. Brown, of the city, county, and state of New York, party 
of the second part, witnesseth, that the said party of the first part, 
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for and in consideration of the sum of forty thousand dollars, law-
ful money of the United States of America, to them in hand paid 
by the said party of the second part, at or before the ensealing and 
delivery of these presents, the receipt whereof is hereby acknow-
ledged, and the said party of the second part for ever released and 
discharged from the same by these presents, have granted, bar-
gained, sold, aliened, rem.ised, released, conveyed, and confirmed, 
and, by these presents, do grant, bargain, sell, alien, remise, release, 
convey, and confirm unto the said party of the second part, and to 
his heirs and assigns for ever, all that tract or parcel of land and 10 
premises herein after particularly described, situate, lying, and be-
ing in the township of Bergen, in the county of Hudson, and state 
of New Jersey, commencing on the northeast corner of saicl tract 
where the eastern boundary line which divides said tract from lands 
of George Vreeland, running northwesterly, intersects the Jersey 
City and Bergen Point plank road; thence along said plank road, 
south, sixty-three and one half degrees west, seven hundred and 
thirty-nine feet, more or less, to the centre of the lane on the west 
side of said tract; thence, running along the centre of tbe 1ane, 
fi<>uth, twenty-six degrees east, eighteen hundred and eighty-five 20 
feet, more or less, to the waters of New York bay; thence along 
the New York bay seven hundred and seventy-five feet, more or 
less, to where the line which separates the said tract from the lands 
of George Vreeland comes down to and eaters the waters of tho 
New York bay; thence north, tweuty-six and one half degrees 
west, seventeen hundred and two feet, more or less, to the place 
of beginning, containing in all twenty-nine acres and eighty-two 
rods, more or Jess, excepting out of the said tract certain lands 
mentinne<l and described in a deed, made by Jacob Merseles and 
Letty his wife and Merseles J. Merseles and Susanna his wife, to 30 
the Morris Canal and Banking Company, which deed bears date 
the second day of February, eighteen hundred and thirty-five, and 
was recorded in the clerk's office of the county of Bergen tho 
twenty-ninth day of July, eighteen hundred and thirty-seven, in 
Book W 3 of Deeds, pages 314, 315, and 316, to which deed, or 
the record .thereof, fur greater certainty reference is made, which 
said tract of land hereby conveyed is bounded as follows : on the 
north by the said plank road, on the west by lands of Stephen 
Vreeland and Mary his wife, on the south by New York bay, on 
the east by lands of George Vreeland; together with the right and 40 
estate of the party of the first part to the middle of the plank road, 
for the distance that the said plank road runs on the northerly side 



12 

of the said land, sul~ect to any easement thereon, and also together 
with the right of the party of the first part to the lands under 
water on the southerly side of the said tract, and south of the l\lorris 
caual, to the miJJle of New York bay, or as far as the right of the 
party of the first part extends; the tract of land herehy conveyed 
bciug a portion of lot number one, as descrihed and set forth in 
certai11 proceedings for partition had in the Orphans Court of tho 
connty of Bergen, in the year eighteen hundred and thirty-eight, 
bet ween J acoli Merselcs aud others, and being also a portion of the 

10 property described in the deed from Jacob Merseles to Jacob l'v!. 
J\Jerseles, dated the twenty-first day of June, eighteen hundred and 
thirty-eight, and recorded June 5th, 1839, iu Book A 4 of Deeds 
fur Bergen county, pages 72, 73, 74: together with a1l and singular 
the tenements, hereditaments, and appurtenances thereunto belong-
ing or in any wise appertaining, and the reversion anti re\·ersions, 
remainder au<l remainders, rents, issues, and profits thereof; and 
also all the estate, right, title, interest, <lower, property, possession, 
claim, an<l demand whatsoever, as well in Jaw as in equity, of tho 
saiil party of the first part of, in, and to the same, anJ every part 

20 a11d pnrcel thereof: with the appurtenances; to have an<l to ho}<l 
the above granted, bargained, and described premises, with the ap-
purte11ances, unto the said party of the second part, his heirs and 
assigns, to his and their own proper use, benefit, and bel10of for 
e,·er. A11d the said Jacoh M. Merseles, for himself, his heirs, exe-
cutors, and a<lministrators, doth covenant, grant, and agree, to aud 
with the said party of the secoud part, his heirs and assigns, that 
the saiJ Jacob l'v!. Merseles, at the time of the sealing and delivery 
of these presents, is lawfully seized in his own right of a good, ab-
solute, and iudefeasible estate of inheritance in fee simple of and 

30 in all and singular the above granted, bargained, and described 
premises, with the appurtenances, except as state<l in description, 
a11d has goo,! right, full power, and lawful authnt·ity to grant, bar-
gain, sell, anti convey the same in manner an1l form aforesaid. A n<l 
that the said party of the second part, his heirs and assigns, shall 
an<l may, at all times hereafter, peaceably and quietly have, hold, 
use, occupy, possess, and enjoy the above granted premises, and 
every part and parcel thereof, with the appurtenances, without any 
let, suit, trouble, molestation, eviction, 01· disturbance of the said 
party of the first part, their heirs or assigns, or of any other per-

40 son or persons lawfully claiming or to claim the same; and that the 
same now are free, clear, discharged, and unencumbereJ of nnd 
from all former and other grants, titles, charges, estates, judgments, 
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taxes, assessments, and encumbrances, of what nature or kind so-
ever, except as conveyed to said canal company; au<l also, that the 
said party of the first part, and their heirs, and all and every other 
person or persons whomsoeYer, lawfully or equitably ,leriving any 
estute, right, title, or interest of, in, or to the herein before granted 
premises, by, from, under, or in trust for him or them, shall and 
will, at any time or times hereafter, upon the reasonable request, 
and at the proper costs and charges in the law of the said party of 
the second part, his heirs and assigns, make, do, an<l execute, or 
cause or procure to he made, l1one, and executed, all and every 10 
such furtber and othe.r ]awful and reasonable acts. conveyances, 
auJ assurances in the law for the better and more effectually vest-
ing and coufirming the premises hereby intended to Ue granted in 
and to the said party of the second part, his heirs and assigns for 
ever, as by the said party •of the second part, his heirs or assigns, 
or his or their counsel learned in the ]aw, shall be reasonal,ly de-
vised, advised, or required; and the said Jacob M. l\lerseles, his 
heirs, the above described and hereby granted and released pre-
mises, and every part and parcel thereof, with the appurtenances, 
unto the said party of the secOnd part, his heirs and assigus, against 20 
the said party of the first part, and their heirs, aud against all and 
every person and persons whomsoever lawfully c]uiming or to claim 
the same, shall anJ will warrant, an<l by these pl'eseuts for ever 
defend. In witness whereof, the party of the first part have here-
unto set their hands and seals the day aud year first above written. 

JACOB M. MERSELES, 

SARAH MERSELES, 
Signed, sealed, and delivered in the presence of 

[L. S.] 

[1.. s.] 

RoBERT G1LCHRIST, Jr. 

Albert N. Brown, the applicant, then rested. 
Thereupon the l\lorris Canal a11d Banking Company, on their 

part, to sustain their objections, presented the following papers: 

1. Proceedings upon arbitration between tlw company and certain 
landholders. 

Whereas, the Morris Canal and Banking Company, under and 
by virtue of the provisions of the act entitled, "Au act to incorpo-
rate a company to form an artificial navigaticn between the Passaic 
and Delaware rivers, and the act entitled, "Au act to authorize 
the Morris Canal and Banking Company to extend the Morris 

30 
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canal to the waters of the Hudson, have caused the route of the 
said canal to be located, and a map, survey, and field book of the 
route of the extension of the said canal to be made, and duly de-
posited and filed in the clerk's office of the county of Bergen, pur• 
suant to the requirements of the said act; and whereas the Mor-
ris Canal and Banking Company have, pursuant to the provisions 
of their charter, made an application to the chief justice of the 
Supreme Court, who has appointed Isaac Southard, Charles Par-
ker, and John T. McDowell, esquires, appraisers, to discharge the 

10 duties required of them under the said act, and the acts supple-
mental and additional thereto, and are now convened and prepared 
to enter upon the duties of their appointment: 

And whereas it is suggested that the owners, proprietors, and 
parties interested in the lands and premises required to be taken 
for the uses of the said company, for the purposes of the exten-
sion of the said canal as aforesaid, are desirous, and the Morris 
Canal and Banking Company are also desirous to ascertain and 
settle, by amicable arrangement by arbitrators; the value of the 
lands so required to be taken for the uses of the company, and the 

20 damages incidental to and which may be sustained by the said 
several owners, proprietors, and parties interested therein, by rea~ 
son of the construction of the said extension of the canal, and for 
that purpose they have severally agreed to submit the said matter 
to a friendly,arbitratiou, consisting of the said three appraisers 
above named, and two resident citizens of the county of Bergen. 

Now be it known, that the Morris Canal and Banking Company 
do hereby agree to and with the several owners, proprietors, and 
parties, severally interested in and claiming the lands through 
which the said extended canal is located, and the said several own-

30 ers, proprietors, and parties interested in and owning, occupying, 
and possessing the said several lots or tracts of land, and who have 
made themselves parties hereto, by signing and sea1ing this instru-
ment, do hereby severally agree, to and with the Morris Canal and 
Banking Company, to submit to the award and determination of 
Isaac Southard, John T. McDowell, Charles Parker, John A. Ber-
ry, and Peter M. Ryerson, esquires, or of any three or more of 
them, to ascertain and determine the compensation and damages 
which each of the landholders and owners and proprietors of the 
said lands shall receive for the said lands occupied by the said 

40 canal, and the damages incidental to and caused and to be caused 
by the location and construction of the said canal; and for the pur-
pose of making a final settlement of all questions connected there· 
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with, it is hereby agreed between the said several parties as fol-• 
lows, to wit : 

First. The said .arbitrators, or a majority of them, shall forth-
with proceed to view the several lots or tracts of land intersected 
or taken and occupied by the said canal between the eastern shore 
of the Passaic river and the bay of New York, and from their 
own view an<l inspection, and from the statements and evidence 
adduced before them, shall make an award, assessment, and ap-
praisement of the value of the land taken from each of the said 
several lots, and of the damages which shall be done to the same, 10 
and which shall be paid to the owners of the said lots by reason of 
the construction of the said canal and its various works, an<l the 
award, assessment, and appraisement made by the sai<l arbitrators, 
or a majority of them, shall be final and conclusive. 

Second. The Morris Canal and Banking Company shall pay or 
tender to the said several owners, if resident and to be found in 
this state, the sum awarded for the land and damages aforesaid 
before they enter upon the said lands, or to proceed to construct 
their said canal. 

Third. Upon payment, ·or tender of payment, of the sum 20 
awarded for the land taken and occupied, and damages done to 
each particular lot, the Morris Canal and Banking Company, by 
their engineers, contractors, workmen, agents, and servants, shall 
have full right and authority to enter upon the s~me, and to con-
struct their said canal in the manner authorized by the aforesaid 
acts, doing no unnecessary damage or injury to the adjacent lands. 

Fourth. The Morris Canal anJ Banking Company shall have the 
right to deposit any surplus earth or stone, or other matter pro-
duced by the excavation and construction of the canal, upon the 
adjacent lands, occupying no more of the adjacent lands than may 30 
be reasonably necessary for that purpose; and the said Morris Ca-
nal and Banking Company shall pay or tender to the said several 
owners, at such rate per acre for the lands thus used as shall be 
fixed in and by the award oft he aforesaid arbitrators, the said com-
pany having the right to the occupancy of the adjacent lands for 
the aforesaid purpose of depositing thereon the surplus earth, but 
the title thereto to remain in the landholders; and it is further 
agreed, that the said company do give to the said landholders, re-
spectively, on the making of this award, satisfactoi-y personal se-
curity, to be determined on, in case of disagreement by the parties, 40 
by the aforesaid arbitrators, that they will make payment to the 
landholders, severally, for the lands so occupied within five days af-
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ter the completion of the canal through or across the lands of each 
owner or proprietor adjacent to the lands so occupied as aforesaid; 
anJ the earth auJ materials so pfaccd on the adjacent ]ands are to 
remnin as placed by the company, anJ are not to be remnved or 
disturbed by the lanJholders, and the said company shall have the 
right to preserve and maintain the same. 

F!ftli. No action of trespass or other action shall be brought 
against the said company, or their agents or servants, for any act 
done hy them fairly and lawfu1ly within the spirit and meanillg of 

10 tliis s11bmisisinn c111d the a~1resaid acts; and if any such Ot'tion be 
brought or iustituted, the said company, or their age11ts, workmen, 
or servants, mc1y plead Lhis submission and agreement by way of 
release to such action, or give the same in evidence in any other 
proper manrier, as a bar to such action. 

Sixt!,. Upon the appraisement of the damages for the said lan,ls, 
and for all the incidental damages to the adjacent lands caused by 
the construction of the said canal and its works, and upon the 
award ma,le, and payment or tender of payment of the sums 
awarde<l in each case, the said several owners do hereby engage 

20 aml ngree thereupon to convey to the saiJ company the ]and ta.ken 
as aforesaid, to be held by the company as long as the same shall 
be used fi,r the purroses of the canal, anJ do consent anJ agree 
that the sa-i<l company shall also thereupon take immediate posses-
sion thereof, and hold the same for the uses and purposes of the 
carrnl, not including in such conveyance, however, the adjacent 
lands to be occupie<l as aforesai<l in depnsiting the surplus earth, 
stone, or other matter pro<luce<l hy the excavation anJ construct-ion 
of the canal as af.,re mentioned. 

Sr,.:rntli. Nothing in this agreement arnl submission contained 
30 shall extenJ to nny dnmnges -which may arise nuder the seventh 

section of the ar.t to incorpornte a company to fc1rm an artificial 
navig:idnn hetween the Passaic an<l Delaware rivers, nor shall the 
same affi~ct the rights which the parties hereto enjoy unJer the 
third section of the act entitled," An act to autho,:ize the l\Jorris 
Canal and Banking Company to extend the Morris canal to the 
wnters of the Hudson, except as to the portion of the cnnal he• 
tween the Hackens.ick river and Droyers Point, where the numhe"r 
anJ l11c.ition of the bridges to he m~tle ncross the canal shall be 
conclusively antl defiuitely fixed hy the aforesaid nrhitrators, and 

40 designated hy them in their awnnl; and no other bridges than those 
thus designated shall be required within the portion of the canal 
above mentioned. • • 

In te!timony whereof, the parties hereto have interchangeably 
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•et their hands and seals, the Morris Canal and Banking Company, 
by affixing their corporate seal and the signatures of their president 
and secretary, and the owners and proprietors of the lands, by 
placing their respective hands and seals to this instrument, this 
fiftee1Jth <lay of August, in the year of our Lord one thousand 
eight hundred and thirty-four. 

JAs. B. MURRAY, Pres't. 
[Morris Canal and Bank'g Co's seal.] 

RonT. G1LCHRIST, 

Casl,. and Sec'y ef the 11Iorris Canal and Banldng Co, 10 

Sealed and delivered in the presence of 
EPlll\[, BEACH. 

JASPER CADMUS, [ L. s.] 

DAvrn VAN BusKIRK, [ L. s.] 

DANIEL CRANE, [ L. s.] 

CORNELIUS GARRABRANTS, [ L, s.] 
GEORGE N EWKmK, [ L. s.] 

GEORGE VREELAND, 

rtlERSELES J. MERSELES, 

MINDERT VAN HORNE, 

JouN C. VAN HoRNE, 

GARRET VREELAND, 

M1NDERT GARRABRANTs,jr. [ L. s.] J Aeon VREELAND, 

DANIEL VREELAND, [Los.] STEPHEN VREELAND, 

JouN OUTWATER, [ L, s.] JonN E. Pos·r, 

NwuoLAS VREELAND, [ L. s.] M1cHAEL M. VREELAND, 

BENJAMIN F. WELSH, [ L. s.] WALTER W 00D, 

JOHN M. VREELAND, [ L. s.] GARRET WANTERS, 

HENRY C. VAN RIPER, [ L. s. ] his 

[ L. s. l 
[ L. s. l 
[ L. s. l 
[ L. s. l 
[ L. s. l 
[ L. s. l 
[ L. s.] 20 
[ L. s. l 
[ , .. s. l 
[ T .. s. l 
[ L. s. l 

JoHN KELLY, [ L. s. ] NATHANIEL EARLE, [ L. s.] 

JACOB ACKERMAN, [ L. s.] mark 

HENRY H. BRINKERHOFF, [ L. s.] MINDERT VREELAND, [ T.. s.] 

NICHOLAS J. PRIOR, [ L. s.] THOMAS RICHARDS, r L. s.] 

WILLIAM ANDERSON, [ L. s.] Rrm-JARD VREELAND, [ L. s. ] 30 
his J Aeon MERSELES, ( L. S. ] 

THOMAS l><i JACKSON, [ L, s.] VALENTINE MoTT, [ L. s.] 

mark by Samuel Casserly, his att'y in fact. 
his 

JouN JACKSON, 
mark 

The above signatures, amounting to thirty-six landholders, was 
signed, sealed, and delivered in my presence. 

Er11M. BEACH, 

It is further agreed between the undersigned to submit to the 
award and determination of the above named Isaac Southard. 40 

C 
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John T. McPowell, Charles. Parker, John A. Beary, and Peter M. 
Ryerson, as to the damage sustained by Merseles J. Merseles to 
his water privileges and mill seat, in consequence of the construe .. 
tion of the canal above alluded to, and by which award the UJ1<ler-
signed du hereby corenant with each other mutually to he bound. 

Ju testimony whereof, the Monis Canal and Banking Company 
has caused their seal and the signatures of the president and se-
cretary to be attached, and Merseles J. Merseles has hereuntp set 
his hand and seal, this 15th Jay of September, 1834. 

MERsELES J. MERSELES, [ L. s. J 
JAs. B. MunRAY, 

President Morris Canal and Banking Co. 
R. GILCHRIST, 

Se"'y Mm-ris Canal and Banking C,om,pany,. 
Signed, sealed, and delivered in the presence of 

!t is hereby further agreed, to, by, and between the parties to 
\_he, \;Vithin ~greement, that Peter M. R;yerson shall bf) no longer 
o.n.~ of the said arbitrators,. in co.nsequence of his having become 

20 one of the directors of' the Morris Caqal and Banking Company 
since the said agreem~nt was executed,. And it is likewise furthe~ 
ag.reecl to, as a,fornsai<), that John K. Goodman he substituted in 
his place, with equal, powers and duties to \he other arbitrato,s in 
th~ said ag:reemeut named ;. at)d thB.t an award, when m~de, shall, 
be as final and conclusive on both p,arties as though the said John 
K_. Goodman !\ad originally be~n m,ade an arbitrator with the said 
Isaac Southard,, J,ohn T . .McD,owell,, Ch,arles Parker, and John A_, 
Derry. 

30 

Wiiness our hands l\l)d seals, this 16th day of September, 1835. 
MERSELES J. MER.SELEs, l L. s. ] 
R. G1LCHRIST, [ L, s. J 

Cashier ef the Morris Canal and Banking_ Co. 
Sealed and delivered in tbe presence of 

H. V. WAGENEN. 

To all persons to whom th~.e p;resents,sb:a]J. c0mi, or, concern, 
w'e,)l!.l!.ll~ So4~hard, John T. McDowell, Charles Parker, John A. 

• Berry, and_ Peter M. Ryerson send greeting: 
-Be it knnwn; th_at in pursuance of a certain agreement and sub-

mission, hereu~to annexed, antl ~ring- ,aat., the ,fifteenth day, of 
l 
l 
I 



19 

August, eighteen hundred and 1hirty-fbur, and executed by· the 
Morris Canal and Banking Company, of the one part, and the seve-
ral owners, proprietors, and parties iuterested in and occupying 
and possessing the several tracts or lots of laud taken and occupied 
by the said canal, in the extension thereof to the waters of the 
Hudson, the said extended canal Jying between the eastern shore 
of the Passaic river and the hay of New York, as by the said 
agreement and submission will fully appear, we, the saiJ Isaac 
Southard, John T. McDowell, Charles Parker, John A. Berry, and 
Peter M. Ryerson, the arbitrators in the Said submission named, 10 
having met, in the presence of the parties, at Jersey City, in the 
county of Bergen, auJ first severally been duly sworn according 
to law in each of the several c~ses anJ claims submitted to us by 
the several persons and parties to the said submission, and which 
are herein after awar<led upon and decided by us, an<l being at-
tended by the counsel of the se,·eral parties, or the parties them• 
selves, and having duly taken upon ourselves the burthen of the 
said arbitration, di<l proceed to view the several lots or tracts of 
land intersected or taken an<l occupied by the sai<l canal, between 

., the eastern shore of the Passaic river and the bay of New York, 20 
and from our own view and inspection, and from the statements 
and evidence adduced before us, and having duly considered the 
premises, we· do make this Our award, assess,ment, and appraise• 
ment of the value 6f the land taken from each of the said seve.-al 
lots, and of the damages which shall be done to the same, and 
which sh.-11 be paid to the owners of the said several lots by reason 
of the construction of the said extended canal and its various 
works, as follows: We do award, adjudge, ancl determine, that 
the Morris Canal and Banking Company shall pay to the landhold-
ers, severally, for the value of the land taken from each of the 30 
several lots for the said cana:1 and for the damages to the said land, 
and alsn for the land which the said Morris Canal and Banking 
Company shall occupy for the purpose of depositing any surplus 
earth or stone, or other material, produced by the excavation and 
construction of the s•aid canal, as follows: 

Lot No. 17. To Merseles J. Merseles, for fourteen hundred.tbs 
of an acre, fourteen dollars; for-incidental damages,- nothing; for 
all land covered by any material-of excavation on lot No. 17, other 
than what is included in the survey of the· canal, at the rate <Jf one 
hundre'd' dollars by the acre. 4:0 
No. 26. To Merseles J .. Mar-se1es,-two acres' and t:en' bun"" 

dredtht of itn· ae·re, rw6 liiln.,h..,d lll'ld feli tfo1fa'fi,- f!ito 
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For incidental damages, three hundred dollars, $300 

Total, five hundred and ten dollars, $510 
No. 38. To Merseles J. Merseles, for two acres and thirty-

one hundredths of laud, two hundred and thirty-one 
dollars, 231 

For incidental damages, seventeen hundred and sixty-nine 
dollars, 1769 

Total, two thousand dollars, $2000 

The submission in relation to the tide mill and privileges of 
Merseles J. Merseles, appended to the general submission, having 
been subsequently made, and the hearing not being completed, no 
award is now made thereon, and the consideration of this matter 
is postponed until the first day of April next, after which time we, 
the arbitrators, will meet at Jersey City, on such day as we shall 
be notified thereto hy ten days' previous notice from either party, 
the said party having given the like notice to the opposite party; 
this arrangement having been made by agreement of parties in• 

20 terested. 
We do further award, adjudge, and determine, that the canal 

company erect three bridges across the canal, of the description 
required by their charter, between the Hackensack river and Dro-
yer's point, and that the location of said bridges be as follows: 
one at the outlet into the Hackensack river, on the lands of Jasper 
Cadmus, marked on the map and field book as lot No. 1; one on 
the land of Jane Van Riper, marked on the said map and field 
book as lot No. IO; and the third and last on the land of Valentine 
Mott, marked on said map and field book as lot No. 18. 

30 And the parties to the said submission, having disagreed upon 
the personal security to be given by the said canal company to the 
said landholders for the payment to the landholders, severally, for 
the lands to be occupied by the said canal company for the pur-
pose of depositing any surplus earth or stone, or other matter pro-
duced by the excavation and constrnction of the canal, upon the 
adjacent lands, in the manner required by the aforesaid submission, 
we do award, adjudge, and determine, that the personal security 
which the said canal company shall give to the said landholders for 
the purposes aforesaid, be Archibald McIntyre, esquire, of the city 

40 of New York, which security is to be given to the landholders, re-
spectively, as required by the aforesaid submission. 
' In witness whereof, we, the said Isaac Southard, John T. Mc-
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Dowell, Charles Parker, John A. Berry, and Peter M. Ryerson,. 
arbi'trators as aforesaid, have hereunto set our han<ls and affixed 
our seals, this nineteenth day of September, in the year of our 
Lord one thousand eight hundred and thirty-four. 

ISAAC SOUTHARD, 

JoHN T. McDowELL, 
CHARLES p ARKER, 

JoHN A. BERRY, 
PETER M. RYERSON, 

Signed, sealed, and delivered in the presence of 

[ L. s. l 
[ , .. s. l 
[ L. s. l 
[ L, s. l 
[ L. s. l 

ErHM. BEACH, 

JOHN P. JACKSON. 

·whereas the Morris Canal and Banking Company, by Robert 
Gilchrist, their cashier, did, on the fifteenth day of August, in the 
year of our Lord one thousand eight hundred and thirty-four, enter 
into bonds and submission with certain individuals, proprietors 
and landholders, for the adjustment of the value of the land and 

10 

,, damages to be taken and oc_cupied by the extended canal, located 
between the eastern shore of the Passaic river and the bay of 
New York, by which it was agreed that Isaac Southard, John T. 20 
McDnwell, Charles Parker, John A. Berry, and Peter M. Ryerson 
should be the arbitrators, with authority to decide upon the same, 
and to award the amount of <lam age and value of the land of each 
individual. An<l whereas, by a supplemental agreement, entered 
into by the sai<l company, hy Robert Gilchrist, their cashier, with 
J\lerseles J. Merseles, on the fifteenth <lay of September, one thou-
sand eight hundred and thirty-four, it was further agreed, that the 
awar<l and determination of the sai<l arbitrators or appraisers 
should determine an<l settle the damages sustained by the said 
Merseles J. Merseles to his water privileges and mill site, in con• 30 
sequence of the location an<l construction of the saiJ extended 
canal above alluded to, by which award they agreed each to he 
bound to abide; and whereas the sai<l arbitrators as aforesaid did 
decide and determine in all the cases submitted to them by the 
first submission, as will fully appear by the submission and award 
hereunto previously annexed, the award bearing date the nine• 
teenth day of September, one thousand eight hundred and thirty-
four, after which award and determination the arbitrators did ad• 
journ from time to time until the fourteenth day of September, 
one thousand eight hundred and thirty-five, when they met, in pur- 40 
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suance or such adjournments, at the house of Freeman Anderson, 
at Jersey City, at which time and place the parties attended, Mer-
seles J. Merseles for himself, and Robert Gilchrist for the ·said 
company, at which time aud place the parties JiJ enter iuto a fur. 
ther agreement (in consequeuce of Peter ~'1. Ryerson, oue of the 
arbitrators, having since his appointment become a stuckhuldet· 
and director in the said company, aud thereby rendered himstdf 
incompetent to sit as an arbitrator,) it was therefore further agreed, 
by and between the said company, hy Mr. Robert Gilchrist, their 

10 cashier, for the company, an<l l\Ierseles J. Merscles for himself: that 
John IC Goodman should he subsiituted, as an arbitrator, in the 
place arnl stead of the said Peter >I. Ryerson, which further agreee 
ment was executed nu the six.teeuth thy of St•ptember, one thou-
sand eight hundred an<l thirty-five, by the sai<l parties, an<l is an-
nexed to anJ made a part of the agreement before entered into 
between the present parties. And whereas, in consequence of the 
power and authority given by the aforesaid agreements and sub-
mission, the arbitl'Btors were severally sworn accor<liog to law, and 
then organized and proceeded to the discharge of the duties en-

20 joined upon them, the parties, respectively, appeared before them, 
Robert Gilchrist, for the company, and Merseles J. Merseles,. for 
himself, and after examining the- witnesses produced under oath, 
and hearing the allegations of the parties, the arbitrators then came 
10 the following determination, that is to say: We do award and 
-0rder, that the damage done to the w_ater privileges and mill site of 
Merseles J. l\lerseles we assess and appraise at two thousand dol-
lars, and do order and direct that that sum be paid by the Morris 
Canal and Banking Company to the said Merseles J. Merseles, in 
full discharge for the injuries sustained by him in consequence of 

30 the location and construction of the said exten<le<l caual, &c., in 
conf()rmity with the submission. 

In testimony whereof, the said Isaac Southard, ,John T. l\Ic-
Dowell, Charles Parker, J oho A. Berry, and John K. Goodman, 
arbitrators as aforesaiJ, have hereunto set our hands and affixed 
our seals, this seventeenth day of September, in the year of our 
Lord one thousand eight hundred and thirty-five. 

IsAAC SouTHARD, 
JoHN T. McDowELL, 
CHARLES p ARKER, 

40 Signed, sealed, and delivered in the presence of 

[L, s.J 
[ L, 8, J 
[ L, S, J 

GEoR<fE W. HENnERsON. 
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Received from the Morris Canal and Banking Company, this 
eighteenth day of October, 1834, the sums set opposite to our re-
spective names, in full for the amount awarded by the arbitrators, 

un<ler the submission hereunto annexed, fin· lands an<l iucidental 

damages by reason of 1he canal passing through our lan<l, respec-

tively, as appears by the preceding award of the said arbitrators: 

Number. 
No. 17 and 26. 

Amount. 
Five hundred and 
forty dollars, $540. 

Signatures, 
MERSELES J. MERSELES, 

JACOB MERSELES. 

Received from the Morris Canal and Banking Company two 10 
thousand dollars, being in full for the amount awardP,d to us by the 
arbitrators, un<ler the submission hereto annexe<l1 for 1an<l and in-

cidental <lama~es, by reason of the Morris canal passing through 

our land, as appears by the preceding award of the arbitrators. 

No, 38.-J ersey City, February 17th, 1835. 

$2000. JACOB MERSELF.S, 

MERSEl,ES J. MERSELES. 

Name of landholder. No. lot. Qual1tity of land. Price per acre. Amount. 
Merseles J. Merseles. 17 0.22 $100 $22.00 (paid) 

Robert Gilchrist was then called, but not sworn, and was ex- 20 
amined. He was formerly the cashier of the Morris Canal ·and 
Banking Company. A paper _was shown him, purporting to be the 

minutes of the meeting of landholders. This paper was· in his 
bamJwriting. [The admission of this paper in evidence was ob-

jected to on the part of the applicant.] By this paper it appeared, 
that if the outside route was adopted, .Merseles Merseles would 
claim $2700. 

Upon being cross-examined, he says-He does not remember 
anything about the meeting. There were two routes in contempla-

tion, the inside route, which went west of the house, and a front or 30 

outside route, which went along the bay. He supposes that Merseles 
would claim more damages for going in front of bis house than 

back of his house; the matter about the mill sile and the water 
right was separate from the property here, the mill property being 
at a distance from the point now in controversy. 

Papers referred to by Robert Gilchrist. 

" The following is the result of the meeting with landholders, be-
tween the Passaic river and Jersey City, June 18th, 1834: 
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Myndert Garrabrants asks $150 for 1 acre and .91, or about $75 
per acre, for his salt marsh. 

Mynderl and John G. Van Horne want$600 per acre for upland, 
$200 per acre for salt marsh east of Bergen ridge, anc.1 $100 for 
marsh west of sai<l ridge, and $200 for stream of water near their 
houSe. 

Myndert Vreeland asks $900 per acre for upland, and $150 for 
marsh, $200 per acre all round, if the canal is located in Cat-tail 
hollow; $100 per acre wood laud on Newark bay, he to take off 

10 the wood ; $300 damages for using the creek himself and brothers. 
Garret Vreelan,I, $200 per acre for marsh below his house, and 

$ I 00 per acre for marsh near old ferry, if barrack is not destroyed; 
$ I 00 per acre for uplan<l near Tin's falls; this is part upland and 
part the beach, the wood to be taken off by bim. • 

Nicholas Vreeland asks $200 per acre for salt marsh below hi• 
house, and near Van Horne's. 

Michael Vreeland asks $125 per acre for marsh near his house. 
John M. Vreeland, $100 per acre, and $50 per acre for strip 

outside. 
20 Richard Vreeland, $200 per acre for marsh, and $150 per acre, 

if the creek is kept open as good as it now is. 
Stephen Vreeland, $150 per acre for marsh east of Bergen ridge, 

and $100 per acre for that on Newark bay. 
Jacob Vreeland will give all his lands, if the company will allow 

him to use the water from the canal for milling purposes, sufficient 
for one pair of stones for grinding, and one pair for cracking, and 
do all fencing besides; if the water privilege is not granted to 
him, he must have $500 per acre for his upland, and $200 per acre 
for marsh, and all fencing and damages. 

30 George Vreeland asks $500 per acre for his upland, and $30 per 
acre for Jot of marsh between the rivers, if the whole ten acres is 
taken, and $50 per acre if only part is taken; $50 for marsh west 
Bergen ridge. 

Daniel Vreeland, $200 per acre for salt marsh ; we take .11 of 
an acre. 

Jasper Cadmus will take no less than $400 for the quantity we 
want, 1.70 acres, 

Merseles l\Ierseles asks $400 per acre for • land, if the inside 
route is adopted, and $150 for a spring, which will be destroyed. 

40 If the front route is adopted, he will claim double as much, or 
$2700; this is for land covered by water. 
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Jacob Merseles, $200 per acre for his meadow on the Newark 
hay. 

Henry Van Riper, $350 for land and damages, .34 of an acre. 
William Anderson, colored man, $300 per acre, marsh. 
George Newkirk asks $200 for what is wanted, .37 of an acre, 

or he will take $300 for all he owns-between six and seven acres. 
Garret Waters, $200 per acre for marsh on Newark bay, or 

$150 for the lot-about 1¥ acres. 
Benjamin F. Welsh, $200 per acre for what we want, or $100 

per acre, if we take his 4 acres. 10 
Walter W ootl, $200 per acre, marsh, Newark bay. 
John Outwater, $200 per acre, same place. 
John E. Post, $250 per acre, same place. 
Earl and Wood, $200 per acre, marsh, same place. 
Cornelius Garrabrants, $75 per acre for his marsh, east and west 

of Bergen ridge. 
Robert Thompson, James Conck, Brinkerhoff, did not attend 

the meeting, June 21st. 
Robert Thompson, who asks $15,000 for his land, wanted for the 

use of the company 4 acres_ upland, and 2.23 acres of marsh, all 20 
necessary bridges and damages besides. This is bis charge, pro• 
vided the inside route is adopted; should the front route be adopted 
he would ask double that sum, but says we shan't come there at all. 

June 21st, I called upon Daniel Crane, who asks $2000 for so 
much of his land and land covered by water as is wanted for the 
canal, and the consequent damage to him by reason of the canal 
being located through his property." 

The maps will show that the larger portion of the outer or sea 
wall of the canal is below high water mark. 

For a small distance, the. sea wall is above high water mark, and 30 
marshy land intervenes between the sea wall of the canal and high 
water mark. 

The freeholders ordered a license, which has been signed ac-
cording . to the statute, and recorded in the clerk's office of the 
county of Hudson. 

The following is the substance of the license, leaving out the 
1·ecitals: 

Now, therefore, we, the board of chosen freeholders of the 
county of Hudson, do, by virtue of the power and authority in us 
vested by the acts of the legislature in such case made and pro- 40 
vided, hereby grant a license to the said Albert N. Brown to build 

D 
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a dock, wharf, or pier, of the following dimensions, to extend be-
yond the limits of ordinary low water mark into New York bay 
aforesaid, which said dock, wharf, or pier shall commence at a point 
on the most northeasterly part of the said tract, where the division 
line between the lands of George Vreeland and the said tract ter-
minates at high water mark; from thence running south, twenty~ 
six and half degrees east, along the continuation of the said line, 
to a point .two hundred feet beyond ordinary low water mark; 
from thence, by a line to be drawn in a southwesterly direction, 

10 seven hundred and seventy feet, more or less, and at right angles 
with the last mentioned line, as continued till the same would in-
tersect the line between the lands of said Brown and Stephen 
Vreeland and Mary his wife, extended, in the course of the same, 
into New York bay; thence, along the line between the lands of 
Albert N. Brown and Stephen Vreeland and Mary his wife, as ex-
tended, north, twenty-six and one half degrees west, to high water 
mark, &c. 

20 

F. T. FRELINGHUYSEN, 
Attorney for plaintiff in certiorari. 

J. W. SCUDDER, 
Attorney for defendant in certiorari. 
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Pl1illips & Boswell, prioters,. Trenton .. 

THE STATE, THE MORRIS CANAL 
AND BANKING CO.1 prosecutors, 

ALBERT N, BROWN, 

ctnurt. 
It Writ of certiorari to ike Boarit 

of Chosen Freeholders of the 
COunty of Hud8on to remove· j a license grantecl liy tfiem lO' 
Albert N. Brown. 

The abo.ve certiorari having been directed to the board of chosen 
freeholders of the county of Hudson, returnable to the first Tues• 
day of June, 1855, and return having been made thereto by the 
sai<l board, and the cause having been argued at the February term 
of the Supreme Court, 1857, upon a case made and agreed upon 
by the attorneys of the respective parties, and the said court hav-ing taken time to advise thereupon-

N ow therefore, at the February term of the said court, 1858, the 
court do ord·er and adjudge, that the said license in the said record 
and return set forth, granted by the said tne l\oard' of chosen free• 10 holders of the county of Hudson, be reversed and set aside. 

On motion of F. T. Frelinghuysen, attorney for the prosecutors in certiorari. 
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ASSIGNMENT OF ERRORS. 

Afterwards, that is to say, on the second Tuesday of March, 
eighteen hundred and fifty-eight, before the Court of Errors and 
Appeals in the last resort in all causes, comes the said Albert N. 
Brown, by Isaac W. Scudder, bis attorney, and says , that in the 
record and proceedings aforesaid and in the giving the judgment 
aforesaid there is manifest error, in this, to wit: that the ju.dgment 
aforesaid, by the. record aforesaid, appears to have been given for 
the Morris Canal and Banking Company, prosecutors in the said 
certiorari, and against Albert N. Brown, the defendant in the said 

10 certiorari; whereas, by the law of the land, the said judgment 
ought to have been given for the said Albert N. Brown, and against 
the Morris Canal and Banking Company. 

There is also error in this, that the said Supreme Court did ad-
judge that the said Albert N. Brown was not the owner of lands 
situated upon tide waters, and was not entitled to the s~id 
license granted by the board of chosen freeholders of the county 
of .Hudson; whereas, in truth and in fact, the said Albert N. Brown 
was the owner of lands situated upon tide waters, and was enti-
tled to the said license granted by the board of chosen freeholders· 

20 of the county of Hudson. 
There is also error in this, that the said Supreme Court adjudged 

that the said license granted to the sai<l Albert N. Brown by the 
board of chosen freeholders of the county of Hucloon was not 
lawfully granted; whereas the said license was lawfully granted to 
the said Albert N. Brown. 

There is also error in this, that the said Supreme Court ad-
judged that the s~id the Morris Canal and Banking Company 
could ]awfully bring and prosecute the said writ of certiorari; 
whereas, by the law of the lan<l, the said company could not law-

30 fully bring and prosecute the said writ of certiorari. 
There is also error in this, that upon the law and facts nnd 

merits of the case, the said Supreme Court should have adjudged 
that the said license was lawfully granted to the said Albe,·t N. 
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Brown; and inasmuch as they did ailjudge that the said Albert N. 
Brown was not lawfully entitled to the said license, in that there 
is manifest error. 

And the said Albert N. BrowR prays that the judgment afore-
said, for the errors aforesaid, and fo1· other en·ors in the said record 
and proceedings, may be reversed, annulled, a11d alt0gether holden 
for nought, and that he may be restored to all things which he has 
lost by oc.casion of the said judgment. 

I. W. SCUDDER, 
Att'y for tke plaintiff in error. 10 

The following opinions were delivered in the Supreme Court in 
the above stat-ed case. 

THE CnmF JusTrcE. The board of chosen freeholders of the 
county of Hudson granted to Albert N. Brown a license to build 
a dock, wharf, or pier, in front of a tract of land claimed by said 
Brown, to extend into New York bay, from high water mark to a 
poi"t two hundred feet beyond ordinary low water mark. The 
object of this certiorari is to test the validity of the license so 
granted. The proceedings were instituted, and the license granted, 
under the provisions of the act entitled, "An act to authorize the 20 
owners of lands upon tide waters to build wharves in front of the 
same." Nixon's Dig. 871. 

By the second section of the a.ct, it is enacted, that it shall be 
lawful for the owners of lands situate along or upon tide waters to 
build docks, wharves, aJJd piers in front of their lands beyond the 
limits of ordinary low water, in such manner as not to hinder, in-· 
terfere wilh, or impair the public right of navigation, upon license 
obtained for that purpose, as herein after provided. 

The third and fourth sections of the act prescribe the mode of 
proceeedings to obtain the license. The fifth section provides for 30 
the recording of the license, and enacts that, when so recorded 
and delivered, it shall authorize and empower the applicant to 
erect the <lock, wharf, or pier at any time within five years from 
the date thereof; and the said dock, wharf, or pier, or so much 
thereof as shall be erected within said five years, shall be vested 
in said shore owner, in the same manner, for the same estate, and 
with the same 1imitations over in remainder, or otherwise, as the 
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lands along said tide waters in front of which the snme were made 
may be; and such license sha11 not be assignable, except with and 
as appurtenant to said lands, an<l shall pass by sa]e of said lands, 
as appurtenant thereto. 

The only question presented for the consideration of the court 
is, whether Albert N. Brown, to whom tho license is granted, is a 
shore owner, and, as such, authorized to receive the license under 
the provisions of the act. 

The legislature have left nn room for doubt as to the precise 
10 meaning of the terms emp1oye<l in the act. By the eleventh sec-

tion, it is declared that the term shore, in the act, shall he construed 
to mean the land between the limits of ordim1ry high and low 
water; the term shore line to mean the edge of the water at ordi• 
nary high water, and the term s11ore owner to mean the owner of 
the lands above and adjoining the shore line. The o\vner of lands, 
therefore, to whom alone such license can be granted, must be the 
owner of lancJs above and adjoining the edge of .the water at onli-
nary high water. Is Albert N. Brown such owner1 Is that fact 
proved 1 

20 In support of his claim, he exhibits a deed from Jacob M. Mer-
seles and wife to himself, bearing date on the £rst of August, 1854, 
for a tract of twenty-nine acres and eighty-two ruds, more or less, 
boun,~ing on the waters of New York bay. 

The_ boundaries of the .tract are in part described as running 
"to the ,vaters of New York biy 77.5 feet, more or less." The 
deed excepts out of the tract, as described, "certain lands men-
tioned and described in a <lee<l, made by Jacob Merseles and Letty 
his wife, an<l l\1erseles J. l\fersclcs and Susannnh his wife, to the 
l\Iorris Canal and Banking Company, benring date on the second 

30 clay of Febrnary, 1835. The deed also purports to convey to the 
grantee, Albert N. Brown, all the right of the grantors to the 
lands under water on the souther1y side of the said tract and south 
of the Morris canal to the micldle of New York bay, or as far as 
the right of the granters extends. This clause obviously cannot af-
fect the question now under consideration. 

·whether this deed vests iu the grantee the ownership of land 
upon tide waters, and constitutes him a shore owner within the 
contemplation of the act, will depend, it is obvious, entirely upon 
the description of the land previously conveyed to the Morris 

40 Cana1 nnd Banking Company, which is excepted out of the grant. 
By reference to that deed, it appears that the land granted to the 
Morris Canal and Banking Company is describetl as follows, viz: 
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"beginning on the line of Robert Thompson, where the same is in• 
tersected by the route of the l'vlorris canal, and running northwan11y, 
as said canal runs, according to the course and distance marked 
on the said map, survey, and field book of said canal, filed in the 
clerk's office of the county of Bergen, to land of George Vree• 
Jand, the same being lot No. 38 on said survey, and is estimated 
to contain two acres and thirty-one hundredths of an acre strict 
measure; the said Jot lies in the vicinity of and on the margin of 
New York bay, between lands of Robert Thompson and George 
Vreeland, as by reference to said map, survey, and field book will 10 
more fully appear." The land thus conveyed to the canal company, 
and which is excepted out of the grant to Brown, is described as 
lying in the vicinity of and on the margin of New York bay, 
terms clearly importing that it hounded on the hay. It extends 
across the entire front of Brown's tract. An inspection of the 
copies of the map and field book exhibited to the court confine the 
general description in the deed to the canal company. The canal 
is there represented and described as bounding on New York bay 
throughout nearly its entire course o\·er the land of Merseles. 

The case admits that the maps will show that the larger por- 20 
tion of the outer or sea wall of the canal is below high water 
mark. For a small distance, the sea wall is above high water mark, 
and marshy lands intervene between the sea wall of the canal and 
high water mark. By one of the exhibits in the cause, it appears 
that the canal, as actually located, cloes not precisely correspond 
with the description iu the field book on file in the clerk's office, 
but there is no evidence that these variations wi11 at all affect the 
material description in the deed, that the land conveyed was on the 
margin of New York bay. That such was the understanding of 
the parties, and the contemporaneous construction given to this 30 
deed, is manifest from the description of the tract now owned Ly 
Brown contained in the deed to his grantor. This deed bears date 
on the twenty-first of June, 1838, within three years after the deed 
to the canal company, and described the tract as adjoining the 
Morris canal on the east, as starting at a stake, ancl running thence 
a norther1y course along the canal, and after running the several 
boundary lines of the tract, thence to the said canal, the place of 
starting. This description makes the canal, not the New York bay, 
the eastern boundary of the farm. It includes no land east of the 
canal, and corresponds with the description in the deed to the 40 
canal company, that the land thereby conveyed was on the margirr 
of the bay. In the absence of all conflicting testimony, the docu-
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mentary evidence establishes the fact, that the land COhl/eyed to 
the canal company was upon the bay, and adjoined the shore line; 
that the canal, as located and constructed for nearly the whole dis• 
tance across Brown's farm, is upon that line; that the sea wall of 
the canal now is and always since its construction has been, washed 
by ordinary high tide, and that, consequently, the land conveyed 
to and owned by the canal company lies between the shore line 
and the lands of Brown; that Brown's deed carried him not to the 
bay shore, hut to the canal, leaving the width of the canal, with 

10 its banks, between him and the shore line. It is not incumbent on 
the plaintiff in certiorari to show negatively that Brown is not the 
shore owner. The fact of his ownership is to be shown affirma-
tively. It is the ground upon which alone the license, and the right 
to grant the license, rests, and if his right of property in the shore 
be not proved to exist co-extensive with the extent of the license 
to erect the wharf the license is invalid. If this he so, it seems 
clear that Brown is not a shore owner within the ·meaning of the 
act, and not entitled to a license. 

But the material question before the court, and upon which this 
40 controversy mainly depends, is whether, admitting that the canal 

is between the land of the plaintiff and the shore line, the canal 
company have such title in the land as deprives the land owner·s of 
the right to build a wharf in front on his farm. 

By the deed to the canal company, the land is conveyed to them, 
their successors and assigns, together with all and singular the 
waters, profits, privileges, and advantages, with the appurtenances 
to the same belonging or in any wise appertaining; also all the es-
tate, right, title, interest, claim, and demand whatsoever of the 
party of the first part of, in, and to the same, and to every part 

30 and parcel thereof. To have and to hold all and singular the 
above described tract or parcel of land and premises, with the ap-
purtenances, unto the said party of the second part, their succes-
sors and assigns, to the only proper use, benefit, and behoof of the 
said party of the second part, their successors and assigns, as lorig 
as used for a canal. There is no reservation in the deed. It con-
veys all the right, title, and interest of the grantors in the land and 
its appurtenances for the term specified in the grant, to wit, as long 
as used far said canal. 

By the terms of the conveyance, the grantees take a qualified 
40 fee, liable to be defeated whenever they cease to use the land for 

the purpose specified in the grant, 1 Just. 1,l,, 27 a; l ·Cruise 79, 
Tit. 1, § 82; 2 Bia. Com. 110. 
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Yet while the estate continues, and until the qualification upon 
which it is limited is at an end, the grantee has the same rights and 
privileges over his estate as ff it were a fee simple. P/{JU)den 857, 
J Cruise 52, Tit. 1, § 86. 

The corporation, as such, have an undoubted right to take a 
conveyance in fee. 

The charter contains no Hmitathm on this point; the sixth sec• 
lion empowers them to acquire land by deed or gift, without limi-
tation in point of estate. The twenty-sixth section provides for the 
operations and privileges of the company for one hundred and JO 
fifty years, and that then !he cana1 and its appurtenances shall be-
come tho property of thP. state. However the corporation may 00 
:restricted in the use of their estate, they are nevertheless owners-
in fee of the land while their estate continues. At the time of the 
license granted to Brown, the estate in this land continued in the 
canal company. It was then used for the purposes of a canal, and 
may co11tiuue to be so us·ed for ever. It is not necessary to the en• 
joyment of the right of the shore owner to erect a wharf in front 
of his land, that he should be the owner of an unqualified estate 
in fee. On the contrary, the statute provides that the <locks, 20 
"Whanes, or piers erected in pursuance of the act shall be vested 
in the shore owner, in. the same manner, for the same estate, and 
with the same limitations over in remainder, or otherwise, as the-
lands along said tide waters in front of which the same were made 
may be. How, then, can the applicant for license, being himself 
within the provisions of the statute, claim to be a shore owner, 
when in fact the canal company own a strip of land between him 
and the shore line 1 This seems to me decisive against the author-
ity of the freeholders to grant the license to Brown, inasmuch, as 
by the terms of the statute, their authority is limited to a grant of 3() 
license to the shore owner. But it is objected that the company, 
by their charter, could only acquire title to land necessary to con-
struct their canal and to carry out the purposes of their incorpora-
tion, and that they could neither by purchase nor condemnation ac-
quire title to the rights of the land holders under water. 

The rights of lhe land holde,s under water, whatever they may 
have been, were mere incidents of the ownership of the adjoining 
shore, held by permission of and subject to the control of the state. 
They passed, with the grant of the land, as incidents of ownership. 
The restriction of the power of the company to use their rights, 40 
admitting such limitation to exist, is no limitation of the power of tho 
GO.IDpany to take the 1·ights, nor, because the company cannot use 
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tliem, ·does it follow that they exist elsewhere. In Barnet v. Johnson, 
it was held that there were uses to which the company could not 
apply lands acquired for the use of their canal; but it was not held 
that their ownership was limited, or that the adjacent owners pos:-
sesse<l the rights which the company themselves coulcl not exercise. 

It is further objected, that if the company cannot exercise these 
rights themselves, they have no interest in contesting the claims of 
another, and cannot be heard upon the application. If these rights 
are incidents of the ownership of the shore, if the title to them is 

10 in the corporation, they surely have an interest in defending them. 
If this company cannot erect dwellings upon their canal, they may 
exclude others from doing so. , If they may not, as a corporation, 
cany on the business of mining upon the lands, they may exclude 
others from doing it. They have an interest in protecting all the 
incidents of their rights of property. They have moreover a direct 
and immediate interest in having free access to the sea, and in ex-
cluding all others from obstructing it. 

Without intending to intimate the least expression of opinion 
upon the question, whether the canal company may exercise the 

20 right of building wharves in front of this land, I am clearly of 
opiuion that the grant of license for this purpose by the board of 
freeholders to another person was unauthorized by the statute, and 
must he set aside. 

PoTTS, J. This certiorari is brought to review the proceedings 
of the hoard of chosen freeholders of the county of Hudson in 
granting a license to Albert N. Brown to build a dock, wharf, and 
pier, to extend beyond the limits of ordinary low water mark into 
New York bay, commencing at a point on the most northeasterly 
part of a tract of about 45·22 acres in the township of Bergen, in 

30 said county, of which said Brown claims to be the owner in fee, 
where the division line between the land of George Vreeland and 
said tract terminates at high water mark, and from thence running 
south, 26½ degrees east, along the continuation of said Hue, to a 
point 200 feet beyond ordinary low water mark ; thence southeast-
erly 770 feet, more or less, to a point where the same would inter~ 
sect the line between the lands of said Brown and Stephen Vree-
land and wife, extended in the course of the said line into New 
York bay; a11J thence along the line between the lands of said 
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Brown and said Stephen Vreeland and wife north, 26½ degree, 
west, to high water mark, which <lock, wharf, or pier will be 770 
feet in Jength, more or less, and extended as much as 200 feet be• 
yond low water mark. 

This license was granted under and hy virtue of the provisions 
of an act to authorize the owners of land upon tide waters to 
build wharves in front of the same, approved March 18, 1851, Nix-
on's Dig. 871. This act provides that it shall be lawful for the 
owners of lands situate along and upon tide waters to build docks 
or wharves upon the shore in front of their Jands, and in any other 
way to improve the same, and when so built upon or impro\•ed, to 
appropriate the same to his own exclusive use; that such docks, 
wharves, and piers may be extended beyond the Emits of ordinary 
low water in such manner as not to hinder or impair the pubJic 
right of navigation, upon licenses obtained as directed by the act. 
The act provicJes further, that neither the act nor any license 
granted by virtue thereof shall authorize any shore owner to ex-
tend any wharf or other improvement over 1ands on the shore or 
under water beyond low W?ter mark, the title to which or any 
easement tlierein, by grant from this state or otherwise, may be 20 
vested in any other person than such shore owner; and the board 
of chosen freeholders of the county wherein the same may be may 
require any wharf so built beyond low water mark, or any part 
thereof, to be kept as a public wharf, c,pen to all persons whatever, 
un<ler such regulat_ions and at such reasonable rates of wharfage 
as they may direct; and the act declares, that the term shore shall 
be co11strued to mean the laud between the limits of ordinary high 
and low water; the term shore line, to mean the edge of the water 
at ordinary high water; and the term shore owner, to mean the 
owner of the land above and a<ljoining the shore line. 30 

The Morris Canal and Banking Company, who prosecute this 
certiorari, assign, as reasons why the license granted to Brown 
should be revoked and set aside-1, that they, the said Canal Bank-
ing Company, are the shore owners; and 2, that Brown has no 
legal title to the shore, and therefore has no right to the license. 
These arc the questions to be examined. 

1. Then has the company the title to the shore 7 do they own the 
land above and adjoining the shore1 are they the shore owners 
within the true meaning and construction of the statute 1 If they 
are, then it follows, of course, that the board of chosen freeholders 40 
erred in granting the license in question to Brown, the defendant 
in certiorari. 

F 
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The Morris Canal an<l Banking Company claim title in' this wise. 
They were authorized by their acts of incorporation to construct 
a canal from the waters of the Delaware to the waters of the Hud• 
son, with the usual powers to take land for the purpose by pur-
chase or appraisement, an<l proceeded accordingly, in 1834, to sur-
vey and locate their route from the Passaic to the Hudson, and 
had three commissioners appointed to appraise the value of the 
lands- required and assess the damages to the land owners. The 
route of the caHal was· h,cateJ, partly along the margin of New 

10 York bay, through the land in ~uestion, then owned by Jacob Me,·-
seles and Merseles J. l\:lerse]es and their wives, to its terminus at 
Jersey City. On the 15th August, 1834, the company and these 
parties, together with certain other Iand owners, entered into a» 
agreement under seal, whereby it was agreed to a~ertain and set-
tle, by amicable arrangement by arbitrator&, the value of the lands 
required to be taken for the use of' the company, and the damages, 
&c.; alld they agreed to submit the matter to the_three appraisers 
already appointed an<l two resident citizens of the county, who 
were agreed upon. They were "to ascertain and determine the 

20 compensation and damages which each of the land holders and 
owners and proprietors of the said land shall receive for tlie land 
occupied by tlie said canal, and the damages incidental to, and caused 
and to be caused by the location and construction ef tlte said canal." 
The said arbitrators, or a majority of them, were forthwith to pro-
ceed "to view the several lots or ti·acts of land intersected or taken 
and occupied by the said canal between the eastern shore of the 
Passaic rivei,· and the bay of New York," au<l from their view, &c., 
to "make an award, assessment, and appra.isement of the value of 
the land taken from each of the said several lots, and of ,he dam-

30 ages which shall be done to the same, and which shall be paid to 
the owners of the- sa·ld Jots by reason of the construction of the 
said canal afld its various works," &c., which award was to be con-
clusive. The• canal company were to have the right to deposit any 
surplus ear:th, &c., upon tlte adjacent lands, occupying no more of 
the adjacent lands than might he reasonably necessary for that pur-
pose, but the title thereto to remain in t/,e landlwlders; and upon 
performance, by the company, the ]and owners agreed "to convey 
to the said company the land taken as aforesaid, to be held by the 
company as long as the same sltall lre used for the purpose ef the 

30 canal/' and tbat the company should thereupon "take immediate-
possession thereof, and hold the same for tlw uses and purposes ef 
tlte canal, not including in sue!,, conveyance, liowever, tile adjacent 
,,,~;,s to be occupied as aforesaid in depositing tlte surplus earth, &c. 
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On the 19Lh September, 1834, the arbitrators made lheir rrwai·tl 
under the above submission 1 giving for the lan<l taken from the lot 
in question, 2.31 acres, $231, and for incidental damages $1769. 
The money so awarded was paid, and for which Jacob and Mer-
seles J. Merseles gave the following receipt: 11 Received from the 
Mol'ris Canal and Banking Company $2000, being in full for the 
amount awarded to us by the arbitrators, under the submission 

• hereto annexeJ, for land an<l inci<lental damages by reason of the 
Morris canal passing tltrougli our land, as appears by the preceding 
award of the arbitrators." 10 

On the 2d February, 1835, the said Jacob nnd Merseles J. l\Ier-
seles and their wives made, ·executed, and delivered to the Morris 
.Canal Company their deed of conveyance, for the consideration of , 
$231, of the land so awarded by the arbitrators. The deed is in 
the ordinary form of a ·deed of bargain and sale, to the company 
their successors, and assigns, as long as used for said canal, and de-
13cribes the land conveyed as II situate, lyiug, and being in the town-
ship of Bergen, in the county of Bergen, and state of New Jersey, 
beginning on the line of land of Rllhert Thompson, where the same 
is intersected by the route ·of the i\Jorris canal, and running north- 20 
wardly as said canal runs, accorJing to the course and distance 
marked on the said map, survey, and field book of said canal, filed 
in the clerk's office of the county of Bergen, to land of George 
Vreeinnd, the same being Jot No .. ss on said survey, and is esti-
mated to-contain 2.31 acres strict measure; the said lot Jies in 'tl1,e 
vicinity ef and on t1ie margin ef New York bay, between lands of 
Robert Thompson and George Vree1and," &c. 

The canal company entered into possession of the 1and so con-
veyed, and have constructed their canal over it, and it is conceded 
that" the larger portion of the outer or sea wall ef t1ie canal is be- 30 
low higli water mark," and that, ''fora small distance, the sea walI 
is above high water ma-rk, and marshy land intervenes between-the 
sea wall of the ·canal and high water mark." 

In examining the character and extent ·of the ti-tie which passed 
by this dee<l to the Morris Canal and Banking Company, we are 
not restricted M the words of the deed alone. The deed is to be 
construed ·in reference to the charter powers of the company, the 
proceedings to take the land by condemnation, the agreement of 
submission, and the award, ·of which the deed was but the execu-
tion. These are of the res gestm. They are parts of the same 40 
transaction-the acquisition of the land. The transaction origi-
nated in the power of the company to take the land, progressed !,y 
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the exercise of that power, and the deed was but the form in which 
the power was consummated. These, therefore, 1egitimate1y be-
long to the consideration of the question, as to what was the inten-
tion of the parties, and what are the legal effect and incidents of 
the grant. 

The state, in the exercise of the right of eminent domain, which 
gives to the legislature the control of private property for public 
uses, and for public uses only, had delegated to this company, in 
consideration of the great public benefits the work it proposed to 

10 construct wouhl secure, the power to take the lands of private citi-
zens by condemnation, The purpose was the construction of a 
canal, or artificial navigation, which was to be and remain for ever 
a public highway. The lands authorized to be taken were such, 
and such only, as were necessary for the purpose of the canal and 
its appendages. This was the extent of the constitutional power; 
and the legislati,·e delegation of authority to take private property 
for public uses is always to be construed acconlingl_y. The charter 
of the company, in terms, thus limits the right. It requires, first, a 
survey and specific location of the works; then an. offer of com-

20 pensation; and if the parties cannot agree, then a particular survey 
and map is to be made of such lands, waters, and streams as, in 
the estimation of the president and directors of the company, are 
requisite to be taken for the uses of the canal; and these are to be 
exhibited to a justice of the Supreme Court, accompanied by the 
oath or affirmation of one of the ellgineers employed by said com-
pany, that tlte premises tlterein described are required to he occu-
pied by the company, for the purpose of carrying into effect the 
object set forth by the act, and are not more tlian is requisitefor the 
said uses, before commissioners can be a ppointe<l to appraise the 

30 value and damages. And it is the premises so appropriated, de-
scribed, and appraised, alone, that vests in the company. The 27th 
section of the charter is very specific. It declares that every part 
of the act shall be so construed, as that the said corporation shall 
not be authorized to take or appropriate to the use of said canal, 
or under color or pretence that the same are necessary therefor, 
any lands, waters, or streams of water, but such only as are actu-
ally necessary for the erection and use of said canal for the pur-
poses of navigation only, and its necessary towing paths and works, 
as specified in the fifth section. It is very clear, therefore, that 

40 whether we look to the constitutional powers of the legislature to 
grant, or to the express terms of the grant itself, the company were 
only authorized to take by condemnation such land as by specific 



<lesignation and proof were ascertained to be necessary for the use 
of constructing the cana} and its necessary appendages. 

The constitutional power to take private property for public use, 
implies the ]imitation, that nothing more can be taken than is strict-
ly required for the use. The private interests of th·e individual 
are never to be sacrificed to a greater extent than is necessary to 
secure a public object of adequate importance. This is now held 
to be the rule in England. Angell on Highways 57, § 80. And the 
same author, speaking of the practice in the United States, p. 60, 
§ 83, says-" It is very obvious that in taking private property, 10 
under the express authority of government, for public use, no 
more should be taken than is Jemandable by the exigencies of the 
community; and the least possible private injury in so doing should 
be committed. If the charter of a navigation company authorize 
the entering upon lands adjoining the works to be constructed, and 
taking materials therefrom, no more can be taken than as are inci-
dent to the promotion of what is intended by the charter. So the 
presumption is, in laying out a common highway over the soil 
owned by an individual, that such in<lividual retains every riglit ex-
cept tlw public easement; and see 2 Hent's Com. 339. And so, too, 20 
in tho case of Varick v. s;,,itlt, on appeal, 9 Paige Ck. R. 561, it 
was said, by the court, that" the government has the power, under 
the constitution, to appropriate the private property of the citizen, 
just so far, and no fartlier than is necessary for the purpose and 
object of the appropriation." Anc.1 "when such purpose is accom~ 
plished, the right of the state is exhausted, and the wlwle qf the 
residue of the property, whatever it may be, belongs to tlw citizen." 

Such, I apprehend, is the correct exposition of the doctrine we 
are considering. The public necessity is the foundation of the 
right, and with that necessity it begins and ends. To hold that an 30 
incorporated company, authorized to construct a work of public 
utility, may go beyond this limit, and appropriate not only such 
such private property as is necessary to enable them to construct 
their work, but such as would be merely useful and advantageous 
in a pecuniary point of view to the stockholders, would be an un-
warrantable and dangerous perversion of the doctrine. It would 
be using it as a pretext for appropriating the private property of 
one citizen to the purpose of increasing the emoluments of other 
citizens, irrespective of the strict public necessity. 

That it was the intention of the parties to convey and acquire 40 
precisely what the company were proceeding to take by condem-
nation, is manifest. The recitals in the agreement and submission 
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'Show that the company ha<l surveyed an<l located the route ofihefr 
canal over the premises; had specifically designated the lauds ne-
cessary for their use by description; filed the field book, maps, and 
~urveys in the clerk's office, and had applied for and obtained the 
appointment of commissioners to appraise the value of the lan<l 
and damages, having made, as we must presume, the necessary 
proof, by the oath of one of their ehgineers, that the premises de-
scribed were required by the company for the purpose of the con-
struction of the canal. The agreement and submission further re-

10 cites, that the appraisers so appointed were convened, and pro-
posed to enter on their duties; that at this juncture of time it was 
suggested that the land owners and the company were desirous to 
settle by arbitration, not wlwt lands or rights were to be conveyed, 
but the value ef tl,e lands so required to be taken for the uses of the 
company, and the damages, &c. Tbe property rights to be sur-
rendered to the company had -been already ascertained &Rd .fixed 
under the -provisions of the charter. The compensation, alone, 
remained to be ascertained, and this was to be referred to arbitra-
tion. 

30 The parties, in preparing this agreement and submission, appear 
to have been extremely careful to designate the precise subject 
matter with which they were dealing, the property rights to be 
parted with by one party, and acquired by the other, and for which 
compensation was to be awarded. They describe it as "the lands 
through which the said extend~d canal is located;" "the ]ands oc-
cupied by the said canal, and the damages incidental to, and le be 
caused by the location and construction of the said canal." The 
appraisers are to view" the several lots or tracts of land intersected 
or taken and occupied by the saiJ canal-;'' and to appraise "the 

30 value of the land taken /'rom each of the said severnl -lots, and of 
the damages which shall be done to the -same." When the sum 
awarded for "the land taken and occupied, and damages done to 
each particular Jot," are paid, the compa,ny are to have authority 
to enter and construct their ·canal, "doing no unnecessary damage 
or injury to the adjacent lands;" and to occupy the adjacent lands 
for the pm·pose of depositing the surplus earth, "but the title 
thereto to remain in the landholders." And by the sixth article of 
tlie submission it is agreed, that when the amount awarded is paid 
or tendered, the land owners will convey to the company the land 

0 taken as aforesaid, to be held by the company so long as the same 
shall be used for the purposes of the canal, not including in said 
conveyance, however, the adjacent lands to be occupied as afom-
said in depositing the surplus earth, &c. 
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Then the awarcl is made in pursuance of the agreement and 
submission. It awards $231 to Merseles for precisely two acres 
and thirty-one hundredths of land, being the land actually occupied 
by the canal, and $1769 for incidental damages. The arbitrators 
say, in their award, that they proceeded 41 to view the several lots 
or tracts of land intersected or taken and occupied by the said ca-
m1l," and upou this vie\V appraised the value of the land taken, &c., 
aud the damages which shall be done to the same, and which shal1 
be paid to the owners, &c., by reason of the construction of the 
said extended canal, &c., and the receipt given to the company, and 10 
produced by them, says: the amount is that awarded them, under 
the submission, "for land aud incidental damage& by reason of the 
)\forris canal passing tl1,rougl1, our land." 

From this view of the proceedings had, and which were con-
summated by the dee<l in question conveying the two acres and 
thirty-one hundredths, strict measure, for as long as the same should 
be used hy the canal, it is entirely clear that it never entered into 
the contemplation of the parties that they were dealing with any 
other property rights than those .which the company were proceed-
ing to acquire by condemnation under the provisi·ons of their char- 20· 
ter. But as the title by condemnation coulil only be acquired by a 
strict pursuance of the delegated power, the substitution of the 
agreement, submission, and award, as the mode of ascertaining the 
value of the land an<l damages, instead of the commission and ap-
praisement provided for by the charter, rendered it necessary to 
adopt the form of passing the title by deed. Yet it was but the 
more formal mode, adopted by the parties, of giving effect, by their 
own act, to the charter power of condemnation, the operation of 
which had been intercepted by the agreement. 

Then what the company acquired by force of this deed of con- 30< 
veyance was, strictly, such an estate or interest in the land as they 
would have acquired by condemnation, had they pursue<l the mo<le 
prescribed by their charter to that end. They took neither more 
nor less than this. Their title was limited, therefore, to the narrow 
st,ip of Ja,nd speeifically described and actually used in the con-
struction of the canal and its towing paths. 'l1hey took it, too, 
limited to a particular ancl specific use, that of cotistructing and 
maintaining their canal on and over it for purposes of navigation, 
and their estate in it was to terminate with the use. In one sense, 
it is true, they became shore owners, The strip occupied by them, ,to, 
embracing the two acres and thirty•one hundredths, it is admitteJ, 
lioo along the shore of the bay of New York, and the larger ..po,-
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tion of the outer or sea wall of their canal is below high water 
mark. But the species of limited estate they acquired amounted, 
practically, to nothing more than an easement or r/gltt of way. Such 
was the opinion of the Chancellor in TVillink v. The same Co., 3 
Green's Cl,. R. 403; and such an interest in lands cannot possibly 
be construed to carry with it the legal right of riparian owners, 
the right to wharf out and otherwise reclaim an<l improve the ad-
joining shore, the use of the shore for fisheries and all other Iiiwful 
purposes not obstructing the public right of navigation. These 

10 remain as appurtenances to the estate out of which the 1imited 
grant to the company was carved. Th~y constitute part of the 
intrinsic value of that estate; they have never been divested from 
the owners of the upland; the owners of the original estate still 
have the right of fishery and ferry, and every other right which at 
common law attached as appurtenances to the Ian<l consistent with 
the enjoyment of the estate granted to the company. These were 
never sought to be condemned to the use of the canal company; 
they were not within the contemplation of the parties or the terms 
of the agreement an<l submission, the award, or the dee<l which 

20 execute·d the award. 
The statute of 1851 must be construed as declaratory of the 

common law, for it is not within the constitutional powers of the 
legislature to give or take away the vested property right of the 
citizen or the public for purposes o~ mere private emolument. Its 
object was to define and settle the extent of the rights of which it 
treated, and which had become the subject of doubt and litigation, 
and to prescribe the mode of their exercise and enjoyment, for in 
many instances these riparian rights had become very valuable, 
more valuable, indeed, than the upland to which they were appur-

30 tenant. Considering this, therefore, as a mere declaratory act, it 
in no wise affects the rights of these parties, so far as they are in-
volved in this controversy. 

Taking it to be established, that the deed of conveyance passed 
only such title as the company would have acquired by condemna-
tion, the case seems very free from difficulty. The Morris Canal 
and Banking Company have undoubtedly the power in their char-
ter to take not only the land necessary foi- the erection and con-
struction of their canal and towing paths, but land for a11 the ne-
cessary appendages to their work, by condemnation; but it can 

40 only be taken by a strict pursuance of the forms prescribed by 
their charter, and one of these requires that they specify particu-
larly the land required, and show by proper proofs that it is so ne 
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cessary, and the object for which it is to be used. Without this they cannot proceed to acquire the title. There is nothing in the case to show, nor is it pretended, that the company, in the case be-fore us, designated any land of Merseles, or sought to appropriate any of his rights outside of the strip in question, except only the privilege of depositing their surplus earth on the adjoining land without interfering with the title. The proceedings are silent on the subject of docks, wharves, and piers, for which it is now argued the shore rights are important to them. If the company ha<l re-quired, as they now insist they do, these shore rights for the pur- 10 pose of erecting wharves, docks, and piers, as auxi1iary and neces-sary to the purposes of their legitimate business, they should have taken the proper steps to acquire them by condemnation. They should° have described specifically the quantity and location of the land below high water mark which they required, and the uses for 
which it was required, or they shoul<l have embraced it in their agreement and submission, had the value appraised, and stipulated for and obtained a conveyance or release. 

There is no foundation in· fact for the argument, that the $1769, awarde<l as damages, were given as the value o( the ripa- 20 rian rights of the land owner, on the contrary, it is manifest that the damages were awarded, uot for the rights themsekes, but for the inconvenience of haYing the canal interposed between the up-lan<l and the shore, and the consequent difficulty presented to the enjoymeut of the riparian rights by the land owner. This was the extent of the power the commissioners would have had under the 
charter. Van Sclwick v. Delauare and Raritan Canal Co., Spencer 254. And the agreement and submission did not enlarge the power. 

The cases that have been cited from the state of New York rest upon their peculiar legislation, and cannot be considered as of au- ao thority upon the question now before the court. 
The only remaining question is as to the title of the defendant, Albert N. Brown, to the shofe in queslion. But I apprehend it is not necessary to consider that question here. The Morris Canal and Banking Company cannot raise that question in this case. If they have no title or right, they are not in a situation to cornplai11. That contrnversy, if there be one, it wilJ be time enough tn exam-ine when the proper pnrties bring it in form Lefore the court. A thinl party cannot be permitted to come into court and litigate questions of title in dispute among other parties. 40 

If the cairn] company can show that the license grantcJ inter-feres with any rights they have acquired, or in the~ progress of tho 
G 
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contemplated improvements to be made under the license, they are 
injured, the law will furnish a remedy. 

In my opinion, the certiorari should be dismissed. 

OGDEN J. I concur in the conclusion, that the license granted by 
the freeholders is illegal, and should be vacated. 

It is manifest, by the case furnished to the court, that Brown is 
not the shore owner of lands in front of which the license is to be 
exercised. His grantor's title was bounded on the east upon the 
canal, and by the deed to Brown he could not convey more than 

10 he then held. The Morris canal is constructed between the land 
covered by Brown's title and the New York bay, and it cuts Brnwn 
off from the tide waters of the bay. 

Whether the canal company, as riparian owners, would be en-
titled to a license from the freeholders or not, remains unaffected 
by the decision of this case. If they ever make an application for 
a license, their rights will then be fairly up for examination. 

It was objected that if the company cannot lawfully claim a 
license, they should not be permitted to question the license granted 
to Brown; and hence it was argued, that there is no proper party 

20 before the court in opposition to Biown, and that his license should 
be affirmed. It appears, by the case, that notice of the application 
to the freeholders was given by Brown to the canal company, and 
that they appeared from time to time as the matter progressed be-
fore the board. 

It also appears, from the evidence laid before the board, that 
Brown was shown to them not to be the shore owner. That fact 
being in the case, it is manifest that they exceeded their powers, 
anJ granted a license to a petitioner who was not entitled by the 
law un<ler which they w~re acting to receive it. 

30 Such being the case, as made before this courtJ which by tDe act 
is required, 011 review upon certiorari, to examine the Jaw and facts 
aud merits of the case, we must determine tliat the result reached 
Ly the freeholders is unsupported by the law and the facts. 

The license should be vacated and fur nothing holden. 
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