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SELECTION AND APPOINTMENT 

Case Notes 

Representatives of public defender had actual authority to promise 
promotion to assistant deputy public defender, who accepted lower 
position than position for which he was eligible based on expectation 
that he would be promoted after one year. Walsh v. State, 290 
N.J.Super. 1, 674 A.2d 988 (A.D.l996). 

4A:4-l.ll (Reserved) 
New Rule, R.1990 d.48, effective January 16, 1990. 
See: 21 N.J.R. 3337(a), 22 N.J.R. 166(b). 
Repealed by R.1996 d.97, effective February 20, 1996. 
See: 27 N.J.R. 4048(a), 28 N.J.R. 1201(a). 

Section was "Vacancy Review Board: State service". 

SUBCHAPTER 2. COMPETITIVE 
EXAMINATIONS 

4A:4-2.1 Announcements and applications 

(a) Notice of open competitive examinations shall be 
announced in a monthly job listing or by other appropriate 
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4A:4-2.1 

means as approved by the Commissioner to secure sufficient 
qualified candidates. Copies of notices for all open compet
itive examinations shall be available in each regional office 
of the Department of Personnel. 

(b) In order to notify all employees of promotional op
portunities, notices of promotional examinations and appli
cations shall be provided to eligible employees by the De
partment of Personnel or as directed by the Department of 
Personnel through the appointing authority. The appoint
ing authority shall conspicuously post notices at all geo
graphic locations within the unit scope to which the exami
nation is open. Appointing authorities shall maintain a 
record of such posting. 

(c) Examination announcements shall include at least the 
following information: 

1. Title of the examination; 

2. Salary information; 
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SELECTION AND APPOINTMENT 

3. Minimum qualifications for admission to the exami
nation; 

4. Filing information; and 

5. In open competitive examinations, a reference to 
duties and responsibilities. 

(d) A promotional examination shall be reannounced if, 
within one year of the closing date, the examination has not 
been developed and scheduled. 

(e) Applications for open competitive and local service 
promotional examinations shall be filed with the Depart
ment of Personnel and applications for State service pro
motional examinations shall be filed with the appointing 
authority no later than the announced filing date, which in 
no case shall be less than two weeks after the announce
ment. When mailed, the postmark date will be considered 
the date on which the application is filed. 

(f) Prior to the filing date, an applicant may amend a 
previously submitted application. 

(g) The Department of Personnel may request clarifying 
information from an applicant. · 

(h) All examination applications shall remain confiden
tial, except as the Commissioner may determine to be in the 
public interest. 

(i) See N.J.A.C. 4A:4-2.17 for application processing fee 
procedures. 

Petition for Rulemaking: 
Promotional examination process regarding announcement proce

dures. 
See: 21 N.J.R. 1581(b), 21 N.J.R. 2675(a). 
Amended by R.1989 d.570, effective November 6, 1989. 
See: 21 N.J.R. 2429(a), 21 N.J.R. 3451(a) . 
. Added new (d) and recodified old (d)-(g) as (e)-(h) with no change 
m text. 
Amended by R.1993 d.270, effective June 7, 1993. 
See: 25 N.J.R. 1085(b), 25 N.J.R. 2509(a). 

Added new (i). 

Case Notes 

Aonouncement of competitive examination was required to contain 
"minimum qualification requirements" for admission (citing former 
N.J.A.C. 4:1-8.3). In the Matter of Critchlow, 201 N.J.Super. 371, 493 
A.2d 66 (App.Div.1985). 

4A:4-2.2 Types of examinations 

(a) The Commissioner of the Department of Personnel 
shall administer examinations for appointment in the com
petitive division of the career service which may include any 
one or more of the following: · 

1. Written tests; 

2. Oral tests; 

3. Performance tests; 
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4. Physical performance tests; 

5. Evaluation of education, training or experience; 

6. Assessment exercises; and 

7. Other appropriate measures of knowledge, skills 
and abilities. 

(b) The Department of Personnel may select special ex
aminers to act as subject matter specialists or to provide 
other assistance. Employees of the State or local jurisdic
tions may be so engaged as part of their official duties 
during normal working hours with the approval of their 
appointing authority. Extra compensation may be provided 
by the Department of Personnel for such service outside 
normal working hours. 

(c) See N.J.A.C. 4A:4-2.14 for rules regarding the accom
modation and waiver of examinations for persons with 
disabilities. 

Amended by R.1994 d.72, effective February 7, 1994. 
See: 25 N.J.R. 4821(b), 26 N.J.R. 794(b). 

Case Notes 

Authority of Commission to design and administer exams versus 
"real authority" of municipalities regarding hiring practices. United 
States v. State of N.J., 473 F.Supp. 1199 (1979). 

Elements of examination process discussed in relation to labor 
negotiations. State v. State Supervisory Employee Association, 78 N.J. 
54, 393 A.2d 233 (1978). 

Authority to inquire as to basis for appointments and promotions. 
Hackensack v. Winner, 162 N.J.Super. 1, 392 A.2d 187 (App.Div.1978) 
modified 82 N.J. 1, 410 A.2d 1146 (1980). 

Validity of list established by inappropriate exam. Flynn v. Megaro, 
112 N.J.Super. 148, 270 A.2d 638, (App.Div.1970) cert. denied 57 N.J. 
594, 274 A.2d 49. 

4A:4-2.3 Open competitive examinations 

(a) Vacancies shall be filled by promotional examination 
unless the Commissioner determines that it is in the best 
interest of the career service to hold an open competitive 
examination. The determination to announce an open com
petitive examination shall be based on at least one of the 
following conditions: 

1. The vacancy is in an entrance level title; 

2. There are fewer than three qualified permanent 
employees in appropriate lower titles in the unit scope 
(See N.J.A.C. 4A:l-1.3 for definition of unit scope); 

3. If more than one vacancy, the total number of 
qualified permanent employees in appropriate lower titles 
in the unit scope exceed by fewer than three the total 
number of vacancies; 

4. A list resulting from a promotional examination will 
be exhausted before all present or anticipated vacancies 
are filled; or 
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5. The title requires special, technical or professional 
training or qualifications which are not required in lower 
titles. 

(b) Unless otherwise specified, an applicant shall meet 
the following criteria by the announced closing date: 

L Be a resident of the State or specified local jurisdic
tion (see N.J.A.C. 4A:4-2.11), except when: 

i. A different residency requirement is specified by 
law or provided by the Commissioner; or 

ii. It appears that there is an inadequate number of 
qualified residents available for the title. 

2. Meet all requirements specified in the examination 
announcement: 

i. Applicants for the titles of Municipal Firefighter 
and Municipal Police Officer must be under the age of 
35 on the announced closing date for an open competi
tive examination to be eligible to take the examination. 
Former Municipal Police Officers 45 years of age or 
under who resigned in good standing may adjust their 
age by subtracting previous years of service from their 
actual age on the closing date. Former ·Municipal 
Police Officers who were involuntarily separated from 
service due to layoff, regardless of age, may adjust their 
age by subtracting previous years of service from their 
actual age on the closing date. 

ii. Veterans who are above a maximum age require
ment, may recalculate their age for recording purposes 
pursuant to N.J.S.A. 38:23A-2; and 

3. File an application with· all supporting docurilents 
or proofs by the announced filing date. 

(c) When a promotional exa~ation is announced, an 
open competitive examination may also be announced. 

Amended by R.1989 d.569, effective November 6, 1989. 
See: 21 N.J.R. 1766(a), 21 N.J.R. 3448(b). 

In (b)2i: added text, "Former Municipal Police Officers ... the 
closing date." 

Law Review and Journal Commentaries 

Civil Service-Administrative Procedure-Counties-Municipalities. 
Judith Nallin, 134 N.J.LJ. No. 17, 50 (1993). 

Case Notes 
Limiting open competitive examination to residents for position of 

police chief, violated the Civil Service Act, the Board's own regulations, 
and the rule-making provisions of the Administrative Procedure Act. 
Matter of Police Chief (M2010P) South Orange Village, 266 N.J.Super. 
101, 628 A.2d 809 (A.D.1993). 

Equitable estoppel: provisional employee worked 8-10 years before 
test was promulgated. Omrod v. N.J. Department of Civil Service, 151 
N.J.Super. 54, 376 A.2d 554 (App.Div.1977) certification denied 75 N.J. 
534, 384 A.2d 513. 

Issue of examination as artificial.barrier to employment. DeLarmi v. 
Borough of Fort Lee, 132 N.J.Super. 501, 334 A.2d 349 (App.Div.1975) 
certiorari denied 68 N.J. 135, 343 A.2d 423. 
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Requirement that employee serve specified time in lower classifica
tion before becoming eligible for promotion upheld (citing former 
N.J.A.C. 4:1-8.6). Watson v. Farrell, 116 N.J.Super. 434, 282 A.2d 756 
(App.Div.197) 

4A:4-2.4 Promotional title scope: local service 

(a) If a title which is the subject of a promotional exami
nation is part of a title series, then the examination shall be 
open to one of the following: 

1. The next lower or next two lower in-series titles; or 

2. All applicants in the unit scope who meet the open 
competitive requirements and all applicants in the next 
lower or next two lower in-series titles. 

(b) The title scope described in (a)2 above may be used 
when the appointing authority requests a wider title scope 
or provisionally promotes an employee who does not have 
permanent status in an in-series title. 

(c) When the title which is the subject of the promotional 
examination is not part of a title series, the examination 
shall be open to all applicants having a total of one year 
permanent service who meet the open competitive require
ments; 

(d) When a promotion is to be made from the noncom
petitive division of the career service to a related entry level 
title in the competitive division of the career service, the 
examination shall be open to all applicants who meet the 
complete open compc;ltitive requirements and who are ei
ther: 

1. Serving in the next lower or next two lower in-series 
noncompetitive titles or in any competitive title; or 

2. Serving in all related noncompetitive titles or in any 
competitive title. 

(e) In extraordinary circumstances, the Commissioner 
may set another appropriate title scope. 

Amended by R.1990 d.554, effective November 19, 1990. 
See: 22 N.J.R. 2628(a), 22 N.J.R. 3482(a). 

Conforms the requirements for local with those in State service. 
Amended by R.1993 d.270, effective June 7, 1993. 
See: 25 N.J.R. 1085(b), 25 N.J.R. 2509(a). 

Revised (d) 1 and 2. 

Law Review and Journal Commentaries 

Civil Service-Administrative Procedure-Counties-Municipalities. 
Judith Nallin, 134 N.J.LJ., No. 17,50 (1993). · 

Case Notes 

Merit Systems Board's approval of open competitive examination was 
violation of .civil Service Act, the Board's own regulations, and the 
rule-making provisions of the Administrative Procedure Act. Matter of 
Police Chief (M2010P) South Orange Village, 266 N.J.Super. 101, 628 
A.2d 809 (A.D.l993). 

- "-. 
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(e) An applicant seeking to appeal a residency determi
nation shall utilize the procedures contained in N.J.A.C. 
4A:4-6.6. The applicant shall have the burden of proving 
his or her residence. 

Amended by R.1991 d.498, effective October 7, 1991. 
See: 23 N.J.R. 1984(a), 23 N.J.R. 2999(a). 

4A:4-2.11 

Authorized DOP to enforce residency requirements from examina
tion closing date to the date of appointment. 
Amended by R.1993 d.270, effective June 7, 1993. 
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SELECTION AND APPOINTMENT 

See: 25 N.J.R. 1085(b), 25 N.J.R. 2509(a). 
Revised (b). 
Administrative Correction. 

See: 25 N.J.R. November 15, 1993. 

Case Notes 

Applicant's appeal from determination of Merit System Board that 
he was not entitled to resident's preference was moot. Nunan v. New 
Jersey Dept. of Personnel, 244 N.J.Super. 494, 582 A.2d 1266 (A.D. 
1990). 

Employee was properly ranked on non-resident portion of eligible 
list. Rizzolo v. Newark School District, 94 N.J.A.R.2d (CSV) 506. 

Documentation confirmed residence in Burlington township. In the 
Matter of Stephen J. Wenger v. Burlington Township, 94 N.J.A.R.2d 
(CSV) 394. 

Employee was not resident for purposes of placement on eligibility 
list. Lightfoot v. City of Newark, 93 N.J.A.R.2d (CSV) 109. 

Officer was required to live in the state of New Jersey. Glover v. 
Middlesex County Probation Department, 92 N.J.A.R.2d (CSV) 777. 

Resident of borough as of announced closing date and as of appoint
ment date entitled to residency preference. Grembowiec v. Lysiak, 92 
N.J.A.R.2d (CSV) 356. 

4A:4-2.12 Professional qualifications substitution 
program 

(a) Applicants for designated open competitive or pro
motional examinations for professional titles may be permit- . 
ted to substitute appropriate work experience, on a year-for
year basis, for specified higher educational requirements. 

1. For titles requiring specific coursework or major 
fields of study, the successful completion of the course
work or fields of study shall be required. 

2. Examination announcements shall contain, when 
appropriate, general information on the eligibility require
ments and use of this program. 

3. Appointing authorities shall conspicuously post in
formation about this program. 

(b) The Department shall make the determination wheth
er prior work experience may be substituted for specified 
education requirements. · 

Case Notes 

Substitution of degrees to meet educational qualifications for testing. 
Gloucester Cty. Welfare v. N.J. Civ. Serv. Comm'n, 93 N.J. 384, 461 
A.2d 575 (1983) (see dissenting opinion). 

4A:4-2.13 College Level Examination Program (CLEP) 

(a) College Level Examination Program (CLEP) scores 
are acceptable as a substitution for college credits required 
for open competitive or promotional examinations. Accept
able scores are those consistent with scores accepted for 
credit by Thomas A. Edison College as published annually 
in its catalog. 

(b) The following standards shall be considered: 
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1. Applicants may be considered eligible to take open 
competitive and promotional examinations by substituting 
a combination of education, appropriate work experience 
and acceptable CLEP scores; 

2. Acceptable scores on the CLEP General Examina
tion and Subject Examinations will be considered the 
same as college undergraduate credits; 

3. Acceptable scores on the five-part CLEP General 
Examination may be substituted for up to 30 undergradu
ate college credits; 

4. Where specific course work and/or a major field of 
study are required in the job specification or examination 
announcement: 

i. An acceptable score on an appropriate CLEP 
Subject Examination may be substituted for college 
credit hours; 

ii. An acceptable subscore on an appropriate sub
section of the CLEP General Examination may be 
substituted for undergraduate college credit hours for 
the course work requirement; 

5. Acceptable scores achieved on any of the CLEP 
Subject Examinations shall be viewed to correspond to 
those credits normally earned during the final two years 
of a four-year college curriculum; 

6. Acceptable scaled scores or subscores on the CLEP 
General Examination shall be viewed to correspond to 
those credits normally earned during the first two years of 
a four-year college curriculum. 

(c) Information about testing site locations and applica
tion procedures may be obtained from the CLEP Edu
cational Testing Service (ETS), Princeton, New Jersey and 
Thomas A. Edison College, Trenton, New Jersey. 

(d) Examination announcements shall contain general in
formation on eligibility requirements and utilization of 
CLEP. 

(e) Appointing authorities shall conspicuously post infor
mation about CLEP. 

4A:4-2.14 Accommodation and waiver of examinations for 
persons with disabilities 

(a) Otherwise qualified applicants with disabilities may 
request an accommodation in taking an examination by 
indicating their request for accommodation on the examina
tion application. 

1. Upon receipt of the request for accommodation, 
the Department shall make reasonable accommodation 
where appropriate and notify the candidate of the ar
rangements. 

(b) The Commissioner may waive an examination for an 
otherwise qualified candidate or provisional with a physical, 

Supp. 2-20-96 



4A:4-2.14 

mental or emotional affliction, injury, dysfunction, impair
ment or disability which makes it physically or psychological
ly not practicable to undergo the testing procedure for a 
particular title, but does not prevent satisfactory perfor
mance of the title's responsibilities under conditions of 
actual service. 

1. A request for waiver shall be in writing, filed with 
the Department and contain: 

i. The examination's title and symbol number, or in 
the case of a provisional, his or her title and employer; 

ii. A statement from an appointing authority utiliz
ing the title that the individual can satisfactorily per
form the duties of that title under actual conditions of 
service; 

iii. A physician's statement with supporting medical 
documentation; 

iv. Whether the individual has previously filed for 
or taken an examination for that title, the results, if 
any, and whether an accommodation has previously 
been made; and 

v. Agreement to undergo any additional physical or 
psychological examinations that the Department deems 
appropriate. 

(c) If reasonable accommodation can be made, the waiver 
request will be denied and arrangements made for such 
accommodation. 

(d) If reasonable accommodation is not possible, the 
Commissioner will decide whether to grant a waiver, and if 
granted, whether the candidate will be employed or placed 
on an eligible list and in appropriate cases, granted seniori
ty. 

Amended by R.1993 d.270, effective June 7, 1993. 
See: 25 N.J.R. 1085(b), 25 N.J.R. 2509(a). 

Revised heading and revised (a). 
Amended by R.1994 d.72, effective February 7, 1994. 
See: 25 N.J.R. 4821(b), 26 N.J.R. 794(b). 

4A:4-2.15 Rating of examinations 

(a) Ratings may be computed by a valid statistical meth
od based on the use of scoring formulas and/or conversion 
tables. 

1. When education and experience are to be rated as 
part of an examination, they shall be graded through the 
use of scales prepared by the Department of Personnel. 

(b) Examinations consisting of more than one part may 
be rated independently. 

1. Candidates failing to meet minimum standards on 
one part of the examination shall be ineligible for the 
remaining parts. 

2. Candidates who do not receive a passing score on 
one part of an examination shall be deemed to have failed · 
the entire examination. 
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(c) Candidates for State service promotional examina
tions shall receive credit for the final Performance Assess
ment Review (PAR) rating on file in the candidate's person
nel office as of the announced closing date for the rating 
period immediately preceding the announced closing date. 

1. Credit shall be awarded as follows: 

1. Three points for Significantly Above Standards; 

u. Two points for Exceeds Standards; or 

iii. One point for Meets Standards: 

2. When there is no final rating on file for a candidate 
as of the announced closing date, the rating for that 
period shall be deemed Meets Standards and credit shall 
be given for that rating. 

3. Performance ratings shall not be used as a scoring 
factor in promotions when the supervisor who completes 
a performance rating for a subordinate or acts as a 
reviewer for a subordinate's rating competes in the same 
promotional examination as the subordinate. 

(d) In calculating seniority for promotional examinations, 
voluntary furloughs and the following types of leaves shall 
not be deducted from seniority. 

1. All leaves with pay including sick leave injury (SLI); 

2. Military, educational, gubernatorial appointment, 
personal sick, disability, family, furlough extension and 
voluntary alternative to layoff leaves of absence without 
pay; and 

3. In local service, leave without pay to fill elective 
office. 

(e) Suspensions, other leaves of absence without pay not 
identified in (d) above, and any period an employee is laid 
off shall be deducted when calculating seniority. 

1. In local service police and fire examinations, credit 
for record of service will be reduced by disciplinary 
suspensions received during the five year period immedi
ately preceding the announced closing date. 

(f) Employees reappointed from a special reemployment 
list shall be considered as having continuous service for 
seniority purposes. However, the elapsed time between the 
layoff or demotion in lieu of layoff and reappointment shall 
be deducted from the employee's seniority. 

(g) When a municipality has a volunteer fire company 
and paid positions are created, any volunteer firefighter who 
has actively served for at least two years is entitled to service 
credits in addition to his or her earned examination score. 
The highest possible score for examination performance 
shall be 90 percent to which the service credit shall be 
added. Service credits shall be not less than three nor mor~ 
than 10, and shall be added only to a passing score. The 
service credit shall be calculated by adding one point to the 
number of years of service: for example, add three points 
for two years of service, four points for three years of 
service, and so on. Any service time in excess of nine years 
shall be awarded the 10 point maximum. 
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(h) Ties in final earned ratings shall not be broken. 

Amended by R.1989 d.569, effective November 6, 1989. 
See: 21 N.J.R. 1766(a), 21 N.J.R. 3448(b), 

(a)1 clarified; added new (d). 
Amended by R.1989 d.570, .effective November 6, 1989. 
See: 21 N.J.R. 2429(a), 21 N.J.R. 3451(a). 

Added (c)l. 
Amended by R.l993 d.45, effective January 19, 1993. 
See: 24 N.J.R. 3589(a), 25 N.J.R. 291(a). 

Revised (c); redesignated existing (d) as (e); added new (d). 
Amended by R.1993 d.270, effective June 7, 1993. 
See: 25 N.J.R. 1085(b), 25 N.J.R. 2509(a). 

Deleted (a)2; revised (d); added new (e) and (f); redesignated 
existing (e) to (g); added new (h). 
Amended by R.l995 d.12, effective January 3, 1995. 
See: 26 N.J.R. 4126(a), 27 N.J.R. 145(a). 

Case Notes 

Validity-excluding performance evaluations (EPEIS) from the scor
ing of promotional examinations when evaluating supervisors and their 
subordinates are candidates for same position is proper (citing former 
N.J.A.C. 4:1-9.5). Honachefsky v. N.J. Civil Service Comm'n, 174 
N.J.Super. 539, 417 A.2d 67 (App.Div.1980). 

Evaluation of education and experience in excess of minimum re
quirements not violative of due process (citing former N.J.A.C. 
4:1-9.14). Brown v. State of New Jersey, 115 N.J.Super. 348, 279 A.2d 
872 (App.Div.1971) certification denied 59 N.J. 273, 281 A.2d 535. 

4A:4-2.16 Retention and inspection of examination 
records 

(a) The following examination records shall be retained 
until the expiration of the eli~ible list: 

1. The public announcement; 

. 2. All applications; 

3. The examination papers and scoring keys; 

4. A description of the examination, including the 
date held, rating system and minimum score required, if 
any; 

5. The list of eligibles; and 

6. Any other pertinent information. 

(b) All examination records listed in (a)l, 4 and 5 aboye 
shall be open to public inspection. The Commissioner shall 
determine which other records may be open to public 
inspection and the conditions for such inspection. 

Amended by R.l992 d.41, effective January 21, 1992. 
See: 23 N.J.R. 2906(b), 24 N.J.R. 229(b). 

Revised (a)3 and 4. 

4A:4-2.17 Application processing fees 

(a) A $5.00 processing fee shall be charged for each open 
competitive and promotional examination application. 

(b) The fee shall be paid by check or money order, made 
payable to NJDOP, which shall be submitted with the 
application. 

4A:4-3.1 

(c) Applications received without a fee shall not be pro
cessed unless the applicant submits, within the time required 
by written notice from the Department of Personnel, the 
required fee or, for open competitive applications, proof of 
exemption as described in (d) below. 

(d) An applicant for an open competitive examination 
will be granted a waiver of the fee if the applicant provides 
documentation showing that, as of the closing date, he or 
she is receiving General Assistance benefits, Aid to Families 
with Dependent Children, or Supplemental Security Income. 
Proof must consist of one of the following: 

1. General Assistance-a copy of the applicant's bene
. fits identification card (if one was issued) or a letter from 

the applicant's local municipal welfare director. 

2. Aid to Families with Dependent Children-a copy 
of the applicant's identification card which shows the case 
number. 

3. Supplemental Security Income-a copy of the ap
plicant's latest annual award letter or proof of the appli
cant's Medicaid identification number for S.S.I. benefits. 

(e) The fee is for processing purposes only and does not 
guarantee admittance to an examination or appointment to 
a yosition. The fee shall not be refunded for any reason 
except untimely filing of the application or cancellation of 
the examination. 

1. The fee shall not be refunded when the cancella
tion is due to the lack of eligible applicants ("no admits") 
or when no eligible applicant appears for testing ("no 
show"). 

2. When an examination is cancelled at the request of 
the appointing authority, the appointing authority shall 
reimburse the Department of Personnel for fees refunded 
to applicants. 

New Rule, R.l993 d.270, effective June 7, 1993. 
See: 25 N.J.R. 1085(b), 25 N.J.R. 2509(a). 

SUBCHAPTER 3. ELIGIBLE LISTS 

4A:4-3.1 Types of eligible lists 

(a) The Commissioner may establish the following types 
of eligible lists: 

1. Open competitive, which shall include all qualified 
eligibles following examination procedures. 

2. Promotional, which shall include permanent em
ployees who meet qualification requirements. 

3. Regular reemployment, which shall include former 
permanent employees who resigned in good standing, 
retired, or were voluntarily demoted, who timely request 
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reemployment and whose reemployment is certified by 
the appointing authority as being in the best interests of 
the service; 

4. Police or fire reemployment, which shall include 
former permanent uniformed members of a police or fire 
department who resigned in good standing and whose 
reemployment is certified by the appointing authority as 
being in the best interests of the service; and 

5. Special reemployment, which shall include former 
and current permanent employees who were laid off, 
laterally displaced or demoted in lieu of layoff. 

4A:4-3.2 Order of names on eligible lists 
(a) The order of names on an open competitive list shall 

be as follows: 

1. When an announcement is open to more than one 
local jurisdiction, the resulting list of eligibles shall be 
separated into sub-lists by the residency requirements as 
provided by applicable law and ordinance. 

2. Within each sub-list as provided in (a)1 above, the 
order of names shall be: 

i. Eligibles entitled to disabled veterans preference 
in order of their scores; 

ii. Eligibles entitled to veterans preference in order 
of their scores; and 

iii. Non-veteran eligibles in order of their scores. 

3. Eligibles who receive the same score shall have the 
same rank. See N.J.A.C. 4A:4-4.2(c). · 

4. See N.J.A.C. 4A:5-21 for examples on use of open 
competitive list. 

(b) Eligibles on a promotional list shall appear in the 
order of their scores. 

1. When scores are tied, veterans shall be listed first 
within each rank. See N.J.A.C. 4A:4-4.2(c). 

2. See N.J.A.C. 4A:5-2.2 for examples on use of a 
promotional list. 

(c) Eligibles on special reemployment lists shall be 
ranked in descending order of the class code or class level of 
the title from which the eligible was displaced. Within each 
class code or class level, eligibles shall be ranked in order of 
seniority. See N.J.A.C. 4A:8-2.4. 

EXAMPLE: Emily is a State employee, and was dis
placed in the layoff process from her permanent title of 
Administrative Analyst 1, which has a class code of 29. She 
has a total of 10 years of seniority. George is also a State 
employee, and was displaced in the layoff process from his 
permanent title of Administrative Analyst 2, which has a 
class code of 26. He has a total of 15 years of seniority. 
The names of both Emily and George are placed on the 
special reemployment list for the title of Administrative 
Analyst 3, since it is a lower, related title. Emily's name will 
be listed first, because the class code of the title from which 
she was displaced is higher than the class code of the title 
from which George was displaced. 

DEPT. OF PERSONNEL 

EXAMPLE: Robert, a municipal employee, was dis
placed in the layoff process from his permanent title of 
Supervising Maintenance Repairer, the highest class level 
title in his title series. He has 15 years of service with the 
municipality. Angela, who was permanent in the title of 
Assistant Supervising Maintenance Repairer when she was 
displaced in the layoff process, has 16 and one-half years of 
service with the municipality. The names of both Robert 
and Angela will be placed at the head of special reemploy
ment lists for Senior Maintenance Repairer and Mainte
nance Repairer. On both of these lists, Robert's name will 
appear first and Angela's second, since Robert was dis-

. placed from a higher class level title. 

(d) Eligibles on regular or police and fire reemployment 
lists shall be ranked in the order of seniority in the perma

. nent title from which they resigned, retired or were volun
tarily demoted, with the name of the person with the 
greatest seniority appearing first on the list. 

(e) It shall be the responsibility of an eligible to keep a 
current address on file with the Department of Personnel. 

Amended by R.1993 d.270, effective June 7, 1993. 
See: 25 N.J.R. 1085(b), 25 N.l_R. 2509(a). 

Revised (a). 
Amended by R.1997 d.71, effective February 18, 1997. 
See: 28 N.J.R. 4979(a), 29 N.J.R. 549(b). 

Substantially amended (c). 

Case Notes 

Credit towards service in other governmental entity. Kloss v. Parsip
pany-Troy Hills, 170 N.J.Super. 153, 406 A.2d 170 (App.Div.1979). 

Order of appointment. State v. State Supervisory Employees Associ
ation, 78 N.J. 54, 393 A.2d 233 (1978). 

4A:4-3.3 Duration and cancellation of eligible lists 

(a) Open competitive and promotional lists shall be pro
mulgated for three years from the date of their establish
ment, unless the Commissioner determines that, under the 
circumstances, a shorter time period is appropriate. 

1. An eligible list may, for good cause, be extended by 
the Commissioner prior to its expiration date, except that 
no list shall have a duration of more than four years. 

2. The name of any employee shall not remain on a 
regular reemployment list for more than three years from 
the date of resignation, except as provided in (a)1 above. 

3. Special reemployment, police reemployment and 
fire reemployment lists shall have unlimited durations. 

(b) The Commissioner may, in cases of fraud, illegality, 
test invalidity, error by the Department or other good cause, 
cancel an eligible list prior to its expiration date by issuing 
an order, which shall provide a means for the notification of 
eligibles. The Commissioner shall also provide a copy of 
this order to affected appointing authorities. 
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(c) See N.J.A.C. 4A:4-4.9 for appointments after the 
expiration date of the eligible list. 

Amended by R.1996 d.98, effective February 20, 1996. 
See: 27 N.J.R. 4049(a), 28 N.J.R. 1201(b). 

Added (c). 
Amended by R.1997 d.410, effective October 6, 1997. 
See: 29 N.J.R. 2732(a), 29 N.J.R. 4279(a). 

In (b), substituted "an order, which ... affected appointing authori
ties" for "a public notice and entering such notice in the minutes of the 
Merit System Board". · 

Case Notes 

Employment applicants who were tested and appointed to hiring 
eligibility list for position of municipal fire fighter did not have protect
ed property interest in their ranking. Newark Branch, N.A.A.C.P. v. 
Town of Harrison, N.J., C.A.3 (N.J.)1991, 940 F.2d 792. 

4A:4-3.4 

Power of Commission to extend local eligibility list. Malone v. 
Fender, 158 N.J.Super. 190, 385 A.2d 929 (App.Div.1978) supplement
ed 160 N.J.Super. 221, 389 A.2d 504, reversed 80 N.J. 129, 402 A.2d 
240 (1979). 

Statutory 3 sear limit upheld (local service). lmbriacco v. State Civil 
Service Commission, 150 N.J.Super. 105, 374 A.2d 1251 (App.Div. 
1977). 

Life of promotion list could not be extended beyond three-year limit 
(citing former N.J.A.C. 4:1-11.6). In the Matter of Newark Police 
Sergeant and Lieutenant List for Dep't of Civil Service, 149 N.J.Super. 
121, 373 A.2d 422 (App.Div.l977). 

4A:4-3.4 Revival of eligible lists 
(a) The Commissioner may revive an expired eligible list 

under the following circumstances: 

1. To implement a court order, in a suit filed prior to 
the expiration of the list; 
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New Rule, R.1996 d.471, effective October 7, 1996. 
See: 28 N.J.R. 3208(a), 28 N.J.R. 4423(a). 

SUBCHAPTER 4. CERTIFICATION FROM 
ELIGIBLE LISTS 

4A:4-4.1 Need for certification 

(a) When a vacancy is to be filled in the competitive 
division of the career service from an eligible list, the 
appointing authority shall request a certification of names 
for regular appointment. Such request shall be submitted 
in advance under procedures set by the Department of 
Personnel to enable the Department to issue or authorize 
the necessary certification or advise that there is no appro
priate eligible list. 

(b) When a permanent competitive position has been 
filled on a nonpermanent basis, the Department of Person
nel shall determine whether there is a need to issue a 
certification. 

4A:4-4.2 Issuance of certification 

(a) Upon determining that there is a need for a certifica
tion as provided in N.J.A.C. 4A:4-4.1, the Department of 
Personnel shall issue or authorize the issuance of a certifica
tion to the appointing authority containing the names and 
addresses of the eligibles with the highest rankings on the 
appropriate list. 

(b) When a certification is issued, the Department shall 
notify or authorize the notification of the eligibles whose 
names appear on the list, at the last known address. See 
N.J.A.C. 4A:4-3.2(e) for address change notification. 

(c) An appointing authority shall be entitled to a com
plete certification for consideration in making a permanent 
appointment, which means: 

1. From special, regular and police and fire reemploy
ment lists, the name of one interested eligible for each 
permanent appointment; or 

2. From promotional and open competitive lists, the 
names of three interested eligibles for the first permanent 
appointment, and the name of one additional interested 
eligible for each additional permanent appointment. Eli
gibles who receive the same score shall have the same 
rank. If three or more eligibles can be certified as a 
result of this ranking without resorting to all three highest 
scores on the list, then only those eligibles will be certi
fied. 

i. When fewer than three interested eligibles are 
certified, the appointing authority may either: make a 
permanent appointment; make a provisional appoint
ment from the list; make a provisional appointment of 

4A:4-4.3 

another qualified person if no eligible on the list is 
interested; or vacate the position/title. 

ii. When a certification is comprised of multiple 
lists and an eligible's name appears more than once, the . 
eligible will only be counted once for purposes of 
making a complete certification. 

(d) See N.J.A.C. 4A:l0-2.2 for penalties for failure to 
appoint from a complete certification. 

4A:4-4.3 Certification from appropriate lists 

(a) When an eligible list for a title is either unavailable or 
incomplete, the Department may authorize a certification 
from an eligible list for an appropriate title of the same or 
higher level, in the same or related series under the follow
ing conditions: 

1. The education and experience requirements for 
both titles are substantially similar; 

2. The necessary knowledge, skills and abilities were 
evaluated in the examination process; 

3. The geographic scope of eligibility to which the 
announcement was limited is the same as or includes the 
geographic location of the original title; and 

4. The appropriate eligible list may be used to supple
ment any existing list in order to establish a complete 
certification. 

(b) The Department of Personnel may also authorize a 
certification from a common or similar State or local service 
eligible list under the following circumstances: 

1. The appointing authority has requested the use of 
such list in writing; 

2. The examination requirements of the titles for 
which the eligible lists may be certified shall be appropri
ate for the title in the requesting jurisdiction; 

3. The State or local lists will be used to supplement 
the existing list in order to create a complete certification; 
and 

4. Only those persons on the eligible list who have 
expressed an interest in working in the jurisdiction shall 
be certified. 

(c) In local service, regular reemployment lists may be 
used to certify against vacancies in the same or comparable 
titles in all appointing authorities in the respective jurisdic
tion, except school districts. 

(d) See N.J.A.C. 4A:8-2.3 for uses of special reemploy
ment lists in State and local service. 
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4A:4-4.4 Limitation on number of times eligible is 
certified 

(a) A non-veteran eligible who has been certified to the 
same appointing authority from an open competitive list on 
three occasions and who has been passed over in favor of a 
lower ranked eligible on each occasion, shall have his or her 
name withheld from future certification to the same ap
pointing authority. The appointing authority may request 
that such eligible be recertified, in which case only that 
eligible and any higher or equal ranking veteran eligible 
shall be certified. · 
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(b) All eligibles on a promotional list shall be certified, in 
order of rank, as long as they remain on the list. 

4A:4-4.5 Certifications limited to persons of a particular 
sex, religion or national origin 

(a) A certification may be issued limited to persons of a 
particular sex, religion or national origin of the eligibles, 
where such factors are bona fide occupational qualifications 
(BFOQ) that are essential to successful job performance 
and the normal operation of the appointing authority. 

(b) The appointing authority shall determine those posi
tions in State service and those specific titles in local service 
for which BFOQ designations are essential. 

(c) A request for a BFOQ designation shall be signed by 
the agency or department head, or designee, and the affir
mative action officer, and submitted by the appointing au
thority to the Department of Personnel, Division of Equal 
Employment Opportunity and Affirmative Action 
(EEO/AA) and shall include: 

1. The purpose of the BFOQ being requested; 

2. An accurate description of the employment for 
which the BFOQ is sought, including: 

i. The position number in State service and the 
specific title in local service; 

ii. The duties of the position and percentage of time 
required to perform those duties; 

iii. The post location; and 

iv. The shift designation. 

3. A statement why a person without the specific 
BFOQ cannot perform the position's duties; 

4. What accommodations were considered to permit 
persons without the BFOQ to perform the duties and why 
the accommodations were not adopted; and 

5. Such other information as requested by the Divi
sion. 

(d) The appointing authority shall have the burden of 
proof that a BFOQ designation is necessary. 

(e) The Director, Division of EEO/AA shall review the 
request and advise the appointing authority in writing of his 
or her decision to either accept the BFOQ request or not 
accept the request based on insufficient justification. 

(f) The Division of EEO/AA will audit BFOQ positions 
to eliminate artificial barriers that may exist to equal em
ployment opportunity and particular BFOQ designations 
may be reconsidered or eliminated. 

~ (g) Any person who has been denied an employment 
opportunity as a result of a BFOQ designation may contest 
the designation as a discrimination appeal in State service 
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(N.J.A.C. 4A:7-3.2 et seq.) or a general appeal in local 
service (N.J.A.C. 4A:2-1.1). 

4A:4-4.6 Eligibles on military leave 

(a) Interested eligibles on military leave shall continue to 
be certified. The appointing authority may consider such 
eligibles immediately available for appointment even though 
reporting for work may be delayed. 

(b) On return from military duty, an appointed eligible 
shall, after successful completion of the working test period, 
have the same rights, privileges and obligations as if the 
eligible had served continuously in the title from the original 
effective date of appointment. 

4A:4-4. 7 Removal of names 

(a) The name of an eligible may be removed froiH an 
eligible list for any of the following reasons: 

1. The causes for disqualification listed in N.J.A.C. 
4A:4-6.1; 

2. Permanent appointment through certification to the 
title for which the list was promulgated or made appropri
ate, except that the appointment to a lower title will not 
be cause for removal; 

3. Inability, unavailability or refusal of eligible to ac
cept appointment. An eligible who has declined appoint
ment may, upon written request, have his or her name 
withheld from future certifications until available for ap
pointment. The Department of Personnel must be noti
fied when the eligible wishes to be considered for certifi
cation; 

4. The eligible has a criminal record which adversely 
relates to the employment sought. 

i. The following factors may be considered in deter
mining whether a criminal record adversely relates to 
employment: 

(1) The nature and seriousness of the crime; 

(2) The circumstances under which the crime oc
curred; 

(3) The date of the crime and age of the eligible 
when the crime was committed; 

( 4) Whether the crime was an isolated event; and 

(5) Evidence of rehabilitation. 

ii. The presentation of a pardon or an expungement 
shall prohibit removal from a list, except for law en
forcement, correction officer or firefighter titles and 
other titles as the Commissioner may determine. 

5. Notice by the postal authorities that they are un
able to locate or deliver mail to the eligible; 

6. Non-compliance with the instructions listed on the 
notice of certification; 
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7. Discontinuance of an eligible's residence in the 
jurisdiction to which an examination was limited or for a 
title for which continuous residency is required; 

8. Discontinuance of the eligible's employment in the 
unit scope to which a promotional examination was limit
ed, except when the eligible has accepted a temporary or 
interim appointment in another unit scope. An employee 
who subsequently returns to the unit scope within current 
continuous service may request, in writing to the Depart
ment of Personnel, that his or her name be restored to 
the promotional list; 

9. Employees who are involuntarily transferred shall 
be retained on a promotional list until they have had an 
opportunity to take a promotional examination in the new 
promotional unit scope or have been appointed from the 
list; 

10. Failure to maintain interest in a geographical area 
or choice; and 

11. Other valid reasons as determined by the Commis
sioner. 

(b) An appointing authority that requests removal of an 
eligible's name from a list shall submit to the Department, 
no later than the date for disposition of the certification, all 
documents and arguments upon which it bases its request. 

1. Unless otherwise provided, the appointing authority 
shall provide the eligible with copies of all materials sent 
to the Department. 

2. If the appointing authority fails to provide either 
the Department or the eligible with copies of materials, 
the request for removal may be denied. 

(c) The Department of Personnel shall determine if there 
are sufficient grounds for removal, notify the appointing 
authority and the eligible of its decision, and advise the 
eligible of his or her appeal rights. 

(d) An eligible may appeal his or her removal from an 
eligible list utilizing the procedures in N.J.A.C. 4A:4-6.3. 

(e) The removal of names from an eligible list will ad
vance the rank order of all names below it. The Depart
ment may supplement a certification to provide the appoint
ing authority with the number of names necessary for a 
complete certification. 

(f) Acceptance or refusal of a temporary or interim ap
pointment shall not be cause for removal from an eligible 
list. 

Amended by R.l993 d.270, effective June 7, 1993. 
See: 25 N.J.R. 1085(b), 25 N.J.R. 2509(a). 

Revised (a)S; added new (f). 
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Case Notes 

Statements made in report of background check of police officer 
applicant. Pollinger v. Loigman, 256 N.J.Super. 257, 606 A.2d 1113 
(A.D.1992). 

Removal of applicant's name from open competitive list was improp
er; inability to communicate effectively in English. In the Matter of 
Bangar, 94 N.J.A.R.2d (CSV) 500. 

Disqualification; lack of job requirements. City of Trenton v. 
Porzilli, 94 N.J.A.R.2d (CSV) 172. 

Inability to speak English warranted removal of name from eligible 
list. Patel v. Division of Youth and Family Services, 93 N.J.A.R.2d 
(CSV) 147, 

Removal from eligibility list for position at college was justified by 
inability to communicate in English. Shah v. William Paterson College, 
93 N.J.A.R.2d (CSV) 97. 

4A:4-4.8 Disposition of a certification 

(a) Upon receipt of a certification, an appointing authori
ty shall take whichever of the following actions is appropri
ate when a permanent appointment is to be made: 

1. Appoint the eligible whose name has been certified 
from the special reemployment list; 

2. Appoint the eligible whose name has been certified 
from regular or police or fire reemployment lists; or 

3. Appoint one of the top three interested eligibles 
(rule of three) from an open competitive or promotional 
list, provided that: 

i. Disabled veterans and then veterans shall be ap
pointed in their order of ranking from ,an open compet
itive list; 

ii. If the eligible who ranks first on a promotional 
list is a veteran, then a non-veteran may not be appoint
ed; and 

iii. See N.J.A.C. 4A:4-2.15(h) for tie scores. 

(b) The appointing authority shall notify the Department 
of Personnel of the disposition of the certification by the 
disposition due date in the manner prescribed by the De
partment. The report of disposition of the certification 
shall include: 

1. Name of the eligibles to be permanently appointed; 

2. The effective date of the requested permanent 
appointments; 

3. In local service, the appointee's salary; 

4. A statement of the reasons why the appointee was 
selected instead of a higher ranked eligible or an eligible 
in the same rank due to a tied score; 

5. In situations where an appropriate list is used, the 
title and functions of the appointee's employment; and 

6. Any other requested information. 
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