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SUMMONS.

The State of New Jersey to Moses 
Leavitt, You ar e  Su mmo n e d  to answer 

(s e a l ) the annexed complaint of Pearl Lea-
vitt, in an action at law in the Essex 
County Circuit Court. And take no-

tice that unless you file your answer to said com-
plaint with the Clerk of the Essex County Cir-
cuit Court at Newark, within twenty days after 
service upon you of this writ and the annexed 
complaint, the plaintiff may proceed in the suit 
and judgment may be entered against you.

W it n e s s , W i l l ia m A. Sm i t h , Judge of the 
Essex County Circuit Court, at Newark, this 
12th day of August, nineteen hundred and twenty- 
seven.

JOHN H. SCOTT,
Clerk.

Mey e r  C. E l l e n s t e in ,
Attorney.
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COMPLAINT.

Essex County Circuit Court
- q Pearl  Le a v it t , 

vs.

M o ses  Le a v it t ,

Plaintiff,

Defendant.

Action 
at Law.
Complaint.

Plaintiff, Pearl Leavitt, residing in the City 
of Newark, County of Essex and State of New 
Jersey, complaining of the defendant, says that:

20 1. Plaintiff was legally married to her hus -
band Joseph Leavitt on or about August 25, 1926, 
by the City Clerk of the City of New York, and 
that from the date of their marriage to the time 
of the acts of the defendant hereinafter com-
plained of, plaintiff and her husband did live 
happily together in marital relationship.

2. At various times hereinafter mentioned 
the defendant Moses Leavitt contriving wilfully, 
knowingly, wrongfully, unjustly and maliciously, 
and intending to prejudice and aggrieve the plain-
tiff in the enjoyment and companionship, aid, 
society, protection and happiness derived from 
her husband did perform the acts hereinafter 
charged, and did thereby alienate her husband’s 
affections.

3. In the latter part of November, 1926, the 
defendant Moses Leavitt, father of Joseph Lea-
vitt, did learn of the marriage of the plaintiff to 
his son and did threaten to interfere with plain-

40
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Complaint.

tiff and her husband in their marital relationship 
stating that the marriage had greatly displeased 
him; that from the time defendant learned of said 
marriage, the defendant did most hostilly, 
wickedly and maliciously attempt to break up the 
marital relationship between his son and the 
plaintiff; did constantly make things unpleasant 
for the plaintiff who had been employed by the 
defendant since August, 1925, and he did often 
scold and upbraid her and charge her with hav-
ing married his son for his money, in the pres-
ence of plaintiff’s husband, Joseph Leavitt, there-
by causing the plaintiff to leave defendant’s em-
ploy; that the defendant did often allege in the 
presence of plaintiff’s husband that the plaintiff 
and her husband ought to abstain from sexual 
intercourse, since the defendant considered their 20 
marriage illegal; and the defendant threatened 
to disinherit his son, plaintiff’s husband, if he 
continued his marital relationship with plain-
tiff.

4. That the defendant by means of the acts 
hereinbefore complained of did wilfully, know-
ingly, wrongfully, unjustly and maliciously in-
duce plaintiff’s husband to leave her and did and 
still does up to the present time persuade him
not to return to the plaintiff, his wife, and to 30 
leave her without his affection, support, protec-
tion and consort.

5. That by reason of the wilful, improper, 
malicious, unjust and evil acts of the defendant 
heerinbefore complained of, the defendant Moses 
Leavitt has prejudiced and aggrieved plaintiff 
in her enjoyment of the companionship and 
society, protection and happiness derived from 
her husband Joseph Leavitt, and has alienated

40
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Complaint.

the affections of plaintiff’s husband and has in-
duced plaintiff’s husband to violate his con-
jugal duties and has deprived plaintiff of her 
right of consortion with her husband; of her 
comfort in his society and that respect in which 
her right is peculiar and exclusive.

10 6. That by reason of the defendant’s acts
plaintiff has suffered and will suffer untold men-
tal agony and wounded sensibilities.

7. By reason of all of which as aforesaid, 
plaintiff has been damaged by the defendant in 
the sum of Fifty Thousand Dollars ($50,000.00).

Wherefore plaintiff demands as damages 
against the defendant the sum of Fifty Thousand 
Dollars ($50,000.00), together with all costs and 

20 disbursements in this suit.
MEYER C. ELLENSTEIN,

Attorney of Plaintiff.

30

40
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COURT.

Action 10
at Law.
Answer.

Defendant, Moses Leavitt, residing in the City 
of Newark, in the County of Essex and State of 
New Jersey, in answer to the plaintiff’s com-
plaint, says that:

1. He neither denies nor admits the allega- ® 
tions contained in paragraph 1 of the complaint,
but leaves the plaintiff to her proof.

2. He denies paragraph 2 of the complaint.
3. He admits paragraph 3 of the complaint 

insofar as he alleges the date when the defendant 
learned of the alleged marriage between the plain-
tiff and one Joseph Leavitt, but he denies each . 
and every allegation contained in the remainder 
of paragraph 3 of the complaint.

4. He denies each and every allegation con-
tained in paragraphs 4, 5, 6 and 7 of the com-
plaint.

FIRST SEPARATE DEFENSE.

1. The defendant had no knowledge of the al-
leged marriage between the plaintiff and the 
defendant’s son, Joseph Leavitt, until the later 
period of November, 1926. From the time the

ANSWER.

ESSEX COUNTY CIRCUIT

Pearl  L e a v it t , 

vs.

M o ses  Le a v it t ,

Plaintiff,

Defendant.

40
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Answer.

defendant learned of the alleged marriage be-
tween the plaintiff and Joseph Leavitt, he did not 
in any way interfere nor hinder the continuance 
of the aforesaid marriage.

2. The defendant affirmatively denies that he 
in any way attempted or prejudiced or aggrieved 
the plaintiff in the enjoyment and companionship 
and happiness from her husband.

3. The defendant further says that he in no 
way alienated the affection of the plaintiff’s hus-
band.

4. The defendant further says that the plain-
tiff has not suffered damages.

W her efore  judgment should be entered in 
favor of the defendant together with costs of this 
suit.

FREDERICK JAY, 
Attorney of Defendant.

30

40
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REPLY.

ESSEX COUNTY CIRCUIT COURT.

Pe arl  L e a v it t , \
Plaintiff, /  Action 10

vs. V at Law.

M o ses  Le a v it t , 1 Reply.
Defendant. J

Plaintiff, Pearl Leavitt, as and for a reply to 
the answer of the defendant filed herein, says 
that:

Plaintiff joins issue with the defendant there-
on. 20

REPLY TO FIRST SEPARATE DEFENSE.

1. Plaintiff denies that part of the First Sep-
arate Defense contained in defendant’s answer 
as alleges that the defendant did not in any way 
interfere or hinder the continuance of plaintiff’s 
marriage with Joseph Leavitt.

2. Plaintiff denies the remaining allegations 
contained in defendant’s First Separate Defense. 30

MEYER C. ELLENSTEIN,
_ Attorney of Plaintiff.

40
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POSTEA AND JUDGMENT.

ESSEX COUNTY CIRCUIT COURT. 
170—43814

10 Pear l  L e a v it t , 

vs.

M o ses  Le a v it t ,

Plaintiff, 1 Action 
[ at Law.

( On Verdict
\ by Jury. 

Defendant. I

Judgment entered February 16, 1928.

Damage .. ........................... $10,000.00
Costs ....... ........................... 93.3920

Total. . . . ........................... $10,093.39

Meyer C. Ellenstein, Attorney of Plaintiff:

This action was tried before Judge Worrall F. 
Mountain with a jury at the Essex County Cir-
cuit Court cn February 16, 1928.

The cause having been heard and submitted to 
the jury they return their verdict as follows:

They find in favor of the plaintiff Pearl 
Leavitt and against the defendant Moses Leavitt 
for the sum of Ten Thousand dollars ($10,000.00) 
damage.

Whereupon it is adjudged that the plaintiff 
recover of the defendant the sum of Ten Thou-
sand dollars ($10,000.00) damage and costs which 
are taxed at Ninety-three dollars and thirty-nine 
cents, making in the whole the sum of Ten Thou-
sand Ninety-three dollars and thirty-nine cents.40
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Clerk’s Certificate.

Judgment entered and signed February 16, 
1928.

WILLIAM S. GUMMERE,
Chief Justice.

Rook C. C. 104, page 170.
JOHN H. SCOTT,

Clerk.
March 30, 1928.

10

S tate  of  Ne w  Jer se y , )7  ̂ss
Co u n t y  o f  E s s e x . f

I, Jo h n  H. Sco t t , Clerk of the County of Es-
sex in the State of New Jersey,

Do H er eby  Ce r t if y  that the foregoing is a true 20 
and correct copy of all the pleadings in the case 
of Pearl Leavitt, plaintiff, vs. Moses Leavitt, 
defendant, together with a copy of the judgment 
record entered in Book 104, Circuit Court Judg-
ments, page 170.
and the same is taken from and compared with 
original copies of all records and judgment rec-
ord and as the same now remains on the hies of 
said office.

I n  Te s t imo n y  W he r e o f , I have hereunto set 20 
my hand and affixed the official seal of said 
County at Newark, N. J., this second day of 
April, A. D. 1928.
(seal ) JOHN H. SCOTT,

Clerk.

40
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NOTICE OF APPEAL.

ESSEX COUNTY CIRCUIT COURT.

10

Pear l  L e a v it t ,
Plaintiff,

vs.

M o ses  Le a v it t ,
Defendant.

Action 
at Law.

Notice of 
Appeal.

T o : Mey e r  C. E l l e n s t e in , attorney of the above- 
named plaintiff-appellee:

T a k e  Not io e  that the above-named defendant, 
M o ses  Le a v it t , appeals to the Supreme Court of 

20 the St^te of New Jersey, from the whole of the 
judgment entered in the above-entitled cause in 
the Essex County Circuit Court.

Dated February 27, 1928.

FREDERICK JAY, 
Attorney of Defendant.

30

40
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GROUNDS OF APPEAL.

NEW JERSEY SUPREME COURT.

Pearl  L e a v it t , j Action
Plaintiff-Appellee, I at Law.

vs• / On Appeal.
Mo ses  Le a v it t , V Grounds of

Defendant-Appellant. I Appeal.

T o : Mey e r  C. E l l e n s t e in , Esquire, attorney for 
plaintiff-appellee.

Sir :
Plea se  Ta k e  N oti ce  of the Grounds of Appeal 

in the above-stated appeal from the judgment of 
the Essex County Circuit Court:

1. The learned trial judge erred in admitting, 
over objection and exception by counsel for the 
defendant, the line of examination and the testi-
mony of the witness for the plaintiff, Bertha 
Wagman, following:

“ Q Did he ever say anything to you?
Mr. Jay: I object unless it was in the 

presence of the defendant. What conver-
sation she had with the husband has no 
bearing on the action in this case against 
the defendant, unless the defendant was 
present.

(Argument.)
The Court: I will admit it.
Defendant’s counsel prays an exception 

to this ruling of the Court.
Exception noted as ground of appeal.

10

20

30

40
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Grounds of Appeal.

Q (Question read.) During the first half 
of the year 1926? A Yes, of course, he told 
me that he loved my sister and that he had 
intentions of marrying her; he was keeping 
company with her.

Q (By Mr. Jay.) I could not hear you. 
10 A He came into the house and of course—

Q When? A Around January, 1926, 
when he first started to come into the house, 
and of course, immediately after he was com-
ing there for awhile I wanted to know what 
his intentions were, coming there two or 
three times a week and he told me that he 
loved my sister and that his intentions were 
marriage, and he asked me to please keep it 
a secret because he did not want anyone to 

2q find out about it just yet.
Q (By Mr. Ellenstein.) Why? A Of 

course, I questioned him and asked him why 
he wanted it to be kept a secret, there was 
nothing to be ashamed of. ‘ Well,’ he said, 
his father wanted him to marry a girl with 
lots of money and had promised him share 
in the business at the end of the year and he 
thought that he would keep it a secret until 
he got the share of the business because if 

2Q he didn’t he thought his father would raise 
objections because my sister was a poor 
girl. ’ ’

2. The learned trial judge erred in admitting, 
over objection and exception by counsel for the 
defendant, the line of examination and the testi-
mony of the witness for the plaintiff, Bertha 
Wagman, following:

“ Q What did he say? A He told me 
that his father carried on quite terribly, he 
was not at all pleased with it and he said—40
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Grounds of Appeal.

Mr. Jay: I object. I do not desire to 
interrupt the thought, but it seems to me 
that this testimony is entirely immaterial 
and irrelevant. It is not evidential what 
his father said to him and he repeats to 
this witness. We have no way of review-
ing that testimony on the defense. 10

The Court: Yes, I think we have.
> (Argument.)

The Court: I am afraid I do not agree 
with you.

Mr. Jay: I respectfully ask for an ex-
ception to this entire line of testimony so 
far of this witness on the ground it is 
hearsay evidence.

Exception noted as ground of appeal.
Q (Question and answer read as fol-

lows:) Question. What did he say! An-
swer. He told me his father carried on 
quite terribly, he was not at all pleased with 
it and he said— A (Continuing) And he 
said he would try to win his father over and 
perhaps reconcile him by the end of the year 
and then he would get a share in the busi-
ness and then he would set up housekeeping 
with my sister.’ ’

30
3. The learned trial judge erred in admitting 

over objection and exception by counsel for the 
defendant, the line of examination and the testi-
mony of the witness for the plaintiff, Michael 
Brenner, following:

“ Q Tell us the conversation you had with 
nim. A Yes, sir; 1 asked Mr. Leavitt—

Mr. Jay: I pray an exception to this 
Jine of testimony as having no bearing ox 
the defendant. 40
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Grounds of Appeal.

The Court: I will admit it.
Defendant’s counsel prays an exception 

to this ruling of the Court.
Exception noted as ground of appeal.

A I asked Mr. Leavitt—I saw the marriage 
license and everything and I wanted to go 

*0 and see his father. After I found out they 
were married I talked to Mr. Joseph Leavitt, 
my son-in-law, that I wanted to speak to his 
father to have them married in the Jewish 
faith but he told me, ‘ Pop, don’t go down to 
my father, he is a hasty man and wTants I 
should marry a girl with money but I like 
your daughter Pearl and he promised me a 
share in the business and after Christmas I 
will talk to my father on the quiet and save 

20 you the trouble.’ ”
4. The learned trial judge erred in overruling 

the line of examination by the defendant’s coun-
sel of the defendant’s witness Louis Leavitt, fol-
lowing :

“ Q What did he say? A He always 
thought—

Mr. Ellenstein: I object to that as 
being hearsay.

(Argument.)
30 The Court: I admitted the testimony

of Mrs. Bertha Wagman as to the conver-
sation she had with Joe Leavitt, but when 
you ask as to what Moses Leavitt said to 
Louis I would not admit that.

(Argument.)
The Court: This is directed to the 

time previous to the marriage?
Mr. Jay: Yes.

40
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Grounds of Appeal.

The Court: I will not admit that testi-
mony. He may tell how his father acted, 
not as to conversations his father had with 
him concerning the plaintiff.”

5. The learned trial judge erred in overruling
the line of examination by the defendant’s 1Q 
counsel of the defendant’s witness, Louis Leavitt, 
following:

“ Q Did your father consult with you 
about it? A Yes, he did; in this way.
He said, ‘ The thing is done now,’ and he 
liked Pearl—

Mr. Ellenstein: I object to that on the 
ground it is hearsay.

The Court: Do not tell us what he 
said.”

206. The learned trial judge refused to grant 
defendant’s motion for a directed verdict.

7. The learned trial judge erred in charging* 
the jury that the defendant told the plaintiff’s 
sister that his boy could marry a girl with 
money.

8. The learned trial judge erred in charging 
the jury that the “ public policy favors mar-
riage. A contract of marriage usually brings 30 
to the wife the affection of her mate and his 
conjugal society.”

9. The learned trial judge erred in charging 
the jury that “ It makes no difference if there 
is no love between a husband and wife, but if a 
third party interferes, he must account for such 
action. ’ ’

40
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Grounds of Appeal.

10. The learned trial judge erred in refusing 
to charge the defendant’s second request to 
charge, as follows:

“ Since the acts of the defendant must be 
the procuring cause for the loss of affection 
between husband and wife, there can be no 

10 recovery for alienation occasioned or
brought about by the mistreatment of the 
wife by the husband, particularly, if the 
entire affection between the husband and 
wife had been thus destroyed.”

11. The learned trial judge erred in refusing 
to charge the defendant’s third request to charge, 
as follows:

“ If the wife’s affections had been lost or 
withdrawn from her husband for other 

20 reasons, or through other causes than the
defendant’s cause of conduct, plaintiff 
should not recover. The plaintiff must show 
that the defendant wrongfully and wilfully 
attempted to alienate the husband’s affec-
tions and if you are not satisfied that de-
fendant wilfully and in bad faith to the 
plaintiff alienated the affections of her hus-
band, your verdict should be for the defend-
ant.”

Respectfully submitted,
FREDERICK JAY, 

Attorney for Defendant-Appellant.

40
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TESTIMONY.

ESSEX COUNTY CIRCUIT COURT.

February 14, 1928.

Pea rl  Le a v it t ,
Plaintiff,

vs.

M o ses  Le a v it t ,
Defendant.

Action 
at Law.

Before Hon. Worrall F. Mountain, J., and a 
jury.

For the plaintiff appears Meyer C. Ellenstein. 
For the defendant appears Frederick Jay.
(A jury is called and sworn.)

Mr. Ellenstein opens for the plaintiff.
Mr. Jay opens for the defendant.

Adjourned to Wednesday, February 15, 1928, 
at 10 o ’clock, A. M.

10

20

30

40
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Pearl Leavitt, direct.

SECOND DAY.

February 15, 1928.

Continued pursuant to adjournment.

Present, counsel as before stated.
10

PEARL LEAVITT, plaintiff, sworn in her own 
behalf.

Direct examination by Mr. Ellenstein.

Q You are the plaintiff in this case? A Yes, 
sir.

Q Where do you reside? A 15 Nye avenue, 
Newark.

20 Q With whom? A With my sister.
Q Is your sister single or married? A  Mar-

ried.
Q How long have you been living there? A 

About a year and a half, two years.
Q Two years? A About two years.
Q When did you enter the employment of the 

defendant? A August 11, 1925.
Q In what capacity? A As a bookkeeper.
Q Did you continue in that capacity during 

_ 1925? A Yes, sir.
Q The balance of the year? A Yes, sir.
Q About January, 1926, did you start to 

keep company with your husband?

Mr. Jay: I object as leading.

Q When did you first begin to keep company 
with your husband? A January, 1926.

Q How many nights a week did you see him 
through the month of January? A About two 

40 or three nights a week.
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Pearl Leavitt, direct.

Q How many nights a week during the month 
of February? A Two or three nights.

Q How about March and April? A After 
that he started seeing me more often; about three 
or four nights a week.

Q And through June and July? A Yes, the 
same thing, three or four times a week.

Q During the time that you were keeping 
company with him did you have an understanding 
with your husband that you were to keep that a 
Secret? A Yes.

Mr. Jay: I think this is very leading.
The Court: Do not lead the witness. On 

your direct case you cannot lead her.

Q During that period did you have any under-
standing with your husband? A Yes, sir. I 
often spoke to him and asked him why he wanted 
to keep it a secret; he had mentioned the fact 
that he wanted it kept a secret.

Q (By Mr. Jay.) Will you speak louder, 
please ?

Q (By Mr. Ellenstein.) 'When did you marry 
your husband? A I married him on August 
25, 1926.

Q Where? A In the City Hall, New York.
Q At whose suggestion did you marry him? 

A It was at the solicitation of my husband.
Q At the time you married him did you have 

some understanding with him? A Yes, I had 
an understanding with him. I asked him—he 
had told me to keep this all a secret and I asked 
him why he wanted to keep it a secret. He said 
that the reason was his father wanted him to 
marry a girl with money and his father promised 
him a share in the business, and if he did not

Hew Jersey Sterte Library

10

20

30
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Pearl Leavitt, direct.

comply with his father’s wishes he would not 
get a share in the business.

Q When did he say his father promised him 
a share in the business? A At the end of the 
year when they would take inventory.

Q What year? A 1926.
Q He asked you to keep that a secret? A 

Yes, sir.
Q What did you say to him? A I really did 

not want to keep it a secret. I said to him that 
if he felt as though he wanted to keep it a secret 
as far as his father was concerned, I had to tell 
my people because there wasn’t anything I ever 
kept from them.

Q Did you tell your people? A Yes, T told
my father and sister.

20 .
m Alter you were married did you assume

the marriage relationship with your husband as 
man and wife? A Yes, sir.

Q How many times a week did he see you 
during the months of August, September and 
October? A Every night in the week except 
Saturday night. That night he worked late and 
when he managed to get away he would come 
over on a Saturday night, 

go Q Where did he see you? A At my home.
Q Whom do you mean, your sister’s home ? A 

Yes, sir.
Q Did he stay all night at your sister’s home? 

A  Yes, sir. On various occasions he stayed 
all night at my sister’s home.

Q How many times approximately did he stay 
all night at your sister’s home during the month 
of August, September and October after you 
were married? A I should judge about eight or 
ten times.

40
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Pearl Leavitt, direct.

Q During all this period, August, September, 
and October was the defendant, your father-in- 
law, aware of your marriage? A No, sir.

Q When did he first find out that you were 
married? A He found out about the midde of 
November.

Q The middle of November? Prior to the mid- 
die of November what was the attitude of your 
husband towards you? A Well, he was always 
very affectionate, treated me very nicely.

Q Did he say anything to you as to his love 
for you? A He always said he loved me.

Q After your father-in-law, the defendant, 
found that you were married, you say that was 
in the middle of November? A Yes, sir.

Q Tell us how and under what circumstances 
you learned that he knew you were married? A 20 
I usually got to the store about 9 o ’clock. This 
particular morning when I was in the store Mr. 
Leavitt walked into the store and he looked 
quite excited, in fact very excited.

Q By Mr. Leavitt, do you mean the defend-
ant, or your husband? A Yes, Moses Leavitt.
He walked into the store and was very excited, 
and walked up to me and said “ I found every-
thing out about you and Joe. Don’t think you 
can keep anything from me. I found out that you g j  
were married.”  He said, “ Joe could have got-
ten a girl with ten or twenty thousand dollars.
Joe could have gotten a share in the business,”  
he said, “ Do you think because you were mar-
ried in the City Hall that goes? That doesn’t 
count at all.”  He said as long as I keep away 
from Joe and not live with him as man and wife 
that I could work in the store, but as soon as he 
found out that I was living with him he would 
throw me out and then he would throw Joe out,
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Pearl Leavitt, direct.

he said, “ And then yon can both starve and Joe 
won’t get a share in the business either.”

Q Did he say anything about divorce? A 
Yes, he said he wanted me to get a divorce. 
I could work in the store, but I would have to 
get a divorce.

Q Was that the understanding upon which 
you remained there?

Mr. Jay: I object as leading.
The Court: I will admit it.

A After the conversation with Moses Leavitt, 
Joe Leavitt, my husband, walked into the store 
and I spoke to him about what his father had 
said. He said, “ You stay there and I will try 

20 to reconcile my father and see what I can do. 
When he talks don’t answer him so he doesn’t 
get excited and I will see what I can do about 
it.”

Q Your husband said that? A My husband 
said that to me.

Q As the result of that conversation with 
. your father-in-law, the defendant, you remained 

in his employ in the latter part of November 
and December, is that right? A Yes, sir.

30 Q What was his attitude towards you at that 
time? A During that period he would often say 
to me, he would often ask me what I was doing 
about it, whether I had started proceedings for 
a divorce and whether I was seeing Joe. He 
often questioned with whom I went out, that is, 
whether I went out with Joe.

Q I take you back to the time when your 
husband stayed over night at your sister’s home 
with you. Did you two occupy the same room? 
A Yes, sir.40
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Pearl Leavitt,.direct.

Q Was there one bed in that room? A Yes, 
sir.

Q You both slept in that bed? A Pardon?
Q You both slept in that bed? A Yes, sir.
Q You say his attitude at that time, he was 

continually asking you whether you were pro- - q 
ceeding to get a divorce, that is, Moses Leavitt?
A Yes, sir.

Q How often would he talk to you about that?
A Every time he could get me alone, in fact, 
two or three times a week, perhaps oftener.

Q Were you seeing your husband during that 
period? A Yes, sir, surely I saw my husband 
during that period.

Q How often did you see him then? A 
About two or three nights a week.

Q Would he be in your company very late? 20 
A No, he would usually stay—if we went to a 
show he would bring me home after that which 
would be about eleven-thirty, but he hardly ever 
stayed later than twelve.

Q Did he give any reason? A Yes, he said 
he wanted to get home early.

Q Why? A So that his father would not 
have any suspicions.

Q Did he show the same feeling toward you 
as he did prior to the defendant finding out that 3D 
you were married? A  Oh, yes, he was always 
very affectionate to me and treated me very 
nicely.

Q Then you proceeded to work until January,
1927, for the defendant? A That’s right.

Q What happened during the month of Janu-
ary? A In the month of January Joe stayed, 
my husband stayed over at my house one par-
ticular night, and the next morning when I came 
in his father was in the store, and before I even  ̂q
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had a chance to take my hat and coat off his 
father said to me, “ I know Joe stayed at your 
house last night and you are fired, I won’t have 
you here under any circumstances,”  and he 
said, “ Don’t think Joe is going to get a share in 
the business and if Joe continues to see you I 

10 will throw him out with you; I don’t want you 
here.”  I said, “ I will leave right now, if you 
want me to.”  He said, “ No, don’t leave now, 
work out until the end of the week.”  At that 
time my husband walked into the store and his 
father started to upbraid him and repeated the 
same «conversation to him that he would throw 
him out and would not give him a share in the 
business if he continued to see me and all Joe 

* answered was, “ All right, all right.”
Q What day of the week was that? A 

20  ̂ ^■ When his father spoke to me?
Q Yes. A On a Thursday morning.
Q When did you husband stay overnight at 

your sister’s home with you? A Wednesday 
night.

Q The night before? A The night before.
Q Did he stay at your sister’s house any

other time between the period when he found out,
he first found out that you were married and the
time he spoke to you? A No, he did not stay 

30 iover at my house.
Q What happened on Saturday night ? A 

The Saturday night when I left?
Q Yes. A When I left?
Q Yes. A Well, I left that night, there 

wasn’t anything left for me to do.
Q When did you see your husband after 

that ? A The next day, that was Sunday.
Q Where did you see him? A I met him 

downtown and we went to a restaurant and
40
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while we were at the restaurant eating he said 
to me, “ I don’t know what I am going to do,”  
he says, in fact he really came out with it and 
says he wanted a divorce, he said, “ I will give 
you cause for a divorce and I will get the lawyer 
for you and pay you $10 a week, but we must 
get a divorce and after we get a divorce and my 10 
father gives me a share in the business, why, we 
can get married again.”

Q What did you say? A Well, I was very 
much excited, I felt very badly. I cried during 
the whole conversation. It seems as though I 
couldn’t say much. I was almost hysterical.

Q Did you say anything to him in reference 
to about you seeing his father? A I told him 
that I would try to go up and talk to his father 
and see what I could do about it and I went up 20 
there the next day, which was a Monday, and 
I spoke to his father and I asked him, I said to 
him, I pleaded with him, I said, “ You have 
daughters, how would you feel if anything like 
this would happen to you?”  I said, “ Can’t you 
consider my feelings at all, is it just because I 
have no money you don’t want me. I have 
worked here a long time and you know the char-
acter of person I am, it isn’t as though I had 
done anything I should not have done.”  He 30 
said, “ I don’t want to listen to anything; all I 
want is that you should get a divorce,”  and at 
that particular moment we could not say any-
thing more because a salesman came into the 
store.

Q Who ?- A One of the salesmen came in 
and said to me, “ Are you going downtown?”  

n r* Leavitt said, “ Yes, yes, she is going” , 
as though he was dismissing the conversation as 
tar as he was concerned, there wasn’t anything „ 
more to say. & 40
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Q Prior to the time that the defendant found 
out that you were married did you have any 
occasion to have a conversation with him as to 
giving your husband a share in the business? A 
Well, yes, going over the books, which we quite 
often did we would often go over the sales and 

10 different profits and losses of the business and 
he would often say, “ Well, at the end of the 
year, we have done a little business, I will give 
Joe a share in the business, I am getting a little 
older and I have about $75,000 and I can afford 
to take it easy.”

Q He said, “ I have about $75,000” ? A He 
said, “ I have about $75,000,”  and he could afford 
to take it easy.

Q You were acquainted with the financial 
20 condition of that business, were you not? A 

Yes, sir.
Q What would you say the net worth of that 

business is? A Right now or at what time?

Mr. Jay: I object.
The Court: Sustain the objection.
Mr. Ellenstein: I want to show • the net 

worth of the defendant, which is admissible 
on the ground of punitive damages.

30 The Court: It is admissible under certain
conditions, but those conditions have not as 
yet arisen.

Q After you had that conversation with the 
defendant did you make an effort to communi-
cate with your husband? A Yes, I tried to 
get in touch with him on the ’phone.

Q How many times? A How many times?
Q Yes. A Well, quite a few times. I called 

¿ a him on the ’phone and tried to see whether I
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could talk to him, but he refused to talk to me 
after that.

Q Did you call him some time in July? A 
Yes, I called hiriAsome time in July.

Mr. Jay: I object. Who? And the ques-
tion is leading. TO

Mr. Ellenstein: The husband in July, 1926.
The Court: You had better ask when she 

called him again and if she cannot remember 
then you can ask her if she called him in 
July.

Q When was the last time you called your 
husband ? When was the last time you called 
your husband? A It was during July.

Q What year? A 1927. 20

By the Court.

Q By telephone? A Yes, sir, I called him 
by telephone.

By Mr. Ellenstein.

Q You say you asked for Mr. Leavitt. Did 
he hire you, the defendant in this case? Did he?
A Employed me, yes.

By the Court.

Q When was it you left his employ? A 
The early part of January, 1927.

Q What did he say at that time? Was that 
the incident you refer to where he told you to 
wait until the end of the week? A He just told 
me that I was fired at the time because his son 
had stayed over and because we had not complied 
with his wishes^ 40
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By Mr. Ellenstein.

Q Did your husband’s attitude toward you 
change at any time from the time he kept com-
pany up to the time the defendant fired you? A 
No, it had not changed at all.

1Q Q Did his attitude change after that, after 
the time he was fired? A It changed completely, 
in fact, the next day I just didn’t know it was 
the same person. He just said he wanted a 
divorce.

Q Do you know whether or not the defendant 
was living with his people? A Oh, yes, he lived 
with his people.

Cross examination by Mr. Jay.

20 Q Did I understand you to say that when 
Moses Leavitt engaged you that you were en-
gaged for the position in his store? A You 
mean when I was engaged as a bookkeeper there?

Q Yes. Who engaged you? A Mr. Lea-
vitt.

Q Moses Leavitt? A Yes, sir.
Q He made all the arrangements with you? 

A No; he did not make all the arrangements 
with me.

30 Q Who did? A Joseph Leavitt made the 
arrangements with me.

Q How did you come to get this position? 
A How did I come to get this position? There 
was a girl friend of mine who worked in Orange 
and at the time I got this position I was employed 
in Newark, and she explained to me that she went 
into the Leavitt Supply Company to purchase 
something and they asked her whether she knew 
of a good bookkeeper and she said she did and
immediately called me up.40 ^
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Q When you went up to see Mr. Leavitt 
whom did you see first? A I saw Joseph Lea-
vitt.

Q Did he introduce you to his father? A 
Yes, he introduced me to his father.

Q Who arranged the salary proposition with 
you? A Joseph Leavitt. 10

Q Who arranged the hours regarding work-
ing? A Well, when I got in I asked what the 
hours were.

Q Whom did you ask? A Moses Leavitt.
Q He told you what time you had to come to 

work and what time you were through ? A  Yes, 
sir.

Q Was anybody else in the office beside you?
A You mean anyone that was employed at the 
time? 20

Q Yes. A No, sir.
Q You were in there most of the time alone?

A The office and the store are combined, it is 
a large store and the office is in the back. It is 
not a private office, it is just a railing like this 
(indicating) that separates the office from the 
store.

Q Are you using the name Leavitt? A 
Right now?

Q Yes. A My friends all know me by the 3 0 
name of Leavitt.

Q I say, are you using the name of Leavitt?
A In what capacity?

Q All that question requires is a yes or no 
answer.

Mr. Ellenstein: I object.
The Court: Objection overruled.

Q Are you using now the name of Pearl 
Leavitt? A Do you mean when I work or out- 4n 
side of work?
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Q Make it as you like? A I have to an-
swer you in the proper way.

Q Do you use at any time the name of Bren-
ner, your maiden name? A Yes, while I am 
employed.

Q Where they employ you you use the name 
10 of Pearl Brenner? A That’s right.

Q Not Pearl Leavitt? A No.
Q Only when you are employed you use the 

name of Brenner? A Yes, sir.
Q Did you take part in any performance of 

the Young Men’s Hebrew Club? A Yes, sir.
Q What name did you go under when you 

took part in this performance or this entertain-
ment? A You are referring to—

Q I am asking you now what name you used? 
2o A The name I used was Leavitt, but the name 

they got in the paper was Brenner for the simple 
reason all the people did not know of my mar-
riage.

Q Then, they used the name of Brenner and 
you gave the name of Leavitt; you want the jury 
to understand that? A Not all my friends know 
I am married; all the people in Newark that 
know me do not know my name is Leavitt.

Q Didn’t you give your name when you went 
30 into this? A When I belonged there I was un-

der the name of Pearl Brenner.
Q You never told most of your friends that 

you were married ? A Most of my friends know 
I am married.

Q, You just said most of your friends did not 
know it? A I am just saying that not everyone 
who knows me knows my name is Pearl Leavitt.

Q The relationship between employee and em-
ployer was very pleasant between you and Moses 
Leavitt? A Before he found out I was married.

40
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Q He saw fit to invite you to his house during 
the Passover Festival? A Yes, sir.

Q He also saw fit to take you home from busi-
ness every night? A Yes.

Q Sometimes he would meet you in the morn-
ing, and take you up to business, at Avon ave-
nue?^ A Yes, but that was all before I was 
married.

Q He also took out some building and loan 
shares in your name? A That was in the way 
a raise.

Q He took it out, didn’t he? A It was part 
of my raise.

Q You are bright enough. Just answer my 
questions. He took out the building and loan 
shares in your name? A Yes, sir.

Q Why did you leave the employ of Mr. Lea-
vitt in August, 1926? A Why did I what?

Q Why did you leave Mr. Leavitt’s employ 
in August, 1926? A I did not leave the employ 
of Mr. Leavitt in 1926, August.

Q You did not leave? A No, sir.
Q ^ou went back the following Monday morn-

ing and asked Mr. Louis Leavitt to re-employ 
you? A Positively not.

Q Was Mr. Moses Leavitt on his vacation in 
1926 in the month of August? A  He took a' 
vacation, I cannot recall just when it was it 
might have been August.

Q You remember everything so very specifi-
cally. Weren’t you married during the time Mr. 
Moses Leavitt was on his vacation? A Was I
married when Mr. Moses Leavitt was on his vaca-
tion?

Q Yes. A During the time, yes.
Q That was August, 1926? A Yes.

10

20

30

40
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Q About the 18th of August, 1926, did any-
thing unusual occur in the store between you and 
Mr. Joseph Leavitt about six or half-past six 
at night? A Anything unusual?

Q Yes. A Not that I can recall.
Q Now, weren’t you caught in a compromising 

10 position in the back of that store that evening 
by Mr. Louis Leavitt?

Mr. Ellenstein: I object to that as being 
immaterial.

(Argument.)
The Court: I will admit it.
Plaintiff’s counsel prays an exception to 

this ruling of the Court.
Exception noted as ground of appeal, 

z u

Q (Question read.) A That was not before 
I was married.

Q When were you married ? A August 25th.
Q This was not a week prior? A No, sir.
Q You did not go to Mr. Louis Leavitt on 

August 19, and say that you did not want Mr. 
Moses Leavitt to know anything that happened 
and that you were going to leave? A No, sir. 

30 Q Did you leave? A No, sir.
Q You did not go back the following Monday 

morning and ask Mr. Louis Leavitt to take you 
back so the old gent wouldn’t know anything 
about it? A No, sir.

Q Are you sure? A Positively not.
Q So, your feeling between Mr. Leavitt, Sr., 

and yourself was most pleasant during the entire 
time you worked there until Mr. Leavitt found 
out in November, 1926, that you were married? 
A Yes, sir.40
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Q Didn’t Mr. Moses Leavitt say to you, after 
he was apprised of the fact that you were 
married, wanted you to do him a favor and be 
married by a Jewish Rabbi? A No, sir, he did 
not. I am of orthodox faith and had he asked me 
to marry that way I certainly would have been 
married.

Q Did he say he wanted you married accord-
ing to the Jewish faith by a Jewish Rabbi? A 
No, sir.

Q Are you beginning divorce proceedings at 
this time? A At this time?

Q Yes. A No, sir; what I really started out 
to do—

Q I asked you were you beginning divorce 
proceedings at this time? Do not volunteer. 
Have you begun a divorce action? A The di-
vorce action has not been started.

Q Have you begun a maintenance action 
against your husband? A Yes, sir.

Q Hid you read that paper (indicating) be-
fore it was signed in the Clerk’s office in the 
Court of Chancery? A Yes, sir.

Q Do you remember in that paper it stated 
specifically that Mr. Leavitt wanted you to get 
married according to the Jewish faith by a Jew-
ish Rabbi? A No, sir; I do not remember.

Q That is not in those papers? A I do not 
remember.

Q Will you say it is not? A I don’t remem-
ber, that’s all I can say.

Q After Mr. Leavitt knew of your marriage 
to his son Joe you do not know what he said 
in regard to the Jewish faith? A He did not 
say that.

Q Didn’t he say to you, “ This is our busy 
season, Christmas, wait until after the holidays
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and then take three or four rooms and pick it out 
from the store here.”  A I f he said what?

Q Didn’t he say to you, “ This is our busy 
season, Christmas, wait until after the holidays 
and then take three or four rooms and pick the 
stuff out from the store here” ? A  No, sir.

 ̂ Q Then, why did you work until January, 
1926, knowing the relationship then continued 
between you? A My husband said—

Q Why did you continue to work? A My 
husband said that I should stay there and he 
would see what he could do, he was still trying 
to reconcile his father.

Q Then, you mean to tell us that with that
terrible feeling that existed, between you and
Mr. Louis Leavitt, that he would have allowed 

20 •you to work six or seven weeks longer in that 
store, is that true? A He said that I should 
work there if he did not find out that Joe and 
I were living together as man and wife and he 
did not know until the night Joe stayed over.

Q Did he promise you a present or a Christ-
mas gift? A Of what year?

Q 1926? A No, sir.
Q He did not promise you a Christmas gift? 

2Q A I did not get any Christmas gift.
Q Did he promise you any? A No, sir.

The Court: Do you mean the defendant?
Mr. Jay: Yes.

Q He did not promise you anything? A No, 
sir.

Q He did not tell you that he would give you 
furniture for a Christmas gift? A Positively 
not.

40



35

Pearl Leavitt, cross.

Q What were his actions towards you until 
when he found out you were married, until the 
time you left? A Until the time I was fired?

Q All right. A Every chance he had he 
would often upbraid me and ask me if I was get-
ting a divorce from my husband; whether I was 
seeing him.

Q What do you mean by “ upbraiding” ? A 
He would say, “ Are you seeing Joe? Are you 
starting proceedings for a divorce? Well, don’t 
forget, Joe is not going to get a share of the 
business and if you continue to see him I will 
throw you out with him and you can both 
starve. ’ ’

Q He drove you home for six or seven weeks 
at night? A He drove me home?

Q Yes, after work. A Well, Louis Lea- 20 
vitt was driving the car if they went down in the 
car otherwise I went down in the trolley.

Q Please answer the question. After he 
found out you were married didn’t he take you 
home in the same manner as he did before you 
were married? A Louis Leavitt always drove.

Q Did he or did he not? A Pardon me?
Q I am asking you in plain English whether 

when Moses Leavitt, with Louis Leavitt driving 
as you have stated, and another salesman with no 
you in the back seat with Mr. Moses Leavitt 
and Louis in the front seat, didn’t he continue 
to drive you home evenings after office hours 
after your marriage the same as before? A I 
think probably once or twice he drove me home.

Q He drove you home once or twice? A 
That’s all.

Q Did he ever meet you in the morning at 
Avon avenue after the marriage? A Did he 
meet me in the morning after the marriage? 40
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Q Yes. A No, I don’t think he did, that 
was at the latter part of the year.

Q At any time after Mr. Moses Leavitt had 
knowledge of your marriage did he call for you 
and meet you in the morning and take you up to 
Orange to business? A No, it was during the 

10 summer months he called for me.
Q You stated you married at Mr. Joe Lea-

vitt’s request? A Yes, sir.
Q Why? A He asked me to marry him.
Q Why? A Why he asked me to marry 

him?
Q Yes. A He was in love with me and he 

asked me to marry him and I loved him and I 
did.

Q Weren’t you in difficulties? A What kind 
2o of difficulties?

Q A delicate condition? A No, sir.
Q You were not? A No.
Q Are you sure? A Positively.
Q You were not in a delicate condition and 

that is why you went to New York and got mar-
ried? A No, sir.

Q Are you sure of that? A Yes, sir.
Q Do you wear a wedding ring? A No, sir.
Q Mr. Leavitt presented you with one when 

30 you got married? A Yes, sir.
Q Why don’t you wear a wedding ring ? A I 

go to business every day.
Q You are ashamed of your marriage? A 

I am not ashamed I was married. Various times 
when I tried to get a position when I gave my 
marriage name they would not employ me be-
cause they thought I would not stay there.

Qi Do you wear a wedding ring when you 
leave your house to go to your employment ? A 
Do I?40
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Q Yes. So your friends know that you are 
married? A My friends know it; the ring 
doesn’t say that I am married.

Q Do you wear it among your friends? A  
No, sir.

Q Are you employed now? A Yes, sir.
Q In July; you said the affectionate feeling 10 

toward you on the part of your husband lasted 
up until July, 1926. A Up until July, 1926?

Q Yes, that was your testimony on direct 
examination? A No, sir.

Q Tell us the correct testimony, how long did 
it last? A It lasted until January, 1927, not 
July, 1926.

Q January, 1927. You said July, 1927, be-
fore. A That was the time I called my husband 
up last. 2Q

Q His affection for you then was just as 
strong as it was prior? A When I called him 
up?

Q Yes. A No, sir, it was different.
Q You began a maintenance suit against him 

in August, 1927, is that correct? A Yes, sir, 
about that time.

Q Did your husband, Mr. Joe Leavitt, give 
you any money after you were married ? A Did 
he give me money?

Q Yes. A What do you mean, when I first 
left the employ of the Leavitt Supply Company?

Q At any time. A Yes, I received a money 
order every week for ten dollars.

Q Why didn’t he give it to you in person?
A I never saw him only the Sunday after I was 
fired.

Q Did he always send you a money order 
alter your marriage? A Yes, sir.

Q If he saw you three or four times every 
week why didn’t he give it to you in cash instead 40
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of sending a money order? A Do you mean 
after I left there, after I was married; I don’t 
understand you.

Q I am asking you— A I did not get any 
money before I was married to him.

Q I am asking you after your marriage did 
10 your husband give you any money? A No, sir, 

he did not, I was making my salary each week 
and he said I should live on what I was getting 
and the money he got he would save so we could 
go into housekeeping.

Q Then, you want us to understand the $10 
a week which you have testified to was given to 
you prior to your marriage? A It was given 
to me after January, 1927.

Q Then he gave it to you after you were mar- 
2q ried. I asked you that before. A  After I left 

the employ of his father, yes.
Q You were married then, weren’t you? A 

Certainly.
Q Did he give you any money before you 

married? A After January, 1927, I received 
money orders from him.

Q You were married then? A Positively.
Q Did you succeed in getting Joe Leavitt 

on the telephone in July, 1927 A Yes, sir. 
o q Q What did he say? A At the time I called 

him he had reduced my allowance, he always 
sent $10 a week and he had reduced it to $5 and 
I called him to find out why he had reduced it 
to $5, and all he said was that he wanted me to 
get a divorce, to start proceedings that he would 
pay the lawyer’s fee and give me cause for 
divorce.

Q Are you getting any money now? A No, 
sir.

Q Do you know why? A Do I know why?
40
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Q Yes. A Perhaps my lawyer can answer 
that.

Q Did yonr lawyer tell you why! A I know 
it stopped; I asked him why it was stopped.

Q Didn’t he tell you that the Court of Chan-
cery ordered the payments stopped?

10
Mr. Ellenstein: I object to that as im-

material.
The Court: Sustain the objection.

Q During the months of August, September 
and October, 1926, approximately how many 
times did Joe see you? A How many times 
did Joe see me in August, September and Oc-
tober, 1926?

Q Yes. A Well, he was at the house most 20 
every night but Saturday nights when he worked 
late.

Q Didn’t you work Saturday nights? A No,
only on very rare occasions when they were a 
little busy I worked on Saturday nights, but it 
was not often.

Q But you did work on Saturday nights?
A Yes, towards the end of the year, around the 
Christmas period.

Q How many times did he stay at your house 3 3 
in the three months I just mentioned, over night?
A About eight or ten times, if I judge correctly.

Q In twelve months eight or ten times? A 
Yes, sir.

Q Stayed there all night? A Yes, those are 
the nights he stayed all night.

Q In about ninety days he staved eight or 
ten times? A Yes, sir.

Q What excuse did he give you for the other 
times he did not stay there? A He said that he

40
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was accustomed to being home every night and 
his father would expect to see him home.

Q Couldn’t he call on you and go home at 
ten or eleven o ’clock? A Oh, he saw me eve-
nings during all that period.

Q He only saw you evenings, after I led you
10 up to it? A You asked me how many times—

Q First, I asked you how many times during 
the months of August, September and October 
your husband saw you? A And I answered 
most every night but Saturday night.

Q At your home? A At my home.
Q And eight or ten times he stayed over 

night? A Yes.
Q Did your husband ever take you out to 

places of enjoyment after you were married?
20 A Yes.

Q Where? A We went to various places.
Q Where? A We went on one occasion to 

Sea G-ate.
Q Who is in Sea Gate? A Who is in Sea 

Gate?
Q Yes. A We went there one week-end with 

my brother-in-law and sister.
Q He stayed the whole week-end? A Yes, 

sir.
30 Q Joe stayed with you during the week-end? 

A Positively.
Q You did not tell us that before. What 

theatres did you go to? A Pardon?
Q What theatre did you go to? A Any 

theatre in Newark. We did not specialize in 
any.

Q Mention one or two and the shows you saw 
with Joe? A I cannot just recall now the 
shows, but I have been to the Shubert with him 
and various moving pictures.
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Q You cannot remember now the pictures or 
the shows you saw at all? A We saw so many 
in our days I cannot remember which ones they 
are.

Q Who was present at the time the conversa-
tion took place between Mr. Moses Leavitt and 
yourself in which Mr. Moses Leavitt stated to 10 
you that if he did not part from you he would 
lose his share in the business. Was anyone there 
beside you and Mr. Leavitt. A When we started 
the conversation his father said that he had 
pumped Joe and found out that we were married.

Q Was anybody present at any time of the 
many times when Mr. Leavitt told you that he 
would lose his interest in the business ? A Yes.

Q Who was that? A Louis Leavitt was 
there. 20

Q He heard Mr. Moses Leavitt say that “ Joe 
will lose his interest in the business?’ ’ A Yes, 
sir.

Q Was anyone else there? A No, sir, no 
one else; Joe was there at times.

Q When was it you left the employ, or got 
fired as you stated, what day of the week? A It 
must have been either the 14th or the 19th of 
J anuary.

Q What day of the week? A I left on a 
Saturday night.

Q What time was this? A Six o ’clock.
Q Mr. Moses Leavitt said, “ You are fired?”

A No, not that Saturday night, no. He said I 
was fired on Thursday morning, but Moses 
Leavitt was not there when I left on Saturday.

Q He was not there? A No, he did not 
come to business on Saturday.

Q Who fired you? A Moses Leavitt
40
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Q On Thursday? A Yes, he said I was to 
work until the end of the week.

Q You told him in the early part of the week 
that you were going to leave? A I did not say 
that I was going to leave.

Q You stayed there and continued to finish 
out the week? A I stayed there until I was 
fired; I couldn’t stay there after he went and 
fired me.

Q You stayed two or three days after he 
fired you? A No, on Thursday he told me I 
was fired.

Q And you left Saturday night? A Yes, 
sir.

Q That is two days you worked from Thurs-
day, Friday and Saturday? A Yes.

Q Why doesn’t Mr. Moses Leavitt come to 
his business on Saturday? A Well, he is sup-
posed to be a religious man and he leaves Friday 
night at sundown and does not come in until 
Monday.

Q That is why he wanted you to be married 
by a Jewish rabbi?

Mr. Ellenstein: I object.
30 The Court: Sustain the objection.

Q What restaurant was that your husband 
took you to? A When?

Q When he told you that he was through 
with you? A The World Restaurant on Market, 
Market and Halsey.

Q What time of day? A It was in the eve-

40

What day of the week? A On Sunday. 
You became hysterical? A Yes, sir.
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Pearl Leavitt, cross.

Q Did he drive you home! A He sent me 
home in a cab, put me in a cab and sent me 
home.

Q Who paid for the cab! A He gave me 
the money for the cab.

Q Did you ever have a home of your own 
since you were married! A No, sir.

Q: Did you live together as man and wife! A 
I never had a home where I lived as man and 
wife although we lived together as man and wife.

Q You never had a home whatsoever! A Al-
ways lived with my sister.

Q Who were the witnesses when you got mar-
ried! A We didn’t have any witnesses, only 
two men from the City Hall, but we did not bring 
any along with us.

Q Did you take out a license! A Yes, we 
have a license right there.

Q The same day! A Yes, in New York 
you do not have to wait.

Q You got a license the same day! A Yes, 
sir.

Q You live with your brother-in-law and 
sister! A  Yes, sir.

Q Have they any children! A No, sir.
Q Why did you go to New York and get 

married! A Why did I go to New York to 
get married!

Q Yes.

Mr. Ellenstein: I object to that as being 
immaterial.

The Court: I will admit it.

A Well, Joe Leavitt said that if we got mar-
ried in Newark it would come out in the papers, 
they usually do print marriages in Newark and
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Pearl Leavitt, re-direct.

if we got married in New York it would not be 
in the paper and they would not have a chance 
of finding out that he was married.

Q That is the only reason? A That is the 
only reason.

Q Isn’t it a fact that this marriage was 
10 agreed upon and hurried on account of your con-

dition? A No, sir.
Q Were you being attended by a physician 

prior to your marriage ? A Attended by a 
physician ?

Q Were you being attended by a physician 
prior to your marriage? A Prior?

Q Yes.

Mr. Ellenstein: I object to that as being 
on immaterial.

The Court: How is that material?
Mr. Jay: Nothing more than to show why 

they got married in a hurry in New York 
City.

The Court: That hasn’t anything to do, 
if it is true, why the defendant alienated 
the affections of his son from this woman; 
that is the gist of the action.

Mr. Jay: We are trying to show affec- 
tion.

The Court: There may not have been 
any affection.

(Argument.)

Re-direct examination by Mr. Ellenstein.

Q Tell us why you used the name of Bren-
ner? A Yes. I can state that. I tried to get 
a position after I left the position with the 

40 Leavitt Supply Company and wherever I tried
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Pearl Leavitt, re-direct.

to go the employers seemed to think that because 
you are married you are not going to stay at a 
place any length of time, and they felt that they 
wanter permanent help. This happened quite £t 
number of times and I was out of work and I 
had to go to work, and I could not afford to 
stay out of work and I went under my maiden 10 
name and I found that I could obtain a position 
more easily with my maiden name than by using 
my marriage name.

Q The building and loan shares you speak 
of; did you pay for those building and loan 
shares or did the defendant! A The building 
and loan shares at the time were $20 a month, 
they gave me a $10 a month raise and asked me 
if I wanted the money or building and loan 
shares, because they were very much interested 20 
in a building and loan in as much as Louis 
Leavitt was one of the directors. I said that it 
would start a means of saving for me in as umch 
as it was a raise I would let them take out $10 
a month of my salary and use it for the building 
and loan and I pay the other $10 myself; there 
was $10 a month I paid at the time.

Q In whose building and loan was that! A 
The name of the building and loan!

Q Yes. A The Flag Building and Loan. ^
Q Was Louis Leavitt a director in that build-

ing and loan! A Yes, sir.
Q The Sea Gate trip you speak of; when did 

you take that Sea Gate trip! A The week-end 
after I was married.

Q Who went on that trip! A My sister and 
brother-in-law went with us.

Q Whom do you mean by us! A My hus-
band and myself.

40
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Q How long did you stay in Sea Gate? A 
Saturday and Sunday and Monday night, if I 
recall correctly; it was two or three nights.

Q Did you and your husband occupy the same 
room? A Yes, sir, we did.

10 Re-cross examination by Mr. Jay.

Q Where did you stop in Sea Gate ? A 
Where we stopped?

Q Yes. A Inside the gate, I think the peo-
ple’s name was Millman.

Q A hotel? A No, a private home.
Q Friends of yours? A My brother-in-law 

had heard of this place through his business 
dealings with people.

20 Q Who paid the bill? A Who paid the bill?
Q Yes. A I don’t know, I know they di-

vided evenly afterwards.
Q Did you see them divide? A No, I have 

been told so by each party.
Q How soon after you left Leavitt’s did you 

get your new position? A How soon after I 
left Leavitt’s did I get a new position?

Q Yes. A About three weeks, I should 
judge.

o q Q Then, there wasn’t so much difficulty in 
getting a position on account of your marriage 
and wearing a wedding ring? A During the 
three weeks I tried and I could not afford to 
stay out longer than that.

40
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Bertha Wagman, direct.

BERTHA WAGMAN, sworn in behalf of the
plaintiff.

Direct examination by Mr. Ellenstein.

Q Yon are a sister of the plaintiff in this 
case? A Yes, sir.

Q Where do you live? A 15 Nye avenue, 
Newark.

Q Who lives there with you? A My father 
and my sister-in-law; of course, my husband.

Q When did you first make the acquaintance 
of your brother-in-law, Mr. Joseph Leavitt? A 
I think it was around January, 1926.

Q During the first half of the year January, 
1926? How many times did you see your brother- 
in-law, Joseph Leavitt? A Oh, about two or 
three times a week.

Q Under what circumstances? A Well, he 
would call up on the ’phone, and of course I 
spoke to him on the ’phone and he would call 
for my sister and take her out, or spend the 
night at home at times.

Q Did you have any conversation with your 
brother-in-law, Joseph Leavitt, during that pe-
riod? A Yes, sir.

Q Did he ever say anything to you?

Mr. Jay: I object unless it was in the 
presence of the defendant. What conversa-
tion she had with the husband has no bear-
ing on the action in this case against the 
defendant unless the defendant was present.

(Argument.)
The Court: I will admit it,
Defendant’s counsel prays an exception 

to this ruling of the Court.
Exception noted as ground of appeal.
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Bertha Wagman, direct.

Q (Question read.) During the first half 
of the year 1926? A Yes, of course, he told me 
that he loved my sister and that he had inten-
tions of marrying her; he was keeping company 
with her.

Q (By Mr. Jay.) I could not hear you. A 
10 He came into the house and of course—

Q When? A Around January, 1926, when 
he first started to come into the house, and of 
course, immediately after he was coming there 
for a while I wanted to know what his intentions 
were, coming there two or three times a week and 
lie told me that he loved my sister and that his 
intentions were marriage, and he asked me to 
please keep it a secret because he did not want 
anyone to find out about it just yet.

2o Q (By Mr. Ellenstein.) Why? A Of course, 
I questioned him and asked him why he wanted 
it to be kept a secret, there was nothing to be 
ashamed of. “ Well,”  he said, his father wanted 
him to marry a girl with lots of money and had 
promised him share in the business at the end 
of the year and he thought that he would keep it 
a secret until he got the share of the business 
because if he didn’t he thought his father would 
raise objections because my sister was a poor 

30 girl-
Q About August, 1926, did he apprise you of 

the fact that he was married or was going to be 
married? A No, he did not tell me, because 
my sister told me because she always tells me 
everything; we have no mother and we have 
been more like mothers to each other.

Q Did you see your brother-in-law, Joseph 
Leavitt, during August? A Yes, certainly. 
After August he started to come to the home 
almost every night in the week.40
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Bertha Wagman, direct.

Q How long would he stay? A  Until about 
two o ’clock in the morning, three o ’clock in the 
morning, not much later than three. At times 
he went home earlier, but usually stayed until 
two or three in the morning.

Q Did he stay all night at your home? A  
Yes, on Saturday night only, but, of course, not 10 
every Saturday.

Q Did he retire when he stayed all night?
A Yes, certainly, my father gave him his bed-
room and he took my sister’s bed.

Q Would he retire with his wife? A Yes, 
certainly.

Q Did this happen during August, September 
and October? A  Yes, sir.

Q About the middle of November, 1926, did 
you see the defendant, or rather Joseph Lea- 20 
vitt? A Did I see him? Of course I saw him, 
he came to the house.

Q Did he have any conversation with you?
A Well, he told me that his father had dis-
covered about it, if that is what you mean, 
around November.

Q About what? A About that marriage; it 
had come out that they were married.

Q What did he say? A He told me that his 
father carried on quite terribly, he was not at 30 
all pleased with it and he said—

Mr. Jay: I object. I do not desire to 
interrupt the thought, but it seems to me 
that this testimony is entirely immaterial 
and irrelevant. It is not evidential what his 
father said to him and he repeats to this 
witness. We have no way of reviewing that 
testimony on the defense.

The Court: Yes, I think we have. 40
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(Argument.)
The Court: X am afraid I do not agree 

with you.
Mr. Jay: I respectfully ask for an ex-

ception to this entire line of testimony so 
far of this witness on the ground it is hear- 

10 say evidence.
Exception noted as ground of appeal.

Q (Question and answer read as follows:) 
Question: What did he say ? Answer: He told 
me his father carried on quite terribly, he was 
not at all pleased with it and he said— A 
(continuing). And he said he would try to 
win his father over and perhaps reconcile him by 
the end of the year and then he would get a 

2o share in the business and then he would set up 
housekeeping with my sister.

Q Did you see your brother-in-law between 
the period of 1926, and January, 1927? A Yes, 
sir, certainly.

Q Have you attended places of amusement 
with your brother-in-law and sister? A Yes, 
sir.

Q What has his attitude been towards your 
30 sister? A He has always shown his affection, 

always shown his love for her.

Mr. Jay: I object as to the attitude.
The Court: That is for you to find out on 

cross examination.

Q (Question read.) A  He always showed 
his love and affection in my company. I always 
saw him showing evidence and being very, very 
nice and cordial to her.

40



51

Bertha Wagman, direct.

Q Then during January, 1927, did you have 
any conversation with your sister, yes, or no? 
A Yes.

Q Do you remember a particular Sunday in 
January you had such a conversation with your 
sister? A Yes, sir.

Mr. Jay: I object.
The Court: That is out.
Mr. Ellenstein: Withdraw it.

Q As a result of that conversation what did 
you do? A I went up to see Moses Leavitt at 
his business.

Q When? A That was about a few days 
after that Sunday when she came home and told 
me about what Joe had told her and she was 
hysterical and carried on.

Q Did you see him there? A See who?
Q The defendant, Moses Leavitt? A Yes, 

sir, certainly.
Q Did you have a talk with him? A Yes, 

sir, I came up to plead with him.
Q Tell us what you said to him and what he 

said to you. A I came up and asked him, I told 
him I was quite surprised he should come be-
tween a couple whom I knew were very contented 
and in love with each other and I asked him 
why he had separated them and why he should 
not be reconciled to the marriage, what he 
had against my sister, and he told me, “ Well, 
Joe could have married a girl with lots of money, 
he didn’t have to go off and get married se-
cretly. Did she think she would get somemoney 
out of me? He won’t get anything out of me.”

Q What did you say? A I said I could not 
see his point of view at all, they loved each
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Bertha Wagman, direct.

other so dearly, what difference did money make; 
in time he could work his way up and in later 
years have the money.

Q What did the defendant say? A He said
he would not hear anything about it, he made up
his mind and he wanted her to get a divorce and 10 °he would not have anything more to say to me
and of course I had to leave, and I told him, I 
pleaded with him, “ You are an older man, I 
am surprised you act that way. Haven’t you 
children of your own?”  Because I knew my sis-
ter did not have a mother and I would have to 
plead for her.

Q Your sister has been living with you since 
January, 1927, has she not? A  Yes, sir.

2q Q Have you noticed her mental attitude since 
then? A  Yes, sir.

Mr. Jay: I object. There is a better way 
of proving mental attitude than by a non-
expert witness.

The Court: I will admit the question. 
Defendant’s counsel prays an exception 

to this ruling of the Court.
Exception noted as ground of appeal.

30
Q What was the state of her health—

Mr. Jay: I object.
The Court: She can tell how her sister 

acted and let the jury decide what the state 
of health was.

A After that Sunday?

40 Mr. Jay: One moment.
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Bertha Wagman, cross.

A After that Sunday she came home that Sun-
day, the middle of January and she came home 
in a very hysterical condition and she carried on 
terribly and I could not understand it, and I tried 
to pump her and make her talk and she could 
hardly talk and she explained to me that Joe had 
asked for a divorce and she said she did not 10 
know what to make of it, he wanted a divorce, 
and she carried on terribly and I could not stop 
her and several times after that she got carry-
ing on and at night I would walk into her bed-
room, because I knew of her condition, and I 
would find her crying very bitterly and that is 
what induced me to go up and see his father.

Q How have her actions been since then? A 
She has been very nervous since, she has never 
been the same; she was never a nervous girl 20 
before that.

Mr. Jay: I pray an exception to all 
this line of testimony.

Exception noted as ground of appeal.

Cross examination by Mr. Jay.

Q Did you ever visit Mr. Louis Leavitt at 
his home? A No, sir.

Q Where did you see him? A AWris place 
°f business.

Q Of your own knowledge did your father 
ever go to see Mr. Leavitt at his own home? A 
Yes, sir.

Q With some other person? A Yes my 
mother-in-law.

Q But you went to see him at his place of 
business in Orange? A (No answer.)

30

40
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Q When? A A couple of days after the 
middle of January when my sister told me he 
wanted a divorce.

Q About the 17th of January? A Approxi-
mately.

Q What time of day was it? A Around 
noontime.

Q Do you know what day of the week it was? 
A It might have been a Wednesday or a Thurs-
day, I couldn’t say; it was in the middle of the 
week some time.

Q You do not remember the date, the month? 
A Yes, the month was January; I know it was 
around the middle of the month.

Q You said two or three days after the 
middle of January? A No, after my sister told 
me about it.

Q What day was it your sister told you? A 
Some time in the middle of January and that 
Sunday night she came home and told me.

Q Did your sister ask you to go up and see 
Mr. Moses Leavitt? A No, she was in no con-
dition to ask anything.

Q Was your sister employed at that time? 
A No.

30 Q She was not working? A No.
Q In January? A No, not that time. She 

had been fired the Saturday before.
Q That is what she told you? A That is 

what I know.
Q She did not tell you she was fired the 

Thursday before? A She told me she was fired 
the Thursday before, she told me that, but on 
Saturday she left.

Q Did Mr. Joe Leavitt call at your home prior 
to the marriage? A Yes, sir.

40
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Q Your sister did not testify to that effect?
A I don’t know what she testified to.

Mr. Ellenstein: I object.
The Court: Sustain the objection.

Q You say he left at two or three o ’clock in 10 
the morning? A That was after they were 
married.

Q He did not stay all night? A Except on 
Saturday nights.

Q He stayed then? A Yes, sir.
Q Did you hear your sister testify that Sat-

urday nights were the only nights he worked late 
and she did not see him? A Yes, but when he 
worked late he would come up to the house.

Q Your sister said that Saturday nights were 20 
the only nights she did not see him she saw him 
three or four times during the week? A If I 
am not mistaken I believe she said he stayed 
every Saturday night.

Q She did not testify to that. A I know 
that.

Q How do you know he left at two or three 
o ’clock in the morning? A Because I could 
hear him. Our front room, instead of being a 
regular living room has been made into a bed- 30 
room and the dining room has been made into 
a living room and it has quite a large door and 
anybody going out of the house would have to 
go through the living room and I could see them.

Q . They would have to pass your bedroom 
door? A Yes, it is a very large door and it has 
no door on it, just an opening.

Q Sort of an arch like? A No, a regular 
door between the living room and the dining 
room.

40
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Q With the doors always open? A Yes, sir.
Q Is yonr bedroom dark at that hour of the 

morning? A Yes, except for the moonlight that 
comes into the room.

Q We haven’t moonlight every night, have 
we? A No, sir.

10 Q You could see him go out at two or three 
o ’clock in the morning probably two or three 
times a week? A Yes, sir.

Q Your room being dark and taking chances 
that the moon was shining brightly? A Yes, 
and we have a radium clock and I could see the 
time from the radium clock.

Q So, it was not from the moonlight you 
saw the time? A It might have been from 
the moonlight.

Q Now, what was it? Was it from the 
moonlight or did you look at the clock? A Does 
it matter?

Q Yes, it means a great deal whether you 
saw this man go out as often as you did. Did 
you look at the moonlight or did you look at the 
clock? A The clock is opposite me.

Q What did you look at when you saw him 
going out of your place? A What do you 

3Q mean?
Q Did you look at your clock? A I would 

hear him every time he went out.
Q How do you know he stayed there until 

two or three o ’clock in the morning as you 
testified on direct examination? A He did not 
stay every night until two or three o ’clock in 
the morning.

Q Well, you said by the moonlight you could 
tell when he left. You did not mean that? A 
I knew it was him.

40
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Q Do not answer so quickly. If you testi-
fied that first, before the radium clock came to 
your thought, you stated you could see by the 
moonlight as he left your house, that is not true? 
A It is true. I could see his form when he left 
the house, I knew it was him and perhaps the 
moonlight, would assist me.

Q A night like last night we had a beautiful 
moonlight, didn’t we?

Mr. Ellenstein: I object.
The Court: Sustain the objection.

Q So, he did not stay all night? A No, 
sir, except on Saturdays.

Q Then, when your sister testified that he 
remained over night eight or ten times during 
that period is that true or isn’t that true?

Mr. Ellenstein: I object.
The Court: Sustain the objection. That 

is not proper.

Q Then, he did not stay all night at any time 
with the exception of Saturday night? A Sat-
urday night and one Wednesday night I remem-
ber.

Q Now, there is one Wednesday night? A 
That was the only Wednesday night he stayed.

Q How often did he leave at two or three 
o ’clock in the morning during the week? A 
Three or four times.

Q Each week? A Yes, sir.
Q For how long? A Up until about Novem-

ber.
Q November what year? A 1926.
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Q He stopped coming there in November, 
1926? A No, he did not stop coming.

Q What did he do after November, 1926? 
A  He was coming, but would not stay as late. 
After he would go home at times at ten or eleven 
or sometimes twelve o ’clock.

10 Q Were you in the same room with your sis-
ter and Joe at all times? A Not at all times.

Q Did you and your husband go out and leave 
them alone? A Occasionally.

Q How often did you go out with them to 
the pictures? A With them or with my hus-
band?

Q With the young couple? A I would say 
about four or five times.

Q What theatres did you go to? A We have
2o some moving pictures around our way.

Q Do you remember any of the pictures you 
saw? A No.

Q It was not impressed upon your mind? A 
No, I am very fond of moving pictures and go 
very often, therefore, I cannot keep track of a 
year ago what pictures I saw.

Q This visit to Sea Gate, who were the 
people you visited? A They were strangers to 
me.

30 Q How did you find out about this place? A 
My husband recommended it.

Q Are there any people in court this morn- 
ing from Sea Gate? A I don’t know any one.

Q I was wondering whether you had not 
subpoenaed them? WThat was the condition of 
your sister’s health immediately after the mar-
riage? A Immediately after the marriage?

Q Yes. A She was in good health.
Q Was she being treated by a physician? A 

Not that I know of.40



Bertha Wagman, cross.

Q You know Dr. Bierman, don’t you! A 
Yes, sir.

Q Dr. Bierman was not treating her! A 
Not right after she was married.

Q When was he treating her! A  Around 
January.

Q Of what year! A 1927.
Q Who was in Mr. Leavitt’s place of business 

when you went to see him! A He was alone.
Q You didn’t see Louis around! A No, sir.
Q Joe! A No, sir.
Q Nor any salesmen! A No, sir, he was 

the only one in the store; it was during noon 
hour.

Q Mr. Louis Leavitt was not there! A No, 
sir.

Q You did not see Joe! A No, sir.
Q You did not see this young man (indicat-

ing) !

Mr. Jay: Stand up.
(A man in the audience arises.)

A No, sir, I have seen that gentleman before, 
but I did not see him on that particular day.

Q Where did you see him before! A I 
used to call for my sister when she worked 
there.

Q When! A On Saturday afternoons at 
times.

Q What time! A Two or three o ’clock I 
used to get through at business at twelve o ’clock.

Q Are you employed! A Yes, sir.
Q You called for your sister on Saturdays 

at one or two o ’clock! A Yes, sir.
Q Didn’t she work until six o ’clock in the 

evening! A She might work, but I spent the 
atternoon with her.



60
Bertha Wagman, re-direct—re-cross.

Q You spent the afternoon there with her 
after her marriage ? A After her marriage, 
yes.

Q What was Mr. Leavitt’s actions towards 
her? A Do you mean after her marriage?

Q Yes. A  Up to the time he was acquainted 
with the facts he was very cordial to her, very 
nice to her.

Q He brought her home evenings in his car? 
A Not all the time, of course.

Q The Saturday afternoon you spent with 
your sister at Mr. Leavitt’s store whom did you 
find there besides your sister? A At times I 
would find Louis there; he went up there the 
same time; they have three stores.

Q Was it on a Saturday you went to see 
20 Mr. Leavitt? A No, sir.

Re-direct examination by Mr. Ellenstein.

Q In reference to the treatment by Dr. Bier- 
man. When did he start treating your sister? 
A By treatment, what do you mean. I went to 
see him after January.

Q You went to see Dr. Bierman? A Yes, 
sir.

30 Q After January? A Yes,.sir.
Q For what purpose? A She was hysterical 

and in a nervous condition and she carried on so 
terribly I took her to the doctor.

Q Has Dr. Bierman been treating her since 
then? A Yes, ever since then.

Re-cross examination by Mr. Jay.

Q How long has your sister been living 
40 with you? A About two years.
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Q Was your sister operated upon in January, 
19271 A Not that I know of. I do not know of 
any operation my sister has ever encountered.

Q You were living with her and she was 
living with you? A Yes, sir.

Q You know of no operation? A  No, sir I 
do not. 1 10

MICHAEL BRENNER, sworn in behalf of the
plaintiff.

Direct examination by Mr. Ellenstein.

Q You are the father of Pearl Leavitt, the 
plaintiff in this case? A Yes, sir.

Q Where do you live? A 15 Nye avenue, 
Newark.

Q How long have you been living there? A. 
Well, pretty close to two years.

Q Hid you live there with Mrs. Wagman your 
married daughter? A With my two daughters 
yes, sir.

Q When did you first become acquainted with 
your son-in-law, Joseph Leavitt? A That is 
four or five months before they got married. 30

Q Hid you see him at your residence very 
often? A Two or three times a week.

Q When were you apprised of the fact that 
your daughter was married to Mr. Joseph Lea-
vitt? A It was after August 25th.

Q Hid you have any conversation with your 
son-in-law at that time? A Yes, sir, I did.

Q Tell us the conversation you had with him 
A Yes, sir, I asked Mr. Leavitt—

40



62

Michael Brenner, direct.

Mr. Jay: I pray an exception to this 
line of testimony as having no bearing on the 
defendant.

The Court: I will admit it.
Defendant’s counsel prays an exception to 

this ruling of the Court.
1° Exception noted as ground of appeal.

A I asked Mr. Leavitt—I saw the marriage 
license and everything and I wanted to go and 
see his father. After I found out they were 
married I talked to Mr. Joseph Leavitt, my son- 
in-law, that I wanted to speak to his father to 
have them married in the Jewish faith but he 
told me, “ Pop, don’t go down to my father, he 
is a hasty man and wants I should marry a girl 

20 with money but I like your daughter Pearl and 
he promised me a share in the business and after 
Christmas I will talk to my father on the quiet 
and save you the trouble.”

Q After your daughter’s marriage to Joseph 
Leavitt did you see him at your home? A Pos-
itively.

Q How often? A Three or four times a 
week sometimes.

Q After you learned that your daughter was 
2Q discharged from her employment did you go 

to see the defendant Mr. Moses Leavitt? A 
I went to see him five or six weeks later after 
that.

Q Did you go with anybody? A I went 
down with Mrs. Wagman, my son-in-law’s 
mother.

Q Tell us what conversation you had with 
the defendant at that time? A Yes, sir. I 
came in there* on a Saturday around eleven or 
twelve o ’clock because I knew I am going to find

40
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him on a Saturday at home, and of course, my 
daughter told me he never comes in Saturdays to 
business, so I went Saturday to see him with 
Mrs. Wagman to his home. I didn’t know him 
and Mrs. Wagman knew him and she invited me 
that I should go with her to talk matters over 
and after coming there Mr. Leavitt said, “ Hello, 10 
Mrs. Wagman,”  and she said, “ By the way, this 
is Mr. Brenner.”  “ What did you come up for,
Mr. Brenner, money question, or what?”  I said,
“ Mr. Leavitt, I have been a man here a good 
many years, a business man with a good reputa-
tion and I am not here for money, but why go to 
work and break up a couple that just got mar-
ried?”  And he says, “ My son was too young to 
get married and my son should stay with me, be-
cause business is business.”  20

Q Now, you will have to repeat that. Talk 
slower.

By the Court.

Q Tell us again what he said, and talk slower 
and a little louder. A I asked him is that the 
right way to do, to break up a young couple.

Q A little louder. A I asked him, “ Is that 
right to break up a young couple; I understand 30 
you are a religious man and it is a sin to do a

mg like that.”  He says, “ My son was too 
young to get married and he should get a girl 
^ith money and after January 1st I will give
“ aj1 f  share oi? tiie business providing____”

No,”  he said, “ You know has my Joe sent 
money home?”  I says, “ He used to send money 
0mf  before, I don’t know.”  He said, “ I will 

see hat he sends $10 every week, and stand the 
consequences of the lawyer’s expenses providing 4Q
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he divorces your daughter” , then—but I could 
not say any more.

Cross examination by Mr. Jay.

Q Is that the only time you saw Mr. Leavitt?
10 A The only time.

Q Those are the words he said to you, as 
you have repeated? A Yes, sir.

Q Isn’t it a fact, Mr. Brenner, that when 
you went there the first conversation you had re-
garding the marriage was by a Rabbi? A I 
don’t think he asked me anything like that; he 
did not.

Q Didn’t Mr. Leavitt tell you that they ought 
to be married by a Jewish Rabbi? A He did

20 n 0 t -Q Didn’t you shake hands with Mr. Leavitt 
when you left the house? A I shook hands 
with everybody.

Q Didn’t you shake hands with Mr. Leavitt 
when you left his house? A I do not remember.

Q You do not remember? A No.
Q Is it possible that you shook hands good-

bye when you left? A It may be, I don’t know, 
I can’t remember.

2Q Q Didn’t you say to him, “ Mr. Leavitt, you 
are a very fine gentleman, if I had known the cir-
cumstances I would certainly have come to you 
before?”  A I did not say so.

Q You remember that? A Yes, sir.
Q You do not remember that you were shak-

ing hands with him and saying, “ You are a fine 
gentleman” ? A I don’t think I shook hands 
with him, maybe I did, I don’t remember.

Q You knew your daughter was working for 
Mr. Leavitt in the Leavitt Supply Company? A

40 Yes, sir.
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Q Didn’t she come home and tell you time and 
time again what an elegant job she had? A I 
know she always had a good job.

Q Did she tell you how good Mr. Leavitt was 
to her? A Yes, sir.

Q She said that he was as good to her as a 
father? A She did not tell me he is like that, 
she has a very fine boss she told me.

Q Mr. Leavitt was very nice to her? A I 
don’t know, I didn’t work for Mr. Leavitt.

Q You knew that once in a while he met her 
in the morning and took her up to her place of 
business? A Never, I never saw her.

Q You know he brought her home in the eve-
ning? A She told me her boss brought her 
home once in a while.

Q What is your business? A Sheet iron 
worker.

Q What time in the evening do you get home? 
A I was laid up sick for eight months steady.

Q So, you do not know whether your daugh-
ter came home by automobile or not? A She 
told me, I didn’t see it.
_ Q When did you find out first about the mar-

riage? A I found out on January; in Novem-
ber even when she came home from New York 
she told me she was married.

Q Now, if J understood you correctly you 
said you had a conversation with Joe Leavitt 
about a divorce, or something? A That is true 
yes, sir.

Q Where was that? A It was about after 
they were married two or three months, in his 
own home on Belmont avenue.

Q Whose own home? A Mr. Leavitt’s home. 
Q Did you talk to Joe Leavitt, your son-in- 

aw? A Yes. He told me that I should not

10

20

30

40
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talk to his father until about two months after 
January 1st because they are taking a trial 
balance and when they get through his father 
promised him a share in the business and then 
he will talk to his father himself. He says, 
“ Pop, you should not bother, everything is all 

10 right.”
Q You should not talk to his father until 

after New Year’s, until your daughter was going 
to housekeeping? A No, when he said he was 
going to get a share in the business.

Q And Mr. Leavitt was to furnish the home 
from his own store? A That I don’t know.

Mr. Ellenstein: I object to that.
The Court: I will admit it.

20 Q Was anything said? A To whom do you 
mean?

Q About the furnishing of a home after 
January 1st when Joe Leavitt was to get an in-
terest in the business? A Joe Leavitt told me—

Q Was there anything said? A Yes, he is 
going to take rooms in Orange and live together 
near his store or business after his father should 
be satisfied, but I should not tell him.

30 Re-direct examination by Mr. Ellenstein.

Q You testified that Mr. Joseph Leavitt, your 
son-in-law, addressed you by ‘ ‘ Pop. ’ ’ Is that the 
term he used? A After they got married, yes.

Q Is that the term he used? A Yes, sir.

Re-cross examination by Mr. Jay.

Q Did you see Joe Leavitt at the house before 
40 they were married? A Yes, positively. He
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used to come up and take her out for four or five 
months.

Q Four or five months before the marriage? 
A Every night.

IRVING M. BIERMAN, sworn in behalf of the
plaintiff.

Direct examination by Mr. Ellenstein.

Q You are a practicing physician in the City 
of Newark? A Yes, sir.

Q Do you recall treating Mrs. Pearl Leavitt? 
A Yes, sir.

Mr. Jay: The qualifications of this 
physician as an expert has not been asked, 
but knowing him as well as I do I will admit 
them at this time.

Q Do you recall treating Mrs. Leavitt in 
January, 1927? A Yes, sir.

Q Tell us of her condition as you found it? 
A I found that her condition was entirely of a 
nervous disturbance. It is a nervous dyspepsia 
characterized by an affectation of the stomach, 
that is the coming up of the food into her mouth 
and also a burning, a heartburn coming on at 
intervals between meals. She also has nausea 
and an occasional vomiting; twitching of the 
back and pain, sharp pain running through her 
shoulder. I also noticed a twitching of the 
fingers and hands.

Q How long did you treat her, for what 
Period of time? A Well, in fact she still comes 
to my office.

10

20

30

40
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Q Did you get the history? A Yes.
Q What would you say in your opinion is the 

cause of that condition? A Well, the cause 
of her condition, the nervous dyspepsia is natur-
ally a functional disease without local lesion, and 
I asked her, after making a physical examina- 

10 tion, as to whether there was anything in her 
family life which disturbed her in any way, but 
it was of a nervous nature and she told me the 
history.

Q What do you mean by that? A By that 
she told me that her husband had left her and 
she was excited and nervous.

Q Do you attribute that as the cause of her 
nervous condition? A Well, that I won’t say. 
I do not know whether it was the cause of her 

20 condition.
Q What is that? A I wouldn’t say that is 

the cause of her condition.
Q Would you say that could cause that con-

dition? A Yes, it could cause it.
Q On your examination and obtaining her 

history did she say anything to you about hav-
ing had a condition like that prior to January, 
1927?

Mr. Jay: I object.
The Court: If he used the history given 

him for the purpose of making a diagnosis 
I think he can tell us what she said.

Q Did you make a card of the history of this 
case? A Yes, sir.

Q Have you the card here? A No.
Q I think the card should be here.

The Court: The card can only refresh
his recollection; it is not evidential.

40
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Mr. Jay: That is very important.

Q (Question read.)

The Court: I think it would be more 
proper if you wanted to ask that question to 
ask the doctor what she said rather than to 10 
point out first, or refer to that particular 
condition.

Mr. Ellenstein: Withdraw the question.

Q What did she tell you at the time you first 
saw her? A She told me that all her symptoms 
from which she suffered and after taking the 
symptoms down and making an examination in 
which I found no local lesion and then asked 
her about a condition which brought out the 
fact that I made a diagnosis of.

Q How long did she say she was suffering 
these ill effects or symptoms? A A few months.

Q When did you see her first? A I first 
saw her some time in September; I think the 
middle of September, 1927.

Q (By the Court.) That was the first time 
you saw her September, 1927? A Yes, sir.

Cross examination by Mr. Jay. 30

Q Are you sure you saw her for the first 
time in September 27, 1927, last year? A That 
is when I saw her for the purpose of medical 
treatment.

Q That is last year? A 1927.
Q That was the month after she was mar- 

ned? A Yes, sir.
Q Did you ever operate on this young ladv?

A No. J
40
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Q You never heard of her before Septem-
ber, 1927? A Not for medical treatment; I 
have seen her.

Q She still comes to your office? A Yes, sir.
Q These conditions you found in this young 

lady could come from many, many causes, 
10 couldn’t it? A  Yes, it could.

Q Could it come from a young woman becom-
ing married and carrying out her marriage vows, 
cohabitation in a young woman? A  Could it 
come?

Q Could that condition exist in a young 
woman, as you found, possibly from cohabita-
tion, a young woman carrying out her marriage 
vows? A Well, hardly. I wouldn’t say. But 
most usually nervous dyspepsia is evidenced by 

on shock or excitement.
Q Or accident? A Yes.
Q Witnessing an accident, for instance? A 

Yes.
Q You did not see her until September, 1927? 

A No.

Re-direct examination by Mr. Ellenstein.

Q Did you see her father prior to September, 
1927, for the purpose of treatment? A No.u U

NETTIE WAGMAN, sworn in behalf of the 
plaintiff (through the interpreter.)

Direct examination by Mr. Ellenstein.

Q Where do you live? A 708 High street. 
Q Do you know the defendant in this case, 

40 Moses Leavitt? A I do.
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Q How long have you known him? A Eight 
years.

Q Do you know Michael Brenner? A Yes, 
sir.

Q Do you remember going to see Mr. Moses 
Leavitt some time in January with Mr. Brenner?
A Yes, sir. 10

Q Did you see Mr. Leavitt at that time, Mr. 
Moses Leavitt ? A  Saturday I had seen him.

Q Was that Saturday in January, 1927? A 
Yes, sir.

Q Who was there when you got there to the 
house with Mr. Brenner? A His wife and he.

Q Tell us of the conversation you had with 
Mr. Moses Leavitt on that day. A X begged 
him to make peace with the couple.

Q What did he say? A He said he was too 
young to be married.

Q Whom did he mean by that? A His son 
was too young to be married.

Q Did Mr. Moses Leavitt say anything about 
a divorce? A I told him they were already mar-
ried, why does he do it.

Q What did he say? A He said he is going 
to send every week ten dollars.

Q Ten dollars to whom? A To the girl.
Q Did he say anything at that time of being 30 

opposed to the marriage of his son and Miss 
Brenner?

Mr. Jay: I object as leading.
The Court: Sustain the objection.

Q Was there any other conversation you had 
with him at that time? A I told him I did not
feel well the way he talks. A tine man would 
not do it. 40
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Q What do you mean when you say “ By the 
way he talks?”  A Because he did not let the 
son live with the wife.

Q Is there anything else you remember about 
the conversation you had with him on that day? 
A I asked him, “ Now, it is too late; they are 

10 already married. Wliy do you do that?”
Q What did he say? A He said, “ They are 

only married in court, that doesn’t matter.”

Cross examination by Mr. Jay.

Q Wliat did Mr. Leavitt say in addition to 
“ they were only married in court?”  A He said 
he is going to pay her $10 a week and he wants 
that they get a divorce.

Q Was anything said at that time about a 
^  Jewish rabbi marrying them? A He didn’t say 

anything; he was mad.
Q He said simply “ I will send her $10 a 

week” ? A Every week.
Q You, Mrs. Wagman, are the mother-in-law 

of the sister of this plaintiff in this case? A 
My son is married to her sister.

Q Did Mr. Leavitt and Mr. Brenner shake 
hands after you and Mr. Brenner left that Sat-
urday afternoon? A I didn’t want to talk to o a Jhim because he is such a man.

Q (Question read.) A I went away mad.
Q Did Mr.-Brenner leave with you? A Mr. 

Brenner went home with me.
Q But you do not remember whether they 

shook hands or not? A I didn’t want to look 
at him because he is such a man.

Pl aint if f  Best s .

40
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Mr. Jay: I would like to recall the plain-
tiff herself for the purpose of verifying an 
affidavit.

The Court: As your own witness!
Mr. Jay: Yes, I will make her my own 

witness.
The Court: You may take the stand, Mrs. 

Leavitt.
Mr. Jay: Well, never mind for the 

present.

MOSES LEAVITT, defendant, sworn in his own
behalf.

Direct examination by Mr. Jay.

Q You are the defendant in this case brought 
by Pearl Leavitt! A  Yes, sir.

Q You are the man being sued! A  Yes, I 
am the man.

Q You are also a half owner of the Leavitt 
Supply Company that is in business in Orange! 
A Yes, sir.

Q Do yoti know this young lady! A Yes, 
sir.

Q Mrs. Joseph Leavitt! A  Yes, sir.
Q When she came to work did you engage 

her! A Well, my son went to meet her and 
engaged her there at her sister’s store. There 
was a lady came into the store and said, “ Do 
you want a bookkeeper, a good, nice girl; I got 
a g irl!”  I said to her, “ All right,”  and she 
said, “ I will call her up and ask her,”  and she 
asked her if she would take a position, so she 
called back at the store or my son went to meet

10

20

30

40
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her at night and he spoke to her and made all 
arrangements.

Q You did not engage her? A No.
Q When did she come to work for you? A

She came, I think it was—really, I am getting
old, I don’t remember the date. But she came, 

10 ’it was on a Monday.
Q Was it 1925? A  I am getting old.
Q How long was she working for you? A 

A couple of years; but I am getting old and I 
can’t get the dates.

Q Don’t get upset that you are getting old, 
we are all getting old. A I can’t remember 
dates.

Q What position did she hold, bookkeeper? 
A  Bookkeeper.

20 Q She did all your confidential work? A 
Everything.

Q Did you take her home evenings? A Well, 
we used to. I lived on Belmont avenue and she 
lived on Nye avenue so when we went home we 
drove a little out of the way and brought her 
home, just like a daughter of mine.

Q Did you do that in November and Decem-
ber, 1926? A Up to the date she left.

Q When did you first find out about this mar- 
30 riage? A In August.

Q Weren’t you on a vacation in August, 
1926? A Yes, I was on a vacation away in 
August.

Q When were you first apprised of the fact 
that your son Joe was married? A In No-
vember.

Q November, 1926? A  Yes, sir.
Q What did you do when you heard of this 

marriage? A I just spoke to my son first, I 
asked Joe, he says to me, “ Pop, I am married.”40
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I said, “ Joe, here’s luck, I wish you luck, and 
now,”  I said, “ You are getting $35, I will raise 
you to $50 and you take three rooms of fur-
niture from the store, anything you want, and 
let your wife stay home and make your meals, 
but I have one favor I want from you, that you 
should go through the Jewish ceremony, because 10 
I am an orthodox Jew and I want you to go 
through a Jewish ceremony.”  Then, I left him 
and Miss Pearl came in. I didn’t say anything.
I said to her, “ Pearl, I know everything all 
right, ’ and gradually I spoke to her the same 
words, I said, “ Pearl, it is done and I am satis-
fied because I always liked you. You work here 
until after Christmas and then you will take three 
rooms, nice rooms, and any furniture you want 
from the store, and I will raise Joe to $50, but 20 
you cannot work, you must make his meals and 
you are better off. I wish you luck.”

Q Did you raise his salary to fifty dollars?
A Yes, sir.

Q Was he drawing $50 then in December,
1926? A After, I tell you.

Q Yes. A In a week or so he started.
Q After you knew they were married? A 

Yes, after we took stock.
Q Mrs. Leavitt, Jr., continued to work in your 30 

Place until January, 1927. At whose request did 
she stay there? A It was understood when I 
told her at the time she should take the rooms.

Q Who asked her to stay there? A Nobody 
asked her. We made arrangements that she will 
stay up to after Christmas and then they will 
go through the Jewish ceremony and they will 
tarnish a house and that’s all.

Q And you were to give him the furniture?
A Yes, sir.

40
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Q Did you go to her in the month of January, 
about Thursday, and say, “ You are fired” ? A 
No, sir. It remained that way. I didn’t talk 
must I just said to her—we made arrange-
ments that this thing should he done after Christ-
mas and I forget about it.

10 Q Was anything said by you to her regard-
ing a divorce? A  Never.

Q Did you ever say to her that Joe cannot 
live with her? A  Never.

Q You remember Mrs. Wagman and Mr. 
Brenner coming to your home some time in 
January, 1927? A Yes, it was a Saturday. Do' 
you want me to tell the story?

Q You have answered the question. You do 
not go to business on Saturday, do you? A No. 

20 Q You attend synagogue? A Yes.
Q What time did they get there? A  Nearer 

noontime.
Q You were home? A I came home from 

the synagogue.
Q Were they there when you got home? A 

When I got there they were there talking td 
my wife.

Q Then you were not home when they got 
there? A No, they were there a long time before 

o q  I came home.
Q What conversation took place at that time 

between Mrs. Wagman, Mr. Brenner and your-
self? A Yes.

Q What was said? A When I came I was 
surprised to see Mrs. Wagman, I didn’t notice 
Mr. Brenner. I never saw him and she at once 
said to me, “ Hello, Mr. Leavitt,”  I said, 
“ Hello.”  She said, “ Here is Mr. Brenner, 
Pearl’s father,”  and right away I sat down and 
talked to him. I said, “ Mr. Brenner, I am very

40
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glad to see you, ”  and we talked for awhile, 
then I talked to him, “ Mr. Brenner, a father 
cannot control a child; five years in this country 
how can I control a boy twenty-seven years. I 
am willing we should come together and stay, 
it would be a pleasure to me, but,”  I said, “ I  
cannot help it; all at once they decide—I don’t 10 
know what it was, I cannot pull them together.
Mr. Brenner I should be willing you should come 
by me say, ‘ Pop, we are married, and we should 
go through a ceremony,’ and I am the best man 
living,”  and when he went out he said, “ Mr. 
Leavitt, I never saw a gentleman like you. If I 
knew that before I would come to you sooner.”
That was the conversation. I sat down there 
about an hour and talked to them, Mrs. Wagman 
started to talk like a woman about shooting and 20 
those things.

Q What was your conversation, in English?
A In Jewish.

Q Did you see Mrs. Wagman? A This lady 
sitting there (indicating).

Q It was in your store? A  No, sir.
Q Did she come to see you? A She used to 

come before last year, but I never see her after.
Q Did she ever come to your store and ask—

A Never. d0
Q One minute. I want to know from you 

whether Mrs. Wagman, who has testified a few 
moments ago, ever came to your store since the 
marriage of her sister to your son? A No, sir.

Q Did she ever come up and talk to you about
your son and this girl living together? A No 
sir. ’

 ̂ ^ y °u see her at any time? A I seen

40
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Q One moment. Did yon see her at any time 
since the marriage of this girl to your son? A 
Did I see her since the marriage?

Q Did you see her since the marriage? A 
When I knew, I never see her after.

Q Did Mrs. Wagman call on you at your 
1° store after the marriage of your son? A No, 

sir, I never seen her.
Q What about the building and loan shares 

you took out in the name of Pearl Brenner? A 
I will tell you the thing was so—

Q Tell us briefly. A She pleased me so, 
I was so pleased with that girl I used to go 
around and tell people that I have a bookkeeper 
really, and she comes to me and says, “ My 
father is jealous of me because I talk always 

20 about Pop,”  so she was—I say, “ Pearl, I would 
like to raise you the wages, what do you want, 
do you want the money or better take building 
and loan out and you will have something coming 
to you in years to come?”  So, she said she 
wanted building and loan, so we took out build-
ing and loan of $10 a month in the Flag Build-
ing and Loan.

Q Did you take out building and loan shares 
in her name? A Yes.

go Q How many? A Ten dollars a month.
Q You paid it? A We paid it from the 

store.
Q Did you at any time in conversation with 

Mrs. Pearl Leavitt make any threat regarding 
throwing her out of the store? A No, sir.

Q Did you ever say to her that “ I will throw 
Joe out as well” ? A No, I had more respect 
for that girl to say that.

Q You have answered the question. Did you, 
during the Passover festival take her to your

40
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home to dine with your family? A With my 
family, with my own daughter.

Q Did she visit your home at any time before 
that? A At another time before Yom Kippur.

Q On the eve of the Day of Atonement? A1 
Yes, sir.

Q Did you tell Mr. Brenner or Mrs. Wag- 
man that you would send $10 a week and that 
Pearl Leavitt should get a divorce? A No, 
sir. I didn’t say that. He said to me—

Q You did not say that, did you? A No, 
sir.

Q While she was in your employ did she 
have entire charge of the place? A  Nearly.

Q Could she give orders to other employees 
of yours? A Yes, she was all the boss. 2o

Q She had full power. You thought so much 
of her you gave her full power? A Anything 
she wanted to do.

Q After you found out about the marriage 
what way did you treat her then? A The same 
thing, same thing. She was just as happy and 
whistled and sung and danced, and I was being 
the same; I forgot all about it.

Q Did you at any time fire her in the month 
of January? A No, sir. She went herself. 30 
She said, “ Pop, I am leaving Saturday night.” '
I didn’t say anything and she left Saturday; I 
wasn’t there.

Q She left that Saturday when you were not 
there? A Yes.

Q You never went to business on Saturday?
7" No. I thought she was leaving to prepare 
tor the wedding.

40
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Cross examination by Mr. Ellenstein.

Q Do you realize you are under oath? A 
What?

Q Do you realize you are under oath? A 
Yes, sir.

10 Q Do you realize that the method of swear-
ing you in is just as effective as though it had 
been done— A  Yes, sir, at any time.

Q Do you realize that swearing in here is 
just as effective as though it was done by a 
rabbi? A I realize that one word is just as 
good.

Q Your daughter-in-law worked for you as a 
bookkeeper, did she not? A Yes, sir.

Q Did you always find her truthful and honest 
20 in every respect over the period she worked for 

you? A Yes, sir.
Q When did you find out about the marriage? 

A I found out in November. Of course, dates 
I can't remember. About November.

Q You found out in November? A I don't 
know. I found out at a time, I don't remember 
no dates.

Q November what year did you find out? A 
I really—I am telling you before, I don’t take 

30 notice of years or dates.
Q Was it last year or last November? The 

November just past? A  No.
Q It was a year before that? A Yes.
Q When you found out in November was it 

cold or warm? Do you remember that? A 
How can I remember that?

Q I don’t know, I am asking you. You do 
not remember when you found out that your son 
was married, whether it was warm or cold? A 
I don't remember whether it was warm or cold.40
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Q You don’t remember whether it was warm 
or cold or hot? A  November is fall, it can’t 
be July.

Q Did you know at that time they had been 
married since August? A Did I know?

Q Yes. A I just found out, my son told me.
Q Your son told you in November that they 10 

were married in August? A  Yes, sir.
Q Why didn’t he tell you in August? A 

What can I tell? What I know why?
Q You don’t know why? A What can I 

tell?
Q Did you ever ask him? A I asked the 

question, too. I asked this young lady a ques-
tion, too.

Q What did your son say when you asked 
him why he did not tell you in August that he 20 
was married at that time instead of waiting until 
November? A He didn’t want to tell me that’s 
all.

Q Why? A Why should you ask me such 
questions? He didn’t tell me.

Q Didn’t you just testify on direct examina-
tion that you were on a vacation in August and 
for that reason your son could not tell you that 
he had been married until you returned from 
your vacation? A No, I beg your pardon. 30

Q He did not testify to that? A I didn’t 
say that.

Mr. Jay: I object. There is no use try-
ing to make a witness say something he did 
not say; he said nothing of the kind.

The Court: I will admit the question.

Q You say you did not testify to that? A 
What testify? I didn’t know anything until No-

40
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vember. When I came back everything went 
smooth and nice. I don’t remember.

Q Didn’t you testify on direct examination— 
lA What?

Q That you were on a vacation when your 
son was married and you were not made aware 

10 of it until you returned from your vacation? 
Did you or not? A I was on a vacation two 
weeks and I knew in November. How can that 
be?

Q Then, why did you testify about your va-
cation, do you know? A Why did I testify?

Q' Yes. A Because I was away at that time 
and I didn’t know it.

Q What bearing did your vacation have upon 
the fact that your son was married? A  What 
do you mean what bearing?

Q Yes, what bearing did the fact that you was 
on a vacation have in regard to your son being 
married? A  Can’t I say I was on a vacaiton 
when they claimed they got married in August? 
I was on a vacation at that time. I can say that.

Q Do you say that is why you know your son 
was not married? A No; because the boy told 
me any way; I was away and I didn’t know it.

Q You were away at the time and didn’t 
know it and they did not tell you? A I didn’t 
know until November.

Q You do not know any reason for them 
keeping it a secret? A What reason can you 
tell for some one that is in his heart? I can give 
my own reason.

Q You did not suspect? A I did not sus-
pect. Everything ran smoothly; she came into 
the store.

Q You did not suspect that they were keeping 
company in January, 1926, until August, 1926, 

40 the date of their marriage, did you? A What?
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Q I say you did not suspect that they were 
keeping company from January, 1926, until 
August, 1926, the date of their marriage f A No. 
What can I tell for children. Small children 
get run over, I can’t put it in my pocket; I don’t 
know.

Q Answer my question. A This is the ques- 10 
tion.

Q You did not suspect that they were keeping 
company? A They were in the store, everyone 
saw them.

Q You did not know anything about it and 
did not suspect it? A I didn’t know anything 
about it until the time Joe told me.

Q Wasn’t that a shock to you? A It was a 
surprise, that’s all.

Q It was just a surprise, not a shock? A I 
had a girl, the same thing as my daughter, and 
if he came to me before and asked me, “ Please,”
I wouldn’t hesitate too much, and she knows that 
too. ’

Q  ̂When you found out that your son was 
married what were the circumstances and what 
time of day did he tell you that? A It was in 
the morning. My son and I were talking and 
talking and he came out with it.

Q You were talking and talking about general 
things? A  About other things, and he came out 
mat he is married, that’s all.

Q You were talking of other things? A We 
were talking and he came out and he said he was

Q What time of the morning was that? 
stor *la^"*)as*: eight or so when we opened t

Q What time did Mrs. Leavitt, your daug 
m- aw, come in? A ' She comes in genera]
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about nine, sometimes quarter-past nine or half-
past nine. There was no clock on the daughter, 
any time she wants she comes in.

Q You saw your son every night with her, 
didn’t you? A My son was home since he was 
a child, so, of course, sometimes he goes out, but 
he has always been home.

Q He never said anything to you about his 
marriage before this to you, did he? A No, sir.

Q Did he wait until 8:30 in the morning and 
then tell you in your store? A  Talking in the 
store. Talking and talking I found out it is so, 
that’s all.

Q You know what a dowry is? A Do I 
know what a dowry is ?

Q Yes. Isn’t it a fact that it is a custom 
among the orthodox Jews for the husband to 
receive a dowry from the wife? A  Yes.

Q That is a fact? A Sometimes it is and 
sometimes it ain’t. If anyone has money they 
give; if you don’t have money you don’t give.

Q Is it a fact that it is a custom among the 
orthodox Jews to receive a dowry from their 
wife? A I answer you a plain question. Some 
give and some don’t give. I f there is money you 

30 get and if there isn’t money you don’t get.
Q I ask you whether it is or it is not a custom 

among the orthodox Jews to receive a dowry? A 
It is not a custom. If anyone has the money he 
gives his child if he has it.

Q You say it is not a custom? A I can’t 
understand if you ask me a question like that.

Q (By the Court.) He asked you, is it or is 
it not a fact? A It is among the Jewish people 
if they got money they give it, and if they ain’t 
got no money they don’t give it.40
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Q It is a custom they give it if they have it? 
A Yes, if a daughter gets married and, he wants 
to give a little money to have a home started they 
have something to start with and when they get 
it they give, and when they don’t get it they 
don’t give.

By Mr. Ellenstein.

Q You found out about your son’s marriage 
in November, 1927. When did you first meet 
Mr. Brenner? A I can’t remember the date, 
but he came to my house.

Q How long after? A I really couldn’t tell.
Q Would you say it was four months after-

wards? A It was something, he came in with 
Mrs. Wagman.

Q Was that in the latter part of January or 
February? A I can’t remember those days, but 
he came in, I don’t deny it, but I couldn’t say the 
date there, because I don’t remember.

Q Listen to the question. A He came in 
with Mrs. Wagman.

Q How long after you learned of your daugh-
ter’s marriage did you first meet Mr. Brenner? 
A That was in November and he came after 
Pearl left.

Q How long after? A I don’t remember. 
To tell you exactly I couldn’t do it.

Q It was after Pearl left? A Yes, sir.
Q She left January 14th? A Yes, it was 

after.
Q A good while after? A Yes.
Q You never met Mr. Brenner? A  I can’t 

remember the date.
Q You did not meet Mr. Brenner? A I 

never saw him before.
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Q Isn’t it a custom among the orthodox Jews 
that the very first thing yon do when two young 
people get married is that the parents visit each 
other just as soon as that fact is known? A 
Want me to answer that question?

Q Yes or no. Isn’t it the custom? Answer
10 yes or no? A A custom?

Q Yes. A What do I know. It is a custom. 
Some visit and some don’t visit. It depends how 
circumstances are.

Q You did not care who Pearl’s parents 
were, did you? A What has that to do with 
me?

Q You did not seek her parents. A I knew 
Pearl and she married to my son and that’s all 
there is to it.

20 Q You say it is not the custom? A I don’t 
say it is a custom; it is a custom and it is not a 
custom, it depends on how people do. Some do 
and some don’t. What is a custom? It ain’t a 
law. I must do it?

Q Do you remember December, 1925? The 
first year Pearl worked for you. A Do I re-
member the first year.

Q Yes. A She worked for me; I know she 
worked there.

30 Q Do you remember she came in the summer 
of 1925? A That is blank to me, the dates I 
don’t remember, I don’t know my birthday or 
my children’s birthdays; I never kept that.

Q Do you remember giving Pearl a bed and 
mattress and a humidor and— A Yes.

Q A floor lamp and a card table, Christmas 
presents in December, 1925? Do you remember 
giving her that? A Yes, sure.

Q Do you remember around Christmas say-
ing to her, “ Pearl, I am going to give you $50

40
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for Christmas, you can either have it in mer-
chandise or cash,”  and she said, “ Well, I will 
take it in merchandise. ’ ’ Do you remember 
giving her those things? A I knew it was said, 
but I couldn’t say who. My son said that ques-
tion.

Q Your son did not own the store, did he?

Mr. Jay: Which son do you mean?

Q Joe. Did your son Joe own the store? A 
No, he had nothing to do with the store.

Q Then, your son did not give Pearl the 
Christmas presents, did he, your son Joe? A  
It did not make any difference who gave, we 
are like one. If anyone gives it is given, be-
cause we are like one. Me and him are partners 
and Joe works for us as an employee.

Q Did you permit him to give stuff away? A 
What stuff?

Q These Christmas gifts? A All our em-
ployees we give them presents every one went 
out satisfied and “ Mr. Leavitt”  they said,

Thank you.”  We are dealing with people on 
a different scale. All employees of ours are 
one. We sit down with them together, play to-
gether and sing together.

Q Do you remember her getting that as a 
Christmas present? A Yes, we even took her 
down in our car.

Q I am asking you do you remember her 
getting Christmas presents? A Yes, like every-
body gets.

Q Do you remember she did get a Christmas 
present in December, 1926? A Yes, I left her 
a silk quilt, I say to her, “ Here is a quilt for 
you, you take it,”  it was lying in the store. Be-
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fore Christmas I saw it there and I came to her 
and I said, “ You are married now, you take 
it.”  We always called a quilt a satin quilt, 
and if she did not take it it ain’t my fault.

Q Answer my question and we will get along 
faster. That was in December, 1926, you gave 

10 her the quilt? A When she left after Christ-
mas.

Q After Christmas. A That same year, 
Christmas.

Q What same year Christmas ? A When 
comes January she left.

Q Then, you did not give her any Christmas 
present? A I gave her a Christmas present. 
I said, “ Take it”  and when she went home I 
wasn’t there and she did not take it. I gave her 

20 a present of a quilt. She thanked me for it and 
it was laying there on the shelf and she was 
supposed to take it, but she did not take it.

Q You gave it to her but she did not take it 
home? A Yes, it was there for her.

Q Did you give her anything else at Christ-
mas? A No, because I will tell you why.

Q Just answer my question. Did you give 
her anything else? A There is a reason for it.

Q You did? A No.
30 Q In December, 1925?

Mr. Jay: I object: There is a question 
to which he said “ There is a reason for it.” 

The Court: You can bring that out on re-
direct examination.

Q Didn’t you think after you heard they were 
married that they were? A I took their word. 
She never showed me no written or no paper. I 
never asked her. I took their word.40
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Q Yon took their word that they were mar-
ried? A Yes, sir.

Q Why did you ask them to be married again?
A Not married again. I just wanted them to 
go through the ceremony, just finish up. They 
were married. I just wanted them to go through 
the ceremony on account of my sisters and my 10 
brothers. Just to have a Jewish ceremony.

Q Did they both refuse to do that? A They 
were supposed to go after Christmas and we got 
so busy we made all our arrangements that they 
should go both and even I asked my son-in-law 
and daughter to go to a Rabbi and to go just 
through the ceremony.

Q Wliat ceremony? A The Jewish cere-
mony.

Q Of what? A You know, you know. 20
Q I don’t know anything about it? A They 

make a blessing.
Q What kind of a ceremony is it? It is a 

sacrificial ceremony, is it? A No, just like—
Q What do you call it? Tell the jury. A 

A Jewish ceremony, a Rabbi says a blessing and 
they use wine.

Q What do you call it? A It is religious.
Q WTell, what do you call it outside of being 

religious? A In Jewish it is “ Chasuna.”  30
Q WTiat does that mean? A  It is a bless-

ing from God on the people.
Q Do you have that same ceremony when a 

child is born? A It is a different ceremony.
Q What kind of a ceremony is it that you 

have when they are married ; describe it or 
don’t you want to tell us? A I can’t tell you.

Q You told us you gave the girl a quilt she 
hasn’t got, and she has that in her possession. 
Wkat is the name of this ceremony? A This

40
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ceremony is the name of the Jewish people when 
they get married they go through.

Q Yes, when they get married. A A Rabbi 
is there and they say a blessing and the Rabbi is 
there.

Q Weren’t yon going to recognize this mar- 
10 riage unless they went through this ceremony? 

A No. I knew they were married but just 
asked them to do me that pleasure for the sake 
of my people. They should go through the Jew-
ish ceremony. If I did not think of the marriage 
I would not say that, I just wanted them to go 
through the Jewish faith, because I am an ortho-
dox Jew for years and live it.

At one o ’clock, P. M., the Court takes a 
2q recess for one hour.

A fte r  Re c e s s

MOSES LEAVITT, defendant, recalled.

Cross examination (continued) by Mr. Ellenstein.

Q This morning you testified that you gave a 
30 quilt to your daughter-in-law at Christmas, 1926, 

but she did not take it. It is still on your shelf, 
is that right? A Yes.

Q Is that all you offered her for Christmas? 
A Yes.

Q Why at Christmas, 1925, when Mrs. Lea-
vitt was simply in your employ did you give her 
all this furniture as a Christmas present and then 
after learning of her marriage in November, 
1926, you only offered her a quilt for a Christ-
mas present. Can you explain that? A Yes,40
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because the first year she was an employee and 
the second year she was supposed to be my 
daughter-in-law and I was supposed to furnish 
her a house after she started housekeeping, so 
what is the use of giving her presents, but the 
quilt I liked, it was so large; she could always 
carry it home when she started housekeeping, so 
what is the use of giving her presents?

Q That is the only reason you offered her a 
quilt ? A That is the only reason.

Q How long had you been paying your son 
Joe $50 a week? A Just after New Year’s, 
I think.

Q After New Year’s? A After the time.
Q When Mrs. Leavitt left? A I think so.
Q How much was he getting before that? A 

$35.
Q How long had he been getting $35? A 

Since she has been working with me.
Q After Mrs. Leavitt was discharged he was 

getting $50? A She was not discharged.
Q She was not discharged? A She was sup-

posed to take a house after they took stock, keep 
house; she was not discharged.

Q All right. Then, after she ceased work-
ing for you you gave Joe $50? A Because I 
told him—

Q Just answer the question. A Yes.
Q It was after she stopped working for you? 

A After the books started he was getting $50.
Q After she left, isn’t that right, he got $50 

a week? A It was at the time they were 
taking stock.

Q Was it after she left he received $50 a 
week? A I don’t remember very well.

Q You don’t remember now? A I don’t re-
member very well, but I know he started in with 
$o0 after two years because I promised him.
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Q You do not remember that? A Sure.
Q Do you remember in November previous to 

that you found out your son was married! Re-
member that, don’t you? A Sure.

Q How did you account for that? How did 
you account for remembering what happened in 
November previous and you cannot remember 
what happened in January three or four months 
later? A I can’t remember the date, but when 
they started to take inventory. We have the 
books here and they show. I didn’t keep no books 
and I couldn’t remember when it started.

Q How long has Joe been getting $35 a week 
up to the time you raised him to $50? A Since 
he started with us.

Q How long ago is that ? A I think three or 
four years.

Q He was getting $35 a week for three years ? 
A Three or four years.

Q After Miss Brenner ceased to work for 
you he was getting $50 a week? A I was sup-
posed to raise him. They started to keep house 
and I raised him $50 a week they should be able 
to keep house.

Q That was after Mrs. Leavitt left or was 
discharged? A I don’t remember.

Q As a matter of fact, wasn’t it a case of a 
reward that you gave to your son so that he 
would not live with Mrs. Leavitt, that you raised 
his salary to $50 a week? A A reward, no, sir.

Q It was not that? A It was for the cause 
that he should stay with her, that they should 
take house, he should have his own home, for 
housekeeping expenses. There was no reward. 
It was just on account of him making a living; 
the first thing he has to make a living.
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Q You do not know of any house they con-
templated moving in, do you? A  No, hut they 
were supposed to take a house as soon as they 
took stock to start housekeeping.

Q How much board did Joe pay? A Well, 
he gives his mother sometimes something; I 
don’t know. I don’t count that end.

Q You do not know whether he pays board 
or not? A No, nothing about the house.

Q Do you know whether he pays $20 a week 
for board in the house? A  I did not fix this 
much in the house. Whatever he does with his 
mother I don’t know.

Q You said on direct examination that you 
spoke to Joe once about the marriage? A That 
was all right. I spoke to him once when I found 
out, I spoke to him once and that’s all; we ar-
ranged he should take a house and that’s all.

Q That’s all you ever spoke to him about it? 
A Yes.

Q Do you remember saying, “ I just said to 
Joe and arranged about the marriage and they 
should take three rooms”  and that’s all you 
ever said to him about the marriage? A Yes.

Q You added, “ I don’t talk much.”  A  
I cannot repeat again the same words that 
were said between us. They should take a house.

Q You remember testifying to that, that you 
just said you spoke to Joe? A I cannot repeat 
the same things over and over again.

Q You say you do not know why she left the 
employment in January, you said on direct ex-
amination. A Well?

Q Just answer my question. A  Sure, I 
don’t know why.

Q When you came in on that Monday morn- 
ln£ you were surprised to find her not there? A
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No, because she told me Thursday that she was 
leaving, she said, “ Pop, I am leaving.”

Q Why did she tell you on Thursday? A 
I don’t know. All at once she said she was 
leaving.

Q Did you ask her why? A No, I didn’t 
say anything.

Q Do you mean to say you did not ask her 
why she was leaving. Your daughter-in-law, em-
ployed by you for almost two years, and you did 
not ask her the reason? A No.

Q You did not ask her the reason at all? 
A  No, because—

Q Just answer the questions. You did not 
ask her? A No.

Q What time did she usually come to busi-
ness? A  We have no regular time, sometimes 
an hour later.

Q Usually? A Eight o ’clock, half-past eight.
Q How many times a week does she come to 

business at eight o ’clock? A  Most generally; 
sometimes more.

Q You say Bertha Wagman, that is the young 
Mrs. Wagman, never came to your store after the 
marriage, but she had been to your store on other 

30 occasions before the marriage, is that right? A 
Yes.

Q Do you know why she never came to your 
store after the marriage? A I don’t know why. 
How can I tell? I don’t know.

Q Don’t that come back to you? A No, 
why should she come to me?

Q You do not think far back at all? A She 
used to come to see her sister some times. If 
I have an employee and friends come in to talk 
to her, I ain’t going to ask her why she comes.

40
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Q You remember distinctly after the marriage 
that she never came to your store? A Never.

Q You are too old to remember that? A 
That is a thing you cannot forget, if some one 
comes.

Re-direct examination by Mr. Jay. 10

Q What was your thought when Pearl Lea-
vitt told you regarding her leaving when she in-
formed you Wednesday or Thursday before the 
Saturday night she left?

Mr. Ellenstein: I object as calling for a 
conclusion.

The Court: Sustain the objection.

RONALD KONSCHALK, sworn in behalf of the 
defendant.

Direct examination by Mr. Jay.

Q Where do you live? A  516 Lincoln Place, 
Orange.

Q Do you know Mr. Moses Leavitt? A I 
do.

Q Do you know Mr. Louis Leavitt? A I 
do.

Q Are you employed by them? A  I am
Q Where? A At 264 Main street, Orange, 

furniture store.
Q What is their business? A Furniture.
SJ In what capacity do you work there? A 

salesman and collector.

Vitt? A° yj U,knOW Pearl Brenner> now Mrs. Lea-
40
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Q How long have you known her? A From 
the time she was employed there.

Q Were you employed at that place before 
she was? A I was.

Q After she got there her position was what? 
A Bookkeeper.

10 Q In the office? A Yes, sir.
Q Do you know at any time her power as a 

bookkeeper in the firm? A Well, she acted 
along other lines in the way of giving orders; 
if there was anything to be done she gave orders 
for any deliveries to be made she gave those.

Q Do you know at any time when Moses Lea-
vitt was alone in the store? A No, to the best 
of my knowledge it is a place that cannot be left 
alone. N

2o Q How often every day were you in there? 
A In the morning between 8 and 8:15 three 
days a week. I left about quarter to nine or 
nine o ’clock and would get back on Saturday, I 
wouldn’t get back to the store until about five 
and the rest of the days about 2:30 to 3.

Q And then remained in the store? A Yes* 
sir.

Q And act as a salesman as well? A Yes, 
sir.

2Q Q Did you at any time drive Mrs. Leavitt, 
Junior, and Mr. Moses Leavitt after business 
hours to their homes? A Several times.

Q Were you driving? A I was.
Q Your car? A My car.
Q Who was seated in the rear seat? A In 

the rear seat was Joseph and Pearl and as we 
called him “ Pop,”  Mr. Leavitt. Everyone calls 
him Pop at the store, and in the front seat was 
Mr. Jarvis.

Q And yourself? A Yes.
40
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Q How often did that happen as far as you 
are concerned, driving him home. A How 
often in the length of her employment, you mean ?

Q Yes. A  Well, I could safely say ten or 
twelve times.

Q When did you have the first knowledge of 
the marriage between Joe and this young lady? 
A I had no knowledge until I saw the announce- 
men in the paper concerning the suit.

Q This suit in question? A  Yes, that is 
the first I knew of it.

Q Was Pearl still employed? A She was
not.

Q Did you drive her home between August, 
1926, and January, 1927? A I did.

Q Was Mr. Moses Leavitt in the car at the 
time? A He was.

Q Was there ever any conversation regarding 
marriage? A Well, at one particular time, that 
is the only time I can remember, because they 
were always discussing different matters in the 
car, but at one particular time there was some 
mention about marriage, and if I am not mis-
taken I think it was about what I thought of 
Miss Brenner at the time and all Pop said in a 
aughing way he said, “ Do you think she will 

make a bad daughter-in-lawV ’ He said, “ She 
will make a good daughter-in-law. ’ ’

Q Do you remember at any time when Mr. 
Leavitt brought her to work in the morning? A 
xes, sir, I saw her on several occasions; I can-
not say how many times because a lot of those
that would be there would be there before I 
was.

Q From your observation what did you notice 
about Mr. Moses Leavitt toward Mrs. Pearl Lea-
vitt? A Very good.
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Mr. Ellenstein: I object:

Q How long did those actions as you have 
just stated towards her last?

Mr. Ellenstein: I object.
10 The Court: I will admit it.

(Question read.)

A Until she left, to the very day.
Q Did you ever see Mr. Leavitt take this 

young lady home in his own car? A Yes, sir.
Q How often? A Every night when they 

were going to Newark and the only time they did 
not go to Newark was when Mr. Louis Leavitt 
would go to Paterson and that would be probably 
two nights a week, but the rest of the time we 
go home to Newark in the car and she went 
along with them; to the best of my knowledge.

Q Until the time she left? A Yes, until the 
time she left.

Cross examination by Mr. Ellenstein.

Q Where do you live? A 516 Lincoln Place, 
Orange.

Q You do not know about the marriage of 
30 the Leavitts until you saw it in the newspapers 

in August, 1927 ? A I didn’t know it in Aug-
ust, 1927, I didn’t know it until it was printed 
of this suit; I don’t know when it was.

Q Can’t you refresh your recollection as to 
whether it was last summer or not? A No, I 
think it was somewhere along towards fall. No, 
I know it wasn’t. I couldn’t say. I can’t an-
swer that question.

Q Would you say it was more than a year 
40 ago? A No.
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Q Would you say more than six months ago? 
A No.

Q The first you learned of the marriage was 
after they were actually married? A I didn’t 
learn of it until it was in the paper.

Q You are quite confidential with Mr. Lea-
vitt, aren’t you? A Confidential? In what 
way? No more than any other employee.

Q Does he tell you anything about his per-
sonal matters? A Absolutely not.

Q Everything is relating to business? A 
There are times when you are kidding and jok-
ing you get things that way, but there was noth-
ing pertaining to his personal matters or busi-
ness.

Q This conversation you say Moses Leavitt 
said, “ Do you think she would make a bad 
daughter-in-law; she would make a good daugh-
ter-in-law.”  How did that come about? A That 
is, we were talking and anybody talked—

Q I didn t ask you that. A We were always 
talking and kidding about things and there was 
something said I believe by Pearl about marriage 
and I laughed about her getting married and 
Pop said, “ Do you think she will make a bad 
daughter, well, she will make a good daughter- 
in-law,”  that is the very words that were spoken.

Q Were you laughing because of the remote-
ness of the possibility? A It was not the possi-
bility of whom she was going to marry, it was 
not mentioned who she was going to marry or 
who she had married.

Q What made you laugh? A Because I had 
often kidded her about things of that sort before.

Q You remember you laughed? A All of 
ns were talking and laughing; we were not sad 
a out anything. There was no reason to be.
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Wilfred Jarvis, direct.

Q Then, suddenly something was said about 
marriage ? A It was not suddenly, it came 
along with the rest of the conversation.

Q What was the conversation? A  I can’t 
repeat every word of it.

^  Q Can you remember any part of it? A I 
told you the part I should think would interest 
you.

Q All you remember is this remark made by 
Mr. Moses Leavitt, “ Do you think she would 
make a bad daughter-in-law, she would make a 
good daughter-in-law” ? A Oh, there were 
things said pertaining to marriage before that.

Q That is all you remember of that conver 
sation? A That is the only thing, yes.

Q You do not remember anything else of the 
conversation, do you? A No.

WILFRED JARVIS, sworn in behalf of the 
defendant.

Direct examination by Mr. Jay.

Q Where do you live? A 100 Pacific street, 
30 Newark.

Q Do you know Mr. Moses Leavitt? A Yes, 
sir.

Q Do you know Louis Leavitt? A Yes, sir. 
Q Do they comprise the firm of the Leavitt 

Supply Company? A Yes, sir.
Q With a place of business in Orange? A 

Yes, sir.
Q Where? A 264 Main street.
Q How long have you been with them? A 

Ever since they opened the place.
40
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Q What is your work? A I had charge of 
the store in 19-21 Center street connected with 
the Orange store; really one store.

Q Does that connect with the main store? A 
No, you have to go through the yard.

Q Does that take you into the store? A On 
business. 10

Q How often, every day? A Oh, yes, I am 
over there every day, I make sales and I have 
to take the money.

Q Then, you know Mrs. Pearl Leavitt? A 
Yes.

Q Known her ever since she came to work 
there? A Yes, sir.

Q Do you know in what capacity she acted?
A Bookkeeper.

Q Did she ever give you any orders? A 20 
Yes, she used to give me orders pertaining to 
the business.

Q At any time was Mr. Moses Leavitt alone 
in the store, of your knowledge? A Not to my 
knowledge, no, sir.

Q Did you ever notice his actions and feelings 
toward Miss Brenner? A Very good, as far as 
I know.

Mr. Ellenstein: I object as calling for a 
conclusion. 30

The Court: I will admit it.

Q Did you ever ride home at night with them ?
A Yes, sir.

Q How often? A Every night Mr. Louis 
Leavitt was going to Newark.

Q How often during the week ? A Generally 
five nights a week, six weeks.

Q Was Moses Leavitt in the car? A Yes, 
sir.

40
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Q Do you ever remember whether she was 
brought to business in the morning by automo-
bile? A That I couldn ’t answer.

Q Were you present the night this conversa 
tion took place about being a good daughter-in- 
law? A Yes, sir.

1° Q What was said? A I think Mr. Leavitt 
said, “ If you think she would make a bad 
daughter-in-law ? ’ ’

Q How did the conversation lead up to that? 
A  There was something said about getting mar-
ried. They were joking and through it all it 
came up and he said, “ Do you think she would 
make a bad daughter-in-law?”  And he said, “ I 
do not.”

Q Where were you sitting? A In the front 
2q seat.

Q With whom? A Konschalk.
Q Where was Mrs. Leavitt sitting? A In 

the back.
Q Who else? A Mr. Leavitt and I think Joe 

was there in the back seat.
Q When did you first learn of this marriage? 

A At the time it was in the paper.
Q Can you testify from your own knowledge 

whether you took Mrs. Leavitt home between the 
month of November, 1926, and January, 1927? 
A  Oh, yes.

Q Until the time that you left? A Oh, yes, 
yes.

Q Was there any change in Mr. Leavitt’s 
actions toward Mrs. Leavitt from November, 
1926, to January, 1927?

Mr. Ellenstein: I object.
The Court: I will admit it.
(Question read.)



103
Wilfred Jarvis, cross.

A Not that I could see.
Q They were joking and laughing in the 

car when you went home? A  Just the same as 
ever, yes.

Cross examination by Mr. Ellenstein.

n  v  1CW iou  are another employee of Leavitts? A
Yes, sir.

Q What is Mrs. Leavitt’s reputation for hon-
esty and truthfulness?

Mr. Jay: I object.
The Court: That is not cross examina-

tion.

Q As far as you know during Mrs. Leavitt’s
employ was she honest and truthful? A  Yes 20 
sir. ’

Mr. Jay: I object. How can this man 
testify to that.

The Court: I do not think that is a 
proper question although it has been an-
swered.

Q During all this period you say you went 
down five or six times a week? A  Yes, sir.

Q On this particular occasion Mr. Konsehalk 30 
was m the car? A Yes, sir.

Q There was never anything like this said at 
any other time, was there? A  I have heard it 
said before, yes.

Q Under what circumstances? A  On other 
occasions when we were going down with Mr. 

eavitt and Mr. Louis Leavitt and myself.
Q What did you hear? A  Well, I heard 

ne same thing, that he would not mind having 
■ r *or a daughter-in-law.

40
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Wilfred Jarvis, re-direct.

Q He said that? A Yes, he thought she was 
a very nice girl and always spoke very good of 
her.

Q You are a canvasser ? A I have charge of 
19-21 Center street.

Q Do you canvass? A No, sir, no more.
10 Q When did you last do canvassing for Lea-

vitts? A A year ago.
Q Now you manage one of their stores? A 

Yes, sir.
Q When Mr. Konschalk was with you was 

anything else besides the conversation that you 
testified to that Mr. Leavitt, the defendant, said, 
“ Don’t you think she would make a good 
daughter-in-law?”  Do you remember? Was 
there anything else besides that said? A No, 

2Q I couldn’t say there is any other subject, only 
that happened to impress my memory on acocunfc 
of it being something we were kind of looking 
for because Mr. Leavitt used to be so good to 
her.

Q You were kind of looking for that? A 
Well, I was kind of interested.

Re-direct examination by Mr. Jay.

Q You simply manage the storehouse? A 
30 No, sir, I have charge of the store at Center 

street, 19-21.

40
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Louis Leavitt, direct.

LOUIS LEAVITT, sworn in behalf of the de-
fendant.

Direct examination by Mr. Jay.

Q You are a son of Mr. Moses Leavitt? A 
Yes, sir. 20

Q And a brother of Joseph Leavitt? A  Yes, 
sir.

Q A member of the firm of the Leavitt Sup-
ply Company? A Yes, sir.

Q Comprised of you and your father, Moses 
Leavitt? A Yes, sir.

Q In what capacity do you act in this part-
nership ? A Co-partner.

Q What is your work, what is your part of 
the work? A Why, general work. 20

Q General manager? A Yes, and I am out-
side most of the time.

Q Do you know Mrs. Pearl Leavitt? A I 
do.

Q When did she come to work for you? A 
August, 1925.

Q Who engaged her? "A Joseph Leavitt.
Q Do you know how Joseph Leavitt knew 

where to find her? A Not particularly. I 30 
know it was made through an outside engage-
ment somehow.

Q In what capacity was Mrs. Leavitt, Jr., en-
gaged? A As a bookkeeper.

Q What else? A Well, nothing else that I 
know of.

Q Was she given authority to give orders to 
e A She never had authority, because

11 there were any orders to send out she had 
them.

40
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Louis Leavitt, direct.

Q Did your father ever talk to you about 
Mrs. Leavitt, Jr.? A Yes, the discussion of 
marriage came up.

Q I mean prior to that time, regarding her 
qualifications, the qualifications of Miss Brenner? 
A  Yes, he did.

10 Q What did he say? A He always thought—

Mr. Ellenstein: I object to that as being 
hearsay.

(Argument.)
The Court: I admitted the testimony of 

Mrs. Bertha Wagman as to the conversation 
she had with Joe Leavitt, but when you ask 
as to what Moses Leavitt said to Louis I 
would not admit that.

20 (Argument.)
The Court: This is directed to the time 

previous to the marriage.
Mr. Jay: Yes.
The Court: I will not admit that testi-

mony. He may tell how his father acted, 
not as to conversations his father had with 
him concerning the plaintiff.

Q What were your father’s actions or atti-
30 tude towards Pearl Brenner up until August, 

1926? A  Always pleasant and I thought he 
thought a whole lot of her all the time, which he 
did.

Q Did you drive her home evenings? A 
Well, the majority of the evenings during the 
week when I was going down that way I generally 
took her home or left her at Avon avenue and 
Bergen street.

Q And your father was always in the car? A 
At the time he was in the store.40
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Louis Leavitt, direct.

Q During the month of August was he at 
any time in the store or was he on a vacation? 
A Part of August he was on a vacation in 
Rockaway.

Q About the month of August did anything 
unusual occur in the store that was brought to 
your attention? A Yes.

Q What was that? A After closing hours.
Q What time are the closing hours? A Six 

o ’clock sharp, unless something unusual happens. 
I was to the doctor that afternoon and I came up 
and went in the store to see if everything was all 
right and when I got to the rear of the store I 
heard a noise and I ran back there to see what 
was going on and as I ran back there to see what 
was going on and as I got there I saw the door 
slam and Joseph comes out. Of course, I seen 
the situation and I didn’t bother questioning any-
body. I just went out, and that’s all there was 
to it.

Q Who was there? A Joseph, and I saw 
Mrs. Leavitt now, going into the lavatory door 
and some of her things were on the table there, 
on the bench.

Q Did she come to work the next day? A 
Yes, sir.

Q Did she say anything to you? A Not the 
next day, no, nothing was mentioned.

Q When did she say anything in particular 
to you? A On Saturday afternoon of that 
week.

Q What did she say? A She said that I 
had it on her now and she did not feel as though 
she wanted to stay there any more and she 
left.

Q Then, what happened? A The next Mon-
day morning she came back and begged me to 
take her back and not tell my father anything
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Louis Leavitt, direct.

about it because he had such a high opinion of 
her.

Q Did you tell anything to your father about 
it? A I did not.

Q Did you have any conversation with Joe 
after that? A Very seldom. I never brought 

10 the subject up at all.
Q Did you take her back the following Mon-

day morning? A I did with the promise from 
her to attend to her business only. The follow-
ing Wednesday she came in in the morning tell-
ing me that her aunt was very sick and she had 
to meet her father at the tubes; that was August 
25th, the day of the marriage, which was not 
learned until it was published in the paper.

Q Did she tell you that she was going over 
20 married ? A No, she told me that she

was going to see a sick aunt with her father.
Q When did you find out about the marriage? 

A When I read it in the paper.
Q When suit was started? A No, I learned 

about it in November when my brother had told 
my father about it.

Q Was this the first you knew of the mar-
riage? A Yes, sir.

Q Did your father consult with you about 
g. it? A Yes, he did, in this way. He said, “ The 

thing is done now,”  and he liked Pearl—

Mr. Ellenstein: I object to that on the 
ground it is hearsay.

The Court: Do not tell us what he said.

Q After the marriage. A  After the mar-
riage it was arranged that after the first of the 
year, after we would take inventory that we 
would have a wedding ceremony by a Jewish

40
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* Louis Leavitt, direct.

Rabbi and that they would go housekeeping.
That was his suggestion and if I objected to 
giving them the furniture.

Q How much did you pay Joe after that!
A It was arranged between my father and Joe 
and Mrs. Leavitt that they were to get fifty dol-
lars a week after the marriage, after the first ^  
of the year.

Q What do you mean by a Jewish ceremony!
A I mean it has been the custom according to 
the Jewish faith outside of the marriage by legal 
law to have a Jewish ceremony which is per-
formed by a rabbi, just the same as any Catholic 
would have if they were married by a Justice 
of the Peace or so.

Q (By the Court.) It is not really the mar-
riage, it is the ceremony attached to the mar- 20 
riage! A It is a custom of the faith more than 
anything else.

Q (By Mr. Jay.) After November when you 
and your father knew of the marriage what was 
your father’s attitude towards Pearl! A I never 
saw no difference in his attitude at all, he was 
always very kind to her and always talked well 
of her.

Q Did he continue to take her home! A 
Why, certainly. 30

Q And called for her in the morning, oc-
casionally! A  We never called at her home 
for her, but we would meet her say at Avon 
avenue and Bergen street several times, but I 
have taken her to her home in the evening on 
several occasions.

Q Do you know anything about this Christ-
mas present in 1926 of a quilt! A Yes, sir.

Q Tell us about it! A  My father was over 
in New York and we bought two silk comforters. 40
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Louis Leavitt, cross.

Q What is the value of them? A  The retail 
price ?

Q Yes. A About $29.50.
Q Go ahead. A Sir?
Q Tell us about this Christmas present? A 

Well, he bought two, one we sold and one we 
10 had in stock, so he gave Pearl one as a present 

as I understand at the time as a Christmas 
present, when we usually give gifts to our em-
ployees at Christmas time and we decided not 
to give Pearl anything else on account of her 
getting the furniture after the first of the year 
which I thought was no more than right and 
that’s all I know as far as that is concerned.

Q Bid she ever give any reason as to why she 
left? A I told you I never interfered in Joe’s 

2Q affairs at all.
Q Did she tell you any reason? A No 

reason at all. I never saw her and she has never 
mentioned anything to me; the only time was in 
August.

Cross examination by Mr. Ellenstein.

Q Who does the hiring of help in your place 
of business? A Why, this particular time?

Q At any time? A Nobody in general, 
either my father or my brother.

Q Your father or your brother? A Yes, 
or myself sometimes if it is necessary.

Q Didn’t you just a minute ago testify that 
you did not interfere in such things as the hir-
ing of help? A My work was—

Q Did you or did you not so testify? A I 
did not interfere with the hiring of her. I did 
not interfere with the hiring of Mrs. Leavitt.

Q Who hires all the other help, Jarvis and 
40 Konschalk and your present bookkeeper. Who
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Louis Leavitt, cross.

hired her? A Joseph hired her, too, but I hired 
Mr. Jarvis. Sometimes according to how the 
person comes in. If we are all there we all talk 
to her. Anybody who is in there hires a party. 
Joseph has authority to hire help the same as 
anyone else.

Q You discharged her in August? A Who?
Q I say you discharged her in August? A 

I did not discharge her at all.
Q Didn’t you testify that you caught her in 

a compromising position and discharged her ? 
A No, I did not say I discharged her.

Q Did she leave of her own volition? A 
She left on Saturday afternoon.

Q I am talking of the time in August you 
speak of? A I didn’t see her then. I was in 
the lavatory and then I went out. She left of 
her own accord.

Q And then she came back on Monday after 
her position? A Yes.

Q After leaving of her own accord? A  Yes.
Q The reason you did not give Christmas 

presents in 1926 was because you anticipated 
furnishing three rooms for her in January, isn’t 
that right? A She did get a Christmas present 
of a quilt.

Q I am asking you a question. She never 
has received the quilt, has she? A  I don’t 
know, she has never taken it.

Q Then, she has never gotten a quilt. A It 
was given to her. If she did not take it it is 
up to her.

Q Don’t you know as a matter of fact she 
never had the quilt in her possession. It never 
left the possession of your business? A I don’t 
know whether it was with the understanding
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to leave it there and take it with the rest of the 
furniture or not.

Q Has that quilt ever left your possession? 
A Not that I know of.

Q She received no Christmas present in 1926? 
A It was given but was not taken.

10 Q The explanation you give why you did 
not give her a Christmas present is because you 
anticipated setting her up in three rooms and 
you thought it was no more than right? A I 
said that the quilt was given as a Christmas 
present at the time because we had it in stock 
and we thought she could use it, and about any 
further Christmas presents we thought if she 
was furnishing her home it would answer the 
same thing.

2q Q You thought the furniture that you were 
giving—you were giving furniture in January? 
A We thought it was a good gift.

Q That is why you did not give her a Christ-
mas present? A She got a comforter as a 
Christmas present.

Q She got it but never received it? A It 
was left in the store; it was given to her.

Q When did you first learn of the marriage! 
A In November.

30 ^ What year? A 1926.
Q A year ago last November? A At the 

time it came out for publication. At that time.
Q The publication of what? A I am con-

fused. I will take that back. I heard of it in 
November when my brother told my father.

Q Then it was not in a newspaper publication 
at all, was it? A I was thinking of the trial.

Q Why did you testify on direct examination 
that the first you knew of the marriage was 
after there was a newspaper publication of it?

40
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Mr. Jay: I object. He said it was after 
his father informed him of the marriage.

The Court: I will admit it.

Q Why did you on direct examination say 
that the first you learned of that marriage was 
when you read about it in the newspapers? A 10 
That was a slip of the tongue, that’s all.

Q A slip of the tongue. You want to change 
that now, don’t you? A The only thing I care 
to change is that I knew of it after my brother 
told my father.

Q When was that? A November.
Q What year? A 1926.
Q Who told you about the marriage? A 

My father talked about it to me.
Q He was pleased with the marriage? A 20 

He was not against it.
Q Do you know of any reason why your 

brother Joe should have kept the marriage from 
you in August when he was married until Novem-
ber when you and your father learned of it? A 
I was asked by Mrs. Leavitt to keep the mar-
riage a secret myself.

Q Do you know of any reason? Is that the 
reason you give that you were asked by Mrs. 
Leavitt? A I was asked not to say anything 30 
myself.

Q You were asked by Mrs. Leavitt to keep 
the marriage secret? A At the time she came 
back on Monday morning.

Q What Monday morning? A The follow-
ing Monday morning after she left the employ.

Q When? A That was in August.
Q Then, you knew about the marriage? A 

No, I did not. That was before the marriage 
on the 23rd of August. 40
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Q On the 23rd of August she came hack and 
told you to keep the marriage a secret? A She 
left on the 21st.

Q She was fired on the 21st and left on the 
rd and told you to keep the marriage a secret? 

A Not the marriage, about what happened in 
the rear of the building.

Q You heard me ask you these questions 
about marriage? A I am confused. I will tell 
you that.

Q Then, really the first you learned about the 
marriage was in November, 1926? A Yes sir.

Q You are certain of that now, aren’t you? 
A As far as the date I remember my father 
spoke to me about it after he heard it.

Q When was it Mrs. Leavitt told you to keep 
the marriage a secret? A She never told me 
to keep the marriage a secret.

Q You just testified that Mrs. Leavitt told 
you to keep the marriage a secret. A No, she 
told me to keep the embarrassing position a 
secret and not to say anything to my father 
an o a e her back to work because she did 
not want him to know anything about it.

Q Didn’t you say these identical words that
1 S‘ y°u to keep the marriage a

secret? A She never told me to keep no mar-
riage a secret because I didn’t know of any.

Q Will you say now you do not remember 
aving testified to that? A I will admit I am 

confused, but I don’t remember the question.
Q You think you are confused on that, that 

you saw Mrs. Leavitt in that compromising posi-
tion, do you? A No.

Q You were not confused? A I saw her.
Q But now, in telling about the incident you 

are confused? A I am on the dates, on this 
particular question.
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Q How about the conversation you had with 
her? You say you very seldom spoke to Joe. 
Were you on good terms with him? A That is 
affairs I seldom spoke to him about; his affairs.

ARTHUR ARKUS, sworn in behalf of the de-
fendant.

Direct examination by Mr. Jay.

Q Where do you live? A I live in Bayonne,
New Jersey.

Q I have just been informed that you are a 
son-in-law of Moses Leavitt? A I am.

Q Do you know anything at all about this 
case? A With the exception of the conversa- ^0 
tion I heard in the family affairs.

Q When was that? A Whenever I came 
down to visit the Leavitts and I came down once 
a week.

Q You mean when you visited your father 
and mother-in-law? A Yes, sir.

Q Did you ever see this young lady there (in-
dicating) ? A I saw her a few times.

Q At the house? A One time at the house.
I think it was at Passover and one time I saw 30 
her at the store, at my store. I am in the cloth-
ing business and when she first got her position 
she came down to see about a coat.

Q Were you present at any conversations 
which were held regarding the marriage of Joe 
and Pearl? A After the marriage was known 
I often heard conversations between the folks 
and myself and my wife about this marriage.
Do you want me to tell about the conversation ̂

Q Yes. 40
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Mr. Ellenstein: I object to that as being 
hearsay.

The Court: Was Mrs. Leavitt there?
The Witness: No, not this young lady.

Q Did you ever go and visit the store of Mr. 
1® Leavitt, your father-in-law, in Orange? A Yes. 

sir.
Q When you got there was Mrs. Leavitt, Jr. 

there? A Several times.
Q Moses Leavitt there? A Yes, sir.
Q What was the attitude of Moess Leavitt 

toward this young lady? A Wonderful.
Q In August, 1926, were you in your store 

in Bayonne? A No, sir.
Q Where were you? A My wife minded the 

20 baby and Mr. and Mrs. Leavitt, my father-in-law 
and mother-in-law were on a vacation for two 
weeks with me.

Q Where? A In Rockaway.
Q How long did you stay there? A Two 

weeks.

Cross examination waived by Mr. Ellen-
stein.

JOSEPH LEAVITT, sworn in behalf of the 
defendant.

Direct examination by Mr. Jay.

Q You are the husband of Pearl Leavitt? A 
Yes, sir.

Q You are employed by the Leavitt Supply 
Company? A Yes, sir.

Q In Orange? A  Yes, sir.40
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Q They are in the furniture installment busi-
ness? A Yes, sir.

Q How old are you? A Twenty-seven.
Q Who engaged Miss Pearl Brenner? A  1 

did.
Q What position did she hold? A Book-

keeper. 10
Q What year did you engage her? A 1925.
Q How did you come to engage her? A My 

father told me that a young lady was in the store 
and at that present time we needed a bookkeeper.

Mr. Ellenstein: I object to what his 
father told him.

A I am just giving you the incident of how I 
came to employ her. And I made an appoint- 
ment to meet her—

Q After her employment did she have charge 
of the store and giving orders and so forth? A 
Yes, she was supposed to take care of it when 
I wasn’t there.

Q Did you ride home with her evenings ? A 
Yes, sir.

Q Before your marriage? A Yes, sir.
Q How often did that happen? A Every 

time I went down home; if I didn’t go home I  ̂
didn’t ride with them.

Q Did your father go with them when you 
were there? A Yes, sir.

Q Where were you married? A City Hall, 
New York City.

Q By whom were you married? A By the 
clerk.

Q One evening in the month of August, 1926, 
did your brother catch you and Miss Brenner 
in a compromising position in the rear of the 
store? A Yes, sir. 40
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10

Q Did Miss Brenner come back to work the 
following morning? A Yes, sir.

Q How soon after the compromising position 
did yon get married? A The following week.

Q When did your father first become ac-
quainted with these facts? A How did my 
father first become acquainted with the facts? 

Q When? A Around November, 1926.
Q Did you tell him? A Yes, sir.
Q What did your father say? A He said 

“ You are married, Joe. I want you to get
married in the Jewish religion out of respect 
to me.

Q What did he agree to do for you? A He 
said, “ Wait until after the season and you can 
iurmsh up a home and live together as man and 

2o wife m the Jewish faith.”
Q After your marriage did you give Pearl 

any money? A Yes, off and on.
Q How much? A Off and on I used to give 

her money, bought her clothes.
Q Did you ever go to her home before your 

marriage? A No, sir.
Q When was the first time you visited her 

home? A The day after my marriage.
a ^ w ^ 0W ^  ^°U ^aPPen to 8° UP there then? 

30 ® f we were supposed to keep our marriage
a secret, but on the way back from New York 
she said, “ Joe, I told my father of our going 
to get married,”  and I figured the best way to 
eep everything quiet was to go up to the house 

and meet the family, under those conditions.
Q Did you go to her home on Friday, two or 

three times a week prior to your marriage? A 
I was never in her home before our marriage.

Q The very first time was the day after your 
marriage when you spoke to her father? A 

40 That is the first time he ever saw me.
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Q Did you ever have a conversation with 
Mr. Brenner regarding the marriage, or did you 
ever have a conversation after you were married 
what you were going, to do? A Yes, sir.

Q What was it? A The first time I met him 
he says to me, “ Joe, what do you intend to do 
now that you are married?”  I said, knowing 10 
that the marriage was in a hurry, “ I cannot 
say; we will have to wait until after January 
when the season is over and I will furnish a home 
and do as I think best. ”

Q What did Pearl say? A Pearl was satis-
fied to that.

Q After your marriage how often did you go 
up there during the week? A Well, after I was 
married her father took sick.

Q Well, after your marriage how often did 2o 
you go up there during the week? A Immedi-
ately after we were married and under those con-
ditions I visited there and then at the start I 
never stayed late at the beginning and after he 
got better my visits were less frequent.

Q Was there any reason for that? A Well, 
the reason was because the family—I did not like 
to talk to them about my affairs and they were 
all talking to me about my affairs.

Q The family butted into your affairs? A 
res, sir. 30

Q Did you tell that to Pearl? A Yes, sir.
Q What was her answer? A Her answer 

was, “ They are my people and they are taking 
care of me and your people take care of you; 
ftnne are taking care of me.”

Q Did you ever live with her as man and wife 
m the respect that you stopped at her home everv 
night? A Yes, I did.

Q How many times? A A few times, maybe 
three or four times. 40
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Q Did you ever establish a home for her prior 
to January, 1927, up to the time you were mar-
ried in January, 1927?

Mr. Ellenstein: I object as being imma-
terial.

10 The Court: I will admit it.

A We never had a home.

The Court: It is material, because I 
think in very fact of marriage on the part of 
the woman there goes with it certainly that 
she wishes to have a home.

Q Did your father ever say to you that he 
wanted you to marry a rich girl? A My father 

^  never butted in my personal affairs.
Q Did your father ever prevent you from liv-

ing with this girl? A No, sir.
Q Did your father ever suggest that you get 

a divorce? A No, sir.
Q What was the purpose of taking Pearl 

down to the restaurant, I understand she said the 
World Restaurant? A It was the Paris Restau-
rant.

30 Q Where was that? A On Market street.
Q What was the purpose of that meeting? A 

So we could come to a better understanding be-
tween the two of us.

Q What was said between you? A The 
question was just that I said, “ The way things 
are now I cannot furnish up an elaborate home, I 
can start very small,”  and she was not satisfied, 
and I said, “ We will wait awhile and you go 
home and think it over and see how things 
stand. ’ ’

40
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Q Did she become hysterical? A No, sir.
Q Did she cry? A  No, sir.
Q At any time since that affair, or that meet-

ing, has she made any attempt to get yon to es-
tablish a home? A No, sir.

Q Or told you what she would do? A No, 
sir.

Q Did your father ever threaten to disinherit 
you if you lived with this girl? A No, sir.

Q Did your father ever suggest to you to get 
married according to the religious ceremony of 
the Jewish faith and establish a home? A Yes, 
sir.

Q Would you live with her today if conditions 
were such that she would meet you halfway? A 
Yes, sir. 2n

Q If she had a religious ceremony performed?
A Yes, sir.

The Court: You mean that is a condition 
precedent to your living with her?

Mr. Jay: No.
The Witness: Respect for my folks.

Q (By the Court.) Is that a condition prece-
dent to your living with her? A I don’t under- 30 
stand the question.

Q I mean you would not live with her unless 
she had that religious ceremony you spoke of?
A No, sir.

Q Did you think of that at the time you mar-
ried her? A At the time, I married her under 
adverse conditions.

Q Did you think of this ceremony at that 
time? A I had full intentions of getting mar-
ried in the Jewish faith when the time came.

40
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Q (By Mr. Jay.) Did you ever lend any 
money to any of her folks, her father? A Well, 
when I went there her father was sick and he was 
out of work and didn’t have any physical means 
of support and I helped him out with money.

Q In cash? A Yes, sir.
10

Cross examination by Mr. Ellenstein.

Q You say you never visited your wife’s home 
before the marriage? A  No, sir.

Q The primary reasons for visiting her 
home after the marriage were because her father 
was sick, is that right? A No, sir.

Q Didn’t you so testify? A You skipped a 
question.

20 Q ^ust answer my question. Didn’t you tes-
tify that the reason you went to Mrs. Leavitt’s 
home was because her father was sick and you 
went very often after your marriage? A No, 
sir, that is not the reason.

Q Did you testify to that? A I will tell you 
the testimony.

Q Answer the question. A I said, no, sir.
Q What was the reason for your going to her 

house ? A The reason was, the morning we 
30 were married she had told her father that we 

were going to be married.
Q Yes, and then? A The next day we spoke 

it over in the store and her and I went to the 
house the next night.

Q What for? A To meet the folks.
Q Weren’t you interested in meeting her folks 

before you were married to her? A No, sir.
Q You didn’t care about that? A I never 

had occasion to meet them.
Q You did not care about her folks before 

40 you were married? A No, sir.
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Q You went up and told her folks to keep the 
marriage a secret? A Yes, sir.

Q And they did keep it a secret at your sug-
gestion? A  Yes, sir.

Q Then, you went up there frequently to visit 
Mr. Brenner and suddenly became very much in-
terested in him, i,s that right? A I didn’t get 
your question.

Q I say, you went up very frequently to visit 
Mr. Brenner and you became very much inter-
ested in him? A I visited the home at the time 
because he was sick.

Q You were interested in him, weren’t you? 
A Well, you put it that way. I was interested 
in keeping peace.

Q You testified to that, didn’t you? A No, 
sir.

Q Didn’t you testify on direct examination 
that you went up there after the marriage quite 
frequently because Mr. Brenner was sick? A 
Yes, because he was sick. Not to see him.

Q You went up there because he was sick, but 
not to see him? A Yes, sir.

Q You did not go up there to see your wife, 
did you? A Yes.

Q You love your wife, don’t you? A Yes, 
sir.

Q You did love her? A Yes, sir.
Q You loved her all the way through Novem-

ber, didn’t you? A Yes, sir.
Q You loved her from November to January? 

A Yes, sir.
Q You were perfectly willing to live with her 

providing she would go through a ceremonial 
marriage with you? A Yes, and conditions 
were as I said they were.

Q Provided she would go through the cere-
monial marriage? A Yes, sir.

10
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Q And she objected? A She did not object. 
Q Why didn’t yon have a ceremonial mar-

riage? A She objected to the conditions under 
which we were to be married; she wanted too 
much.

Q You were already married, weren’t you? A 
10 Under the religious belief?

Q You were married legally? A Yes, sir.
Q You know that? A Certainly.
Q She had no objection of going through a 

ceremonial marriage, did she? A Not that I 
know of.

Q You know her people are orthodox the same 
as your people? A Yes.

Q She had no objection to going through a 
ceremonial marriage with you, did she? A No, 

__ sir.20 ~ J
V What was her objection? A Her objec-

tion?
Q Yes, why didn’t you live with her? A Be-

cause in the first place when I started going up 
there her people started butting into my affairs 
and conditions I could offer were not enough for 
her.

Q Go ahead. A As we started out we talked 
it over and she wanted to do this and that and 

80 ^er said this and that and furthermore she
said her father was a sick man and had no visible 
means of support and she asked me to come and 
live with them and I objected, and I told her to 
go home and wait awhile until things got clearer, 
but I never heard from her since in reference to 
that.

Q You never heard from her since in refer-
ence to that? A No.

Q You say her people butted into her family 
affairs? Who were the people? A Her father 

40 and sister.
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Q Did her father personally tell you he want-
ed to live with you? A No, sir.

Q Did the sisters demand anything from you?
A She said that she kept her father long enough 
and thought her sister should keep her father.

Q Who said that, the married sister? A 
Yes, sir.

Q They were going to shift the burden on to 
you? A Yes, sir.

Q You objected to that? A Yes, sir.
Q You told that to Mrs. Leavitt? A Yes, 

sir.
Q She wanted to live extravagantly, you said ?

A That’s right.
Q And you could not furnish an elaborate 

home? A No, sir.
Q She demanded that, is that right? A She 20 

demanded more than I could give her.
Q You have been in her home? A Yes, sir.
Q Are there any elaborate furnishings in her 

home? A No, sir.
Q There isn’t anything lavish about her 

home? A No, sir.
Q Still you say she made demands that you 

could not meet? A She wanted what her 
friends had.

Q What friends? A Well, friends she had; ^  
nice homes and swell apartments.

Q She travels in a high social sphere? A I 
guess she does.

Q Haven’t you been with her and met any of 
her friends? A I only met one of the friends of 
hers.

Q That is all? A That is all.
Q You stayed over in her home, did you? A 

Yes, sir.
Q Lived with her in marital relationship, that 

is, as husband and wife? A Yes, sir. 40
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Q Do you remember making an affidavit? A 
Yes, sir.

Q In the action for separate maintenance? 
Do you remember that? Do you remember sign-
ing the affidavit? A Yes, sir.

Q In the action for separate maintenance? A
1U Yes, sir.

Q Do you remember this in the affidavit, “ On 
the 25th day of August, 1926, I secretly entered 
into marriage relationship with Pearl Leavitt, 
the petitioner in the above-entitled cause in the 
City of New York. The said marriage was never 
properly fulfilled so far as the petitioner and I 
never assumed the marital relationship of hus-
band and wife. The petitioner continued to live 
with her sister, Bertha Wagman at 15 Nye ave- 

20 nue at Newark, New Jersey, as she had previous-
ly lived prior to said marriage and has continued 
to use her maiden name and I continued to live 
home with my parents where I am residing at 
present. Did you say that? A Living as man 
and wife and never established a home.

Q Isn t it true that 1 i said marriage was never 
properly fulfilled in so far as the petitioner and I 
never assumed the marital relationship of hus-
band and wife?”  Is that true? A We did live 

30 as man and wife.
Q Then this affidavit is untrue, isn’t it? A 

I do not know what the affidavit means.
Q (Dy the Court.) What do you say today 

about consummating the marriage relationship, 
whether you did or you did not? A We did. 
The affidavit must be wrong.

Q Did you read it before you signed it? A I 
must have or else I would not have signed it. 
Maybe I had a different interpretation on it, I 
don’t know.40
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Q (By Mr. Ellenstein.) You had a different 
interpretation on it?

Q (By the Court.) Suppose you read that 
now and tell us what your interpretation is.

Q (By Mr. Ellenstein.) (Handing witness 
affidavit.) Read just that part of it. A I must 
have just read marriage relationship.

Q You must just have read marriage relation-
ship? A Maybe I didn’t read it, that’s all I 
mean.

Q This affidavit is untrue? A If it says 
that.

Q It does say that, doesn’t it? A  I entered 
into marriage relationship as man and wife.

Q Then the affidavit is untrue? A Put it 
your way. I don’t know. I explained that in 
your office.

The Court: Where is the original of that 
affidavit ?

The Witness: I must have mistaken the 
affidavit.

Q You say here in the affidavit, “ I have paid 
her building and loan installments from month 
to month until the time that she left my father’s 
employ.”  A Yes, sir.

Q Did you hear your father say that your 
brother, Louis Leavitt, paid the building and 
loan? A He gave her the ten dollars she was 
supposed to pay.

Q Did you personally pay her building and 
loan? A Yes, sir, sometimes, most of the times; 
I never counted what I gave her.

Q Are you an employee of your father’s? A 
Yes, sir.

Q When Mrs. Leavitt, your wife, executed 
those elaborate demands upon you you could get
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the furniture, couldn’t you and set up a home for 
yourself. Your father has a large establishment. 
Couldn’t you get the furniture? A No, sir.

Q You could not get the furniture from your 
father ? A I told you the arrangement.

Q You heard your father testify this morning 
that you gave her a Christmas present in De-
cember, 1925, consisting of a bed, mattress, humi-
dor, floor lamp and card table, and that he per-
mitted you to give it, and he said, “ We like her.”  
A I have full charge of the store.

Q Then you were able to get furniture out of 
it? A In regard to the help.

Q Weren’t you able to get furniture out of 
there? A Not for my personal use.

Q You were permitted to give furniture 
2o away? A As a Christmas present.

Q You could give it away for a Christmas 
present, but you could not take any for your 
own personal use? A No, sir.

. Q How much salary were you getting at the 
time you married your wife? A Thirty-five dol-
lars a week.

Q Did you pay any board at home? A At 
that time?

Q Yes. A Ten dollars a week.
30 Q How much* do you pay now? A Twenty 

dollars.
Q How much did you pay at the time you 

made this affidavit? A Twenty dollars a week.
Q When did you stop paying $10 a week? A 

When I started getting the $50 a week.
Q When did you start to get the $50? A 

January, 1927.
Q You started getting $50 a week in Janu-

ary, 1927? A Yes, sir.
Q Do you know when this affidavit was made? 

A Do I know when it was made?
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Q Yes. A I don’t know when it was, I 
couldn’t tell you.

Q Who did you pay board to f A My 
mother.

Q You paid it to your mother? A Yes, sir.
Q Doesn’t your father know anything about 

it? A He doesn’t bother with the affairs of the 10 
house; he never counts my mother’s money.

Q Here is another part of this affidavit which 
says, “ I have never lived together with petitioner 
although I have provided for her from time to 
time,”  what do you mean by that? A I never 
lived with her and had my own home.

Q You did not mean you did^ot live with her 
as man and wife? A No, I told you that before.

Q Do you remember your wife called you up 
on January 1, 1927, on the telephone? A  She 20 
called me in July.

Q Do you remember her calling you before 
July? A  No, sir.

Q Don’t you answer the telephone calls? A 
No, sir.

Q Why did she call you in July? A When 
I reduced my allowance from ten to five she 
asked me why I reduced it.

Q What did you tell her ? A I had expenses 
and I could not afford any more. 30

Q You were still getting $50 a week, weren’t 
you? A Yes, sir.

Q What were these expenses you could not 
afford? A Personal expenses.

Q Consisting of what? A Well, I had my 
doctor’s fees, I was being treated.

Q For what? A Sinus treatments.
Q What sinus? A Sinus is pus in the nose 

causing headaches.
Q How many times a week were you treated 

for that? A One time a week. 40
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Q How much was that treatment? A Five 
dollars.

Q Because of that you cut down the amount 
to your wife to $5. A I had to go to New York 
every week. The doctor is in New York.

Q What part of New York? A Fifty-eighth 
10 street and Park avenue.

Q When did your father raise you to $50 a 
week? A He raised me when I told my father 
we were going to keep house.

Q He raised you when you told him you were 
going to keep house? A It was understood I 
was going to keep house in January and he 
raised me.

Q Who understood that? A My father 
and I.

20 Q He is still paying you $50 a week? A 
Yes, sir.

Q He knows you are not keeping house, 
doesn’t he? You know you are not keeping 
house? A Yes, everybody knows it.

Q Still you received $50 a week? A Yes, 
sir.

Q Isn’t it a fact that you were raised from 
$35 a week to $50 a week as a reward for keeping 
away from your wife? A Nobody stopped me 

30 from keeping away from my wife.
Q You loved her up to January, the time 

when she was discharged or left your father’s 
employ? A I never said I didn’t love her.

Q And nobody is keeping you away? A No.
Q (By the Court.) Do you pay her anything 

now? A No, sir, the Chancery Court said I 
didn’t have to give her anything.

The Court: Where is the original of that 
affidavit ?

Mr. Ellenstein: Mr. Jay has it.40
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Re-direct examination by Mr. Jay.

Q Why have yon stopped giving your wife 
money? A I told the Judge.

Mr. Ellenstein: I object.
The Court: I will admit it.

A I was being sued for temporary alimony 
and Vice-Chancellor Berry decided no alimony.

Q You are being sued at the present time? A 
Yes, for maintenance.

R-cross examination by Mr. Ellenstein.

Q Do you know why Vice-Chancellor Berry 
decided that way? A I don’t know what the 
Judge thinks.

Mr. Jay: I offer in evidence an affidavit 
also made by the plaintiff in this case.

Mr. Ellenstein: I object to it at this time 
on the ground it is belated.

The Court: Sustain the objection.

De f e n d a n t  R e s t s .

Mr. Jay: I should like to move for the 
direction of a verdict on the ground there is 
absolutely no evidence in this case to show 
that the defendant alienated the affections of 
plaintiff’s husband.

2. The acts of the defendant that have 
been alleged do not show by the evidence 
that these acts were the proximate cause of 
the alienation of the husband’s affections.

3. The burden of proof being on the 
plaintiff she has not sustained the burden of
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proof and has shown no damages whatso-
ever.

The Court: Then the question of damages 
is a question for the jury to decide and if no 
damages were proved still damages could he 
brought in for six cents. That is not a 

10 reason for directing a verdict.
Mr. Jay: How about the burden of proof 

being on the plaintiff?
The Court: Yes, it is, but that is not a 

reason.
Mr. Jay: There is no evidence before 

your Honor to show at all, outside the evi-
dence of the plaintiff herself, that the father 
was the cause of the parting of this couple.

The Court: Well, I remember, by refer- 
20 ring t0 my notes in the testimony of the

plaintiff’s sister to this effect, that the de-
fendant said, “ Joe, could have married a 
girl with money. He said he wanted her to 
get a divorce.”  That is testimony outside 
of the plaintiff’s story, and the testimony 
of Michael Brenner was testimony of a wit-
ness called by her; I think he was her father 
and he said the defendant told him that his 
son was too young to get married and he 

30 should have married a girl with money and
that he would stand the consequences of the 
expenses provided he divorced the plaintiff. 
That is testimony outside of the plaintiff’s 
story. Then, Nettie Wagman took the stand 
and she told us that the defendant said that, 
“ His son was too young to be married and 
he would send $10 a week to her but he 
preferred that they be divorced and she said 
that the defendant testified they were only 
married in court and it did not matter.”40
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That answers your argument.
(At this point in the case Juror No. 9 is 

excused by consent of both sides.)

Adjourned to Thursday, February 16,
1928 at ten o ’clock, A. M.

10

THIRD DAY.

February 16, 1928.

Continued pursuant to adjournment.

Present, counsel as before stated.

Mr. Jay sums up for the defendant.
Mr. Ellenstein sums up for the plaintiff. 20

CHARGE.

The Court charges the jury as follows:

Mo u n t a in , J
The plaintiff in this case is a young girl who 

has brought her action against the defendant al-
leging that the defendant, who was her father-
in-law, alienated the affections of her husband.

’ . -i • • 30When you retire to the jury room your decision
in this case must rest and should rest, in ac-
cordance with your oaths, entirely upon what 
testimony you have heard the witnesses give 
and whatever inferences you may have drawn 
from that testimony.

This action was not brought by the wife 
against her husband, it was brought by the wife 
against her father-in-law. The action accuses 
him of willfully and maliciously interfering with 
the relations existing by virtue of the marriage 40
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of this young girl and her husband so that her 
husband’s affections were alienated. The Court 
will charge you exactly as to what is meant by 
alienation of affection a little later; the term is 
a trifle ambiguous, but for the purposes of con-
sidering first her case and then her father-in- 

10 law’s case I will utilize that term and then further 
define it.

What has she proved? What testimony has 
she given showing that these relations, martial 
in their character, were disturbed by the efforts, 
or the activities, or the malicious influence of 
her father-in-law? The story she has told indi-
cates that she was in the employ of her father- 
ifl-law who operated a furniture store in the City 
of Orange. She was a bookkeeper. She said 

20 ^.at during the course of her employment one 
of the sons of the defendant became attentive to 
her and that this attention finally ripened into a 
proposal of marriage which was accepted. At 
about that time the aforesaid defendant’s son, 
Joseph Leavitt, insisted that the engagement as 
well as the marriage be kept a secret and he 
gave as his reason that his father had promised 
him a share in the business if he would marry a 
girl with money. After the marriage, there was 

30 testimony to the effect that he called on her fre-
quently and she told us that during the ninety 
days which intervened between the time of the 
marriage and the time when the father-in-law 
learned of it, that her husband stayed with her 
eight or ten times. She was married, she said, 
on August 25, 1926, at the City Hall in New York 
City and she said the ceremony was performed 
there because her husband thought that if it was 
solemnized in the State of New Jersey there 
would be such publicity that it would come to the 

^  ears of his father. She told us that during the
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remainder of that month and September and Oc-
tober of that year her husband saw her almost 
every night in the week, but that in January,
1927, one night her husband stayed at her home 
all night. She lived with her sister and her 
father, as I understood her. The defendant, 
when she came to the store the next morning to 10 
take up her duties, told her, she said, that he 
knew that Joe had stayed with her overnight 
and discharged her, and told her that her hus-
band would get no share in the business. I think 
she remained a few days and then left. She 
told us that the Sunday following this her hus-
band told her that he wanted to get a divorce 
and that after he got it and his father gave him 
a share in the business he would marry her 
again. She said that after she was discharged 20 
her husband’s attitude changed completely. It 
appears that she was receiving some money from 
her husband; and that the defendant was alleged 
to have learned of this and she received this 
money for a while and then it was reduced; the 
amount at first was $10 a week and then it was 
reduced to $5 and in July, 1927, she said she 
called her husband up by telephone to inquire 
about the situation. She denied that the defend-
ant had asked her to have the marriage consum- 30 
mated by a Jewish rabbi. As I understand the 
testimony given by the defendant the Jewish 
ceremony referred to by him is not a marriage 
ceremony, it is a ceremony that follows a mar-
riage ceremony, but if you have a different im-
pression about that you must adopt your con-
clusion and not mine.

She said that the defendant told her that he 
wanted her to get a divorce and that if they 
lived together he would throw both the plain-

40
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tiff and her husband “ out of the business”  as she 
expressed it. There was other testimony given 
on behalf of her by her sister. Her sister said 
that she visited the defendant and the defendant 
told her that his boy could have married a girl 
with money and that he wanted the plaintiff to 

1° get a divorce. Her sister also said that she had 
inquired of Joe Leavitt, the plaintiff’s husband, 
when he came to visit her sister, as to his in-
tentions and was told by him that he intended to 
marry her sister. She said he wanted to have it 
kept a secret until his father gave him a share in 
the business. The father of the plaintiff testified 
that he visited the defendant after the marriage 
and that the defendant said to him that his son 
was too young to marry; that he could get a 

20 girl with money and that he would “ stand the 
consequences of the expenses,”  as he expressed 
it, provided the plaintiff got a divorce. Another 
witness who testified on behalf of the plaintiff 
said that she talked with the defendant and that 
he told her that his son was too young to be 
married and he sent $10 a week to the girl and 
wanted them to get a divorce, that they were only 
married in court and that did not matter.

Now, let us turn to the defense, because the 
3q testimony I have attempted to quote to this time 

relates to the plaintiff’s case. The defendant 
took the witness-stand and testified that he did 
not know of the marriage until December, 1926; 
I think he took a vacation in August of that year, 
and he said that he wanted the plaintiff to go 
through the Jewish ceremony following the mar-
riage and he was willing then that his son 
and the plaintiff should live together and he 
wanted them to furnish three rooms, the furni-
ture to come from the store and he said he told

40
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the plaintiff to work in the store until Christmas 
and he said he wanted her to, as he expressed it, 
‘ ‘ cook for his son.”  He denied that he said any-
thing to her about divorce. He said he increased 
his son’s salary so that his son could take a 
house and start housekeeping. He denied that 
he discouraged them from living together. He 10 
told us of his offers of presents and of his atti-
tude of mind toward the plaintiff.

The husband of the plaintiff was called to the 
stand and he testified that he and his wife were 
caught, before she was his wife, in a compromis-
ing position in the rear of the store by his brother 
and then they were married one week after that 
and that when his father found it out he wanted 
them married in accordance with the rites of the 
Jewish faith. He said his father never threat- 20 
ened to disinherit him at any time if he lived with 
the girl. He was asked why he did not live with 
her and he told us that his present reasons, as I 
understood him, were that she would not perform 
the Jewish ceremony I have referred to, and that 
she was too extravagant. So much for the testi-
mony.

The burden of proof is upon the plaintiff to 
prove by the greater weight of the evidence that 
the defendant interfered with the marital rela- 30 
tion existing between the plaintiff and her hus-
band in accordance with the charge made by the 
plaintiff in the complaint. I say the burden is 
upon the plaintiff because she has alleged that the 
defendant was derelict and committed a tort and 
she must prove it and she charges in the com-
plaint that the defendant willingly, knowingly, 
lawfully, unjustly and * maliciously interfered 
with the marital relations between her and her 
husband and alienated the affections of her hus- ^
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band and deprived her of the conjugal society of 
her husband.

Gentlemen of the jury, public policy favors 
marriage. A contract of marriage between a man 
and a woman usually brings to the wife the affec-
tion of her mate and his conjugal society. The 

10 wife is entitled to the support and protection of 
her husband and this is true whether there is af-
fection or is not affection; it is even true if they 
live in a state of separation because in that state 
there is always a possibility of a reconciliation 
and a coming together which the law encourages 
and with which outsiders should not interfere. I 
say that it even makes no difference if there is no 
love between the spouses because public society 
plainly requires that a husband and wife should 

2o live together and if a cessation of that status is 
caused by a third person it is wrong, even though 
the union be without affection. Loveless mar-
riages are by no means uncommon and among 
these are many where the parties live contentedly 
together and perform there duties to each other 
and to society, tolerating the conditions under 
which they live.

Actions of this kind have been referred to and 
are referred to in this state as alienation of affec- 

30 tions. The law presumes that the husband had 
affection for his wife, but if this be rebutted 
such rebuttal is no bar to an action, for two rea-
sons : First, if the husband had no affection for 
his wife another person has no right to interfere 
and to cut off the chances of its springing up in 
the future. Second, because the alienation or loss 
of affections is not the substantive cause of ac-
tion, but a matter of aggravation of damages, the 
gist of the action being the support, protection, 
comfort and society of her husband, which later

40
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she may have even though he no longer loves 
her. If you find that the affections of this young 
lady’s husband were alienated by the defendant, 
if you find that the defendant by his wilful con-
duct caused a loss of consortium or loss of the 
conjugal society of her husband with its mutual 
rights and duties, you may find that there was a 
legal injury for which the defendant is responsi-
ble and for which damages can be recovered. In 
justice to the defendant you should not forget 
that this action is not brought by the plaintiff 
against her husband for whatever he did, or for 
his actions, but is against her father-in-law, al-
leging what I have said she has alleged, to prove 
her case and the testimony you heard given in 
her behalf.

He denies that he alienated his son’s affections 20 
—I will still use the general term—and if you find 
he did not your judgment should be for the de-
fendant. If you find that he did, then what dam-
ages will you award this plaintiff?

I do not know whether all of you have served 
on juries before but you may find if you have not 
that during the course of your services in the 
Court House in a negligence case you are in-
structed by the Court that you may bring in dam-
ages for pain and suffering and when you retire 30 
to the jury room after having heard that instruc-
tion it may seem to you that that is very abstract, 
that it does not give you much to tie to. Well, it 
is impossible for the Court, to say how much pain 
and suffering one should get for a dollar and yet, 
that is the method you have to use in assessing 
damages in cases of that kind.

In this case I have to charge you in the same 
abstract manner. If you find for the plaintiff, if 
you find she has proved her case by a preponder-

40



140 i

Charge to Jury.

anee of the evidence she is entitled to damages to 
compensate her for the loss of her husband’s con-
jugal society, comfort, protection and support and 
compensation for her wounded feelings and men-
tal anguish.

The complaint in this case alleges that the ac- 
10 tions of the defendant were malicious. The con-

tention of the plaintiff is that she is entitled to 
punitive damages. Whether the actions of the 
defendant were malicious or not is a question of 
fact. I call your attention to that phase of the 
case because punitive damages are only awarded 
by a jury when they find that there is malice and 
never at any other time. They are damages 
which the name suggests in the nature of a pun-
ishment or to indicate the disapprobation by a 

20 Jury of an act, or to hold the case up as an ex-
ample or disapprobation of what was found by a 
jury to be a fact, but they cannot be awarded 
unless malice is found. Now, then, what is 
malice? The legal definition of malice in this 
State is that it is a wrongful act done intention-
ally without just cause or provocation. If you 
find there was no malice in this case you cannot 
award any punitive damage. If you find 
there was malice, then, you may consider the 

30 question of punitive damages. Counsel have 
asked me separately to charge you as follows:

The plaintiff’s first request is denied. The sec-
ond request I have charged; the third request I 
have charged. The fourth request I will charge 
although I think I have.

4. If you find from the evidence that the de-
fendant wrongfully and unjustly by any of the 
acts complained of had an influence in alienating 
the affections of the plaintiff, your verdict should

40
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be for the plaintiff, and your measure of dam-
ages should be such that you reasonably believe 
would compensate the plaintiff for the injury to 
her feelings for the loss of her husband’s comfort 
and society and for the loss of his support and the 
distress and anxiety of mind occasioned thereby.

The fifth I have charged you and the sixth re-
quest is denied.

On behalf of the defendant I am asked and do 
charge you the first request.

1. The defendant, of course, is not liable if 
the acts complained of did not alienate the affec-
tions of the plaintiff’s husband. The acts of the 
defendant must have been the controlling cause 
that destroyed the affections.

In connection with that you will recall, of 0̂ 
course the manner in which I defined this action, 
indicating as I did that perhaps the name was a 
misnomer and that as far as the alienation of af-
fection was concerned it was not the substantive 
cause of action, but as has been said in Supreme 
Court cases a matter of aggravation of the 
damages.

The second and third requests I will refuse to 
charge. 30

The fourth I will charge.
4. In this action for enticement, or alienation 

of the affections of the husband, the plaintiff has 
the burden of showing all the essential elements 
of his or her cause of action. The plaintiff has 
the burden of proving that the affections of the . 
husband were alienated from the plaintiff by the 
wrongful cause or conduct of the defendant.

The fifth I will charge. In consideration of the 
elements of damage, the jury must consider the
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condition of the affection that existed between 
husband and wife before the wrongful acts com-
plained of.

The sixth I will charge. The jury may bring in 
a verdict of damages for the plaintiff in the 
amount of six cents.

10 T i
1 charge you that if you find there are no dam-

ages and that a wrong was done that a verdict 
which is known as nominal damages can be 
brought in; that would indicate that you found 
that the defendant had committed a wrong but 
no damages had resulted from it.

(The jury retires.)

Mr. Ellenstein : I respectfully pray an excep- 
20 ^ °n y°ur Honor’s refusal to charge the plain-

tiff’s first and sixth requests to charge.
Exception noted as ground of appeal.
Mr. Ellenstein: I respectfully pray a général 

exception to the charge.
Exception noted as ground of appeal.
Mr. Jay: I respectfully pray an exception to 

that part of your Honor’s charge where your 
Honor stated that the defendant told the plain-
tiff’s sister that his boy could marry a girl with 

30 money. I do not. think that was brought out in 
the evidence.

Exception noted as ground of appeal.
Mr. Jay: I respectfully take an »exception to 

that part of the charge that states that public 
policy favors marriage and a contract of mar-
riage usually brings to the wife the affections of 
her mate.

Exception noted as ground of appeal.
Mr. Jay: I respectfully pray an exception to 

® that portion of the charge which says, “ It makes
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no difference if there is no love between a hus-
band and a wife, but if a third party interferes 
he must account for such action.”

Exception noted as ground of appeal.
Mr. Jây: I respectfully pray an exception to 

that portion of the charge which says that the 
law presumes a husband lovés and has affection 
for his wife and even if rebutted it is no bar to 
an action.

Exception noted as ground of appeal.
Mr. Jay: I respectfully pray an exception to 

your Honor’s refusal to charge the second and 
third requests to charge made by the defendant.

Exception noted as ground of appeal.

PLAINTIFF’S REQUESTS TO CHARGE.

1. Although you find that the defendant is the
father of the plaintiff’s husband, still if you be-
lieve from the evidence that the. defendant inter-
fered in the domestic affairs of the plaintiff and 
her husband, and that the defendant is guilty of 
procuring or bringing about the separation of the 
plaintiff’s husband from her and causing him to 
remain apart from her, your verdict should be in 
favor of the plaintiff. Denied.

2. Unhappiness or even separation between
the plaintiff and her husband, or the fact that he 
had little affection for her is no defense to an ac-
tion of alienation. Charged.

3. The law presumes the husband had affec-
tion for his wife, but if this be rebutted such re-
fusal is no bar to the action for two reasons:

10
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(1) Because even if the husband had no affec-
tion for his wife another person has no right to 
interfere and cut off all chances of its springing 
up in the future.

(2) Because the alienation or loss of affec- 
tions is not the substantive cause of action, hut 
a matter of aggravation of damages, the gist of 
the action being the support, protection, comfort 
and society of her husband, which later she may 
have even though he no longer loves her.

Charged.

4. If you find from the evidence that the de-
fendant wrongfully and unjustly by any of the 
acts complained of had an influence in alienating 
the affections of the plaintiff, your verdict should

2o be for the plaintiff, and your measure of damages 
should be such that you reasonably believe would 
compensate the plaintiff for the injury to her 
feelings for the loss of her husband’s comfort 
and society and for the loss of his support and 
the distress and anxiety of mind occasioned 
thereby. Charged.

5. If you find from the evidence that the de-
fendant’s conduct was effected in causing the 
alienation of affection of the plaintiff’s husband,

30 and that such conduct was wanton and malicious 
towards the plaintiff, you may in such event at 
your discretion award exemplary or punitive 
damages in addition to the compensatory dam-
ages. To justify exemplary or punitive damages 
there must be some wrong motive accompanying 
the wrongful act or a reckless disregard for the 
plaintiff’s right. Charged.

6. Even though you find from the evidence 
that the father’s only objection to the marriage 
of his son was that they had not been married by40
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a Jewish Rabbi and Jewish ceremony, still if yon 
further find from the evidence that the father did 
cause the separation of the defendant and her 
husband, and if you further find that this objec-
tion to the marriage was not of such a nature as 
would be for the health or moral welfare of son 
of the defendant, your judgment should be for the 10 
plaintiff. Denied.

DEFENDANT’S REQUESTS TO CHARGE.

The defendant requests the court to charge the 
jury as follows:

1. The defendant, of course, is not liable if 20
the acts complained of did not alienate the affec-
tions of the plaintiff’s husband. The acts of the 
defendant must have been the controlling cause 
that destroyed the affections. Charged.

2. Since the acts of the defendant must be the 
procuring cause for the loss of affection between 
husband and wife, there can be no recovery for 
alienation occasioned or brought about by the 
mistreatment of the wife by the husband, particu-
larly, if the entire affection between the husband 30 
and wife had been thus destroyed. Denied.

3. If the wife’s affections had been lost or 
withdrawn from her husband for other reasons, 
or through other causes than the defendant’s 
cause of conduct, plaintiff should not recover.
The plaintiff must show that the defendant 
wrongfully and wilfully attempted to alienate the 
husband’s affections and if you are not satisfied 
that defendant wilfully and in bad faith to the 40
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plaintiff alienated the affections of her husband, 
your verdict should be for the defendant.

Denied.
4. In this action for the enticement or aliena-

tion of the affections of the husband, the plaintiff 
has the burden of showing all the essential ele-
ments of his or her cause of action. The plaintiff 
has the burden of proving that the affections of 
the husband were alienated from the plaintiff by 
the wrongful cause or conduct of the defendant.

%

Charged.
5. In consideration of the elements of dam-

ages, the jury must consider the condition of the 
affection that existed between husband and wife 
before the wrongful acts complained of.

20 Charged.
6. The jury may bring in a verdict of dam-

ages for the plaintiff in the amount of six cents.
Charged.

30
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Filed January 16, 1929.

NEW JERSEY SUPREME COURT. 

No. 86, May T., 1928.

Pe arl  L e a v it t , I j p̂peai f r0m

Argued before Gummere, Chief Justice, and 
Justices Parker and Katzenbach.

For the appellant, Joseph Kraemer.
For the respondent, Wolber & Gilhooly.

Pe r  Cu r i a m :
The present suit was instituted by the plaintiff 

to recover damages from the defendant for his 
wrongful act in alienating the affections of her 
husband and persuading him to desert her.

Plaintiff’s husband is the son of the defendant. 
The marriage took place in August, 1926, and 
was a secret one. The basis of her suit is that 
after the defendant learned of their marriage, he, 
as she asserts, not only disapproved of it but 
used every effort to bring about a separation 
between her and her husband, and that he suc-
ceeded in doing so.

When the case came on to be tried, the plain-
tiff, in support of her claim, called two witnesses, 
each of whom testified as to conversations had 
with the plaintiff’s husband, the purport of which 
was that he desired to have the wedding kept 
secret because of the effect it would have on the
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father, who would have been very much opposed 
to the son’s marrying this girl if he had had any 
idea that such a thing was likely to happen; 
and that after the marriage had taken place and 
the defendant had learned of it “ he carried on 
quite terribly about it.”  The trial resulted in a 

10 verdict in favor of the plaintiff, and from the 
judgment entered thereon the defendant has 
appealed.

The testimony above referred to was admitted 
over the objection of the defendant, the ground 
of the objection being that it was incompetent 
because the conversations referred to did not take 
place in the presence of the defendant; and the 
principal ground upon which the appellant relies 
for a reversal is based upon this alleged error 
of the trial judge.

In our judgment these conversations were im-
properly admitted. As was stated by Hiscock, J., 
delivering the opinion of the New York Court 
of Appeals in Cochran v. Cochran, 196 N. Y. pp. 
86-91, in dealing with the competency of testi-
mony almost identical with that above referred 
to, and which was admitted in a suit brought by 
a wife to recover damages from the defendant 
for alienating the affections of the former’s 
husband: “ This evidence was very prejudicial 
to the defendant and we know of no authority 
which justified its introduction. While, of course, 
plaintiff was required to prove the unlawful 
conduct of the defendant, and while such un-
lawful conduct might be evidenced by such acts 
as were outlined in the evidence referred to, it 
was incumbent upon her to prove the same by 
competent testimony, and it was not proper to 
give evidence of her husband’s declarations on 
the subject. Such evidence offended against the

40



149

Opinion of Supreme Court.

general rules of evidence, and has been specifical-
ly condemned in actions similar to this one.”
The opinion then goes on to cite the decisions 
of some of our sister states condemning the 
admission of such evidence. We are entirely 
satisfied with the soundness of the legal rule 
thus declared. 19

The only other ground of reversal argued be-
fore us is the refusal to charge a request sub-
mitted by the defendant, the pith of which was 
that the burden rested upon the plaintiff to 
show that the defendant wrongfully and wilfully 
attempted to alienate the husband’s affections 
and that if the jury were not satisfied that the 
defendant wilfully and in bad faith to the plain-
tiff alienated the affections of her husband their 
verdict should be for the defendant. Our exam- 20 
ination of the charge as delivered satisfies us 
that it contained the request submitted, in effect; 
and it is hardly necessary to say that this is all 
that the trial court is required to do in dealing 
with the requests to charge submitted by the 
respective litigants.

Our conclusion is that the judgment under 
review should be reversed upon the sole ground 
that there was injurious error in the admission of 
the testimony which has been heretofore dis- 39 
cussed.

40
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ORDER FOR REVERSAL.

NEW JERSEY SUPREME COURT.

P e a r l  L e a v i t t ,

10 Plaintiff-Appellee,
vs.

M o s e s  L e a v i t t ,

Defendant-Appellant.

Action 
at Law.

On Appeal. 
Order for 
Reversal.

This cause having been duly argued at the 
May Term of this court by Joseph Kraemer, of 
counsel for the appellant, and Wolber & Gilhooly, 
of counsel for the appellee, and the Court having 

20 considered the same, it is thereupon
O r d e r e d , that the judgment of the Essex 

County Cirucit Court be in all things reversed, 
set aside and for nothing holden, and the record 
be remitted to the Court below to be proceeded 
with according to law and the practice of said 
Court.

On motion of
K r a e m e r , S i e g l e r  &  S i e g l e r , 

30 Attorneys for Appellant.
Entered: February 1, 1929.

40
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NOTICE OF APPEAL.

Filed February 27, 1929.

NEW JERSEY SUPREME COURT.

Pe ar l  L e a v it t ,

Mo ses  Le a v it t ,

vs.

Plaintiff-Appellee,

Action 
at Law.
On Appeal 
from New 
Jersey 
Supreme 
Court.

10

Defendant-Appellant.
Notice 
of Appeal.

To Frederick Jay, Esq., attorney for defendant- 20 
appellant, or to whom it may concern:

De ar  Si r :
P le ase  Ta k e  Noti ce  that the plaintiff in the 

above-entitled cause appeals to the Court of 
Errors and Appeals in the last resort in all 
causes in New Jersey from the whole of the 
judgment entered in this cause.

Attorney of Plaintiff. 
Dated: February 27, 1929.

Service of the within notice is hereby ac-
knowledged this 27th day of February, 1929.

Respectfully yours,

MEYER C. ELLENSTEIN. 30

FREDK. JAY, 
Attorney for Defendant.

40
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GROUND OF APPEAL.
Filed February 28, 1929.

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

10

20

Pea rl  L e a v it t ,
Plaintiff-Appellant,

vs.

M o se s  L e a v it t ,
Defendant-Appellee.

Action 
at Law.
On Appeal 
from New 
Jersey 
Supreme 
Court.

Ground 
of Appeal.

The appellant states the following ground of 
appeal to wit:

The Supreme Court erred in giving judgment 
to the defendant-appellant instead of the plain-
tiff-appellee.

MEYER C. ELLENSTEIN, 
Attorney for Plaintiff-Appellant.
WOLBER & GILHOOLY,

30 Cff Counsel with Plaintiff-Appellant.

Service of the within ground of appeal is 
hereby acknowledged this 27th day of February, 
1929.

FREDK. JAY,
Attorney for Defendant-Appellee.

40



Arthur W . Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

I
 Action at 

Law.

On Appeal 
from New 
Jersey 
Supreme

_______________________________  Court.

BRIEF OF APPELLANT.

Facts.

The plaintiff and Joseph Leavitt, a son of the 
defendant, were married on or about August 5, 
1926. Prior to the marriage of the plaintiff to 
the said Joseph Leavitt, she was employed 
by the defendant, Moses Leavitt, at Orange, New 
Jersey, being there engaged as a bookkeeper. 
Joseph Leavitt was also employed by his father 
in the same establishment and a close friendship 
sprung up between the plaintiff and the said 
Joseph Leavitt which culminated in their mar-
riage as aforesaid. The marriage was performed 
in the City of New York and both the plaintiff 
and her husband refrained from informing the 
defendant of the marriage at the instance and 
request of the said J oseph Leavitt. In the month 
of November, 1926, the defendant was informed 
of the marriage and he at once manifested his 
displeasure and from thenceforth on, according 
to the contention of the plaintiff, made strenuous 
efforts to bring about a dissolution of the mar-
riage. The plaintiff contends that he threatened 
to disown his son and to discharge him and her 
from their employment unless she would consent 
to procure a divorce. The plaintiff contends 
that the defendant offered to bear the expense
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of a divorce and to provide for weekly pay-
ments to her in the future. The plaintiff con-
tended that such a course of action was distaste-
ful to her inasmuch as she was in love with her 
husband and she thought that her husband was 
in love with her. In the course of the trial 
evidence was introduced tending to show that 
the said Joseph Leavitt for a considerable time 
prior to the marriage and until January, 1927, 
manifested considerable affection for the plain-
tiff and that in the early part of January, 1927, 
the plaintiff was discharged from her employment 
by the defendant because of her refusal to pro-
cure a divorce, and because of the fact that the 
said Joseph Leavitt, in the face of the defend-
ants express admonition, had spent the night 
with the plaintiff. The defendant denied the 
allegations made by the plaintiff, but on the 
contrary introduced testimony to establish the 
fact that he was satisfied with the marriage and 
that he desired his son and the plaintiff to com-
mence housekeeping, and the defendant further 
urged that the separation between the plaintiff 
and her husband was brought about by the 
plaintiff’s refusal to live with her husband on a 
modest scale in keeping with his income. On the 
factual questions involved the jury found in 
favor of the plaintiff and assessed damages 
against the defendant in the amount of ten thou-
sand ($10,000.00) dollars.

No effort was made by the defendant to obtain 
a rule to show cause on the ground that the 
verdict was against the weight of the evidence 
or that the damages were excessive, but appeal 
was made to the Supreme Court based upon the 
alleged errors of the learned trial judge in 
permitting Bertha Wagman and Michael Bren-
ner, sister and father respectively of the plain-
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tiff, to testify to declarations made to them by 
the husband, and which declarations were not 
made in the presence of the defendant. Error 
was also alleged that the learned trial judge re-
fused to charge the third request presented by 
the defendant.

The appellant there presented eleven reasons 
in the Supreme Court for reversal in the grounds 
of appeal served upon the respondent, but in 
his brief only urged numbers one, two, three 
and eleven, and consequently abandoned the re-
maining grounds of appeal. The first, second 
and third reasons for reversal dealt with the 
testimony of the said Bertha Wagman and the 
said Michael Brenner as to declarations made by 
the alienated spouse to them and which declara-
tions were not made in the presence of the de-
fendant. The eleventh reason for reversal per-
tains to the refusal of the trial judge to charge 
the third request presented to him by the de-
fendant.

The first, second and third grounds of appeal 
of the appellant in the Supreme Court were 
argued under one point and the eleventh ground 
of appeal was argued under another and the 
remaining grounds of appeal were abondoned, so 
the Supreme Court had only to pass upon for 
its consideration the question of the admission 
of testimony hereinafter set forth and the refusal 
of the trial judge to charge a certain request 
submitted by counsel for the defendant.

The judgment in favor of the plaintiff was 
reversed by the Supreme Court. The Supreme 
Court held that the conversations had with the 
son of the defendant were hearsay and were 
not binding on the defendant. The remaining 
ground of appeal urged by the defendant; viz:
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that the trial judge erred in refusing to charge 
a request submitted, was passed upon by the 
Supreme Court, and the court held that no 
error was committed by the learned trial judge 
in refusing to charge the request.

It is urged on this appeal that the Supreme 
Court erred in reversing the judgment of the 
Essex Circuit and it is herein contended that 
the conversations were admissible for the reasons 
hereinafter set forth.

It is also herein contended that there was no 
error in the trial judge’s refusal to charge 
the request submitted by the defendant, and these 
questions will be presented as hereinafter set 
forth.

POINT ONE.
On page forty-seven of the state of the case 

it will appear that the following question was 
directed to Bertha Wagman:

“ Q Did you have any conversation with 
your brother-in-law, Joseph Leavitt, during 
that period? A Yes, sir.

Q Did he ever say anything to you?”
To the foregoing question an objection was 

interposed and after argument the Court per-
mitted the witness to answer. The question was 
directed to conversations had with the said 
Joseph Leavitt prior to the marriage.

The second ground of appeal dealt with a 
question propounded to the same witness per-
taining to the conversation which she had with 
the said Joseph Leavitt after the marriage. This 
appears on page forty-nine of the state of the 
case. Bertha Wagman was asked if she had 
any conversations with Joseph Leavitt about
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the marriage and when she answered that she 
did, the following question was asked of her:

“ Q What did he say? A He told me 
that his father carried on quite terribly. 
He was not at all. pleased with it, and he 

f  said— ”
‘ An objection was interposed and after argu-

ment the Court permitted the witness to answer. 
The answer appears on page fifty of the state 
of the case/ The witness answered as follows:
K<i ‘ ‘ A He told me his father-carried on quite 

A terrible, he was not at all pl^as^d with it 
and he said— ”  .

“ A (Continuing.) And he said he would 
try to win his father oyer and perhaps recon-
cile .him by the end of the year and then he 
would get a share in the business, and then 

: '' be would set up housekeeping With my 
ji- s i s t e r . .... • . * ‘
The third ground for ‘reversal.,pertained to 

the testimony of Michael' Brenner, the father of 
the plaintiff, as to the conversation which he had 
with the defendant after the; marriage occurred. 
Mr. Brenner was asked the following question:

L- * . , “ Q Hid you have any conversation with
your son-in-law at that time? A Yes, sir, 

r ' I d id ...
“ Q Tell us the conversation you had with 
• him. A  Yes, sir, I asked Mr. Leavitt— ”

And objection was- interposed and after argu-
ment the’ Qourt permitted the witness to testify 
to the' conversation. ‘The witness answered as 
follows: • -1 , u •

' , .‘ ‘ A071 asked, Mr. Leavitt—I saw the mar-
riage license and everything and I wanted to 
go ¿and rseie bis father. After I found out 

: they were married; I talked to Mr. Joseph 
 ̂ Leavitt, my' son-in-law," that I wanted to 

speak tov’his father to have them married in 
the Jewish faith but he told,me, ‘ Pop, don’t 
go down to my father, he is a hasty man
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and wants I should marry a girl with money 
but I like your daughter Pearl and he prom- 
lsed me a share in the business and after 
Christmas I will talk to my father on the 
quiet and save you the trouble. ’ ’

The trial judge admitted the foregoing testi-
mony and this was held to be error by the 
Supreme Court. The Supreme Court followed 
the case of Cochrcm v. Cochran, 196, N. Y. 86 
(89 N. E. 470), but as we will express herein, 
it is our opinion that this case is not controlling 
on the testimony admitted in the case at bar. 
And it is herein respectfully submitted that 
the Supreme Court failed to distinguish the 
difference between the declarations introduced 
for the purpose of establishing alienation of 
affections and declarations of the husband in-
troduced for the purpose of evincing his state of 
mmd produced by the conduct of the defendant.

The appellant urges herein that it was proper 
for the trial judge to permit declarations of the 
alineated spouse to go in evidence for the pur-
pose of evincing his state of mind as the result 
of the conduct of the defendant. The appellant 
urges that the testimony introduced was intended 
for no other purpose and that no error was com-
mitted by the trial judge in permitting such testi-
mony to go in. It is contended herein that 
the testimony was proper for that purpose and if 
the respondent had desired the testimony to be 
so limited he should have made a proper re-
quest to the trial judge that the jury be so 
instructed. It is also contended herein that 
irrespective of any legal merit that there might 
have been to any objections interposed by the 
defendant that no prejudicial error was suffered 
by him at the trial. The learned trial judge in his 
charge to the jury pointed out that public policy
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favors marriage; that a contract of marriage be-
tween a man and a woman usually brings to the 
wife the affection of her mate and his conjugal 
society; that the wife is entitled to the support 
and protection of her husband and that this 
is true whether there is affection or whether 
there is no affection, but no person has the right 
to interfere with the affection of the husband 
for his wife, nor has any person the right to 
interfere with the chances of affection springing 
up in the future in those cases where the husband 
has lost his affection for his wife. The trial 
judge pointed out that alienation or loss of 
affection is not the subtantive cause of action, 
but a matter of aggravation of damages, the 
gist of the action being the support, protection, 
comfort and society of her husband, which latter 
she may have even though he no longer loves 
her.

The burden of proof was upon the plaintiff 
to establish two things in order to maintain her 
action, to wit: Tthat the defendant was the 
procuring cause of the alienation or separation; 
and that by reason of the actions and conduct 
of the defendant the mental attitude of the hus-
band was so changed that he ceased to have 
affection for his wife, or that by reason of the 
acts or conduct of the defendant he separated 
himself from her. The plaintiff charged that 
the acts and conduct of the defendant were 
malicious and wanton and therefore it was 
incumbent upon her to prove the character of 
the defendant’s conduct. The jury’s verdict is 
a clear indication that the plaintiff did not 
fall short in her proofs and our present inquiry 
leads us to an examination of the evidence to 
ascertain whether or not these proofs were 
adduced by proper and competent testimony.
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On behalf of the plaintiff the conduct of the 
defendant which amounted to the wilful aliena-
tion of the affection of the husband of the plain-
tiff was established by the plaintiff and two 
other witnesses by proofs other than the declara-
tions complained of. The plaintiff’s testimony 
appears on pages 22, 23 and 24 of the state of 
the case. It should be borne in mind in examin-
ing this testimony that the plaintiff testified to 
conversations which she had with the defendant. 
There could possibly be no objection to this line 
of testimony, and if the jury believed her testi-
mony which we must assume that they did, it 
establishes an unlawful and malicious interfer-
ence with the marital relations of the plaintiff 
and her husband.

The testimony of Bertha Wagman appears on 
pages 51 and 52 of the state of the case and 
there she testified to a conversation which she 
had with the defendant wherein the latter ex-
pressed animosity towards the plaintiff and ex-
pressed a keen desire that a divorce be pro-
cured. No objection could have been interposed 
to this testimony as it came direct from the lips 
of the defendant.

The witness, Michael Brenner, testified also 
as to a conversation which he held with the de-
fendant. His testimony in this regard appears 
on pages 62, 63 and 64. His testimony is prac-
tically to the same effect as Mrs. Wagman, and 
the effect of this testimony was to establish the 
conduct and actions of the defendant to bring 
about a separation of the plaintiff and her 
husband. Thus it will be seen that the plain-
tiff introduced evidence which was admittedly, 
and beyond a doubt, proper and competent to 
establish the malicious conduct and actions of
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the defendant witout any resort to any declara-
tions of the defendant.

It was obligatory on the plaintiff to establish 
to the satisfaction of the jury that not only did 
the defendant attempt to alinenate the affection 
of his son, but that his course of conduct had an 
effect upon the mind of his son. If the efforts 
of the defendant were futile then no cause of 
action would have arisen, but if his actions did 
have a bearing and effect upon the mental atti-
tude of the alienated spouse towards his wife, 
then the attempts made by the father, plus the 
result obtained gave the plaintiff a cause of 
action against him. It is respectfully contended 
that the only manner in which the mental state 
of the husband both before and after the mar-
riage could be ascertained was by his declara-
tion. The Supreme Court has passed on this 
very question in the very late case of Renner v. 
Renner, 5 Misc Rep., page 411 (136 Atl. 707). 
In that case it was alleged, on appeal, that the 
Court erred in admitting in evidence conversa-
tions and a written statement of plaintiff’s hus-
band not in the presence of the defendant. That 
court held as follows:

“ These conversations were competent as 
evincing the state of mind of the husband 
towards the plaintiff, and the statement was 
properly received in rebuttal as affecting 
the credibility of the husband, who had been 
a witness called by the defendant.”

The respondent, in his brief in the Supreme 
Court, sought to limit the effect of the foregoing 
decision by saying that the admission of this 
testimony was introduced in rebuttal for the 
purpose of destroying the credibility of the 
husband. We do not so understand the. opinion, 
but on the contrary it appears to us that this 
court expressly held that the conversations were
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competent as evincing the state of mind of the 
husband towards the plaintiff. We construe the 
opinion to mean that the conversations were intro-
duced by the plaintiff in her direct case and that 
the statement was introduced in rebuttal to attack 
the credibility of the husband, but we do not 
understand that this court meant to say that the 
declarations and the statements were only ad-
missible for the purpose of affecting the credibil-
ity of the husband. This last mentioned case 
appears to us to be on all fours with the question
presented herein and seems to us to be sound 
law.

It seems to us that a tort action for the aliena-
tion of the affection of one of the parties to the 
marriage is similar from a legal standpoint to an 
action to set aside a will upon the ground of 
undue influence. The two actions seem to us to 
be somewhat analogous. In an action for aliena-
tion of affections the plaintiff must establish the 
conduct of the defendant and its effect upon the 
alienated spouse. Where one seeks to set aside 
a will on the ground of undue influence two 
things must clearly be established, to wit: the 
conduct of the person exercising undue influence 
and, secondly, the effect which this undue in-
fluence had upon the mind of the testator. In 
a suit for the alienation of affections the con-
duct of the defendant must be established by 
competent evidence and which is exclusive of 
any declarations made by the alienated spouse. 
There must be direct evidence of the conduct of 
the defendant. Where undue influence is alleged 
the conduct of the person exercising such in-
fluence must be clearly established and it cannot 
be established by the declarations of the testator. 
In a suit for alienation of affections the effect 
upon the mind of the alienated spouse by the
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conduct of the defendant must be established. 
In the second case the effect upon the mind of the 
testator must also be established. In both cases 
the conduct and the effect upon the mind of the 
party must be established. Thus the two actions 
seem to us to closely parallel each other. There 
is a paucity of judicial opinion dealing with 
questions of evidence arising out of suits for 
alienation of affection but we submit that the 
case of Renner v. Renner, supra, is directly in 
point. In addition thereto we respectfully urge 
that this court has passed upon the question at 
issue herein in the case of Rusling et al. v. Rus- 
ling et al., 36 N. J. Eq. 603. Mr. Justice Dixon 
who wrote the opinion for this court said in 
part as follows:

“ For the proof of undue influence, the 
caveators mainly rely upon declarations of 
the testators, made some time before and 
some time ater the execution of the will, re-
specting the conduct towards him of the 
favored legatees. These declarations are 
not admissible as evidence of the facts which 
they were offered to prove.

“ Where undue influence is set up in im-
peachment of a will, the ground of invalidity 
to be established is, that the conduct of others 
has so operated upon the testator’s mind as 
to constrain him to execute an instrument 
to which, of his free will, he would not have 
assented. This involves two things: first, 
the conduct of these by whom the influence 
is said to have been exerted; second, the 
mental state of the testator, as produced by 
such conduct, which may require a dis-
closure of the strength of mind of the de-
cedent and his testamentary purposes, both 
immediately before the conduct complained 
of, and while subject to its influence. In 
order to show the testator’s mental state 
at any given time, his declarations at that 
time are competent, because the conditions 
of the mind are revealed to us, only by its
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external manifestations of which speech is 
one. Likewise, the state of the mind at one 
time ¿5 competent evidence of its state at 
other times not too remote, because mental 
conditions have some degree of permanency. 
Hence in an inquiry respecting the testator’s 
state of mind, before or pending the exerted 
of the alleged influence, his words, as well as 
his other behavior, may be shown for the 
purpose of bringing into view the mental 
condition which produced then, and through 
that, the antecedent and subesquent condi-
tions. To this extent his declarations have 
legal value. But for the purpose of proving 
matters not relating to his existing mental 
state, the assertions of the testator are mere 
hearsay.”  (The italics are ours.)

It is respectfully submitted that the evidence 
complained of was proper for the purpose of dis-
closing the state of mind of the plaintiff's hus-
band and this could only be revealed, as pointed 
out by this court, by its external manifestations 
lof which speech is one. We respectfully contend 
that the foregoing case is directly in point and 
is dispositive of the question under considera-
tion.

That the decisions of our courts on this sub-
ject matter are in accord with judicial opinion 
throughout this country is very clearly indicated 
by a reference to 30 C. J., page 1139, Section 
1011, wherein it is stated:

“ While statements or declarations of an 
alleged alienated spouse, not made in the 
presence of defendant, are inadmissible as 
substantive evidence to show defendant's 
guilt, nevertheless such declarations or state-
ments may be admissible as competent and 
relevant for some purposes.”

“ As showing state of mind. As tending 
to explain their relation and mental attitude 
and defendant’s motive, conversations be-
tween the alienated spouse and defendant
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are admissible; for the same purpose also 
are admissible declarations made by the 
alienated spouse immediately before or at 
the time of leaving plaintiff, respecting 
plaintiff’s mistreatment of such spouse. And 
very generally it has been held that state-
ments or declarations of an alleged alienated 
spouse, although made out of the presence 
of defendant, are admissible to show the 
effect the conduct of defendant has had upon 
the affections of the alienated spouse, and 
to show the state of the alienated spouse’s 
mind toward plaintiff and defendant, even 
though it has been held, such statements or 
declarations involve words and acts of de-
fendant; but it seems, they are admissible 
only for this purpose and not as substantive 
evidence of the defendant’s guilt.”

Citing among other cases:
Hillers v. Taylor, 116 Md. 165; 81 Atl. 286; 
Moir v. Moir, 181 Iowa, 1005; 165 N W 

221;
Hardwick v. Hardwick, 139 Iowa 230; 106 

N. W. 639;
Gilbreath v. Gilbreath, 42 Colo. 5; 94 P. 23; 
White v. White, 140 Wis. 538; 122 N W  

1051;
Bourne v. Bourne, 43 Cal. A. 516; 185 P 

489.

In the case of Ickes v. Ickes, 237 Pa. 582 (85 
Atl. 885) the defendant’s counsel offered to show 
that the day before the plaintiff’s husband left 
her he, the said husband, told the witness that 
he had trouble with his wife and was going to 
leave her, and he said the reason he was going 
to leave his wife was that she was in a family 
way and he was not the father of the child. Ob-
jection to this testimony was sustained. This 
^as held to be error. Mr. Justice Moschzisker
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who wrote the opinion for the Court stated as 
follows:

“ The plaintiff’s contention was that the 
defendant had so worked upon the mind of 
his son as to cause him to leave her and 
join the navy. The defense’s reply was 
that the husband had left not because of 
any advice or persuasion of his father, but 
as the result of other moving causes 
operating upon his mind at the time, the 
chief of which was the alleged unfaithful-
ness of his wife. This raised an issue as to 
the motive which caused George Ickes to 
leave, which involved his state of mind as a 
principal fact in the case. How could this 
be proved? When Ickes was called, his testi-
mony was objected to and refused because 
he was the husband of the plaintiff. The 
only way his state of mind could possibly be 
shown was by proof of things that he said 
and did at the time: but this does not neces-
sarily mean at the very moment of his de-
parture. In the present case, as in many 
other cases in the books, confusion has been 
caused by losing sight of the distinctions be-
tween contemporaneous spontaneous ex-
clamations growing out of and explanatory 
of an event or other declarations directly 
connected with and forming part of the res 
gestae, and declarations relied upon solely to 
show an existing intention or state of mind. 
When the court determines in any case that 
a man’s state of mind, or the reason why he 
did a certain act, is a relevant principal fact 
to be ascertained, that is the particular thing 
under immediate investigation, and what he 
may have said concerning it is usually the 
best and only evidence that can be obtained 
on the subject: but the proof must always 
be restricted to declarations indicating the 
state of mind at the time of their utterance.”

In 13 Ruling Case Law, under the title “ Hus-
band W ife,”  section 527, on page 1478. The 
following statement appears:

“ Ordinarily the declarations of the spouse 
whose affections are alleged to have been
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alienated by the defendant, made to the 
plaintiff or to a third person, concerning the 
words and acts of the defendant and tending 
to prove the charge made against the de-
fendant are purely hearsay and inadmissible 
against the defendant.”

‘ ‘ On the other hand, it has been held in an 
action by the wife against her husband’s 
parents that she may testify to his declara-
tions to her and others of inducements held 
out to him by his parents to abandon her.”

In the same section the following also appears: 
“ As a general rule all evidence having a 

material tendency to prove that the spouse 
whose affections are alleged to have been 
alienated left the plaintiff of his or her free 
will and not at the procurement and solicita-
tion of the defendant, is admissible on be-
half of the defendant. For this purpose, 
therefore, declarations of the spouse show-
ing his or her mental state at the time he 
or she left may be admissible on behalf of 
the defendant. This does not, however, 
necessarily mean that such declarations 
should have been made at the very moment 
of departure. Accordingly, it has been held 
in an action to hold a man liable in damages 
for causing his son to leave his wife, that 
evidence is admissible of the reasons given 
by the son for leaving on the day before his 
departure. Such evidence is not to be ex-
cluded by the court because of the likeli-
hood of collusion between the declarant and 
the defendant, as such an objection goes to 
the credit rather than to the competency of 
the evidence.”

Citing lekes v. lckes, 237 Pa. St. 582 ; 85 Atl. 
885; 44 L. R. A. (N. S.) 1118.

It is clear from an examination of the authority 
above quoted that the author clearly intended to 
indicate that the declarations of the alienated 
spouse were admissible for the purpose of 
evincing his state of mind but were not admissible
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for the purpose of establishing before the jury 
the conduct of the defendant. We respectfully 
contend that the evidence in the case at bar, 
complained of, was only introduced for, and was 
only admissible for, the purpose of establishing 
the state of mind of the husband of the plaintiff, 
both before the marriage and after the marriage 
pnd until he separated himself from the plain-
tiff. A  close examination of the case of Cochrm 
v. Cochran, 196 New York 86; 89 N. E. 470, re-
lied on and followed by the Supreme Court in 
reversing the Essex Circuit, will disclose that 
the Court merely held that the plaintiff was 
obliged to establish the unlawful conduct of the 
defendants in order to maintain her action and 
that she could not show the conduct of the de-
fendants by hearsay testimony. But the case did 
not hold, nor was the question raised, that the 
testimony was not competent for the purpose of 
establishing the state of mind of the husband. 
Consequently we do not think this case should 
be followed as an authority for the broad 
principle stated by the Supreme Court.

The defendant in the trial court made no 
effort whatsoever to have this testimony limited 
in its effect and this he could have done had he 
submitted a proper request to the trial judge. 
The testimony was admissible for one purpose 
and therefore could not have been ruled out by 
the trial judge.

In examining the cases in other jurisdictions 
on this question we would respectfully ask the 
Court to bear in mind that the plaintiff in the 
case at bar did establish the unlawful conduct 
of the defendant prior to the introduction of any 
declarations made by her husband. We have 
pointed out in an earlier part of this brief 
where this testimony appears and repetition at
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this point would he unnecessary. That our con-
struction of the case of Hillers v. Taylor is cor-
rect is indicated by the opinion of the same court 
in the case between the same parties appearing in 
116 Md. 165 (81 Atl. 286). It appears that after 
the reversal of the judgment in 108 Md. 148 
that the case was retried and resulted in another 
verdict for the plaintiff. Appeal was again 
taken and we are commenting upon the appeal 
filed in that case somewhat at length because it 
occurs to us that defendant’s counsel grasped 
the proper manner to limit the effect of declara-
tions made by the alienated spouse. In the last 
mentioned case the defendant moved to strike 
from the record all the testimony of the plaintiff 
in that case with reference to conversations had 
with her husband, upon the ground that the con-
versations had not been in any way shown to 
have been caused or induced by the acts of the 
defendant. The testimony had been admitted 
subject to exception. The trial court declined to 
strike out the testimony and an appeal was 
taken from his refusal so to do. It was stated 
by Briscoe, J., who wrote the opinion in that 
court as follows:

“ We think upon the state of the record 
now before us the court was entirely right 
in overruling the motion. The testimony 
was competent under the well defined ex-
ception to the rule against hearsay evidence, 
in suits like the present one to show the 
state of feeling existing between the hus-
band and wife on the second count of the 
declaration. In the former appeal we held 
that evidence of statements made to the 
plaintiff by her husband relating to the 
wishes of the defendant or of declarations 
made by the defendant on the facts of that 
case was inadmissible.”
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Tlie foregoing opinion makes it clear that the 
decisions in the Maryland courts closely follow 
Renner v. Renner, supra.

Inasmuch as it clearly appears that declara-
tions of the alienated spouse are proper for the 
purpose of indicating his mental state and that 
it can only be determined by his outward mani-
festations just what his mental reaction is, it 
seems to us that the learned trial judge had no 
alternative but to overrule the objection. If, 
after the question was answered, it appeared 
that the declaration did not pertain to a show-
ing of the state of mind of the husband then, as 
in the case of Hillers v. Taylor, supra, the at-
torney for the defendant should have thus moved 
to strike out the answer, or he should have made 
application to the trial court for a proper in-
struction to the jury that they should disregard 
the testimony. This was not done in the case 
at bar. The thought can not help but occur to 
us that the learned attorney for the defendant 
after interposing his objection speculated with 
the decision of the jury and now hopes to set 
aside their verdict on the ground that the learned 
trial judge erred in permitting the question to be 
answered, whereas he had it within his power, 
if he had a valid objection to the answer as 
given, not only to protect his own client from 
the effect of the answer, but to assist the trial 
judge in the progress of the case, and the effort 
of the trial judge to procure a fair result to 
both parties.

There are decisions in some of our sister 
states permitting declarations made by the hus-
band, at the suit of the wife, to be admitted in 
evidence on the ground that the declarations are 
a part of the res gestae, but we are making no 
such contention here. However, an examination
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of the case of White v. White, 122 N. W. 1051; 
140 Wis. 538, is interesting. It was there held 
as follows:

“ The court permitted plaintiff to testify 
to the declarations made by her husband to 
her and others, which purport to give the 
offers and inducements held out to him by 
his parents to induce him to separate from 
and abandon the plaintiff. It is claimed that 
this is prejudical error. This class of evi-
dence has been held proper and competent 
as showing the influences producing the 
alienation and loss of affection complained 
of, and the cause of separation and the 
destruction of the marital relation.’ ’

From a close examination of the testimony 
complained of it will be seen that the testimony 
did not prejudice the defendant. If there were 
no other testimony in the case than the declara-
tions made by the husband then we, of course, 
would agree with the appellant that the action 
could not be maintained. It is our contention, 
however, that this testimony was not intended to 
establish the conduct of the defendant but merely 
to establish the state of mind of the husband. 
If the testimony of the plaintiff appearing on 
pages 22 and 24 in the State of the Case, that 
of Bertha Wagman on pages 51 and 52, and that 
of Michael Brenner appearing on pages 62, 63 
and 64, will be examined it will be apparent to 
this court that irrespective of the legal merit 
of appellant’s contention, which we cannot con-
cede, he was not injured in any way by the 
admission of this testimony. The defendant con-
tended in the Supreme Court that the testimony 
of the plaintiff was corroborated by the ad-
mission of these declarations, but it is respect-
fully contended that she was not corroborated by 
the declarations but by the testimony of the two 
last mentioned witnesses, who had conversations
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'direct with the defendant and they testified to 
those conversations.

It is-further contended that if the defendarit 
desired to have the effect of these, declarations 
limited he should have made a .proper request 
to that effect. In , the case of ,-Vapor Vacuum 
Heating \ Co. v. Kaltenbach £  Stephens, 94 N. J. 
Law 450 (111 Atl. 171), decided in this court in 
1920̂ ” it yas held ag follows:

' '“ The letter -of February 14th was ad-
mittedly relevant, t I f  the defendant desired 
the , court tq qualify its effect, a request 

/ should have been formulated,'and even then 
' e ill the matter would probably have' beqri within 

/ ’ the discretion of the court.”  '
’ .v n ;For the foregoing reasons it is respectfully 
1 submitted that the learned trial judge com-

mitted no error in admitting the declarations 
( / ,s’ Q0Iupl^ined of and that the Supreme Court erred

* * t. in thus reversing the judgment in the Essex 
Circuit. ‘ J v- ■ i

POINT TWO.
The only remaining ground urged by the de- 

» fendant in the Supreme Court was that the 
learned trial .judge refused to charge the de- 

c " J fendant’s ’ third request. The Supreme Court 
found no error in the trial judge’s refusal to so 

• charge and it was stated in the opinion rendered
0 i tby, the Supreme Court that the charge requested 

0 was in effect charged by the trial/ judge.
c ( i ft is respectfully submitted that the learned
i trial judge committed no;f .error in refusing to

, charge the defendant’s third request for the 
following reasonS:-
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FIRST.

It will be noted that the first sentence in the 
request is as follows:

“ If the wife’s affections have been lost 
or withdrawn from her husband for other 
reasons, or through other causes than the 
defendant’s course of conduct, plaintiff 
should not recover.”

It is contended that this part of the request 
is not legally sound. If the Court had charged 
the request in the form above the jury might 
rightfully have concluded that even though the 
defendant was the controlling cause of the loss 
of the husband’s affections still the plaintiff 
could not recover if there were other minor 
causes. This is improper. In 30 C. J. 1125, 
section 982, the following appears:

“ It is no defense that defendant’s con-
duct was not the sole cause of the alienation 
or separation; it is sufficient if his conduct 
was the controlling cause, although other 
matters contributed. And there is authority 
that one who is either a procuring or a con-
tributing cause is liable, whether or not he 
is the sole or the controlling cause.”

Authorities are cited in support of the fore-
going legal proposition.

If the Court had charged this request it would 
have been prejudicial to the plaintiff inasmuch 
as she was only required to establish by the 
greater weight of evidence that the defendant 
was the controlling cause of her husband’s 
affections having been alienated.

SECOND.

The request embraces two distinct legal points. 
The first sentence in the request deals with the 
duty of the plaintiff to establish that the de-
fendant was responsible for the loss of affection



of the husband for the wife. The second sentence 
deals with the malicious conduct of the defend-
ant. If the request is good in part and bad in 
part the Court can reject the whole because it is 
not incumbent upon the trial judge to sift out 
that which is good and discard that which is 
bad. Consolidated Traction Co. v. Chenowith, 
58 N. J. Law 416 (34 Atl. 817). Affirmed in 61 
N. J. Law 554 (35 Atl. 1067).

THIRD.

It is further contended that the learned trial 
judge did, in effect, charge the third request. 
On page 137 of the State of the Case, it will 
appear that the Court charged the jury that the 
burden of proof was upon the plaintiff to prove 
by the greater weight of evidence that the de-
fendant interfered with the marital relations 
existing between the plaintiff and her husband. 
He stated that the plaintiff charged the defend-
ant with being derelict and that he committed a 
tort and the jury was told that she must prove 
it and that the plaintiff must prove that the 
defendant willingly, knowingly, unlawfully, un-
justly and maliciously interfered with the marital 
relations between the plaintiff and her husband 
and that he alienated the affections of her hus-
band and deprived her of the conjugal society of 
her husband. This effectually disposes of the 
second part of the charge requested.

On page 139 the Court instructed the jury that 
the defendant denied that he alienated his son’s 
affections and the Court proceeded to say <;and 
if you find he did not, your judgment shall be 
for the defendant.”

We can not perceive how the Court could 
possibly have charged the jury on the matter re-
quested in any clearer way. It has become firmly
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established in this jurisdiction that the Court is 
not required to charge a request in the exact 
form requested, but if the matters requested are 
charged in effect then no error is committed.

The only reason the defendant assigned for 
the loss of affection of his son for his wife was 
that the wife refused to go through the Jewish 
ceremony and that she would not live within the 
means of the defendant’s son. On page 137 of 
the State of the Case the Court pointed out toi 
the jury the defendant’s contention and conse-
quently, there being no other reason assigned by 
the defendant for the loss of affection, he can 
not be heard to complain that the trial judge 
erred in not charging his request where the Court 
had expressly pointed out to the jury the de-
fense interposed. It has been repeatedly held in 
this jurisdiction that instructions must be con-
strued together, as a whole, and if, when so con-
sidered, they properly state the law, it is suffi-
cient. Sullivan v. North Hudson County R. Co., 
51 N. J. Law 518 (18 Atl. 689).

It is therefore respectfully submitted that no 
error was committed by the trial court’s refusal 
to charge the third request of the defendant and 
the Supreme Court was correct in so holding.

CONCLUSION.

For the reasons hereinbefore set forth it is 
respectfully submitted that the learned trial 
judge committed no legal errors in the trial of 
the above entitled cause and that the Supreme 
Court erred in reversing the judgment of the 
Essex Circuit.

Respectfully submitted,

WOLBER & GILHOOLY,
Attorneys for and of Counsel with Appellant.
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BRIEF OF APPELLEE.

Facts.
The appellant obtained a judgment in the 

Essex County Circuit Court for the alienation 
of her husband’s affections, the defendant’s son. 
Judgment was reversed by the Supreme Court, 
and this appeal is from the judgment of re-
versal.

Briefly stated the facts are that the appellant 
was employed in the defendant’s wholesale estab-
lishment at Orange, there became friendly with 
the defendant’s son, and secretly married him in 
August of 1926. They never set up housekeeping 
and continued in their employ. The defendant 
learned of the marriage in November, 1926, and 
in January of 1927 the separation ensued, which 
is the basis of this suit.

The plaintiff claimed that the separation re-
sulted from the defendant’s disappointment and 
dissatisfaction with his son’s marriage to a poor 
girl, he having intended a rich marriage for him. 
The defendant denied this, claimed that he was 
satisfied with the marriage, only wanted it cere- 
monialized according to the Jewish law, in fact, 
offered to furnish the home for the plaintiff and 
her husband, and that the separation was due to 
her abandonment of her husband because of the
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modest scale with which the husband proposed 
that they should commence housekeeping.

To support her claim that the defendant wanted 
a rich marriage for his son and was disappointed 
with the marriage to the plaintiff, she called two 
witnesses, Bertha Wagman, her sister, and 
Michael Brenner, her father. They testified to 
conversations with the defendant’s son, not in 
the presence of the defendant. These conversa-
tions were to the effect that the defendant wanted 
a rich marriage for his son, and that he was 
terribly disappointed when he learned of the 
marriage to the plaintiff. They were admitted 
over objection and exceptions duly allowed, and 
constituted the first ground for reversal in the 
Supreme Court. The second ground was the 
failure of the trial judge to charge a request sub-
mitted by the defendant. The Supreme Court re-
versed on the first ground, and its action is made 
the first point in the appellant’s brief in this 
court.

POINT I.

The testimony of conversations by Bertha 
Wagman and Michael Brenner with the defend-
ant’s son, not in his presence, was hearsay, and 
its admission constitutes prejudicial error.

Reference has already been made to the fact 
that the marriage between the plaintiff and the 
defendant’s son took place in August of 1926. 
Bertha Wagman, plaintiff’s sister, was permitted 
to testify to conversations with the defendant’s 
son, not in his presence, when he was courting 
her sister, the plaintiff. The conversation ap-
pears on page 47 State of Case, line 27:

“ Q Did you have any conversation with 
your brother-in-law, Joseph Leavitt, during 
that period? A  Yes, sir.
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Q Did he ever say anything to you?
Q (Question read.) During the first half 

of the year 1926? A Yes, of course, he told 
me that he loved my sister and that he had 
intentions of marrying her; he was keeping 
company with her.

Q When? A Around January, 1926, 
when he first started to come into the house, 
and of course, immediately after he was com-
ing there for a while I wanted to know what 
his intentions were, coming there two or 
three times a week and he told me that he 
loved my sister and that his intentions were 
marriage, and he asked me to please keep it 
a secret because he did not want anyone to 
find out about it just yet.

Q (By Mr. Ellenstein.) Why? A Of 
course I questioned him and asked him why he 
wanted it to be kept a secret, there was noth-
ing to be ashamed of. ‘ Well,’ he said his 
father wanted him to marry a girl with lots 
of money and had promised him share in the 
business at the end of the year and he 
thought that he would keep it a secret until 
he got the share of the business because if he 
didn’t he thought his father would raise 
objections because my sister was a poor 
girl.”

She was also permitted to testify to conversa-
tions with the defendant’s son, not in the de-
fendant’s presence, after the marriage. This 
testimony appears on page 50, State of Case, line 
13:

“ Q (Question and answer read as fol-
lows): Question: What did he say? An-
swer : He told me his father carried on quite 
terribly, he was not at all pleased with it and 
he said— A (Continuing.) And he said 
he would try to win his father over and per-
haps reconcile him by the end of the year 
and then he would get a share in the business 
and then he would set up housekeeping with 
my sister. ’ ’
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Michael Brenner, the plaintiff’s father, was 
permitted to testify to conversations with the 
defendant’s son, not in his presence, and this 
testimony appears on page 61, State of Case, line 
38:

‘ ‘ Q Tell us the conversation you had with 
him? A Yes, sir; I asked Mr. Leavitt— A 
I asked Mr. Leavitt—I saw the marriage 
license and everything and I wanted to go 
and see his father. After I found out they 
were married I talked to Mr. Joseph Leavitt, 
my son-in-law, that I wanted to speak to his 
father to have them married in the Jewish 
faith, but he told me ‘ Pop, don’t go down 
to my father, he is a hasty man and wants I 
should marry a girl with money, but I like 
your daughter Pearl, and he promised me a 
share in the business and after Christmas I 
will talk to my father on the quiet and save 
you the trouble.’ ”

The obvious purpose and effect of this testi-
mony was to present the defendant in an unfavor-
able light and to convey to the jury the fact that 
he was designing a mercenary marriage for his 
son, to be rewarded by a share in his business, 
and that the disappointment of the defendant with 
the marriage to the plaintiff, a poor girl, led to 
the alleged interference between them which re-
sulted in the separation. The jury by its verdict 
indicated that it believed this testimony, and if 
its admission was improper, it certainly was very 
prejudicial to the defendant. The Supreme 
Court held that this testimony was hearsay and 
improperly admitted, and adopted the opinion of 
Judge Hiscock, speaking for the New York Court 
of Appeals, in the case of Cochran v. Cochran, 
196 N. Y. 86, 24 L. R. A. (N. S.) 160. The facts 
there are almost identical with the facts in this 
ease, and the testimony there condemned as being 
hearsay is so similar to the testimony in this
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case that we have taken the privilege of quoting 
fully from Judge Hiscock’s opinion as it appears 
on page 163 in 24 L. R. A. (N. S .) :

“ While she was on the stand, and speak-
ing of a time a year prior to her marriage, 
she was allowed to testify as follows:

‘ Q Did you do that (stop going to church) 
after any conversation with your husband! 
A Yes.

Q What did he say!
(Objected to as incompetent, irrelevant 

and immaterial, and not binding on the de-
fendant. Objection overruled and defend-
ant excepts.

A He said that he could not sit with me in 
church any more, that his mother wouldn’t 
allow him, etc.’

The Court refused to grant a motion to 
strike out this evidence, saying that it would 
allow it to stand, not as ‘ proof against the 
defendant at this time’ but ‘ merely as bear-
ing upon their relations to each other.’

In another place the following occurred:
‘ Q What did he (the husband) say about 

keeping it (the marriage) secret! A  That 
if his father knew it he would separate us, 
because he had had a cousin that had a pic-
ture in his pocket that he didn’t like, that 
they had sent him away for it, and he knew 
his father would send him away much quicker 
for that.’

Defendant’s motion to strike out this evi-
dence as immaterial and irrelevant was de-
nied ; it being allowed to stand as ‘ merely ex-
planatory of the reason why the marriage 
was kept secret.’ Again, subject to proper 
objection and exception, plaintiff was allowed 
to state that on another occasion after the 
marriage her husband said ‘ that his father 
told him that he didn’t want him to go out 
of the house, and Ernest (the husband) said 
“ Why not?”  He said “ You are going to 
obey me”  and Ernest said to him “ You 
should have told me that a long time ago”  ’



etc. On the strength of these rulings, and 
without unnecessary repetition of similar 
objections which defendants’ counsel had the 
right to assume would be overruled, the 
plaintiff was allowed to give other testimony 
of statements made by her husband with 
reference to the hostile attitude and disposi-
tion of his parents. We think it is unneces-
sary to take time for the purpose of arguing 
that this evidence was very prejudicial to 
the defendants, and we know of no authority 
which justified its introduction. While, of 
course, plaintiff was required to prove the 
unlawful conduct of defendants, and while 
such unlawful conduct might be evidenced 
by such acts as were outlined in the evidence 
referred to, it was incumbent upon her to 
prove the same by competent testimony, and 
it was not proper to give evidence of her 
husband’s declarations on the subject. Such 
evidence offended against the general rules of 
evidence, and has been specifically condemned 
in actions similar to this one. Huling v. 
Huling, 32 111. App. 519; White v. Ross, 47 
Mich. 172, 10 N. W. 188; Preston v. Bowers, 
13 Ohio St. 1, 82 Am. Dec. 430 ; Man warren 
v. Mason, 79 Hun. 592, 29 N. Y. Supp. 915.”

Judge Hiscock’s logic is so convincing that it 
conclusively disposes of the proposition that testi-
mony of the class here allowed is hearsay, inad-
missible and its admission prejudicial error. For 
that reason the appellant now shifts ground, and 
in this court urges that the testimony was not 
offered assertively, but merely for the purpose of 
proving the mental attitude of the alleged de-
serting spouse.

Of course there is an exception to the hearsay 
rule, where such testimony is sometimes ad-
mitted for that purpose. Reference is made in 
the appellant’s brief to the opinion of Mr. Jus-
tice Dixon in the case of Rusling v. Rusling, Ex-
ecutors, in the Court of Errors and Appeals, 36
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N. J. Eq. 603, where Justice Dixon clearly in-
dicates when such testimony is admissible and 
when it is not, and attention is directed to this 
caution contained in the first paragraph of the 
quoted part of the opinion in the appellant’s 
brief:

“ These declarations are not admissible as 
evidence of the facts which they were offered 
to prove.”

And the conclusion of the last paragraph of the 
quoted portion of Justice Dixon’s opinion as con-
tained in appellant’s brief:

“ But for the purpose of proving matters 
not relating to his existing mental state, the 
assertions of the testator are mere hearsay.”  

Therefore the question is, were these conversa-
tions offered for the purpose of indicating the 
mental attitude of the defendant’s son, or as evi-
dence of the facts and conclusions contained in 
the son’s statements.

We submit that the testimony was admitted 
for the latter purpose. The son’s mental atti-
tude was not an issue in the case. Both sides 
admit that he loved the plaintiff. The plaintiff 
in her own testimony, both on direct and cross 
examination, testified that his affections for her 
remained strong up to the time of the very 
separation. On her direct examination with re-
spect to her husband’s attitude toward her, she 
says (p. 28, State of Case, 1. 10):

“ Q Did your husband’s attitude towards 
you change at any time from the time he 
kept company up to the time the defendant 
fired you? A No, it had not changed at 
all.”

On cross examination she confirms this fact (p. 
37, State of Case, 1. 10):

“ Q You said the affectionate feeling 
towards you on the part of your husband
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lasted up until July, 1926? A Up until 
July, 1926?

Q Yes, that was your testimony on direct 
examination? A No, sir.

Q Tell us the correct testimony, how long 
did it last? A It lasted until January, 1927, 
not July, 1926.

Q January, 1927? You said July, 1927, 
before. A That was the time I called my 
husband up last.

Q His affection for you then was just as 
strong as it was prior? A When I called 
him up?

Q Yes. A  No, sir, it was different.”
There are cases where the mental attitude of 

the deserting spouse is a material issue. Such 
was the case of Ickes v. Ickes, 237 Pa. St. 582; 85 
Atl. 885, mentioned in the appellant’s brief. There 
the plaintiff sued the father for the alienation of 
the affections of her husband, his son. The de-
fendant attempted to prove that the son aban-
doned the plaintiff because of his conviction that 
she was unfaithful to him, and this by a witness 
who had overhead a conversation between the 
plaintiff and her husband, in which the husband 
had charged her with bearing a child that was not 
his own, and she had confessed to her infidelity. 
The trial court refused to allow this testimony 
offered for the defense, and on appeal to the 
Supreme Court, Mr. Justice Moschzisker wrote 
the opinion reversing the judgment in favor of 
the plaintiff, on the ground that the proposed 
testimony was competent and admissible for the 
purpose of proving the mental state and motive 
of the defendant’s son in leaving his wife, the 
plaintiff. But there it was admitted that the 
husband had left his wife, and the question was, 
What was the motive for his abandonment of 
her? The plaintiff charged that that was due to 
the defendant’s interference, and the defendant,
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while admitting the abandonment, claimed that 
it was due to causes over which he had no con-
trol. The question of motive under the issues 
in that case became paramount, and Mr. Justice 
Moschzisker very ably indicates how in such a 
case the declarations and statements of the 
spouse made at or shortly before the aban-
donment became competent and admissible, but 
he gives the test for the admissibility of such 
testimony as follows:

“ When the Court determines in any case 
that a man’s state of mind, or the reason 
why he did a certain act, is a relevant prin-
cipal fact to be ascertained, that is the par-
ticular thing under immediate investigation, 
and what he may have said concerning it is 
usually the best and only evidence that can 
be obtained on the subject; but the proof 
must always be restricted to declarations in-
dicating the state of mind at the time of their 
utterance.

When evidence of this character is pro-
duced sufficient to show a then present in-
tention or state of mind, it may be assumed 
to have continued and formed the motive 
which controlled the doing of a subsequent 
act following closely thereafter, if under 
all the surrounding circumstances one would 
naturally associate the two together, and it 
it for the jury to draw the conclusions.”

Taking this test into consideration, how can it 
be said that the son’s state of mind at the time 
when he was wooing the plaintiff is a relevant 
principal fact to be ascertained, that is the par-
ticular thing under immediate investigation. The 
first conversation admitted was between Bertha 
Wagman and the defendant’s son, when he was 
courting the plaintiff. That appears on page 47, 
State of Case, line 27, et seq., and the second con-
versation occurred between Michael Brenner and 
the son after the marriage, but before the defend-
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ant had learned of it. How can it be said that the 
mental attitude of the son before the marriage, 
and even after the marriage, but before the de-
fendant knew of it, was relevant to the issue, and 
a principal fact to be ascertained? That is the 
test qualifying such testimony for admissibility 
in the opinion of Mr. Justice Moschzisker in 
Ickes v. Ickes, referred to in the appellant’s 
bri«f. Both text and precedent on this subject 
uniformily hold that such testimony is admis-
sible only for the purpose of showing the effect 
upon the deserting spouse produced by the inter-
ference of the defendant.

Reference is made in the appellant’s brief to 
30 C. J. page 1139, Section 1011, and to Section 
13 Ruling Case Law, under the title “ Husband 
and W ife,”  Section 527, on page 1478. The ref-
erence to 30 C. J. page 1139, Section 1011, con-
tains the precise rule:

“ And very generally it has been held that 
statements or declarations of an alleged 
alienated spouse, although made out of the 
presence of the defendant, are admissible to 
show the effect the conduct of defendant has 
had upon the affections of the alienated 
spouse, and to show the state of the alienated 
spouse’s mind toward the plaintiff and de-
fendant

And in 13 Ruling Case Law, on the other hand, 
the general rule is stated:

1 * Ordinarily the declarations of the spouse 
whose affections are alleged to have been 
alienated by the defendant, made to the plain-
tiff or to a third person, concerning the 
words and acts of the defendant and tending 
to prove the charge made against the defend-
ant are purely hearsay and inadmissible 
against the defendant.”

There is no doubt that this is the rule. It is be-
cause of this rule that the Supreme Court re-
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versed the judgment of the Essex County Cir-
cuit Court. The exception is then stated in the 
following language:

‘ 1 On the other hand, it has been held in an 
action by the wife against her husband’s 
parents that she may testify to his declara-
tions to her and others of inducements held 
out to him by his parents to abandon her. ’ ’

The testimony in this case does not meet that 
test. It cannot, because as already referred to, 
the first conversation with the witness, Bertha 
Wagman, took place before the parties were 
even married. The conversation with the witness, 
Michael Brenner, took place before the defendant 
knew of the marriage. How can there be induce-
ments to abandon a marriage which was unknown 
to the defendant?

Not only does the testimony in the present 
case fail to come up to the test of what may be 
admitted for the purpose of proving the mental 
attitude of the alienated spouse;—the case itself 
shows that it was introduced for the purpose of 
proving the truth of the facts stated, that is, it 
was offered assertively, in violation of the rule 
against hearsay evidence. When Bertha Wagman 
was being examined about the second conversa-
tion with the defendant’s son (p. 49, State of 
Case, 1. 30), and related how the son had told her 
that when the father learned of the marriage “ he 
carried on quite terribly,”  the attorney for the 
defendant objected on the ground that there was 
no way of reviewing that testimony on the de-
fense, and the Court overruled the objection on 
the ground that the defendant did have a way of 
reviewing or denying this testimony.

Now we recur again to Mr. Justice Dixon, in 
the case of Rustling v. Rustling, Executors, 
where the true test of what constitutes hearsay
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is clearly established. If the testimony is offered 
for assertive purposes, that is for the purpose of 
proving the truth of the declarant’s statements, it 
is hearsay and inadmissible. If it is not offered 
for the purpose of proving the declarant’s state-
ments but merely for the purpose of indicating 
his state of mind, it is an exception to the hear-
say rule. In such a case the truth or the un-
truth is not material, and evidence will not be 
permitted to prove either the truth or the un-
truth of the statements. Now evidently in this 
case the learned trial judge did not put this testi-
mony in the latter class, because he admitted this 
testimony on the particular ground that the de-
fendant would on his defense have the oppor-
tunity of denying the facts stated in that con-
versation, and so by the record alone it appears 
that this testimony was offered and admitted not 
for the purpose of indicating the mental state of 
the alienated spouse, but assertively, for the 
purpose of proving the fact that the defendant 
wanted a rich marriage for his son, that he was 
very much upset and disappointed that his son 
had married a poor girl.

The appellant in this case is following the 
course adopted by the appellant in the case of 
Hillers v. Taylor, 108 Md. 148 ; 69 Atl. 715. There 
too the appellant in her brief took the position 
that the testimony of conversations with the 
alienated spouse were offered merely for the 
purpose of indicating his state of mind. The 
Court of Appeals, in an opinion by Judge Sch- 
muckler, on page 716 of 69 Atl. HELD:

“ The appellee in her brief filed since the 
hearing of the appeal, contended that as the 
evidence excepted to was not offered and ad-
mitted for the purpose of proving the mis-
conduct of the defendant with the plaintiff’s 
husband or the alienation of his affections,
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but solely for the purpose of showing the 
state of his feelings toward his wife, and the 
purpose for which it was offered was openly 
stated in the presence of the jury, it was ad-
missible for that purpose under a well-defined 
exception to the rule against hearsay which 
makes such evidence competent in suits like 
the present one to show the state of feelings 
existing between the husband and wife.”

The opinion then proceeds to quote from Wig- 
more on Evidence, Sections 1730 and 1768 of 
Volume 3, more recently in Section 1730, and 
then from Volume 3, Section 1648, of Elliott on 
Evidence, and continues as follows:

‘ ‘ Declarations or letters tending to show 
the feeling existing between the plaintiff’s 
consort and the defendant may be shown, 
but it must first be shown that the defendant 
was responsible for the affection manifested 
for him * * * Declarations or letters of
the wife when the husband is plaintiff relat-
ing to the words or acts of the defendant, and 
tending to prove the wilful interference of 
the defendant, as they are merely hearsay, 
and would be dangerous because of possi-
bility of collusion between husband and wife. 
‘ Where, as in the case now before us, the 
wife is plaintiff, the rule would apply with 
equal force to declarations or letters of the 
husband.

When the declarations of the husband ex-
cepted to in the present case were offered in 
evidence, it had not been otherwise shown 
that the defendant was responsible for the 
husband’s state of mind toward his wife, 
although testimony tending to establish that 
fact was afterwards introduced. * * *
The state of Taylor’s feelings toward his 
wife were plainly shown by his refusal to 
occupy the same room with her or continue 
to live with her, and his declarations formed 
but a faint and unimportant addition to the 
evidence on that branch of the case. They 
did, however, tend to prejudicially affect the
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defendant in the eyes of the jury, although 
they were confessedly incompetent to prove 
the acts with which she was charged in the 
declaration because made out of her presence 
and hearing, and they should for that rea-
son have been excluded.’ ’

The circumstance here is exactly the same as in 
that case, and the same point can be made here 
as was made by Judge Schmuckler, ‘ ‘ When the 
declarations of the husband excepted to in the 
present case were offered in evidence, it had not 
been otherwise shown that the defendant was 
responsible for the husband’s state of mind 
toward his wife.”  The conversations with 
Bertha Wagman and Michael Brenner took place 
in one instance before the marriage, and in the 
other instance before the defendant knew of the 
marriage. How can this prove the defendant’s 
influence upon his son with respect to a mar-
riage that in one instance was not existent, and 
in the second instance, was unknown to the de-
fendant. This testimony did, however, tend to 
prejudicially effect the defendant in the eyes of 
the jury. It showed him up as a mercenary 
man, one designing a rich marriage for his son, 
ready to reward him with a share in the business, 
and grievously disappointed because of his mar-
riage to a poor girl. It set the stage for the sub-
sequent evidence which tended to show his inter-
ference with the marriage, and the ultimate sepa-
ration. It tainted the verdict of the jury, and 
the Supreme Court properly reversed the judg-
ment thereon.

Reference has been made in the appellant’s 
brief to the case of Renner v. Renner, and atten-
tion is paid to it because it happens to be a case 
in our own courts. There was a defendant’s 
rule to show cause why a judgment should not be 
set aside, and one of the reasons assigned was
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that the statements and declarations of the 
alienated spouse were admitted in evidence. But 
in that case the plaintiff was her principal wit-
ness, and the defendant was supported by two 
sons, one the plaintiff’s husband. From a read-
ing of the per curiam opinion of the Supreme 
Court one may infer the fact that the son had 
testified with respect to his affection or lack of 
affection to his wife, the plaintiff, and on re-
buttal statements and declarations of that son 
were introduced in evidence, as the Supreme 
Court said, for the purpose of affecting his credi-
bility as a witness for the defendant. That case 
has no relation to the question here involved, and 
for that reason it was properly disregarded by 
the Supreme Court in its opinion.

It is respectfully submitted that the Supreme 
Court justifiably reversed the judgment of the 
Essex County Circuit Court on the ground above 
mentioned, and that the judgment of the Supreme 
Court should remain undisturbed.

POINT II.
The defendant, by his answer denied that he 

was responsible for the separation, and he testi-
fied (State of Case, p. 74, 1. 38, etc.) that in 
November, when he learned of the marriage, he 
congratulated both of them, requested the plain-
tiff to remain in his employ until January, and 
proposed that they should then set up housekeep-
ing, promised to furnish the home and to in-
crease his son’s, the husband’s salary. He de-
nied that he wanted his son to marry for money, 
that he ever proposed a divorce, and also denies 
responsibility for the separation. The plaintiff’s 
husband, Joseph Leavitt, testified and he cor-
roborates the defendant’s testimony that he never
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interfered in the marriage or suggested a divorce 
(State of Case, p. 120), and his explanation for 
the separation is that in January, 1927, he pro-
posed to the plaintiff that they should get up 
a modest home and that she was dissatisfied with 
that and ceased her marital relations with him. 
Admittedly there was a separation between the 
plaintiff and her husband. Plaintiff’s contention 
being that it was brought about by the unlawful 
interference of the defendant; the defendant 
denying any interference and disclaiming any 
responsibility for the separation. On these two 
conflicting contentions the case was submitted 
to the jury, and the defendant requested the 
learned trial court to charge:

“ 3. If the wife’s affections had been lost 
or withdrawn from her husband for other 
reasons, or through other causes than the 
defendant’s course of conduct, plaintiff 
should not recover. The plaintiff must show 
that the defendant wrongfully and wilfully 
attempted to alienate the husband’s affec-
tions, and if you are not satisfied that de-
fendant wilfully and in bad faith to the 
plaintiff alienated the affections of her hus-
band, your verdict should be for the de-
fendant.”

We submit that the defendant was entitled to 
this instruction, for if the separation was due 
to causes over which he had no control, then the 
defendant was entitled to the verdict of the 
jury. This is the rule laid down by the Ken-
tucky Court of Appeals, in Scott v. O’Brien, 110
S. W. 260, 16 L. R. A. (N. S.) 742, and in the 
opinion in that court rendered by Chancellor 
Clay, on page 744 of the 16 L. R. A. (N. S.) the 
Court held:

“ The general rule is that there is no 
ground for an action where a spouse vol-
untarily gives his or her affections to an-
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other, the latter doing nothing wrongfully to 
win such affections. To support an action 
for alienating a husband’s or wife’s affec-
tions, it must be established that the de-
fendant is the enticer. Mere proof of aban-
donment, and that the husband or wife main-
tains improper relations with the defendant, 
is not sufficient. 21 Cyc. Law & Proc. page 
1621; Buchanan v. Poster, 23 App. Div. 
542, 48 N. Y. Supp. 732; Churchill v. Lewis, 
17 Abb. N. C. 226; Warner v. Miller, 17 
Abb. N. C. 221. In 15 Am. & Eng. Enc. 
Law, 2nd ed., page 865, the rule is thus 
stated: ‘ In order to sustain an action 
for the alienation of the husband’s affec-
tions it must appear, in addition to the fact 
of alienation, or the fact of the husband’s 
infatuation for the defendant, that there 
had been a direct interference on the de-
fendant’s part, sufficient to satisfy the jury 
that the alienation was caused by the de-
fendant; and the burden of proof is on the 
plaintiff to show such interference.’ Again, 
on page 866, it is said: ‘ But to maintain 
this action, it must be established that the 
husband was induced to abandon the wife 
by some active interference on the part of 
the defendant.’ In 3 Elliott on Evidence, 
Sec. 1643, it is said: ‘ To entitle the plain-
tiff to recover in an action for alienating 
affections, the burden of proof is upon the 
plaintiff, and the plaintiff must show that 
there was a direct interference upon the 
part of the defendant, that not only was 
there infatuation of the husband or wife 
for the defendant, but that the defendant 
by wrongful act was the cause of it.’ In 
the case of Waldron v. Waldron, (C. C.) 45 
Fed. 315, the Court in an elaborate discus-
sion of the question, said: ‘ Defendant should 
not be held to answer on damages because 
plaintiff’s husband left her, though without 
good cause, and afterwards fell in love with 
and finally married defendant.’ ‘ If, * * * 
(the husband) alienated his own affections 
from his wife; or if they were alienated by
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the plaintiff’s own conduct * * * 0r both 
without the interference of the defendant; 
or if they were alienated by any other cause 
known or unknown, over which the defend-
ant had no control, or exercised no inten-
tional direction or influence—then the plain-
tiff, howsoever unfortunate or wronged, can-
not have her action against the defendant.’ ”

. We respectfully submit that the Court’s re-
fusal to charge the Third Request deprived the 
defendant of the right to have that defense 
considered by the jury and constituted harmful 
error.

We respectfully submit that the judgment of 
the Supreme Court should be affirmed for the 
reasons herein indicated.

Respectfully submitted,

FREDERICK JAY,
Attorney for Defendant-Appellee.

JOSEPH KRAEMER,
Of Counsel.






