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Statement of John Higgins

Case Name: A.R. DeMarco Enterprises, Inc.

Case No. 00-0031-1G

Date: September 27,2000

Time: Approximately 9:25 A.M. -
Place: The Department of Environmental Protection in Trenton, New Jersey

Legend: ‘WM: Civil Investigator William‘McGough

SS:

SS:  Civil Investigator Shawn Stewart from the Inspector General’s Office
of the State of New Jersey

JH: John Higgins from the Department of Environmental Protection
John just for voice identification if you would just identify yourself please.
My name is John Higgins I work for the Department of Environmental Protection.
Thank you. And Shawﬂ just for voice identification, if you would identify yourself
please. |
My name is Shawn Stewart I work for the Inspector General’s Office.
Now John we’ve been intervi.ewing you for about a %2 hour or so going over some of the
particulars of your involvement in the DeMarco incident. Is that correct?
Yes.
And what I have advised you is that I would like to memorialize some of these facts on
tape at this particular time. Is that correct?
Yes sir.
You are obviously aware that we are tape recording this. There is a tape recorder sitting
on fhe table correct? |
Yes.
You have no problem with us memorializing this on tape? ,‘\

No I have no problem at all.
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WM:

Andas1 explained to you earlier Shawn and I are simply here to | g’ather facts regarding
the procedures that were followed in the DeMarco’s case. Correct?
Yes.

And what we have discussed previously is your involvement in the DeMarco case, how

- you got involved and what procedure you really did along the way.

B

Correct

Just for some identification purposes John your last name is Higgins?

That’s correct.

And currently your positibn‘ with DEP ‘is Coastal Zone Specialist-1? |

Yes. |

I believe you said you”vé been with DEP since March of 1962.

Yes Sir. « |

And your-typicél duties particular at this particular time with DEP are doing follow-ups
on ordered restorations. You in other words you go in and that make sure orders are
being followed to feétore Wetlands.

Yes. Actually, actually develop in some &;ases plans for the restoration. For the property

owner.

. Your date of birth John?

[Redacted]

: . And your social security number? ‘ B

[Redacted]



Statement of John Higgins

Case Name: A.R. DeMarco Enterprises, Inc.

Case No. 00-0031-IG

September 27,2000

Page 3

WM: And a phone number whére you can be reached during the day John?

JH:  Ah, area code (732) 255-0787. ) |

WM: Okay, the specific reference to the DeMarco case you told me earlier that some time
January 2™ or 3™ of caléndar year “98" um, you were in the Pomoné field office when
you were, ah met Witil a EPA Official with reference to some photographs is that
accurate? .

JH:  Yes.

WM: Why don’t you give me a quick background of the individual that you met and what

- transpired there. |

JH: 'i"he individual came into our office his name is Jack Adouel. Idon’t know how...I have
to look for the spelling. He indicated that he was from EPA and Criminal Justice or
Federal Crin;inal Justice something like that. He put three photographs down and asked
us, asked me if I knew what they were. And I asked him to provide just a little bit more
information so I could identify what he was looking at. After going through topographic
maps and ,sorﬁe soil surveys that we had I was able to indicate them. that knowledge of
each of thése éites. One was hum, a Blueberry you pick field on Rt.72. Ultimately, we
found out it was owed by a Professor Garlin. We looked our second site was.looked at
was a photo which we all determined it to be the Garfield DeMarco Bogs on Rt. 563,
South of Chatsworth and the third site grew to be part of the Moore property, known as
Buttercup Bogs, off of Rt. 206 or East of Rt. 206.

WM: Now your understanding of this um, these EPA photographs was that they had been
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looking for or trying to document if there was expansion into wetlands by these farmers.
Is that correct?

Yes that is correct.

:  And these particular three photograph were brought to your attention as an expert in that

area to see if you could in fact confirm that there was expansion?

That’s correct. I indicated that to the ‘ihv‘estigator that at that point I had no knowledge of
ahything going on at the site. Because there was nothing to draw us into underﬁ our set of
laws and regulations. However, I would look at them and give them as much information
as we could possibly find. We have may have had something in our backlog, I would
look. We did do just that. We pt1t together a series of maps and soil surveys and NWI
ma}\)s. Ownership and a assessment of atn initial ground, I won’t say investigation ...I
won’t say investigation but a ground look at the site from the side of the road. And what
we felt may or may not have been going on. That gave us time to go further ‘intQ looking
tlt each site and make further comparisons, based on our ability to captﬁre other
knowledge, 0ther photographs. In the case of the Moore Property we have céptured some
GIS material from our Trenton Bureau; wltich suggested that they were doing work
internal of the Bog which would be normal farming pr’atctices and the exempt.under Fresh
Water Wetlands Protection Act.

So ultimately the »Moot'e Property was found and did not have any violations?

I’m not sure if they ....they may have sited that. Somebody may havev just said that, that’s

a violation. This is my view of it, it fit that definition of being exempt.
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The Gartland you indicated earlier was there may have been a violation, but it was
approximately a quarter of an acre of land that was involved.

Yea, what we felt was about a quarter of acre maximum half of a forested wetland area
removed to re due the blueberry, cranberries whatever he was going to do at that point.
But it would not have been a significant violation. Ah.. -

Now when you, when you, after first meeting with EPA in these three photographs you
indicated that you went out and made every effort to ID the properties by driving and
going to the municipalities and going to look at tax records and all. As a result of that

you generated some type of a report for EPA. Is that correct?

~ Yea, I generated a report actually to our higher ups through the chain of command and

only to EPA. In fact at one point I was asked to return a call to EPA in New York, (God
what was the name of that) my Montgomery am I right, I want to sa:y Montgomery I may
be wrong. |

With reference to his photo gfaph?

Yea, I told hiin, told him what I found and what I was still working on.

Now from some of your off site Il call it, driving by ihe road inspections of the
DeMarco property ydu indicated earlier that you felt that there was some potential for
some violations there.

Yes that is correct.

And that was also part of thf; report tﬁat was generated including more of the Gartland

Property and DeMarco?. .
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JH Yes.

WM: That report WQuld have been generated to here in Trenton to the main office.

JH:  Yea, it would have come up to the chain of command, to my supervisor and to the Bureau
Chief to the Administrator. All at the same time. | “ : g

WM: Now at sbme point you indi_catéd that ah Leroy you refer to him as. Had r_ead your report
and advise you to go back to the property?

JH:  Yes. There was a serious violation.

WM: Would you identify Leroy for the record?

JH:  Leroy Cattaneo was the administrator for our unit.

WM: Okay. ‘Now %when he said to go back and do some fﬁrther research ah you said he
indicated to you but don’t go on the property.

JH: That’é- correct.

WM: And we discussed that in detail and your impression was not that was he was trying to
hinder your abilities, but he was trying to keep this investigation sort of low keyed until
you can maké a determination of what was going on.

JH: | That’s correct. \

WM: At some point yoﬁ developed further information by looking at the 'DeMarco property
a;nd you became concern that there was a violatioh there. Is that accurate?

JH:  Yes that is accurate, but the information that was on sight indicated to me that I felt that

there was a violation and I also felt there was an area nion violation. But I did not go

further to make the determination of doing the parameter method then. I simply said this
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. is what I feel it is.

Now at some point you met with ah Pat Slava who is Supervisor at DeMarco farm and
also with Frank Pendula(spelling) consultant for the farm. Is that correc‘t?

He’s a consultant for Garfield DeMarco, he may have other properties I don’t know.
Describe to me those involvements with Slava and Pendula.

We a on sight meeting out on the bog, very nice meeting very calm, we looked at certain
areas and I suggested that, that could be part of the violation that other area may not be,
may be an Upland. Frank Pendula was going to submit a report to me detailing what his
ﬁndlngs were as a consultant. And in fact in did do that, I disagree with Frank on the

soil analysis portlon of it. I had information that the hydrate list for with New J ersey

, included the soils that were on s_ight as being hydrate. I said I thought you better go back

2}

=

and check that again. Vegetation(analysis that he did ultimately became the same as we
did. We didn’t on the small area that we looked at we didn’t find any endangered
species, federally or state. But that is only one little small area.

Now at somé. point in the Spring time to enhance this on sight visit we decided to do what

I refer to as a fly over.

Correct.

Um utilizing State Police helicoptér you flew over that property?
Yes. We utilized New Jersey Steite‘ Police helicopter out on Mercer field.
Now’ again, your supervisor Leroy had given you specific instructions about this

photographic flyover did he not?
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Yes he has given instructions to both our self and the State Police by not to fly ‘diréctly :
over the sight, but to circle around the sight.

And your impression of that difective was agéin your words to me earlier was not to try
to deter your abilities but not to alert the DeMarco farm péople what we were doing.
That’ s (;orrect.

And as of that flyover you were able to develop some confirmation that there was some

- infringement in the wetlands. Is that correct?

Yes that is true.
Once you, once you done that part of your job function hum, what further involvement
did you have at that point?

I'was involved in a team effort ground inspection which included people from Pinelands.

It included other people from our bureau Bob Pacione. It included a soil scientists and

several people from the departments GPS Global Piloting System Unit. So they were
there to locate our pbsition on whatever we survey. But we were there a whole day and I
think 1t was April 11, 0of 1999. We took soil, we actually did the three parameter
approach requilfed by the law. We did soil analysis at seyerai points, we probably did a
total of I say a dozen borings. Most of (I/A) one of them, Iﬁost of them were wetlands.
One was not wetlands. We did an vegetilvle analysis of the site which jus“t cbﬁnt the
vegetation. Dominants wé had incurred a Jot of wetland vegetation 'whiie we were in the
wetlands. That was all documented photographed by the ,de_paftment up in Trenton and a

very massive report was written over a year and a half.
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WM: And part of your responsibilities would have been to generate a report of your specific
activities which would have ultimately become of that big report you’ll talking about.

JH:  Yea, all I did was take a copy, copy of my field notes of the soil bores and the vegetive
cover that we encountered at the area we were working in. Um, that was the only piece
of papér that I submitted to the overall report.

WM: And after that what is YOur involvement in that case?

JH:  Ihave no further involvement.

WM: Any consultative ’\discussions with anybody here about what should be done oqr"what
shouldn’t be done or any of that. , | "

JH: We had\ one team meeting that was the only one after that I attended. It was over to
review the largest photograph I ever seen in this place. Pieced to gether with all of the
information on it. Through the GIS and GPS and amazing that much information we caﬁ
put on it.

WM: Besides reviewing the photograph and documented certain things there is no speciﬁq
discussions about how we were going to proceed or how what we were going to do?

JH:  No. No not at that point at all.

WM: Now, that ends your direct or indirect involvement in the DeMarcov incident, from what
you told me earlier there was no discussions about what can or can be done or should or
shouldn’t be done with anybody here or anybody else for that matter.

JH:  That’s correct.. My‘involvem‘ent with blueberries, cranberries ended at that last team

meeting. And then have another one and I ..I handled the cases in the Pinelands, I don’t



Statement of John Higgins

Case Name: A.R. DeMarco Enterprlses, Inc.
Case No. 00-0031-1G

September 27, 2000

Page 10

handle the blueberry, cranberry.

WM: Now we also discussed your knowledge of the outcome of this. And you said your
knowledge is simply from what you rez{d in the newspaper. Is that accurate?

JH: That’s éorrect. |

~ WM: And taking a little Ii‘berty here to say what you read in the newspaper is in fact accurate.
Hum what was your from thirty some years here with DEP, what was your reaction to
what the settlement was reported to be in the newspaper?

JH:  Ifelt that the settlement was just and fair based on my experience in thls department. 1
knew it would be controversial because of the controversy from EPA and Official
Wildlife Service over the generél permit issué in general. Um, I think the decision to do
what they did was correct. It was not slated. Ididn’t see it being slated.

WM: Now we did discuss before about the GP23 Regulations.. During the time you were
looking at the DeMarco property this particular expansion was not available to those
pépple. Is that correct? / |

JH: Yea.l The iniﬁal GP23 was being developed and it was purportedly to come out I think
the Spring of “98.” However, it was reﬂrersed and it never appeared, they had to rework
the whole'fhing.

WM: Okay. So if one were going to encroach on wetlands and wanted fo follow what was
available at that time. The procedure would be an individual permit application. .

JH:  Yes because the activity was the nature was never been covered by a GP. Or general

permit, there is a list of them they don’t cover this type of activity. -
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WM:

— .

And in general again, going Back to ﬂ;at tifne if I had to apply‘ for a general permit based _
on your experience »vvvhat kind of time frame am I 160ki_ng at before I could hope to get
apﬁroval if I‘did at all?

I would think you go at least one to two years. With all of the documentations support
you would have t§ get pﬁt togéther the various 'su.rveying applications have td be applied.
Whether théy;b‘e photogr__aphic.or whatever. ‘/Ah, support informétion from many, many
other groups to support their case. And just a genefal review of within the department
and seems to take a long time with that type of activity. | |

And just based on your ekperien’ce and ball park, do you have an idea of what that might
cost me over that two year period of time? | |
I’ve seen cost to applicénts ranging frOin $100,000 to approximately $200,060.
Depending on tﬁe size of the property activity. I’.m ﬁot even falking about casinos, I’'m

just talking about land use. Casino’s are much higher. Much longer.

. Mr. Hi ggins is there anyfhing with reference to this with your involvement in the

: . P
DeMarco case that we haven’t covered here that you would care to add before we
terminate this interview?

I’m not sure I think I covered everything. . :

At anytime during your involvement in this, did you feel you were being um swayed

- from your normal regular activities?

No I never felt that, I felt that we were going from an individual investigator to a team

investigation. Yes. Never being swayed from anything.
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WM: Okay.

JH:  Imay have missed some point along the line because the time frame we’re in, but I don’t
think so.

WM: Shawn do you have 5nything you would like to add at this point?

SS:  NolIdon't

WM: If there is nothing further the time is approximately 9:49 a.m. All those present at the

beginning at this statement are still present at this time.

H:\Inspector General\DeMarco Transcripts\Higginsstatement wpd
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Legend: JK: DAG/Deputy Inspector General John Kennedy

RS:

RS:

LL: DAG Louise Lester ‘
RS: Robert Shinn, Commissioner, DEP

~October 17", 2000. I'm Députy Attomey General John Kennedy uh, here with

Commissioner Robert Shinn of the Department of Environmental Protection and Deputy
Attorney General Louise Lester. Um, Commissioner Shinn first of all as I’ve explained

to you we’d ﬁke to talk to you about the, the um alleged wetlands violation on the A. R.

- DeMarco Enterprises property um and the proposed settlement of that violation and I’ve

asked you if it’s okay if I tape record the interview so that we have an accurate record of

our conversation and uh is that okay with you if I tape record?

That’s fine, okay.

Um, Commissioner I’d, I’d just like to ask you tb start at the beginning as best you can
um, and start with what was the first um information you received, what was the first

. ‘
awareness you had of the alleged wetlands violation.
Um, it was uh, I believe a phone call from Jean Fox of Region 2. She’s a Region 2
Admi‘nistrato‘r.um, advising me that they had identified uh, some wetlands violations in
the Pinelands and um. so I um, basically got her in touch with uh, Lee Cattaneo who was
at that time uh, in the Land Use Department and his fesponsibility was enforcement and

uh, so between those two-agencies they started to work through these violations that were

apparently from aerial photography and I’ve never seen it but uh, I assume that uh, they

-would, originally they identified uh, four or five violations or potential violations and uh,
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j

I think one was the Burliﬂgfdn‘ property and I quite frénkly don’t remember the other
couple, DeMarco was the ‘l'érger ‘oné and there was anotheri grower 1 thmk it was uh, um, a
small grower that’s uh, ah, I ;:an’t remember the name ru probably think of it by the time
the interview but as it evolved um, these I guess were either de minimis violations as.I
understand it they work through a process with uh, uh, uh, White Bogs Violation of some,
something Enforcement worked out with them, some sorf of remedial type uh, resolution
the issue and I don’t know _any' specifics of that as well. Um, when it.got down to the
DeMarco uh violation that'that was the one that uh, everybody felt needed to be pursued,
our enforcement and EPA. Um, I basically at that point uh, I talked to Mike Hogan about
uh him taking over that uh responsibility because I recused myself and he advised me that
He was recusing himself so uﬁa, I moved that responsibility to uﬁ, Mark Smith to sort of
track the issue til we can gef it you know completed, settled and move on with it. Um,
and at that point since um, Miké was uh sort of out of the loop, somewhere between when
Mike told me he was recused and me appointing Mark to foiloW through I asked Lee
Cattaneo,to Be respohsible since about that time I think Lee moved fromuh, Land Use
Enforcement to the State Planning Commission so there’s nothing worst than having
somebody that knows the earlier part of the process being moved out. I asked him if he

would keep that issue so that he could follow through and we’d have all the original

- contacts and he would know it from, from day one position and uh, as far as1 know, he,

- he, uh, stayed with it until it got to a point it was sort of a (I/A). Um, and um near as I

can tell when the; you know I don’t have, I haven’t been able to pin down the date that I



Statement of Robert Shinn

Case Name: A. R. DeMarco Enterprises, Inc.
Case No. #00-0031-1G

October 17,2000

Page 3

actually recused myself but I think it was t}\w third or fourth week of June of ‘98
somewhere around that time fraﬁle. Uh, I knew Garfield personally uh, and uh, you

know I was uh, on the original Pinelands Commission uh, I was the uh, eighth vote on
the, for the plan on August the 8™ of 1980. I’'m a roll call vote in the county college and a
memorable occasion uh so I’ve really had an involgfément in the Pinelands uh,
Commission process until I went into the legislature in 1985 and obviously it’s a conﬂict
so I had to resign from the Commission, then from the organizational time frames of the
Federal Act of 1978 National Parks and Recreation Act and then the following year the
Pinelands Protection Act, I was Burhngton County’s representative on the Commission
and uh really spent a lot of time working uh, through the issues and uh, talking to people
about the Pinelands and the plan and uh, getting a lot of input from all the sectors relative
to the Plan and its impact and sb on, and so I’m familiar with the CMP, it’s the
Comprehensive Management Plan (/A). Uh, so uh, but my real reason for recusing
myself, it’s not the familiarity with the Plan that drove me to do it but it is my uh, long
time relationéhip with uh, Garfield that uh, really led me to do that, I thought that was uh, .
you know, not you know the conflict in itself was certainly the appearance of a conflict
and uh, ‘appearance is 99 percent of the battle in this business so I just wanted to ‘remove‘
myself and uh, sometinie thereafter I found Mike recused himself and I, you know I gave
the responsibility to Lée Cattaneo uh, I asked“ Mark to sort of shepherd it so that we -
would keep this moving and get it resolved because the longer these things‘ hang out

there, the more uh, various agencies seem to uh, and the environmental groups try to
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RS:

RS:

RS:

RS:

RS:

RS:

RS:

make issues out of it for whatever reason and uh, I just wanted to get it through the
process in a pfagmatic way and get it to resolution and uh, so uh, lets see, what’s the next
thing that I recall happening.

Let me just, maybe I can guide you aibng. ..

Yeah, if you got some. . .

If I ask some questions that I, I’ll just take you back um, to your conversation with Jean
Fox and maybe we’ll just go step by step. ,

Mmm hum. |

You talked to Jean Fox from‘EPA Region 2. Um, she identified potential violations, um,
you told us that you put her in touch with Lee Cattaneo.’

Either her or her staff I forget which but uh. . ..

Okay, okay.

I told her that uh, uh, he was handling it, the enforcement area and uh, tI{at, that’s who
would be handling the case.

Did you know at that time that one of the properties was the DeMarco property?

I understand he was one of the five. ' | | —

Okay.

Yeah.

And I’m sorry other than you telling her or her staff who to contact did you do anything
else about it at that time?

Just telling Lee basically what communication I had with Jean Fox and you know just put
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RS:

RS:

RS:

{

him in touch with, I probably with her staff.

Mmm hmm;

Whoever she directed to handle it on her end so that’s uh, sort of it at that point.

Okay. What was um, what was the next contact you had with this matter?:

Um, the next thing I remember is uh, -aﬁd I don’t remember what time frame we’re in but
probably a‘couple months after maybe two or three mﬁnths after the initial NOV’s were
issued um, I got a leiter from Cliff Day ‘that sort of 'alléged all sorts of other infonﬁation
that he had that uh, I haven’t seen you kno;v.'

You haveﬁ’t seen the iﬁférmation, 1is that what you mean?

Yeah, the,'whatever information he had documenting his allegations uh, I hadn’t seen and
this had been going on and I knew he kﬁeW it_had been going on and it, it strictly

aggravated me that you know he withheld information because we’re sort of partners in

* this process uh, in things like the uh, HMDC (I/A) Program. We're trying to. work

together with EPA, Anny Corp, Fish and Wildlife, (VA) ﬁm, to get through this process

uh, as a, as a team and certainly if we have anything with Fish and Wildlife uh, we sort of

work as partners and to get a controversial issue and have them sort of expose something

to the press that we don’t have information on and then chastise us for not doing XY or Z

is a little tough for me- te digest, I really uh, and I’ve sent in a fairly sharp response as I
recall uh, and uh, lets see time frame wiée. ..
Well, Commissioner let me, let me show you, let me show you a letter um, dated August

3 1999 signed by Chfford Day, Fish and W11d11fe um, and I’ll ask you to look at that, is,
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is that the letter you were just taikirig about?

RS: No, I Iuh,Isaw a press clip um, and I was looking at a press clip. I don’t rééall, Idon’t
recall this letter um, but it was laid out in a press clip and it was uh, very inﬂanimat'ory_
the way the uh, reporter Wrote it. Um, it was probably before this um, and I don’t know
whether I have that anywhere or not I doubt it uh, but it was in my clips. So we could
probably recreate it that uh, (I/A) I don’t recall seeing this at all.

JK:  Okay and that letter th;lt I’m/ showing you is actually addressed to EPA, it’s, it’s not
addressed tq the Departmeﬁt. . | L

RS:  Okay. Okay, did we ever receive thjs_letter do you know? |

JK:  Ibelieve EPA faxed it to Ray Cantor.

RS:  Okay, this has the potential violations in it or is this all DeMarco? |

JK: | That list of potential violations um, that uh, Fish and Wildlife Was identifying to EPA.

RS:  The Jersey Devil was that other violation, that name I couldn’t think of earlier it was
Jersey Devil Cranberries as I recall. Okay, yeah, I, I haven’t seen that letter.

JK:  Okay,sol, I Wmted to ask you if that was the letter but, but you had seen a press élip
that. . . .

RS:  Yeah.

JK:  Described the Fish and Wildlife letter.

RS:  Yeah, it was quoting Cliff Day and his allegations against the Department for not you

know being expansive enough with uh, our uh, our Notice of Violations so uh, that might

be the letter that uh, is that the letter, oh that’s the letter uh, in response to my letter I
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guess.
IK I think so from the wéy it startsﬂ that’s in your looking at é (Beep)
RS:  Excuse me.
JK:  T’ll turn the tape off here.
RS:  Yes.
JK:  Okay um, okay we were talking about the ietters.
RS:  Well this is his létter back to me. I wrote ﬂim a letter.
JK:  Right, which I doﬁ’t have. . .
RS:  Okay.
JK:  Solcan’t éhow it to you because we. . .
RS:  Okay. |
JK:  We, wehaven’t gotten a copy Qf it so but this is what we got from Lee Cattaneo. . .
RS:  Okay.
JK:  Sothat’s §vhy I can show you that but I don’t have your lettef.
RS:  This was his ietter in response tome. Yeah I wrote him a pretty caustic letter .uh, which.
I’m sure I have in my file, if you would like to have that.
LL: Yesplease. \\
RS: Uh, I>’ll get a copy of it for you.
JK: - Sure I’d appreciate that, thank yoﬁ.
RS:  Um, lets see okay, this is where he’s, okéy I p}}_t'a note lets discuss (I/A). Yeah and the

point that I had relative to Fish and Wildlife was um, selective enforcement issue, you
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RS:

"RS:

. LL:

‘RS:

RS:

RS:

know he was raising a whole bunch of issues that we didn’t.have in our records. He
raiséd some issues that we.didn’t have from EPA énd uh, I know one éf the issues |
because at that point we were just focusing on, on DeMarco and my concern about the
whole Cliff Day issue was selective enforcement. De,yDeMarco could be in a position to
say wait a minute you.’re enforcing against me and how about all the’éc other violations
that, here’s Cliff Day saying you kn()vs} you got all these violations and uh, I'm the only
one that’s getting enforced against so basically that’s, that’s why I"(Wrote this note to Ray
about the selective enforcement issue and if we had our self covered ﬁh, Irecall ever -
talking to him about it but um, let me see if I can find thaf other memo.

Okay. |

It might give me an idéa of what (:I/A).A

Alﬁght and I'll stop this again.

TA) |

’Ihank you.

Oi(ay, I appréciate that.

Um, so um, where were we?

You were, you were looking, you were poinfing to your note um,

Oh yeah.

In the September 17® letter to"Ray.

Yeabh, I, all basically all my correspondence is prepared by uh, someone ir; the

Department which the activities you know I try to make sure they prepare letters for me
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so if they got any nuances that I’m not aware of they’re built into the letter so uh, when I
get these letteré back and forth I usually write if it’s somethiﬁg that uh, that I need to talk
to a management team member about I’ll write lets discuss or FYT or uh,’ some cryptic |
note on the, that’s, that’s not too many more words than this but basically the, the issue I
wanted to talk to him about was making sure that we’re not open to a selective
enforcement challenge. It wasn’t about the DeMarco case or how he was handling it, it
was, but I don’t recall ever talking to he or uh, or Lee about it. I think the letter’s pretty
much, uh if we can find that letter uh, hopefully that will answer the uh, the issue because
‘Il think we wére talking about uh, the NOV’s that, that we were pursuing versus the list
that he had I would think there’s some additional acreage that he was pointing out that we
weren’t pursuing but it was EPA’s puréuit thaf we picked up and pu'rsu,ed basically using
their data and Fish and Wildlife was sort of jumping on our back and saying wait a
minute you didn’t even. look at this. Well you know we’re using data that’s EPA data and

we’re sort of acting on their behalf and uh, as a 404 delegated agency and uh, so

' hopéfully that’ll come out in that other memo but the concern I had was uh the selective

RS:

enforcement issue but I think working through the, the Fish and Wildlife list and the EPA

list, I assume staff addressed that so but I don’t recall ever having that conversation with

Ray. Um, in some of these conversations, it would be in a management team meeting uh,

somebody will say you wanted to talk to me about this issue and. . .
Mm hum.

Three or four words and it’s over. ,
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LL: Thank yéu WA).

RS:  Ithink that’s the letter we’re talking about, okay.

LL: And was that written by uh Mr. Cattaneo?

RS:  Yeahl think bit.was somebody in uh, in uh, lets see it could have been wﬁtteﬁ by uh,
probably somebody either Lee Cattaneo or éomebody in Ray;s Shop probably prepared
that memo. | |

JK:~ Okay and, and this is'\, your giVing us a copy of an August .1 o™ <99 lct’ter‘ uh to Clifford .
Day signed by you. |

RS: Mm hum. Yup. ’fhat’s correct. |

JK: - Okay. All ﬁght;

RS:  And that I think it lajrs out my concerns uh, rather caustically I admit because I remember
my uh, I was really distressed over receiving that at that time because instead of sharing

" information as a partner in this process, they did it through the média and sort of made us
look like we’re derelict in our duties and we were‘ acting on thre 1information that we had
from EPA so. uh, that was sbrt of what led to this note oﬁ this memo and um. . .

JK:  And these letters from Fish and Wildlife were the newspaper article um, did they concern
the, the general permit 23 proposai or, or was this all about. . . '

RS:  This was all enforcement.

JK:  Just...

RS: It was all enforcement related as I recall. This, this whole issue wés uh, I’m not sure, it’s

not mentioned in there but, but as I recall it was relative to uh wetlands violations that
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RS:

RS:

RS:

RS:

RS:

*

they perceived happened from their data. It wasn’t covered by the EPA data that we were
working on and the actual data I haven’t réally seen at all so uh but Lee Cattaﬁeo and uh,
uh, Land Use Enforcément is probably directly familiar with that and can probably show
it to you. |
Okay. We, we’ve talked to Lee, we’ll probably have to go back and talk to him for some
follow-ﬁp stuff but we, uh, we can do that. Um. . . |
Can I see that memo just a minute.

Yeah absolutely.

Just to refresh my memory.

Sure:

Okay, there only four acres difference I guess than uh, of thé 72 acres of potential
violations that they have identified, there are only four that weren’t in our, our um,
already under aciion by us and the, if you read the newspaper article it wouldb look like we
missed half of the violations when it was really is, you know a small amount, I don’t
know whethér the small amount ever were part of the process or not but I assumed that
staff worked through that. |

Mm hum. Okay. Um, so you’ve taken us through uh, a phone call from Jean Fox um,
putting EPA in touch with Lee Cattaneo’s group.

Mm hum. -

Um, you’re seeing the newspaper article about the uh. . .

Mm hum.
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JK:

RS:

RS:

RS:

Fish and Wildlife letter.

Yeah. .

You’ve given us a copy of your August 19® letter thatvI guess reéulted from that um, and
next you said you, you have this note to Ray Cantor lets discuss because of concern about
a selective enforcement argument. What was the next communication or iqvb'lvement
that you had with this DeMarco uh, wétlands matter?

Uh, just uh, follow-up with uh, uh Mark Smith as to is, is it progressing, you know what,
are we getting close to the final resolution of this and uh, just where it is in the process,
that’s and he’d give me you know a generic rendition of weil its in dispute resolution
that’s in, Federall process it was in and of course it’s um, it’s uh, thaf was over a year and
a half ago I guess from when this really initiated so it filled up a long, long process um,
and Mark left and uh, um, aBout lets see about four months ago roughly uh, Gary
Sondermeyer has taken Mark’s place and uh, so uh, he’s now sort of my designated
person to get up to speed and you know make sure the process continues to be deliberated
and hopeﬁllly get to the end of it at ;s,ome point.

Okay. Did you ha\}e um, 'did you have any discussions with any of your, your staff about
what course of action to take on this uh, alleged wetlands violation?

No. Asfarasl know they were, they were in the process of issuing NOV’s to uh, at least
DeMarco and possibly Jersey Devil, Darlington and one other person that uh, and

subsequently uh, by inquiry I heard that uh, most of the other uh, alleged violations were

being worked out in some fashion and I don’t know how, uh, that uh, DeMarco was going
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RS:

RS:

RS:

to be the one that thgy were pursuing and that’s as much as I know about the NOV pért of
this

Okay. What about the um, the settlement negotiations, did you have any, any discussions ‘
with any member of your stoff about them? |

Not really just as to the status of the, the activity every month or every other rnonthI
would ask Mark about, what part of the, where aro we in this prooess, is it moving
forward and so on and so forth but uh, and he would, his response would be it’s in dispute
resolution, it’s you know tentative settlements on the table, it’s_ you know whatever the
status was of it generically. Uh, and other than what T read in tho newspaper that’s uh,
that’s about my information source.

Mm hum. Um, other than getting a status on it, did you‘,‘ did you give anyone any
instructions or direction? :

No,»um, nope.

Any indication of how you wanted the matter to be resolved?

‘No, I'm, you know it’s, it’s uh, you know just from a perception standpoint it’s, it’s ano

~ winner for, for me from uh, uh, public perception standpoint so uh, I reoused myself

pretty early on and just képt away from it.

" Um, I want to show you one other memo that we got from I, I think from Lee Cattaneo I
.- couldn’t be sure, we’ve talked to a number of péople. Um, it’s a memo from Lee

- Cattaneo through Ray Cantor addressed to you um, dated April 27", ‘99 and uh, it’s

concerning this, the DeMarco wetlands violation.
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RS: Mmm hum.
JK:  IIL, I'll show that to you, ask you to look at it and I just, once you’ve had a cﬂancc I'm
just gonna ask you if you remember ever receiving that.
RS: Idon’tat this point but let me read it. (Period of silence while reading memo.) Idon’t
really remember seeing it um, and that could be uh, due to SSmebody intercepting it like
Mike Hogan or Mark and uh, here’s their notes on it, cause, yoﬁ know, probably read'the
memo [ usually mark, if I read it I mark a check mark up in the corner on my memos that
Iread it and uh, Debbie doesn’t get a memo with a check mark it goes Back in my folder |
and I keep seeing it forever until I put a check mark on it for a note.
LL: (Laughing). |
RS:  Uh, she’s very proficient at that so I would guess that somebody inter, intercepted this
memo uh, on its way to me uh. . .
JK:  Okay.
RS: My guess ’would probably be Mark or Mike uh because .I recused myself that would be
my guess. |
JK: Ckay.
RS: Idon’trecall seeing that.
JK:

Um, I’d, I’d ask you about any conversations you had with people in-house in, on your
staff about this. Have you ever had any conversations or interaction with peoplé outside
the Department. . .

No.
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About the wetlands violation?
RS: | No, I don’t discuss it.
JK:  Have youl ever had any conversations or communications with Garfield DeMarco about
it? |
RS: No.
JK: With any attorney or representative of h1s‘7
RS: No. | - | i ;
JK: Nope, okay. I’'m, ’'m éorry it’s just that you’re shaking your heag no. . .
RS: NoI forgot (VA) |
JK:  ButIjust wanted you to say it so the tape could pick it up not that I’'m doing anything
~ other than that. Um, any representative of A R. DeMarco Eﬁterprises?
RS: No. |
JK:  Did you have any communications with uh, with Glenn Paulson or any other one?
RS: I’ve had communications with Glenn but not about DeMarco.
JK:  Not about this. ..
RS: | Right.
JK:  Wetlands thing okay. .How abqut Pat Turpey, have you ever had any dealing with him on
this?
RS: No. Idon’tremember ever talking to Pat Turpey, this or any other issue.
JK:  Um, you mentiéned uh, that you recused yourself eventually. Could you tell us how did

that come about?
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RS: -~ Well uh, um, by virtue of, of my long time relationship with uh, Garfield and uh, when

the um, phone call came from Jean Fox and we star‘tedvto go through _the process of it,
identifying what the violations were uh, one of the earlier reactions I had were when we
adopted, see I didn’t think that this was ultimately gbﬁna be a violation quite frankly uh,
because when wé adopted the uh, Comprehensive Management Plan there was an area
called the preservation area and then there was an area we delineated a special agri and
uh, this is where cranberry égricultural and blueberry agricultural took place and in the
CMP that we adopted oﬁ August the 8ﬂ‘/of 1980, uh, in exchange for thg loss of beﬁeﬁcial
use of property rights, cranberry growers could expand their acreage um, and this line I
bélieve was drawn on the historic bouqdary of where éranber'ry agricultural existed and

current cranberry agricultural was a third of what it was historically so that was worked

‘out with the CMP when we adopted the preseﬁaﬁon area as far as loss of beneficial use

of property rights versus the ability to expand agricultural oberations up to the limits of
the specialized agri boundary and I think that had so?lething to do with the historic,
where cranbeh'ies were grown historically. | There’s a lot of bogs that uh, were abandgned
and you’d never know tﬁey were‘ bogs uh, five years latér because vegetation grows up
and unless you knew they were there, you can’t find them. Um, sowhén I first heard
about the Violation I thought well they’re not recognizing the CMP and.how it controls
agricultural so I thought‘ultimately thJS would all, so but when I saw that you know this
was really gonna be a violation I thought uh, I gotta recuse myself and that probably took

uh two or three weeks um, to get to that determination. I, I quite frankly still don’t totally
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understand exce;)t I know when uh, Darlihgton had uh, had uh, attempted to expand his
bogs, in the whites bog area which was State owned property um, he uh, was guided by
the Exeputive Diréctor of the Pinelands Cominission at that time, um attempted to get a
pérmit through um, Department of Iht‘erior of Army Corp or some process that took about
nine years um, with all kinds of complications and that was uh, that was the start of do I
need a permit or don’t I need a permit, there was ne%‘z’er any argument in my mind before
that happened and that sort of what drove the, the uh, issue of a general permit uh, for or
the cranberry rule so that growers could expand their acreage under the original concept
of the CMP ;in somé reasonable manner without these long years of delay. Um, of course
as it evolved, we, we’reA gonna own mofe éranben‘y farms then we’re gonna issue permits
on because of the, the fall off in the market, the market uh, just went, it totally ¢ollapsed
and uh, so we’ve actually acquired uh, at least one farm that I know of and have
applications for other farms in our Green Acres Program so uh, I don’t'knm;v whether |
~anyone will really use the cranberry rulé in the five year period as ironic as that may seem
~ after all this trauma and commotion over the cranberry rule uh, it’s you know that, that
whole industry is uh, is market based aﬁd uh, cranberries went from fifty, sixty dpllats a
barrel down to eight and change and ubh, it takes more than that to grov;/»‘em so cranberry
growers are in, in, and it’s ironic because they’re in a contract with Ocean Spray so their
productibn is, even though they’re losing money on it they can’t sell it to anyone else
because they’re in a coop with Ocean Spray Cranberry Company who is ’struggling at this

point in time for their own survival in the marketplace. It’s uh, a lot of complexities in
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RS:

RS: -

RS:

uh, that whole Pinelands area but uh, you know that’s sort of uh, a genesis of the

. cranberry rule and the disposition of it is uh, played out.

So let me see if I understand, under the CMP in that special agricultural district. . .

- Mmm hum.

Um, or at least as orig, originally envisioned in the CMP, cranberry growers would be
able to expand their bogs.

Mm hum, if; if they were in the speciél agricultural area.

Ah huh.

Which is if you look at the Comprehensive Management Plan as it was adopted of course

there’s been modifications of it along the way but uh, as it was originally adopted you’ll

_ find that this was the mechanism to um, both uh, and the Federal law had a lot of

language in it uh, ‘to preserve and.enhance and uh, um, not only the Pinelands and the
(I/Aj but the culturai in thé Pinelands, which is .an agricultural economy uh, talked about
the agficultural pretty extensively and ﬁh, the need to preserve agricultural S0 the. cultural
in the Pinelaﬁds and the agn'cﬁltural is sort of the economy or the big economy in the
Pinelands where intermingle um, and uh, so we spent a lot of time in the, in that aspect of
the CMP and that’s reflected in, this is, this and the, and the Pinelands Development
credits uh, were the tradeoff if you will on the CMP whjéh agricultural is never happy
with uh, but for the loss of beneficial use of property rights the ability to expénd |
agricultural was sort bf a quid pro quo if you will, at that point in time and uh, I don’t

know the details of everything that’s ensued over the last 20 years but uh, obviously
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there’s some modification of that somewhere along the line which I didn’t even pursue

that so.

And was it, as far as you understand, the original intent that they could expand within that

special agricultural district without getting uh, Freshwater Wetlands permit.
(I/A) that’s correct.

Okay and then. . .

‘That was signed off by the Secretary of Interior, the, the Pinglands process which uh, the

old Ex/ecutive Director, Terry Moore, will tell you that the Pinelands CMP carries the
weight of F edéral law because of the adoption by the State and the sigﬁ off of the
Secretary of Interior. The Governor has ten days to veto the minutes so it carries the

weight of State law and the Secretary of Interior has the same veto power so it carries the

weight of Federal law and uh, so uh, to my knowledge that, that was never formally’

modified by the Commission uh, but this Darlington permit application certainly threw

the future of agricultui'al in the Pinelands in to sort of question because of that. I think

\

what complicated it further Darlington was expanding his bog on State owned property so

that threw another wrinkle into it for other farmers more in the core of the Pinelands were

expanding on their own property so but it set some standard for, for a permit that sort of
carried some weight by someone doing it or I get someone else to do it so all wfapped up
in that is, is uh, this whole issue but I, I honestly thought that as we investigated these
rules and compared it with the CMP that thesé violations wouldvultirr'iately be resolved )

but ultimately that didn’t happen so when I found out that that wasn’t happening I just
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RS:

RS:

RS:

RSI: |
RS:

RS:

sort of stepped away from it.

Okay. And, and how did you find out that wasn’t happening?

. Well I had talked to Mike about it uh, as I recall he had a conversation with the Attorney

General’s Ofﬁce on the issue énd uh, um, I think he ultimately told me that uh, they had a
different view and uh, at that point I said okay, gonna reinvent the wheel I’m out of here
you know.

Then, so in your mind then you, you decided that you had to recuse yourself?

Exactly. |

Um, do, do you kné>w how far along the DeMafco matter was when you decided to recuse

yourself?

-It was in the early, very early stages. I know we, we, I gave it to uh, to Lee and uh I think

" I called him uh, somewhere along this line and just reaffirmed to him that uh, it might

have been aﬁef he sent me the letter, maybe that’s, was that signed by Lee that letter that
I said I didn’t see? | |
Um. ..

Some reason I called him uh, during the course of this process anci uh. ..

This uh, dated April 27® ‘99 memo.

(I/A) That couid have been close.

Okay which. . .

Yeah, that could have been close. 1 remember calling him 'at home once he wasn’t uh, I

forget where he was, he wasn’t available right away but he called me back.
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JK:

RS:

RS:

RS:

JK:

Mm hum.-

Um, and uh, and I told him that, that I was recused and then maybe it was this letter that
triggered that call I don’t remember the time frame but uh, it could have been. He, he
may remember.

Okay. So tell me what was your reason, your reasoning, why did you recuse yourself?

It was just uh, the situation where I was too close to the parties that were being issued an
NOV you know just. . . ‘

To Ga;rﬁeld BeMarco? o

I could do the best job of uh, giving the heaviest fine that ever was given and I ’d. be doing
somebody a favor sol just didn’t want to, it was a no winner for me and uh, I didn’t want
uh, any appearance of conflict in this issue ah, I’'m known in the Pinelands, I know a lot
of people in the Pinelands, 1 representéd a district uh, uh, as a freeholder historically uh, I
was on the Pinelands Commission um, so it was just uh, when these kind of violations

came up uin, I just was too close to the situation uh, uh to be, I didn’t want to be part of

- any of it. I knew Tom Darlington uh, I knew the uh, princibals in Jersey Devil Cranberry

uh, you know just uh, and I’ve got, you know I was the eight vote on the Pinelands
Comprehensive Management Plan in favor of it and that was a very controversial vote so
uh, probably the most memorable vote of my whole career uh, so I got a lot of strong

feelings about Pinelands and uh, people in agricultural and all that business and I had to

- get away from it basically.

And Garfield DeMarco in particular, how do you know him?
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RS:

RS:

RS:

RS:

U, it’s a little bit of a long story but wh‘en I first got into gbvcrnment uh, it was at thé
township committee level uh, and that was avpretty casﬁal introduction I uh, I had a front
end loader’uh, and uh, when it snowed hard I cleaned the driveway and fhe Mayor lived
acrosé the street and I always went over and cleanednhis drivéway just ;:ause I had a front
end loader and his driveway was snowed in so uh, hé was lookingl for tdwnship
committee candi‘déte and uh, walked acrosé the street and asked me if I wanted to run-for
township committee. I said what do they do you k,non, it was one of those things and
ultimately I did and WOII, and uh, I served as township committee under the Mayor for
almost nine years or I did for nine yeafs and uh. . .

I’m sorry what town Was this?

Uh Hainesport.

Hainesport.

Yeah a little town between Mt. Holly and Mt. Laurel. . .

Mm hum.

3,000 people; growing too fnuch now uh, but uh, it sfayed pretty much static for about 20
years or so until they ran sewer down and all hell breaks loose then. Um, but £he same
similar situation happened in the frecholder business, there was a Steering Committee at
that time in Burlington County énd there were 21 members of the Steering Com;nittee
and thé members that show up vote and there were two candidates, uh the Mayor of Mt.
Holly was Joe Weber at that time and a fellow by the name of Bill Shields from uh, Mt.

Laurel and they had a tie vote and uh, and they voted a couple of times and still ended up
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with a tie vote and someone mentioned my name that I had no knowledge of it and uh,
the majority of people supported me and uh, an Enquirer reporter wrote an article :abqut it
it was in the next morning’s paper and my wife picked it up. She got mad at me for, I
said it’s a misprint I don’t know anything about it and uh, she said well you better get it
straightened out so I uh, in the, in the same time frame When I uh, making a coﬁple phone
calls, Garfield called me who I didn’t know at that time. Iknew of him but I didn’t know‘
him personally, he said well you better gét your resume over, you’re selected to be a
Freeholder candidate. bA,nd I said well we got to talk a little bit about what they do, cause
you know, I, I knew for we got different services from the county but I didn’t know what
that all accomplished and from the time frame and I had my own buisiness at that time and
uh, so it was by virtue of the Steering Committee and Garﬁeld was County Chairman at
that time. So when I became a Freeholder um, uh, and I was there for until uh 198v5 from
1977 so uh, almost nine years, I seem to do everything nine years you know. ..
(Laughing)

Niné'years iﬁ the Legislature, Freeholder, Township Committee then Mayor uh, and I'm
on my, almost seventh year here so uh, history might bea pretty good predictor. Uh, so
that relationship between uh, you know I ran in the, that campaign that year I ran in two
additional campaigns uh, probably a couple of primaries as Freeholder that are challenged
in primaries so uh, I worked closely with Garfield through those campaigns and uh, uh,
sol had arelationship there uh, my business uh, uh Material Handling Systems and

Highway Tractor uh, we sold some equipment to cranberry growers not a lot but some uh,
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LL: ‘

RS:

RS:

so there was a business relationship as well. We didf stcel fabrication and uh, hydraulic,

- (Bnd of Side A of Tape) (Sidé B starts here) Massey Ferguson uh, representative and a

Comoda tractor repreéentative uh, so farmers that had those tractors historically came to .

us to get parts for thein we Wefe basically fhe only local source éo uh, tﬁe fact that we did
business uh, farmers in region Wasvuh, just a given maybe not new equipment but
certainly parts of hoses or O rings or packing for cylinderé énd those kiﬂd of uh,
miscéllaneous parts s"d I uh, Garfield uh, was a customer of uli, when I had my own
business uh, and We had a relationship from a Freeholder"standpoint so. . .

Mm hum.

Um and hé’s the County_ Chairman that uh, notified me that I'was uh, the winner of some
sort of stand off on uh, on who was to be selected for the Freeholder candidate so uh,
giveﬂ all that clearly thereis. ..

(Laughter) |

I had a conflict.

Okay. So oﬂbé you decided uh that you had to recuse yourself bccausg of all that, what

did you do?

- I talked to Mike um and told him that uh I was recusing myself and I wanted him to sort
~of handle this case on my behalf and uh, for the Department and uh, he said well I can’t

-do that I feel that I‘ﬁeéd to recuse mjéelf as well and uh, so uh shortly aﬁer_that I asked

Lee to, to take chaige of that case and uh handle it and uh shortly after that I, I don’t

remember the exact time frame but ask Mark just to keep track of where it’s going and
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RS:
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RS:
RS:
RS:
LL:

RS:

LL:

RS:

make sure it progresses.

Mm hum.

So that’s pretty much. . . .

Why did uh, M. Hogan have to recuse himself? Did he let you know? |
Well I believe that he thought that he had worked with me for so long that the perception

would be that I was recusing myself but he was representing me in this case doing

- whatever I wanted done so he thought that he would be conflict about because of that.

Uh, and I think that’s probably a pretty good evaluation in retrospect.
Mm hﬁln. |

Um. .. |

Did ylm talk to Mr. Hogan about that or, or. .. |

J’ustvrecently.

Or are you. . .

I asked him. . .

, Okay.'

Okay. ' S \

I didn’f ask questions at the time because I knew he knew Garﬁeld but it was sort of more
casual. .. |

Mm hum. )

Right.

Thén, then a personal relationship and uh, I asked Mike he said, 1 asked him you know in
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RS:

- RS:

fact we were talking about ;he status of the inquiry and what not and uh, I asked him why
he uh, recused himself and he said uh well I just thought the perception would be that,
that I was acting on your behalf anyway, I’'m your counsel and um you know I, I know
Garfield on top of that so I, I felt that uh.I should step aside as well. In reﬁospect LI
think that was a good decision.

So you had, so you asked Lee Cattaneo to take charge of it and you asked uh Mark Smith,
He wés your Chief of Staff at that time you said?

Mm hum.

You asked him to just stay? | ,

Make sure the process;‘\EOntinued. Make sure it moved along, that it didn’t get hung up
somewhere and two yéars later we’re sitting here with this whole thing in some sort of
litigation which uh, I thought the longef it went um, you know the beginning and end of
these things just if you can mové it to that uh, you know hopefully get it resolved with all
the parties and ﬁh, get beyond the issue cause it, it’s difficult being a Commissioner and
having a secﬁon of the Department you reaily don’t want to communicate with uh, and
you find yourself doing that you sort.of you know Ray Cantor shop, I don’t talk to a lot
mostly through Bob Tudor or Gary uh just because of this, this issue is ong‘ojng. ‘ |
That’s intéresting, tell me, tell me about that. Once you recused yourself on really on this
matter, I mean you recused yoﬁrself really jusi from involvement in this maﬁer, but how
did that affect your, your dealings with uh, with the Land Use element?

Well I, 1 just found myself being uncomfortable you know if I had Ray in my office he
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- RS:

may feel some implied influence talking about something else you know and I didn’t
want to, I didn’t want to be there so I found myself just sort of trying to work through
Bob Tudor or, or Gary Sondermeyer relative to those issues that, that Rayfs involved
with. There’s a lot of controversy in Land Uses you know.

Mm hum.

Uh, it goes on and on. Uh, from (I/A) to Cape May to uh, all kinds of issues uh, on
waterfront development and how buildings are positioned along the coast and it goes on
and on. Sol, Ijust waﬁted to try to not appear to be any influence on, on that section’s
decision making process. I think I carried that out fairly well, (I/A) . I made every effort
to do that.

This is a real quick question, um Jean Fox was that contact from Jean Fox by telephone
or by letter? .

As Irecall it Was‘by telephoﬁe.

And do you recall approximately when?

(Sigh) Well it was probably in June at some point, I don’t recall. . .

' Okay.

The specific date and I looked for some notes I might. . .

Uh huh.

Have had and I couldn’t find anything. I had trouble finding out exactly when I reéused
myself as well which I thought would be easy because Mike always makes notes of that

sort of thing and uh, he didn’t really make any notes either I found out so uh, but ’'m
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pretty sure it was uh, third or fourth week in June of ‘98 is when I actually did it. Do, did
he know pretty much when he recused himself or he was unsure as well?

I don’t think he did. I think. . .

Because when I, it had to be close to the same time because when Iv made the decision I
wanted to get out I sort of walked through Mark’s office to get to Mike and he was in
Mark’s office and uh, I said I’'m recusing myself from DeMarco and I want you to haﬁdle ‘
it and he said well I don’t feel I can, I’m, I’m recused as well so uh,. it was rlght around
the saﬁe time I think that uh, I don’t know whether he decided after 1 did or on the spur
of the moment but it was that kind of meeting and I guess uh, neither one of us really
documented it and uh, but it’s pretty close to that timé frame.

When you recuse yourself in a specific matter does someone else become the Acting
Commissioner for that matter? |

That’s sort of what I tried to ‘delegate to uh, well I tried to give Lee initially that
responsibility to handle that matter in total and later I just had Mark just shepherd it so
that it would .keep moving you know. . . ' | ‘
Mm hum. |

And if it wasn’t moving, if there was things that are highly charged peéple that are
handling the program feel like they need to go to somebody to get some kihd of decision
or ha%re a discussion then I thought Mark should be that person beéause uh, ﬁm, you.
know ﬁe knows that staff well and uh, he knows my situation, he knox;vs Mike’s recused

|

and uh, that was sort of my next logical step.
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LL:  And other than telling Mr. Hogan and Lee Cattaneo of your recusal did you tell ahyone
else? | |
RS:  Well Mark um, I told the.frbnt office um, I know John Kollar uh, and at some poinf I
don"t remember when I, I had some Con%/efsation with uh, with Eileen and uh, and I know
Mike Turpy knew, I know now whether I told him or, or John told himl we had some
conversation where I said T was reqused on, on thﬁt issﬁe and uh, so I knew the front
office was well aware of my position.
LL: When you say front office you mean the Govemof’_s office?
RS:  Yeah the three chiefs. ‘
LL: Yeah,I thought so. \
RS: Yéah, yeah
LL:  Okay.
RS:  And their deputies uh which would at that time was Bob F abﬁcant and uh, uh, John
Kollar has Deputy to MikeTurpey and uh, |
LL: Right. = |
RS: But Eileén I, I told directly. |
JK: | Is that Eileen. ‘-
RS: McGinnis, Policy and Plénning.
JK:  Why did you tell the Governor’s office?
RS:  Well it was a, any issues that ‘are uh; that héve a lot of media exposure uh, you know tliey

get questions from the press and so I wanted to make it clear to them that they didn’t do
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the normal referrals to me that you know I’d recused myself and I’d like them to work
through Mark and so it, I don’t get prodded with what are you going to do about this,

what are you going to do about lthat or you know uh, uh I think it uh worked to this point

~ anyway.

Did you have >any conversations with the anyone in the Governor’s office about the, the
sﬁbstance of this violation?

I don’t recall. Uh, probably not uh because initially I thought it was going tb resolve
itself. Ididn’t think it was going to be a big issue and then I found out it was uh, I4
recused myself, told 'everybody there that I had done that and after that I, I didn’t discués
it with anyone in fhe front office because of my recusal so uh, now Mark would probably
have but I’m not sure about that either. You know he’s sort of a contact uh as Chief of
Staff and since he was handling this if there were questions about it he would probably
have. (

So your, your contact with the Governor’s staff was to inform them that you were
recused?

Exactly.

And anything else beyond that?

Not that I rgcall; Uh, and if there was any uh attempted discuss‘ién my response would
have been that I’ve recused myself and you’ll have fo talk to Mark I mean if there was a

discussion that’s how I handled it because uh, I just didn’t discuss it after that.

Okay and . . .
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. RS:  One off my list.

JK:  Okay. So after you recused yourself you, you didn’t have any conversations um, about
the wetlands matter, the settlement, first of all with anyone from the Governor’s office, is
that right? ) |

RS:  Mm hum.

JK:  Uh, anybne from outside the Department in particular anyone representing DeMarco or
his company? |

RS:  Nope.

JK:  Did anyone, anyone attempt to contact ybu about this uh, the settlement of the wetlands
matter?

RS:  No I think uh everyone was aware of my recusal. I think it was in the paper for earlier
on. Um, because some reporters called me and uh,vuh, ydu know I, I forget what ;‘eporter
was, it seems to ‘me it was the Atlantic City Press, uh someone that cox}ers Pinelands
issues and uh, and I told them that uh I was recused on the case and Lee Cattaneo was
handling it aﬁd uh that’s as much as I was going to say about it.

JK:  Mm hum. Did Mr. DeMérco try to, to talk to you about it at all?

RS: No. Nope.

JK:  Anyone, anyone representing hirﬁ or his company?

RS: No. No.

JK:  CanlI ask you um about the Pinelands Commission, I’m sorry. . .

RS:

That’s all right.
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If I knocked you there. Um, and I’'m, I’'m asking this because of um, the sale of Pinelands

credits on this particular property. As Commissioner of DEP, do ydu have a seat on the

Pinelands Commission?

No. No, um;' the Co.mmission is um, appointments are govémed by the National Parks
and Recreation Act and it’s seven, by eéch of the seven south jersey éounties, seven
appointments by the Governor and one from the Secretary of Interior. It was uh, the
Federal attempt to balance the interest relative to the Jocal and the State aﬁd the Federal,
ydu know the Federal. ..

Mm hum.

Being the tie breaker vote is the concept so um, we, we fund uh, we work c_losely with
the Commission on acquisition like Green Acres is, does acquisition for the Pinelands
Commission. Uh, when I was a member I chaired the acqﬁisition subcommittee and
made uh prbbably enough recommendations on. acquisition to uh, uh _iast afew years but
we did it, we had a very aggressive a(;quisition program early‘ on. We had uh 502 money
um from the Federal government that we used uh pretty extensively and uh, so uh getting

property purchased, easements placed and using uh PDC’s was the original theory on, we,

" we’ve protected it but it’s only protected by the plan and the members of the Pinelands
Commission and Qvef time you need to acquire the most critical areas in the Pinelands for

their own protection either by easement or acquisition and uh, you know where there’s an

active economic uh, activity like uh, farming or um, where it’s probably the predominate

activity there uh, if that could sustain itself so you really didn’t have to do too much

Al
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IP’s. ..

- except acquire easements ultimately to keep it in that general use and uh, so that’s

obviously been about 20 years ago and uh, you’re still in that process.
Does, does the Department have any ufn, any like representative to the Pinelands
Commission?
. A L
Let me, let me tell you what, what I'm trying to get at, at at some point the Pineland

Commission issued a, a letter of interpretation I guess it’s called to DeMarco saying how

‘many credits he gets from certain land. ‘Would the DEP have any role in the Commission™ -

issuing a letter of interpretation to. . .

No that’s uh, they have a process for thafl uh, they have an application form the person

 fills out that is ‘asking lfor a,a determiha"[ion on credits and uh, I think it’s Bill Harrison’s

shop ‘who was uh, uh that processes ‘those and I think they made a spe01al effort to gear up

' to be able to respond rather quickly uh when fundmg became available because it was

never any, well there was some funding for the PDC Bank but uh, it wasn’t funded any
significant arhount u‘nt_il‘ the last couple of years and the credits moved very gradually |
because of the uh, uh the price structure of the credit and When the uh, uh credit. got
revalued uh through the ﬁonf office uh efforts with uh, uh that was pfobab]y a couple of
years ago I guess anu then we actions by Gormley with designaﬁn_g_speciﬁc funding for
the Pinelands and it was overall twenty inil_lion dollafs’ it sort of brought some .new'
dynamics to the PDC market both in 'avai]able‘fuhding and to the upgrading of the um,

value of the PDC itself more into the mainstream of the m’arke'tplace so uh but we don’t
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you know we’re not involved in that process at all.

Okay.

Um. ..

And what, what about the PDC Bank, do you have a. . .

I think I have a seat on it ahdI think someone represents me on it but I don’t know who it
is offhand. I probably should.

Okay. 7

Uh, uh I think a fellow by the name of Jack Réss um, operates the Bank for uh, Treasury
isit con. . |

I think it is Treasury. I think it is.

It’s, it’s Treasury. It used to be in Treasury and I don’t know whether it got moved to
Consumer Affairs but it I think it’s still in Treasury, I think I’m thinking of the State |
Planning Commission it got moved from Treasury to Community Affairs but I think the
PDC Bank is still in Treas@ and it would'proi)ably be somebo‘dy like Dennis Davidson,
he represents-me on the uh, uh State Agricultural Development Board. -

Mm hum.

And he may répresent me on the PDC Bank I’m not sure but there is a seat there for uh,
State agencies and I think I’m one of them. | |

Okay. Did youhavve any role in uh, purchasing Garfield DeMarco’s PDC’s?

(I/A) read in the newspaper article. | |

Okay and did you have any, any input or any conversations with any, with your
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| .repres.entative or anypﬂe on the bank about it?

RS: No. (Laughing) I don’t even know who my representative is 'quite': frankly that’s really
embarrassing. -

JK: Do you héve any questions Louise (I/A)? Commissioner is there anything that you would

* like to say other, in addition to what we’ve talked about?

\ E

RS:  Ican’t think of anything. Um, I think that’s pretty much my involvement.

JK:  Okay. Well thank you very much"for your time I éppreciate it.

LL: Thank you Commissiohe’f. ' |

RS:  Okay, thank you.

" END OF STATEMENT OF ROBERT SHINN
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MH: Michael Hogan, Counsel to Commissioner Shinn

- JK:  Mr. H;gan, I “d like to talk to you abouf the wetlands settlement that Wés negotiated
between your Department and A. R. DeMar_cb Enterprisés, Inc. and I ‘ve asked your
‘permission to tape record our interview. Do I have your permission to tape record this?

MH: :Certainly. |

JK:  Sir, I’drl_ike to go chronologically if we can and I’d ask you to go back and tell us §vhat
was the, your first 'contéct with the wetlands or alleged wetlands ﬁiling inthe AR.
DeMarco propeﬁy.

MH: I can’t give you an exact date, but it was prdbably, Well, several years ago, it was probably
about I want to say ’96, I don’t have a feel for earlier on, um, that a poténtial violation was
brougﬁt to my attention. !

JK:  Okay. In getting away from trying to remember exact dates, but maybe could you tell us
how you first became aware of it? |

MH: Um, Lee Cataneo, who was at that time, he waé I think he was Director of Enforcement,

" he worked for (inaudible) at the time. He came into my office and he wanted to chat with
me abdut a Pinelands matter and I, APinelands‘ matters sort of drifted towards me often
because I was on the Piﬁelands Commission for nine years so people figure Hogan knows

- about the Pinelands and he familiarly chatted he wanted to bring to my attention,
apparently there were sei'eral violations that, alleged \.'iolations that they, apparently

someone was looking at - EPA, I’m not sure of the dynamics between EPA and the
\
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Enforcement at that point, but they were looking at, there was no determination as to
whether there were violations or not, they were looking at them and actually I think I
probably asked the question, ya know, well why me ’cause and not the Assistant

Commissioner. Well, ya know, we know you’re in, have a lot of interest in the Pinelands,

. just, you work for the Commission and we’ll let you know. Isaid fine. It wasn’t really a

lengthy conversation ’cause, ya know, we talked abbut it, um, they still had to make some
sort of determination as to what they were going to do. I said Qell fine, do your duty don’t
be shy about it do what’s right. That was the first time. That didn’t really last more than
10 or 15 minutes.

Was Mr. Cantaneo looking for something either,

(inaudible) Oh, yes. Was he looking for something?

Yea, I mean why did he come to you?

I think he just, um, wanted to keep the Commissioner always poste(i there’s ﬁo reason
why, um, ‘V\;e had at the same time concurrently I guess with that I suppose we had a
development, 'a general permit and so I was involved in helping to develop the permit.
There was the general permit there Were two (inaudible) first term we had a general permit
’éause that’s the point where we were drilling. This may even have been in that time, ’'m
not sure, I just can’t fix the time frame, but I was involved in that maybe you’re gonna
have to ask him, maybe, because I was involved in, I had an interest in these violations
that they were vioiations. But I honestly didn’t and pretty much said well, ya know,

thanks a lot but do what you have to do. -



Statement of Michael Hogan

A. R. DeMarco Enterprises, Inc., #00-0031 -
October 18, 2000

Page 3

JK:

MH:

So you didn’t have an interest in these particulér violations. Is thét what you found out?
Ya know, obviously they were out there, but I nevef got involved in other violations so, ya
know, but people will tell you my door’s always open and people come in and talk to me
about everything, ya know. So that was the first time, um and I think he was going to,
tiley were going to go and d§ their review and I think he came in a second time which Was
sometime in the future, it wasn’t like next week or anything like Fhat. This time he
brought in some maps, photographs of maps that showed, I think there were three or four
potential violators out there. They had some fence(?) and did some homework and had
plbtted them out on maps and so forth and we talked a little bit further about it. But again |
there was no, I think they were just trying to work through it. And that’s (inaudible).

Do you recall if you gave him any direction or any.

No, the only direction I know I would have given him and I know I didn’t recall it at the
first, I might have probably said the same, do what you have to do, um, get your
homework done because, ya know, these people if they don’t think their going to violate
you their gonﬁa, ya know, probably defend themselves, but other than that I don’t know.
When you said to me do his homework, were you, why did you tell me that? Was there a
specific reason?

No, I mean other than the fact that you don’t want to accuse people of violating the law
unless you do your homework. I’'m a lawyer,)that’s the lawyer in me. Say get it right the
first time.

Were you aware right from the beginning that this was from the first meeting that you
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had? Were you aware that one of potential violations was on the A. R. DeMarco property?

MH: Yea, there Wére four, there were three or four names of potential violators that was one of
them.

JK:  Did that, did you do anything because it was A. R. DeMarco property?

MH: What was I suppose, do anything, I don’t, I mean like someth;ing? I don’t know what you
mean by doing anything. Did I teli them not fo do it? No, of course not. If anything I
said do your, do your horhework, do what’s right, with all of them. We were talking, we
weren’t talking, we didn’t fixate, obviously that one was the largest one in terms of
acreage, but there are others too and we were going tQ look :at them and I don’t know
whether one, I think one was going to be de minimis and that kind of stuff, but no
decisions of either of those meétings had been made and, ya know, I’ve‘ mofe or less, I've
never gotten involved in enforcement actions before I wasn’t particularly interested, ya
know, in this éne cause it’s not, I didn’t want to, ya know, that’s enforcement is to belthere
and I think he was just trying to keep me infonned which is fine - I don’t have a problem
with that. His wife works for the Pinelz;nds Commission so I think that he sensitive to the
Pinelands Commiss}iqn, it’s a big area, it’s very controversial and I think he was sensitive
to that.

JK: Okay.

MH: And obviously DeMarco is é controversial guy and that kind of thing. I think he was

cognizant of that, but as far as I was concerned it made no difference. Whatever

(inaudible).
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JK:

So, is there anything else about this second meeting? You’ve gotten us up to the second
meeting, you told them to do their homework.

Right, and that’s all I can recollect anyway for now. It’s in my memory, but I.

‘What’s the next thing that you remember?

Um, quite a bit of time went buy ’til about June of ’98 and at tﬁat time the first rule was
well, it was histoﬁ and we were working on the second rule and the second attempt to get
the rule (inaudi:tale) was really being developed m_ostly through\Réy Céntor’s office. I
obviously follo;:ved it because I had an inferest in seeing that, it’s a rule, a rule we wanted
to get done just like any other rule we want to gét done. But I didn’t have his, I wasn’t

involved in the dé'y-to-day development as much as I was in the first rule. Except towards

the end of the rule, when we had to get it, we had to get it approved through EPA and I

was much more involved working with EPA and With_ Jeanne Fox’s Deputy and Jeanne.

'To make sure we could satisfy what they wanted to, but the key in that rule is to

(inaudible) to be make sure that we weren’t creating an adverse impact on the wetlands o£
it had to be nﬁnimal adverse impact and so ultimately that, we came to an accommodation
with EPA as to that ’rule by making the necessary changes and then they signed off on it,
so that was my involvement there, but and the other'wag in May or June of 98 I_ think was
when I got an e-mail from Ray saying they were ready to file notice of violation and I

think they exercised their discretion not to go after the others. Because I think one of

‘them the fellow he had a permit he had gotten an individual permit, so that’s what I mean

they, EPA had listed this, one of these, three or four as a violator, and found out that they
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LL:

LL:

weren’t a violator they actually had a permit. But in any event, um he attached it says in

the e-mail, he attached the NOV but I immediately e-mailed him back and said, ya know,

I’m not the guy to talk to., Ray, you should talk to Ray and Ray if he needs to talk to the
Commissioner or whatever he should do that. I wasn’t involved in the matter by then I had
sort of made up my mind once it got down to focusing on any of them I felt that it would
be inappropriate for the Commissioner’s Office to get involved in a violation because if it
were to go to a hearing the Commission has to hear a rule on the violation, so because so
in other words, it goes to, if they cite them and if they can’t agree it goes to OAL and then
the OAL rules then it comes to the Commissioner’s Office. And we’re pretty clear about
not involving ourselves in an issue once it gets to that point because chances are the
Commissioner’s éuppose to stand épart so he can be effective in the event that he would
have to rule on any violation. So, anyway I sent him back and that was in 1998 and it was
right about that time that the Commissioner told me that he had recused himself and that
he told me,

September méybe . _ 2

Um, I couldn’t tell you when, but this; those e-mails wére in June of ’98.

Okay

Thought I knew- tﬁat, but it was right about that time, I, Commissioner told me that he’d
recused himself and told Lee that he should handle it and, in fact, at that time we were
going through a reorganization, Lee, I don’t know, it was shortly thereafter, Lee leﬂ\the

Enforcement Section and went into another section, but he and what I understood was that
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he kept the case to see ilt through, but from that, as far as I'm concerned from that point in
’98 T had no further involvement with it and about a day before I guess they were going to
release it to the press théy did something, Gary Sondermeyer, he’s Leo’s Chief of Staff,
walked in and he started, he said you know we are about ready to do this and I said I’m not
involved in that and he said you know you’re right and so to this day I’ve never read it
(inaudible). ‘ ' -
JK: Letmejustseeifl, or.«ask you t§ explain a little more. Is it, there comes a point where
you tell Lee the Commissioner’s Office doesh’t want to get involved because of the
‘possibility, you e-mailed ther;l.'
MH: Ididn’t say that, I said that I wasn’t involved in the matter, I would recommend you talk to -
Ray who, since he was really heading up the rule piece at that point and by that point we
‘hadn’t really gotten to, we were keeping him informed on the rule development, but things
were moving right. along. I didn’t really jurlnp in on the rule until we got closer to the time
we wanted to file it and we had to get EPA’s sign off on it. So, I just recommended that
he talk to Ray; Yea, to Ray Cantor. And I didn’t get any further respbnse back and
(inaudible). | |
JK:  What I was trying to get clear in my own mind was whether you didn’t have anymore
'~ involvement after that e-mail or was it after the Commissioner recused himself. You
know, like whlch
MH: Well, Ican’t recall exactly when‘he recused himself. In my mind I want to think it was

about that time, okay, and, um, so I don’t know how to answer that, I mean. I also, I recall
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the Commissioner telling me that he recused himself clearly, and that he told Lee

. Cantaneo. It has soinething to do I think iﬁ other dealings that I’ve had wheré I bumped -
intof.Lee, he, ya know, he afﬁrmedlthat to me about, that it occurred not about ar_lybody
checking up on him, but we worked together in lots of things. You know, the R
Commissioner recused himself on the NOV issue not,on the rule. There’s certainly no
need for him to (inaudible) the nile. | |

JK:  Did you also recuse yourself in any way?

MH: Well, I don’t think that I needed to recusé myself. Thad, ya knovf, _I know Garﬁeld
DeMarco, but I haven’t spoken to him in ten years, since I waé, well with one exception, I
was at a, when we rolled out the first rule we had érolling out bf the rule it'seif down in at
Reba Moore’s farm in Chatsworth. They had'all kinds of people there. Dick Sullivan was
there, former Commiséioner, the Pinelands Commissioner was‘there, and farmers were

| there and he was there and 1 s.hook"his_ ha;ld(inaudible) Thad soit’s fair to say I haygn’t
had, I, T uh, left the county, but not (inaud:ible) I'hadn’t spoken to him since 1991 or -

. earlier. Sol doh’f have, ya know, I not a farmer, ya know, I never, so,ibym what I felt was
that I was lookihg frém a differént level I didn’t want to get involved in it because of the |
violation. The violation could go to the OAL. The OAL cbuld end »up comi;lg up here and
it would be inappropriate for me to get involved in any violation. So, and I think that
afterwards, aﬁér he did recuse himself I may have even mentioned to him it was probably

better because that way people wouldn’t make the same allegations against me. I mean

I’'m from Burlington County, ya know, you could, the environmental groups they talk
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MH:

(inaudible) they can point their finger at anybody, So, I'wanted to try to keep a clean slate
so I did.

In general terms if violations go to OAL and then come here, what’s your role as céunsel
in those wetlands violations.

The Attorney General advises the Commissioner, but my role is is that after the record is
gathered, ya know, ybu have the record and we have to have_thé exceptions ‘and ydu have
to the advice from the AG’s Office separate advice and uh we put that together in a binder
and we provide that to the Commissioner and if there are any kind of policy issues that if
you legally related I provide them with some guidance on that. Ihelp, he’s not a lawyer so
I help sort of translate, ya know, the legal aspects of it for h1m We meet regularly, ya
kndw, we try to meet once a month. As the case is sometimes we don’t have a lot of cases
or other times we more (inaudible). |

Okay. You mentioned some, a couple of meetings and some e-mails with Lee Céntaneo.
Other than Lee, did you have any discussions; with anyone else in your department about
this wetlands ﬁlatfer?

No, not in any, any uh. No, I ﬁlay have said something to the Mark Smith group
acknowledging that, because when he recuses himself then Mark is the person who would

hear the case so to speak. So I’'m thinking in terms of not settlements, I’'m thinking in

terms of just, if there’s a fight this is gonna come up through the, up through the OAL

process and then Mark would hear that.

And he was in what position?
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MH:

MH:

Mark was Chief of Staff and so, >cause we done, this has happened before it’s not the first

time. Just to confirm with him that he know’s he gonna be the guy in the event any of

- these cases come up. But nothing in substance so far.-

How about.

Cause I really didn’t know the substance to be honest with you. Other than this matter.

- How about with anybody outside of your department? Did you discuss the wetlands

matter with them?

Um, no, no I wouldn’t, not, no.

Did you have any contact with Garfield DeMarco or any representative?

Well, no, I mean, uh, he, I don’t know, he has lots of lawyers so we and his lawyers come
and go into the départment in terms of other projects so I may haﬂze talked to people Who
have represented him or a representative, but I never had any discussion with anybody
who said I'm his lawyer can we talk about this or anything like that.

And I’'m asking you just about this specific matter.

Yea, no, no I know that. No, nobody has called me and said um, what you would
normally think can we talk about this, not at all.

Let’s go back over a couple of things that you mentioned.

Suire.

Um, go back to a couple, over a coupie of things, you mentioned that you know Garfield
DeMarco.

Right.
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JK:  Can you tell me how you know him?

MH: Well, 1 wés the County Counsel for Burlington County for a number of years. ‘He was the
chairman of the republican party at that time, at the time 1.

JK:  Okay, and when were you in the county counsél ’-s office?

MH: Well, I started as an Assistant Solicitor in 1977, a long time ago, and I was there, I was
Assistant for about nine yéars, then VI became County Counsel for about nine years, eight
or nine years. |

JK: Up until the early 90s?

MH: 1 think my last term ran oufin the end 0of 1991. 1 thmk it was ’91, fhey’re three year terms,
so, 91/ °92 (inaudible), right about then.

JK:  And did you come to the department from there;?

MH: Not immediately, um, I’'m gonna have to take this call.

JK:  Sure, I’m gonna stop the tape. Okay, Mr. Hogan’s back in the room so I turhed the
recorder back on. We were talking about your time as County Counsel.

MH: Right, right. : o

JK:  And your last term expired in ’91/’92.‘

MH: 1 think it was like December 31* of ’él, I may be mistaking, it might be '92, but it’s ﬁght
tﬂere. |

JK:  And who employed or who hired th¢ County Counsel?

MH: The Board of Chosen Freeholders for Burlington County.

Was Garfield DeMarco on the Board of Freéholders?.
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MH:

JK:

He was the party chair.

Okay, and then you said before that other than maybe meeting him at this role out of the
first rule, you hadn’t spoken to him.. |

I hadn’t spoken to him or see him. Probably haven’t seen him probably even before that.
Didn’t have any cause to see him (inaudible). I haven’t spoken to him that’s for sure.
You also said beforc;,, I think that sometime he’s a controversial figure. What do you mean
by the;t?

His name is in the newspaper for various projects with him as chairman, the Bridge
C\ommission down there or at least he was at one point, I don’t know, that’s.

Well, what do you mean contfoversial? |

Well, one time the Bridge Commission wanted to build a new bridge in Burlington City
and it was a big hub bub.

You talked about this already. At some polint in time, the Commissioner had decided to
recuse himself. And qould you tell me again just what were the, well, first of all did you

discuss that decision with him?

Well, I think he had, I think he had, he had already made up mind because I was going to

suggest that he do that, but he beat me to the pass at this stage and he said no, he had done

it. In fact, I think he had already called Leo Cantaneo. He actually, I think the
Commissioner actually probably called me, initiated the call to tell me that he had done
that and I said well, that’s good because I was gonna advise you to do the same thing. His

normal inclination would be to have me get involved in it, but I couldn’t have done that. -
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JK:

MH:

What do you mean, getting involved in what?
Well, I sort of, ya know, wer’re, he can’t do things. He’s the Chief of Staff all right, he’s
got to refuse to do things, but that never came to pass because (inaudible).

Did he talk to you about what his reasons were for recusing himself?

- No, not specifically. I think it was, he didn’t have to, I think we both understood that, ya

know, his position -i’sa powerful position. He was more active, he was an active
political person. He ‘s an elected officer, official for many years so he had more of a
contact with DeMar{:o. So, I just, I don’t recall him sayi_rig this is why I’'m doing it

(inaudible), you had to, I mean, he khoWs the man and (ihaﬁdible). SOMEONE ENTERS

- THE ROOM AND TELLS MR HOGAN HE HAS A TELEPHONE CALL. I have to

take thls call

Okay, I’ll'stop the recorder.

‘T apologize.

So, I’ll start the recorder again. You were telling us that the Commissioner didn’t really
get into discués’ing hisbrea.sons that you understood.

No.-v Yea, I rﬂean we had been through this once before not too long ago in Burlington
COﬁnty, some_thihg with (inaudible) one of their, there was an‘application over at Host
Benefits from one of the towns, and, *cause that comeé through the department and he
recused himself from‘that ’cause. he was a freeholder in Burhngton County. So, you know .
I’'ve lcnown this guy for 25 years so I can (maudlble) . ‘

Okay. And you, yourself, you did not officially recuse yourself.
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MH:

No, other than, I made it clear on the next opportunity I had with, I think that was sort of
when I would see, when I saw Lee that time and I really wasn’t, didn’t want to get

involved in this and I re-enforced that with something or I or anyone else or whenever the

. subject came up, ya know. In fact, it just came up about, just not too long after everything

came out. I had a meeﬁng with Larry Stanley and he started to talk about it. 1 said, Larry,
and he didn’t know, no prbblems so we stopped.

Okay. On recusals in general, I want to ask you about it. Is there a procedure for? First of
all, what kinds of cases or situatiohs would lead the Commissioner to recuse himself?

No, I think it’s, no I think it’s common sense, we don’t have any official ruies or, I mean
obviously there’s codes, there’s a Code of Ethics and tilat kind of thing that’s out there, = -

but could certainly come into play with the facts, um, but no he, there isn’t any when you

- go to (inaudible) do ABC and D, ya know, and then this goes to this and that person. 1t

happens so infrequently. We opefate pretty informally, I mean the people who were
involved in it were made well aware of it.'_There’s, to my knowledgé there’s was only one
pefson involyéd in it and that was Lee Cattaheo and he was the guy,who was doing it, I
don’t (I/A) know who he works with. | ’

Okay. Do you see ény, anything that would be gained by having a more formal procedure
for, I’1l break it into two parts. First is, what kind of situations would lead to a recusal and
then the second part would ‘be what do you do when you reéuse yourseif?

Well, I think on the first part, I mean, you can’t, it’s very hard to come up with a rule that

meets every circumstance, ya know, I mean I think the Codes of Ethics pretty much set the

ATTORMEY GENERAL'S LIBRARY
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guidelines, but then there are these times where some one out of a, ya know, how do you |
(inaudible) the rule if you’re a friend of somebody? Well, it kind of friend are you you
know what I mean. A friend goés from A to Z, you know, depending on what you think a
friend is. It’s hard to do, so, I think this falls in ﬂﬁs category, one of those categories, it’s
a judgement call really, I mean, I can’t get into anyone’s head and.say how well do you
know somebody. I know mysélf, but I can’tv do thét and so it’s always good to have
guidance. I don’t know how youwould righf it in this case. I think that’s, I don’t think
it’s because you know somebody that can cohﬂicté you oﬁt or something automatically. If -
you know them wéll‘ enough, yé. k:noW, I tlﬁnk certainly, it cil:pends on what you do. And

~ guidance is helpful. ‘As to the second part, as to whether it’s a procedures, well I suppose
that could, all recusals shall be in writing or something like that. There’s certainly no
harm in that, but thé nature of this was such that there was one person who was

‘ responsible for the enforcement and that person knew andv I don’t know What good it does
to broadcast it around. I'mean I think people realize very quickly that he was (inaudible).
If you had a p?licy thing where recusals will be i'nlwriting and broadcast over the e-mail, I
don’t, it may be too much. It’s the people who, it’s either the people in the program that
have influence on that program, no, it was, it éertainly wouldn’t hurt, ya know. In this
case, I don’t know that, I think that all of the people who needed to know knew. And what
I read in the newspapers (inaudible) the environmentalist, you knpw. It was made clear
(inaudible) that he recused himself. I know any article I ever read always ended the

Commissioner recused himself, somebody knew, so it must have worked, ya know, so.
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It’s a]wéys good to have guidance, I’ﬁ a believer in that. And it’s been so infrequent that
it’s (inaudible). |

JK: I ésked you before about the role of the counsel. I mean a typical just in violations, you
know this is violations'in gene;al. Um, could you just describe what’s the role of the
Commissioner in an enforcement action? If you want to specify a wetlands enforcement
action that’s, that’s fine.

MH: Well, in a, you know in a routine enforcement he probably would have no role until it
reached his desk through the OAL process. It’s not to say that he can’t have arole. There
you have an issue, that will, it involves policy issues that are unclear and then his role is
probably greater because people need to have a clear road/path as to what the policy is.

JK:  Sohe could get involved in.

MH: As it relates to a policy not in terms of a specific person up or down but it rela\tes to how it
affects the policy or what the -policy should be.

JK:  Okay. Who woul&, what person or position would have decision making authority on
whether to issﬁe aﬁ NOV, whether to enter a settlement, a consent settlement?

MH: Um, it all depends I think. Often the Attorney General’s Office takes the position wﬁen

they are involved in a case. They have the authority to settle it between you and me

(inaudible) the Commissioner. Most of the time they don’t do that, most of the time they

do it, they work with the department, so there will be some consensus when you have a -

very good relationship with the department we had that problem, but the Assistant

Commissioner he signed and authorize settlements and now that we have a Deputy the
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LL:

LL:

LL:

Deputy certainly can do that. If the case is goingb to be settled where there’s a ton of
money involved, you know, even the Commissioner, often the Commissioner is going to
acknowledge the settlement and that’s pretty ﬂéxible.

I’d like to, so who’s decision is it to issue an NOV? Who makes that decision?

The NOV is issued by the Enforcement Section. That decision would come, NOVs are
issued daily here.

6kay.

There are huhdfeds if not thousands of NOVs over a year, you know, that are issued
through the Enforcement Section and then over in land use they also. When Lee, I think
when Lee was with the Enforcement Division they had enforcement over land use
violations such as the (inaudible). When we reorganized the land use enforcement went
over to land-uée and land use had their own enforcement and still does, I believe, but they
decide to issue (I/A).

Do you recall about when that reorganization _waé?

No, butit’s a ﬁxaﬁer, it’s easy to find out with we had so many, every time somebody
leaves. I don’t want to gﬁess,, we can look through the Administrative Orders to find that
out. Sometime a lot of, several years ago.

L01(1ise, is there anything else you want to ask?

I have a question regarding the “recusal” and I use the term very loosely. Is it, I’'m trying
to understand that you didn’t formally recuse yourself because you found no reason to do

that. Is that correct?
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‘MH: No, right. There wasn’t a, I could see no conflict, you know, I, the typical things that you

LL:

LL:

LL:

have I didn’t have. I hadn’t talk to the guy for ten years so I didn’t feell like I was, you
know, with someone with a friend, a close ﬁi_eiid, um, you know that type of a thing I am
using that term recusal I did only because I wanted to be sure that if in the event it came
up here that at this level you wouldn’t have to be, find other people to do thi>ngs so, I

didn’t want that.

, So if it had gone to litigation and gone through the administrative law process.

It would probably come right on up here and then he would have recused himself from
that, but then at some point either, he would either have assign it to his Chief of Staff of

\ o .
myself. I think most likely the Chief of Staff, but then any role I would play, you know, I

would probably play down.

Play down, meaning what?

Well, if I was going to do, I mean, wer’re speculating here, right?

Yes.

I understand. |

But, if I was gonn;, if there was a need for me to be involved, which I hadn’t, if I had
gotten in the middle of this thing in the beginning, you know, I couldn’t have gotten in the
end and that’s what I’m paid to do at the end process, not at the beginning.

Got ya.

And there’s a tendeﬁcy too that if, you know, if, typically when you’re deal-ing with a

program anything you say, and this isn’t (inaudible). But anything you say tell them your



Statement of Michael Hogan

A. R. DeMarco Enterprises, Inc., #00-0031
October 18, 2000 ‘
Page 19

LL:

LL:

LL:

from the Commissioner’s Office. This must mean what they want us to do.

Right.

And that’s why I made it very clear to Lee in the beginning, look you havé to do what’s
right, follow through (inaudible) and eventually they did, they made a decision apparently
a number of these were knocked out and they went after the one thgy want and that was
their decision.

That’s all I have.

Is there anything else that you would like to say?

No, I think nbthing, that’s fine.

Okay, well, thank you very much.

We appreciate ybur time. l

Well, that’s great, your welcome.

END OF STATEMENT OF MICHAEL HOGAN
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Legend: WM: Civil Investigator Willizim McGough
SS:  Civil Investigator Shawn Stewart
WS: Civil Investigator Walter Stafford
PP: Peter Page .
WM: The date is October 5%, the year 2000, the time is approximately 9:50 a.m. The place is
the Department of Environmental Protection in Trenton, NeW Jersey. Present is’ myself
Investi gatér William McGough, Investigator Shawn Stewart, Investigator Walter Stafford
and Peter Page from thé Department of Environmental Protection. Peter for voice
identification if you would just identify yourself please.
PP:  Iam Peter Page.
WM: Shawn. |
SS: . Shawn Stewart.
WM: And Walter.
WS: Wally Stafford.
WM: Peter, your last name is common spelling Page, correct?
PP:  Asinbook, yes.
WM: And your title here with the Department of Envirc.)nmental Protection?
PP: I am the Director of Communications.
WM: And you have been so for how long?
PP:  Three years nearly; |

WM: 1believe we discussed that you start date was around January of ‘98. Is that correct?
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-PP:  Yes.
- WM: Youf date of birth?
PP: [Redacted]
WM: And your social security number?
PP:  [Redacted]

WM: Just as some background, Mr. Page, your pridr experience you were a reporter with the

Trenton Times for a period of time?

- PP:  Twas areporter for the Trenton Times for nine years. The last four of those years
coincided with the first Whitman adminjstratibn I covered environmental matters.

WM: For approximately 40 minutes or so the four éf us have been sitting here discussing the,
your involvement and/or kndwledge of the DeMarco case. Is that correct? |

PP: 'Correct.

WM: And what I explained to you wés that we would go oi}er the areas where you had some
knowledge or involvement, develop a little bit of a time line and then we would
memorialize it on tape. Is that correct?

PP:  Correct.

WM: And it’s obvious to you the tape recorder is sitting oﬁ the table and you have no problem
with us recording this, correct? |

PP: No,Ido nof.

WM: What is your first recollection of your involvement or knowledge of the existence of the
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PP:

PP: -

DeMarco case?

It stérted two or more years ago, uh, the context_of it being that the US Fish and Wildlife
Service, um in comménts on a pending rule that would create a general permit program
for the expansion of cranberry bogs, said that‘there had beeﬁ, I believe, seven illegal bog
expansions totaling 76 acreé if I remember correctly and no enforcement action had been |
taken in any of those cases. In looking in, in checking that out which I did in response to
press inquiries I found that two of seven alleged violations constituted almost all of the
acres involved. Of thosle two, one of them was a permitted expansion and the other one
was the DeMarco property which, which it turned out there’s aiready enforcement action
underway. He’d been issued a notice Qf viola\tion many months earlier, so I took it upon
myself to releaée that ﬁotice of violaﬁon as part of our response to the allegations or the'
criticism of ru‘ie. |

As aresult of that, there were some comments being made either directly or through the

press by some environmental groups about the way this situation would or could be

handled. Is that accurate?

There was, um, ongoing innuendo by some individuals involved in recognizing

environmental groups, Commissioner Shinn because of his, a business he once owned,

N

an equipment leasing business, which he, 1 take it, as a matter of course he had dealings
with the cranberry \growers just because of the type of business he was in, and because of

Shinn being a republican from Burlington County that he was, um, he was favorable
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PP:

PP:

towards the cranbeﬁy growers to the point that that he wasn’t really minding thé étore
with his duties as the': Commissioner of the Department. I personally, because I know
Commissioner very well, found that infuriating ’cause he’s, he practically invented
preservation of the Pinelands and has certainly does as much as any single individual to
preserve open space’in the Pinelands. So I took, I personally conducted a very aggressive
rebuttal campaign to these allegations and the ’comerstoné to that really was is that we
had an enforcement action against DeMafco, but it was just, it preposterous to allege that
Bob Shinn was showing favoritism towards the cranberry growers in general and this one

who’s, ya know, sort of the premiere of the largest of them and the most influential, one

- of the most influential republicans in the State and certainly the most influential

republican in Burlington County that if these guys were getting a sweet deai because they
were connected it just, yoﬁ couldn’t say thaf credibly because hé was, ya know, being,
that he vs.fas proseéuted, I use that term loosely, ya know, it waé a civil action.

So, as a result of some of this environmental group commentary and also the scrutiny of
the Fish and Wildlife, you décided to releasé the notice of violation to the press so they
could see that there was, iﬁ fact, an ongoing litigation.

Right.

Was all the information that you released at that time accurate, to the best of your
knowledge?

Yes.
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WM: From the time that you released theoriginal NOV a period of time transpires until there
is a proposed settlement actually drawn ;up. Is that accurate?

PP:  Yes.

WM: And at some point in time did you make that settlement known to the press? .

PP:  Yes.

WM: Was elllthat information entirely accurate?

PP: 'Um, all the facts were accurate, the interpretation of it, i.e., that it was, ya know, the

PP:

largest single penalty anybody ever paid for a wetlands’ violation that was, um that was
interpretive, ya know, I think just by the nature of the fact that the department accepted
land and not cash or as the previous settlements had al] been for cash that right there
called into question, ya know, um.

Was there any internal discussions or problems gecause of that interpreted statement that
you released to the press? L

No, and I’ll saythat I personally didn’t challenge it at all, ya know, I welcomed it. It was
exactly the message that I wanted to take public.

And we discussed previously as I think you just mentioned that when we got to. the end
and there is a, there’s a possibility of a settlement on the table you really wanted to get
that information out there anct let the general public know and those the people that have

been scrutinizing this about what you purported to be the size of this settlement and how

it was being handled.

APR 2022
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PP:  Yea, we all felt, we all felt really good about the Settlerﬁent. We felt that it was, um, that
it was fair, that it, ya know, we ob_'tained really a full square mile of pehmanently
preserved open space in the ecologically, ya know, in an area of the Pinelands it’s, ya -
know, T mean that’s unique to New Jersey, that’s really, our duty to stewardship isn’t -
greater anywhere lthanv it is in the Pinelands that doesn’t éxist anywhere else, that’s
uniquely here. So yea we felt that ft was, that it was a véry, very good settlement.

WM: As the Director of Comfnﬁhicatibns, although it is your respénsibility to conduct a press
co@entm and press releases, you héve to be | getting your information ﬁom
somewhere. Who’s your contact with the DeMarco case to gather infoxmation fora
potential press release?

PP:  Primarily Lee Cataneo and Ray Canter.

WM: Well, at some point after the press release the issue of PDCs, Pineland Development
Credits, were raised. |

PP: © Right. |

WM: Um, as a little bit of background, the develbpment credits that were assigned to that land
were in essence sold by Mr. DeMarco for which he received cash;

-PP:  Correct.

WM: When purporting the Seﬁlement, were they, was everything known about them by you
and were the Pinelaﬁds Developméht Credits actﬁally an issué to you or to ybu;

\

department?
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PP:

PP:

PP:

PP:

PP:

No, I was, ya know, I didn’t know that DeMarco had sold the Pineland Development
Credits. I never asked anyBody because I just,‘ it had never entered in the conversation
and I didn’t, I didn’t think to ask.

Now, we talked previous that you had looked at the settlements and the deed restrictions
and the things that were going to be applied and you thought you had a pretty good
working knowledge of the whole thing. |

Oh, yea, let’s, yea that was my enduing I thought I knew it all.

But the issue of the Pinelands Development Credits just, just never came up at a
conversation internally or, ya know, for the press release commehtary

Lee Cataneo, in a way, brought it to my attention, but he didn’t bring it to my attention in
a way that was'simple enough for me to grasp what ;he iinpliéations of it were. - I know
Lee wésn’t withholding information from me in any kind of deliberate way for a purpose.
I just didn’t understand the implications of ;Nhat he was telling me and I didn’t follow up
with questions so it really would have made the tone of the press release different.

There’s one particular call we discussed earlier from the Atlantic City Press I think it was

about these.

1believe it was, I believe it was Kirk Moore at the Atlantic City Press.

And what was the, that discussion?

He called, the night that, when we put out that press release I was here pretty late taking

calls on it and he called and said that he had information that DeMarco had sold the PDCs
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PP:

on that land sometime very recently, ya 1(11on, withjn a few WGeks at most. From that
day a few weeks within that déy. And that he received a large sum of money, I believe it
was $600,000 and that was flie first, that was the first I heard of that.

How was that conversation relayed back internaﬁy and what was the reaction to that?
Boy, um, ya know, I think I got é hold of Lée, it’s kind of hard to refnémber when all 'thi’s
happened. I think it was a ﬁoliday weekend. I can’t remember if it was fourth of July
weekend or Memorial Day, I can’t.remember, but I remember that Lee was going

somewhere and I had to get him on the car phone so I talked to Lee about it. I can’t

remember specifically talking to Ray about it, but certainly I, I’'m sure I did, I mean I had

PP:

to of. Ihad to because I didn’t know anything at all of what was going on and I was

reaching out for these folks.

And what was their commentary to you that the Atlantic City Press is accurate and those

things were sold or was it a surprise tb them also?
Well, 1 know Lee knew about it, I can’t really remember about Ray. Um, I seem to. recall
that I dealt with Lee more in that particular time. Like I, I seem torecall that it was a

holiday or a holiday was coming up so a lot of people were gone. It’s like, ya know, you

finished up this big deal, gdt this thing out the door and people were taking off. I was

still here, um, which is just sort of the way it goes, it’s just the nature of what my job is.
Lee deﬁmtely knew about it and that s where like, 1 thmk I beheve Lee sincerely thought

that he’d already brought that to my attention because he’d shown me that if DeMarco
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) ‘ _
had the land and sold the PDCs on it he could still engage in certain very disruptive

activities. Basically he could farmland, he could log it off, he could farm it intensively,
um, I don’t’ know, he (';_ould mine on it, I would think he could mine on it, he could Builci _
agricultural housing which, um, which waS clear to me that after I explored this a little bit
with the Pinelands Commission, I realized that agricultural housing is pretty broadly -

defined and at least in one sense he could actually develop that land pretty intensively,

. um, because the definition of agricultural housingﬂwas so loose. So the upshot being is

PP:

that we said okay even though DeMarco had sold the PDCs and gotten the money that
he’d got fo_r that he could still use that land in a way ;[hat would be inqompatible with our
goal which was to make it essentially indistinguishable from the park and have it exist
primarily for its habitat values. |

And I think we discussed fhat ultimately that goal that you just discussed, uh, DEP
believes that ultimately their goal was reached with those land restricﬁons.

Yea, I mean, the, DeMarco had to be penalized for not getting a permit for the bog
expansion, okay, um, at the same time, ya know, we have goal mandated by the Gove;’nor
for acquiring a million acres of land in ten years and the way things are in New Jersey
you dén’t just, there’s not a single million acre parcel to buy- out there, so you’re buying it
in little bite size chunks and so if this is a very substantial, um, in the years I’ve been here
| thlnk we had a £w0 thousand acre addition t§ a park and that was the biggést single land

acquisition I can recall so this was very big and very substantial and it’s in an area that’s
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PP:

. "\ ’

ecologically unique, unique value, it’s in the center of the preservation area of the
Pinelands.

There was also some discussion internally that you were privy to a'bout the uncertainty if
this case vwa‘s litigatedxin‘court about who would win.

Yea, ya know, my understahding of that isn. that the farmers, the crz?mberry farmers
honestly believe that they don’t need permits to expand their bogs on their own land
within the agriculturally zoned'%lrea and so, among, ya know, I’ve expiained this to
people it’s sort of, it;s like a constitutional argument; We have regulations in place that
say that you got to have a permit to cm{;vert wetland to bog. Their contention is that the
Pinelands Preservation Act is sort of like the Constitution and under that they say that
that’s speciﬁes that they’ve got a legal right to expand their land so it’s really
quqstionable, um, ya know, whether they even need a permit at all, so that, that was,
that’s a big issue and so, :ira know, DeMarco was a guy, I mean I don’t know him
personally, but his reputation is he’s pretty stubborn and his land is his land and clearly
he didn’t want to bother v:vith getting, ya know, ~peﬁnit to do that expansion that he did

|

and when he commenced that expansion that’s before we had a general permit program.

- Okay, so we would have had to apply for an individual permit which he would have

never got it or it would have taken so long it would have been like never. Ya know, one
guy got one and it took nine years so functionally, the situation you have with the farmers

is they honestly believe they got the legal right to expand as they see fit. In a very
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PP:

PP:

PP:

PP:

PP:

 You got to call a tax lawyer, I don’t know.

functional sense they’re precluded from doing anything. Now the other, and to illustrate

‘that point is that Fish and Wildljfe Service purported seven violations, five of those were

guys‘di gging ditches. Digging a ditch to move water from one bog to another, so here
you got the farmers who think that th_ey"re free to do on their land what théy ‘ve got to do
to grow cranberries and on the other hand you got a legal structure that precludes them
basically from turning dirt. So, yea, it waé a real open question, ya know, who would win
a law suit. |

At'some point after fhe release ’of the purposed settlement, you also got a call from, to the
best of ydur recollection_, ﬁom the Star Ledger about t_he words donate.

Yea. | |

What was the jest of that conversation? -

Well, it wasn’t really so much about the word donate as the concept of can DeMarco

portray this as a donation so that he could get some benefit on his federal income taxes.

Wel_i, what’s the response of DEP to that?

: ' How about internally?

Same thiﬁg, don’t, ya know, I don’t know.

Was there{already discussion about how that language or the appearance of that language

“entered into the settlement?

No, I don’t, I don’t specifically recall that, I mean, so I’'m saying no, ya know, donate as
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PP:

we were saying earlier to me, donate is like if T give money to"United Way or something,
it’s a charitable cbntribution, um, on the other hand, ya know, DeMarco is giving title /
either in fee simple or for development rights of his land to the State for no compensation
as a settlement, I don’t know. So, I miean in some real_ly broa’d sense 6f what‘the term
donate means, the State is getting something of value without purchasing it.

And intefnally it really wasn’t at least to the best of your knowledge an issue of whether
or not this could or couldn’t be a tax right-off for him - that really wasn’t an issue.

No, I think a lot of this stems from, itfs political in that the -_'environmental groups, ya
know, there’s about three or four specific individuals who want the department to be
more punitive. They want this guy to get flocked, alri ght, and the view within the
department is is that he didn’t commft a great crime what he did was he needed a permit,
ya know, our, the official line within ;the department is if you Woﬁld'hdve applied for a
permit you probable would have got a permit, so we don’t ei}en refer to it as an illegal
activity. Maybe sometimes loosely Il use that term, ya know, but strictly speakiﬁg it’s

not an illegal activity it’s an unpermitted activity, so if you had said please he could have

~ done it, if he didn’t say please and so now he’s in trouble. The environmentalists really

want to see the guy burn to the stake. That’s it, so is it a donation that you get off easy, I

don’t know.

At some point during this entire process this investigation and settlement, Commissioner

‘Shinn decided to remove himself by recusing himself.
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PP:  Yes.

WM: How were you made aware of that?

PP: I think it was indirectly in the first place which happens a lot around vhere, um, Bob Shin
has many fine qualities, but he’s hot the most comrhunicative person in the world. Idon’t
rememher why I heard about it ih the first place, uh, but I confirmed it with him.
Somebody or other told me, it was, he didn’t make a big announcement at all like there
was some ceremony, he just, I think he just told, I think he ptobahly jtlst told Ray and Lee
that he was staying out ef this and he didn’tv’vant to know what was going on.

WM: Did you ever see a memo.

PP:  No, no Itried to ﬁhd one.

WM: What was your conversation with the Comm1ssmner when you wanted to confirm this?

PP:  Idon’t know, I think I bumped into hun when I was going to get a cup of coffee and I
saw him and I said I understand you’ve recused yourself from this and he said yes, so we

~ didn’t have a big talk. I mean, ya know, the reasons for recusing himself were just, ya
lmovt/, so obvious thet, I mean, there was no need to discuss them.
"WM: And what are those obvious reasons?
PP:  Bob Shinn had been excoriated by the environmentalists for literally years, um, as saying

that he was guldlng this general permit rule in a way that was unbalanced and overly
generous to the to the growers. And that was happemng so in, ya know, Shinn is from |

Burlington County, profoundly from Burlington County, his family’s lived there 300
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PP:

PP:

PP:

PP:

years without exaggeration, um, ya know, he had a business, Material Hill Handling

Systems I think it was called, where he leased heavy equipment. Ya know, front-end

‘ loadefs, backhoes, stuff likevt‘hat, forklifts, exactly the sort of stuff that among other

people these,A cranbeljry growers would '1-1eedl once in a'while, but probany would not need
to own, um; so he certainly had business dealings with all of them and he’s been in
politics out of Burlingtoh County forever and DeMarce has been, ya know, big wheel in
Burlington‘ County ;epublican circles forever. So, clearly he’s got business and political
relatioqships going back with DeMarco probably twenfy years or more.

pnce i§ was determined internally that Commissioner Shinn had recused himself from
this, did you e\}er get called from him or call him‘to uedate him or him requesting any
information?

Not a single time, not a single time.

Are you aware of anybody else that was in communication with him?

" No.

There at some point in time was some environmental, US Environmental Protection
Agency oversight or commentary on the potential settlement. You are aware of that?
Yes.

Did you ever have any direct dealings with EPA or their concerns or comments?

No.

Now, just as some background, you’ve been here almost three years?
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PP:  Yes.:

WM: And you have a backgreund in reporting on envirenmental issues?

PP:  Yes.

WM: The internal workings of the Department of Environment Protection/Green Acres speciﬁe
functions that we perform, were yeu ever given any in-house training relevant to the -
specifics of what goes on inside this DEP world?

PP: Né.

WM: So as.cases develop and as press releases are needed, it’s really incumbent upon you to
individually case-by-case go and make sure that you have an understanding of what a
notice of violation is, what this settlement is?

PP:  Yes, I mean while I haven’t had any formalized training, I have, ya know, unlimited
access to'the people that run the programs so it’s, I have a tutorial anytime I need one.

WM: Okay. |

| WS: Justone questien.

PP: Sure.

WS:  You have said that previously that (this is Wally Stafford) you’ve said previously thai in
this particular case you had taken responsibility for issuing to the press the information
regarding the NOV.

PP: Yes.

| WS: Is that something that’s been, uh, since you’ve been here), have you, in fact, on other
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PP:

WS: -

PP:

WS:

PP:

SS:

PP:

occasions released infOrmatibn regarding an issue, released an NOV infonnation to the
press? |

Yes; yes1 have.

And soin tlﬁs case it wasn’t anything, you have done this in the past as a regular course
of business. Is that right?

Y;es.

Okay;

I’m very, um, while I’ve been the Director here the department has been a lot more open
about public fe’cords. I .don'"t make people go thréugil a lot of hoops to get them.
Anyt’h‘ing‘ else Walt? Shawn do you ha\}e anythihg?

No.

‘Pete, do you have anything that you’d like to add before we terminate this?

Well, yea I’d like to make an editorial comment, yea. I think that this is all, um, ya know,
unfolding in a very complex political environment, um, including EPA, ya know, which

is I think poiiticized this because my understanding was, is that and again this is just from

‘talking to Ray that EPA had no problems with this sefﬂement until, until it actually

became public in the Pinelands Development Credit issue came into contention and that
the, ya know, really the heat that the administration takes from the environmentalists is
driving a lot of us, that the case is not being seen, it’s not being seen without that lens of

political criticism, So, I really feel that Ray and Leedida fine job and that they were
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always very forthcoming with me fof infonﬂation; The failure for me to know about the
| Pinelands Developfnent Credit, the Séle Qf that and how that affect the perception of this,
that was just, that was a communications breakdown and it was not a déliberate effort by
anybody to try to hide it, so I really want that to ‘be made clear.
WM:  Anything else?
PP: No.
‘WM: The time is approximately 10:20 am. - there’s nothing further we’ll terminate the

statement at this time.

| 185 W, STATE G
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Legend: WM: Civil Investigatdr ‘William McGough

‘ RC:

SS:

WS:

RC:

RC:

RC:

RC:

SS:  Civil Investigator Shawn Stewart
WS: Investigator Walter (Wally) Stafford
RC: Raymond E. Cantor, Assistant Commissioner, DEP
The date is October 5%, the year 2000. The time is approximately11:30 a.m. Place is the

Department of Environmental Protection in Trenton, New Jersey. Present is myself

Investigator William McGough, Investigator Shawn Stewart, Investigator Walter Stafford

and Raymond E. Cantor. For voice identiﬁcatiqn Raymond if you’d just identify yourself

i

please?

My name is Raymoﬁd Cantor.
Shawn. ‘

Shawn Stewart.

Wally Stafford.

Ray your current title with the Dejaaf&nent of Environmental Protection is?

I am the Assistant Commissionér for Lahd Use Management and Compliance.

And how long have you been employed with DEP?

Since Mairch of 1998.

And your current title is the title that you came here as and you’ve held that ever since
correct? |

!

Correct.

:. Your date of birth sir?

[Redacted]
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WM:
RC:
WM:

RC:

RC:

RC:

RC:

And your social security number? B

[Redacted]

When you first arrived at DEP in uh, March of 1998 §Vhat was the, your assignment or
generally what was going on here that you were responsible for at that time?

Relating to uh, the cranberry issue or just overall?

Overall.

Overall um, I run the Land Use programs which deal with waterfront development, (I/A)
wetlands, extreme encrpachment as well as the enforcement comi)onent fof those
programs and I also deal with the Safe Drinking Water Act and Water Allocation.

And you mentioned uh, previously ‘when we were talking that uh, you’re an attorney is
that correct?

That’s correct.

Were you specifically or one of your duties working on the. general permit legislation that
was uh, we were attempting to get passed.

That was one o'f my primary duties um, that is when I first got here.

And I understand that part of that process was uh, getting language that not only would

~ uh, uh, satisfy us but also the Environmental Protection Agency, correct?

RC:

In, in, in any general permit that we adopt you need EPA’s you know approval for that so
um, we had a prior uh, proposal which was not signed off by EPA and was allowed to
lapse. I was negotiating with EPA to try to get their approval.

Okay. At some point in time you were made aware of the fact that there is a, an ongoing
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-inquiry or inVestigation involving Mr. DeMarco and his property. Is that corréct? ‘

RC: - That’s correct. |

"WM: And how would you have been i’néde aware of that?

_RC: | Um, several months after I amved here I was infdrmed by Lee Cattaneo that there had
been uh, an overflight I believe by EPA, maybe it was Fish and Wildlife Service uh,

- which had found uh, that thefe were some pdssibie violations of uh, the wetl‘and laws By
cranberry bqg expansions within the Pineian‘ds. :

WM: And what would_héve been your um, your inv'olv.’er'nent_if any at that particular time?

RC: At thaf time I told Lee to Cohtinue‘ the investigat_ion to find out for certaiﬁ uh or relative
certainty, whether or not we thought there was a yiolgtion.

WM: And as we discussed previoﬁsly at some point he reports back to you and, and gives yéu
an jndication that this is um, going to be someWhat complex and, and, and he telis you the
significance of this case. Is that correct?

RC:  Um, that’s, that’s correct at 1eaét he told me the complexity of the case again beiﬁg inan
area which is; dis, dismrﬁed énd the complex'ity of having to make an enforcement case

"based on whét we believed use to be there befbre thaf area waé disturbed and in so doing'
he asked if he could uh, uh, use Ri(’:k,gXCuse me, Rick quwn who was a superVisor n
‘my Land Use progfam who was pfobabl'y our best expert on wetland delineation and had
familialji'ty with uh, P;inelahd soils and plants.

WM: Now at some point it comes to the realization that um, this ‘inVestigation is involving an

activity which you are also W‘orking on legislation to permit in some r‘egards.‘ Is that
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RC:  Regulations not legislation.

WM: Right.

RC: Yes.

‘WM: So we have, we, we have some sort of a conflict here where we’re working on a
regulation 'Violation.and a, and a regulation to permit that same activity.

RC:  Correct and yes, yes. | |

WM: Did, you wanted to add something?

RC: Nolwas going to add that the fact that a violation occurred at this point in timé before
we had the opportunity to negotiate and to propose and adopt a regulation you know in |
our minds because it’s, it’s a jeopardy as far as‘ our, our credibility was concerned in, in
adopting that regulation.

WM: Now as this investigation is progressing um, are you reporting up the chain at some point
as opposed to down the chain, Lee is your subordinate and he’s, your allowing him or
delegating yoﬁr authority to him to run fhis investigation are you reporting up the chain?

RC: Yeah, I’'m, I’m allowing Lee yes to run the investigation pretty much as he sees fit but I
am also reporting ét this point in time to Judy J engo,‘ who is my Deputy Commissioner
and‘.Co,mmissioner Shinn. |

WM: Specifically with Commissioner Shinn when you, when you have apprised him of the

potential for violations here you and he as we discussed previously had some type of a

disagreement originally. Is that correct?
, /
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RC:

WM:

RC:

RC:

RC:

That’s correct.

And what was the nature of that disagreement?

I, I believe the Commissioner believed at least as he articulated to me that he thought that
the Comprehensive Management Plan for the Pinelands legally superceded the
Freshwater Wetlancis Protection Act and therefore because cranberry growing into
wetlands was a permitted use under the Comprehensive Management Plan and therefdre
it could not be a violation of a wetlands law as well. | |

And, and we’ve discussed this earlier anvd, the Pinelands um, Comprehensive

Management Plan where this land is located in essence says that what he was doing isa

‘non-regulated function?

Right that’s correct and also as, as been explained to me by him and others who were
familiar with, with the um adoption at that point in time um, allowing cranberry growing
to be a permitted use in the Pineland was an essential component of the ultimate
compromise of that plan.

But then Wheﬁ we overlay if you will the DEP/EPA rf;guiations they seem to contradict
one another. Is that fair? |
That, that’s fair even though if the CMP does not regulate Pine uh, uh, cranberry growing
in wetlands it’s, it’s in direct conflict to the requirement to need a permit you know from
us and from EPA in order to do so or actually from the" Army Corp. -

So Coinmissionerv Shinn’s position was just that, that if you" look at the, the Management

Plan for the Pinelands that, that there was not a violation here. What was your position?
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RC: My position was that the, based on you know,l my legal opinion based on my

RC:

RC:

RC:

RC:

conversatiqns with uh,ivarious attorneys general and our enforcement staff and I may
even have talked to uh, Pinelands staff at that point in time, was aboui the .
Commissioner’é legal opiﬁion was ﬁot correct that the 404 program under the Clean
Water Act Federal Law aﬁd our Freshwater Wetlands Protection Act specifically um,
require: that you need peﬁnits in order to do any activities in wetlands even cranberry |
growing.

Now at this particular point in time when you and the Commissioner are having a

difference of opinion, was there any resolution to the differences or did you just at that

point agree to disagree?

I think at that point uh, we agreed to disagree but you know the investigation at this point
uh, was still continuing so, we, we, we were nét at a decision point at that process.

Now at some point in time as this investigation continues and more information is
developed and NOV, a Notice of Violation is issued. Is that correct?

That’s correcf. -

Now am I correct in ‘assuming‘ that, that would not have been issued without the consent
of the Commissioner? /
That is correct.

So what. . .

Not, not at this point in time because he was still involved um, in this case.

Right. So what would have, what transpired that, that caused him to allow him to do
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that? Did you ask permission to (io it or how did you get Communication that it was okay
to do it?

RC: Idon’t reineinber if any particular event happened at, at that point in time or if there were
any conversations I, Tjust know at some point in time that he said it was, it was okay to
uh, iSsuc the NOV.

WM: Now we will discuss at some point um, the fact that the Commissioner recused himself
from this investigation but this is in fact prior to that? |

RC:  That’s correct.

WM: Now as the D, DEP um, gets its authority through EPA, Was. EPA aware of this
investigation and how it was progressing?

RC: Aswe werein negotiating the cranbefry g‘e‘neralb pérmit with EPA we also. talked uin, at
first you know gcnerally about this enforcement action and other potential uh, violations
uh, of cranberry growers in, in the Pinelands and later on we had ‘spcciﬁc and detailed
conversations aboilt this with EPA. ‘

WM: Ifthe Environmental Protection Agency ultimately did not agree with the way you
handled the DeMarco case, thcy could um, do what we r,eyfer’_to as O\tcr ﬁle, correct?

RC: That, that is correct. |

| WM: They, they could in fact take. . .

RC: .Take over the course of action from' us.

WM: Right. Is that something that we can use as a tool in negotiating with DeMarco and

DEP?
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RC:

RC:

RC:

RC':

RC:

Yes and that’s something that we actually did use and I spec1ﬁcally told you know Tony
Drollas, their attorney, in several cases that if you don’t cooperate w1th us if you don’t
give us something that we think is appropriate, you know EPA is always behind us.you
know and uh, if they don’t think it’s appropriate then, then they’re gonna over file us.
And, and, and_ now your dealing with a whole another agency on completely different .
terms? | |
Completely different terms and any advantage that you know they may think they may
have at a State level'you knoW they would deﬁlﬂtely lose on, on a federal level. I think
Tony appreciated that. | |
Aside from the commentary that you obvioosly had w'ith the Commissionér about his, his
your originai disagreement about whether there was a violation, as this investigation
progresses how rouch direct oommonication ore you having with the Comﬁlissioper? ,
On this particular topic prob_ably'. very little um, there olay have been a, a memo or two
that, that went up to him early on about tilis uh, but we did not have you know very niany '
e ) R
conversations about this topic.
How did you ‘leam that the Commis‘sioner. had recusod himself from this investigaﬁon?
I oelieve Ireceived a phone call from Lee éattanéo who told me thaf you know the
Commissioner had called him and said that he and Mike Hogan-had recused themselves.
And Mike Hogan is who? -

Mike Hogan is the Counselor to the Commissioner.

Can you put a time frame generally on when you learned that?
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RC: TI'm hot sure I know it was shortly uh, after a number of aﬂicl?s appeared in the Press
criticiziﬂg the Department and the Commissioner in particular for having interest wifh
cranberry growers and with DeMarco, it may have been right after we, we initially

" proposed our uh, cranberry general permit or éround when we had the first public
hearings.

WM: And that would have been in calendar year ‘997

RC: Tam fairly certain that, that’s when it was.
)

WM: Did you ever have any direct communication with the Commissioner about the

recusement?
RC: No.
WM: Never?
RC: Never.

WM: When Lee told you that he had recused himself, he being the annnissioner, there was
never any conversation about tﬁis case with the Commissioner either directly or indirectly
through a thifd party?

RC: Not to my knowledge, never directfy to me and I, I’'m not aware of any third party
conversations. |

WM: Okay. The negotiation if you will to try to come up with a settl'enient reference the
Notice of Violation is continuing. The investiga‘tfon is continuing as well as the
negotiation and Lee Cattaneo is basicaliy with your authority conducting most of that. Is

that correct?
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RC:

RC:

RC:

That, that’s correct and just for clarification at some point in time Lee leaves the
Enforcement Unit and goes and heads up our State Plan Coordination um, um, Progfam
working under Judy Jengo but because this has been such a high profile case that he’s

been involved, I allow him to take this case with him and this is the only enforcement

“case which he continued to work on. And, of course, then Pete Lynch who is now a head

of the Enforcement Unit works with Lee on this case as well.
Okay. What are you hearing from Mr. Cattaneo about the negotiations themselves, uh,
what’s on the table, what’s not on the table and how we’re going to try to settle this case?

Um, early on in the process I’'m told that uh, DeMarco is denying all liability. He denied

~ that he filled in wetlands, he denied that the law applied to him, he’s taking a very

strident you know view of this. As time goes on as our case builds more, as negotiations .
continue um, at some point um, you know tiley, uh soften their position and begin to
neéotiate a settlement with us.

Okay. Um, does Lee have the, the authority at this point to just begin negotiations
without somé starting point from you? I need at least thié or get at least that.

Um, I, I think Le¢ knew what you knéw the constraints we were working under, Lee was
involved when we went to EPA and negotiated you know with them, where I'm not sure
if he was suppose to be there or if he wasn’t'suppose to be there at both meetings he was
at least one and I let him know everything that happened afterwards. So Lee, Lee knew
what I was looking fo;, he also knew what the perimetersv of what EPA thought was

¢

essential so within those perimeters you know he was negotiating.
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WM:

RC:

RC:

RC:

So there was a point in time in keeping EPA appraivsed of how this investigation was
going that they interjected what they thought a penalty should be or, or at least what their
desires were? |

Correct. There, there were a number of issues on the table we actually went to them I
think at some point and s_aid here’s what we’re thinking and, and, and why we’re thinking

this and, and we basically agreed that a $600,000 penalty would be appropriate but we

| should be able to compromise it by half if they settled. We agreed that environmental

component could be a substantial part of this um, even though they can do that, un, un,

under their regulations where we disagree with EPA um, is whether or not uh, DeMarco

-

| should be able to come in for a GP versus an IP.

Okay. So we’re talking about an individual permit which may, maybe protracted in time
as opposed to the general permit with, the, the regulation was in the works but it wasn’t

approved yet.

Right, and, and assuming DeMarco went beyond the fact thét itvwas protracted it was also
uncertain. Tﬁe generf;l perﬁlit is that you shof?v certaiﬁ facts to be the case you’re
guaranteed to get your permit and, and an individual permit we’vé only issued one before
for, for a cranberry grower, it took .three years and you know it’s, it’s a very uncertain
process.

The $600,000 dbilaf figure that you discussed with EPA was developed through the use

of the penalty matrixes?

Correct. In part. Yes the $600,000 figure was, was based solely on the penalty matrix.
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WM:

RC:

RC:

RC:

RC:

Now at some point during the negotiations direct or indirectly with DeMarco and his
attorney, land becomes part of the negotiation. Um, specifically land that Green Acres
which is part of DEP had fbeg‘n,trying\to purchase at some prior time from ﬁeMgrco. Is
that correct?

That’s correct.

Do you have any personal knowledge of whether we, meaning the DEP, suggested that
DeMarco should consider that because we wanted it previously or if DeMarco put that on
the table knowing that DEP had inquired about it?

I, I do not know uh, I. don’t have any direct facts z;/s to whether or not who went first on
that particular land. 1, all I could offer was that Lee was working under my direction that
I would rather have you know land donation, environmental improvement as opposed to
monetary compensation but as far as that particular land and who offered that land first I
have no direct knowledge of that.

Now we discussed previously your position on a “dollar penalty” versus a, a land

‘ donation and your rationale there was that the money can disappear into the general fund.

The money would disappear into the general fund.

And so the, the land donation language is something that we actually purported, we
meaning DEP, purportegl ﬁgurihg that that’s a bétter settlement then a penalty/cash which
diséppe‘ars? |

Correct you know initially I had asked Lee to negotiate for a penalty w.hjch consisted

primarily of the land donation or, or land conservation but I was holding out that there
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RC:

RC:

should be um, some monetary component of this as well um, toward the end we were
lookingl at um, $50,000 dollars but I told themv to keep compromise down to $25,000
dollars if that’s what it took to get the deal done all within the context of being around
$300,000 dollars. Uh, at the very end uh, DeMarco came back and said uh, what happens

if I give you 25 more acres? Um, I asked Lee if he thought that land was valuable as the

* land Green Actes was, he said yes, I said uh, make the deal.

In looking at this entire investigative process and the settlement process, this is what my

terminology, a rather protractéd and, and long investigation? Is that fair?

Yes.

Any of that time ';hat passed , was some of that time done dcliberately to allow the *

~ general permit regulation process to catch up to or get more in line with the settlement

process of the DeMarco case?
Um, I’'m not sure if it was done deliberately but, but we did know and we were cognizant

of the fact that uh, these two tracts were working in, pretty much you know parallel and

~ we did not try to push one uh, the settlement to be ahead of the general permit, in, in, in

fact I think we consciously um, were'hopeful that we could do general permits for us :
before ther settlement came about and, and, and, that either cohscious or, or éither
deliberate or at least conscious understanding mayy have delayed the brocess maybe a
month or two.

And if part of our settlement is going to be that you must apply for a general permit, in

your mind if, if we wait until the general permit regulations are passed it will obviously
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RC:

RC:

RC:

RC:

coincide a lot better? -
Cor, Correct and it was also my understanding or my belief that if we had, had insisted

that Mr. DeMarco obtain an individual permit that the negotiations may have broken

. down and then we would, we would have been into litigation as opposed to settlement.

Now even at this particular time the Environmental Protection Agency is a, is adamantly
against this general permit idea versus individual permit idea.

They, théy were 6pposed toit, I’'m not sure you know how adamant they were, I’'m not
sure you know if push came to shove you know what they would do or not but that was
part of my eventual uh, stfategy in, in allowing the general peﬁnit to come about. Ididn’t
think that EPA would over file us based on that difference of bpinion..

In the negotiations, it becomes evident to ydu as we discussed previously that the
individual permit which may be, which is much more I{)rotracted in time may not even be
passed, could be as you, your words a deal breaker.

In, in DeMarco’s mind I believe it was a deal breaker. Um, and just to clarify, yes it
could be mofe protracted in time but it’s, it’s very possible given what we’ve done in the
past and the fact. that we now became aware of EPA guidelines that cranberry growing %)s
water dependent, it may not have been as long a period as it had taken in the past.

Okay. But in the negotiations within DEP and in, in the, the uh, strategie; if you will,
forcing DeMarco to apply for an I P, an individual permit, may have been a deal breaker,
in, in, in your mind here?

It, 1t it Was my belief that it would have been a deal breaker. |

)
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WM: But in the same vein, although EPA retains the right to take jurisdiction away or over file

RC:

RC:

RC:

RC:

you did not really believe that the, that they felt strong enough against the GP to over
file?

It was my belief based on all our conversations with EPA that substantially we were
achieving everything that we hoped to achieve and that they would not over file us based
just on a process versus a substance issue.

So when/ it came down to the final language whether if’s going to be GP or IP you really
took um, a calculated risk, somewhat very calculated that I’m not gonna ask, ask EPA to
sign off on the GP I’m just gonna do it. |

Right.” Yes, uh, at, at some point in time we decided this was again a strategic uh,
maneuver to take, that we were no long, we’re in a sense stopping our negotiations with
EPA and we were gonna tell them here’s what we’re doing and, and then go ahead and do
it and then explain it to them why we did it. And, and obviouély you know that they
weren’t very happy with that decision.

And, and 1 tlﬁnk as we aiscussed earlier um, if we ask them to put the GP in as opposed
to the IP they’ll probablyﬁsay_ no but if we do it anyway, they won’t over file.

Yes, I. think someone once told me it’s easier to apologize then, then to ask for

permission.

: - And so that was pretty much the philosophy?

That was, that was my strategy.

Okay. We have Mr. DeMarco and his representatives originally when the Notice of
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RC:

RC:

RC:

‘RC:

RC: .

t

Violation goes out and this, this iﬁvesﬁgation is ongoing, take a posturing I’ve done
absolutely nothing wrong, I’'m ﬁghting this tooth ahd nail.

Correct. |

We now have him in a position where he’s willing to negotiate some type of a settlement,
is that correct? |

Correct.

So there has been some progress made from the position of DEP anyway?

Oh sub, substantially yes.

: - And as we discussed. . .

And, and by the way he’s willing to negotiate a settlement in the context of,} of us telling
him that we need the penalty in the range gf $300,000 dollars. Wehad a meefing at, at
some point early on where we said here are the perimeters of where we think we need to
settle and, and they coﬁtinued to, to nego;tiate with us. We had some concerns initially
that they would just walk away.

We, we use ai formula that the penalty matrix to come up with a ballpark figure for
penalty which was $600,000 and it stands by, by common practice that if we’re gonna
negotiate a settlement we can make that penalty come down into the half, $300,000 .
range.

Right. I was told, right, uh, the penalty I think we, Wé workéd up was about $594,000
and I was told it’s common practice if someone settles a case with us thaf we would take

v

50% of that. Correct.
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WM:

RC:

RC:

RC:

How were you able or how did you attempt to justify that, tﬁat the, that what’s contained
in the settlement is actually equivalent to $300,000 or thereabouts?

Lee had had earlier negotiations, not negbtiations but discuésions §vith our Green Acres
staff talking about the valuation of the iand. Um, and early on we thdught that you know
um, 75 acres plus the $591 it was worth in the neighborhood actually I ﬂﬁnk\$600,000

dollars. However, right before we went ahead with this the Green Acres staff, Carrie |

* Wallace said the Commissioner called me with her staff in the room and told me that he

thought that the valuation was closer to $300,000 so I rely entirely on Green Acres, Green

Acres um, expert opinion on valuation.

-Ultimately, with you working with Lee and the attorneys and a, a final um, language is =

developed who ultimately had to say okay?

Ulfimately before we agreed té go, sign off with DéMarco, Gary Sondermeyer, Chief of
Staff.

And why would it not have gone any higher than Gary?

Because the CommjssiOner had recused himself so Gary had to make all the final

decisions on, on that topic.

. And that was your understanding of who’s in charge of this and who’s ultimately gonna

make the decision?,
Absolutely. -
Towards the, August of this year 2000, there appearsf to be some urgency to get this

situation done. What was, what was the urgency?
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RC:

RC:

RC:

RC:

RC:

Uh, there were probably three things happening th that point in time. One I think um, we
were either’ accepting or, or about to accept you know applications for oﬁr general permit
for, for cranberries. The DeMarco situation had been dragging on for an extremely long
period of time I was getting inpatient you know uh, with how long it was t;lking plus we
were hearing ub, rumors or rumblings from EPA staff you know coming to me in indirect
lines asking about what’s happening with DeMarco why haven’t we taken action, and
with the possibility that if they sa§v that we were not acting then they may over file us.
Actually if wouldn’t even be over filing at that point it would be jﬁst taking an action.

If .the EPA comes in at some point and says we’re over filing the DEP is out of it? .
That’s, that’s my understanding.

So legally. . .

I’m, I’m not sure if that’s legally correct. I’'m, I’m not sure if we still have jurisdiction
but we would in a sense back off and allow them to handle it.

And we would lose the possibility of benefitting from the settlement? The possibility of
beneﬁt? |

The EPA over filing? Yes.

Yes.

Yes, plus you know I don’t like the situation where anothér agency has to think they have
to come in to allow us to, tQ enforce our laws. I think we should be able to do that
ourselves without outside interference.

Once we’ve established that there is in fact a violation, at least depending on how you
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RC:

RC:

RC:-

interpret the laws, why not just say you must apply for an individual permit, you must put -
the ground back the way it was and you owe us $300,0QO dollars in fines. Why not take
that posture? ) | |

Well the individual permit veraus puttlng the ground baclc the way it was are; are really
you know two separate components, either you put it back to ‘Wher'e it vstas Or you come ln
for the individual permit. Um, vso, so really youf talkih’g about Why not an individual
perrmt and, and, and and a penalty um, one I didn’t think that Mr. DeMarco would agree
to an'individual perm1t so I thought that was a, a deal breaker. As far as the dollar
amount of the penalty, it was my belief, it still is my belief,‘ that I would rathar have
environmental benefits accruing from that type of sanction tllen I wvo:uld' hatfiiig the
money gtl into the general fund um, where I believe it wotlld just you knoW be, be gone
into vthe Department and the jfenvirc‘)n'mental would haVe no bene_ﬁt, So to the extent that I
can in this andl other situations, I would fathar see land donation, land preservation of any
type of envi‘ronmental benefit which would serve the samc' uh, deterrent, the same type t>f

sanction but benefit the environment as opposed to just money you know disappearing

into a 21 billion dollar budget.

And what. . .

Don’t tell lreasury that I said that.

And what your looking at frt)m your éinplbyment and from your mission statement and
your goal is what’s in the Départment’s/State of New Jersey’s best lintérest? |

Correct, and also récognizihg that at this point in time that the Governor has a goal of
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presefving’ a million acres and land preservation is a high priority for the Department, the
land preservation in the Pinelands is especially a high priority.

‘What was the public’s perception of all of this in your, in your view, in your opinion?
Um, with, with the ehforcement uh, situation uh, I, I think uh, fairly negative um, the
environmental coinmunity as a whole um, had always disagreed with us doing a
cranberry general permit td begin with. Uh, they were very suspicious of De, Mr.
DeMarco’s connections you kﬁow with the administration and you know they were um,
very stridently opposed to this settlement. What, §vhat did not help‘us in, in the situation
was the fact that um, Mr. beMarco had sold the PDC’s on the 591 acres uh, probably just
several months before we had, went ahead and did this or you know prob'a;bly not even.
several months just you kno;w right before. |

And we talked before you had no prior knowledge that that was about to happen or if it

| did happen?

We had knowledge that he was severing his PDC’s from his landv,iwe had no knowledge
that he was, had, had actﬁally sold i\t, whether he was selling it to the State.
Okay.

Although it didn’t affect again the valuation of the land.

Asa langliage issue, there is language that you discussed here in negotiations about
donation, there is language' in the settlement that in consideration for a dollar that he will
then transfer certain properties, uh, why that language as opposed to something like um,

in satisfaction of this penalty?
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RCf I did not negotiate you know that language um. . . and

WM: Who did? ,

RC: I, Iassume Lee did maybe Pete did I’'m not sure who actually worked out that language
um, I, I didn’t queStién‘ the language, I didn’t give‘it that much thought I assume you

y know based on your questions and what other people are telling mevthat there may be
some tax implications um, which I will now you know look into but I wasn’t aware of
that, it, it didn’t ring ény bells Wlth me when I first read that language.

WM: Was that ever an issue that was brought to your attention or to anyoné’s attention that
there, the other side is willing to (io this if we make it a donation and not a penalty?

RC: ‘I was not _aware’of that issue. Yeah, I'm sﬁre I read the vlanguage but again no one
brought it specifically to my attention.

WM: You mentiongd earlier that as a result of uh, not just questionih'gv from me but from others
about this language that yod have taken Some steps to look at whether or not this would
allow him to “write this off as a donation,” is that correct?

RC: Yeah, we recéivéd some phéne calls, I tried to make some in’itiél inquiries to the find, this

was after the ACO Was already issued um, if I had, if we had anyone who would give us
you know a, a quick anS\.zver on tiﬁs, uh, tha‘; did not happen and I m about to call our you
know, um, Attorney General’s Office and see if they could use their resources to ﬁnd uh,
experts in order to cominent on this.” And lOf course again to the extent that uh, we missed
something uh, We do have a common period which we just éXtend it by the way for 30

more days, I’'m not sure if you were aware of that. And after the common period we still
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RC:

RC:

RC:

have 15 déys to um, alter the ACO 1if, if we think appropriate. With, Witi’l DeMarco’s
agreement obviously or else it falls apart. | |

Right. We had discussed earlier some um, concerns the EPA énd Fish and Wildlife
Service over the general permits and impacts that they may have.

Two, two separ‘ate vconcems, EPA’s and, and Fish and Wildlife. Fish and Wildlife was
and remains adamantly opposed to the general permit. EPA had initial conccrr)ls but - v'
eventually you know agreed to the general permit.

I have a letter here it’s date stamped um, September 24™ | it’s printed'stamp-, uh, printed
in, in the normal course of the letter dated September 17® 1999, it’s addressed to Mr.
Shinn uh and it says this is in reply to your letter of August 19®, 1999 and it goes on to

talk about um, the permit regulations etc., etc.

So this is dated what date, uh this is dated <99, okay sorry.

: Yeah, September of 1999. In the corner um, Ray Cantor lets discuss, do you recognize

that signature?

It appears to Be the Commissioner’s.

Do you recall this letter and discussing fhis with the Commissioner? Take, take some .
time to uh, familiarize yourself with the docment. |

Without going um, into heavy detail of this letter I do remember um, conespondenée of
U.S. Fish and Wildlife Service at this time alleging that we had not taken any action
against various uni, growérs in the Pinelands. Ibelieve that uin, it let, I’m not suré, I

don’t remember a specific conversation with the Commissioner I believe I may have
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RC:

RC:

talked to Mark Smith about this. I believe Lee prepared a letter um, to them and we may
have sent a copy to EPA as well saying you know I think there were like t&ee or four
violations, or actually alléged, alleged violations, J. J. White included, I think we said J.
J. White ﬁh, was um, may have been in violation but he came m and got a p‘eﬁnit so that
was no 1ongér a violation uh, we said one of the violators DeMaréQ we’re taking you
know action with, we already issued the NOV and I think theréﬁ were a couple of othef

guys at this point in time we did not issue NOV’s on, we were continue to investigate.

And who would have put that letter together? -

I think Lee may have it’s possible that I may have, 1f you need me to I can check my ﬁles; '
Okay, what about this, this uh notation in the margin here Ray Cantor let’s discuss with
and with Commissioner Shinn’s signature.

That means he asking to discuss this, I ddn’f have a, um, um an affirmative kﬁowledge as

to whether or not I even discussed it with him personally. I, I, I know I discussed this

"~ issue with Judy, uh, I think at this point.ih tir_ne I think she was still here and I know I, 1

discussed it, I know I discussed this issue with someone in upper chain of command. I'm
not sure exactI-y with who. |

Could it have been the Commissioner?

It, It, It’s possible. It could have but it wasn’t, the question is whether or not it was a
DeMarco conversation, if, if I did it, may have'talked‘ to him it wouldn’t have been by
name it would have been in overail context of, of what we’re doing but I don’t have a

memory of talk, I know I have no m'emory of talking to him at all about DeMarco at any
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RC:

RC: ‘

RC:

RC:

point in time whether or not I talked to him generally about this letter and gene}ally what
we’re doing, it’s possible but I have ﬁo direct um, memory of that. |

This letter is date stamped received and dated when it was initially uh, written. ..
Mmm hum. |

After the Commissioner has recused himself.

Okay.‘

Why would he be sending you a memo in the margin to see me to discuss this?

I assume it’s in relationship to. . . |

Okay.

“You’d, you’d have to ask him you know why he did that. 'I”assume’ it’s in relationship to

the overall issue of violations of cranberry growers in the Pinelands and what we’re doing
and, and you know assume you, um, your allegations uh, it would not have been, I’m not
sﬁre, would not have been DeMarco specific. And if, if it, Again 1 don’t know what his
intent was, if I did talk to him, the, the word DeMarco was never been brought up.

Just quoting é couple of lines frém the letter Dear Mr. Shinn this is in reply to your lettgr
of Auguét 19", Are you suggesting that that letter of August 19" was not written by Mr.
Shinn? |

No, no, no, not at all. Again, there, there were several corres, bthere were several letters -
that went back from U.S. Fish and Wildlife Service regarding théir allegation that we
weren’t enforcing the law. 1know we, we responded at one point at 1¢ast'to one of the

letters saying that here’s what we’re doing uh, and we mentioned again I know J. J..
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RC:

RC:

RC:

RC:

SS:

RC:

WS:

RC:

White, other potential violations etc.

So this could ‘be referring to a letter that Mr. Shinn did not write?

I, I don’t know about that letter. Again, I Would rather look at my files to see you know if
there was a letter of August 19™.

Okay. ’

I, if you, if he sent out anythjng/ without me preparing it for him you know I don’t know
about that.

Okay.

But it’s not unusual for um, him to aék for a response, we would give a response send it
up to him and then he would send it out.

Ifyou had a conversation with, with Mr. Shinn reference this letter as there is a request in
the margin, yoﬁ’re telling me that you would not have discussed DeMarco with him?
Absolutely not, huh rhuh. I have absolute, firm knowledge that I did not mention the term
DeMarco with him since he recused himself.

Shawn do 'yo_ﬁ have anything?

No questions.

- Sure?

I just wanted to clarify something that was asked of you before with respect to the final

language, the final wording and, was it um, uh, that DeMarco was agreeing to donate or

. transfer?

I had no involvement with, with the negotiati(;n of that language and in truth I paid no
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RC:

.RC:

attention to it you know when I read it, it didn’f um, mean anything to me, I, I didn’t put
any significance to; to the language that was used. | { | |
Okay.

I was more concerned about the dollar value and coming up with a GP theﬁ I was about

you know the actual language of what was you know negotiated.

'Am I correct in assuming that there are what I’1l refer to some boiler plate language

documents that we can use when We’re putting settlements together?

I believe you know there are some but then again I haven’t personally negotiated you
know this but I'm éssuming that who write the programs would. Iknow when Lee was
looking at the conservation easement he looked to see what Green Acres has as far as
their boiler plate -when, when they you know do that so I assume that there are so but
again he presents the document to me, I ;m more interested in general policy, I'm
assuming everything else falls in line and is done the way it’s normally done. Ipayno
attention to it. | ' \

As an attornéy would you take the responsibility for ultimate review or is it sent over to
uh, a DAG?

I was not acting as an attorney in this capacity. As a matter of fact um, you know I, you
know officially had retired from practicing law at this point in time. Irely entirely on
staff below me and on the DAG’s to make legal detenninati(;ns.

And they. . ..
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- RC: So, so numerous other context, I’m no longer reviewing things as an attorney unless
something really ybu know lights up for me. I’m just looking at it from a policy
perspective.

WM: Shawn, anything further?

WM: Do you have anything you care to add to this before we terminate this? '

RC: No I’m not sure if you needed any documents or anything from my files but other than
that that’s fine."

WM: If there’s nothing ﬁlfther,’ the tiine is approximately 12:15 p.m. and we’ll terminéte this

statement at this time.

END OF STATEMENT OF RAYMOND CANTOR
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RC:

RC:

RC:

RC:

RC:

LL: DAG Louise Lester
SS:  Civil Investigator Shawn Stewart
RC: Ray Cantor

Uhh I was just saying as in going through the interviews that were done and the materials

|

there were just some questions that came up and I ' wanted to ask you some questions not

really in any particular order but umm one thing we saw in in the one of the files we got

)
!

is a memo from Lee Cattaneo through you to Commissioner Shinn

Uhhh

"Ummm dated April 27" 99 and the copy and it’s a status update on the A.R. DeMarco

April 27* of 99

Yes, and the copy that we have

Can I see that. |

Absolutely I’'m gonna show it to you I just want to tell you that thé ‘copy we got we got
out of Pete Lynch’s file it’s only signed by Lee Cattaneo |

Yep

Umm and I just wanted to ask you, first of all take your time to look at it and get faxﬁiliar
with it

I will, ’'m Im checking umm I had my files put into chronological order hopefully ummm

_it’s all here go ahead you can talk as I'm

My my question is gonna be do you recall the memo and do you know whether you sent

it up to the Commissioner or not?



Statement of Ray Cantor
Case Name: A. R. DeMarco Enterprises, Inc.
Case No. 00-0031-1G

November 6, 2000

Page 2

RC: Ummm okay (silence) I have no specific meﬁlrories of of this partiéular memo it doesn’t
mean it‘ wasn’t sent up although agaih the dates seem to be after I assumed a recusal date.

JK:  Yes, that’s right

RC: Ummm I can tell you I have a specific memory‘ that anything after that date I had no
further contact or would not send anything up to the Commissioner so I would doubt that
it had been ummm I can tell you again I’'m going through my stuff right now everything
that I sign is and eventually passed up we keep a file on so you can talk to my secretary
you can open up my files you can probably go through it by date to see if anything like
this had happeﬁed. I ha?e sérious doubts that I would have sent this up to the
commissioner after that point in time. But again, I’'m still looking. You can ask further
questions as I’m going through it.

JK: VOkay alright and maybe after we’re done we can, we’ll go by and follow-up with the
secretary.

RC:  Okay.

JK:  If that’s alright with you.

RC: Nota problem.

JK:

Okay the next area that I wanted to ask you about concerns possible tax consequences on

and settlement agreements to the responding party umm does the department have any

- standard language that it puts in the-administrative consent orders to address tax

consequences or or does it have any does it consider them in its penalty settlements.
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RC:  After all this happened uhhh you have to realize maybe a little bit of background. When I
came here there was a bifurcation of part of the enforcement program umm at that point
Marlen Dooley who is Assistant Commissioner for enforcement kept I believe‘the solid
waste ya know tl}e hazardous waste and and the water side was supply discharge and that
I assume is quofé the department that’s one part of this. I took over the land use portions
umm I have not consulted with her or we have not in sense work as a team where we had
a uniform policy I have been told subsequent to ya know the DeMarco issuance that they
do havé a policy I believe in dealing with tax issues m I did not question the people
below me When they sent me an ACO with qertain language in there. I did not
specifically ask theln about the tax issues or question them about that. I assumed
whatever they sent me up was in accordance to how they had always been doing things
ya know in Matlen’s group. I never asked if there is anything different here from what
how yo_ﬁ normally do that so umm I think there is a policy umm‘whether or not that
policy was followed in this particular case I believe possibly no’; umm from my
understanding‘at- this point in time at least according, talking to Marlen recently of how
they used to do things. or how you do things over in the water side of the program.

JK:  Okay umm.

RC: Hopefully that was an answer for you.

JK:  (laughing) I’'m trying to think if I got all that.

RC:  IIthink the other side in enforcement program does have a policy whether or not it was
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RC:

RC:

follo§ved here ya know I'm not particula; sure but its not necessarily it not necessarily I -
donft have directions that I have to do everything that they dob in the way thét they do
things I think there is also a separate mediation enforcement program here I’'m not sure -
how they do thingé ‘and I think parks and forestry also has ya know enforcement program
of their own I’m not sure how they do things but to the extent that, and now aware of the
tax issue it’s it’s an issue I wish I was more cognizént before we went into this whole
thing. Okay. |

Alright and now now that its brought to the front burner umm what what’s the department

gonna do or.

Ummmm.

I’m not asking for final answer cause there may not be one yet, but.

Uhhh uhhh Well I answer you this way umm based on the Attorney General’s advice and

I’m sure you got a cOpy of I’ve got the woman’s name that Who did that ummm legal
opinion on tax consequences.

Yes I think we did see that.

Based on that I would have drafted the ACQ differently in ordér to ensure that uhh Mr.
DeMarco can not deduct uhh this off his federal income taxes umm and if I was making

recommendation which I assume I will to Gary Sondermeyer at some point in time would

& be to amend the ACO to deal with that.

I T'want to ask you about the whole idea of taking of settling an enforcement action by -
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taking in ummm one case title to some land and and conservation easement to the others.
Has the land use program dl)ne anﬁMng like that or similar to that in other c;ases besides
the DeMarco one. |

My understanding is well we never had a case this large ya know in the program at least
not one that ummm come .to conclusion while I maybe the early cranberry case and
maybe on an EPA leéd I believe meeting JJ White there was no penalty on that one.
Ummm [ a personally aware of several cases where we’ve gotten litigation and those
types of in lieu i)ayments as opposed to monetary penalty before I think we’ve done that
With a golf course that I was inyolved with ummm there was one I think with the Hudson
and Essex County jail Whefe I think rgther than impose a penalty we allowed them to set
aside other wetlands and preserved thqse entirely. So at least in those two instances 1 am
aware of that but again I only see penalties or invblved with penalﬁes over a cc;rtain dollar
amount I think the threshold may be $10,0000 umm Pete could probably tell you better
as, as to what the thr_e_shold is and or if there is somé political nature to uhh the
sejctlément, I may get involved. I’m aware of the uhh at lelaklst' those two I’m not sure about
any others in the past.

Are there are there any guidelines or or guidance to the department employees on either
what case; might be appropriate for taking a land settlement versus cash or any other ya
know cﬁteria on how to go about doing it what tyfes of things to look for.

Not to my knowledge. Not to my knowledge at least not on the land side ummm at least
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ya know Pete I don’t thiﬁk there’s anything in our regulations and Pete and umm Lee
have not brought a policy guidance to my attention. Uhhh I donft’ believe that the other |
side of the program I don’t think the water, you know, that side does that I know that
EPA has a prohibition against doing it. Uhh in thié particular instance as I've told ya
know told the previous investigators umm I have a bias toward environmental
improvements land preservation than toward uhh collecting monetary penalties sb as long
as the over all ummm goals of the enforcement action are‘compliéd with that being

deterrence that being sanction I will still buy that then have environmental improvement

“as opposed to ya know money going into the general fund which again you never see.

RC:

Having the flexibility that I thought I had I think I had umm’in this particular instance
after consulting with EPA I détermined that this was an appropriate action I ran that
proposal by my supériors and everyoﬂe agreed to it.

And in this your case your superior would have been Gary Sondermeyer.

Well. Ultimately ya when I first started with this case my superior was Judy Jengo then
and Bob Shinn, Bob Shinn recused himself so then it went to Judy Jengo solely.‘ Umm
Judy then leaves so it becomes Kerri Ratcliffe and Mark Smith as new Chief of staff.
Uhh Kerri and Mark leave and it becomes Bob Tudor and ultimately Gary Sondermeyer
who signed off on the final form. ButI thmk everyone in that whole chain throughout the

beginning prétty mﬁch maybe'J udy didn’t know wé were solely at at land but she knew

we were looking primarily at at land donation umm and everyone had no problems at at
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RC:

RC:

all with that throughout the whole process. I also believe in and you could and I'm not
sure you can ask Bob Tudor this as wéll that at some point when the final memo came up
heres what we’re gonna do, do we have your approx}al he may have r¢a¢hed out to Marlen
and to Cathy Tormey to ask ya know what to you guys think about this I believe he got- -
you know umm Okay I don’t have this necessafily in writing or at least not formally that
they said well this may not be something that we normally do but we think this is
appropriate.

Okay so you think that he h‘e‘did that Bob Tudor did reach out first.

I think he reached to them umm at least in an informal matter. |

Mmmuu.

Again you may want to ask him if you haven’t already.

Okay.

Actually I thought I had something in here but I ifI find that I’ll show you, go ahead,
I thought I had these files in order and you still can’t find anything when you want to find
it I I’'m still listening as I keep looking s@ go ahead.

From looking at at some of the umm the internal e-mails that we got it seems like before

the ACO was actually signed there was discussion with the press office umm about how

this announcements gonna be made.
That was probably all me, okay.

And it seemed it seemed to me that there was some either agreement or consensus that
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the announcement was gonna talk about the environmental benefits of the settlement
rather thén portraying it as a settlement worth a dollar amount .

RC:  Umm.

K Is that;. go ahead.

RC: Tﬁere, there, there were pfobably a couple different levels of e-mails and those concerns.
I think that policy pronoﬁncement may have been or or indication or umm philosophy
may have been primary shared between Green Acres and Lee Cattaneo. It’s possible I1
know Is saw that mentioned to me after we already did the press release it went out and

‘questions started coming back in and Green Acres said try not to focus on ya know the
number try to focus on the environmental value and I said I agrec‘thats what we should be
focusing on. That came after the dollar amount went in. I will tell you my memory and
my conversations with the press office Peter Page, I think I dealt with specifically on this
we were always looking to umm to uhh to mention the do}lar amount we were always we
were looking. to sell this as alright I choose the term sell we were looking to umm
pronouncev this to the public as being the largest penalty in terms of monetary value that
the publics ever done on land use side lso even though I know Green Acres may have had
conversations prior to this in telling Lee don’t do this its possible Lee may have told me

that but I was never going in that direction I was always going, working with the press in

in using a dollar figure.
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‘RC :

RC:

RC:

RC:

RC:

Okay. How I don’t know umm and were trying to schedule a follow-up with Lee
Cattaneo as well but I’1l ask you.

I, T will just show you this by the way.

Okay.

It goes back to a prior conversation this I believe is a fairly late.

July 14.

Noit’sa different date. Umm I think this goes up in the final memos it comes back I like
this settlement what are youf thoughts this Gary going to Bob. Bob says I discussed this
with some Gary and Marlen oh to me, Gary and Marlen before 1 gctually read attached
they were concerned that we were getting no pending no penalty money now that I have
read proposal I see linkage between penalty amount and acreage see my something
something whatever, but the bottom line is again that they ultimate, their had concerns
but they ultimately I guess umm didn’t stop anyway they ultimately approved.

M.

I’m sorry to have interrupted your last question.

No that’s okay umm oh wé were talking about the press release and the dollar figure.
Mmuhhh.

Uhh for the settlement and I was telling that we were trying to sit down with Lee

Cattaneo he may be the pgrépn to ask this but I’ll ask you anyway umm when you were

/
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RC:

either talking to Peter Page or even in your own mind coming up with a dollar value for
the settlemgnt. _ -

Mmuhh.

What were you basing that on?

Solely on what Lee and through Green Acres were telling me what the value was you will
see early memos were Lee tells me; he’_talked to Green Acres and the value was $594 or
$600,000 w-w-w- whatever the number was that he said it was ummm and I was
0b§iously ya know really pleased with that since that was twice the amount that we had
ever hoped we would get through a settlement. A day or two before the the we were
going to make the announéement either that or a day or two before we actually went the
thing With DeMarco I got a cellll from Cari Wild uhh she was a room with some Green
Acres folks who said umm the 594 is wrong uhh I starte’d’ panicking well what is right and
they said we think you know it’s close to $300,000 I said well that’s fine, that’s really all
Ineed, I'm disappointed but ya know that’s really all I needed sb thats where I got the
long cbnversation but what happened there and values and how we ultimately come up
with the value but umm it it was based on my reliance on what the Green Acres people

were telling me.. Which are, by the way I still believed that they under value based on ya

know recent knowledge and and other transactions. They can speak for themselves.

Do you know if umm you’re your talking about memo’s from may have Lee Cattaneo do
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RC:

RC:

RC:

LL:

RC:

you know umm when in this process he had contacted Green Acres to.get uhh uhh a sense
of value of of the property. ~
Specifically when no but if you went through the memo’s you would be able to find again
it if if you’d really give me time I can go through all of these things I could prqbably.do it
in. . .. | |
An hour or so I’d find which memo was the first one to talk about a, a dollar calculation.
Oi<ay. ’

p
Again as as land was mentioned in various points of time umm and as the settlement .
began to take fprm at some point umm ya kpow a dollar figure ya know was transmitted
over to me.
Okay I think that it something we need to nail déwn and if, if Louise and Shawn don’t
have that already I will ask you to take the time.
If you come back with after this to my office you both look through the memos aﬁd see if
this was ever sent and then I can go through everything that I have umm and then we can
do a back calculation and figure out some of the dates fof you.
Alright. Okay.
That’s great.
Okay.

By the way ya know I will again you guys have never asked for all my memos [ assume

you probably have all of them because you ha\}e everything that Lee and Pete had T doubt
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RC:

RC:
RC:

RC:

I have anything that they don’t have.

Okay.

- Im just ya know I haven’t not given you anything if I have it, it’s because you haven’t

asked yet.

Okay well we doing have everything from Lee and from Pete so when we go back we can
ya know so if there’s any additional stuff}well take fhat to. Why not:

Okay. .

Ummm oh the effective date of the GP23 umm I want to make sure I understand this the
rule‘was published in its final form ‘in'\Octobe_r of ‘99.

I’m gonna take your Wofd on that, (I/A).

Okay and then what I understand is it didn’t.

Two things had to happen.

Okay go ahead why don’t you just expléin what they are.

My understanding is that the MOA ha(i to be signed between us, Pinelands Commission,
and the Pinelands Credit Bank and a certification had to be submitted that $25,000 was
put into a separate fund for (IA) mitigation. Maureen McGantage (sp) who is on my staff
uhh had the responsibility in working out the MOA language and working with our

financial people to make sure the money was put in to that separate account. Once that

- was done then a notice in the register had to take place which said these contingencies

have taken effect ubh therefore the rules in effect and now your time period to submit all
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RC:

LL

SS:

RC:

LL:

ya know is now in play.

Okay and that’s why the press release wquld have said the GP23‘ became available in
April of 2000 that’s where.

Right as opposed to the adoption of the regulé,tion that’s correct.

Okay Louise do you have any other questions?

No, no thank you.

Shawn?

No I’don’t have any other questions.

Mr. Cantqr is there anything else that you want uhh add?

No not at all other than the fact that we can go back to the office and look, search out
whatever documents you want.

Okay.

Thank you.

Thank you. .

END OF RAY CANTOR STATEMENT
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Legend: WM: Civil Investigator William McGough

SS:

LL:

LC:

LC:

LC:

LC:

SS:  Civil Investigator Shawn Stewart

LL: DAG Louise Lester

LC: Leroy (Lee) Cattaneo'
The date is September 28", the year 2000, the time is approximately 10:16 a.m. The
piace is the Department of Environmental Protection in Trenton, New Jersey. Present is
myself Investigator William McGough, Investigator Shawn Stewart and attorney Louise
Lester from the Inspector General’s Office and Leroy T. Cattaneo. For voice
identification, Shawn if you would identify yourself please.
Shawn Stewart. |
Louise if you would identify yourse%f please.
Louise Lester.
And Leroy for voice identification if you would identify yourself please.
Lee Cattaneo. |

Mr. Cattaneo your current position with the Department of Environmental Protection?

‘Currently I'm Director, Office of State Plan Coordination.

And how long haVe you been with DEP?

I’ve been with them approx.imately since 1973. 1 Wasv out for about a year and éhalf in
that time.

And how long have you been in this current position?

About a year and a half. )

Your date of birth sir? -
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LC:  [Redacted]

WM: And your social security number?

LC: [Redacted].

WM: Thank you.

LC: AndIl ;egister my objections to using/my social security nur(nber for identification.

WM: Sonoted. For the record, uh, for the las;t hour and a half or so uh, the four of us have
been discussing uh, your knowledge and involvement and direction of the uh,
investigation if you will and proposed settlement in the DeMarco case. Is that accurate?

LC: Yes.

WM: .And as we discussed that we try to put together a time line and uh, develop some accurate
recollections of what went on and when: it went on and why and those, those were the
questions we were discussing. Is that accurate?

LC: Yes.

WM: And vyhat we have determined at this pojnt is there uh, has been presented material that
we would liké to memorialize on»tape.. and uh, we have all agreed to go back over the
information and allow you to memorialize on this tape recordér the specifics of what you
did and when and why it occurred. Is that accurate?

tC: Right.

WM: And it’s obvious to you uh, that this is being recorded, thé tape recorder is sitting on top -

of the table. Is that accurate?

LC:  Yup.
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Thank you. In the uh, general time frame of August of 1998 um, one of the DEP
investigators, Mr. Higgins, was originally contacted directly by representatives of the -

Department of Environmental Protection, or excuse me, the Federal Environmental. . .

Protection Agency.

Protection' Agency, uh, .With reference to some possibility of some violations within the
Pineland afea. Is that correct?
That’s correct.
And one of those areas that they preéented for a possible violation was the DeMarco
property, is that correct?
That’s correct.
And as a result of that contact by EPA um, there was eventually an investigation
conducted um, originally by Mr. Higgins.then others within your organization to
determine if there was a violation and to what extent. Correct?
That’s correct. |
To the best of your recolléctiOn, when do you b‘e‘c,o'me involvéd in with knoWledge of tlﬁs
investigation and your eventual coordination of it?

/ - '
Well I was aware of it basically from the start uh, as in after the fact because l:lh, whenI, I
had found out that through uh, other persons that we had been contacted by EPA with this
violation and when that came to my attention I had talked to Pete; Lynch who was the

supervisor, uh er, the Bureau Chief at that time as to why we weren’t notified. Imean

that was something that I should have been notified about and he should have been
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LC:

LC:

notified about uh, from day one with thaf t?p_e of céntact because uh, specifically the
investigator that was looking at it from EPA 'was; is on the criminal side and we’re
require(i, uh, you know oﬁr Standard Operating Procedur§ with the, that you’re talsing
\part in that type of investigation, you contact the Aﬁorqey General’s Office and we were
notified so there was a mistake on the part of ‘the initial inspector by not notifying us.
Okay. But eventually fhé, the ihvesti gati;on progresses and .thercza’sb an involvemeht whére,
you’re now taking cerdiﬁation and conﬁol;of that. |

Eventually yes but not initi‘élly other than my initial displeasure Xvith how 1t started out.
Um, I did not beComé that involved with it until such time as the case developed a little
higher prbﬁle. '

And, and how did that occur?

Uh, that occurred mainly in, through heWspéper reports and ’ghe fact that the uh, U. S.

Fish and Wildlife Service was involved with it.

WM: And1I think we discussed this before that um, procedurally this may appear to be, this

LC:

case and the Way it was handled and by whom it was handled, may appear to be uh,
somewhat of an aberratio,n but the reality of it is because of the involvement of other
outside agencies and the proﬁle and some newspaper article; there was a need generally
within this >organiz.ation to make sure that this was done -n'ght by the book and right by the
numbers in. every instance. Is that co,r;ect? : | |

Yes and, and that’s why it was assigned to the particular inspector, it was our most

probably experienced inspector that we have with matters of this sort, he had previously

A
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LC:

uh, participated in court cases, uh, he had, he had testified in court in both the State and
F ederal‘level uh, he was a former uh? inSpector for the uh, Corp of Engineers and this

case in itself is based upon compliance with Federal law more than because of; of it’s

location in the Pinelands we only regulate to the extent that uh, the Federal law applies.

We do not regulate to the extent that tne State Freshwater Wetlands Act applies in other‘
pofﬁons of the Statyé."l | | | |

We had some discussion previously as this investigation is progressing and you, you’re,
are beginning to assemble a team of people that will, will look into all aspects-of this.
There are sofné, what 1 will, my word, delays being incurred because of soine inh'grent
conflicts and jurisdiction and law and what’s going to apply and we had quitea -
discussion about that and i’d like you to explain that in some detail if &ou could.

Snre. When uh, let, let’s, let’s, let’s go back a little bit and say the property itseif is
fenced in posted with no tréspassing signs, the area where the.work was undertaken is not
that visible from the road you know, you might be able to determine it but it wouldn’t be

visible driving by today, unless you knew there was a violation there and you really went

“and looked. ’Ihé uh, we knew that we were only, only gonna have a limited opportunity

to go on site with thern, that’s why the teznn wasas_Semblé_d and we decided fhat we really

had to know what we were regulating before we went in there and tried to document what

. the violation is. Uh, the Freshwater Wetlands Protection Act statewide with the -

exception of the Pinelands regulates activity such as cutting vegetation, removal of soil

and filling which was, were the three major activities that were undertaken here in order .
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to create uh, cranberry bogs within a woOded area. However, in the Pinelands we only
regulatetto the extenf that the Federal goverhment regulates and at that point in time the
Federal government regulated the, only the dischargéd, uh,'what they call dredge to fill
material. So you could actually go in and-cut d0wn’allA the trees and remove the soil as
long as you didn’t épill any back in basically. That would be for anyone. The;e was, uh,
another question at the Federal level as to what is, would be agricultural activities and |
what are not, the actual construction of these cranberry bogs is a regulated activity in and
of itself, that’s applied very differently in the regions, the Federal regions across the

State. We had had experience before with them applying the regulations differently uh,

" in a; a case uh, called Mt. Bethel Humus. I didn’t explain this before I just happened to

think about it. Was, and, and this was a case again that was split between Region 2 which
is the New York region for EPA which services all of New Jersey and the Corp of
Engineers which is based on not State lines but drainage basi;ls, water basins and they’re
in Region 3 which is out of Philadelphia so the New York corp and the Philly corp are
different in, ih what they, they enforce. And in the Mt. Bethel Humus case we had EPA
Region 2 telling us that the removal of humus from the wetland was a regulated activity
and we had the Philadelphia Corp on a, an adjacent farm telling that farmer that it wasn’t
a regulated activity so there was a concern as to what exactly are agricultural activities,
whether non-agriculturz;l activitie‘s‘ and what the Federal degree that we would regulate
that for our purposes because we could only regulate) to the degree that the Federal

government did. Complicating this'matter is on the State side, the Federal, uh,
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Freshwater Wetlands Protection Act saying that we regulate to the extent that the Federal
govel;nment does and another Stafe law which established the Pinelands region itself said
that all State activitie;_ must be consistent with the Pinelands Comprehensive
Management Plan. The Pinelands Comprehensive Management Plan is beth a Federal

and State document. Pinelands is Federal and State and the, the commission even has a

Federal member on"it so we have this other document called the C & P that specifies that

agricultural is not regulated at all so you can do just about anythinig you want in the

Pinelands as long as it’s agricultural and it’s not regulated except for agricultural house,

~ that’s, that’s the only thing under agricultural that they have to need approval for, is the

housing aspeet of it. And so the position that DeMarco had initially indicated to us is that
what he did was not regulated due to the fact that the C & P exempts agricultural

activities, Pinelands said DeMarco is not regulated by them at all and the fact that says

- any State action must be consistent, any State agency action must be consistent with the

C & P. We can’t do anything that is inconsistent with that so their position was that our
regulating them was inconsis{ent with the C & P, we had no authority to do it so there
was this protractive discussion with our attorneys and, and DAG’s on it as to whether or
not we 'were going to have any jurisdiction in this particular case. Also knowing that we,
this was going to be a high profile case that was Undoubtedly at that time we thought
would litigated that we wanted to make sure that evef}:lthing we did was admissible in
court so we had to make sure we followed all procedures for access to the site. We

wanted to make sure that everybody that went out on the site was capable of being
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LC:

qualified in court as an expert witness so we only got uh, people that had been qualified
prior to that. We even had o/ur key I S person that was out there was from another
program bécause we wanted to make sure that the person ﬁsing the uh, locational device,
so when we went out and did these locations was qualified to, to testify in court so that’s
why we had a team approach for this. Normally we don’t do that and, and your quite
corréct when you’re saying that it took us a long time to put together a team and that was
something that we nbrmally do not do. The purpose of that being, this is not a normal
case. This is a case that was very high profile, that was brought to our attention by EPA,
that was the subject of uh, correspondence from U. S. Fish and Wildlife Service that was l
sent to the newspapers before it was even sent to us. That it was a high profile case and it
was handled that way.

I think some of thé wording that you used before sort of sums that up that you described
this investigation as very. slow and deliberate and cautious to the point of making sure
you followed all the rules and regulation; appropriately.

That’s correcf.

At some point, after you condﬁcted some of your tésting, done some overflights, have
some maps and charts to show, DeMarco through his attorney has been shown some
méps of some wetlands and there seems to be at that time a little movement on his part
away from we’re not regulated to maybe we may hé;ve done something wrong here. Is
that fair?

Uh, maybe we have done something that’s regulated, I, I don’t think they ever took the -
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LC:

LC:

position that they did s’qmething wrong. I mean even to the end they’re saying we didn’t -
do anything wrong, we will in order to placate the State we will do these other things so
there was ﬁever an admission of wrong.

So it was an issue of regulated versus unre'gulated?'

Thét’s correct. Not an issue of right and wrong. -

You were very a‘ctivelj involved in the negoﬁatibns and decision making processes when
we decide that uh, if we cén seﬁle this we Obvibusly won’t have to go to a litigation thing
so there is, there is abeginnin'g of a, uh, of some discussions about trying to settle the
case. How did they bégin to evolve?

And, what uh, what, I think we had talked aboﬁt was that ‘n‘ormal.ly we, we need to kick
start those type of discussions with, with the uh, the person that, that has co_hducted the
activity. However, in this case the DeMarcos represented by a former DAG that was well
aware of our settlément positio’ns‘ that we normailyvtry to Se)ttley a case if at all possible due
to litigation‘ risk a’nci c‘ost and everything else and 'a‘t that point they said if we’re going to,
we will consi&er applying for a pennit ahd again, one thing that changed was the fact that
the State now was going ahead wi{h the general p.e'rmit for the cra\nben'y, where they felt
that. the activity that, that they did and I, I cai_n’t tell you that it is but it  seéms to be
consiéteht with What would be required under a general permit, however, with more
a;:reage, it would require uh, a three year period for the general hermit bﬁt it would not
require an individual permit fhat would have been normally required without having the

general permit available. The individual permit is more difficult to obtain because the
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LC:

LC:

LC:

general permit starts out with the assumption that the cranberry operation is water

dependent and has to be done in an, in an area where there’s water. Uh, while we may

say that you need water for it that’s obvious. The general permit not having been, the

general permit has already made that out to the public and your applying to use that

- underneath that determination. In an individual permit you would have to go back and

prove that the cranberry operation is water dependent and go through that whole testing
so they were reluctant to do that.

That individual permit is as you described very time consuming and also can be very

costly for me to support my position when I'm trying to get that individual permit.

Yes, it, it, it would require uh, you know studies and everything to do to show that the
cranberry operation is a water dependent use. So it’s actually going to be a two step
process, yéu’d have to prove that it was a water dependent use and then what you were |
doing there would have to meet the other environmental concerns.

But at the time that we can, we can best estimate that DeMarco increased the size of his
farm into thisv 22 acre area. The only thing that would have been available to him
assuming it was a regulated activity, would have been the individual permit.

That’s correct. The general permit was not available.

But current time as we approach the time to settle the issﬁes the activity that would have
been governed strictly by an individual permit two, three years ago is now covered by a
general permit which in and of itself may be much easier to obtain.

It was, we had proposed a general permit so it would have been public noticed and that
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LC:

was a clear indication that we were going ahead with this at that point even though that
permit actually was not available to them because it was still in a propral. DeMarco
said if we’re going ahéad with this 3through his attorney. I never, I never spoke to
DeMarco himself the only persori I’ ever spoke to was uh, was uh, Tony Drollas, the
attorney. Uh, he indicated that uh, they would be willing to enter some sort of settlement
provided that we let them .ﬁppl}ll for the general permit. ('

And using the, the encroachment factor of ten acres per year, he would then come into
compliance in three years?

That’s correct.

So as you have said because of the, uh, Mr. DeMarco’s attoméy had some‘knowledgé of
process within the State organization and, and DEP, um, there ére some uh, there’s some
movement here about trying to settle as oppose to litigate. Are there any particular offers
that Mr. DeMarco’s attorney is, ‘i's making or putting on the table?

We,'we had talked about a penaity settlement and all I had told him we never divulged
what wé thoﬁght the penalty would, would be. I told uh, when I say DeMarco I mean -
Right. | |

The corporation not the individual okay. When I told them that uh, we néeded a very
substantial settlemeﬁt it had to be something uh, wé past the (Laugh) test is basically
how I characterized it to them. Someﬂﬁhg that said yeéh‘ this ié 'soinething that represenfs

a uh, an interest of the State and at that time we were looking at what we had in mind was

around $300,000.
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WM: Which was without his knowledge about 50% of what you had formalized the penalty to

LC:

1LC:

be?

What we had formalized the penalty to be based upon our best position okay and ‘I, and I
would like to say that, that’s probably not what we would have been able to go with
because of the way the penalties are set up and, and I’d like to get, get that on there now
that the penalties are based upon conducting the activity not and it’s different then jusf
some of the other ones that say you do it and everyday that remains after thatisa
violation, this says everyday yoﬁ,cOnduc’g the activity, it’s a Yiolation. The activity here is
discharge of fill materi:dl not clearing anything off. We calculated the $600,00 penalty
based upon their ability to clear 22 acres ‘to stump 22 acres and fill 22 acres taking
approximately thrée days per acre to do that times the $9,000 penalty that was calculated
as aresult of using( the penalty matrix and came up with almost $600,000. Uh, I doubt,
seriously doubt, that we would have been, able to, if we went and presented that to the
judge and the judge would have said well you don’t regulate cutting and you don’t
regulate the felﬁoval of the soil so lets take two-thirds of that penalty and throw it away
so you know I mean to me that’s probably what would have happened even if we had
went the case, let, took the case to céuﬁ and won. |

But all of that having been discussed. . .

- All that being said yes.

You did not obviously dixyulge any of that to the DeMarco Corporation and you simply

‘ said we’re_ looking for somewhere around $300,000.
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LC: 1 didn’t evén say that. Isaid we’re looking for a very substantial settlement.
WM: Okay.
LC: And...
WM: And where does it progress from there?
LC: Well at, at that time they said well look instead of you know, what are you talking about
-and I said well you know we want, it’s gonna be in the six figures, you know I never said
SS: Mmm hum.
LC: We want exaétly $300,000, he said well we can’t do that you know and uh, they then
- went back and, and I guess talkéd'then they called me and said wellv look can .you, would :
you accept some land donated, some sqrt of dQnation to the, the State of land or do uh,
some sort of other activity um, go in and, and uh, restoration or anything and some cash
and I said yes because we nbrmally do that. So then they came back and said we have
"thvis tract of land that the State had indicated interest in, this was the 540 acres whatever it
is. Would we accept that? And at that point I checked with our, uh, he had told me that
they, the Staté had expressed an interest in it. I‘che'c'ke'd with ﬁh, J ack Ross ;\)VCI in Green
- Acres, John, and hé had indicated to me that the, DeMarco had previously turned down
an offer of $649,000 I think it was for this property aﬁd I think there may have been the
other two lots may have been included with that as a package. And he said yeah if you
can get that, that’s fine so I went back to DeMarco’s attorney and said give us that

property - and some cash, we still had the cash on the table and at that time we’re

thinking $20,000 - $25,000 and the property. They came back and said no. We’re not,
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LC:

we don’t want to give that property up. So I said to Tony, I said okay why, you know
what’s your interest in keeping this? I was using my “interest based” negotiations
training.

Laughing.

I said what’s your interesf in keeping this? And they, he, he told me that they wanted to
protect the head waters of their cranberry operation, he had an interest in doing that, they
didn’t want the State going in there and doing whatever they wanted to do. I said well
our interest in this is having the Batona Trail because it crosses the property which they
didn’t even know, he says what trail? You know they didn’t even know that it crossed
their, their property. And having this property remain in a natural state, this is what we
want to do because it’s, it’s adjacent to qh, a State forest and it is highly visible from uh,
a point out there called Apple Pie Hill. If has a, there’s a tower on it and everybody that
hikes along the Batona Trail goes up Apple Pie Hill and stands up there and looks out on
the Pinelands and we didn’t want this area you knéw cut down and, and put into an
agricultural 6r, or use it for a horse farm or whatever so that was our interest in keeping it
natural uh, this is, there was a study done that indicated that this is one of the last
remaining large tracts of land in the State and is highly desirable to obtain this land uh,
there are all kinds of species, er uh, wildlife species and stuff and actually the report is an
appendix to-the proposed settlement agreement and it outlines in there what the
characteristics of this property is and why we wanted to maintain it and the settlement

agreement says that those characteristics have to be maintained so we have this, this
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report that was done that says what it is that we’re protecting and we know what it is and
we said look we got this, this is what we want protected. If you can do that and give us
the public access on thé Batona Trail, that takes care of our interest and if your interest is
maintaining uh, some control over this property and the water rights from it and you want
to retain ownérshjp, we can satisfy both of our interests. Now we have this other $25,000
out ‘here and he wants to pay. He goes back, comes back to us and said will you take
more property for the $25,000? We discuss it internally uh, I talked to Ray and, and at
that time it was uh, Kerri Ratcliffe and say yeah We’ll take more property if it’s
sbméthing that we want. He says if it’s a piece of property within Bass River State Forest
surrounded by State lands and another piece of property he said named Pygmy Forest. So
I said I'll find out about these, I called over to Green Acres and fhey said well look that
was, yeah that waé all part of this prior offer. Can you get something else? So I go back
to them and T say what else do you hévé? We want s;)me more and that’s when they
offered up another piece of property that was in an .area where some of the NGO’s, non-
gov,ernmentai organizations and the uh, Natural Lands Trust was acquiring property and
they said we can give you that property. This actual‘ly‘ha‘s uh, in ofder to access some of
the other property that has been obtained uh, by‘ soihe of the consérvancies you’d have to
cross his property so they, they offered that up, everybody looked at it and said yup that,
that’s very, that’s the property we wouldjwant, it, it, you know is uh, building a chain
between two State lands is what this is, éo this is a conservancies are really connecting

uh, I think it’s Lebanon and uh, the Wharton tract or one of those tracts. So it’s a
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LC:

LC:

SS:

LC:

connection between two big chupi(s of State owned land that’s being built and filling in
the uh, a hole Withjn Bass River State Forest. So we thought it was a pretty good deal.
The three additional piece;s, leave, setting aside the 500 plus acres first. .' . |
Right.

They are uh, deed transferred to the State correct?

Yes and in entirety, they’re total acquisition.

The 500 plus acres was done‘invsuch a way as you described it to satisfy the needs of both .
sides. He maintaiﬂs ownership so he can, it’s deeded still to him so he can main,téin his
water use rights if you will but ile restricts it in such a way with easements and deed
restﬁctions to satiéfy Wha’t the State wants to see for the future.

Right, and, and, one of the other things tﬁat you know he has a cranberry operation, if he
ever wanted to sell that to somebody, if they want to go in there and buy it from him,
their question to him would be well where do you get your water, you know and uh,
how’s that protected? So, théy, he owns the land now I mean that’s why they bought
that ]and to b.egi_n with was so that he could have mainfained the water that he needs to do
his cranberry operation. So that was, what was, i’m not saying that, that’s correct. . .
Right.

I’'m saying that’s what he indicated to me, was their interest in it. That they wanted to

- maintain ownership of it so in case they ever want to sell the operation, they can sell it

with the water righté and everything to it.

The terminology comes up in, in the settlement agreement of donation. Um, is t(he final

/
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LC:

LC:

LC:

LC:

agreement in such a way that Mr. DeMarco or his cérporation is in fact donating all of
this land to the State of New Jersey as opposed to, in lieu, satisfying a penalty in lieu of
cash? |

There is no admission on DéMarco’s part.

Of any wrongdoing?

Right.

And. how are these properties convéyed? The three that are going to be conveyed were
the deed actually changes names how are they in fact conveyed'?

Two of them are being conveyed, well they’re all beihg conveyed to the State of New

Jersey, two to be administered by Parks & Fdrestry and one to be administered by Natural

Lands Trust.

Is there any co'nsideration‘for that?
I think a dollar on each is normal.

And, and the conveyance of the, he is just simply agreeihg to place restrictions on the 500

plus acres? There is no conveyance of deed there?

There, w¢11 there’ll be a conveyance of, for again for adollar of a con, deed of
conservation easement. So it is a deed and it Will be .ﬁled ih éourt and this just, butit’s a
deed to the rights more than the actual ownership of the land.

Now that we have thiS'proposed_agreement pretty much settled, satisfying both sides,
who is the ultimate decision maker that says from the State’s perspectiye okay we’ll do

this?
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LC:  Well, the, the Commissioner had recused himself of this. ‘The, by written delegation the
agreement would be signed by the Admim'strator of the Progfam. Uh, many other people
with the exception of the Conn;lissioner and Mike Hogan were consulted on this, so at
various times We consulted uh, the Deputy Coﬁnnjssiom;r, Chief of Staff, they had all
been made aware of what was going on by way of memorandums that I sent through Ray
Cantor to them.

WM: Is it unusual for the Commissioner to not sign a settlement agreement in any case?

LC: Ithinkit wéuld be unusual for the Commissioner to sigh one. It’s just about every
program has delegated authority down to’the similar level. |

WM:  So with, with you or someone of your position within DEP, negotiating and ﬁnali;ing’
and approving a settlement is not an odd situation. | N

LC:  That’s a normal situation it would be the "bnly way that would be done different is if the
higher level came in and said I want to exercise my right under the delegati‘on agreement
to take the authority away from you aﬁd I‘ want to do it, lbut other than that the
AdJninistratof has the authority. In some:cases, uh, it’s delegated down even to uh, ‘the
Bureau Chief or Section Chief. | ‘ \

WM: You mentioned and we discussed this pre\}iously about the Commissioner recusing
himself in this situation. "

LC:  Yes.

WM: Approximate time frame was May or June of ‘99.

LC: In, in that approximate time frame is based upon just my recollection that it was abbut the .
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time that I was changing positions and which was June 1% and I was actually doing both

jobs from February to June. Uh, June I made a break and actually stopped doing both

~ jobs and concentrated on the other one. So it was around that time.

And this was done I think you said by a phone call.

And, it was done by a phone call and why I’Iﬁ saying it was around vt_hgt time because the
only time that we can really fix a$ to when it was done, vlvas it was prior to the Hearing on
the GP. Uh, my recollection of that, Pete Lynch"s recolléctiﬁn, we all knew that it was
sometime prior to that because we were talking amongst ourselves at that time as to who
Was gQing to conduct the Hearing, yoﬁ know with the Commissioner recusing himself,
what did that mean? I had checked With Mike Hogan on it and Mike Hogén says uh, to
continue doing the way we were doing'and we didn’t need anything in writing and then
Mike recused himself of any further discussion with this and like I indicated before I had
never talked to the Commissioner about it other ‘;han the phone cali.

The phone call came to your home I believe?-

i)(eah at homé.

And what was the general giét of the. conversation between you and the Commissioner?

Lee I’'m recusing myself of this, you sfay with it. Goodbye (Laughing). That was it.

‘And from that day forward til and even probably until now with the settlement still

unfinished, what conversation have you had with the Commissioner regarding the
procedures that were followed, settlement negoﬁations etc.?

None whatsoever.
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WM: Has he contacted you?

LC: No.

WM: Um, did you ever get the impression that there was uﬁ,‘ third party contact trying to uh,
him contacting you through a third party for example?

LC: No, and, and the reason that’s almost a humorous quesﬁon in there because there was no
contact, I mean I had absolutely no guidancs whatsogver.

WM: Okay. "

LC: You imow what I meén SO.

WM: You were on ‘your own?

LC: Iwas onmyown youknow and, and between me aﬁd, and Ray we were working on this

~ with absolutely no inﬂuencewhatsoevér, that I’m aware of you know. I can’t tell you if

Ray had any influence but I’ll tell you I did not, at all. |

WM: We also had some discussions about uh, towards the end where we’re, we’re, trying to
finalize a settlement an urgency that you discussed, we discussed, an urgency in settling
thjs case and that was the result of some contact from EPA.

LC: Right? EPA was concerned uh, there’s a p:rovision in the Delegation Agreement that says

that we must take timely and effective I believe is the wording enforcement action. Uh,

they were receiving inquiries from environmental groups, Fish and Wildlife Service and

- in responding to newspapers I guess that we were not taking timely and effective

enforcement issues. I was in contact with Dan Montello who would be the person

actually, staff person doing their enforcement actions up there. Ray was contacting
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~ /
Division Director up there who was Kathy Callahan who does their permitting and

enforcement, so it’s the overall program responsibility. Uh, advising them where we

‘were going with this and I think that Dan understood being that he was from formerly

with the Corp of Engineers about what it takes to put together a defensible enforcement
action it’s not something that you do overnight and all this time we were proceeding with
this we were hegotiating into settlement agreement, we were also getting uh, legal

opinions as what our authority was and we were putting together a very comprehensive

‘and defensible inspection report, it was probably the best inspection report I’ve ever seen,

and, and the most sterile one I’ve ever seen for any case that we’ve ever done.

There was one other issue thgt we covered that I would like to memorialize here. We
discussed the telephone call in May or June of ‘99 where the Commissioner uh, officially
recused himself.

Yes.

‘What I have in front 6f me and I showed you thié earlier is a letter from the United States
Department of the Interior. It’s-dated September 17" of ‘99 and it’s addressed to Robert
C. Shinn, Commissioner, and it says Dear Mr. Shinn in reply to your letter of August 19"
which on it’s face would seem that we still have i11volv¢ment.

Mm hum.

But your explanation is? ”

That letter verbatim was written by me.

And it would have gotten addressed to Mr. Shinn, why? Your, your guess, best guess or
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speculatibn. The response which is addressed to Mr. Shinn.
When, yeah the rcéponse because uh, the letter went out under Commissioner Shinn’s

signature because it went through the Correspondence Unit and they, they put the

~ signature on it and send it out. I mean it’s just standard procedure.

Okay. This letter was composed and written by you?

Yes it was. |

Without. any input or influence from Mr, Shim?

That’s correct.

And this response obviously was in response to what you had sent to um, Fish and

Wildlife Services.

It was a response to a, we have what is a refer, known as a Referral Unit in here. Uh,

when these letters come in they look at it and assign it to someone, we prepare the
response and it gets sent back up to them uh, most of the timé unless it’s to a legislator or
something like that it gets stamped With'tl;e Commission_er’sA signature and sent out. I
mean that’s. |

Thank you. Shawn do you have anything ‘Iyou care tb ask?

No, no questions..

: Louise? -

No I don’t thank you. -
Do you have anything that you care to add uh, Leroy before we conclude this?

L, I, I would just like to know, let’s, let’s get back to your qugstion that you had asked me
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before about what do we tell the uh, gentleman in Camden Counfy in the three bedroom
ranch house that says what does this do for me and I’d, I’d like to say well it, it, fills in
one of your State parks, it goes towards providing a green belt link between two parks,
which is uh, the, the area \that’s being acquired / |

The time is 11:03 a.m. Uh, the tape ran out on side one, it has been tumed over and
restarted. Um, Mr. Cattaneo you were discussing um, some issues that were brought up
previously before you continue, there were not ény discussions otﬁer than me flipping,
that tape over, is that accurate?

And me séying I was on aroll. (Laughter)

Um, where you were in that conversations earlier I had brought up an issue to you if,

~ proposing you, hypothetical, with reference to this settlement, what do you tell the uh,

homeowner in Camden County sitting in his bedroom home, what does this do for me/the

State of New J efsey and you were addressing that issue, please continue.

I, I, what I said is that it, it fills in a hole within the State park system. It goes towards a

green belt cohnecting two large tracts of State lands that are out there. This is, Was the
area that’s being required by the uh, conservancy groups and the Natural Lands Trust and
it goes to protecting the rights of the citizens in the State of New Jersey to use the Patona
Trail which crosses DeMaroco’s land that he could at any given time say no I’m blocking
this trail and you no longer have one of the longest, oldest trails in the Stateand it also
protects the‘view- from Apple Pie Hill. I mean how many people want to hike up to

Apple Pie Hill and stand there and look at a denuded tract of land that maybe somebody’s
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using now for uh, blueberries or horses or whatever he wahts to use as because that’s
what would be allowed even With the Pinelands credits taken off of it, which we didn’t '
talk about. And, the, the other thing is we’re now conserving it. All the natural features
of this land that were identified in a report that was prepared several years ago that went,
when we went to acquire this property. So We know what the natural features are. We
know why this whole area should be suited for acquisition. This is one of the areas of the
State that’s a large tract of unbroken, undeveloped land around and we want to keep it
that way. This agreement does that. It protects those interests. While we might not own
the property, while people mayvbe upset about it, it protects what the State wanted to do
in there. It gives us a big chunk of land out there. -

And the other issue that you brought up that uh, we can address briefly is the Pineland
Development Credits um, the acre, the 500 plus acres that Mr. DeMarco.owned um,
comes with developmeht credits that uh, sort of compensates people for restrictions that
héve been put on their land and he has the ability to sell them to recoup some of those
technical los§es that uh, he has because the State has restricted development and the land
that he is retaining ownership for but deed restricting for the, to satisfy the State uh, he
has in fact to our knowledge taken those Pineland credits and sold them to the State,

correct?

- To my knowledge.

Okay.

However, let me expand upon what you said. You said that this is for uh, shall we say
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’ properfy fi ghts, property values that were taken from him, Yeah that’s right but taken

from him in 1979, okay I mean that, that’s what this is about. This is not what was things

. that he’s losing today, bkay this was in 1979, they passed the Pinelands Protection Act.

* You know a lot of the reason they did that is they were gonna build a jetport out there. I

mean that was one of the things that was proposed. They were gonna have a major

international airport out in the Pinelands, a bunch of other things they were gbnna buiid

there. Went and they passed the Pinelands Protection Act. That devalued in their minds,

property owners minds how much this property was worth. If we were to compensate

them for the, the, for what they owned in 1979, they put on what is known as Pinelands

- Development Credits (PDC’s) that would allow if you were in the preservation area or the

agre area to take thOsé PDC’s and sell them to a bhilder who then cén take them and build
ata high'ér density in one of the Pinelands growth areas. So it’s a density transfer
program and an equity transfer program that goes back to what happened in 1979 okay.
For whatever reason, DeMarco did not elect to but we’ll say seirer the crédits from the
property or sfrip the credits so that you caﬁ sell them so the_credits are there but in ordelf
‘;o sell them you have to go fo Pin’elaﬁds Commis:::ion, get a letter of inferpretétion that
says this property has thes¢ many credits associaté_d with it, take that letter to the PDC
Bank and say I wé.nt to sell my credits, those credits then go into an auction, a public
auction, builders bid upbn it and then you get the money back. - |

Okay.

And, and we had discussed it, I just want it on the tape that at one time these credits were
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not selling for that much and there was no incentive to do it so there was another law
passed a couple years ago that said the State will buy the PDC credits at 22 whatever the

fixed rate. Subsequent to that, the PDC’s have been selling much higher like some thirty

_ some thousand dollars, thirty-two thousand, the last sale was. We knew, _When I say we

I’m talking about Ray Cantor and I, knew and were very aware that DeMarco was going
to sever the PDC’s from these prdperties sé that he could sell them, and that factqred into
our decision. We were still comfortable vlvith. it and everybody else -Wﬁs comfortable with
it. What we did not know and I don’t kno:w- who knew except Jack Ross was thét the
State was going to buy the PDC’s from beMarco at less than he could have sold them fér
on the market so whatever that, that was I mean, I don’t undefstand that myself and I
nevef even thought that he wouldv‘be doiﬁg that because he could have gotten more
monéy selling them on the ﬁlarket, plus if it’s-sold on the market then the builder can take
and build somewhere with those credits. The State buys them they retire the credits so ‘
that way tﬁe houses don’t even happen so you geta Beneﬁt somewhat by having thé’ State
buy it. DeMélrco gets less money and yet everybody still in, in an uproar aboutit. So I
don’t understand that. . .

And. .

And I just want to put that out there and on record becaﬁse I don’t understand what the
uproar is about. He sold his cfédits to the State. The State ;etired the credits. -He could
have got more money. . . |

TVA)
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- Ifhe sold it on the market based upon the last sale.

And the credits could have been used by a builder who bnught them to build at a higher
density (I/A). |

Higher density than most of the towns want ouf there land, and that, that’s another issue
also. | | |

Okay. Anything further? Sir?

No.

The time is anproximately 11:11 a.m. All those presnnt at the beginning of the taping of

this statement are still present at this time and we will terminate this statement.

END OF STATEMENT OF LEROY CATTANEO
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Lester:

Cattaneo:

Lester:

i

Cattaneo:

L ester;

Cattaneo:

Lester;

Cattaneo:

Lester:-

Cattaneo:

Okay. I'm here with Mr. Lee Cattaneo with DEP. I'm Louise Lester also
present is Shawn Stewart. Today is Wednesday, November 8, 2000, and

- I'm here to ask some follow up questions of Mr. Cattaneo concerning the

DeMarco matter. Mr. Cattaneo you’re aware that the tape recorder is on
and you have no objection to taping this being taped. You also have a
tape recorder on and you're taping this simultaneously. Is that correct?

Hmm hmm

Alright. Um, as | explained before | turned on the tape recorder we have
um just some follow up questions-to ask concernlng the interview we did

- with you previously.

Right.

Um. And the questions are basically just for clarification to some things
that we didn’t have answers to. The first thing I'd like to ask you about is
um the list of properties done by uh US Fish and Wildlife. | wanted to
know- if you could tell me the status of each of these um alleged violations.
The current statu.s?

Yeah, the cur}rént status.

No, | cannot.

-Okay., Who can help us with that?

Uh, either Pete Lynch should be able to.
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- Okay.

He’s the admins, acting administrator now. -

Okay.

I'm not. Iwas, just stayed on with the one case.

Okay.

‘It's the only one | continued with.

Alright. So | should talk to Mr. Lynch..

"~ Yes.

Okay. That won't be a problem. Alright, | also wanted to ask you about
this memo which is dated September 30, 1999 and it's addressed to

- Eileen McGinnis um, and it's from you through Judy Jengo.

Right. Judy Jengo....right

And what we wanted to know is um why was that memo sent to the
Governor’s office. ' '

Normally, before we do any sort major action whether it's a settlement or
new rules or anything else we brief the Governor’s office on it. Itis also a
requirement when we’re doing uh, a new rule we have to do, uh a notice

over to the Governor’s office, so in any major action that’s routine to do. -

Okay. Um, let’s see. Turning to a page in the statement, this is a
transcription of the previous statement you gave us on September 28.

-And um in the statement we needed some clarification you stated, “We

normally would take land or restoration plus cash.” What other, we
wanted to know what other cases have you taken land or restoration so let
me see if | can point out specifically where that’s stated. Would you
accept some land donated, some sort of donation of state land, some sort
of other activity um restoration or any...and you say we normally do that
and what I'm, | gather from that is that it's not uncommon for DEP to take
land in lieu of money. And uh what we wanted to know is had you done it
in the past and in what cases did you do it.

- Specific cases |, I, we had a case in Cape May where we were 'pfoposed

to do a land swap onit. | don’t think that ever went through. We did one
in Bricktown uh where the land and both of these were where the lands
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- adjoin either state or conserved lands and the one in Bricktown was lands

that we had taken that went to a uh the wildlife refuge, the federal wildlife
refuge and we had and there was another one in Bricktown also and um |
forget the name of that case but and | think there were a couple others
that we had done. | don’t recall exactly the cases but one of the things
that |, | do recall is that sometimes they would be listed as property
donated to the state and we were trying to have that not listed that way.

Okay.

Because it would appear that they were then making a donation when it
was in lieu of a penalty.

When it was in lieu of a penalty.

Right.

And have you done that? Have you accohplished that not haVing the |
Yeah thé... -

Donation language

Well, no, it's not the language. 'It's just like every year Green Acres gives
out a report and they list donors of land in there and we didn’t want them

listed as donors of land in there so.

Um, now are there procedures to take land in lieu of money as a penalty?
Are there procedures?

Yes.

No. Do we have forrﬁalized procedure?

No. | |

.... to take that....

No written procedure.

And how is it decided when lt’s appropriate to take land for cash? |

When it's offered. When it’ s, it's clear that we may not get the money.

_Uh, in, in some of these one or the other cases we would dealing with a
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- it. We can’t maintain that. So, eith..

N

- bankruptcy, well actually two other cases we were dealing with

bankruptcies.

Okay.

And if you re dealing W|th those it's very difficult to get any money out of it

.you sort of go to the bottom.

So it can happen in um any situation for example | violated a provision of
the.act and I, | don’t have any money but | could offer you some type of
property as um a potential settlement

Well

.. in lieu of cash, in lieu of cash

| don’t really think it's a questlon of whether or not you have the money |t’
a question of what, what we're getting.

Okay.

You know is this a piece of land that we want.

Okay.

Is it a piece of land that’s adjacent to other areas is it a piece of land that's
going to enhance the holdings of the state and if so we can do that. I, it
would, it has to be a piece of land that we want.

Gotcha.

Okay. In, in the other cases we always, we checked with our Green Acres
people and stuff to see is this land that, that we indeed want. Is this

something that parks and forestry doesn’t want you know a land, the lot in
the middle of uh uh a subdivision where there’s no other properties around
. it’'s normally a land that will enhance

another state (holding or owned?) property,

That makes a lot of sense. Um. The next thing I'd like to show you. Mr.
Davidson, Dennis Davidson in a statement said that quote he said “We
had expressed some disappointment with previous attempts to get
information from Green Acres on this issue.” And if you read prior the
issue is the assessment of the DeMarco land. And um | just wanted if you
would to elaborate on that. What were if at all the problems that you had

- with getting appraisals on the land that was the subject of the
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- administrative consent order.

| just that we were, | was not getting even retu»rn phone calls. You know, |
mean its basically wasn’t their priority it wasn’t within their workload |
mean that’s not uncommon. You know, | mean it's noth...they have their
own workload this is an additional task for them to do and it wasn't getting
priority. So that’'s why | raised it as an lssue to the director over there to
see if | could get it as a priority.

And do you recall um the first time you actually contacted Green Acres to
try to get a land appraisal on the um subject properties in the
administrative consent order?

Uh. I don’t know the exact time it was while Kerri Ratciliffe‘was here
Okay.

A couple of months, | know. | don’t have the time period in front of me..
Would it be in the year 20007

Uh I (inaudible) she left, you know.

Okay. | don’t know either | was just trying to....

I'll be very very honest with you | really don’t know.

Give you a frame of reference.

Uh, probably late 99 early 2000.

Okay. Late 99 or early 2000 you tried to obtam an appraisal of the subject
properties from Green Acres.

Right.

“Around that time.

‘Yes.

Because we weren’t we weren’t clear on that. We just wanted to find that
out. o

And uh Kerri Ratcllffe who was the deputy commissioner at that time had

requested that. We just didn’t get a response on it.
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- Now we had an e-mail. | think | negiected to bring a copy of that e-mail.

with me, | thought | did, maybe | put it in my thing right here.
But basically, if you can recall, there was an e-mail and | have the little

- quote right here. Maybe you can read it, it says “By the way a six a’

649,000 donation is worth at least 300,000 in tax savings.” And it was an
e-mail and | didn’t bring it with me and it was an from an, an e-mail from
you to um Mr. Lynch. Do you recall what you meanrtl,by that. -

| don’t have the e-mail. | don't recall.

Let me make sure, let's turn that off for a second, let me, (tape off). We
had tape off um while | looked for an e-mail | just asked Mr. Cattaneo
about, and | can’t seem to find it, and we’ve agreed that I'll fax it to'him
and I'll give him a telephone call later regarding it. Um, let’s see. | had
another question. We did an interview with DAG Piatek, Christine

: \
Right.

And um she indicated that there were some type urgency in getting,
getting the settlement done. Uh, | shouldn’t say, well that my word
urgency but there was a um a sense of rush, rushing it, to get it done. Um
and she indicated in the interview that you told her that you were ordered
to get it done. And she wasn’t sure whether you were using the word
order, ordered as a colloquialism or were did someone actually tell you

you had to get this done um sooner rather than later. Do you recall. The

first part of the question, do you recall that there was any type of urgency
in getting this settlement done.

Yeah, and | believe |
That you talked about

Told you, that before.

And were you (inaudible) |

The urg, the uré;ency was the EPA was going to over file on us and you

- know we | was basically told by uh Ray Cantor and | don’t know if it was

Gary at that time or if it was still Mark Smith that this is something that we
did not want to happen and that we were to conclude this erther asa
settlement or an order from us

Okay.
One way or the other. So that was the urgency. It wasn’t the urgency to
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'No

- reach a settlement it was the urgency to take an action.

Okay. And did anyone quote unquote order you to get um to take an
action.

Not, not you take an action, it was we were given, had decided | guess
with everybody that a the best course of action would be to not have EPA
do something because we didn’'t do anything. OK. So it was in our best
interest then to either reach a, an agreement which we thought at that time
EPA could support and they still might they have not said anything on it or
for us in effect to say no we can’t reach an agreement here’s an order on
it. We had the order you know we could have gone either way at that
time. ~

But just to clarify, it wasn’t as though uh Mark Smith or Gary Sondmeyer
were saying get this done Lee or, or else. '

¢

It was more or less um let’s get this done to avoid an EPA over file.
Right.

| had a question um maybe you could help with this, maybe you can’t. Mr.
Cantor indicated in his um statement to us that we initially, we being the
state, initially kept EEPA abreast of all of our settlement negotiations
concerning DeMarco. But at some point in time we decided not to let
them know about um the state wanting to go for a general permit rather
than the individual permit that EPA wanted to take place in the DeMarco
case. What brought about that change in keeping EPA (someone enters,
unrelated conversation door closes) What brought about the change in
keeping EPA apprised of the settlement negotiations at that point? | know
that was a long winded question but the jist being um we were keeping

(Laugh and inaudible)

EPA apprised of settlement propdsals and at sbme point we decided not
to.

I don’t know. | don’t know.that we never did not keep PA, keep EPA
apprised of what we were doing. OK Ray was the contact person with
EPA. | was the contact person with DeMarco’s attorney and our attorneys
here. 1 think | had even said that before if you look in there that we had

| separated you know who was'doing what on here and Ray was the

contact for EPA.
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- Okay. So you wouldn’t know anything about that.

| don’t know what his discussions were. You know | have some ideas to
what he told me but you know | can’t represent what his discussions were.

Okay. And I think the last question | have um going back to the Green
Acres issue, what type of information were you trying to obtain from Green
Acres concernlng the DeMarco property?

'Some. At no time did | anticipate getting a ah shall | say a full blown type

of property, you know where they go out and do an inspec.... hiring an
assessor to go out to do an assessment for a purchase. No. | just
needed you know a fairly good number as to whether or not this
represented a fair settiement from them. You know. And that's all |
wanted from them. | don’t need a 12 page or 15 page assessment.

And is it normal practice for DP, DEP to get some type of appraisal
assessment when they take land in lieu of ....

We never had an informal one before.

Okay.

All we need is an agreement that the agency will will take the property.
Okay, |, | checked with them over there to make sure they were going to

take it. And the case in Bricktown, and I'm going to glve you more
information than you need to know Okay.

That's fine.
And | fofget the neme of it. But this was on Mantoloking Road going'out, it

was property there that was filled, it was filled with some debris and other
things. We wanted that property in lieu of the penalty. It was a good

‘piece of property to have. The state would take it and then turn it over to

the fish and wildlife or manage it themselves cause it was adjacent to the
national wildlife refuge. They did not want it because of the debris that
was on it. So we had to have the property cleaned up before our people
would take it. And so we reached an agreement with Bricktown and some
other people down there that we eventually got the property cleaned up
using some money that we had from beaches because some of the
material had washed in or could be washed out again by the high tides
because it was waterfront property. So we got it cleaned up and then
turned it over but they wouldn't take it ahead of time. -

| see.



Cattaneo:

Lester:

‘Cattaneo:

Lester:

Cattaneo;

Lester:

Cattaneo:

Lester:

_Cattaneo:

Lester:

. Cattaneo:

Lester:

Cafttaneo:

- So they have to want the propeﬁy and take the property. You know. We

always check with them on that and say OK you know how, abotit how
much is this worth? Are we in the ballpark on the settlement. We never
had an actual appraisal done of it. Appraisals cost a lot money to be done
and if you’re not purchasing the property we didn’t see a need to have a
written appraisal done. -

So you'll usually just contact Green Acres to see if they're mterested in it,
in the property. .

Well not Green Acres.’ We contact whoever is going to manage the
property. -

~Gotcha.

Okay. And we usually ask Green Acres or somebody over there for
information as to about how much it's worth because person then in fish
and wildlife or the parks service doesn’t necessarily know the value of the
property. They would know whether or not it was an asset to them or
something that they wanted to put in the inventory but they, they wouldn’t
know the cost. .

So if something is um desirable, the property is desirable, the desirability
of the property is more important that the actual value of the property? Is
that a fair .. ‘

To us, yeah.
Okay.
Yeah l mean, it's justA something that that’s going to enhance our holdings.

Alright, jUSt give me a second to check to see if  have any other
questions. (tape off) Um, I'm not sure if | asked you this Mr. Cattaneo. Uh
did | ask you why DEP did not try to get input on assessing the value but
you did try to getinput on assessing the value of the property through
Green Acres. | answered my own question.

\

Right.

Um is there enything you would like to add? In conclusion

‘Well I'm, wés there any issues on, | know that there’s some, | didn’t have

this much information at the last time, as | thought | would pertaining to

.Commissioner Shinn’s recusal, do you need anything else on that?

-9-



Lester:

Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:

Lester:

| Cattaneo:

- If you can recall the date that you were telephoned regardlng the recusal

that would be great.

| don’t have the, 1 will tell you my recollectlon and why | think it's a certain
date, okay.

That’s fair enough.

And I'll, I'll just, 1 don’t think you going to need these but my office, the
office I'm in now was set up by administrative order in December of 1998
December 8, okay. | was assigned to that office as director February 17,
1999. | was still administrator and running the office. | was doing both
jobs until May 12, 1999 when Pete Lynch was named acting administrator.

The only time that seems logical to me when that call was made, would

have been May 7™. That was in; | was still working AWP up till the time

that | moved over and started work|ng for Judy Jengo or reporting to the

commISS|oner

- Okay.

Which started in the next pay period after that. So prior to that time | was
still reporting to Ray Cantor and getting this other office set up. The office

- really wasn’t operable yet, we didn’t have any staff or anything we just

hired some people and started in like at the end of May, first of June
That's why Pete wasn't, | was still doing the other duties

Right.

Until May 12. The commissioner had called me and asked me to stay with
it even though that | knew | was going to be moving on, so that’s why |
think it was May 7". And also, Karen, who was my secretary then, Karen
Proctor remembers she, the commissioner calling me and getting my
home phone number and calling me. Shinn then called me but she
remembers taking the call. She can’t recall the exact day either

Okay.
Just right along those time frames. Also on May 14" there was a, and we

had done the inspections and everything on it and we had written a report
to the commissioner | think it was in April or so of 99

Okay.

And indicated where we were and that we were going to be meeting with |
DeMarco and DeMarco’s attorney and our attorney to go over the findings

- -10-



Lester:

Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:

Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:

Lester:

- and to start negotiating settlement. That meeting happened Méy 14™ and

at that meeting | don’t have any notes of it or anything else, but | recall
telling people at that meeting that the commissioner had recused himself
at that time and that was uh you know it was told to DeMarco’s attorney

Okay.

Because he was at the meeting and some of ours, and Pete Lynch was at
the meeting also, but so trying to pin down a time on this

What year are we talkin?

- 1999

99 May 7, 1999 to the best of your ability to recount the events
99 |

Well, | can’t you know, just the circumstances is all | can recall. | know
that | was home, it was a, had to be an AWP day because | wasn’t on
vacation

Um hem

So it would have to have been May 7

Okay. , | ‘
You know because that was my alternate work week day off.

Now | could be wrong in my recollection but I, you may, | thought that you
said that you were on vacation, you were fishing and you used that

| went fishing
Okay.

Yeah.

You used that as your reference.

Yeah.

But that still could have been an AL day is what your saying.

-11 -



Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:

Lester::

- Yeah. It could have been, uh and what I'm s‘aying is that could have been,

| had taken some time in June to go fishing also. So all | remember is |
had been out fishing so it could have been an AWP day in May or a day

~off in June but | think more along the lines that it was the May date

because the meeting of May 14 | went back and checked to see when the
meeting was .

Right.

Okay and that was on May 14 and | know that it was at that meeting that |
had indicated to everybody that the commissioner recused himself and
that was the only meeting that we had on this subject from when we did
the site inspection in early 99 until sometime later. There was a period of
time there we had, and that was the only meeting.

Okay. Well that’s helpful. It gives us some at least some frame of
reference. |s there anything else that you think um, or has come to your
mind that you wanted to clarify from your last

No. I just you know, you know, I'll tell you what my concerns are OK.
That's fair.

| do have concerns with this because | don’t know what the process is. |
know what process your following

Okay.

And maybe

I'd be more than happy to help to explain us.

Well do,

You know we’re a new office and...

But you have any procedures or written guidance or regulations or
anything else that that you are following so | can, you know, assure myself
as to what'’s going on with this.

That, as a new employee with the um office, | don’t know. Um, but what |
can tell you you know we’ve been asked to do this by the Attorney
General, and again it's just a fact finding review. We just want to be able

-12-



Cattaneo:

Lester:

Cattaneo:

Lester:

Cattaneo:’

Lester:

Cattaneo:

Lester:

- to inform the Attorney General about the facts and circumstances that led

up to the execution of the administrative consent order. That is our
mission, plain and simple. But with respect to our regulations and our
process, that | don’t have :

Okay.

Um for you But | would be more than happy to inquire about it and get it
for you. But again, my m:ssnon is

Right, | understand that. I'm just, you know concerned that uh you know
any time you talk with uh an office that can go who knows where, you
know, then you do have, | do have a concern because | don’t know what
the outcome of this is and uh | don’t know if | should have legal
representation in here. | don’t feel that I've done anything wrong, but who
knows what comes out of the process.

This, | hope this allays your um concern. At least, in some respect this is
not a criminal investigation. Itis not our um it is not our assignment, quite
frankly, to go digging up crime and report it in the report. Our assignment,
plain and simple,-is to review the process that started the investigation and
that ended in the administrative consent order. Uh, nothing more than
that.

Okay, alright, all set?

Alright we'll conclude the tape then.

‘Okay.

Thanks.

-13-



Statement of Robert A. Tudor N /"
Case Name: A. R. DeMarco Enterprises, Inc. o

Case No. 00-0031-IG '

September 29, 2000

Legend: WM: Civil Investigator William McGough

WM:

RT:

SS:

RT:

RT:

RT:

RT:

RT:

SS:  Civil Investigator Shawn Stewart
RT: Robert A. Tudor, Deputy Commissioner, DEP

The date is September 29%, the year 2000. Time is approiimately 11:25 a.m. Placeis
the Department of the Environmental Protection, Trenton, New J ersey. Present is myself
Investigator William McGough, Investigator Shawn Stewart and Deputy Commissioner
of the Department of Environmentél Protection, Robért A. Tudor (T-U-D-O-R). For » .
voice identification Mr. Tudor would you just identify yourself please.

I’ni Bob Tudor, Deputy C’ommissioﬁer of DEP. |

And Shawn wduld you identify yourself please.

Shawn Stewart.

Mr. Tudor you"ve Been Deputy Commissioner since uh, 5 of May of 2000', correct?
Correct. ‘

But your total time with the Department of Environmental Protection is 20 years?
Correct.

Uh, your date of birth sir?

[Redacted]

And your social security number?

[Redacted] |

Anda daytimé phone number?

(609) 292-9961.
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WM:

RT:

RT:

RT:

VRT:

RT:

RT:

As we discussed previously um, before turning on the tape we went through the, some
chrqnological order of yoﬁr knowledge and/or involvement in the DeMarco incident. Is
that accurate?

That’s correct.

And having:de{/eloped some time line and some uh, specifics of vyour involvement ‘we,
agreed to memorialize them on the tape recorder Whjch is sitting on the table here.
Corréc.t?

Correct.

We discussed that your uh, knowledge and/or involvement or review of this DeMarco
incident really didn’t even begin until June or July of 2000. Is that correct?

That’s correct. |

And that involvement really wés uh, a coordinated effort with Gary Sondermeyer in
reviewing what the potenﬁal settlement wés, was purported or proposed to be. Correct?
Correct.

Um, I believe you have a memo from uh, to you and Gary uh, outlining what the
proposed draft settlement is going to be and it was, you wefe asked to review that and you
obviously did.

Right and I had follow-up conversations with Ray Cantor, Assistant Commissioner.
And at that particular time yom opinion of the settlemenf was what? ~

That it was well thought out and it satisfied the penalty provisions of the Administrative
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RT:

-RT:

RT:

RT:

Rules, yet employed some creétive thinking in terms of other objectives of the |
Department relttted to land conservation, so that we were able to uh, protect water quality
uh, you know, administer the penalty and, and éonserve land.

Now we also discussed that one of the particulars of that settlement is um, the lland that is
being uh, surrendered if you will or restricted by Mr. DeMarco is in fact the same land or
similar‘that Green Acres had been attempting to buy some years prior.

The Green Acres has been looking to acquire lots of lands ih the Pinelands area and uh,

you know it wouldn’t surprise me if there was some interest in the part of Green Acres

earlier.

And my issue with that is, do you have any knowledge as to uh, how the land of Green
Acrgs was attempting to buy, happen to end up as part of all of the settlement?

Right, I do not know in terms of that dynamic of how the, the, land conservation proposal
um, was originally um, you know put forth.

We also discussed that you weré made aware at some point uh, in the June, July, 2000

time that Mr Shinn had recused himself. Is that accurate?

Yes that’s accurate.

And that was ultimately why you were asked to get a, perhaps a little bit more proactively
involved in reviewing this?
Well I, I might have anyway. I mean like, as I indicated uh, we have a delegated program

from the Federal EPA and I quite often function as a liaison between senior members of
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RT:

RT:

EPA Region 2 and DEP. So especially‘as it relates to water programs and anything to do
with environmenta]ly sensitive area kind of issues in so thét I, I would have wanted to
know since this particular uh, violation, you had a substantial acreage associated with it,
you know, what the perimeters of the decision were before we went forward.

During any of the time that you had knowledge of this DeMarco investigation, did Mr.
Shinn ever directly or indirectly contact you for advise, counsel or to determine what was
uh, the progress of this investigation?

He never ma((le any contact whatsoever on this particular issue.

Is there anything tﬁat you, personal knowledge that you have, that wouid indicate that
anything was handled out of the ordinary 1n this particular investigation um,
determination of penalty and ultimate uh, settlement proposal?

No. |

Previously I showed ypu. a letter that’s obviously aphotocopy or a fax copy um, the
header is United States Department of Interior Fish & Wildlife, there’s a date stamp of i
September 24", um, there’s a typed date on the letter of September 17“‘, 1999 that’s
addressed to Mr. Shinn, Robert C. Shinn, Commissioner uh, and the header Dear Mr.
Shinn, this is in reply to your letter of August 1999. I go through that just for
identification purposes um, there is some writing, the August 19®, 1999 is circled and in
the corner thefe is a hand written insert, looics like the date 9/27 Ray Canfor let’s discuss

and then there’s a signature Bob. I asked you if you could recognize any of this
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handwriting and specifically with the let’s discuss and the signatﬁre of Béb. Do you
recognize that signature?

RT: It looks to be Commissioner Shinn’s signature.

WM: Okay. None of this writing on here was done by you? |

RT:  None was done by me.

WM: And the, the obvious is your not the Bob.

RT: Iam not the Bob. But the Commissioner gets tons of correspondence everyday and quite
often writes little notes like that, that’s why I’m so familiar with it.

WM: Okay. Soit’s not unusual to see something like this?

.RT: No, I would see, he, ﬁe, stuff like this everyday. |

.WM: Okay. That’s fine.

RT: Because he reads everything that comés to him.

WM: Okay. Shortly after, uh, we talked about the time frame of June, Jﬁly uh, settlement draft
dated 7/17 or date stamped 7/17 arrived that you and uh, Gary were able to review and at
least you felt it was a fair and equitable settlement based on t}}e entire set of
circumstances and you would uh, put your “stamp of approval” on that. Is that accurate?

RT: That’s accurate. |

WM: Shortly thereafter um, late July, early August you were on vacation so you would not

have had any interaction or any knowledge of anything that transpired after that?

RT: That’s correct.
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WM: And since that time, §ve’re now into uh, late September have you had any interaction or. .

RT:  Yeah, Ihave. I mean only because uh, EPA indicated that thefe was some interest- in this
so, I, I’ve got correspondence from uh see this Ron Barcellino of of EPA that wént to
Ray and they, they, that uh, talked about thelr interest in this case and so that sort of
thing. |

WM: Aﬁd‘generally what is their interest?

RT:  Their interest is uh, the fact that um, from fheir um, enforcement and compliance
pe;spective they would want to make sure it; it meets the uh, the letter of their law so to
.sp‘eak ip terms of how vwe handled this, so it, they have an oversight_ function um, -
specifically in our Memorandum of Agretement with EPA um, for, for permits they get to
look at a certain class of them similarly f@r enforcemeﬁt cases they would reserve the
right to make a different decision if for some reason they didn’t agree with us.

WM: And is this letter just an indication that we’re going to review what’s béén put on the
table . . .

RT: Umm...

WM: Or that we are 6pposed to it?

RT: Ah, it’s just an indication that uh, they’re gomia take a look at the, the details of the
decis"ion, no indication that they’re opposed to it. | |

WM: Okay? Is that abnormal? |

RT: Um, it’s not abnérmal, but there are thousands and thousands of permit decisions, and
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- they only look at a very small subset, similarly bof the universe of enforcement cases they |
- would look at only a very small subset.
WM: Okay. Shawn do you have anything?
SS: jNo.
WM: Care to add? Mr. Tudor ﬁm,-We tried to go over in’.as much detail as we can the um, your
involvement um, directly or oversight into this DeMarco case. Is there anything that we
- haven’t covered that you care to add at this point?
RT: Ithink you covered uh, "y0u know what’s in my file and what’s in my head. -
WM: Okay, that’s fine. Uh, the time is approximately 11:35 am. All those present for the -
beginning of the fépin'g of this statement are still present at this time and we’ll terminate
this interview.

" END OF INTERVIEW OF ROBERT TUDOR
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Hughes Justice Complex, Trenton, New Jersey

Present: WM: Civil Investigator William McGough

SS: . Civil Investigator Shawn Stewart
LL: Deputy Attorney General Louise Lester
CP: Christine Piatek '

WM: The date is October 2, the year 2000, the time is approximately 10:55 a.m.

LL: That works forme

WM: Place is the Justice Complex, Trenton, NJ, present is myself Investigator William
McGough, Iﬂvestigator Shawn Stewart, Attorney Louise Lester and Christine Piatek

CP:  Piatek.

WM: Christine, for voice identification, if you would identify yourself, please. -

CP: My, name is Christine Piatek.

WM: AndthatisPIA TEK? Correct.

CP:  That’s correct.

WM: And your position here with the Attorney General’s office?

CP: I’'m a Deputy Attorney General in the Environmental Enforcement section and I am also a
lead DAG in that section, which means I have supervisory responsibilities for individuals
in our section and I am also the point person for land use enforcement and also for air and
environrhental quality and some of the other programs associated with that.

WM: And you have been with the Attorney General since when?

CP:  Um, since I think April of ‘88. Ikeep wanting to say. ‘88 but I think it’s 12 years.

WM: Your date of ‘birth?
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CP:

WM:

CP:

WM:

SS:

WM:

LL:

CP:

CP:

CP:

- CP:

[Redacted]

And your social security number?

[Rédacted]

For voice identification, Shawn if you would identify yourself, please?

Shawn Stewart. |

And Louise, if you would idént/ify yourself, please?

Louise Lester.

Chriétine, for the last hour or so, we’ve had a discussion here about your knowledge

and/or involvement in the Départment of Environmental Protection vs. DeMarco case. Is

- that correct?

That’s correct.

And what we were attempting to do was go over, refresh your recollection and devglop
some type of a time line of involvement, is that correct?

That’s correct.

And what we" have agreed to do now is memorialize that information aboutmyour
involvement and advice, etc. in the DeMarco case, .correct?

That’s correct.

Your orig)inal knowledge or involvement of the DeMarco iﬁcident occurred on or about -
December 21* of ‘98. Is that reasonabiy accurate?

That’s correct, um, on or about December 21, 1998, we had a meeting at the Department

with the Land Use Enforcement program staff, as well as Land Use regulatory-program
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staff several individuals from my office, Rachael Horowitz being one, I believe Helene

‘Trajek (Sp) was there. There was a representative from the Pinelands Commission, Bill

Harrison, and possibly one o'ther‘person from Pinelands Commission and the purpose of
that meeting was to Basically talk about what the department had found to date on the
DeMarco property and to talk about the régulatory and enforcemént aspects of what had
occurred on that property and what thc e)i(tent of regulation would be under the Wetlands
Protection Act. | |

Would that be a normal situation for DEP to call a meeting and involve their law

representatives to go over what we’ve done and where we’re planing on going?

- CP:

CP:

I wouldn’t say that the department does tflat in every case, but certainly‘cases of sufficient
import or where the regulatory jurisdictiofn may not be that clear, they, they would do it.
And our understanding is that almost from the initiation of this investigation, there were |
some jurisdiqtional_ questibns because of tﬁe Pinelands and the management system or
regulations that they have vs. the State DEP regulations. Is that accufate?

That’s correcf.Um, one of the major issﬁfes in a potential action in this case would -
involve considering t‘hev extent of applicafion of the Fresh Wéter_Wetlahds Proteétion Act
to an areé involving the violation in the Pinelands and under the Fresh Water Wetlands
Protection Act in any other part of the State of New Jersey the regulation would be far
more extensive than it is in the Pinelands. And the re3$on for that is that the Act as it
applies to the Pinelands talks about impleinentation of the federal provisions which in

turn talk about the discharge of dredging of -, dredging at, I'm confusing - discharge of

&'E”'E;ORNEY GENERALS LIBRARY
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CP:

CP:

dfédged material. So that is a much more narrow focus as it would be in other parts of
the State. So there was some question about what would the application be in addition to
that there was some question about what methodology the department would have to
follow in this case whether it be the federal manual that is applied in all other parts of the
state or whether it would be the Pinelands Wetlands manual that would apply and there
are some differences in approach in those two manuals. So those were some of the
questions that were raised for discussion at that meeting and around the time Qf that
meeting.

You also‘ had some further meetings with the investigator, the lead investi\gator about
what we would need in court.down the road if we weré to go to litigation and

Yes that’s,

what evidence and how to gather it, etc.

That’s correct. I worked pretty closely with Bob Pacione partly because he was so
conscientious and motivated I think )to do a good job and we talked about gathering the
appropriate kind and amount of background data as required by the federal manual .and
the Pinelands xﬁanual as well. We also met a number of times and at least on one
occasion with Bob Cuberly who is considered an expert at the department in ariel
identification and mapping and we wanted to look at some of the aerials that existed for
this property going back in time to see whether some of that information would have any
impact on the regulatory questions, . . . essentially just gathering a lot of data that would

proceed enforcement.
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WM: At some point during this investigation, you and/or staff were asked to do some research

CP:

CP:

and render an opinion or advice about jurisdiction and language, etc. and I know some of

that research was done, but was an opinion ever formally given?

An opinion was not given, the department had asked for advice and I believe that there

[

was several questions in that advice, one was the overlay of the federal provisions to the
Fresh Water Wetlands Protection Act in the Pinelands and what the extent of regulatién
would be, whether it would encompass in this caée 22. acres or some lesser amount of
acreage based on interpretation of those provisiqns and theré was I believe also some
questions asked as to what manual would apply whether it would be the Pinelands criteria
for identification of Wetlands or the federal manual which the DEP uses in the ordinary
course of business. My understandiﬁg is draft a¥dvic.e was preparéd by Cari Wild who
was a DAG in our office at the tirﬁe and is now an Assistant Commissioner of the
Department and some timé prior to issuance of that advice on the regulatory questions the
department asked that or indicted that they no longef felt that they needed the advice
because some of the issues that they were concerned about they believed were going to be
addressed through the promulgation of the general permi"c provisions.

Now continuing as this investigation prdgressed, you were in coptact pretty regularly |
with Bab Pacioné in reviewing the reports that he was generating and how he was
progressing with this. Is that accﬁfate?

Yes, that’s correct, but prior to the reports that were actually being gen_erat’ed, there was

an onsite inspection that was done at the DeMarco property and that occurred in April of
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1999, so from the time period of I guess, December of ‘98 until April of ‘99, there was
this pre-enforcement gathering of information and consideration of the qﬁestions that
would be raised by the violation and then there was preparation for an actual on site

inspection. That inspection was done with consent of DeMarco and DeMarco’s attorney.

!
That inspection took place in April of ‘99 and then subsequent to that inspection Bob

Pacione began compiling all of the data that was .gathe/r‘ed by the different individuals that
were involved in that inspectioh and putting together a comprehensive investigatory
‘reporf, which he share with me numerous drafts and I worked with him on kind of
shoring up tﬁe narrati%re portions of that draft and giving him some recommendations as
fo better ways pf putting it together in terms of usipg the statute and regulatory provisions

and just guiding him as he needed guidance. So there were several, several paékages that

- Idid review over a course of the next year I would say.

CP:

Were you physically preseht duﬁng the April inspectioh‘?

Yes, I was. Sometime prior to the inspection I think I asked the department the questioﬁ
was DeMarcd’s attorney going to be present at this inspection, and if so, then they ought
to conéider having us be thefe as well, and they did adviée me that DeMarco’s attorney
was going to be there at the request of his client, so I did go to the inspection as well. I _
remember we arrived at that inspection early in the morning, I want to say nine o’clock, )
sometime around nine o’clock, and I remember it was very cold and windy day and it had .
rained subsvtantially beforehand, so there was the conditions were not very goE)d and, I

mean, it became quickly evident that there was no reason for counsel to be there, so

’
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around eleven o’clock in the morning, both Tony and I departed the site and my
understanding is that Bob Paeio'ne: was there probably until around six o’clock

“completing his inspe(_:ti_dn.

WM: I think we initially when we talked ab:out? the settlement drafts and initial languages that
some of these initial drafts were pfovided to you in, on, or ebout September of ‘99?

CP:  The first thing that VI recall receiving from the deﬁartment was a draft of an administrative
order and notice of civil administrative penalty and assessment and that.’s the name of the
decument that generates enforcement of the deﬁértment, and I received a draft of the
document in, on or about September 30, 1999 and that would have been the department’s

_ first attempt at memorializing formally the findings of the inspection in April and in.
preparation for formal enforcéinent ectioh. Subsequent to that, I reviewed Probably four, |
maybe five drafts an éldmixlistrative erdef coming as early or as late into time as August
of this year, August, 2000 and as we got :to the later drafis, we also Were talking about the
conservation easement portion of the case. The initial draft that I reviewed did not‘have
a penalty de_signated in the document, and I believeat that time, the department didn’t
héve a penalty rational. My recollection‘ie the June, 2000 draft that I reviewed had the
first insertion of a penalty provision, and the formal penalty that was placed into the
document was $25,000 and at that point we were also discussing the consewatien of land
and transfer of property.

WM: | What is your first recolleetion ef a face to face meeting with Newk Jersey DEP and

DeMarco people to discuss a possible settlement?
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CP:

My recollection as to settlement. is that we had in mid March of 2000 either March 15® or
March 16™ of 2000, a meeting with DEP and a DeMarco representative, named Pat
Slavin, who is identified as their farm manager and Tony Drollas, who is DeMarco’s
attorney, also at that meéting were Ray Cantor of DEP, Lee Cattaneo and Peter Lynch of
DEP. 1 attended that meeting and Scott Dubin of my office also attended that meeting
and the reason Scott was there is because I was getting ready to go out on medical leave
in April and I was going to be out for four to six weeks and I'Wmtéd to make sure that

there was some continuity in the event that our input was needed during that time.

- During that meeting, which was precéded by a what we refer to as an internal or in house

meeting which would have taken place outside of DeMarco’s involvément,— it was either
that day or the week before, I am a little bit vague on recollection of the timing of that

internal meeting, but the internal meeting was in essence a meeting where the department

~ laid out its approach and rational for the meeting with DeMarco in terms of what was

going to be presented for purposes of resolving the case. During the internal meeting, we
had discussion about the application for an individual permit. There was some discussion
of the appiicability of the general permit ’provisipns to this case there were some
discussion of possibie land conservation as forming a basié or a part of the basis of
penalty component in the case. There was a discussion of, I believe the departniéri’t used
the terms a substantial cash component to the - to any settlement that we would reach.
And there was also discussion of EPA’s position up until that time and the understanding

that Ray Cantor was having - I wouldn’t say ongoing, but at least had had numerous
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LL:

CP:

conversations with someone from EPA as to EPA’s position on this violation and
poteﬁtial Settlement of the case. We then went to the meeting with DeMarco aﬁd his
attorney and the department presented the case as pretty much as we had laid if out in the
internal meeting, and that was that.they were being asked to come in to apply for an
individual permit. There would be a substantial cash component, and I think 'tha;[ tﬁe
dollar figure in the area of $300,000 was referenced during that second, during the‘ ‘
meeting with DeMarco. There was éome discussion again as to whether or not they could,
benefit by the provisions of the general permit and again, the department said that there
would be a substantial cash component to this settlement and I do recall that the
department asked DeMarco’s attorney to get back in téuch within a short amount of time
and I think at the time, we were thinking that would be within a week to possibly two
weeks, at the most.

Now, you were not involved in the number $300,000 that was generated as a possible
settlement. You were not involved in this.

No, we as a general rule in our office do not tell the department or advise thé department
about what the appropriate penalty would be in a, in any kil;d of violation the ‘department
as a general rule has penalty rules and matrices that it refers to under the various
programs, whether it be land use or solid waste or air, or what have you, um and they use
those matrices as a basis for determining penalty. I do remember right around the time of

the March meetings receiving a copy of a memo that was dated November 22, 1999 in

which Ray Cantor and Lee Cattaneo were writing to Mark Smith and Kerri Ratcliffe who
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LL:

CP:

LL:

CP:

were representatives of their upper management with respect to the findings of the April
inspection and also with respect to laying out a penalty rational for this case. And my
recollection is that the pené.lty rational was based on a certain number of days that the
department determined they could reasonably um reasonably estimate the déys of
violation to have occurred and then they look.alt whether its minor, moderate or major -
conduct and they applyb the figures that are preSented in the matrice, matrix to get to a
penalty. There may, I don’t recall specifically, but there may have been some discussion
in that memo also about economic benefit component of the violation and that may have
been factored into the $300,000 potential penalty.

Is this the memo? Just for my own. Cause that seems to state or do what um ‘

Yeah, what I’'m talking about was actually a formal memo from these gentlemen to
Radcliffe and Smith, but I do think that this portion éf what you have shown me would
have been reflected in that memo. -

Thank you.

'Returning vefy briefly, to the March, 2000 meeting particularly the in-house or private

meeting, I think you characterized your involvement at that rheeting as being told what
DEP was going to do as opposed to being asked to input ideas and concepfs. Is that

accurate?

1 think that’s accurate. The um, when we went to the meetings and the department was

essentially presenting its fgamework for resolving the case or taking enforcement action

and the department was not really asking us whether one course of action was better than
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LL:

CP:

CP:

CP:

another course of action, or whether we thought one penalty was more appropriate than
another penalty, it was more or less this is the framework in which we will be working
and certainly we could comment as needed, and I do remember one of the things that I
thought was important was that if there was going to be a settlement, that it be publicly
notice, that was something that I remember cémmenting on both internally and at the
meeting with DeMarco.

Was the settlement publicly noticed?

Yes‘ it was.

The allegations of violations in this case evc;ntually involved app_roxima’;ely 22 acres of

ground, is that accurate?

That’s correct. That was based on the review of aerials and doing actual, they call it,

think, it’s GIS in short - geographic information system, type surveying around the

property the department I would say fairly accurately determined that there was 22 acres
of wetlands encroachment that had occurred.

And that is a felatively big case in DEP’s sténdards as far as violations go in past history,
correct?

That’s correct, this I think would have been the biggest violation certainly in my

* experience representing this program, yes, it was a fairly large‘violatio_n.

And some of the unique ways that this case was handled, a team approach to the on site

inspection, and the length of time it took to put things together, was because of this being

“such a large case and the possibility of a major litigation and court case, correct?



Statement of Christine Piatek

Case Name: A.R. DeMarco Enterprises, Inc.
Case No. 00-0031-IG

October 2, 2000 - 10:55 a.m.

Page 12

CP:

. CP:

I think that that is true, I thini( the department wanted to make sure that it had the best
evidence, the best fact finding in place, before any formal enforcement action was
ensued. It is a little bit differeritlthan what they do in other cases, but aglatin it was the
biggest case to come down the pike in certainly in many years, and in our experience it,
its certainly is better when DEP tries to involve us in that initial fact finding and
evidentiary gathering because once you have compiled your information and done your
inspections it may be difficult to get back on site if you need to supplemgnt vthat“
information. So, while they don’t routinely do this kind of team approach, I do think they
did it in this case, because it was a large violation and there was goiﬁg to be some
probably substantial dispute as to what the extent of regulation would be and well ﬁrst,4
whether ornot, the umm, whether there was a violation at all, because I think DeMarco’s
initial argument was thafthey were ‘nét in violation of any laws because they were
conducting a farming agricultural activity and then secondly, again, as I had indicated
earlier, by looking at the overlay of the Fresh Watér Wetlands Protection Act in the
Pinelands and the difference in regulation there, that was going to be a major component
of litigation if we became involved in litigation.

Did the target of the investigation have anything to do with how this was handled, that
being DeMarco himself?

In terms of the settlement ahd,

The way it was conduc.tcd, how it was conélucted, was this all because it was a big_maj or

case or was there a political influence or the knowledge that Mr. DeMarco may have had
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CP:

CP:

of other individuals influencing how things were done in this case?
I certainly don’t have any information, I can’t sit here and say that this was influenced by

who DeMarco was, although I think Iunderstood early in the case that DeMarco was one

of the, if not the largest cranberry growers in Burlington County. I am sure I had heard

about, I’m not sure if I heard abqut his contributions or any of that until more recent in
time, but certainly there was an updersta:llding thaf he was a big player in this area, but in
terms of how the department approached this case, I think the care with which they took/ -
to deveiop the reports aﬁd inspection materials was based in l}arge part on thé size of the
case -and the issues involved and the facf that those issues would be hotly ‘contest‘ed in
court should we go that route. Again, the team ’a‘pproac’h is not something that’s done in
every case, but the department does, on jthe other hand, isSue notices of violation and
enter into admiMsﬁative consent orders without often taking formal enforcement action.
So that, in and of itself was not unusual, it was ur;ﬁsual in the sense that it was a big case,
but the departmént does, I won’t say fairly routinely, but it does from time to time resolve
cases after the issuance of a notice of violation without ever referring a matter here or

seeking our input into the case. )

You have a very good recollection of those individuals whom with you worked in

prepari:ng' an oversi ght of this investigation. Was there ever any contact directly or

il

1indirectly with Commissioner Shin?

N

Not by, Not by me, not to my knowledge by anyone in this office. Irecall sometime

around March, the March meeting, I remember feﬂecting in a memo that I wrote to my
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CP:

CP:

LL:

CP:

CP:

section chief with a copy to Larry Stanley and Jerry Burke that the information that I had

been given from DEP was that Commissioner Shin and Mike Hogan were purposely

recusing themselves from any involvement in this case.

And that would be thé March, 2000 meeting you’re referring to?

Ye.s, that’s correct.

And that’s probably around the time frame that you first heard about the recusement of
those two individuals?

I think so, but I may have heard about that Emlier in time, bﬁt I don’t recall specifically

when. If you look at the November ‘99 memo thz;t I referenced earlier from Cantor and

Cattaneo to Smith and Radcliffe, I supposed in a normal course of events that that memo

might go td the Commissioner, but it did not in this instance, so maybe as early as
November of ‘99 there was intentional - I’'m trying tothink of the right word -
intentional

Removal

Or making sﬁre that the Commissioner was not' going to be involved.

Ok. During our earlier discussions, we talked about the specifics of the proposed
settlement in particular, the acreage that the stéte was Agoing to now také some control
over, and I mentioned to §0u if you were aware that that land was previously the subject
of aland purchése or the desire to be purchased by Green Acres. Do you remember me
discussing that?

Yes, I remember that and.
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WM: At any time during the settlement procedures or the settlement discussions, you ever

CP:

CP:

CP:

SS:

recall hearing that this land is the s_aﬁe land Green Acres had been trﬁng to purchasé?

I don’t recall ever hearing that, no I don’t recall ever hearing that.

During these meetings and negoti_ations,‘ etc. do you recall the word donations being used
in, I guess instead of or in lieu of satisfacfion of a penalty, did that become a language
issue that you recall?-

I don’t recall that being é language, well, I don’t recall that word being used, if it was
used, I think it was a, simply a bad choicé of words and that the department was really
talking about using land conservation and transfer of land as a component as the penalty

in this case or in consideration of the pénalty, but not in the sense of donation of land as

- we would normally understand that term to mean.

And we also discﬁssed, and do you recall that in part of the settle;;ne_nt-agreement, there is
language that talks about in consideration for a dollar.

Yes, and as you, as I sit here and you indicated to me that there §vas that p:rovision in the
administrativé consent order I do recallb that that was in there and I also réc'all at the time
not thinkiﬁg anything of it. So, again, fr;im my prospective we were not taﬂfing about the
donation of land we were talking about using conservation and transfer of title as the
penalty for the violations that occurred in this case.

Shawn?

During the settlement discussions when there was discussion about the land I guess Being

substituted in lieu of a penalty, was DeMarco’s ability to pay discussed? Was that any

-
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CP:

CP:

discussions about that?

Tdo remember that, I remember when I got the draft of the administrative order that

reflected a $25,000 penalty and then between that and the next draft which came around
the 7™ of July which then removed that penalty completely, I remember ésking Peter
about why the penalty was removed éompletely and I remember Peter telling, Peter
Lynch, who is the program person that I deal with on a regular basis saying that if they
considered, the ’department considered removing the penalty because we were now going
to be talking about land conservation and title of transfer and that there was, I guess some
discussion between members of the department and DeMarco about DeMarco’s ability to
pay and I think I recall some indication of DeMarco saying that he was cash poor because

of the problems with, apparently the cranberry industry had for awhile been doing very

‘well, and suddenly there was some umm some, concern because there was a glut of

cranberries in the market and with obvious economic impacts to him. So I guess they
took that into consideration in the penalty formula.

At that time, was there any knowledge or any discussion about him selling development .
rights?

No, the first vin I mean the first inkling I guess of something:_to do with selling of
development credits came up in the context of discussion that we were having with
respect to a specific provision of the conservation easement. That provision of the
conservation easement dealt with assurances of title, that the grantor was to give to the

State of New Jersey to insure that the department would have first ri ght so to speak in the
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case of any existence of mortgages on thé property, and for some reéson this proﬁsion '
seemed to be causir}g DeMarco a lot of trouble. And I remémber having conversations
_ \ - '

- with Leroy about that provision and also with one conve_rsation with, one or two -

: coﬁveréations with Tony Drollas abéut %hat provision and what we needed to get from
‘them in order to satisfy that provision.- And what we needed was, we thought fairly
simple, and that was j{lSt a letter from their bank indicating that thereAare mortgages on
the property and agreeing to allow the Sfate’s position to be first in lihe, so that if there
was ever a problem with thg pfobeﬁy, our easement right Would be.prote&ed as this dealt -
with the property to be consérvcd. It_ continued to be a problem over the course of fhe
week or so, or 10 days that we were in discussion about this provision and another
proyisiqn. And at some point, I recall, actually, it was the day before the ACO Was to Be
signed and having a call from,L¢roy saying that he got ililfofmation‘ from Tony that
indicated that Tony said'he- had some document from the Pinelands Development Bank,
that he thought wpuld satisfy our needs, and I told Leroy to, you know, fax it to me, get
Tony to fax if in and Il take a look at it and we’ll discﬁss it. The document came iﬂ, I
léokcd at it the next morning, and upon teviéw of the document it looked to me like a, it
looked like é conservation easement which was exééuted in June of this year, so that
would have been two ménths prio;; to our execut\ion - the department’s executjon of the
ACO and that document was essentially the sale of Pinelands credits involving the sale of -
Pinelands gredit_s for the piece gf prpp‘erty fhat ‘was to be conserved under the

administrative consent ordef.\_ And upon looking at the document, I then had conversation

o .
(
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LL:

CP:

LL:

- with Lefoy and then also later with Tony indicating a concern that we were restrictiné an
already restricted piece of property. And we looked at that closely and found that
although we were restricting what had already been restricted by yirtue of the sale of the
Pinelands credits, there were some differences between our conservation easement and
this easement, making our restrictions or our easement more restrictive in nature in terms
of what types of development might be allowed on the property. But that was esséntially
the first, that I haci heard about the sale of Pinelands credits. Although I now understand
that the sale occurred in June. |
Was there any urgency in signing the administrative Coﬁsent order at any poinf?

Well, I think the department got to the point .where they wanted to get this done, either
get this done or issue the administrative order, but move forward. Whether that had

anything to do with EPA position at the time, I'm not really sure abouf that. Ido

- remember in the conversation that I had with Leroy the day before it was to be executed,

which was the same day that we were talking about this problem with the restriction of
the property, that Leroy said to me that he was ordered to get this done today, and I don’t

know whether he was{just talking I don’t want to say well, colloquially is the word that

. comes to mind, whether he just saying I got to get this done, or else we have to move

forward, or whether someone above him was telling him get this sigﬁed. Idon’thave a
sense that that was really what he was saying, but he did say to me during that
conversation I’ve been ordered to get this today.

We touched on briefly, looks like we’re running out of tape. (inaudiblc) -yeh, we touched
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| . on bﬁeﬂy, why did it take so loﬁg from the issuance of the NOV - we didn.’f go over that
yet to the actual settlement, the first settlement conference? ‘\‘
CP:  That’s true. The inspection took place in Apri1 of ‘99 and fhe first settlement conference
‘took plac.e almost a year later. Other than telling you that the _department was trying to -
put its investigative aspects of the case together, shoring up the ;eport, getﬁng all the
evidentiary materials together, other thah thét possibly being the reasoﬂ for the delay, 1
don’t know what the delay might be. It’s not that unusual in my experience with the
department in how they investigate violationé to sometimes be far out in time from the
time of inspection or the initial NOV as compared to the time an administrative order
‘may be issued. So its, that in and of itself is not unusual.
WM: Any other questions?
SS:  No.
WM: Christine, is there anything you care to add before terminate this?
. CP: Ithink we went over everything that we went over earlier. No, I don’t think so.
| WM: Ok. The timé is approximately 11:35 é.m. All those present at the begﬁming of the

taking of this statement are still present at this time. I will terminate this interview.

END OF STATEMENT OF CHRISTINE PIATEK
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Legend: WM Civil Investigator William McGough

DD:

DD:

DD: _

DD:

DD:

DD:

'8S: Civil Investigator Shawn Stewart
DD: Dennis B. Davidson

The date is um, September 27" the year 2000. The time is approximately 1:30 p.m. The
place is the Department of Environmental Protection in Trenton, New Jersey. Present is
myself, Investigator William McGough, um, Investigator Shawn Stewart, and Dennis

. 3

“B”, as in boy, Davidson. For voice identification, Mr. Davidson, if you would identify

yourself please.

I am Dennis Davidson.

And your title with the Departrpent of Environmental Protection as what?
I am Deputy Administrator of the New Jersey Green Acres program.

And how long ha\}e you been employed with the division?

About 25 years.

Your date of birth, sir?

[Rédacted]

And your social .secﬁrity number?

[Redacted]. I. have also been with the Department for over 30 years.

As you have been made aware, Shawn and I are here looking into the circumstances that

“evolve regarding the DeMarco case. Were you aware of that?

Yes.

And we’ve had some previous discussions here about your knowledge and involvement
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DD:

DD:

DD:

DD:

DD:

DD:

in this case, and now I told you that I’d like to go back over these facts and memorialize
them on this tape recorder. Is that correct? |

That’s correct.

And you are aware that you are being tape recorded obviously because the tape recorder
is sitting on the table, is that correct?

Yes.

Approximately, when did you first have some direct involvement in this DeMarco cése?
It was August 3™ was the first time I had direct involvement.

0£f2000?

Yes.

And how did that come about?

I was forwarded a draft settlement sunim_ary from Cari Wild, tPe Assistant Commissiqnér
that I work for and I was forwarded this document “FYI’} for mzy information. I opened
it up, read it, saw that there were some errors in it based oﬁ kﬁowledge that I had from a
previous effort to buy much of this land from Mr. DeMarco earlier ;as part of a Green
Acres normal Green Acres project.

So looking at the settlement sheet the reason that some of these errors that you were able
to find were so readily evident to you was because this land was very similar to land that
you had obviousiy researchéd before in an purchase attempt. .

Yes, that’s correct and also I was aware that the Pineland Development Credits had been

- removed from the property and that the dollar figures that were listed in that draft
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document were too high in my opinion.

WM: So reviewing this draft of the settlement sheet and seeing some errors, you brought these

DD:

DD:

to the appropriate people’s attention I guess.

That’s correct.

And who did you contact?

I contacted Tom Wells from the Adminjstratof of Green Acres, described the problemé
that I saw in the document - actually, previous to that, I contacted Lee Cattaneo and
described to him some of the errors that I thought were in the document dealing with
acreage of his lots and blocks, overlaps from information that had been in old appraisa]
reports and my opinion that the value number thaf was listed there was too high. I then
contacted Tom Wells. I don’t know how -or whether we should go back to the Lee
Cattaneo conversation or not i Lee had expressed some disappointment with previous
attempts to get information from Green Acres on this issue. I said, Lee, you shoot the
messenger, I am seeing this for first time, ;nd it looks like we have some of these

mistakes. Do you want me to work on this?

I think he probably said yes. He did, so I'spent a couple of hours working on it getting

the facts straight, sfill saw that we had a problem here with the numbers and then
contacted Tom. Wells, described the errors to him. We then went and met wit'h Cari Wild,
the Assistant Commissioner and described the same plro'blems that I found in the
document to Cari. At that time, Cari Wild called Ray Cantor and said we didn’t need

$600,000 - to justify $600,000 in value here that we only needed $300,000 or something
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near there.
And hotwithstanding the block and lot and total acreage issues, but the other issue here

was that your reading a document describing the value of land that you deemed to be |

' Inaccurate.

DD:

That’s correct.

And your whole rationale here is to at Ieast provide the corrected information to people

- that if you’re using this particular swatch of land I will tell you that based on my

DD:

experience, it’s worth this, not that. That’s pretty much it.
Correct, correct. With the rights that they were acquiring. Cari then explained that this
was a settlement agreement they weren’t looking for an appraisal to be done, they were-

looking for an estimate of value a um, we used the word “ballpark” and she said “is it

here”. And I said, well, we want to take a more detailed look at it, but yeah, probably.

DD:

;

You could justify that.

What’s that figure - $300,0002

Uh, yes, yes, .or half of what the draft document at that point said that’s almost $600,000.
I then went back, called Lee Cattgmeo again, hg had um, he and I started talking about
some of the errors that were thefe ,again I described that I thqught that this was good deal
for the department, and, at leést from a Green Acres prospective, because it was ‘
accomplishing the things that we; most of the thingsv that we had been trying to

acdomplish with an earlier attempt to buy the land, or least much of this land. Um, and

~ that I thought knowing that, and I told Lee that the Pineland Developments Credits have
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been severed from the property and once they’re severed, they can’t go back so a lot of

- the value from those old appraisals were no longer it was thefe. Whether they had been

severed or sold isn’t really relevant, they’ve been severed. 1 then suggesfed to Lee that in
my opinion, it was a good deal for the State because of what it had ‘accomplished and that
we should not be trying to justify it based on value - that it was a complex issue that deals
with some compiex problems and he agreed. And I believe he evlen said yeah, he had
some conversations like that too, and that he had felt that previously and he thought that’s
what théy were going tc; do. Next thing I‘see is a week or so later, is a revised summary
of thé settlement proposal and it had removed all references to value at that point. A
week or so later, um, I see, I received an e-mail from Ray Cantor, where I was cbpied on
an e-mail that he had sent to others that said that he had been talking to the press-and that |
he had told the press that he relied on Green Acres for justifying the value. 1 was frankly
surprised by that, at least somewhat, and eventually replied back that same day that we
needed to be talking aboﬁt this was a good deal for what it accomplished not whaf its
value because it was difficult to get there from the value prospective. Ido think you
could, I'think you keep put together a case with the information that we have in our office
and the information that we have gone through ﬁm, to you know, | justify that kiﬁd ofa
number.

You and I also discussed previously some of that evaluation that would be somewhat

subjective as opposed to objective and you have to look at the benefit to the environment

* as whole, not necessarily what’s this acre of ground worth.
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DD:

DD:

Very much so. There would unlikely be any comparable sales, which is what they
normally use for this type of transaction. There would be probably no comparable to this.
Now, the other issue that I wanted to clear up; is that when you read through this
projected settlement or proposed settlement, the land that Mr. DeMarco will be
transferring dut; to this settlement is very very similar to the land that Green Acres was
trying to purchase several years ago.

That’s correct. |

Was there any direct involvement from anyone in the Green Acres portion of DEP

directly involved in that, the beginning of the negotiations, that said this would be a good

- plot to negotiate with DeMarco.

DD:

DD:

DD:

. DD:

As far as the settlement is concerned?

Yes.

No.

It would be obvious that the Department of Environmental Protection would be aware
that you are frying to buy this la;ld, but my point is, was, did Green Acres suggest that we
use this in the settlement, or did that just materialize somehow?

That just materialized as far as I know, Green Acres didn’t suggest it.

And as we also discussed, it could have just as easily come from DeMarco’s attorney who
said well, since we’re talking aboﬁt a settlement here, I know Green Acre§ has been
interested in land, as opposed to some representative from DEP bringing that up.

That’s correct, that’s what I would expect happened.
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WM:

DD:

SS:

DD:

DD:

But you or none of youi' direct staff was involved in that settlement issue or what would
be appropriate to offer as a settlement.

That’s correct.

Shawn, do you have anything?

No, I don’t.

Mr. Davidson what I tried to do was give you an opportunity to discuss with us your
involvement and knowledge of this settlement, is there any particulaf area that we didn’t |
discuss that you think is relevant? -

Not, that I am aware. |

If I were to ask you, in your, to describe to me how you would personally describe this
settlement, how weuld you describe it? |

I would say that from a Green Acres perspective, it;s a good deal for the State that we’re
getﬁng many of the things accomplished here that we were trying to accomplish with the
original acquisition or an earlier acquisition atfempt on this property. It’s'b}lffering
Warden State Forest, its prohibiting the forest from being cut down, it provides public
access across a portion for the Batona Trail, it keeps the forest next to a famous piney
place called Apple Pie Hill, an irﬁportant viewing area of the Pines, so it guarantees those
things in perpetuity and it impacts the'land forever. These easements are on the deed and

will be on the deed and in will intact the property forever.
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WM: Anything else? The time is approximately 1:40 p.m. All those present at the beginning
of the taking of the statement are still present at this time and I will terminate this

statement

END OF STATEMENT OF DENNIS DAVIDSON
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