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1 •.. DISCIPLINARY PROCEEDINGS.) - PROCUREMENT FOR -PROSTITUTION -~ .. ·· 
.. PRIOR DISSIMILAR RECORD· - L~,CENSE REVOKED~ · . . 

~the Matter or Disciplinary. 
Proceedings ~;gainst . 

MURPHY .v: S · BAR .: AND. LOUNGE ,. INC ~ . 
73; Ea.st State Street 

CONCLUSION.S .. 
,,. AND ORDER. 

· ·Trenton,. N. J ~ · ,_ 
) . · .. ···. 

: ·Bol<:ler of· Plenary Re.tail Consumptio!l 
·· License · C-15'9, · is sued. by ~he City · . ') 
·:coUilcil of. the City of ~renton · 

> •• 

~ . . . : . 
. . . ~ 

' ' ' ' . . . ' . ' -
. •.' I., • • <' 

-~------.. -~--"8_, ___ 8il ________ mzt __ Cmt!E9 ______ ....... _ ...... - ... 

>.:S:al''V~Y- L•.:·stern~ ·Esq·., :Attorney ·ror '.Lfce.nsee, ... ,- .. ::·.:.·.-:>.'._>·~: .. <,_< . · 
_::::·:·EQ;~a~d·_.F~_._:Ambr.qse,, Esq.~ ~ppeari~g ~or Divi~ion. o~. -~~ec:>~O.l~~-:·:.'i ._ ·<- .-· · 
. ·''.'-.:. ·: .. .'· ... · ·· . ·-.. · .average. Control · \ ... . _ ;·<· . '·.~:.·:··. · : . 
,BY;. ir:aEr: nIR.EcT.oR·; _:.. · · · · · · J 

. ., ~ -

. ·:. ::.~ .· ,._·, ... -- .. :: .X ·::·~~ _·> . '" . . ~ ... ~ >-. ~ 

· · ::·: . .-:ThEfi llearer has. rile.d. the ro11~1'ing ; repor·t ···hereii.i: 
.. -: :. . .. . . ":" . l· • . . ·. . . . . .... ,• •· ..... ' ... •.· .. 

:: ... 

Hearer's Report 
,. . . - ·· .. ; ,.,, ·: ·. )• . 

. ·. / . . . ·.· .. · · .. ·· 

Lic.ensee. p~~ad~d -~ot :guilty to the following :~:1¥U'g~-:·-

. • ..... _ .:· .. n On~· Dec-ember · 28", . i 967, · you aliowed, p~rni1 tted· ·-and ·· · 
_ ·:suffered ·1ewdne-ss and ,immoral activity in and upon· ... · · 

.·;~ .. ;your. ).icensed premises,· viz.c.., · in that ·you, ·tti.r9ugh· · , · · 
··•··. '· ~'- :P.erson employed on ·yoilr· licensed premises,-· ma.de ..... ·. ..-

of~ers t·o. male. patrons and .~ustomers thereon· to .... · .. · · · 
. procm:'e females to engage in acts or illicit ·sexual. . · . . _. 

· · ·intercourse ~d/or in acts' or illicit. perverted s~xua'l~ -: ·. · 
. : relations w~th·.·them, and, 1~ furtherance or. those._,. __ .: ... : 
. _offers. ·made arrangements with .and :·,pro.cured a fem~le to: · 

· engag.e in acts. of' illicit~ sexual intercourse and/or .· : .'-" · ·· 
. in . acts. or- illicit . ·perverted·. sexual, relations. with' r said : 

· · ··pa~~ot.i.s,;and cust6mers, as ·aforesaid; in violat~on of · . 
. · Rule .. 5 of State Re.gulation. No_@ .20o 11 · · . _ _ ... : · ,_ ·. _ .· 

.. \ . . . I .· . 

. ·: .The·. Division offered the. testimony ,of two .ABc· agerit$ in· 
substantiation of the charge·~· . . · 

· >· Agent G .gave the following acco.unt ~ · fusu~t ·to ·Spec·1:r1c. · 
ass~gnment to investigate "alleg~d prostitution", accompanied by:·"· 

. Agent Ga he _en:tered· the· licensed premises,· d·esc.ribe·d .. as· a· ; . · . · 
· · _· .neighborhood 'tavern! on Decemb. er 28, 1967·. at approximately .. 12:~20--·_: .. · · 

. · p.m. The agents pos tioned ·them.selves at the· right front of the · . 
. ba;tto ... Upon entry the patronage· consisted of approximately tlu'ee:·. 
males and one· femalee ·Tending bar was a male known·as'"Grant"~ 

_: .. (~ul-ther identified as John Howard)Q In 1;,he '°far rear"- he · ·:· 
· · -obs·erved a· male "measuring the premises for a burglar alarm· .· .. r· 

-.system~.·also ~ci.·Murphy~ who was a member of the corporation·~'n 
.. · . Mr., Murphy wa~ . subsequently identif'ied as John W G> · l;.o Murphy . 

· .. (vice president of ·the corporate licensee)oJ He described· .. '·. 
·"·Howard·' s activities in the licensed premises from 12:20· p·~m. to· 

2 p 0m~ thusly: .. 19 Gu From the time we enter.ad Mro Howar.d was .· 
',. ·. 
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. observed . to ... p~rf orm normal. du ti.es .or bartender Q He waited -on ·us\ .• · . .. 
He waited on other patrons c He made change" -He. was· observed.· . . ··. '__ " 
·to empty a garbage bucketo He also was observed _to accept · _ .. ·· · 
·del.~very ··or what appeared . to be orange _ juice, and he made · pay-·:·'. . . ..... _ 
ment t·o · thtJ vendor for the· sameo_00 Howard obtained the money .- · · .-

. to pay the.ve~dor ... f~om thecash.registero ·:From·12:20·pomo -, - .·· .. 
--. until· 2 ._-plmc ~<> one else perfor~ed any services behind the · .. bar:e · . · · 

Although ·the patronage changed, it _never exceeded more- ~ban ·twp.::· 
._or· three pe-rs0.ns0 · · .,_.· · · 

.. · 
, The ag,ents and ·H~ward (who was behind the -bar) engased· ~-· · · 

1n ·general. conver·sation. for a period or aeabout 45' minut·es to . 
. an hour·."·.DUring the.~ourse of-the- conversation at appr·oximate.11> 
1:301, l:i+O pltmo ~. G informed.- Howard that they had cot~e to: ki·ll"-. ·>c: 

. arid ther;i· asked., ·. n1:r you were out for a good time where woUld· you> ..- · · . .·· . 
·go?" Howard, responded·~ 99Wha~ ·are. you_ looking for?u .· Ga me:Q.tibned .· · .. 
"Pussy·~'~ . _Ho,~ard laughed and said, YOhj _I can. get a· girl for. Y'>.11•.-:.''. 
Dur.ing- the cour·se of' the _conversation he continued to. serve . > .. _.··· 
patronse.: .On .one·occasion,- upon returniiig. to ·where the agents 'W'~:r.e .. 

, _positioned, ~9ward took out his wal~et., extracted a slip of - :_: ·-/> .. 
. white paper_ whiep. appeared. to have a te·lep.hone number written. · 

'· on. ·1t,- .. and ~formed the- .agent _that he had the-· telephone ·number··:·$: 
··of·a girland·'that he would call.the: girl for themQ·· At two--···· ... ·.·· 

o 1olock a male identified as. Mr{i). Matlock relieved Howard - . ,. 
behind ·the ·bar\» Howard joined the agents on the patrons 1· ·S.ida... . · ·· · · ·: · .. · 

.. oi' the bar.,. at· whic}?. time :he _mentione'd that 'he was. the" pr9priet()r 
0r a.·steak--ho.use; in the area and that ~after we were done vith. ·· .. 

-~--.. -our busin_ess \;in· town to join him at the steak house, .h~. woUld· _ ·.;~_·.,.:. 
have a girl· £or .us thereGl H At approximately 2:20 p"me the· male: · 
taking .. the:. m~:asurement_s for the burglar alarm system .was de--.·<:·-.: .. · .. 
parting and- .. HQward -got rip _artq departed froni the premises w~th. biinl!> .-, 
The agents departed from the premises almost immediately :there-. · ._ .. _ 
ai'·terc._ 'fhe ~gen~s .called the local ~olice Deparineo.t and two . · . : -< 

_ lo~al ·detect:tve.s. and me·t them in the areae The ABC agents-· fo~lowe~, . 
. by' the detectives. ·proceeded to the steak houseQ - Upon .rinding··!·:-:< · · 

·· _ the steak house .closed, . G called ;the licensed premises. f'rom.:a,,,_::· .: ... :.>._,. · 
·: .. telephone bopth, spoke with Matlock and askedt if Grant -(HowaraJ_·<·,·< 
·.was._in-.t~Ef·t~V'e_rn.- Grant.the~ responded and said,- ~'Oh, C01Ile .. _:.··:..:· 
. on back_._to tp.e tavern,. I 8ve ·got a .girl here_ for yoUo 08 

.. : .· _ . · ...• ; .: . . 

_ . ··The~. tio··_ABC a·gents- re_-entered ·~h~ tavern at ap~roximat~iy.·.: ::: 
.· >+ ·p.m •. and ·_·posi_tioned th(imse).ves .·at the bar' as. her.etofor~. :·· .G' ·· · 

. ·. ·had· in· his p·(>,esession ~ive marked: ten-dollar bills" ··Howard · 
·. "Wa."s; :.seated ·next. to a ·female .identified as Mattie ---across_ tbe•· ;• ·: 

.· bar .from th(;~:agentso · Upon no.ting the presence of the agents._· ' . · .. · .. 
Howud. s~idj'";::''Come. ·on overe n -The· age~ts moved over to Howardrs·. ·.: 

. position at.-:'.:the_ bars At this point the -questioning revealed ::tlie.>· · .'- , 
-foll~wing_f <::'." ·. · · · -, .... _. •.. 

. . . . . ' . .- ~ . ' -. ' 

.. ·_ Bi·Q- -I)~~ ·you· meet thiS young: lady? - .. . . .'.. ·1 '. • 

. A: Ye~~3.• _- · Mr.o Howard introduced her to us as 'Mattie• ·t:,< · ·" 
.:-:~~::"said·,·· __ 8ThiS _is .. t~e g.irl I-said-I.would·cai1 ... r9r~~::.~; .. · 
.· :y911. 1 : -We -8.clm.owledged the introduction and said - ·· 

, ·. '~ello' to.Mattie, and she said, 9 I am the girl' ~- · ·. 
· · -· s~e . said, •I am going ~o take care· or . you. 1 · . 

· . "Q J)fd she· say how she happened to be in the tavern?· ·.( . 
·A .ye·s .... She· ·said·. 9John called me. 9 · - · - ·. -. ·_.-:_'··.-. · . ,;, ' / ' . . . '.. . 

Q :p.~(l, ·:you ·ask -her anything? . 

. ..... 

' .. · A Yese Af'.ter this· I asked her what she chargeso _Sh~:-· ·, 
.. said\_ she . charg~s $15'. one way G Then in conversation .. ' 
·.we.· asked_ her.what ... Jelse she dido She said she,will:::" ... ·.. . , . 

. •, 
.... 

... { -· .. 
. ' 

. ~ '', , 
.. .-.. , ' 

. ·.,··, 

.. ·.... ·· ... · .. 

·.· ..... ; 
. ... 

... · ,' 
·. '\, 
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go half and·1 half for $20~ We agr.eed to half 
and half for $20~ . 

Q Does the expression ~half and ·ha1rw have any 
significance to you as an agent? 

.A Yes, it does~ 
Q Wha't? -

PAGE 3. 

A It would imply norma1·1ntercourse and· something 
other than normalo 

Q Like what? 
Mr G ·Ross: Oral? 

A Yes,-oral stimulationo . 
Q When .. she said twenty dollars did you say any.thing ·to 

anybody about that? . . 
A I turned to John, Mr. Howard, seated at my right, 

and I said, 'Is that her prices?' He said$1 _ 
.·. 'Whatever she says.' n · .. · · . 

The agents, Howard and ~at.ti'e departed from the tavern at· 
approximately 5 p.m. Mattie said, 18 ! 111 take you to- my apart­
ment." The group eventually arrived at Mattie's apartment after 
making a stop ·fo~ a' bottle of whiskey. At Ma~tie 1 s suggestion 

r, that she likes her dri~s m~~d w.i th milk, Ga -.and Howard left . 
. the .apartment and returned with milk. After giving her a drink 
Ma·ttie asked, "Do you have the money?" G handed_ her two of' the 
marked ten-dollar bills·o · Mattie put the bills in her purse, 
entered the· ·bedroom leaving. tpe:· do.or· open·, pla~~d the purse on a. 

· dres.ser, '. dis.robe_d_ and· put· on ._.a ;negligee; "cam~' ,out a.gain and · . 
proceeded to consume her drink•<· Ga left. the apartment to go to 

~ the car followed by Howard. Ga returned shortly thereafter wi~h 
a uniformed policeman and the two local detectives. Howard did 
not .return. ,After all· parties identified themselves,· Mattie 
(at·~-.the request of the detectives) retrieved the two marked · 
ten-dollar bills from her purse. The bills were received.in 
evidence.· The ABC agents returned to the licensed premises and 
informed_Matlock of the alleged violatione 

The agent 1 s testimony remained unchanged on cross , · 
examination. Additionally he testified that the name of John 
Howard did not appear on the list o:f',-employees kept in the 
licensed premises.~ , Further, he testified that~ when he first 
entered the premises, he observed.Murphy and the male measuring 
for the burglar alarm system in a- room at the extr~me rear of 
the premises-~ · 

It was stipulated that Ga's testimony on direct examination 
. would be_ the sam~ as the testimony offered by ·Agent\-G • 

. tn defense of the charge John w9 L~ Murphy·testified 
that on the morning of the day in question. he "opened up the 
bar at ion"' and at approximately 11:30, 11:45 aem.-the burglar 
alarm man (Mr •. Cort) came inj at which time there·· were "l or 2· 
people" in the .barroom., While dccupied in the rear· room with 
Mr. Cort he observed·the two ABC men enter the premisese He 
then testified as followsg 

"The two guys the ABC agents looked awkward. o ••. I am 
watching to see what their move.going to beq, The' 

-,1 burglar alarm man was showing me, and I told. Hoi'{ard 
to watch the bar for me, and he said '0.Ko 1 He 
proceeded to the opening and stood there watchinge 
Evidently they must have sat down at that pointe I 
am talking to the burglar alarm mane What went on -,~ 
outside in-the bar from that point on I couldn't tell · 
you, you know,· because· I am like trying to talk to .the 
burglar alarm man and looking at the opening all at the 
same timee" 
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Murphy further testified that Howard is not employed 
by the. corpor'a.te licenseeg His name is not listed as an 
employeEt on the Employer es Quarterly Federal Tax Returno. .· He 
resides i:n the area and comes into the barroom dailyli) He had 
instructed Howard~ ~urr ~nybody come in~ like these. guys come . ·~ 
in, but· I didn~t know what they wanted~. if anybody come in and·" 
wanted a drink to call me4) He was. doing me a favorQ 119 

•. 

It is significant to point out that on cross examination 
the witness testified as followsg 

~vQn In other ~ords j on this date of December 28.~ 1967 
that· was the first time he helped you behind the 
bar~ wasn~t it? 

A I would say~ uNo~ it wasn~t the first timeQu 
Q It·was not ~he first time? · 
A Noe 
Q How, many times had he helpe·& you behind the bar 

before? 
A I couldnYt sayG 

* * * * * "* Q You were there from l2g2Q when the agents came in 
t.o 2 o 1 clock when Matlock came on~ Who was tending 
bar from 12~20 to 2 ouclock? 

A John Howard~ 
Q Did he serve you? 
A Noo I donwt drinkQ 
Q You saw him· serve other people? 
A Yes" 
Q Take money from the register? He was performing 

services· on your b~half and. giving change;· is that 
r·ight.? 

A Yes0 
Q You permitted him to do that? It was done with your 

consent? 
· A Ir~.didn u t stop him@ eu . 

In rebuttal G testified that upon entering the b~rroom 
Howard was already behind the bare 

. After reviewing the factual complex I perceive that 
two basi;c .. issues are presented for adjudicatione First, was 
Howard employed by the corporate lic·ensee as construed by Division 
precedents and,~.second, has the Division met:the burden of proving 
the licensee guilty by a fair preponderance of. the credible 
evidence. 

In considering the second que$tion first~ I observe that 
it is·a firmly established principle that disciplinary pro­
ceedings against 11quor licensees are civil in nature and 
re.quire proof by a preponderance\ of the believable evidence only. 
Butler Oak Tavern v" Division of 1 Alcoholic Bevera~e Control, 20 
N.Jo 373 (1956); Freud Vo Davis~ 64 NeJo Super" 2 2 (App.Div~ 
1960); Howard Tavern, Inc9 Vo Division of Alcoholic Beverage 
Control, (AppeDive 1962), not officially reported~ reprinted' 
in Bulletin 1491~ Item l~ · 

In appraising the factual picture presented in this 
proceeding~ the cre~ibility of witnesses must be weighed~ 
Evidencej to be believed~ must not only proceed from the mouths 
of credible witnesses~ but must be credible in itself, and must 
be such as common experience and observation of mankind can 
approve as probable in the circumstanceso Spagnuolo v~ Bonnet, 
16 NeJ" ·51;-6 (1954); Gallo Vo Gallo~ 66 NE>J o Super~ _l (AppoDivf} 
1961) 0 
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The general rule in these cases is that the finding 
must be_ based on competent legal evidenc~ and must be grounded 
on a reasonable certainty as to the probabilities arising from 
a fair consideration of the evidence0 32A C@JoSo Evidence, 
sec G .1042 s ·-· 

In reviewing the testimony I 'find that Howard, made an 
offer to male patrons on the licensed premises to procure a · 
female to engage in an act of illicit intercourse, including 
illicit perverted sexual-relations1 within the proscription 
of Rule 5 of State Regulation Noo 200 · 

v . 
The -t.estimony 6f ABC Ag~nt G~, corroborated by Ga~ 

concerning the offer made by Howard, .was not only explicit and 
cc;mvincing·: but was also uncontradicted by the lice_nsee. It is 
also uriconiradicted that the offer was followed up by the action 
of the female directing the agents and Howard to her apartment. 

- In adjudicating the first question I have taken note 
that Murphy admitted on cross examination (which I have detailed) 
that he .requested Howard t9 perform .the duties commonly per-~ 
formed by a bartender on irregular but recurring occasionso 

· In Re Jacobs, Bulletin 935, item 3, it was held that -. 
salary or compensat:lon is not a requisite to employmento. This 
holding was followed in the recent ca.se of Re Neim~ Bulletin 
1772, Item 2; wherein it was held that the.' question of com­
pensation is irrelevant to the-· determination or employmento. 

In Kravis 
this very issueo 
_females employed 
contractorso In 
stated (pe 255): 

v,, Hock, 137 N.Jl)L0 25'2i the court cons'idered 
In that case it was al eged that certain 

on licensed premises were engaged as independent 
considering the matter ·or employment the court 

0 Webster defines the word 0employg 9 _ 0To use; to have 
in service; to cause .to -be engaged in doing some­
thing; to make use of as an instrument, a means, a 
material, etc.,, for a specific purposeon The 
Co:rnmissio~er, since the adoption of this regulation 
in November, 1940,- has consistently construed the 
word memployed 1 as used in said regulation to embrace 
Dall persons whose services are utilized in furtherance 
of the license~ business notwithstanding the absence of 
a technical employer-employee relationship~! Such a 
construction seems to be a logical one8 Our courts have 
held that administrative interpretations of long 
standing given a statute by the offic'ial charged with 
its. enforcement will not be lightly disturbed by the 
'courts c Mr_e Justice Perskie has emphasized this 
judicial determination in Cino v. Driscoll (Supreme 
·Court~ 1943), 130 NeJ8~~ 1 535, 540, where he ·said: 

n&Moreover, th~· legislature charged with the knowledge 
of the construction placed upon the Alcoholic 
Beverage Law, as evidenced by these rules, has done 
nothing to indicate its disapproval thereof o Cf. . 
Young Ve Civil Service Commissioner, 127 NoJeLlt 
329, 22 Atlc Rep o (2d) 523 o rn 

I therefore find __ that .Howard was a person., employed within 
the intendment of the Pivision rules and regulat~ons and his 
conduct is-' the responsiq.ility of the licens·eeo It is a well 
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established· and fundamental principle that a licensee is 
responsible for the misconduc·t of persons employed and is fully 
responsible for' their activities during their employment on 
licensed premises. In re Olympic Inc., ~9 N.J~ Super. 299; _ 
In re Schneider, 12 N.J. Super. 4¢9; Rule 33 of State Regula~ion 
No. 20. · Furthermore, the responsibility of the licensee does 
not depend upon. his personal knowledge or participation. In.·· 
fact, it has been held that a licensee is not relieved even if, 
the employee violates his explicit instructions. Greenbrier, ',·InQ. 
v ~ Hock, .lY- N .J. Super. 39, (AppeDiv. 1951); F 111 & A~ Distfib..Jl - Co. 
V,e- Div ID of Alcoholic Bever~,.&? ControJ., 36 N. J. 31+ (1961). 

Aft~r. carefully considering and-evaluating all of the 
evidence adduced herein, and the legal principles applicable 
thereto, I conclude that the Division has proved its case by 
clear and convincing testimony and by a fair preponderance of 
the credible evidence. I therefore recommend that-the licensee 
be found guilty of the charge hereirio 

Licensee has a previous record of suspension of li.cense · 
by the l.ocal issuing authority for three da.ys effective 
February 19, 1968,. for permitting minors on tlie premises, in 
violation of a local regulation~ 

I further recommend that, considering the nature of .the 
offense, \i.e., procurement for prostitution, as well as the::·ptior 
record of suspension for dissimil~r violation within the past 
five years, the license be revoked. Re 300 Club~ Inc., Bulletin 

· 1806, Item 1. 

Conclusions and Order 

Pursuant to Rule 6 of St~te Regulation No. 16, the 
licensee has filed exceptions and argument with respect to .the· 

. Hearer;•s· recommended findings. The points raised are (1) the 
licensee did not· ttallow, permit or suffer" the prbfiibi ted 
immoral activity since there was no proof that the actions of 
Howard (conceded to be an employee of the licensee in the 
factual setting herein} we·re known to the licensee "in the _ 

- person o~ John w. _L. Murphy, Vice Pres~dent of the Corporate. 
-Li~~nsee 0 , (2) the licen~·ee was not ~ffo:ded an opportun~ty .. 

· "-to submit character testimony or affidavits and (3) the . 
recommended penalty ~,s excessive. 

Under Rule 33 of State Regulation No. 20, Howard's guilt 
is attributable to his. employer'- (the· i·icensee) notwithstanding · 
that its· vice president·(Murphy) did not actively partieipate in 
the violation and was not aware of the violation, and. eve.n if 
Howard's action had been contrary to instructions from Murphyo In rec·Cross Keys Hotel and li~staey_a_n_t_,_ ..Jn.g_. ,. Superior Court · · 
(App.Div.), decided on June 3, 1968, not officially reported;_ 
Maz~C1._v. Cavicchia, i5·~.J •. 498, 50li--509 .Cl95'l-t-) •. Once Howard 
is found to be the licensee's employee, his acts or failure 
to act in the circumstance·s herein bind the employee to the· 
_same extent as any' officer ·or agent of the empl~yere 

As to ·the_ claim that the licensee. 1'J-as precluded the 
opportunity·to,submit character testimony or affidavits, the 
record-· discloses that it was in fact afforded_ this opportunity-
(more than two months elapsed between the date_ of' the hearing, 
when the licensee w~s granted this opportunity, and the issuance · 
of the Hearer's report)i but failed to do so. The licensee's · · 
request at this late date is hereby denied, particularly since . 
its stated purpose is merely to explain its prior disciplinary 
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record and to establish the "reputation" of the licenseeo 

With respect to the severity of the penalty recommended 
by the Hearer, I have examined the cases cited by the licensee 
and find that they are either cases involving revocation of . 
license or involve suspension of license where the violations 
were dissimilar to the violation in the instant proceeding. 
In one of the latter cases (Re Kirby, Bulletin 1792, Item 1, 
which included solicitation for prostitution on licensed premises 
wherein neither the licensee nor his employees proQured the · 
prostitute), the following language appears: 

"It has long been held that the soltcitation for 
immoral purposes and the making of arrangements 
for sexual intercourse cannot and will not be 
tolerated on licensed premiseso The public is 
entitled to protection frorn these sordid and 
dangerous evils~ Re 17 Club, Inc@, Bulleti~, 949, 

. Item 2., aff'd In re lt Club,. Inc .• , 26 N.J. Super. · 
43, 52 (App11Div. 1953 o In fa.ct, where it has 
·been established that the licensee ·or ~his employees 
actually procured a female or made offers to male 
patrons to procure a female to engage in acts of 
·illicit sexual intercourse with them and made 
arrangements therefor this Division has un-

. hesitatingly revoked the license. Re Tinz_'s Bar 
and Grill, Inc., Bulletin 1718 Item l; Re Baines 
& Gr~y 1 pUprq; Re Soto.Pruna, ~ulletin 1713, Item.l. 
This dimension is not embodied ·in the charge against 
this licenseeo 11 

No recent case has been cited in which the violation, 
as here, involved procurement by the licensee or his agent and 
the penalty was less than revocation. In this connection I find 
that the recommended penalty herein is fully warranted in­
dependently of the previous record of the licensee. 

Having carefully considered the entire record herein, 
I concur in the findings and c·onclusions of the Hearer and ·will 
adopt his recommendation that the license be revoked. 

Accordingly, it is, on this 21st day of August 1968, 

ORDERED that Plenary Retaii Consumption License C-159, 
issued by the Ci~y Council of the City of Trenton to Murphy's 

·Bar and Lounge, Ince, for premises 73J East State Street, 
Trenton, be and the same is hereby revoked, effective immediately. 

JOSEPH M. KEEGAN 
DIRECTOR 
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2o" TRANSPORTATION,· ... NOTICE TO TRANSPORTATION LICENSEES RE EFFECT;' 
OF AMEND_MENT OF ReSQ 33~1~2 -

. SPECIAL PERMITS ·- REQUIRED FOR EVERY IMPORTATION OF ALC'OHOL.IC' .. · 
· BEVERAGES BY. CONSUMERS TRANSPORTED BY. TRANSPORT~TION LICENSEES~ · 

- . . . ' . . . . 

STATE. REGULATIONS- - REGULATION} N06) lA, RULE 4 - SUPERSEDED IN ... _ -·· 
·.PART BY AMENDMENT .OF ,.R.S. 33:1~2o 

·. 
1TO ALL TRANSPORTATION. LICENSEESg_; 

0 , 

'' - ·_. on 'september 9 1968 RGS. 33:1-2 ·of the ·-·State• Alcoholic 
Beverage Law was amended effective 30 days thereafter by the 
enactme-nt by the Legislature of. Chapter. 298 of the Laws of . 

-1968 to ·reduce from one gallon to two quarts the maximum ~mount 
. ·_or alcoholic beverage_s other than. :beer 2 . ale 1 porter and·· wine 

· .which may. within any consecutive period of. 24 hours ;be tr~p.s- .. _· . 
ported py vehicle· into ·New Jersey .for personal consumption· by· 
individuals ·without -the necessity of obta:µiing a special perm~t . 
. from th~s Division4i) -The. amendment additionally for the firs't . 
time, ~requires tbat such transportation ·be "by the owner thereof, 
1n a. vehicle Qther than that of the holder of a transportation · . 
11cens~". . 

, , Accordingly,. all transportation licensees. are hereby ... · · · 
,notified that, effective O~tober 91 1968 1 the delivery by su~h · 

· licensees to any consumer -l.D. the ·s"ate o!" any alcoholic · . ·.· · 
'beverages imported into this State by or on behalf of such_ con-- . 
. sumer will be prohibited ~Y the new law unless the consumer 
.·_obtains.-~- special permit from this Division. Such prohibiti·on .... " 

part·ieularly · includes· the deli very to New Jersey residents 1 - . · · 

·or:- all orders of alcoholic beverages caused to be brqught into 
. t.his· State by unlic.ensed out.-of-state mail order -firms .(wh_ich . 
. :-_firms we·re tbe subject ·or my public release of March 18.7 1.968, · 

reprinted m Bulletin 1785, Item 1), regardless r of _how suqh -. 
. . orders'·were solicited or ·placeq.. Rule If. _of ·S.tate Regulation . 
·.·.Noc 18 is deemed superseded to the extent part of it is in: · · 

conflict· with the ·new-law~ ·, 
- . 

·. Violation by any licensee of the ~bove statute as amended_· 
· is cause for the suspension or revocation of' the violator 9·s · · . 
. li9ense·e · 

. JOSEPH M. KEEGA.N 
DIRECT CR 
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3·. PETITION PROCEEDINGS - DISCRIMINATION AGAINST WHOLESALER .. 
SUPPLEMENTAL HEARING. ORDERo . . -" 

HOFFMAN IMPORT & DISTRIBUTING· 
COMPANY, a corporation, . 

Petitioner, 

Vo 

CONCLUSIONS 
AND ORDER 

· s. S. PIERCE COe, a co~poration, 

Resporidente 

) 

) 

.) 

) 

) 
. . 

---~-------~-----------------~-------Saltzm.~n and\:.swartz, Esqso, by Edward H. Sal_tzman, Esq.,,. 
. · . ·' · · · Attorneys f.or Petitioner. . · 

Norman Bruck, Esqo, Attorµey for Re~ .. pondent. · 
. . 

,, 
'J 

BY THE DIRECTOR: 
' ' '·- . ·.' 

·. ~. 
.The Hearer has filed t.he following feP<?~t ~ereln: .. 

.· Heare.r' /Report 

· ··. . · ·. "=. ' Petitioner Hoffman .Import &. Distributing. :company.· (herein- :. : 
after Hoffman) is a duly licensed, wholesaler of alcqholic· . · ~/ .·.· 
beverages, with its principal offices in Jersey City, New Jersey.· 
Res.pondent· SeSo Piere~ Coo (herein~fter Pierce) is .a distributor 
and importer of na tiori.ally advert.ised alcoholic . beverages, . 
primarily wines and spirits, and has its principal off'_ices ili ., 
Boston, Massachusetts& . · · . · ... 

. On February· 17, 1965' Hoffman was appointed and· has: been . 
engaged as·t.ne.primary distributor in Neri Jersey of )respondent•s 

. alcoholic beiverage products. The petition filed her_ein al:,_eges · 
that on or ab?ut February 23, 1967 such ·authorization was · 

· terminated by Pierce who advised Hoffman that NatiQnal Wine·&· 
· . Liquor Company of Passaic (a. licensed .New Jersey whole·saler) 
, was· then appoint.ed as primary a1stributor of . Pierce products~, . 
. On April 3, 1967 Hoffman sent an order to Pierce for the purchase 
~f certain alcoholi~ beverages. On April 4, -1967 .Hoffman was .. · · 
advised ·by telephone that "said order was .not acceptable as , . , · 
Hoffman was, no longer authorized to distribute s~s. Pierce C~~'s 
alcoholic beverages in New Jersey." Hoffman-.contends that Pferce 

. discriminated against ·it in the sale ot alcoholic beverages and 
rl~quests relief under the provisions· of· R.S. 33:1-93.6-11 which 
prohibi~discrimination by importers, .blenders, distillers,, 

.. ·rectifiers and wineries to duly licensed wholesalers .who are 
" . ·-.authorized by them to sell such nationally _advertised brands .. in 

. New. Jer,sey:e . · , . · . \, . · .· 

· · .. The st~tute her·e involve9. (ce 59 of the Laws of' 1966 : 
·effective June 2, 1966) is a. supplement to Chapter 1 of T~tie· 
33 of the Revised Statutes, and repeals Chapter 264 of the Laws 
of 1942 (RaSo 33:1-93.l-5')c It provides as followsg 

"B.'i:l-931:160 There.shall be .no discrimination in the 
sale of any nationally advertised brand of· alcoholic· 
beverage other .. than malt alcoholic beverage, by . 
importers, 1'.;>lenders 1 distille.rs, ·rectifiers and 

0 
· 

wineries' to duly l1censed wholesalers of alcoholic . 
beverages who are authorized by such impQr-ter_s 
blenders, disti).lers., . rectifiers and wineriesi to 
sell such nationally advertised brand in New Jer_sey. 
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1133:1-93.7. In the .even~ any such importer., . 
. b~ender, dlstiller, __ re~tifier or winer! shalr 
refuse to ,sell alcoholic beverages other·· than . 

. malt alcoholic beverages, to any -such individual . 
. wholesaler or comply with the provisions Of. this ... · 
·act, then such wholesaler shall··· petition· the director - . 
se.:ttiri.g forth the facts .an4 demanding a hearing 
thereon to determine whether or not said r~fusal. to 
sell was· discriminatory\> 

n33:1.;.9308", If the director,, shall determ'ine that 
said refusal to sell is discrimina t.ory arid shaii be 
s.atisfied with the ability of _the rtholesaler tq pay 
for such mer~handise as ordered, he shall order·· the_ 
importer~ -blender, distiller~ rect.ifier or winery to . 
complete s.aid sale of alcoholic· beverages other than . ·. 
malt al.coholic beverages, "to- the wholesaler. 

' H 33: 1-93 o'9 41) In. the event said ;lmporter., blender'.· . 
:distill~.;r,·.rectifier or winery: refuses to complete 

.. said sale or to comply -\o1i th the terms ·of the - . _ .. 
.. director's· order, .the .director .. shall ·issue an order .··,, 
·to every .. licensed- wholesaler prohibiting purchase by•.· 
such· wholesaler of any alcoholic, beverage~ other. than··. · 

... ,malt. alcoholic beverages~ of said import.er, o'lender'i: . " 
. " distil.ler, -rectifier or winery directly or . indire~t y . 
· ... · u;ntil th~re. ~s strict compliance ,by.said iniporter, ... · · 
,.blender·2 ''.distill~r, rectifier _or winery with the order .. 

· ·" .. of' the director •.. 

1.
113.3gl-93'.10e ~he director shall adopt arid promulgate. 

, .. such rules and· regulations as may be necessary to carry. 
. · out and insure. complian~e with the provisions of this 

.. •:: .acto 21 ., · · 

).'. . .. 

. . Pierce appeared . .-pro a, and. f lled. an .. ·answer. in letter" .. 
form ·1n·which it admits that it notified Hoffman of .·its with-~ 
drawa1·of' its authorization·to.distribute its products_ and· 

: :'-that· "the distributorship was being given to National Wine'_& , .. 
... Liquor ·or Pas.saic on an exclusive· b~·Siso n It defends tllat · i_ts · ... 
---~-decisi'on to make this change was based upon its belief that:. · 

· (1) its· volume or ·sales in New: Jersey did not warrant "more thali: 
·one'. distributor for its brands;~· (2) it requires a wholesaler who 
·,~employs ·salesmen and petitioner nei t~er employs sale~pien nor . · . · 
. / services ·the entire ·state; (3) a ndecline in billings\\. t_o Hoffman. 

in ·second full year of o.peration" indicates to .respondent tha.t 
:,an increased. volume or· sales· can be.·. pbtained only through a ... 
· wholesaler "who ·employs an adequate,-· trained sales force·~ making· 
, :regular calls upon the retail :tradee" . . . . . . : . . . .. 

- .· . . - . . 
. . . 

'" The essential facts ~ecessary for determination of. the 
l ·,issues herein, as· reflected in the testimony of the· witnesses, 

~- · a;re. as follows : 
-~, 

. ·_. · · ·:Har.old Hof'fman..t secretary-treasure:r ·.of Hoffman, . tes.tif'ied · 
that by letter dated b'ebruary· 17, 1965 Pierce. designated 
Hoffman as its primary distributor· in ~ew .Jersey and sent a . 

, notification ·to' that·. er·rect to· this Division$ Hoffma.J;l' was ... 
·authorized t-o ·file both wholesale prices an:d minimum consum~r· · · 
p~ices _for all brands owned by Pierce and listed with this : . 
Divi·sion for shipment into New Jersey. ·When Hoffman accepted 
this distributor.ship.- it \had nq inventory of Pierce 1 s prodll;cts but 

. ~. \~. 
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. has ·maintained an inventory of approxi~ately $15,000o 
. . - . 

·During the period from March lj 1965 to. December 3l; 
1965, Hoffman purchased from Pierce for distribution in New 
Jer·sey approximately $51,500 worth of winf:JS and spirits; fro~ 
January· 1 to December 31, 1966, it purchased approximately . 
$50,000 worth of Pierce w s products, and fr·om· January 1 to March 
31,1967,.$16,000 worth_of.wines and spirits, ·making a total . 
purchase during its pe.rio4 of distributorship of $117,500 •. 

· . Ori February 23, 1967 Hoffman wa·s advised that- its 
distributors~ip was terminated and, as hereinbef_ore noted, its 
ord.~r of April 3 ,- 1967 was refused by Pierce, since which time . 
Pierce ha~ refused -to sell its nationally advertised wines and. 
liquors to Hoffmanc · 

. The· witnescs· further· testified that .Pierce 1 s alcoholic .· 
beverage products were adve~tis.ed in buses in New Jersey, Life . 
magazine and ·the Saturday evening Post, as well ·as '·in newspapers· 
in principal cities throughout the country, during .1966 •. He . - :· 
also as$erted that Hoffman.employs three ·salesmen who solicit · 

:·.licensees· both personally and by telephone thl-oughout·the entire 
State o 'J The· witness· further testified that Hoffman spent·· ·. · · 
considerable ·sums in promotional advertising· or ;pierce·~ · 

_ pro<iu~ts during . the perio:.d of its distributorship'. . . · · · 

- .· ... · Wa.lter: Gelrner (a r.etail liquor li~ensee) ·testified 
that he was· advised by a sales representative of National .Wine··. 

-& Liquor Company that Hoffman was no longer authorized to· 
-:distribute -Pierce's products and that Hoffman would not be · 
able to .fill his orders for Pierce products e . . . 

- . - . 
. . . - . . . . 

James Fo. Barnes (vice pr~sident of Pierce) testified .. 
that Pierce distributes alcoholic beverages thro:ughout the New . 
_England States 1 New York,- New Jersey, Dela'ware, Maryland and. , ·~ · . 

. :Washington, D. Go , ; advertises in regional editions of Life . · . -- ·· 
. 'mag~zine, Sports Ill-µstrated, ·and. the Saturday· Ev:ening Post.,.·.· . 

and in the Boston Sunday Herald magazine section"·· He_ admitted. 
that the Boston Herald is a newspaper which is distributed 

. ·throughoµt the United Stateso Pierce is not only .a distributor: 
and importer of alcoholic beverages, but is widely known as a. 
national distributor of canned groceries. · · · · · · · 

·He explained that the decision to terminate Hoffman's 
._·distributorship wa_s "fundamentally a bus:iness decision on our 
·part" fore the reason that 19 the ·s~So Pier.Ce line is not big .· . 
enough· • • • to. warrant more than one,., distributor in the State of. 

· New Je_rsey;"<'tha't, his company cannot ~ompete with other nationally 
·.'advertised brands ~'from the standpoint of. Jllerchand~sin.g and . · . 
· advertising; n and that its line\. would_ b~ valuable only to a 
_ distributor who handles it on an exclusive basise Further while 
_Jioffman. employs three· salesmen, National Wine.,& .Liquor employs . · 

, thirty-five salesmen who make regularly scheduled calls on six· · 
thousand active-accounts in· New Jerseyg ·He also felt there was 
1:1.n eighteen per·centci decline- in volume i~~.1966, although."We 1 

. 

did· not expect nor did we demand anything/of the Hoffman Company. 
in the way of a required Violume to retain the line o I don wt · . : . 

-believe_in tho~e tactics.,n However 2 he.felt that his company's 
wines and whiskies· were not . being actequa tely promoted in New . . · 

. Jersey lb ... 

,-.l' 
I 

On cross examination Barnes admitted that Hoffman had _ 
no inventory at the,time it. took'over the distributorship and 
that. it carried an inventory of approximately ~~15,000o He . ..-
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further admitted that Pierce employs as its national wine 
representative one Franklin E. Kaplan of Livingston, who is 
listed with the Di vision as a salesman for National Wine & . ·· - r' 

Liquor Company$ He _could not explain how Kaplan could be an;. 
employe~ of Pierce and at the same time be engaged as· salesman .. 
for National Wine & Liquor~ Finally, he admitted that volume· > . 

. sales of Pierce's products by Hoffman during 1966 were prectsely 
the same as. they were in 196511 

·The present act is in effect an ·amendment to R.S8 33:·1-93.1-5ci 
I shall consider 'the testimony within the historic.al context of the · 
present amendment. and the intent of the Legislature as .embodied 

. within the four corners of the present law & · · 

The present act is similar to R.S~ 33;1-93~1 et .fill9.• 
·1n its applicability to "nationally advertised" brands except 
that the- pre~~nt act refers to "alc9holic beverages" and 
specifically includes wines and· winerieso The prior statute 
referred to "alcoholic llquorsn which this Division construed to· 
exclude wines or vinous products. Hoffman Import and Distributin_g 
Company. v ~- Frederick Wildman & Sons, Bulletin. 1682, Item ·1. · 

I am satisfied from the evidence herein that the·brands 
of alcoholic beverages, primarily wines, which Hoffman ordered 
from Pierce were nationally advertised brands$ I find from the 
record that these_brands have been advertised nationally by 
Pierce. 

There is also no dispute and I conclude; that Hoffman 
is ·able to pay for such merchanJise as ordered, in accordance 
with RoSe 33:1-93e8• 

Although the point was not raised by Pierce in its answer.~ 
the·re is implicit therein the contention that, since Pierce has 
notified Hoffman of the termination of its authorization, , 
Hoffman was therefore no longer authorized by Pierce to sell 
its nationally advertised brands in New Jersey at the time 
its petition was filed. 

The term "authorized" is an amendment to the prior act and . 
must be read within the context of the stp.tute in order to . 
determine the true meaning thereof e If we were to consider ·the 
word ttauthorizedu in its literal meaning, without reference to 
the intent of the Legislature, it would mean that the protec.tion · 
of the statute extends only to those with whom the impor·ter wishes 

·_to .deal. Implied in this construction is the argument that,ll'· 
the importer may authorize dealings it may also withdraw .. 
authorization. Under this construction· an importer might with• 
draw authorization to a wholesaler to deal in its products_ and · 

.~. could thereafter r:efuse to sell to the wholesaler o l. Thus· the 
wholesaler would never be entitled to a determination by.the 
.Director on the issue of discrimination because the wholesaler 
°i'lOttld, Upori ·removal. Of authorization, cease to be a party· 
-entitled to the protection of the statute. The withdrawal of-

. such authorization must result in a dismis·sal of any petition 
since, by the time th.e matter is set for hearing, the petitioner· 
has effec.tively been de:...authorized~ · . 

In the interpr.etation of statutes the legislative will 
is the all-important or controlling factor. Indeed it is ·· . 
frequently stated in effect that the intention of the L~gislatur_e 
constitutes the· law. Accordingly~ the primary rule of con- . · .· 
struction of statutes is to ascertain and declare the intention. 
of the Legislature, and carry such intention into effect to the 
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fullest degreeG· A construction'adopted should not be such as 
. to nullify~ destroy or defeat the·\ intention of the Legislature~ 

50 ·Am:.,; Jll.r0 Statutes, seco 2230 Thus words or phrases may be 
a~tered where that is nece.ssary; to obviate repugnancy and in-. 
consistency and t-o give effect to the manifest intention of the 
Legislatureo' . , 

'( - . · < Es.pecially will this be done where it is necessary to 1 

prevent a. law from being s.elf-defeatin'gj becoming a nullity@ · 
Ibid'> sec~ 228c ,Accordingly 9 if a statute is faii.ly ~. 
susceptible of two constructions one .of w]lich will give effect ·-.­
to the act while ·.the other will .defeat itj the former· construction<. 
is preferred@ Ibd.d·~-.• sece 357s Statutes regulating the l~quor 
business are to be construed according to ·the rules which are . 
applicable in·statutory interpretation in general~ unless 
particular principles for their construction have been ordained 
by .lawo Except as to the penal provisions thereof~ which are to 
be construed striq,tly~ the liquor control laws are to be con­
strued liberally in order to effectuate their. purposesa 48 
C.J"'S$ Intoxicating Liguors,·secGl 192(b)~ 

. In construing the word '~authorizedn ·within the historical 
context of the prior act and the present appili_icable .statute, . 
it will be noted that 1n the interpretation of the prior statute 
there was a conflict in interpretation between the majority and 
minority of the Supreme Court in Canada Dry Ginger Ale, Inc •. Vo . 
F & A Distributing Coo, 28 N~Ja 444Q In that matter Justice 
Francis in his concur,ring opinion expressed a minority view .... 
"that ai1·:wholesalers duly licensed by the Director of Alcoholic 
Beverage Control have an equal right to p~chase the products of 
distillers operating in New Jersey~. and that if they.have the 
financial capacity to pay therefor, they cannot be refused 
arbitrarily~in The majority vi.ew, however, disagreed with this 
construction and held that the s~atute gives the Director -
authority to determine whether a refusal by a distiller to 
sell to a wholesaler is. arbitrary or note The majority 
recognized that there is an area in which a distiller may 
justifiably refuse to sell to.a wholesaler even though. the latter 
is financially responsiblee · 

A fair and reasonable construction of the 1966 statute 
would~seein to restrict the right of a <J_istiller, reqtifier 
importer or_/winery in the general·area of authorizationo thus 
it is my view tha~ the Legislature intended to limit its 
applicability to those wholesa~ers who were authorized as of the 
date of the enactment of this amendment or who are thereafter 
invested with such authorization@ Such precise legislative 
limitation clarifies and reaffirms the majority view r·eflected 
in Canada Dry Ginger Ale, Inc.· v, F::& A Distributing Co;., supra, 
with respect hereto~ and is consistent with the ultimate~ goal . 
sought to be attained by the stc:ttute (see 28 N.J". 444, at P• -~455)0· 
To effectuate this end, both the statute and the authority 
delegated by it to the Director will be liberally construed. · 
See Butler Oak Tavern V@ Division of Alcoholic Beverage Control~ 
20 NeJ9 373, 384 (1956); 3 Sutherland, Statutory Cons,truction 
(3rd Ed.~9~3), sec. 7~03; R.S. 33:1-73. . · 

Moreover, it is clear that any contracts or agreements. , 
between wholesalers arid importer:s ~ distillers or winer_i$S with J_\ 
respect to·the distribution of the products of the said importers, 
distiller~ or wineries are not relevant in the determination 
under this acte Cf 0 Hoffman v, Hock, 8 Nl>Jo 3~7" 
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I therefore find. :thB.t Hoffman was duly authorized. :und:er·::'. 
_-the: provisions of this act ar,i.d.is entitled.to seek reliEff.heri~~~~· 

, -. -

The central and decisive issue in this'.matter.is whether 
there. was discrimination against Hoffman in the. -refusal by, <·t-'f:-tr:. 
·p1~*9ce'1;0 honor Hoffrilanis orde~.for alcoholic beverages.· 

· -~cc~rding to the· tes~~mony offered. ·by Pierce, it dec.ided to 
terminate Hoffman's distributorship and _place the sole- · -.·;_,:<'~ 
distributorship of its products in New Jersey with National .Wine 
& L,;iquor · Company o . The reason given was that this :was· a bus i~e,§.s .. · 
pollcy decision b~sed in part upon its- contention that Hoffman"'' " 
had'. had an eighteen. per cente decrease in.,/1966 sales, ·that ,. . 

· ~offinan ·does not. have any salesmen in New Je~sey to adeqU;at'ely 
represent· Pierce, and '!;hat National Wine & Liquor employs a 
lar·ge_ staff to p~omote an~· handle Pierce's products o . Ho~fman, ... ·. 
on .t~e other hand.2 established .. that i~s sales· ro: 1966 did ·not.: 

_"decline but,· bas,ett upon the originaJ_ lnventory, in fact ... · . 
repres·ented an increase~ . Hoffman .also established . that it has , . 

· in its. employ three salesmen and that Pierce us -products ·are· . 
. ,\ ade'qua-tely promoted and i s.old to its . accounts throughout the 
· ~tat~ bf New Jersey~ · - -

- . -. It is significant that the present act eliminated_,-the·: '. 
:-·word narbitrary'1. when it discus-sed the matter o'f discrimination • 
. "Disortminationtt, means '9in general, a failure to treat all ·. - . · · 
e_qually;:. _favoritism.," Blaclc' s Law ·nictionarx, 4th Ed", 553.; · 
"shot.ring partiality (in .favor of) or· prejudice {against). n · - ·· 

· Webster vs New World Dict'ionar:'f• See; with respect .to validtty . 
of :the- State~s regulation of alcoholic beverages·, and dis-- ·:- : .·· ... · 

: crimiil~ tion, . 30· Am .. _ Jure: Intoxicating Liquors j .-sec. 31, p. 5'46 •r ,_ . 
. Thtj.s;·in its most.(·basic-sense, any .refusal to sell a nationally··· 

advertised brang. to any. authorized wholesaler .would' be ·dis;._ . .. . 
.. crimiriatoryo .Hffwever, the Legfslature clearly did .not intend _that 

· ndiscriminati-C>n" be; defined in its proadest sense -1n sections 
. 9J.~ 6-8; it is not -an. absolute -termo Sect~ion .. 93.-8 requires the· 
Director t.P- determine that a particular refusal to sell is. _ 

'discriminatory· and it .is, therefor\e, appar~nt that a ~e~:usal· to 
'Se~r-was. not intended -to he .. discriminatory per· §.§..Q Essent'ially; 

. our cour-ts have. held that, once a wholesaler such .as Hoffman 
. proves.a refusal to-d~al on the part of' the di~tiller or winery, .. 
:~.the -bur.den ·or proof shifts to the distiller who mus·t then justify -

the ref'usal·to ·deal by.reference to.an objective standard:. 
·r:easoiiably r·e1ated to the ·legitimate busine·ss goals sought- to be. 
·achiered _by ,the -distiller and consistent with· the purpose.s .a;nd - .· 
object,iv'?s of the.Alcoholic Be.verage_.Lawci Canada Dry Ginger Ale,.·.'·, 
Inc. v,· F. & A .Distributing Co·•:~ -supra; James M, Mccunn & Co!, Inc.·. 
v.· Fleming & McCaig, Inc~, 81 N"J G- Supero 97., _ -- · . "- · . -

. • · . · ... "Arbitraryi• means "depending on will or discretioll11
1 that · 

.,. is 2 not .. governed by any fixed. rules .. or standards. A d~scri:rqil'.l.ation· 

. made witho:ut adequate principle~ is. arbitraryo · 0 Arbitrary11 has . _ 
.. al~o been. defined as ~··independent. of law or rule; d_iscr~mina'tory·; ·. -, 

capricio'lise.11 . S.ince ·the statute ·has eliminated the, word. "arbitrary",. 
it must ·be assumed that.the intent of the Legislature·was· to· . · 

. narrow the . def ini ti on of _ 0discrimina tion9 n Therefore. it· would -
seem.·that the burden .of Pierce to show that it has not _dis-

. crimiriated _against. Hoffman becomes- greater o Al though Pier-ca may 
_d~cide to reside its d_istrib1rtorship in one wholesaler, it . 
canno·t discriminate against other wholesalers who comply with-. 
the provisions of the applicable statuteo 

( . . . 
- . . . l ~ . 

. · ·. In the instant case I do not find that there is 
satisfactory proof 'that the tei~mination of .the author·ization 
by Pierce is based upon any proof or· decrease in sales, rior am 
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_I sat.isfied that Pierce has established any valid ·-criteria 
consistent with the purposes and meaning of the -statute •. I· 
thus conclude that Pierce's a:ction was clearly.di~criminatory· 
as against Hof~manG . . · · · · · · · · · . . -

.. · · - l:t mi'ght. be ·well :tp poin:t out, in conclusion, -that the 
·introducer's· statement--contained the followingi . 

_) . ' ·~. . 

· -. "the purpose· of this bill is to 'insure· an equitable. 
basis .for. competition between 'supplier franchised" 
who_lesalers of alcoholic. beverages· in. New Jersey a-" 

As · the--Direetor stated· ~n F & A Distributing· Co, et als. Ve 
·Canada Dry Ginger ·Ale, Inc., Bulletin 1205, Item 1:. · 

.. uEach case (inc\luding the cas·e in question) must · 
be decided upon its own .pa~ticular fa.cts on . . 

. . ·. · Undel'. all of the. facts and. circumstances hereiri, it . ·· · ··. 
is, reC'<?mmended that ·an order be entered determining that· the· 
action of Pierce is discriminatory,. and directing Pi~rce to 

.. sell alcoholic beyerages to Hoffman on terms usually and , . .• 
·normally, required by Pi~rce· and, that, in the .eve.nt._Pierce· -· _._-_ · 
refuses> to: comply~ .with the termJ3' of said order', .. a ,further -~rder· . 

. be_ :en_ter~d" in accordance ,with the. provisio.ns of R.S., 3_3:~-93·~-9· 
'i . . . . . I. , 

,Conclusions ·and Order, 
. t . 

. . Pursuant. to Rµl~ · 5 <?f, St.ate Regulation No~: 15'A, . · - · > · 
exc·eptions t6 ·the Hearer rs report were filed by responde:q.t,>-then· · 
r.eprese:Q.ted for the first tim_e by· counseL. - Answering .argument 
tq the. exceptions has been filed. by . t.he ·petitioner. · · · 

. ·.The exceptions of respo'nd_ent .take issue with the-·· fact -· 
· :that the He_arer pr~cluded respon~ent from cross-examin:ing · . 

petitiorier•s. witnesses and also dispute the-factual findings 
of the He_arer li particula.rly _the· finding that respondent' _s 
products are . 'nationally adve~ti~ed." 
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the courts of this State and shall have the . . . ~L 
. right . to present his ca~e by oral and document~ry · 
. evidence and· to· conduct such. cross-examination as . 
may be requfredf.or'a full and.true disclosure of. the 

· facts ia 89 · · · · · · 

' ' 

. . ·.The q11oteci .la.I'lguage is not .intended ·specifi~ally to . . . 

.,utho:rize a c·01:•por.a~e party to appear . at con~ested ·hearings :2;; ', 
pro ·se:,.·. although. this· hasl ~n. factt. been .the Divi.sion· pract~ctto' 

.See Bruce Zane ·Inc~ Vo-D vision· or.Alcoholic Bevera e Contro,. 
99 No.J .• Supe~~ 9 , .. 201-2 AppQ :Div~ 196 o ·It· only grants' the 

·right of all ·part.ies to be represented by counsel, '-but .does··not · . 
. ·attemp·t·to cover the si,tua"(;ion.s, if any, in which a party must· · 
·be represen'ted.-by coun~el. . . . . .. · · ,. . · · .. · · 

' ' ' 

. .. However, .aside. from. the provisions or said r_Ule;. I ·have ·· 
.concluded that supplement.al hearing. must be .held to .afford 

,_,respondent the right· to. cross-examination .of' which it was . 
imprope.rly denied. ,At· .sue~. hearing, . the parties ;may ·also .in• · ··.• ·. 

· .troduce . a5idition~l' .. te_stimony on the ·question whether respondent.' s 
·.·.product~. are "nationally ~dve=:tis~dn~'- particu~arly:~as ·to (1) the. 

actual. g.eo·g·raphic.al · a:rea of distribution of the. ed1.tions .. of the · .. 
· .·,Boston. H~rald· newspaper, -Life magazipe, . The Saturday Evening :Pos·t · 

· ·a.nd .Spor~s -Ii1ustrated ·Which carried: its adver'.tisements .of.·_ the. · · · . 
.. pro·ducts'..'in·question1 ~(2) the- particul_ar products so a4vert1se~. •· 
and. (3) the period· 01· time. these pr.odµcts. were so advertised.··. 

, ..• ·. ·•A~ tothe effect of th~ statUtoryamendmeht (~.L.1966, ·. > 
_ch~ 5'9),. I· agr.ee with. the Hearer's . interpret·ation of' the te:rm :' 

.~·••authori.~ed" and invite the parties to submit brif!fs oµ.. the .... 
. construction to be giyen the -word· udiscrimination" in· vi,ew ,of'<the ·. 
eliminat:lon of the word narbitrary19 · f'rolil the statute. ,. · · 

_ Ac.c"o:rdingly, . it iS. j on this 2ls t. day of .All.gust,. .1968; 
' ' 

. . ·o:RD~RED truit. supplemental hearing be held as· her~in~bove 
. ·provide.d .• 

·r- .. 

';.·· 

.;,-. 

Q~~.f~~· 
/j;;;ph J. KeE1gan 

Director 

. ',4 

New Jers~y·State Ubra~y; · 


