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ATTORNEY GENERAL

February 10, 1978

JAMES J. SHEERAN, Commissioner
Department of Insurance

20| East State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 1—1978

Dear Commissioner Sheeran:

You have asked for advice concerning the requirements of the in-
surance rating laws when a company proposes to adopt a rating system
approved for a rating organization of which it was not previously a
member, whose loss and expense experience would have been incJuded in
the organization’s rate filing. For the following reasons, it is our opinion
that the Commissioner of Insurance has the authority to make a separate
determination as to whether the use or adoption of a rating organization’s
rating system will result in appropriate rates for an insurer in light of its
own particular loss and expense experience and data.

You have advised us that Allstate Insurance Company and several
other companies that traditionally have made independent rate filings for
private passenger automobile insurance have sought to adopt the rate
increase you recently approved for the Insurance Services Office (“ISO”).
ISO is a rating organization authorized to make uniform rate filings on
behalf of approximately 230 companies that write automobile coverage in
New Jersey. Allstate and other independents had individual filings pending
contemporaneously with that made by ISO. A separate hearing was held
on each rate application and an individual report and recommendations
was submitted to you following each hearing. The Hearing Officer has
recommended an average overall rate increase for Allstate of approximate-
ly seven percent. Although you ultimately approved an increase for ISO
averaging about fourteen percent, the Hearing Officer’s recommendation
on that application was even higher than the amount actuaily approved
for ISO. Following the ISO approval, you were advised by Allstate' that
it was withdrawing its independent application and would adopt the new
ISO rates. We understand that in the past the Department has permitted
independent companies to adopt ISO rates after an increase without the
formality of full membership in instances where their experience had been
filed with ISO but they had not previously authorized ISO to file for rates
on their behalf. Similar so-called “Me Too” filings have been allowed to
other companies that had not filed their experience with ISO but which
had insufficient volume, in any event, to support an independent rate filing.
No large independent filer like Allstate, however, has ever previously
sought or obtained Department approval to adopt an ISO rate increase
upon withdrawal of a separate, pending application.

New Jersey has opted for the prior approval system of establishing

1. For convenience, we will limit the factual discussion to the Alistate situation,
but the legal principles would apply to any company that uses or proposes to adopt
the system approved for a rating organization where such use would permit rates
that were clearly excessive or inadequate for the individual company.
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prohibited from giving false or misleading information to a rating or-
ganization or to the Commissioner that would affect the proper determina-
tion of rates. N.J.S.A.17:29A-16. The public importance of determining
proper rates and charging permiums only in accordance with an approved
rating system is underscored by the fact that any violation of the act is
a ground for the assessment of penalties of up to $500 for each violation.
N.J.S.A. 17:29A-22 and 23. The statutory provisions requiring the filing
of accurate loss and expense data by insurers and rate approval by the
Commissioner based upon factors that vary among companies, such as
financial condition, method of operation and loss experience, make the
underlying purpose of the legislation clear. The factors to be considered
in a rate determination for an independent filer or for a rating organization
ordinarily should be based upon the particular loss-and expense data of
the company or companies that will use the rate ultimately approved. Thus,
for example, a company cannot be a member of more than one rating
organization, hoping to use whichever rating system would provide. the
higher rate, as approved. See N.J.S.A. 17:29A-2. And, upon the application
of 2 member, the Commissioner must make a separate determination of
whether to allow it to deviate from the rating system approved for its
organization. N.J.S.A. 17:29A-10.

The Act does not provide any express guidance as to whether the
Commissioner has the authority to make a separate determination bearing-
on the reasonableness of the rates of a particular member or subscriber
to a rating organization. N.J.S.A. 17:29A-10 by its terms refers only to
the deviation of a member company from the approved system of a rating
organization made on its own application. N.J.S.A. 17:29A-7, however,
permits the Commissioner to order an alteration of a previously approved
rating system on his own initiative whenever he finds that it results in
inadequate or excessive rates. In this case, it is our opinion that in view
of the underlying statutory purpose, N.J.S.A. 17:29A-7 would apply even
though the Allstate and ISO applications were for alterations of previously
filed rating systems (i.e. rate increases) rather than for initial rating sys-
tems.

In Insurance Company of North America v. Howell, 80 N.J. Super. 236
(App. Div. 1963), the court held that a provision which stated that if the
Commissioner failed to approve or disapprove a rating system within 90
days after it was filed, the system would be deemed approved by him,
applies only to an original rate filing and not to filings for alterations of
existing rating systems. The INA decision does not require, however, that
once a rate system has been amended by an approved alteration filed
pursuant to N.J.S.A. 17:29A-14, the Commissioner no longer has any
power to consider whether the modified rating system produces ap-
propriate rates for an insurer or a rating organization.? The insurance -

2. Although the question was not decided, the court suggested in the INA case
that the Commissioner, in the exercise of the broad powers conferred upon him,
might inferentially at any time, direct a change in a previously approved alteration
of a rating system in light of insurance experience, even though no express language

to that effect appears in Section 14. See Insurance Company of North America v.
Howell, supra at 251-52.
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rating laws should not be interpreted to undermine the intended legislative
purpose of insuring that rates are reasonable and adequate. Consequently,
it is clear that an application for an increase ot other alteration in a rating
system does not extinguish the Commissioner’s on-going power to de-
termine that rates provided on behalf of an insurer are adequate for the
safeness and soundness of the insurer and not unreasonable or excessive
with respect to insureds. To construe the insurance rating laws in any other
manner would be to reach an inconsistent result and undermine the
salutary legislative purpose underlying the enactment of the insurance
rating laws. See State v. Bander, 56 N.J. 196 (1970);, Marranca v. Harbo,
41 N.J. 569 (1964). :

In light of these underlying principles, it is our judgment that under
N.J.S.A. 17:29A-7 the Commissioner has the authority to make a separate
determination as to whether the ISO rating system as applied to the
expense and loss experience of a particular insurer will produce rates that
are not unreasonably high or excessive and are adequate for the safeness
and soundness of the insurer. As to ISO members and subscribers, this
authority should be exercised only in unusual circumstances where it is
reasonably clear that a rating organization’s rating system would not
provde appropriate rates for an individual insurer consistent with the
legislative scheme. On the other hand, it would not ordinarily be ap-
propriate for non-rating organzation members or subscribers to use rating
organization rates. This would be particularly true in the Allstate situation
where the report and recommendations of a hearing officer who considered
the evidence adduced to support the application concluded that, in light
of its experience, Allstate was entitled to a percentage increase substantially
lower than that which was separately approved for ISO. But even as to
non-rating organization members or subscribers theré may be individual
circumstances in which an insurer’s experience is so limited in nature that
the rating organization system may be deemed to be appropriate. All of
these determinations in individual cases are committed to the sound discre-
tion of the Commissioner of Insurance in carrying out his regulatory
responsibilities under the insurance laws.

You are therefore advised that whenever a company uses Or proposes
to adopt a rating system approved for a rating organization, the Com-
missioner of Insurance has the authority to make a determination as to
whether the rating system applied to the insurer will provide rates that
are not unreasonably high or excessive and are adequate for the safeness
and soundness of the insurer consistent with the provisions of the insurance

rating laws.’
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

3. It is suggested that the Department of Insurance should give consideration to
the adoption of regulations or guidelines dealing with the circumstances under which
an independent evaluation may be made to determine the appropriateness of a rating
system approved for a rating organization to the insurer which uses or proposes
to adopt such a rating system.
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ANN KLEIN, Commissioner February 14, 1978

New Jersey Department of Human Services
135 West Hanover Street
Trenton, New Jersey 08625

FORMAL OPINION NO.2—1978

DearYCommissioner Klein:
ou have requested advice as to the scope of State a
agency responsipility respecting the invcstigaption and pr:si;?tli]:;yo\ﬁgalfg
committed by either e_mployees or recipients of the Food Stamp Program
You are hereby advised that the State and counties are obligated tol
investigate apparent instances of recipient or employee fraud, make de-
manq for the repayment of food stamp coupons issued as a rest,llt of fraud
or misrepresentation, make an administrative determination as to whether
the facts‘ warrant referral of the matter to State or federal authorities for
prosecution, and refer the matter to such authorities if appropriate
The Food Stamp Program [7 U.S.C. §2011 et seq., as amcndeci by
P.L. ‘95-113, 91 Sga.t. 958 (1977)]* was enacted by Congress in order to
alleviate the condition of widespread hunger and malnutrition common
among n_le_mbers of low-income households. Food stamps or coupons
permit eligible recipients to purchase food at a considerable discount PThe
coupons t.hem.selves are financed by the federal government, while the .costs
of administering the program are shared by the State and ,federal govern-
ments. 7 U:S.C. §2025(a). The Secretary of Agriculture is charged b
Cong.rcss th_h operation of the program on the national level, and ig
:éercl:;stg of thlshf_unctior.l he possesses the delegated authority to prc;mulgate
§2(g)l113((:fns which guide the operation of State programs. 7 U.S.C.
The knowing use, transfer, acquisition, alteration or i
food stamps, or the vouchers used by recipients to obtain thcmp oisnsisii:lz:zi:nf
of the Food Stamp Act or regulations is a crime under federal l;w 7U.8.C
§2024(b), as is the redemption of food stamps with knowledge ’that.tﬁe.
haye been received, used, or transferred in violation of the Act or regu}j
lations, 7 U.S.C. §2024(c), provided that the food stamps or vouchers in
question are of the value of $100 or more. See also 7 C.F.R. §270.4
Although prosecution under State law for offenses involvihé tl.ae Fo;)d
Stgmp Program was neither encouraged nor proscribed by former federal
legislation, recent amendments to the Food Stamp Act clearly provide for
a State enforcement role by authorizing the Secretary to fund 75% of the
gg;;ss of State food stamp investigation and prosecutions. 7 U.S.C
(1977)(.3), .as amended by Food Stamp Act of 1977, §16(a), 91 Stat. 976
The Department of Agriculture’s regulations specif
food_ stamp agency determines that food stamps lgl)aveybg:l[ ?rgfliiilgﬁltc
obtained by recipients, the State shall make demands for the return of foog

A i
All citations to 7 U.S.C. §2011 et seq. refer to the current version of this legislation

as recently amended by the Food St
i Aoy 0 amp Act of 1977, P.L. 95-113, §1301 e seq.,
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stamps issued due to such fraud. 7 C.F.R. §271.8(¢). However, State

responsibility does not terminate upon recovering fraudulently issued
stamps, for:

Demand and payment of any such amounts shall not relieve
or discharge such household of any liability, either civil or crimi-
nal, for such additional amounts as may be due under any other
applicable provisions of law. Id.

State as well as federal prosecutions are contemplated by 7 C.F.R.
§270.4(d), which specifies that fraud, misrepresentation, or willful failure
to report information in connection with food stamp applications is subject
to criminal prosecution or civil liability under federal statutes “as well as
to any legal sanctions as may be maintained under State law.” Id. '
This policy is further clarified in program instructions periodically
issued by the Food and Nutrition Service of the U.S. Department of
Agriculture. Thus, FNS(FS) Instruction 736-1 at page 8 (1972) states that:

It is likely, in any case in which a household has fraudulently
obtained coupons, that there have been violations of either State
or Federal criminal laws.

In such cases, continues the instruction, it should be determined adminis-
tratively whether the facts warrant referral of the matter to the appropriate
prosecutorial authorities. In the event of such referral, administrative
collection action should be withheld until criminal prosecution is either
declined or completed, or until such action is approved by the prosecutors.
Where, however, the evidence does not warrant referral for criminal pros-
ecution, or where prosecutorial authorities decline to take action, the State
agency is responsible to initiate collection action. Id.

In New Jersey, the county welfare agencies are responsible for direct
administration of the Food Stamp Program and act as agents of the State
in this capacity. N.J. Food Stamp Manual (FSM) §111, NJA.C.
10:87-1.1(b); ¢f. Essex County Welfare Bd. v. Dept. of Inst. & Agencies,
75 N.J. 232 (1978); Essex County Welfare Bd. v. Dept. of Inst. & Agencies,
139 N.J. Super. 47 (App. Div. 1976). Thus, all references to State agencies
in the federal statutes and regulations apply to the county welfare agencies
with equal force. The provisions of New Jersey’s food stamp regulations
track their federal counterparts, requiring that possible criminal violations
involved in the over-issuance of food stamps be referred to State or federal
law enforcement officials (FSM §691.1, N.J.A.C. 10:87-6.41), and that
collection activities are to be pursued after completion of the prosecutorial
process [FSM §691.2(c), N.J.A.C. 10:87-6.41(a)(2)(iii)).

It is thus apparent that recipients who illegally receive benefits under
the Food Stamp Program are subject to both federal and State criminal
sanctions. E.g. 7 U.S.C. §2024; N.J.S.A. 2A:111-2, -3. See State v. Jeske,
13 Wash. App. 118, 533 P.2d 859, 861 (Wash. Ct. App. 1975). An essential
duty of State and county welfare agencies is to investigate the facts of all
alleged abuses of the program in order to initiate prosecution or collection,
or both.
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) The fact that State or county employees, or em
which contract with the State to issui f)cl)od’ stampsplt%y?z:ig{e;fsndglf:
engaged in federal food stamp activities does not in any way insulate ,thcm
froxp possible prosecution for violations of State law. Such employees are
subject to State prosecution for embezzlement (N.J.S.A 2A:102-1) and
othef .offenses notwithstanding their participation in a federal program
Addmonally,' the).' are subject to federal criminal sanctions which punist;
the unautho_nzed issuance, use, transfer, acquisition, alteration, possession
or presentation 9f such coupons. 7 U.S.C. §2024; 7 C.F.R. §2'}0.4(b) The
State and counties are implicity responsible to investigate the possi‘bility
:lflt;lcx)c}.lt_offenses and report their findings to State, county or federal
Stampneirelsp;]g;;p;prqpnate, just as they would with offenses by non-food
In sum, prosecutions for abuse of the Food Stamp Pr. ipi
ents or employees may be pursued according to Statepando/gornfl rf‘;dt:syrarr(l:;g\l/
The Stgte and county welfare agencies have the responsibility to investigaté
allegations of violations of law, refer such matters to the appropriate
prosecutors, and take action to recoup improperly acquired food stamps
Very truly yours, .
JOHN J. DEGNAN
Attorney General

By: RICHARD M. HLUCHAN
Deputy Attorney General

ANN KLEIN, Commissioner April 18, 1978

Department of Human Services
135 West Hanover Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 3—1978

DcarYCommissioncr Klein:

You have asked for an opinion as to whether the Divisi i
Assistance and Health Services may validly promulgate lréZﬁZt?()rnl\sdﬁildc::
the Phgrmaccutlca] Assistance for the Aged (hereafter “P.A.A."") Program
;xclu‘dmg the coverage of prescribed drugs, insulin, insulin syringes o;
insulin needles for persons who are inpatients in nursing homes or hospi-
tgls. For the followir_lg reasons, you are advised that payments to pharrr?a-
cies may not be denied for prescription drugs, insulin, insulin syringes or
lpsulln' needles of eligible persons solely on the basis of their being inpa-
t1ent§n1]n nursing homes or hospitals. 81

e P.A.A. Program was enacted by Laws of 197
supplement to the New Jersey Medical Ayssistance arlg ls-feacit}llgge,rjiscez
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(Medicaid) Act, N.J.S.A. 30:4D-1 et seq. As originally implemented, the
P.A.A. Program provided for direct reimbursement to certain eligible
persons for pharmaceutical costs. As amended by L. 1975, c. 312, effective
February 19, 1976, single residents of the State age 65 and over whose
annual income is less than $9,000 and any married residents age 65 and
over whose combined income is less than $12,000 are eligible for P.A.A.
except if the prescription drug costs of an otherwise eligible person are
wholly covered by any other plan of assistance or insurance, N.J.S.A.
30:4D-21, 23. Although basic eligibility for P.A.A. was thus broadly de-
fined, P.A.A. availability was narrowly limited by income-related deduc-
tible provisions located elsewhere in the statute.

The 1977 amendments, L. 1977, c. 268, effective January 1, 1978,
address P.A.A. availability by removing all deductible provisions in the
Act and substituting a $1.00 copayment requirement. “Thus all eligible
senior citizens’ drug costs, less a copayment of $1.00, would be paid by
the State.” Assembly Institutions, Health and Welfare Committee State-

- ment on S. 1790, dated July 11, 1977. Pursuant to these amendments,
regulations implementing the P.A.A. Program were substantially changed.
NJ.A.C. 10:69A-4.3(c) was amended to provide:

P.A.A. does not pay for prescribed drugs, insulin, insulin
syringes or insulin needles for persons who are inpatients in
nursing homes or hospitals. -

Hospital or nursing home inpatients had not been excluded from partici-
pation in the Program under previous versions of the Act and its regu-
lations.

~ In our review of this amended regulation, it is apparent that there
is no authority under the Act, as amended, which would allow for the
blanket exclusion of inpatients at nursing homes and hospitals as a class
from participation in the program. The annual income restrictions and the
requirement that other insurance be used to pay for prescription drugs
prior to reimbursement by the program are the only legislatively authorized
restrictions on eligibility. The eligibility requirements were not affected in
any manner by the 1977 amendments. There is no apparent indication of
a legislative intent to exclude any category of otherwise eligible senior
citizens. The Committee Statement on S. 1790 indicates only that “this
legislation would expand coverage to provide assistance to a larger number
of elderly citizens . . ..” Therefore, it may be reasonably assumed that the
legislature intended to continue as heretofore the coverage of all eligible

persons including inpatients at hospitals, nursing homes and related facili-
ties.

In addition, there is no apparent legislative purpose to delegate its
prerogative to establish the conditions of eligibility for participation in the
program. In this regard, the rule-making authority of the Commissioner
of Human Services is found in N.J.S.A. 30:4D-24 which provides:

The commissioner shall by regulation establish a system of
payments of reimbursements and a system for determining
eligibility, including provisions for submission of proof of actual
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and anticipated annual income, and evidence of complete or

partial coverage of prescription dru i
t g costs by any o
or insurance plans. Y any other assistance

';'hsn;;grl’ut; on hi?shfa(;: merely authorizes the Commissioner to establish
y which the eligibility of individual appli
termined under the legislatively i D anis of gty
¢ ( prescribed general standards of eligibili
There is no implicit authority i j el o
y in our judgment to allow the C issi
to set broad conditions of eligibilit i ior oitizens
y applicable to classes of senior citizen
other than those set forth in the A i ¢ S elin
: ct. It is therefore clear that i
which would exclude from the benefi i e
: : ts provided by the Act senior citi
who are inpatients in nursin i in excess of
] g homes or hospitals would be i
the authority granted to issi i hisprarion oo e
e au Progyragm. to the Commissioner in her administration of the
- It ha; been‘shgg_ested that.since the cost of inpatient care at nursing
mamt:)s an hospitals is so great, income larger than prescribed in the statute
ﬁog Ii l:—,;i:s]tl:ed foi an); private patient. This is an impermissible assump-
s es not only persons who receive income b
who liquidate property or other re ® s o e
| ¢ sources to pay for nursing h
hospital care. In using “income” incipal Dastioipation
I ’ ome” as the principal basis for participati
) at
1:\:/ ethe program, the Ic‘g‘lslature apparently recognized the digtinctign lt?er1
e eig income and _rqsources" previously established by regulations
z gAménixg%;}zezM;gxca}d Program. Compare N.J.A.C. 10:94-4.28 with
N.J.A.C. 10:94-4.2. Therefore, unless an otherwise eligibl nior citizen’
income” from all sources, includin i e broduccd by re.
» including current income roduced b -
S(;u:'pqs, exceeds the annual ellg{blllty standards, he or sl;nc is cligibli frgr
P‘ré 1c1patlo,x,1 in the program w1.ghout regard to the value of his or her
.. fr?:;:e;h a;‘Xctz;l:;elx;mmauobn qf inpatient eligibility in the program should
ade o y case basis and shoul i i
pp it e A d not assume income in excess
For these reasons, you are advi
se reasons, ised that N.J.A.C. 10:69A-4.3(c) whi
?;(:xl:c:;i sbzmofl:tcmzengdwdhg are inpatients in nursing homes o‘r (h())sv;?tfl};
nefits provided by the P.A.A. Program is inconsi i
governing statutor isi i igibili ' erbors i
gover g 'y provisions concerning eligibility and is therefore in-
Very truly yours,
JOHN J. DEGNAN
Attorney General

. .
Iat};h: CT;I'nn;;ssnoner does have the power to define the term “income” by regu-
“[i]nc};melxs' as l:jeen dor_le' at N.J.A.C: 10:69A-2.1, which provides in part that
e derivi(c:iewe ‘?lij ar:inclg;a'ted shlall include all income received from whatever
r -+-." Under this regu ation, treatment of gifts or contributi
fxzr?l‘l‘}rlcsrg??czzr‘shﬁd Lr;’c?l;nel:::cﬂrisls)ib]e, since such gifts or contribti?igis{rgz
T ; e P.A.A. eligible person but are currentl d i
in a given year. Gifts of over $200 have consistent] tdoed “ine i
fo  ha y been considered ** n
tll(l)?%p-l;rggse of determu-_ung Medxcald eligibility, N.J.A.C. 10::]1;-4 ZlSHC(l)\Tm;Afgr
A 2 (a)(8), and a similar interpretation of “‘gifts” for P.A.A p.urﬁosc.s. m-
ports with the supplementary nature of the P.A.A. Program. . o
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April 25, 1978

RUSSELL H. MULLEN, Acting Commissioner
New Jersey Department of Transportation
1035 Parkway Avenue

Trenton, New Jersey 08625

FORMAL OPINION NO. 4—1978

mmissioner Mullen:
Deal-YCo(l)x have asked whether the New Jersey l;)gpar.tr_nent of Trlansp_or-
tation must receive site plan approval from municipalities for ;h; ocatllgcri
of auto transformer substations being constructed as part o tce ree!
trification of lines of the former Erie Lackawanna Railway Boxrap::xc);
under a project authorized by the New Jersey '_l'ransp?‘rtauonA on At
of 1968, L. 1968, c. 126, as supplemenledA(herem_after Bon(ki1 S;t ). e
project calls for the reelectrification of railroad lines q'n-ougf 2 lmltr;ical
palities and requires,as an integral part, the qonstructlon o ) t:.ec o
substations of various types. With f_e\gv exceptions, the 16 su s;la ions ¢
each to be located in different municipalities. Location genera l_y is n‘?:r
dated by considerations such as the source and aval'labnhty of uti ng podl d’
the length of track a station must serve, lh(? e!ectrlcal load tg be han :nd
the proper distribution of power, the proximity to other substations o
budget limitations. All substations are to_be constructed ‘on property
i tate for that purpose. - B
vaU_lIl_';’;C: ll)gle»tvhiesrsey Supreme pCourt has addressed the issue ofl S;_ate
immunity from local land use regulation on several occasions, con:i:‘u m%
that . . . state agencies are generally immune from the zomngzisg 1{1;1‘;1;:).
provisions of a municipality.” Berger v. State, 71 N.J. 206, 18 ( fe[z,z'
Rutgers v. Piluso, 60 N.J. 142, 153 (1972). See also Town of ho?(rln tlhat
v. N.J. Highway Authority, 18 N.J. 237 (1955). The decisions od .
the existence of immunity in a particular case 1s to be determine ll::’)m
legislative intent. They set forth the key criteria to be cxammcdrm mak{ng
that determination: 1.) The nature and scope of the instrumentality see tm%
immunity; 2.) the kind of function or land use involved; 3.) th;’, ?xtzn o
the public interest to be served thereby; 4.) the ef.fect 14.;cath an 1:;‘
regulation would have upon the enterprise concerned; ax?d D) : el}n;lp '
upon legitimate local interests. 71 NJ at 218. When Ylewed in light 2_
the above criteria, the legislative history and factual circumstances fju
rounding this project make it clear thz;t tt_he: Department of Transportation
is i local land use regulation. _
* lm';‘r!lltel:n]gegg?t]ment of Transportation was established by the Leglslatxf:;
as a principal department in the executive branch of state government witl
broad powers to develop and promote programs fon: efficient and ec}?ns)mtl(;
cal transportation services on a sta}ew1de basis with special emp 'laﬁ:ds
be given to the preservation and improvement qf commuter L;au. rlot re.
N.J.S.A. 27:1A-1 et seq. In furtherance of these objectives, the 3 i:sta“\; ¢
enacted, and the people approved at a general election, .th'e Bond Ac Vod
the purpose of capital expenditure for the cost of providing an 1m;?fr_o fl
public transportation system for the State.,” The Bond Act specilically

reserved $200,000,000 of the proceeds from the sale of bonds for the
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improvement of mass transportation facilities and appropriated all
proceeds from the sale of bonds to the Department of Transportation for
the purposes set forth in the Act. “Improvement of mass transportation
facilities” was defined to include “the development, acquisition by
purchase, lease or otherwise, the construction, reconstruction, improve-
ment, rebuilding, relocation, renewal, establishment or rehabilitation of
mass transportation facilities . . .” as well as “‘the acquisition of all prop-
erty rights-of-way, easements and interests therein as shall be necessary
for the improvement of mass transportation facilities.” The Bond Act
further declared that it ““is in the public interest that these essential trans-
portation facilities and equipment be provided in the shortest possible time,
thereby saving on the anticipated increased construction costs as well as
providing a safer, more adequate transportation system.” By L. 1968, c.
424, the Legislature appropriated a portion of the bond sale proceeds for
various mass transportation projects, including the reelectrification of the
Erie Lackawanna and authorized and directed the Commissioner of Trans-
portation “‘to take such steps as shall be necessary to implement and carry
out the program authorized by the New Jersey Transportation Bond Act
of 1968....”

The foregoing leaves little doubt that the Department of Transpor-
tation, in implementing the reelectrification project is, in the words of the
Supreme Court in Rutgers, “‘an instrumentality of the State performing
an essential governmental function for the benefit of all the people of the
State. .. .” 60 N.J. at 153. As such, the Legislature would not intend that
it be subject to restriction or control by local land use regulation. ““Indeed”
the Court continued, “such will generally be true in the case of all state
functions and agencies.”” 60 N.J. at 153. Moreover, where, as in this case,
municipal land use regulation would temporarily delay, and could per-
manently thwart, a state-wide project of general public benefit which the
Legislature has directed be completed in the shortest possible time, the
legislative intent to immunize the State agency responsible for the project
is apparent. As stated by the Court in N.J. Turnpike Authority v. Sisselman,
et al, 106 N.J. Super. 358, 366 (App. Div. 1969) cers. den. 54 N.J. 565
(1969),* “To hold otherwise would delay, disrupt, fragmentize and possibly
defeat completion of this necessary public project, an extensive project
passing through several municipalities.”” After citing several cases in sup-
port of the proposition that the Turnpike Authority and similar agencies
are immune from local zoning and planning regulations, the Court ex-
plained, “The rationale of these cases is that legislatively created agencies,
authorized by the superior governmental authority of the State, may not
be subjected to rules and regulations of local governing boards and agen-
cies, in the absence of clear language subjecting the state-created agencies

*The case held that where the Legislature expressly authorized the building of a
highway spur by the Turnpike Authority, that agency was not required to refer
the project to the local planning board for review and recommendation under
N.J.S.A. 40:55-1.3, the source of N.J.S.A. 40:55D-31 in the present Municipal Land
Use Law. It is important to note that neither N.J.S.A. 40:55D-31 nor any other
provision of the Municipal Land Use Law, N.J.S.A. 40:55D-1 er seq., specifically
subjects the Department of Transportation to local jurisdiction.
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jurisdiction of local boards.’ )
© th}girjll;ﬁ)s/, there appears to be no local interest w}lich, when compared
to the overwhelming evidence in support of immunity, would lead to }he
conclusion that the Legislature intended the Department of _Trans.porta‘tlon
to be subject to local land use regulation in connection .wnth this project.
It must be emphasized, however, that legitimate local interests may no;
be arbitrarily disregarded. “And at the very least, even if the propose
action of the immune governmental instrumentqhty does not reach the
unreasonable stage for any sufficient reason, thc; 1nstr1_1mentahty pught to
consult with the local authorities and sympathetically listen and give every
consideration to local objections, problems and suggestions in order to
‘minimize the conflict as much as possible.” Ruigers v. Piluso, supra, 60
N.J. at 154. This, in fact, is being done by the Department_of Transpor-
tation. A series of public meetings have been held to .explalvn the pfogec;
and its impact to affected communities. Technical meetings with mumcqia
engineers and administrators have been held'to discuss the planned lo-
cation of substations and possible alternatives. F.urthe'rmorc, an en-
vironmental impact assessment is being prgpared which will a'ddress 1tsqll{
to potential noise, aesthetic and land use impacts of the project and wi
include a discussion of suggested alternative locations for §ubstauons. The
assessment will be distributed to all affected municipalities for comment
and a public hearing will follow. ((i)nly after the above procedure is com-

i final decision be made.
plcteh\;v lxgesv of the above, you are advised that the Department of Trans-
portation, in proceeding with the Erie Lackawanna reelectrification project
is immune from local land use regulations.

: Very truly yours,
JOHN J. DEGNAN
Attorney General

By: KENNETH S. LEVY
Deputy Attorney General

May 16, 1978
JOHN CLEARY, Director .
Office of Cable Television
Board .of Public Utilities
10l Commerce Street
Newark, New Jersey 07102

FORMAL OPINION NO. 5—1978

Dear Director Cleary: . )
You have requested an opinion as to whether ownership of a cable

television system by a municipality is permissible. under the Cab.le. Te]c—
vision Act. For the following reasons, you are advised that a municipality

may own and operate a cable television system.

12
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The Cable Television Act was enacted in 1972 to provide regulation
of cable television companies in the public interest under the supervision
of an Office of Cable Television [now in the Board of Public Utilities
(Board) in the Department of Energy]. The Act defines a cable television
company as any “person” owning, controlling, operating or managing a
cable television system. A “person” in turn is defined to include specifically
“any agency or instrumentality of the state or any of its political sub-
divisions.” N.J.S.A. 48:5A-3(g). The legislative intent to authorize munici-
pal ownership of a cable TV system is further evidenced by N.J.S.A.
48:5A-40 which provides:

[N]othing herein shall prevent the sale, lease or other disposition
by any CATV company of any of its property in the ordinary
course of business, nor require the approval of the Board to any
grant, convéyance or release of any property or interest therein
heretofore made or hereafter to be made by any CATV company
to the United States, the State or any county or municipality or
any agency, authority or subdivision thereof for public use.
[Emphasis supplied.]

In addition, Board approval is not necessary to validate the title of a
municipality to any lands or interest to be condemned under this statute
for public use. It is thus clear from these provisions that the legislature
has determined that a municipality is a “person” who can own and operate
a cable television system for public use.

This legislative intent is additionally reinforced by regulations adopted
by the Office of Cable Television. These regulations expressly state that
municipalities and other local political sub-divisions are subject to the
jurisdiction and regulatory authority of the Office of Cable Television and
by definition they are “persons” who can own and operate a cable tele-
vision system for public use.' It is well established that the interpretation
of an administrative agency is entitled to great weight in the construction
of a statute. In re Application of Saddle River, 71 N.J. 14, 24 (1976). These
regulations adopted with apparent tacit legislative acquiescence are, there-
fore, an additional persuasive indication of the presumed legislative
purpose to include a municipality within those entities authorized to own
and operate a cable TV system.

The general regulatory scheme established by the Act does not present
any impediment to a municipality franchising and operating its own cable
television system. Although the initial consent is issued by the municipal

1. N.J.A.C. 14:18-1.1(c) provides as follows:
These regulations apply to:
1. Cable television companies which own, control, operate or manage a cable
television system; i
2. Municipalities, cities and counties where applicable.

N.JLA.C. 14:18-1.2 defines a “Cable Television Company” as ‘‘any person owning,
controlling, operating or managing a cable television system.” A “person” is defined

to include: “any agency or instrumentality of the State of New Jersey or any of
its political subdivisions.”
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governing body in which the facilities are to be placefl, NJSA 48:5A-22,
the pervasive regulation of rates, charges, services and fac_ll'xtws rethsSeZ-
clusively at the state level with the Office of Cab_le Television. N.J. .b.
48:5A-16 to 21. Ample control and checks on the t:ss;xar}c;a t(?f con;zrr:z Ay
municipali i hroughout the legislative sc .
a municipality to itself are apparent t] 4 5 ]
ici «“in form and substance to all require
municipal consent must conform “in f e 0 e ted
.« act and all rules, regulations and orders duly p gat
gwrtllt:: g;"rg;ir. » N.J.S.A. 48:5A-25. The information required concemm%
az applicant’s financial responsibility, technical competence and genera
fitness are regulated by statute. N.JS.A. 48:55-27, 8. l "
The statute provides procedures for the review of municipal conse
and for the resolution by the Office of Cable '_l'<_:lev1sxon of disputes b-«;txe;;
CATV companies, municipalities or citizens. N.J.S.A. 4(§f > - }
48:5A-10(b)(d)e)(f) and (g). A municipality ma¥1 dcsxgnate1 t_hets ofl(;zcgl
' ision as the ‘“‘complaint office” to hear complain
Slfl:’sl:ri’g:l?lN.J.S.A. 48:5A-26(b). Moreover, and most important, the
Board reviews the application and issues the certlﬁc:gcsf{)rl ;hgl :g:;tt‘rgi-
i ion or operation of the system. N.J.S.A. 5A-1. 21.
f;.(r’lr;; ;:rt:::claiming to be aggrieved on the issuance ofa ccmﬁf:ate appheg
for. can demand a hearing, and such complaint, will be heard, if the l?osa;\
deéms that there is reasonable ground 'for 'tpc complaint. 1\111:\:;'1: .
48:5A-16(b). There is consequently no 1mpgxc1t itlautnlor)fs.g;os ;stlel;n’
ai icipal ownership and operation of a cable televist tem.
aga"%s(f:;um;rgl thpus advised that municipal ownership of a‘c'a\ble: televnsn(én
system is authorized by the Cable Television Act. A municipality maly z
ordinance franchise such operation, subject to thfer rlegqle}tory approval an
< vine iurisdiction of the Office of Cable Television.
continuing J& Very truly yours,
JOHN J."DEGNAN
Attorney General

By: BLOSSOM A. PERETZ
Deputy Attorney General

2. If it deems it appropriate, the Board may, th.rqugh the adoption otl’ r;}ejs Sal}\d
n;.gulations, set up separate procedures for municipal CATV approvg_. 197 4) ;
48:5A-2, 6, 9, 10; In re Cable Television, 132 N.J. Super. 45 (App. Div. 8
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May 17, 1978
TO SECRETARIES OF ALL PROFESSIONAL BOARDS

FORMAL OPINION NO. 6—1978

A question has arisen as to the number of affirmative votes needed
to authorize action to be-taken by the several professional boards. It is
our opinion that a majority of the existing members of the board is
necessary to take action and conduct the business of the professional
board.*

This inquiry requires an analysis of N.J.S.A. 45:1-2.2(d) which
provides as follows:

d. A majority of the voting members of such boards or
commissions shall constitute a quorum thereof and no action of
any such board or commission shall be taken except upon the

affirmative vote of a majority of the members of the entire board
or commission.

The italicized language was added by recent amendment. Laws of 1977,
c. 285. ’

There is no available legislative history to assist in the interpretation
of this statutory section. It is therefore necessary to discern the probable
legislative intent from the language of the statute together with the import
of its recent amendment. Clearly, prior to its amendment, the statute
reflected the common law rule of “quorum.” A majority of all the members
of a governing body constituted a quorum and in the event of vacancy,
a quorum consisted of a majority of the remaining members. Ross v. Miller,
115 NJ.L. 61, 63 (S.Ct. 1935). It was likewise the rule at common law
that a majority of those assembled in a quorum could take affirmative
action and conduct the business of the governmental body. Ross. v. Miller,
supra.

In the interpretation of a statute, its language should not be regarded
to be merely repetitive nor superfluous. Foy v. Dayko, 82 N.J. Super. 8,

* Professional board means The New Jersey State Board of Certified Public Ac-
countants, the New Jersey State Board of Architects, the State Board of Barber
Examiners, the Board of Beauty Culture Control, the Board of Examiners of
Electrical Contractors, the New Jersey State Board of Dentistry, the State Board
of Mortuary Science of New Jersey, the State Board of Professional Engineers and
Land Surveyors, the State Board of Marriage Counselor Examiners, the State Board
of Medical Examiners, the New Jersey Board of Nursing, the New Jersey State
Board of Optometrists, the State Board of Examiners of Opthalmic Dispensers and
Opthalmic Technicians, the Board of Pharmacy, the State Board of Professional
Planners, the State Board of Psychological Examiners, the State Board of Examiners
of Master Plumbers, the State Board of Shorthand Reporting, the State Board of
Veterinary Medical Examiners, and the X-ray Technician Board of Examiners in

the Division of Consumer Affairs; and the New Jersey Real Estate Commission
in the Department of Insurance.
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i he legislature by its
_ Div. 1964). It cannot be assumed that th
ellfxlé:grﬁent simply restated the common flaw. ru.lc:,'fmceE 311: ;T:Lf:l:g}
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ided by law. Preziak v. Padrone, 67 N.J. Super. 95, .
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iority of the “existing” membership 0 | s . ‘
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affirmative vote of a majority of the exis l : A
the same is equiva
‘ority of a quorum would not be sufﬁglent unless ]
gai)irgore thc:m a majority of the existing appointed membership o_f the
’ ional board. _
pwfeliill? these reasons, you are advxs_ed that pursuant tg N(.jJ.Sk;::}i
45:1-2.2(d) a majority of the membership of a professmngl ;‘)ar sd .
co}istiiute a quorum, but that no affirmative action _be taken in th e con l}t
of the business of a board unless upon the afﬁrmgtwe vote of tl enmajon y
t appointed members of the board or commission.
oF b pregaitt SR Very truly yours,
JOHN .J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General
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May 18, 1978
JOANNE E. FINLEY, M.D., Commissioner

Department of Health
John Fitch Plaza
Trenton, New Jersey

FORMAL OPINION NO. 7—1978

Dear Dr. Finley:

You have asked whether the Public Health Council’s adoption of c.
15 of the State Sanitary Code (10 N.J.R. 189) on April 10, 1978 is
procedurally defective because its text differs from the text of the proposed
rule published on October 6, 1977 (9 N.J.R. 466) and, if so, what corrective
action the Council may take. In addition, you have asked by what
procedure the Council can postpone the effective date of these regulations
should it desire to do so.

On September 12, 1977 the Public Health Council adopted certain
proposed rules regulating smoking in public places. The full text of these
proposed rules was published in the New Jersey Register on October 6,
1977 and after appropriate notice, a public hearing was held on October
20, 1977. On April 10, 1978 the Public Health Council adopted its rules
concerning smoking in public places, but with certain substantive changes
with respect to (1) those persons and entities subject to the regulations,
(2) the appropriate designation of smoking permitted areas, (3) the re-
sponsibility of persons in charge of a public establishment, and (4) a new
provision for a waiver of the regulation in individual cases. N.J.A.C.
8:15-1.1 et seq. The question therefore posed is whether it was incumbent
on the Council to provide new notice to the public of the regulation’s
intended changes prior to its final adoption. For the following reasons,
it is our opinion that it was, and the Council should now readvertise and
schedule a public hearing to give interested persons a new opportunity to
comment and/or submit data and views with respect to the adopted
regulations.

The rule-making authority of the Public Health Council is governed
by the provisions of its enabling legislation and by the Administrative
Procedure Act. N.J.S.A. 26:1A-1 ef seq.;, N.J.S.A. 52:14B-| et seq. The
Council is empowered to adopt the State Sanitary Code as a body of
regulations having the force and effect of law *“‘to preserve and improve
the public health.” N.J.S.A. 26:1A-7. Although neither statute expressly
addresses the question of whether the Council may validly adopt a regu-
lation which differs to some degree from the one initially proposed, it is
the implicit legislative purpose that the public have an opportunity to be
heard on significant changes made in the version adopted by the adminis-
trative agency.

N.J.S.A. 26:1A-7 specifically requires the Council to hold a public
hearing prior to the final adoption of any sanitary regulation or amend-
ment thereto or repealer thereof. The Council is also directed to publish
at least 15 days prior to such hearing a notice of such hearing together
with a brief summary of the proposed regulation and a statement as to
where the public may obtain copies of the proposed text. N.J.S.A.
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52:14B-4(a) in the Administrative Procedure Act provides in pertinent part: -

Prior to the adoption, amendment, or repeal of any rule,
except as may be otherwise provided the agency. shall:
1. Give at least 20 days’ notice of its intended action.
The notice shall include a statement of either the terms or
substance of the intended action or a description of the
subjects and issues involved, and the time when, the place

ATTORNEY GENERAL

g;_gctgzgﬁpocontaci’n/s a number of definitions and exemptions and a number

lons and/or requirements to separate smokers f;

as well as an enforcement provisi o b e R,
4 on, that were not present in th

version. Although the prohibition of * ing i i PABIE plocee
: of “smoking in certain public places™

prol ) aces

{;Zlilgs E‘he general objective of the Council, the revisions would igcrease

He ur”cn on a number o( potential persons or public places. More

pecifically, the significant revisions in order of their appearance in th

adopted text are as follows: )

where, and the manner in which interested persons may
present their views thereon. The notice shall be mailed to
all persons who have made timely request of the agency for
advance notice of its rule-making proceedings and in ad-
dition to other public notice required by law shall be publish-
ed in the New Jersey Register;

2. Afford all interested persons reasonable opportunity
to submit data, views, or arguments, orally or in writing. The
agency shall consider fully all written and oral submissions
respecting the proposed rule.

With particular reference to the present inquiry, there is an express
legislative direction that “all interested persons” shall be given notice and
an opporunity to comment on either the terms or substance of intended
regulatory action. An agency’s responsibility in this regard implements the
underlying salutary legislative intent to encourage public input in the rule-
making activities of state agencies. This is, furthermore, consistent with
the general theory of administrative rule-making that the public interest
is served by the promulgation of regulations in advance governing the
conduct of affected persons to insure predictable governmental decision
making. Boller Beverages, Inc. v. Davis, 38 N.J. 138, 151, 152 (1962). The
legislative purposes are not fully served when a rule adopted by an adminis-
trative agency differs in significant respects from a version proposed and
submitted to the public for its consideration.

As a result, the Division of Administrative Procedure in the Depart-
ment of State, the agency charged with the responsibility of administering
the Administrative Procedure Act, has promulgated N.J.A.C. 15:15-4.7
which provides:

(c.) If ... the agency shall determine to revise the text of
a rule previously published, which revision has the effect of enlarg-
ing its original purpose or of increasing the burden upon any person,
the adopting agency shall request publication of any Notice of
Intention to adopt or change a rule and shall accord to the public
further opportunity to be heard.

(d.) If, however, the substantive change effected by such re-
visions shall not have the effect as described in this Section, it shall
not be republished pursuant to this Subchapter, but the agency
may proceed to adopt the rule as modified. [Emphasis supplied.]

As adopted, c. 15 of the State Sanitary Code differs in several substan-
tial respects from the text of the original proposal. Specifically, the adopted

'(l) N.J.A.C. 8:15-1.2(a) precludes the lawful desig-
nation of a smoking permitted area unless one of four
altemat.lve conditions exists “to minimize the movement of
smoke into adjacent ‘no smoking’ areas:

I Thcr; Is a continuous physical barrier, such as
a wall, partition or furnishing of at least 4% feet in
pexght to separate the ‘smoking permitted’ or ‘no smok-
Ing’ areas. The barrier may contain doors for exit and
entry.

2. There is a space of at least four feet in width
to separate the said areas. This Space may be either an
unoccupied area or a section of seating area acting as
a buffer zone and in which smoking is not permitted

3‘. The.ventilation system in the room containiné
both smoking permitted’ and ‘no smoking' areas has
total air circulation (recirculated ajr plus outside air) o}"
not less than six air changes per hour.

) 4, Tpe concentration of carbon monoxide in the
no smoking’ area shall at no time exceed the concentra-
tion of carbon monoxide in outside air within 12 feet
of the building by more than nine parts per million,

The original proposal did not restrict the nature
which the person in charge could designate for s(r;fo[l?izareli
merely rcqu.lred the designation of a special isolated slrea
where smoking would be permitted. The adopted version of
the regulation now specifies that prior to the designation of
a smokx{)g area, at least one of four alternative conditions
must exist to minimize the movement of smoke into the
adjacent nonsmoking area. This section, therefore increases
the'potentlal burden imposed on both the indivi,dual who
des:resnto smoke in public and the “person actually in
charge” of a public place in which smoking is regulated

(2) N.J.A.C. 8:15-1.3(a) makes the person in charge of
the public plac; involved “‘responsible for implementation
of and compliance with this regulation.” The original
proposal did not. In view of the penalty provision which
attaches to any violation of the Sanitary Code (N.J.S.A
?6:1A_—10), the inclusion of such an enforcement pr(;v‘isi.on‘
Is a significant increase in the original burden.

(}) N.J.A:C. 8:15-1.3(c) prohibits the designation of a
smoking permitted area larger than 75% of “the total area
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used by the public” in any public place'and requxres_thz:j
the “no smoking” area be “no less attractive or convenien :
than the “smoking permitted” area. .The original proposa
only established a maximum dimension for_smokm]gl a;;as
in restaurants or “‘eating place.s.” The 1pclusmn of all other
public places is a significant increase in scope.

It is our opinion that.these revisions have the effectv of su?:stan.ntaéz
increasing the burden of compliance upon regélla;elcll f:ésﬁx?g.rm:;i)‘zblic
i i islati to provide fu
with the underlying legislative purpose i< e
icipation i le-making activities of state agencies anc,
participation 1in the rule-r . B et
i p tunity to be heard, 1t 1 ] 1
“all interested persons” with an oppor udgosst
i i been held on c. 15 prior to 1
another public hearing should have ]
g‘:z:l adoptior?. Inasmuch as the regulation has not yet become effective,

the Council may extend its effective date of July 1, 1978 by filing an order -

ivisi ini i ding its order of
i Division of Administrative Pro.cedure.amen _ord
:Jcllg‘ptti};i filed on April 18, 1978." This will pm\g‘qe tl}th(éugzx;l;vn;gt;r;
iti i i i ide the public with ade
additional period of time to again provi } _ ia! g
its i i her public hearing with respe
of its intended action and to hold anot ub! , ospest
i blic interest generated by
thereto. In that regard and in view of the put ' s y the
i iti hat the public hearing and the oppo
adoption of ¢. 15, itis sugge§ted the e
blic to comment in writing not be limited to \ s ¢
?é\?igi?:spt‘:ut be open to comment on all the smoking regulations in their
entiety Very truly yours,
JOHN J. DEGNAN
Attorney General

1. An order adopting these rules was filed by the Public Health C?;xnc.il with]:l;c
6ivision of Administrative Procedure on Aﬁril 18, li'978 tolg:cggn& : ;ﬁﬁr‘z (;-rllcalt}yl
i i ru

1. 1978. In view of our conclusion that the smoking bl o
> i i t be implemented as of their p

Council are procedurally defective, they may not ¢ ol g

i ly, without passing on the q )

effective date of July 1, 1978. Acc?rdmg 4 y i i Falis o
i £ a valid rule is by itself a subs!

whether or not a change in the effective date of a d i

isi dministrative Procedure Act, the Pu

amendment under the provisions of the A Cosie A e or oF

ouncil, under these unique circumstances, can amend it ; >

;.fic:;tt}':og tg postpone the effective date and thereby allow additional time for it

to submit a new proposal in a procedurally correct manner.
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May 26, 1978
DONALD T. GRAHAM, Director

Division of Marine Services

Department of Environmental Protection
Labor and Industry Building

Trenton, New Jersey 08625

FORMAL OPINION NO. 8—1978

Dear Director Graham:

You have asked whether Laws of 1975, c. 354, N.J.S.A. 12:3-37.1
changes the requirement that the conveyance of an interest in State
tidelands must be supported by adequate consideration in the amount of
the fair market value of the interest being conveyed. In particular, you
wish to know whether the New Jersey Department of Environmental
Protection? may grant a perpetual lease of such lands to a municipality
for no or nominal consideration under the above statute. For the reasons
set forth herein you are advised that both questions must be answered in
the negative. :

Article VIII, §4, par. 2 of the Constitution of 1947* establishes a
permanent school fund for the equal benefit of all the people of this State.
In so doing, the Constitution provides a mechanism whereby the legislature
“may” appropriate ‘“‘money, stock and other property” to that fund.
However, the Constitution also establishes that, once appropriated, such
“money, stock and other property” is irrevocably dedicated to the school
fund. The language of Article VIII is unequivocal; the fund for the support
of free public schools is to be “perpetual” and may not be violated “for
any other purpose, under any pretense whatever.”

The dedication of State-owned lands “now or formerly lying under
water” to the permanent school fund by the State legislature (N.J.S.A.
18A:56-5)* fulfills the mandate of Article VIII. Thus, the constitutional
provision, in conjunction with the legislative enactment, “identifies the
fund therein referred to” and operates to protect the fund, both capital

1. “The State is authorized to lease or otherwise permit the municipal use of riparian
lands owned by the State and situate within or contiguous to said municipality,
when said lease or use is approved by the Department of Environmental Protection,
without consideration or at nominal consideration, and to be maintained and used
exclusively for park and recreational purposes. Said lease or use agreement shall
contain a limitation that if the riparian lands are not maintained and used in

accordance with the provisions of this act, such lease or use agreement shall be
of no further force and effect.”

2. The Natural Resource Council is presently authorized, subject to the approval
of the Governor and the Commissioner of the Department of Environmental Protec-
tion, to convey State owned riparian lands. Conveyances are signed by the Attorney
General and the Secretary of State as attesting witnesses and the Secretary of State

affixes the Great Seal to the document. N.J.S.A. 12:3-7; 12:3-10; 13:1B-13;
13:1D-3(b).

3. Substantially a restatement of Article 1V, §7, par. 6 of the Constitution of 1844.
4. Initially L. 1894, c. 71, and L. 1903, c. 1, §168, codified as R.S. 18:10-5.
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and income derived therefrom, ‘‘against trespass by the legislature.” Ever-
son v. Board of Education, 133 N.J.L. 350, 352, 353 (E. & A. 1945), aff'd
330 U.S. 1, 67 S. Ct. 504, 91 L. Ed. 711 (1946); see State . Rutherford,
98 N.J.L. 465, 466, 467 (E. & A. 1923). Together, Article VIII and N.J.S.A.
18A:56-5 prevent the removal of riparian lands from the school fund and
impose limits on the use of such lands in order that the fund may not
be impaired.

The earliest cases dealing with riparian land questions confirm the
inviolability of the school fund. Thus, the restrictions of the Constitution
were held to prevent the grant or conveyance of tide flowed lands for less
than adequate consideration, even to a municipality for a public purpose.
Hendersonv. Atlantic City, 64 N.J. Eq. 583 (Chan. 1903);* In re Camden,
1 N.J. Misc. 623 (Sup. Ct. 1923). Seaside Realty Co. v. Atlantic City, 74
N.J.L. 178 (Sup. Ct. 1906), affd 16 N.J.L. 819 (E. & A. 1908), underscored
this position by validating L. 1903, c. 387, which required the payment
of consideration as then fixed by law for tidelands purchased by a munici-
pality for recreational purposes. By declaring that “the schedule of the
rates fixed for all purchasers” was to be applied in this situation, the Court
insured that proper compensation was received by the State. 74 N.J.L. at
181. It is clear then, from the early cases, that adequate consideration must
be received for land held by, or as 4 source for, the school fund. Cf. River
Development Corp. V. Liberty Corp., 51 N.J. Super. 447 (App. Div. 1958),
aff’d per curiam 29 N.J. 239 (1959). .

Later cases have not changed the basic approach of these early de-
cisions. Garrett v. State, 118 N.J. Super. 594, 599 (Ch. Div. 1972), reiterates
the Henderson proposition that “‘a gift of (State tidelands), even for public
purpose is, unconstitutional.” Other cases have affirmed the State’s “dis-
cretion when and how to transmute this property into money and to make
all reasonable regulations for the use of the property until it (is) sold.”
Henderson v. Atlantic City, supra, 64 N.J. Eq. at 587. See LeCompte v.
State, 65 N.J. 447 (1974) (the State has broad powers in setting the
compensation to be paid for any grant of tidal lands); Atlantic City Electric
Co. v. Bardin, 145 N.J. Super. 438 (App. Div. 1976) (the State may grant
a revocable license to lay submarine cable beneath tideland waters and
determine the consideration thereof); LeCompte V. State, 128 N.J. Super.
552 (App. Div. 1974), certif. den. 66 N.J. 321 (1974) (the Natural Resource
Council, with the approval of the Governor and the Commissioner, has

5. Dictum in Henderson v. Atlantic City suggests that a “privilege could be granted
to a municipality to use (State owned tidelands) as a park until such times as the
state thought it to the benefit of the school fund to transmute the land into money
by sale or lease.” 64 N.J. Eq. at 587. N.J.S.A. 12:3-36 permits the use of such lands
by a municipality for park and other public purposes “for a nominal consideration”
until the State decides to grant a fee in this property to such municipality “or to
other grantees for . .. adequate compensation . . . ' Formal Opinion-1960, No. 18,
which addresses questions raised by N.J.S.A. 12:3-36, interprets “adequate’ to mean
“constitutionally sufficient” but cautions that this statute may not be used to
“indirectly”” impair the school fund. Id. at 40. Should an “irrevocable conveyance
for full consideration at a later date” be in any manner prevented or substantially
impeded, then ‘‘a lease or permit revocable in law would be(come) perpetual in
fact” and, therefore, unconstitutional, Id. at 40.
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complete discretion as to whether, when i
screl _ 8 and at what price it will i
'21] gg%r)n((t)ﬁeng?r:ap lfands); ¢f. O'Neill v. State Highway Il))ept lSOWI\II”J 15561;:
( ate’s interest in riparian lands cannot be lo;t b dy
gi)l?i?l::c };)rl px:scg:pgoln, nor can the State be estopped fromya:se‘;firsz
ands by delay or inaction). See also Meadowland. 1
Redevelprment Agency v. State, 112 N.J. Super. 89 (Ch. 'Di?/.” 13971§)§gl:f7"1;
ggr If'urézém 263 12\13(.)1 (3159 7(:1‘})97(3), ap;zjeal dismissed 414 U.S. 991, 94 S C; 343
. Ed. expenditures for land reclamation may be de-
g}md from the proceeds paid over to the school fund by the Hagke:s: ck
ca%)lwlan}(lis Development Commission). )
s0, the courts in recent cases have affirmed th
) . oL L e well settled -
::t?x:}::asttl:ta’ddmon tohthe interests of the school fund, an essentieal glz(r)ggsse
e’s ownership in tidelands extends as w‘ll i
recreational needs of the citizens of the State i et dehe
i in furtherance of th i
;Bu;t.afgr&ugzg)f ngtune City v. Borough of Avon-by-the-Sea. 61 l\?}) u2b9h6c
» 310 and cases cited therein. It is therefore . ha ’
constitutional obligation to preserve the assets of hoo o e wome
£ C the school fund b
together and consistent "o i i these
together and cons e1.1 with the furtherance of the public trust in these
N tC‘}‘lapter 354 of the L«_’;lws of 1975, N.J.S.A. 12:3-37.1, authorizes the
ov?nid Loyl;?esesf)art otherwn.st;:1 permit the municipal use of riparian lands
¥ tate . . . without consideration or at a nominal ider-
%qun£ i3 exclus_xvely for park and recreational purposes.” A statu:: leuffll;l
o !r:lr ﬁrp;:éed;srz) a( 1?‘7(;1)“}[: tohrender it constitutional. State v. Profaci,
s it ). Furthermore, the legislature is deemed t :
glr(;x)el;ghl);conversant with its own legislation and its judicial construc(t)iol:le
Bre aw:;-e o;ciz], 5;& N.J. 167, 174'(1969). Thus, the legislature presumabl);
as ¢ inviolztet Iet l;;le of %aseiwgich has consistently held the school fund
_ ; so undoubtedly acted in recognition of th i
doctrine as well as the constituti imitations imposed by B et
1 onal limitations imposed by th
{rllxnt(}:l].e'l;l:lgrcc:&);i,t 1éfn:}1:_st t;etassumed to have been ?he impﬂcitcpiigggcl
_ is statute to authorize the grant of riparian 1
consistent with these considerations. To s T
] nsider 2 t perpetual lease d ir-
revocable licenses to municipalities for n S nomimal consi ron woul
o ooy v o outh o or nominal consideration would
rity by the Natural R i
On the other hand, the use of State ti e et
- hand, te tidelands for parks and i
uses by municipalities in furtherance of e Caching ms be
the public trust doctri
effectuated by the grant of i Sictent with e
prlsudted, t){] . Sc}ngl f?m(;c?vocab]e leases or licenses consistent with the
In conclusion, therefore, it is our opini
] s 1 opinion that the Natural
Council may not, pursuant to Laws of 1975, c. 354, N,J.Su:\a 1}?2?;?311;(;6
fg:;tagopne;l;wtual lease of State tidelands to a municipality'folr pz;rk a;ld’
purposes at no or nominal consideration. Such
must be supported by adequate consideration i " smount of fhe fair
eration i
market value of the interest being conveyed. in the amount of the fair
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: DEBORAH T. PORITZ
Deputy Attorney General
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June 23, 1978

JOHN P. CLEARY, _D'ireclar
Office of Cable Television

80 Mulberry Street

Newark, New Jersey 07102

FORMAL OPINION NO. 9—1978

D e o d our opinion whether 2 cable television company

ave requeste )  cable teley mpa
may¥r2?13k:nit a gcallmc which it characterizes as *“bingo without violating

i ? - our
state constitutional and statutory provisions regulating gambling. In

i i “pingo,” is not bingo as
judgment the game In question, although called “bing N mbing

constitutionally and statutorily d?ﬁned. I;\:Srﬁ?gré;t ::r[“zsizi;ustteastions. DI
ithi ons
only within the narrow aspect of sp T R vegentsd
fore, in all other respects the game may PRI, it
, ituti the strong public policy ag
The Constitution of 1947 declares O Dy i e
ing. Except for particular forms of gambling Spe ione
%l?:.n tI).lel;{sslat\);repis prohibited from authorizing any kind of gambling

trictions and control thereof have been
d authorized by a majority of th: votgs
i i shall hereafter be
by, the people at 2 special election or
zzgmi{ted lo,pand authorized by a majority of the v<t):t:s ;?s;
thereon by, the legally qualified voters ‘of the State ;/0;2%
general election. . .. [N.J. Const. (1947), Art. 1V, §7, 92.

unless the specific kind, res
heretofore submitted to, an

eople are not. required with

issi ization by the red |
Submission to and authorization DY p ol e s requitee ona)

respect to the forms of gamb}ing expre§sly T’,
section, including “bingo™ 1n subsection A:

It shall be lawful for bona fide Yeterar_ls: charitabl_e, 6213?5-
tional, religious or fraternal organizations, civic and service R

. ; d
1. The format is that of “bingo” in all respects except that .of ;ozsldex;;t::: ;):12 ¢
b.y the participants. Each game is to last one hour and will feature

i ingo and
categories. The viewer achieving diagonal, diamond, up, across or down bing

i b
who is the first to contact the studio by telephone will be awarded free home box

i ith
ffice service for one month. The game will then resume under the sar)x(]e r:al{:s.b ;\:go
. 'lz?s worth up to $100 being awarded to those viewers achwvcninlgmr;)me e
l;rrxld blackout bingo (the entire card b;i.ng ﬁl!e;.;l). 'll'}:ie: :u\;x:?;x;; :rrl1 . l:bcrs are pulled
1 chance from a machine in the studio, n :
:; ralr;dggl :: ‘:1 bt)c';te board shown to the home audlencc:,.APresentatlon 251 éhsagﬁa::l °
i lsl‘)) t¥omed upon a contract signed by the cable television company s
lr:u-,r(c:hams whose products are gi.ven als p3r;zes an;_il :?so;ea ;Saxg.goaré’ l!:o e
i h of the approximately mercha ) . vl
ment;gl;x:‘;iib iif‘iod' in retur;g, the cable television company provides, 'mdzsvi“:;d
i ention of the 'sponsor’s name, posters and streamers for st.o;e “tngharge i
:J?nr;o cards to be distributed to viewers. The cards are given withou

i i visitin
without condition of purchase, but a viewer may obtain a card only by g
one of the participating stores.
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volunteer fire companies and first-aid or rescue squads to con-
duct, under such restrictions and control as shall from time to
time be prescribed by the Legislature by law, games of chance
of, and restricted to, the selling of rights to participate, and the
awarding of prizes, in the specific kind of game of chance some-

times known as bingo or lotto, played with cards bearing numbers
or other designations, 5 or more in one line, the holder covering
numbers as objects, similarly numbered, are drawn from a recep-
tacle and the game being won by the person who first covers a
previously designated arrangement of numbers of such a card,
when the entire net proceeds of such games of chance are to be
devoted to educational, charitable, patriotic, religious or public-
spirited uses, in any municipality, in which a majority of the
qualified voters, voting thereon, at a general or special election
as the submission thereof shall be prescribed by the Legislature
by law, shall authorize the conduct of such games of chance
therein.

The question presented is whether the sort of activity conducted by
the cable television company is encompassed by these constitutional
provisions. The Supreme Court of New Jersey in Mareell v. Lane, 22 N.J.
110, 118 (1956), adopted the dictionary definitions by defining “to gamble”
as “[t]o stake money or any other thing of value upon an uncertain event;
to hazard; wager” and “‘gambling” as ‘“‘the act of playing or gaming for
stakes.” In the following paragraph of Martell the court mentioned the -
constitution prohibition upon legislative sanction of gambling unless
authorized by the electorate, thereby indicating that these were the con-
stitutional definitions. In an earlier case, moreover, the court emphasized
the element played by risk in gambling activity by defining gambling as
“the act of risking or staking anything on an uncertain event.” State v.
Western Union Telegraph Co., 12 N.J. 468, 490 (1953). The lower courts
have held equivalently by stating that “the three components of a gaming
episode are price, chance and prize.”” State v. Ricciardi, 32 N.J. Super. 204,
207 (Law Div. 1954), aff’d 18 N.J. 441 (1955); O'Brien v. Scott, 20 N.J.
Super. 132, 137 (Ch.Div. 1952). See also Formal Opinion No. 17-1961, dated
August 1, 1961.

To be sure, some New Jersey cases have indicated a broader definition
of “consideration,” but these decisions either dealt with statutory police
power enactments more rigorous than the constitutional requirement or
offered as legal principle statements apparently at variance with the more
modern decisions. In Hunter v. Teaneck Township, 128 N.J.L. 164, 168-69
(Sup. Ct. 1942), construing a municipal ordinance prohibiting “game[s]
of chance,” the former Supreme Court mentioned a line of precendent
from other jurisdictions stating that *if the game is designed to and does
appeal to, and induces, lures, and encourages, the gambling instinct, it
constitutes a game of chance,” but Judge (later Justice) Haneman in
O’Brien v. Scott, supra, lucidly observed that that test “begs the question
[since] we are again relegated to an ascertainment of the meaning of the
basic word ‘gambling.” ™ 20 N.J. Super. at 137.

The decisions in State v. Berger, 126 N.J.L. 39 (Sup. Ct. 1941), and
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Furstv. A &G Amusement Co., 128 N.J.L. 311 (E. & A. 1942), are explained
by the opinion of the new Supreme Court in Lucky Calendar Co. v. Cohen,
19 N.J. 399 (1955). Relying upon those earlier decisions, the Lucky Calen-
dar court construed the statute forbidding lotteries as it then existed and
held not only that the statute did not require consideration of any kind,
Id. at 410-14, but that, even if consideration were required, it was present
in the form of a participant’s inconvenience in simply filling out a coupon.
Id. at 414-18. With Berger having held that payment for admission to a
theater was consideration and with Furst having held that mere attendance
without payment satisfied that requirement, the court in Lucky Calendar
concluded that the statute demanded only consideration sufficient to sus-
tain a simple contract. Id. at 415. Nevertheless, as the Supreme Court itself
said, Id. at 417, and as the Attorney General later pointed out, Formal
Opinion No. 17-1961, Lucky Calendar was dealing with a legislative defi-
nition. Through N.J.S.A. 2A:121-1 et seq, the Legislature had in effect
created a statutory type of “gambling” which required no consideration
whatever or only the most minimal consideration. The constitutional defi-
nition was untouched.’

In fact, Lucky Calendar when combined with subsequent legislative
response supports our conclusion that the game proposed here is neither
“gambling” nor *“bingo” within their constitutional and statutory mean-
ings. In 1961 the Legislature amended the lottery statite to provide'a
definition of “lottery” which, while accepting actual inconvenience as a
form of consideration, exempted games in which the only consideration
was the doing of an act to enter the class of eligible persons. N.J.S.A.
2A:121-6. The Attorney General later held, however, that box-top contests
and contests open to patrons of a theater or a store remained unlawful,
Formal Opinion No. 17-1961, and, presumably in response to this con-
clusion,  the Legislature in 1964 again revised the lottery statute to
authorize such games and to circumscribe the meaning of “consideration”
so as not to include actual inconvenience:

As used in this chapter, the term ‘lottery’ shall mean a
distribution of prizes by chance in return for a consideration in
the form of money or other valuable thing. Consideration shall

2. The Court of Errors & Appeals in Furst v. A. & G Amusement Co. had intimated
that the definition of “consideration” adopted there, which comprehended mere
attendance at a theater drawing, was the constitutional definition. 128 N.J.L. at
312. That statement, nonetheless, seems too broad in light of later judicial and
legislative action. As has been discussed the Supreme Court and the lower courts
have emphasized the requirement of risking something of value, and the Legislature
itself has determined, presumably without infringing constitutional boundaries, to
revise the statutory definition of “lottery” so as to exclude games in which consider-
ation does not take the form of money or some other item of actual value, That
statutory modification would have to be invalidated as unconstitutional il the Furst
statement concerning attendance without payment of value being consideration were
considered constitutional doctrine. But since a statute must be construed so as to
render it constitutional if possible, State v. Profaci, 56 N.J. 346, 350 (1970); State
v. Hudson County News Co., 35 N.J. 284, 294 (1961); Woodh v. Woodh

17 N.J. 409, 416 (1955), the statement should instead be considered only dictum.

26

ATTORNEY GENERAL

not be dee:med to exist with respect to a distribution of prizes
!)y chance in a contest where admission to the class of distributees
is based upon the submission of a box top, package, label, coupon
or other similar article connected with merchandise pro&uced or
sold by the sponsor of the contest in the regular course of busi-
ness, provided that the sales price of said merchandise does not
mclude.apy direct or indirect charge to the purchaser for the right
to participate in such contest. [N.J.S.A. 2A:121-6.]

Consequently, the lottery statute as it stands now do

in which consideration does not take the form of ﬁ::;yc%?dfxeggmzi
{tem of actual value. As mentioned, note 2, infra, the statute by so provid-
ing would violate the state constitution if “consideration” in a constitu-
tional sense included slight inconvenience or even no inconvenience what-
ever. The New Jersey constitution is, however, “not a grant but a limitaticn
pf powers,” wjth the Legislature free to exercise the power of sovereignty
if not so restricted. Gangemi v. Berry, 25 N.J. 1, 7 (1957); Behnke v. N.J.
Highway Authority, 13 N.J. 14, 24 (1953); State v. Baldinotti, 127 N.J.L.
46, 48 (Sup. C.L 1941)." A statute must, therefore, be interpreted so as to
rende‘{ it cqnstltl{tional if possible. Cases cited, note 2, infra. To conclude
that “consideration” is so broad a term would require constitutional
vond'mg of the present version of the lottery statute; the Attorney General
declined to so hold in 1961, Formal Opinion No. 17-1961, and we reaffirm
that determination. '

Not on]y{does the constitutional definition of “gambling” encompass
pnly the staking of an item of value upon chance, but this requirement
is an element of both the constitutional and statutory definitions of

bmgq“ a}nd the statutory definition of “lottery.” The constitutional
provision includes ** the selling of rights to participate,” and the equivalent
statutory definition within the Bingo Licensing Law, N.J.S.A. 5:8-24 et
seq, requires the “selling [of] shares or tickets or rights to participate. . ..”
N.J.S.A._ 5:8-25. Without doubt the Legislature, as it once did with rcgaxld
to !otterles, could regulate as an exercise of the police power an activity
whlc.h_, as that proposed here, does not include the selling of rights to
participate, but it has not done so. The only restriction is that of the
constitutional provision and the substantially identical statutory definition
and tha't‘deﬁmtxon does not comprehend this kind of game, for here right;
to participate are not sold, but are given away at no cost to all who ask
Moreover, as has been discussed, the game is not a lottery, since unde;
its present statutory definition the necessary consideration ml’.lsl be “in the
form of_money or other valuable thing,” N.J.S.A. 2A:121-6, and that sort
of consideration will not be present. ,

Our_cor}clusion is buttressed by two federal decisions. In Federal
Communications Comm'n v. American Broadcasting Co., 347 U.S. 284, 294
74S. Ct. 593, 98 L. Ed. 699 (1954), the Supreme Court of the United States
held that the mere listening to a program was not of itself' consideration
so as to make the game show a lottery within the meaning of a federal
statute whose elements were consideration, chance and prize. Similarly
Caples Co. v. United States, 243 F. 2d 232, 234 (D.C. Cir. 1957), held that
viewers did not provide consideration by journeying to a sponéor's store
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to obtain the necessary game card.’ While these decisions do not directly
bear upon New Jersey law, they do reinforce our opinion both that the
state constitutional prohibition is relatively narrow and that the game
proposed will not violate either that provision or the statutory sections
cited.

Although we have concluded, consequently, that the game is generally
lawful, we wish to note that the game would be unlawful in one particular.
As discussed, the game is not a lottery under the definition of N.J.S.A.
2A:121-6, but the game would constitute a lottery under the statute con-
trolling the retail sale of motor fuels. N.J.S.A. 56:6-1 et seq. The statute
provides that:

It shall be unlawful for any retail dealer to use lotteries,
prizes, wheels of fortune, punch-boards or other games of chance,
in connection with the sale of motor fuels. [N.J.S.A. 56:6-2(f).]

Although “lotteries™ is not defined by this statute, the judiciary has declin-
ed to adopt the definition of N.J.S.A. 2A:121-6. In United Stations of New
Jersey v. Kingsley, 99 N.J. Super. 574, 585-86 (Ch. Div. 1968) and United
Stations of New Jersey v. Getty Oil Co., 102 N.J. Super. 459, 467-68 (Ch.
Div. 1968), the Chancery Division held the definition contained within the
lottery statute did not control the Title 56 provision and that, adhering
to Lucky Calendar v. Cohen, supra, consideration is not required, 99 N.J.
Super. at 486, and, alternatively, consideration is presen{ with the mere
visiting of the service station by a customer. 102 N.J. Super. at 468. The
court so held because the legislative purposes underlying the two statutes
differed, the lottery statute having been designed to prevent the public from
being defrauded of their money in return for a chance to receive something
possibly of less value than the sum invested and the motor fuels trade
statute having been designed to regulate the adverse aspects of competition.
These decisions, therefore, support still further our conclusion that the
Legislature is constitutionally free to impose upon various activities restric-
tions more or less rigorous in order to protect the public welfare and that
it has not done so with respect to the game in question here. Nonetheless,
since a gasoline station dealer may not operate a lottery as thus defined
at his place of business, he would also violate the statute dealing with the
sale of motor fuels if he did so through a communications medium such
as cable television. Consequently, a cable television company presenting
the proposed game should not contract with service stations to sponsor
the game.

3. The position of the Federal Communications Commission adheres.to these
decisions, for in its letter of June 28, 1976 addressed to the Telamerica Corporation
that agency ruled that with no purchase from participating merchants being neces-
sary to participate, “it is our view that the element of consideration is not present
and that, accordingly, the proposed cable bingo game would be compliant with our
rules.”
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_ In summary, we have concluded
ducted on cable television is lawful c;}::?:i)tthtz gt?l?i)fglﬁo;f)?e;o be con-
Very truly yours, .
JOHN J. DEGNAN
Attorney General

By: BERTRAM P. GOLTZ, JR.
Depury Attorney General

JOSEPH H. LERNER, Director by 19, 1978
Division of Alcoholic Beverage Control

Newark International Plaza

U.S. Route 1-9 (Southbound)

P.O. Box 2039

Newark, New Jersey -07114

FORMAL OPINION NO. 10—1978

Dear Director Lerner:

You have requested an opinj
ave ¢ opinion as to whether holders of
E:::::g: I.)lsm‘bptor’s ]lCCl?SCS (hereafter S.B.D.') may sell malt alcoigaliuc:
8¢S 1n original containers for off-premises consumption on Sundays

beverages for off-premises con i

Ver: > sumption were governed
Diws:on of Alcohohq Bevcrage Control. N.J./gA.C. leB:ZE)ByGaI rurlghci)lf)":hg
sales on Sunday and limited sales on other days to the hours' ofp9'00 alrfi

to 10:00 p.m. In 1971 the Leg;
provides as follows: |+~ Eolature enacted N.J.S.A. 33:1-40.3 which

and itlllthorized in said municipality.
parts of ordinances and regulatio i
uy: ! ns of the Direct
the Division of Alcoholic Beverage Control inconsistent witgrl}?ef

provisions of [h]s act are SupelSedCd to the extent of such n-
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Therefore, the sale of malt alcoholic beverages for off-premises consump-
tion is permitted during the same days and hours during which munici-
palities permit the sale of alcoholic beverages for on-premises consump-
tion.

In the resolution of the question of whether the statute includes an
S.B.D. licensee,' it is significant to note that its literal terms do not restrict
its application to any particular class of licensee. The operative language
states, without qualification, that under the circumstances described in the
statute, a municipal ordinance or Division rule “shall authorize the sale
of malt alcoholic beverages in original . . . containers for consumption off
the premises on the same days and during the same hours as the sale of
alcoholic beverages for consumption on the premises . . . While the prefa-
tory language refers to “retail consumption or retail distribution license,”
it merely describes the contingency which must exist before a right to make
such sales arises. It does not place a limitation on the particular class of
licensee permitted to make the sale. In the event the Legislature intended
such a limitation, it could have stated a qualification in express terms. An
additional qualification which the Legislature has failed to include in its
own enactment should not be inferred by indirection. Crastel v. Board of
Commissioners, Newark, 9 N.J. 225, 230 (1952). See also State v. Congden,
76 N.J. Super. 493, 501-502 (App. Div. 1962). It is therefore clear that
whenever a rule or ordinance permits the sale of alcoholic beverages for
on or off-premises consumption by a retail consumption or distribution
licensee, then any duly licensed person may sell malt alcoholic beverages
for off-premises consumption.

This construction of the plain terms of the statute is reinforced by
the underlying legislative purpose. The statement accompanying the bill
(52108) and the Governor’s statement indicate it was designed to provide
additional convenience to the general public in the purchase of malt
beverages. Significantly, both statements make reference to ‘“‘package
stores,” a term as readily applicable to S.B.D. licensees as to other distribu-
tion licensees. It is therefore apparent that the principal legislative purpose
was simply to increase public convenience in the purchase of malt alcoholic
beverages. A construction of the statute which would exclude S.B.D.
licensess from its terms would be inconsistent with this expressed legislative
history.

Furthermore, it would be anomalous to interpret the statute to limit
S.B.D. licensees in- the sale of malt alcoholic beverages to different hours
than any other retailer who is privileged to make package sales. S.B.D.’s
historically have been subject to the same hour restrictions as other
licensees engaged in comparable sales. A.B.C. Bulletin 380, Item 10. It
cannot be assumed that the Legislature intended to substantially depart
from this administrative practice and place more onerous hourly restric-
tions on this small class of licensees. A statute should be interpreted to
avoid unreasonable or absurd consequences. Davis v. Heil, 132 N.J. Super.

1. S.B.D. licensees are entitled to sell “unchilled, brewed, malt alcoholic beverages
in original containers only, in quantities of not less than 144 fluid ounces,” both
to retail licensees, at wholesale, and to the general public at retail, for off-premises
consumption. See N.J.S.A. 33:1-11(2c).
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283, 293 (App. Div. 1975); In re The Summit and Elizabeth Trust Co., 111
N.J. SL}per._ 154, 168 (App. Div. 1970). Therefore, we conclude that it was
the legislative intent that malt alcoholic beverages in original containers
be more readily available to the general public by extending the hours and
days of sale for all licensees, including S.B.D. licensees.

Parenthetically, assuming the prefatory language of the Act, which
_refers to the “holder of a retail consumption or retail distribution license,”
is deemed to be a condition of the authority to make the sale under the
statute, an S.B.D. licensee would in any event be encompassed by its terms.
:I‘h‘e‘:‘Division of Alcoholic Beverage Control has concluded that an S.B.D.
is “in part, a retail licensee.” Re Berkeley Beverage Co., A.B.C. Bulletin
331, Item 4. That it is a distribution license is manifested by its name and
the nature of the privileges granted by it. N.J.S.A. 33:1-11(2)(c). Also, the
Division of Alcoholic Beverage Control has consistently held that retail
sale§ by such licensees are subject to the same regulations which govern
re@all sales of package goods by other retail distribution licensees. See Re
Riverside Distributors, A.B.C. Bulletin 611, Item 11; A.B.C. Bulletin 580
Iterr} 10; Re K & O Ligquor Store, A.B.C. Bulletin 201, Item 7. If thé
Legislature intended to depart from this administrative practice of main-
taining cpmparability between these classes of licensees, it could have used
the specific statutory designation of the kind of license for which it in-
tended the privilege of selling during extended hours to be applicable.? The
use of the more general terms *‘retail consumption™ and “retail distribution
licensee™ is a compelling indication that the presumed legislative intent
was to encompass all licensees privileged to make retail sales. Therefore
an S.B.D. licensee should be considered a retail distribution licensee a;
that term is employed in the statute.

In conclusion, you are advised that under the provisions of N.J.S.A.
33:1-40.3 $tate Beverage Distributor’s licensees may sell malt alcoholic
beverages in original containers for off-premises consumption on Sundays
and weekdays during the same hours as the sale of alcoholic beverages
for on-premises consumption is permitted.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: MART VAARSI
Deputy Attorney General

?. For example, it could have limited the privileged to **Class C” li

‘Plen'flry retail consumption,” “‘seasonal retail cogsumption," “plen::;nrscetsai?l;iiti
tn}:utlon” or “limited retail distribution” licensees. See N.J.S.A. 33:1-12. It is
eVld.Cnl froxp other portions of the Alcoholic Beverage law that whencv.er the
.I.,e.glslat.ure mtenc!s for a provision to apply only to a specific type or class of license
it invariably specifies the type or class by its exact statutory designation. See, e '
N.JS.A. 33:1-12.14, 15, 17, 23, 25, 26, 27, 28, 20 and 39; N.Y.S.A. 331-17; N.J.S 5.
33:1-19.1; N.J.S.A. 33123 (c. 246, L. 1977). LT
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September 27, 1978
COLONEL CLINTON L. PAGANO
Superintendent
Division of State Police
Box 68
West Trenton, New Jersey 08625

FORMAL OPINION NO. 11—1978

Dear Colonel Pagano:

In Formal Opinion No. 23—1977 we concluded that the statutory
exemption from the Private Detective Act of 1939 for **. .. any officer or
employee solely, exclusively and regularly employed” by an enumerated
government agency was applicable only while municipal police .ofﬁcers
perform police related activities for and on behalf of the municipality. The
performance of police related activities by off duty policemen which are
not under the supervision of a municipality, it was further concluded,
would subject them to the requirements of the Private Detective Act to
the same extent as would police related activities performed by any other
person. As a result, we advised that off duty police officers who engage
in activity regulated by this Act would be subject to the licensing require-
ments of the Act except to the extent commercial enterprises and similar
private entities made arrangements directly with the employing munici-
pality to use policemen during their off duty hours. Questions have sub.se-
quently arisen as to the meaning of that opinion and the interpretation
of this Act as it bears on these activities of off duty municipal policemen.
As a result, you have asked for clarification.

Initially, it is necessary to review the pertinent statutory provisions
in order to determine the nature of the activities comtemplated by the
Legislature. N.J.S.A. 45:19-10 makes it unlawful for an unlicensed person
to “engage in the private detective business or as a private detective or
investigator or advertise his . . . business to be a private detective business”
without having first obtained a license to conduct such business from the
Superintendent of State Police. The statutes further provide in N.J.S.A.
45:19-11 that any person desiring to conduct a private detective business
or the business of a private detective shall file an application with the
Superintendent of State Police. The term “private detective business” is
defined in N.J.S.A. 45:19-9(a) which states in pertinent part:

The term ‘private detective business’ shall mean the business
of conducting a private detective agency or for the purpose of
making for hire or reward any investigation or investigations for
the purpose of obtaining information with reference to any of
the following matters, . . .. Also, it shall mean the furnishing for
hire or reward of watchmen or guards or private patrolmen or
other persons to protect persons or property, either real or per-
sonal, or for any other purpose whatsoever. [Emphasis supplied.]

The words ofé statute are to be given their ordinary and well under-
stood meaning. Service Armament Co. v. Hyland, 70 N.J. 550, 556 (1976).
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Therefore, in interpreting the above cited statutory language, it is apparent
that those police related activities subject to licensure are those which may
be fairly characterized as the conduct of a “business” or the “furnishing
for hire or reward” of watchmen or guards or private patrolmen to protect
persons or property. A business or the conduct of furnishing persons for
hire is commonly understood in this context to refer to a ‘“‘commercial
enterprise for profit.” Webster’s Seventh New Collegiate Dictionary, p. 113.
This interpretation has been reflected in analogous instances of govern-
ment regulation. In Sands v. Board of Examiners of Electrical Contractors,
54 N.J. 484 (1969), the court was concerned with a regulatory statute
dealing with those who engage in the “business as an electrical contractor
for hire.” The court held that it would be in disregard of the ordinary
meaning of those terms to equate electrical work performed as incident
to the sale of a private house with engaging in the business of electrical
contracting for hire. The court concluded that the statutory language used
was intended to reach the typical category of electricians who hire out
either to general contractors or individual homeowners. This interpretation
was also given to a statute which authorized municipalities to regulate the
“business” of trailer camps in Morris v. Elk Twp., 40 N.J. Super. 34 (Law
Div. 1956). The placing of one trailer upon a parcel of vacant land would
not subject the owner to municipal regulations, since the court charac-
terized a “business” to be a “commercial enterprise for profit.” These
definitions of the pertinent statutory language reinforce that the present
statute was designed by the Legislature to govern a regular business for
profit as an independent contractor and not to deal with or affect the use
of off duty policemen or any other person by a private commercial estab-
lishment to perform police related functions on an employment basis.

The general framework of the statute regulates only those who are
conducting a business and holding themselves out generally for hire or
to a class of the public to perform those functions. Indeed, the term
‘“‘private detective business” expressly excludes any employees, investigator
or investigators, solely, exclusively and regularly employed by any person,
association or corporation insofar as their acts relate solely to the business
of their respective employers. N.J.S.A. 45:19-9(a). There is consequently
a clear legislative indication to leave free of regulation those persons who
act as employees of private commercial establishments to perform police
related responsibilities for them at their request and under their direction.

The legislative history of the enactment of the Private Detective Act
also supports this view. The statement on Assembly Bill No. A 185, later
enacted as Laws of 1939, c. 369, stated that:

The purpose of this act is to regulate the business of private
detective and private detective agencies and to provide such regu-
lations as will establish the business of private detectives on that
high plane which will deserve the confidence and respect of the
citizens of the State of New Jersey and at the same time protect
all persons engaged in the business of private detective against
interlopers, racketeers and irresponsible persons who would use
their business as private detective to cover up criminal activities
and malicious impositions on the public. .
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The legislative focus was thus with the private detective, private watchma'n
or private patrolman who holds himself out generally to accept publ}c
patronage or clientage for profit and to protect the members of the public
with whom the detective may deal or otherwise be mvolved_.

It is therefore clear that where arrangements are made with off duty
municipal police or any other persons to peform police relatcc_:l activities
for private commercial establishments as their emplqyges on e.nhcr a full
or part time basis, those activities would not fall within the mt.endment
of the Act.' Rather, the statute would be directed on}y to those instances
where municipal policemen or other persons act as an mdepend_cm contrac-
tor and advertise, hold themselves out, actively pursue anq solicit a vanzety
of police related opportunities on a regular basis for hire or profit.

In summary, therefore, it is our opinion that regular members of a
municipal police department during their off d}xty hours or any person
may engage in police related activities for private persons or entities
without being in violation of the Private Detective Act, so ']ong as t_hose
activities do not constitute the business of a private detective or private
security guard or watchman.

) Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

1. It should be pointed out that in any instance where a priva.te c9mmercial cqtity
does not employ someone directly to perform police related duties, it has the option,
as expressed in our initial opinion (Formal Opinion No. 23—1 9.77), to make provision
directly with a municipal police department to secure the services of a police officer
for these purposes with remuneration paid throqgh t‘hg mumcnpal}ty. of course, this
option is available only where a municipality is willing to participate in such an
arrangement. .

2. It is suggested that the Superintendent of State Police prqmulgalc appropriate
rules and guidelines to’further define the types or categories of police related
activities contemplated by the Act.
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November 3, 1978
JOHN A. WADDINGTON, Director
Division of Motor Vehicles
Department of Law and Public Safety
25 South Montgomery Street
Trenton, New Jersey

FORMAL OPINION NO. 12—1978

Dear Director Waddington:

The Division of Motor Vehicles has requested an interpretation of
the so-called “grandfather”” provision of the recently-enacted “Bulk Com-
modities Transportation Act,” N.J.S.A. 39:5E-] er seq. [L. 1977, c. 259].
Specifically, the Division has inquired as to whether or not, or to what
extent, applicants who qualify for grandfather status under N.J.S.A.
39:5E-8 are exempt from the requirements set forth in N.J.S.A. 39:5E-7
for issuance of a certificate of public convenience and necessity authorizing
operations within this State. Where it has been determined that such a
certificate shall issue, the Division has further inquired as to the permissible

-extent of operations to be authorized thereby. For the following reasons,

it is our opinion that once an applicant satisfies the conditions contained
in N.J.S.A. 39:5E-8, he is thereby entitled to be issued a certificate of public
convenience and necessity, which certificate shall authorize the applicant
only to continue those operations in which he was engaged one year prior
to the effective date of this act, or on April 10, 1977.

N.J.S.A. 39:5E-7 provides in pertinent part that all intra-state carriers
of bulk commodities must obtain a “certificate of public convenience and
necessity” from the Division of Motor Vehicles authorizing operations
within this State. Said certificate is to be issued by the Division upon
written application therefor and a finding that:

the applicant is fit, willing and able to properly perform the
function of a bulk commodities hauler and to conform to the
provisions of this act ... and that the proposed service . . . is
in the public interest and consistent with the transportation policy
declared in this act,' is or will be required by public convenience
and necessity;? otherwise said application shall be denied.
[N.J.S.A. 39:5E-7.] )

Application for said certificate pursuant to N.J.S.A., 39:5E-7 is how-
ever only one of two statutory methods whereby said certificate can be

1. Factors to be considered in determining whether the proposed service is “in the
public interest and consistent with the transportation policy declared in this act™
include the applicant’s financial responsibility, business reputation, moral character
and observance of motor vehicle laws in the operation of his business. N.J.S.A.
39:5E-7(b)(1).

2. The applicant has the burden of proving the need for the proposed service and
the inadequacy of existing service. N.J.S.A. 39:5E-7(c).
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obtained. The other method is set fog-th in N.J.S.A. 39:5E-8, the Act’s so-
called “‘grandfather clause,” which instructs that:

The director shall issue a certificate . . . to any.ha.uler _of bulk
commodities . . . who was in operation as such wntl.un this S.tate
] year prior to the effective date qf this act provided that:

a. the operation was continuous since that date . .. b

b. the applicant . .. had a permanent place of business within
this State on or before [that date] ...

¢. the applicant owned or operated under lease at least one 'moto?
vehicle registered in this State used in the transportation 0
bulk commodities on or before [that date} . ...

uestion thus presented is whether bulk hgulers who meet the
quali—lf:xlézti%ns set forth li)n NJS.A. 39:5E-8 are cntltled“to a ‘C‘T'ruﬁcatg
" authorizing operations without sh.owmg that they are f‘lt, willing ?er:l !
able” to provide the proposed service and/or that the service 1s cl:)onms o
with the transportation policy of the act and/or 1s.rcqu1re_d y pu ];‘c:
convenience and necessity. Clearly, the answer to this question must
i ative.
° thlen atg};n;egard, it must be initially recognized that N.J.S.A. 39:5!%-3
expresses no intention to require more than what. is agtually de m'e?_ed
therein. The language is explicit. If the lls.tcd qualxﬂca'nons are sgusfng L
the Director “shall issue” the certificate. Smge tht? Legislature in drafting
the act could easily have attached other qualifications onto this prov1sx<l)ln
if it had so desired, it must be concluded that_ the qualifications actually
set forth therein were all that were dcemgd riecessary. -
Such reading, moreover, coincides with that attached to ?A su;)(x) 6&)
provision of the federal transportation code; ngmely,'49 US.C. .1§ h‘,
after which various state regulatory .schemes (mqludmg apparcpty(jt is
one) have been modeled. This provision has consistently l?een viewed as
an exception to the normal requirement of proof of public ;::ng}engezmée
and necessity, Gregg Cartage Co. v. United States, 316 U.S. ) 2,63 59.
Ct. 932, 86 L. Ed. 1283 (1942); McDonald v. Thompson, 305 U.S. , %
S. Ct. 176, 83 L. Ed. 164 (1939), and where its condntn(_)ns have bce; mg s
the applicant’s “fitness” has also been seen as not in 1ssue, Altor.t W 0.
v. United States, 315 U.S. 15,62 S. Ct. 432, 86 L. Ed. 586 (1942); I;rétzer
Garden Company v. United States, 211 F. Supp 280, 2'91' (D.C. Tgng(.)g 51)1;
See also Puhl v. Pennsylvania Public Utilities Com'n, 11 A. 2 1

i ision states that: ) )
> Th[il]%rgz::l;on carrier by motor vepick ... shall engage in any‘m.ter?;?é::
or foreign operations on any public highway . .. .unlf:ss there lshmc ¢
... a certificate of public convenience and necessity issued by the .fom
mission authorizing such operations: Provn'icd, however, that, . . ., if any
such carrier or predecessor in interest was in bona fide ogeratl?n ; .}.fog
June 1, 1935, over the route or routes or vylthm the !emlory 4})1r v\(f: 1:;‘1-
application is made and has so oper:z\tcd since tpe'n time h ., the f?hat
mission shall issue such certificate without requiring further proo
public convenience and necessity will be served by such operation. . .
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(Pa. 1940), interpreting a similar state statute as dispensing with any need
to establish public convenience and necessity or fitness or ability to per-
form the service to be rendered. Rather, the inquiry has always been limited
to whether in fact the grandfather conditions have been satisfied and if
so, what authority should be granted. A similarly restricted inquiry would
appear to be all that should be conducted here.

The question thus remains as to how much authority can and should
be granted to the applicant who qualifies for grandfather status under
N.J.S.A. 39:5E-8. On the one hand, the Division has indicated that it views
as its duty under the statute to limit the authority so granted to only those
operations actually conducted by the grandfather applicant on the critical
date—a view believed to be fully consistent with the intent and purposes
of this act. On the other hand, there is the language, appearing in N.J.S.A.
39:5E-13 of the act which seems to suggest a less restrictive approach:

Certificates or permits issued pursuant to section 8 [the
grandfather provision] ... shall authorize operations over ir-
regular routes between all points within the State.

After a careful review of the general framework of the statute and its
legislative purposes, it is concluded that the authority granted by the
statute to a grandfathered applicant refers only to the actual operations
conducted by it at the designated time.

Initially, it should be noted that this interpretation of the statute is
in accord with the great weight of judicial authority interpreting similar
statutes. See Alion R. Co. v. United States, supra at 315 U.S. 22; Loving
v. United States, 32 F. Supp. 464 (D.C. Okla. 1940), aff’d 310 U.S. 609
(1940); Santini Bros. v. Maltbie, 23 N.Y.S. 2d 566, 260 App. Div. 545
(1940); Puhl v. Pennsylvania Public Utilities Com'n, supra; and other cases
cited at 4 A.L.R. 2nd 700. Such statutes have variously been viewed as
having as their purpose to assure ‘‘substantial parity” between future and
prior operations, Alton R. Co. v. United States, supra, to recognize and
preserve prior “vested” rights, Crescent Express Lines v. United States, 49
F. Supp. 92 (D.C. S.D.N.Y. 1943), aff"d 320 U.S. 401 (1943), and to avoid
any disruption of settled lawful motor carrier service, A.E. McDonald
Motor Freight Lines v. United States, 35 F. Supp. 132 (D.C. Tex. 1940).
These purposes are clearly not served by an interpretation which would
afford grandfather applicants a special privilege to conduct more expansive
operations than they had conducted before.

To so interpret the “grandfather” provision, moreover, would infect
the act with a serious constitutional infirmity, in that any grant of authority
to grandfather applicants beyond the scope of their prior operations
without a showing of public convenience and necessity or fitness or ability
to provide such service would appear to discriminate against non-grand-
father applicants and deny them the equal protection of the law to which
they are constitutionally entitled. See Morey v. Dowd, 354 U.S. 457, 77
S.Ct. 1344, 1 L. Ed. 2d 1485 (1957). The test, as set forth therein, is whether
the classification under examination is rationally related to a legitimate
state purpose. If so, there is no denial of equal protection. Grandfather
authorization limited to the prior operations alone satisfies this criteria,
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since it furthers the above-stated purposes of the act and stems from a
rational distinction, namely, that the existence of such service itself
evidences its future justification in terms of public convenience and neces-
sity, and that the grandfather’s prior experience in rendering such service
evidences his fitness and ability to continue to do so in the future. Ex-
tension of the grandfather preference into operations not heretofore
provided, however, serves no such purpose and has no such rational
justification. In such a situation, the status quo would not be maintained
and the grandfather’s prior experience would no longer appear evidential,
either as to the public convenience and necessity for the new service or
as to his fitness and ability to provide such service. Lacking either a
legitimate purpose or a rational justification, it appears doubtful whether
such a preference could withstand constitutional challenge.

Additionally, such preference appears at apparent odds with the a-
vowed purposes of the act as a whole. By permitting grandfather haulers
to automatically expand their operations to include different commodities
or to cover different territories would effectively disable the Division from
ascertaining with any degree of certainty whether a particular service is
or is not necessary and convenient. See Grove v. United States, 40 F. Supp.
503, 505 (D.C. Pa. 1941); Santini Bros. v. Maltbie, supra at 568. Once
necessary, who could say that it might not later become redundant and
vice-versa. Furthermore, the legislative recognition that previously people
were “able to engage in this business without having to demonstrate any
knowledge of how to safely handle the cargo or the vehicle” (Assembly
Transportation and Communications Committee Statement accompanying
the bill, L. 1977, c. 259, p. 702) would remain uncorrected in those situ-
ations where the grandfather applicant seeks to provide a service for which
he has no prior experience. These conflicts thus serve to validate an implicit
legislative intent to preclude the extension .of the grandfather preference
into operations not heretofore provided. To whatever extent the quoted
language in N.J.S.A. 39:5E-13 appears contrary to such reading of the
statute, the spirit and reason of the legislation must prevail over the literal
sense of the terms used. In re Roche’s Estate, 16 N.J. 579 (1954).

For the reasons expressed above, you are therefore advised that once
applicants for a certificate under N.J.S.A. 39:5E-8 satisfy the conditions
set forth therein, they are entitled to such a certificate, regardless as to
whether or not they might fail to meet one or more of the qualifications
contained in N.J.S.A. 39:5E-7. You are further advised that such
certificates should only authorize the applicant to continue those oper-
ations in which he was engaged one year prior to the effective date of the

4. A hauler of dirt, for example, cannot automatically be considered capable of
hauling hazardous materials. Likewise, a rural hauler cannot automatically be
presumed to have acquired any familiarity with the problems associated with hauling
in a populous, metropolitan area.

5. With this in mind, it is concluded that the quoted language should be construed
as no more than a legislative directive to the effect that authorization to grandfather
haulers shall not be restricted to specific routes. Rather, it shall be over irregular
routes between whatever points or within whatever territory in this State such hauler
had operated on the critical date.
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act, or on April 10, 1977. If additional authority is requested, either as
to use or as to expansion of territory, the same should be viewed and
treated as an application for authority under N.J.S.A. 39:5E-7.
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ROBERT M. JAWORSKIJ
Deputy Attorney General

January 29, 1979
GEORGE H. BARBOUR, Commissioner

EDWARD H. HYNES, Commissioner
RICHARD B. McGLYNN, Commissioner
Board of Public Utilities

1100 Raymond Boulevard

Newark, New Jersey 07102

FORMAL OPINION NO. 1—1979

Gentlemen:

. The State Board of Public Utilities has submitted to the Joint Legislat-
ive Committee on Transportation and Communications a report entitled
“In the Matter of the Board's Investigation of Lifeline Electric and Gas
Rates_." You have asked for our opinion as to whether the lifeline rates
mcnuon‘ed in such report will become effective if the Legislature does not
take action within 60 days of the submission of the rate and schedule to
the legislative committee. You are advised that the rates set forth in the
report of the Board of Public Utilities will not become effective if the
Legislature fails to take any action with respect to those rates, since the
report submitted by the Board of Public Ultilities to the Legislature does
not contain a “proposed lifeline rate” within the meaning of the Act.

_ In 1977 the Legislature enacted legislation to authorize the then Public
Utilities Commission to adopt schedules of reduced electric and gas utility
rates applicable to certain designated consumer income groups. Laws of
1977, c. 440, N.J.S.A. 48:2-29.6 et seq. This legislation, commonly referred
to as the “Lifeline Law,” authorizes the Board to establish a rate for the
minimum amount of gas and electricity necessary to supply the minimum
energy needs of the average residential user. The Board was also authorized
to establish a rate for the minimum amount of gas and electricity to be
des'n'grllated by the Board. On November 28, 1978 the Board of Public
Utl]ltl(?s, as a result of its investigation into lifeline rates and a schedule
of eligible utility customers, submitted a report to the Joint Senate and
Assembly Standing Committee on Transportation and Communications.
T!’lere has been no official legislative resolution passed or any other action
with respect to such report at this time.
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The question therefore posed is whether or not the rates and schedule
mentioned in the report will become effective and binding on the Board
of Public Utilities after the passage of 60 days from the submission of the
report to the legislative committees. In order to respond to this issue, the
provisions of N.J.S.A. 48:2-29.12(a) are relevant and provide as follows:

The commission shall submit the proposed lifeline rate and
schedule of eligible users to the said joint committee constituted
under section 6 for its review. The joint committee shall make
such recommendations to the Legislature on the proposed rate
and schedule as it may deem advisable.

If within 60 days of the submission of the rate and schedule
to the committee, the Senate and General Assembly do not adopt
a concurrent resolution approving or disapproving the rate and
schedule, the rate and schedule shall be deemed approved.

It is clear from the language on the face of this statute that in order to
invoke its terms the Board shall submit its proposed lifeline rate and
schedule of eligible users to the Joint Committee for its review. In this
case, based on our review of the report, it is evident that it does not contain
the proposed lifeline rate and schedule of eligible users of the Board of
Public Utilities. ‘ .

It is necessary to briefly refer to certain significant portions of the
report. In its introduction, the Board states that “‘while section 7 requires
[it] to provide the legislative committees with certain information, because
of the nature of the information obtained, the Board deems it necessary
and appropriate to recommend to the Legislature certain amendments to
the act.” Thus, the Board in its report provides rating information and
other pertinent information relating to the lifeline increment, the lifeline
program and its administration, to illustrate the nature of its recommen-
dations for legislative change. For example, the Board notes that after
calculating a lifeline rate pursuant to the existing statutory standard,
discounts to consumers vary significantly among the utilities and,
furthermore, in some cases, there would be little or no discount at all.
As a result the Board points out that the existing legislative standard of
“lowest effective rate” results in divergent and minimal discounts for
recipients and that the act should be amended to permit the Board to
establish a lifeline rate based upon a fixed cents per therm and per kilowatt
hour discount. It is thus apparént that the rating information compiled
by the Board was used to illustrate the inadvisability of the use and
implementation of such rates pursuant to the existing statutory standard.
For this reason and in the context of the recommendation set forth in the
Board’s Conclusions to the Legislature, it cannot reasonably be said that
the Board has proposed “a lifeline rate™ intended to be implemented by
it after the passage of 60 days. Rather, it has submitted to the Legislature
its views with regard to the inadvisability of the existing legislation under
the existing factual circumstances. We are therefore unable to characterize
the report of the Board as containing the “proposed lifeline rate” en-
visioned by N.J.S.A. 48:2-29.12(a).
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) Fgrthermore, we have no question that the Board has been conferred
with discretionary authority to decide whether to propose and implement
the legislation. This view is premised on the fact that the act is by its terms
directory, rather than mandatory, in tone. Prior to enactment, the bill
before the Legislature (A 1830) stated that “the Public Utility Commission
shall .dgsignate a minimum volume of gas and a minimum quantity of
e]egtncn}y - - - necessary to supply the minimum energy needs of the average
res:@cnt}al user. ... The language of the bill was ultimately amended
during its legislative consideration to finally read as follows: ‘

The l?u.blic Utility Commission is hereby authorized to desig-
nate a minimum volume of gas and a minimum quantity of
electricity . . . .

and

_ The Public Utili_ty Commission is hereby authorized to estab-
lish a rate for the minimum amount of gas and electricity estab-
lished. . .. [N.J.S.A. 48:2-29.7(a), (b).]

The Board therefore has been conferred with the discretion to implement
a lifeline program. To set forth certain rating information pertaining to
this program 1n a report generally designed to recommend legislative
change is not in our judgment the exercise of that discretion contemplated
by the Act.
] In conclusion, you are advised that the rates and schedules mentioned
in a report of the Board of Public Utilities submitted to the Legislative
Qommxtte; on Transportation and Communications will not become effec-
tive and bu}dmg on the Board after the passage of 60 days from the date
of its submission, since the report does not contain the “proposed lifeline
rate” within the meaning of the Act.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: THEODORE A. WINARD
Assistant Attorney General
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February 9, 1979
JOHN J. HORN, Commissioner
Department of Labor and Industry
John Fitch Plaza
Trenton, New Jersey

WARREN E. SMITH, Acting Director
Division on Civil Rights .
Department of Law and Public Safety
Newark, New Jersey

FORMAL OPINION NO. 2—1979

Gentlemen: ] o
You have asked for an opinion as to the continued validity of the

New Jersey statutes governing the temporary disability l?eneﬁts progrgn(;
which limit benefit payments to pregnant women to an eight-week pelr)lo
surrounding childbirth while permitting all other claimants to collect ben-
efits for up to 26 weeks. In particular, you ask whether these statutes Zre
consistent with an amendment to Title VII of the federal Civil Rights T}Tt
of 1964 signed into law by President Carter on October 31, 197'8db' £
amendment prohibits discrimination on the basis of pregnancy, chil : ir h
and related medical conditions in public or private employment relate
s,

benc%}g r]:i:jr?ersey statutes in questi9p, N.J.S._A. f1§:2l—4(0(l)(B) afxg
43:21-39(e), which restrict benefit eligibility for disability assocnat.edhwnd
normal pregnancy to the four weeks before the expected date of birt ;r}
the four weeks following termination of the pregnancy, are ana]yzeh in
detail in Formal Opinion No. 1—I1975. We there concluded t,hat these
provisions were consistent with the United S}ate Supreme Court’s o'pml(;.n
in Geduldig v. Aiello, 417 U.S. 484 (1974), Wh‘lCh u.pt’leld the constntqtlog!? tl-
ty of similar pregnancy provisions in California’s temporary disability
beneg‘lfel?l:»-v federal amendment, P.L. 95-555, adds the following new
subsection to §701 af the Civil Rights Act:

The terms ‘because of sex’ or ‘on the basi§ of sex” include,
but élr? not limited to, because of or on the basis of pregnancy,
childbirth or related medical conditions; an4 women affected b}:i
pregnancy, childbirth, or related medical condttt.ons sh'aII be treate
‘the same for all employment-related purposes, mqludmg receipt of
benefits under fringe benefit programs, as othet persons no}tx_so
affected but similar in their ability or m.abtlxly 1o work, and not hmg
in section 703(h) of this title shall be }nterpreted to permit other-
wise. This subsection shall not require an employer to pay for
health insurance benefits for abortion, except where the life of
the mother would be endangered if th? fetus were cgrned to term,
or except where medical complications have arisen from an
abortion: Provided, that nothing herein shall preclude an em-
ployer from providing abortion benefits or otherwise aé'f%ct
bargaining agreements in regard to abortion. [Emphasis added.]

The amendment provides that it shall become effective 180 days after
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enactment—or May 1, 1979.

The legislative history of the new amendment makes clear that its
purpose was to nullify the Court’s holding in Geduldig as well as its
subsequent decision in General Electric Co. v. Gilbert, 429 U.S. 125 (1976),
which reached a similar result with respect to private benefit programs
under Title VII. See H.R. Rep. No. 95-948, 95th Cong., 2d sess. 11,
reprinted in 1978 U.S. Code Cong. & Ad. News 6525.' It is clearly estab-
lished in this regard that Title VII applies to states and their political
subdivisions, Fitzpatrick v. Bitzer, 427 U.S. 445, 448-449 (1976), and oper-
ates to invalidate conflicting state laws as well as discriminatory actions
of public or private employers authorized by such laws. E.g., Kober v.
Westinghouse, 480 F.2d 240, 245-246 (3rd Cir. 1973).

Insofar as the New Jersey provisions allow female claimants to collect
disability benefits for normal pregnancy? under State and private plans for
a maximum of only eight weeks while all other claimants are potentially
eligible for up to 26 weeks, the statutes plainly conflict with the federal
amendment and may no longer be enforced as of the May 1 effective date
of the amendment. In the meantime, the Department of Labor and Indus-
try should seek amendatory legislation to bring these statutes into con-
formity with Title VII as amended.

You are therefore advised that N.J.S.A. 43:21-4(N)(1)B) and
43:21-39(e) are inconsistent with the recent amendment to the federal Civil
Rights Act of 1964 insofar as they treat disability associated with normal
pregnancy and delivery differently from other disabilities. These provisions
will no longer be enforceable in their present form as of May | of this
year. At that time, claims for disability benefits based on pregnancy,
childbirth or related medical conditions must be treated the same, for
purposes of eligibility and benefit payments, as all other claims.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: MICHAEL S. BOKAR
Deputy Attorney General

I. The Report of the House Committee on Education and Labor, through an
apparent oversight, fails to make specific reference to the Geduldig decision. It does,
however, explicitly point to the fact that *“five states have temporary disability laws
under which employees of private employers are assured partial wage replacement
if they become temporarily disabled.” It specifically cites in this respect the New
Jersey law, which it notes covers complications of pregnancy “‘on same basis as
other disabilities” while covering disability associated with normal pregnancy for
“four weeks before and four weeks after childbirth.” This explicit reference to the
five states with laws of this kind, including the California law considered in Geduldig,
leaves no doubt as to the intent of Congress to effectively nullify the Court’s holding
in that case by preempting state laws that treat disability associated with normal
pregnancy on a different basis than complications of pregnancy and other dis-
abilities.

2: In Formal Opinion No. 1—1975, we concluded that these provisions treat disabili-
ty associated with complications of pregnancy, such as caesarian section delivery
and vaginitis, no differently from other disabilities for which up to 26 weeks of
benefits may be paid. Hence, our conclusion here as to the invalidity of these
provisions directly affects only normal pregnancy.
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: February 22, 1979
JOSEPH A. LE FANTE, Commissioner

Department of Community Affairs

363 West State Street

Trenton, New Jersey

FORMAL OPINION NO. 3—1979

Dear. Commissioner LeFante: '
The Department of Community Affairs has requested an inter-
pretation of the Relocation Assistance Act of 1971, N..! .S..A.'ZO.:4-1 et seq.
Specifically, the Department has asked whether it has :lun_sdlcuor} to hf:ar
cases arising under N.J.S.A. 20:4-1 where a municipality is the displacing

agency. You are advised that the Department does have jurisdiction to -

hear such cases.

The New Jersey Relocation Assistance Act of 1971, N.J.S.A.20:4-l
et seq. (hereinafter “Act”), is designed to establish a uniform policy for
the fair and equitable treatment of persons displaced by State and local
acquisition of real property. N.J.S.A. 20:4-2. The Act provides that persons
and businesses displaced by a taking agency shall be compensated by
relocation payments made to them by the taking agency in the amount
specified by the Act. N.J.S.A. 20:4-4. The Act establishes the Com-
missioner of Community Affairs as the Act’s administrator and grants to
the Commissioner the power to adopt rules and regulations nécessary to
assure:

that any person aggrieved by a determination as to eligibility for
a payment authorized by this act, or by the amount of a payment,
may have his application reviewed by the head of the taking
agency or other appropriate officer. [N.J.S.A. 20:4-10(a)(3).]

This provision permits the head of the taking agency to review cases where
a person is aggrieved by the decision of that taking ag_epcy.* Thusz a
municipal official is the appropriate person to review a decision of a taking
agency where the taking agency is a municipality. However, _the Agt. also
grants review power to an ‘“‘other appropriate officer.” This ac.idmo_nal
grant of review power demonstrates an obvious intent to permit review
of relocation matters by a party other than the head of the taking agency.
The answer to the present inquiry, then, turns on whether the Com-
missioner of Community Affairs is an ‘“appropriate officer” as this term
is used in the Act.

The Relocation Act, as orginally introduced as Assembly Bill No.
2320 on April I, 1971, provided that the Attorney General and not _the
Commissioner of Community Affairs was to be the state officer responsible
for the Act’s administration. The Attorney General was to be granted
authority to adopt rules and regulations providing for administrative re-

*A “‘taking agency™ is defined as “the entity, public or private, in'cluding the State
of New Jersey, which is condemning private property for a public purpose under
the power of eminent domain.” N.J.S.A. 20:4-3(a).
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view of decisions of taking agencies. The Commissioner of Community
Affairs was substituted as the administrator of the Act prior to its final
adoption by the Legislature. This change indicates the legislative intent
to involve the Department of Community Affairs in relocation matters,
presumably because of the Department’s high degree of expertise in admin-
istering the State’s existing Relocation program pursuant to the Relocation
Assistance Law of 1967, N.J.S.A. 52:31B-1 ef seq. From this designation
of the Commissioner of Community Affairs as administrator of the Act
it may also be reasonably assumed to have been the legislative purpose
that this official act as arbiter in complaints brought pursuant to the Act.
The Commissioner has the greatest familiarity statewide with the operation
of the Act and is the “appropriate officer” to rule on its proper enforce-
ment.

Support for this view may be found in §10(b) of the Act and in that
section of the regulations pertaining to grievance procedures, N.J.A.C.
5:11-2.16. Section 10(b) provides that:

The Commissioner may prescribe such other regulations and
procedures, consistent with the provisions of this act, as he deems
necessary or appropriate to carry out this act. [Emphasis sup-
plied.]

The general clause enables the Commissioner to promulgate procedural
regulations as he may find necessary to implement the provisions of the
Act. Pursuant to this broad regulatory power the Commissioner has
promulgated a series of regulations setting forth the grievance procedure
to be followed in hearings conducted pursuant to the Act. For example,
Subsection (a) provides that

An application for a hearing must be filed with the Com-
missioner within 15 business days of the receipt by the applicant
therefore of notice of the action, ruling, notice or order com-
plained of.

Subsection (g) indicates in pertinent part that

[A] hearing shall be conducted by a hearing examiner desig-
nated by the Commissioner. . ..

This grievance procedure is clearly consistent with the broad legislative
authorization given to the Commissioner to prescribe appropriate
procedures to carry out the Act. Indeed, the Commissioner has in fact
exercised the authority to review the applications of aggrieved parties for
relocation assistance payments since the adoption of the Act in 1971. The
interpretation of a statute by an agency entrusted with its administration
is entitled to great weight in discerning the probable legislative intent.
Pringle v. N.J. Department of Civil Service, 45 N.J. 329, 323-3 (1965); Lill
v. Director, Division of Alcohol Beverage Control, 142 N.J. Super. 242, 250
(App. Div. 1976).

These procedural regulations of the Commissioner of Community
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Affairs were recently reviewed by the New Jersey Supreme Court in the
context of an appeal dealing with reimbursement for relocation expenses.
Paterson Redevelopment Agency v. Max Schulman, et al., 78 N.J. 378
(1979). In its consideration of the questions of the defendant’s failure to
exhaust administrative remedies, the Supreme Court opined concerning the
above cited regulations:

The regulations, in accordance with the mandates of the Adminis-
trative Procedure Act, further provided for grievance procedures
including hearings before an examiner designated by the Com-
missioner. N.J.A.C. 5:11-2.16. These procedures were not fol-
lowed by defendants.

It is clear from the foregoing that the proper procedure to
be followed in relocation cases is for the claimant to present his
demands, including any necessary substantiating documents, to
the local agency. If the claimant is dissatisfied with the amounts
granted, he should then request a hearing as provided in N.J.A.C.
5:11-2.16. Only after the hearing has taken place and a final
adverse agency determination has been entered may the claimant
request judicial intervention by appeal as of right to the Appellate
Division. R. 2:2-3(a)(2).

It is thus clear that the authority of the Commissioner of Community
Affairs to hear cases arising under the Relocation Assistance Act of 1971
has been reinforced by the Supreme Court’s specific recognition of the
propriety of the Commissioner’s assertion of jurisdiction in this area.
In conclusion, you are advised that the Commissioner of Community

Affairs has the jurisdiction to hear cases brought under the Relocation
Assistance Act of 1971 where a municipality is the displacing agency.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: DENNIS J. KRUMHOLZ
Deputy Attorney General
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March 1, 1979
HOWARD H. KESTIN, Director and
Chief Administrative Law Judge
Office of Administrative Law
234 East State Street
Trenton, New Jersey 08608

FORMAL OPINION NO.4—1979

Dear Judge Kestin:

You have asked for an opinion as to the effect of the Act which
establishes an independent Office of Administrative Law on the existing
positions of Hearing Officers and/or Examiners in the respective agencies
of State government. Also, you inquire as to the effect of the State Agency
Transfer Act on these positions, as such Act is expressly mentioned in the
Act creating the Office of Administrative Law. For the following reasons,
it is our opinion that the functions and responsibilities of Hearing Officers-
Examiners in the respective state agencies, insofar as they pertain to
presiding over contested cases as are required by the Administrative
Procedure Act, have now been abolished and placed exclusively by the
Legislature in the Office of Administrative Law. As a result, the Chief
Examiner and Secretary of the Civil Service Commission should conduct
an investigation in accordance with civil service laws and regulations to
determine the continuing need for such positions and the tenure, seniority
and demotional rights of employees serving in those capacities.

In order to properly evaluate the implications of this Act, Laws of
1978, c. 67, N.J.S.A. 52:14F-1 et seq., it is necessary to briefly review its
operative provisions. In its most pertinent aspect, the Act provides:

All hearings of a state agency required to be conducted as
a contested case under this act or any other law shall be con-
ducted by an administrative law judge assigned by the Director
of the Office of Administrative Law, except as provided by this
amendatory and supplementary act. [Laws of 1978, c. 67, subsec-
tion 8(c).

In order to implement this legislative purpose, the Director of the Office
of Administrative Law shall, among other things, assign an administrative
law judge to any agency empowered to conduct contested cases to preside
over such proceedings in contested cases as are required by sections 9 and
10 of P.L. 1968, c. 410 (C. 52:14B-10). Section 5n. In addition, the Director
may assign an administrative law judge to any agency to conduct or assist
in matters other than the conduct of contested cases or administrative
adjudications, including rule-making and investigative hearings, as re-
quested by the head of an agency. Section 50. The full-time administrative
law judges referred to in the Act shall be appointed by the Governor and
serve for terms of five years and until the appointment and qualification
of their successors. Section 4. The Director of the Office of Administrative
Law may, in addition, appoint additional administrative law judges on a
temporary or case basis as may be necessary for the proper performance
of the duties of the office. Section 5m.
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From this statutory framework, it is clear that the responsibility for
the hearing of a contested case other than those heard by the head of the
agency itself ' and heretofore presided over by persons employed by the
respective state agencies has now been centralized and placed by the
Legislature under.the supervision of a new single state agency. Typical of
the hearings? that would be transferred from the departments to the Office
of Administrative Law are: (1) hearings conducted by the Department of
Environmental Protection required to be held “before the commissioner

.or a member of the department designated by him,” N.J.S.A. 13:1G-13,
for persons charged with violations of codes, rules and regulations of the
Department, N.J.S.A. 13:1G-11; (2) hearings by the Department of Health
to be held before the ‘“‘commissioner or a member of the department
designated by him,” N.J.S.A. 26:1A-45; and (3) hearings under N.J.S.A.
18A:6-9 giving the Commissioner of Education “jurisdiction to hear and
determine all controversies and disputes arising under school laws, except-
ing those governing higher education.”

It is significant to note, however, that although the responsibility to
conduct and preside over hearings of a state agency required to be con-
ducted as a contested case has been placed by the Legislature in adminis-
trative law judges in the Office of Administrative Law, there has been no
express or implicit legislative indication from the terms of the Act to
transfer existing hearing officer-examiner positions or their occupants em-
ployed in the respective state agencies to the Office of Administrative Law.
In fact, the general tenor of the statute providing for the selection of
administrative law judges by the Governor for terms of five years suggests
a legislative intent to abolish the responsibility heretofore assumed by
hearing officers-examiners and place the same in the newly created Office
of Administrative Law. In the event the Legislature intended to transfer
the existing positions of hearing officer-examiners and/or their occupants
and/or to preserve employment rights arising under Title 11, where appli-
cable, it could have stated its intention in unmistakable terms. Therefore,
it can reasonably be concluded that the Act does not provide any authority
to transfer existing positions as hearing officers-examiners and their occu-
pants employed in the operating state agencies to the Office of Adminis-
trative Law.

1. Under section 10b of the Act, it is provided that unless a specific request is made
by the agency, no administrative law judge shall be assigned by the Director to
hear contested cases with respect to any matter where the head of the agency, a
commissioner, or several commissioners, are required to conduct, or determine to
conduct, the hearing directly and individually. Moreover, it should also be noted
that nothing in the Act shall be construed to deprive the head of any agency of
the authority to determine whether a case is contested, or to adopt, reject or modify
the findings of fact and conclusions of law of an administrative law judge. Section
9a.

2. A partial lisitng of other examples of the hearing function vested in the com-
missioners of the various departments may be found at: N.J.S.A, 17:1-8.8. (Depart-
ment of Banking); N.J.S.A. 10:5-8 (Division on Civil Rights); N.J.S.A. 11:1-20
(Department of Civil Service); N.J.S.A. 55:13A-6 (Department of Community Af-
fairs); N.J.S.A. 30:11-3, 30:11-16 er seq., 30:11A-8 (Department of Human Services).
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The provisions of the State Agency Transfer Act, N.J.S.A. 52:14D-1
et seq., do not alter this conclusion. Section 11 of the Act provides that
it shall be subject to the provisions of the State Agency Transfer Act. In
order to determine the effect of those provisions, it is important to review
the terms and general purpose of the State Agency Transfer Act.

The State Agency Transfer Act was enacted in 1971 and its title
indicates that it is

An act concerning the organization and reorganization of
the State Government, relating to the transfer of functions,
powers and duties from one agency to another by law. . . .

In its operative provision, the Act provides that “[w]henever by law an
agency of the State Government is transferred, the provisions of this Act
shall apply unless otherwise provided by the act effecting such transfer.”
N.J.S.A. 52:14D-3. The Act then provides a means for the transfer of
appropriations and other monies available to the transferor agency and
the rights of employees under Title 11, Civil Service, and any pension law
or retirement system as a result of such transfer.

From its terms and its purpose, the State Agency Transfer Act has
no application to the present situation insofar as it bears on hearing
officers-examiners in the several state agencies. That Act was prinicpally
enacted to deal with the implications of reorganizations in the agencies
of State government where the same is effected by law. In this sense, this
law would seem to complement the provisions of the Executive Re-
organization Act or in instances when substantive governmental re-
organization is accomplished by direct legislation. In this instance, there
has been no expression of legislative intent to reorganize or transfer any
of the agencies of state government to the Office of Administrative Law
but merely to place a new function or responsibility in that agency. There-
fore, it can be assumed to have been the probable legislative intent in
including a reference to the State Agency Transfer Act to refer solely to
the rights of those employees heretofore employed by the predecessor
agency, Division of Administrative Procedure, now transferred to the
Office of Administrative Law.}

For these reasons, it is our opinion that the identified functions,
powers and duties heretofore exercised by hearing officers-examiners em-
ployed by the several state agencies insofar as they pertain to presiding
over contested cases has been placed by the Legislature in administrative
law judges employed by the Office of Administrative Law. Further, it is
also our opinion that the functions of hearing officers-examiners in the
respective state agencies insofar as they pertain to presiding over contested
cases have been abolished by reason of the enactment of Laws of 1978,
chapter 67. The Chief Examiner and Secretary, in accordance with normal

3. “@l] the functions, powers and duties heretofore exercised by the Division of
Administrative Procedure in the Department of State pursuant to the Administrative
?roccdure Act, P.L. 1968, c. 410 (C. 52:14B-1 er seq.) are transferred to and vested
in the Office of Administrative Law created by this amendatory and supplementary
act.” Section 2.
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civil service practices, should conduct an investigation to determine the
continuing need for those positions and the appropriate civil service tenure,
seniority and demotional rights of occupants of those positions.*
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

4. In a statement of the Senate, State Government, Federal and Interstate Relations
Committee and the Veterans Affairs Committee, it is stated that the application
of the provisions of the State Agency Transfer Act would grandfather in present
employees of agencies whose functions are being transferred to the new Office of
Administrative Law and that “‘grandfathering” would be inclusive of those em-
ployees presently serving as hearing officers. In our judgment, this statement of these
Committees has no support in either the terms or purposes of the enactment. We
cannot accept the same as conclusive of the overall legislative intent.

March 2, 1979
SIDNEY GLASER, Director
Division of Taxation
Taxation Building
West State & Willow Streets
Trenton, New Jersey 08625

FORMAL OPINION NO. 5—1979

Dear Director Glaser:

You have asked for our opinion as to whether pension income re-
ceived by a non-resident of New Jersey from a public or private pension
plan is subject to the Gross Income Tax Act. For the reasons set forth
below, you are advised that such pension income is subject to the Tax
Act.*

N.J.S.A. 54A:2-1 provides for imposition of the tax upon every indi-
vidual’s “New Jersey gross income as herein defined . . .” subject to certain
deductions, limitations and modifications set forth in the act. The term
“gross income” is defined in N.J.S.A.54A:5-1(j) to include

pensions and annuities except to the extent of exclusions in sec-
tion 54A:6-10 hereunder, notwithstanding the provisions of [the
sections of public pension laws which provide an exemption of
such benefits from state taxation]. ...

* The particular inquiry which prompted this request concerns non-resident retired
teachers receiving pensions from the Teachers Pension and Annuity Fund. The Fund
is a public State administered pension plan created pursuant to N.J.S.A. 18A:66-1
et seq.
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It is'clear, therefoye, that the Legislature has imposed the tax upon all
pension an'd'annuny income. The only question is whether a pension
income recipient is exempted from the income tax because he or she is
no longer a resident of New Jersey.

With respect to non-residents, the Tax Act specifically provides that:

_The income of a nonresident individual shall be that part
pf h1§ income derived from sources within this State as defined
in this act. [N.J.S.A. 54A:5-5.]

. . -
"In]c%me derived from sources within New Jersey” is, in turn, defined to
include:

compensation, net profits, gains, dividends, interest or income

enum.cr'atcd and classified under chapter 5 of this act to the extent

tshat it is earned, received or acquired from sources within this
tate:

L B

) 2. !n connection with a trade, profession, occupation carried
on m'thls State or for the rendition of personal services performed
in this State; ... [N.J.S.A. 54A5-8.]

Syx‘nce pengion income is “income enumerated and classified under Chapter
57, and since pension benefits received from a public or private pension
plan for work performed in New Jersey are attributable to a profession
or occupation carried on within New Jersey, such pension income is
“income derived from sources within New Jersey” and is subject to the
income tax.

) Accordingly, you are advised that pension income received by non-
residents from a public or private pension plan in New Jersey is subject
to the New Jersey Gross Income Tax Act.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: DOUGLAS G. SANBORN
Deputy Attorney General
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March 12, 1979

ANGELO R. BIANCHI, Commissioner
Department of Banking

36 West State Street

Trenton, New Jersey 08625

FORMAL OPINION NO. 6—1979

issioner Bianchi: .
Deary(éﬁmkglse inquiréd whether, pursuant 1o the statutory prOvllenﬁ
which establish the Office of Administrative Law, hearings held on brartlic‘:l
banking applications will be required to be .conducted by admmst;a. g
law judges rather than by Departmental hearing ofﬁcgrg. You arle a yn;ee
that such hearings need not be conducted by an administrative law judg

isions of that Act. . . .
unde;}?; (k)l‘g::'(i)ngs at issue are those conducteq in connection w1thbapp111;
cations by banks (commercial banks and savings banks) for full branc :
offices, N.J.S.A. 17:9A-20A, applications by bgnks to relqcate pndncllpa
or branch offices, N.J.S.A. 17:9A-22, appl.lca_tlons by savings an ff_oan
associations for establishment of full and llmnted facility branc.h o 1cets,
N.J.S.A. 17:12B-26 and applications by savings and loan assoc1a1t:]o;ss AO
relocate existing branch offices to a different trade area, N.J.5.

17:12B-27.1(4). In each instance, the Commissioner is empowered to con- )

i igati i deems advisable, in order
t such investigation or hearing or both, as he dee! orde
(tj(;l tici:rmine whether the application meets the pertinent statutory cnte}:la
for approval. Pursuant to N.J.A.C. 3:1-2.3, an objector may request t :t
the Department hold a hearing. If a request for hearing is granted, the
hearing may be held before the Commissioner, or before a deputy cgmé
missioner, hearing officer or any employee of the Department authorize
the Commissioner, N.J.A.C. 3:1-2.9(a).
o (?urrently, the vast majority of the hearings are conc!uctcd by tlﬁe
Departmental hearing officer. At such hearings, the z}pphcant ang.b' e
objectors are accorded the opportunity to be heard, to 'mtroduce exhi lCl;S
into evidence and to present and cross-examine witnesses, N.J.A.C.
3:1-2.13(a). . )
Pur(suant to a recent amendment to the Administrative Procedure Act,
N.J.S.A. 52:14B-1 ef seq.

i i be conducted as
All hearings of a State agency required to
a contested case under this act or any other law shall .be conduct;d
by an administrative law judge assigned by t'he Director of the
Office of Administrative Law, except as provided by this amen-
datory and supplementary act. [NJS.A. 52:14B-10(c).}
[Emphasis added.]

inquiry i t's branch hearings rep-
Thus, the key inquiry is whether the Department’s rin c
resent “‘contested cases” as that term 1S defined in the Administrative
Procedure Act. If so, they will be required to be conducted unde:f the
auspices of an administrative law judge. N.J.S.A. 52: 14B-2(b) defines “con-
tested case” as:
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a proceeding, including any licensing proceeding, in which the
legal rights, duties, obligations, privileges, benefits or other legal
relations of specific parties are required by constitutional right or
by statute to be determined by an agency by decisions, determina-
tions, or orders, addressed to them or disposing of their interests,
after opportunity for an agency hearing. [Emphasis added.]

As a preliminary matter, it should be noted that the Administrative
Procedure Act does not ‘“‘create a substantive right to an administrative
hearing™, In re Application of Modern Industrial Waste Service, 153 N.J.
Super. 232, 237 (App. Div. 1977). Rather, the Act prescribes the procedures
to be followed in the event an administrative hearing is otherwise required
by statute or constitutional considerations. /d. Even if an administrative
hearing is required by statute, the nature of that hearing must be examined
towards the goal of determining whether the ultimate agency decision or
determination disposes of the ‘“legal rights, duties, obligations, privileges,
benefits or other legal relations of specific parties. . . .” In such instance,
the agency acts in a quasi-judicial fashion and there is a “contested case”
as defined by N.J.S/A. 52:14B-2(c). Conversely, if the purpose of the
hearing is to provide a forum for the expression of public sentiment on
proposed agency action or if the hearing is “informational” in nature, the
agency acts in a legislative manner and the hearing is not conducted as
a contested case, Public Interest Research Group v. State, 152 N.J, Super.
191, 206 (App. Div.) certif. den. 75 N.J. 538 (1977);, Wildlife Preserves Inc.
v. Borough of Lincoln Pk., 151 N.J Super. 533, 542 (App. Div. 1977); In
re Matter of Public Hearings, (C.O.A.) 142 N.J, Super. 136, 151-52 (App.
Div.) certif. den. 72 N.J. 457 (1976).

The courts have examined the nature of the Department’s branch
application procedures and have concluded that hearings are not mandated
by constitutional right, Elizabeth Federal Savings and Loan Assn. v. Howell,
24 N.J. 488, 505 (1957). In First National Bank of Whippany v. Trust Co.
of Morris Cty., 76 N.J. Super. 1, 8 (App. Div. 1962) the court expressly
found that a hearing on a branch banking application is not necessary
to comply with constitutional due process requirements, The court stated:

[W]here the Legislature constitutes an administrative official [the
Commissioner] as its alter ego, it is merely carrying out its ex-
clusive function to establish public policy in fields in which the
public interest is the primary object to be served and individual
interests are only incidentally affected. /d.

The Court noted that in fixing the standards for the processing and
approval of branch applications:

[T]he obvious emphasis is pointed at the benefit to the public and
not at any advantage to a banking institution by the applicant
or established objectors. ... [Emphasis in original.]

The determination of the Commissioner to approve or disapprove a branch
application is conceived as primarily benefiting the public and only in-
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cidentally of benefit to the applicant or objector. The di§cretionary hearing,
if held, is designed to elicit views of objector institutions or o}hgrs that
might aid the Commissioner in determining whether the public interest
will be served by approval or denial of the application. )

It is also apparent both from the language of thq branching statutes
and judicial interpretation thereof, that a statutory right to a hearing is
not available to either the applicant or an objector. The relevant statutory
sections provide alternatively for Departmental investigation or hearing
or both “as the Commissioner may determine to be advisable”, N.J.S.A
17:9A-20A, N.J.S.A. 17:9A-22C, NJ.S.A 17:12B-26, and N.J.S.A.
17:12B-27.1(4); In re Application of the Summit & Elizabeth Trust Qo., 111
N.J. Super. 154, 164 (App. Div. 1970); First National Bank of Whippany,
supra. ) o

It is therefore clear that in accordance with the decision in First
National Bank of Whippany, supra, and the branch banking statute a
hearing on a branch banking application is neither required by constitu-
tional right nor by statute. As a result, branch banking pr_oceedmgs are
not contested cases within the meaning of the Administrative Procedure
Act and need not be conducted by administrative law judges.*

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: MARK S. RATTNER |
Deputy Attorney General

* It is noteworthy, however, that in any instance where the Commissione'r requests
and the Director of the Office of Administrative Law approves, an admmxstra.uve
law judge may be assigned to conduct such hearings. N.J.S.A_52:14F-5(o? grovu_ies
the Director of the Office of Administrative Law shall “[a]ssngn an admgn{straqve
law judge or other personnel to any agency to conduct or assist in adm!ngstrat}ve
duties and proceedings other than those related to contested cases or aqmmlslrguve
adjudications, including but not limited to rulc-makln; and investigative heapng‘s,,
if so requested by the head of an agency and if the director deems appropriate™.

: March 16, 1979
ANGELO R. BIANCHI, Commissioner

Department of Banking

36 West State Street

Trenton, New Jersey 08625

FORMAL OPINION NO. 7—1979
Dear Commissioner Bianchi:
You have asked for an opinion as to whether the Commissioner of

Banking has the authority to inquire into and /or investigate certain lending
practices of a depository institution under the New Jersey Home Mortgage
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Disclosure Act (Antiredlining Act), where such practices tend to have a
disproportionate impact on certain neighborhoods in this State. Specifi-
cally, certain financial institutions in the Newark banking market limit
mortgage loans to properties which are owner-occupied or are single-
family dwellings. For example, one institution will accept mortgage appli-
cations only on 1 to 2 family owner-occupied residences. Another will
accept applications on | to 4 family units but requires that these units
be owner-occupied. The effect of these restrictive lending criteria is felt
particularly hard in Essex County’s urbanized areas. In Newark, based
upon 1970 data, only 7.4% of the housing would qualify under a | family,
owner/occupancy requirement. In Orange, only 15.6% of the housing
would qualify under this requirement. In contrast, 92.8% of North
Caldwell’s housing units meet the 1 family, owner/occupancy requirement.
The ultimate question is whether the Antiredlining statute applies where
the “effect” of an institution’s lending policy is to exclude from loan
consideration significant portions of the housing in a given area merely
because that area’s general housing characteristics fail to meet the institu-
tion’s lending criteria. It is our opinion that the Commissioner has the
authority to find a violation of the Act when a depository institution’s
lending criteria acts to disproportionately exclude home financing in cer-
tain neighborhoods and such lending terms are unsupported by a reason-
able analysis of the lending risks associated with applicants for given loans
or the condition of the properties to secure those loans.

One of the major purposes of the Antiredlining Act is to “prohibit
the arbitrary denial of mortgage loans on the basis of the Jocation of the
property to be mortgaged,” N.J.S.A. 17:16F-1. In furtherance of this
purpose is N.J.S.A. 17:16F-3 which provides, in pertinent part:

No depository institution shall discriminate, on a basis that is
arbitrary or unsupported by a reasonable analysis of the lending
risks associated with the applicant for a given loan or the con-
dition of the property to secure it, in the granting, withholding,
extending, modifying or renewing, or in the fixing of the rates,
terms, conditions, or provisions of any mortgage loan on real
property located in the municipality in which a depository institu-
tion has a home or branch office, or in any municipality con-
tiguous to such municipality, merely because such property is
located in a specific neighborhood or geographical area.

If the Commissioner of Banking finds that a depositor institution’s lending
practices are in violation of the Act, he is vested with authority to order
that institution to cease such unlawful practices, N.J.S.A. [7:16F-9. Prior
to the issuance of a cease and desist order the depository institution will
be afforded a hearing, N.J.A.C 3:1-9.11.

For present purposes, the relevant inquiry is whether the Act applies
when the effect of an institution’s lending criteria, although not explicitly
based on geographical limits, is the disproportionate exclusion of
properties in certain neighborhoods. Several principles provide a helpful
frame of reference within which to discuss the issue. First, an adminis-
trative agency possesses only those powers expressly or impliedly granted
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it by the Legislature, Kingsley v. Hawthorne Fabrics Inc., 41 N.J. 521, 528
(1964). The agency may not act in excess of that legislative grant of
authority. Thus, it must be asked what the Legislature intended by the
use of the term ‘‘discriminate” in N.J.S.A. 17:16F-3. If discrimination
based upon explicit geographic lending criteria must be shown, a lending
practice which merely results in the exclusion of properties in certain
neighborhoods will not be a violation of the Act. The second relevant
principle derives from the fact that the Antiredlining statute is remedial
in nature. It is designed to prohibit practices which the Legislature has
viewed as destructive to the fabric of the State’s urban centers, N.J.S.A.
17:16F-1. As remedial legislation, the act is entitled to a liberal construc-
tion which will further its essential purpose, State v. Meinken, 10 N.J. 348,
352 (1952).

A review of the statement accompanying Senate Bill No. 1091, which
was enacted as N.J.S.A. 17:16F-1 er seq., supports the view that lending
policies discriminatory in effect are prohibited by N.J.S.A. 17:16F-3. A
bill statement may be relied upon as evidence of the actual intent of the
Legislature, State v. Sanchez, 149 N.J. Super. 381, 394 (Law Div. 1977)
The statement on Senate Bill No. 1091 indicates that:

The term redlining is used to refer both to outright denial of
mortgage money and varying the terms of the loan in a manner
that clearly constitutes discrimination. [Emphasis added.]

Several examples of varying the terms of the loan are discussed, including
refusal to lend on properties older than a prescribed number of years,
excessive down payments and charging higher interest rates than on
" properties located in other areas. None of these loan terms explicitly
exclude properties based upon neighborhood, but the discussion of these
lending devices indicate a legislative awareness that the lending practices
of depository institutions may be neutral on their face and yet have a
discriminatory impact. For example, a lending policy which refuses loans
on all properties older than a prescribed number of years will, even if
applied to all mortgage applications in an institution’s lending area, impact
disproportionately on urban centers. In the same manner, an owner-
occupancy requirement or a single-family requirement, may operate to
exclude a large percentage of residences from particular urban neigh-
borhoods. The exclusion results “merely because such proper[ties] [are]
located in a specific neighborhood” and the neighborhood’s general physi-
cal .characteristics fail to meet the-institution’s uniform lending criteria.
It would be inconsistent with the examples given in the bill statement,

as well as with the remedial purpose of the statute, to interpret N.J.S.A.
17:16F-3 to apply only to cases where geographical criteria are clearly
established. Where an institution’s lending policy, even if uniformly ap-
plied, has a discriminatory impact on properties in given geographical
areas, it reasonably may be assumed to have the implicit legislative purpose
to grant the Commissioner of Banking the authority to inquire whether
a violation of the Antiredlining Act has occurred. You are therefore
advised that the Commissioner has the authority to find a depository
institution in violation of the Antiredlining Act when that institution’s

56

ATTORNEY GENERAL

lending criteria for home financing have a disproportionate impact on
certain neighborhoods and those lending criteria have not been proven by
the lending institution at a hearing held by the Commissioner to be sup-
ported by a reasonable analysis of the risks associated with the applicants
for given loans or the condition of the properties used to secure those loans.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: MARK S. RATTNER
Deputy Attorney General

_ April 23, 1979
WILLIAM H. FAUVER, Commissioner
Department of Corrections
Whittlesey Road
Trenton, New Jersey 08628

FORMAL OPINION NO. 8—1979

Dear Commissioner Fauver:

You have requested our opinion as to whether it is within the
authority of a chief executive officer of a state correctional institution to
restore commutation credits to an inmate when those credits have been
previously forfeited by the inmate as a result of his flagrant misconduct.
For the following reasons you are advised that, in the discretion of the
chief executive officer, such commutation credits may be restored to the
inmate.

N.J.S.A. 30:4-140 governs the allowance of commutation credits to
inmates in state correctional institutions. This statute provides in pertinent
part:

For every year or fractional part of a year of sentence im-
posed upon any person committed to any State correctional
institution for a minimum-maximum term there shall be remitted
to him from both the maximum and minimum term of his
sentence, for continuous orderly deportment, the progressive time
credits indicated in the schedule herein. When a sentence contains
a fractional part of a year in either the minimum or maximum
thereof, then time credits in reduction of such fractional part of
a year shall be calculated at the rate set out in the schedule for
each full month of such fractional part of a year of sentence. No
time credits shall be calculated as provided for herein on time
served by any person in custody between his arrest and the
imposition of sentence. In case of any flagrant misconduct the
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board of managers may declare a forfeiture of the time previously
remitted, either in whole or in part, as to them shall seem just.*

It is clear from this statutory language that, although an inmate has an
entitlement to commutation credits, the chief executive officer may declare
a forfeiture of all or part of those credits in appropriate cases.

Although the statute does not in express terms authorize the resto-
ration of forfeited commutation credits, the underlying statutory scheme
for institutional discipline of inmates in state correctional institutions
provides implicit support for that practice. The Department of Corrections
is responsible for providing for the custody, care and discipline of those
persons committed to state correctional institutions, N.J.S.A. 30:1B-3. In
particular, the commissioner and the chief executive officer of such institu-
tion possess inherent authority for the maintenance of prison discipline
as well as for the establishment of procedures to effectuate that responsi-
bility. Avant v. Clifford, 67 N.J. 496, 549 (1975); N.J.S.A. 30:4-4. See also,
N.J.S.A. 30:1B-6(g). Since the appropriate management of a penal institu-
tion requires the discipline of its inmates, the cases have recognized that
prison officials possess wide and pervasive discretion in the treatment of
inmates in matters of internal prison management and discipline. See
McCloskey v. State of Maryland, 337 F.2d 72, 74 (4th Cir. 1964); Gahagan
v. Pennsylvania Bd. of Probation and Parole, 444 F.Supp. 1326 (E.D. Penn.
1978); Urbano v. McCorkle, 334 F.Supp. 161, 167 (D. N.J. 1971) sup-
plemented by 346 F.Supp. 51 (D. N.J. 1972) aff'd 481 F.2d 1400 (3rd Cir.
1973); Davis v. United States, 316 F:Supp. 80, 82 (E.D. Mo. 1970) aff’d
439 F.2d 1118 (8th Cir. 1971); Avant v. Clifford, supra, at pp. 563-564
(Conford, J. concurring). :

In view of the broad statutory framework conferring authority for
the discipline of inmates, we cannot assume that it can be the legislative
purpose, in the absence of an express indication to the contrary, that a
restoration of commutation credits is foreclosed. Implicit in the authority
to declare a forfeiture of credits is the discretion to revoke such a forfeiture.
Furthermore, an administrative agency has been held to have the inherent
authority to reopen and modify its determinations. Burlington County
Evergreen Park Mental Hospital v. Cooper, 56 N.J. 579, 600 (1970); Mount
v. Trustees of Public Emp. Retirement System of New Jersey, 133 N.J.
Super. 72, 82 (App. Div 1975). Additionally, a statute should be construed
with regard to its purpose and consistent with related statutes in the area.
Appeal of N.Y. State Realty & Terminal Co., 21 N.J. 90, 98 (1956);
Apartment Management Co. v. Tp. Comm. of Union Tp., 140 N.J. Super.

* N.J.S.A. 30:4-4a provides in pertinent part:

Whenever in any law, rule, regulation, contract, document, judicial or
administrative proceeding or otherwise, reference is made to the board of
managers of any institution, the same shall mean and refer to the chief ex-
ecutive officer of the institution. . ..

Thus, pursuant to this statute, the authority to declare the forfeiture of commutation
time credits resides in the chief executive officer of the correctional institution in
which the inmate is incarcerated.
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220, 224 (App. Div. 1976); N.J. Prop.-Liab. Ins. Guar. Co. v. Sheeran, 137
N.J. Super. 345, 351 (App. Div. 1975) certif. den. 70 N.J. 143 (1976). Thus,
since the authority conferred on prison officials to declare a forfeiture of
commutation credits is an aspect of their ability to maintain prison dis-
cipline, we can reasonably assume that the legislature intended to confer
concomitant authority on those prison authorities to restore commutation
credits in those cases where the interests of prison management and dis-
cipline are similarly served.

In conclusion, it is our opinion that the existing administrative prac-
tice permitting the restoration of commutation credits previously forfeited
under N.J.S.A. 30:4-140 is within the authority of prison officials where
the same is implemented in a manner that is neither arbitrary nor
capricious and is consistent with the best interests of the inmates and prison
management and discipline.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: EUGENE M. SCHWARTZ
Deputy Attorney General

May 4, 1979
SIDNEY GLASER, Director
Division of Taxation
Taxation Building
West State & Willow Streets
Trenton, New Jersey 08625

FORMAL OPINION NO. 9—1979

Dear Director Glaser:

You have asked for our opinion as to whether temporary disability
benefits received by an employee from either the “State Plan™' or a “pri-
vate plan™? established pursuant to the Temporary Disability Benefit Law,
are excludable from gross income under the New Jersey Gross Income
Tax Act. For the reasons set forth below, you are advised that such benefits
are excludable from gross income.?

N.J.S.A. 54A:2-1 provides in pertinent part that:

There is hereby imposed a tax for each taxable year ... on
the New Jersey gross income as herein defined of every individual
..., subject to the deduction, limitations and modifications here-
inafter provided. ...
“Gross income” is defined in NJ.S.A. S4A:5-1:

New Jersey gross income shall consist of the following
categories of income:
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a. salaries, wages, tips, fees, commissions, bonuses, and
other remuneration received for services rendered whether in cash
or in property. . . .

Temporary disability benefits received from a private plan or the State
Plan are within the ambit of ‘““gross income” as defined in the Tax Act,
since the right to such benefits arises by virtue of the employee’s employ-
ment, and since such benefits are funded and/or paid (at least in part)
by the employers. Unless specifically excluded by N.J.S.A. 54A:6-1
through 6-15, such benefits are subjected to tax.under N.J.S.A. 54A:5-1.°
N.J.S.A. 54A:6-1 provides that:

1. The Temporary Disability Benefits Law, N.J.S.A. 43:21-25 er seq., provides for
the establishment of a state disability benefits fund, in which contributions of
employers and employees are deposited. N.J.S.A. 43:21-46(a). The state disability
benefits fund is in the custody of the State Treasurer, and is held in trust for the
payment of temporary disability benefits. Such benefits are payable to ‘‘covered
individuals™ as defined in N.J.S.A. 43:21-27(b) in certain circumstances set out in
the Law. See N.J.S.A. 43:21-37 through 42. This form of disability coverage is
referred to as coverage under the ‘“‘State Plan.”

2. As an alternative to contributing to the State Plan, an employer may, under
certain circumstances, establish a private disability plan for its employees, which
plan is subject to review by the Division of Employment Security. A private plan
must, in effect, provide beneftis to employees which equal or exceed the benefits
provided by the State Plan, without requiring that the employees contribute more
than they would be required to contribute under the State Plan. N.J.S.A. 43:21-32.

3. It has been suggested that N.J.S.A. 54A:6-13, which provides an exclusion for
*“all payments and benefits received under any unemployment insurance law,” could
be construed to provide an exclusion for temporary disability payments received
under N.J.S.A. 43:21-25 et seq. Although it is true that the Temporary Disability
Benefits Law is a supplement to the Unemployment Compensation Law, N.J.S.A.
43:21-1 et seq., and is codified as Article 2 of the “Unemployment Compensation”
Chapter (Chapter 21) of Title 43, Subtitle 9, the Benefits Law itself recognizes that
there is a difference between an unemployment compensation law and a disability
benefit law. N.J.S.A. 43:21-30 provides:

No benefits shall be required or paid under this act for any period with
respect to which benefits are paid or payable under any unemployment
compensation or similar law, or under any disability or cash sickness
benefit or similar law, of this State or of any other state or of the Federal
Government, . . .

And, the Act itself is entitled “Temporary Disability Benefits Law,” N.J.S.A.
43:21-25, to be distinguished from the “Unemployment Compensation Law,”
N.J.S.A. 43:21-1. Furthermore, other states’ temporary disability laws may or may
not be codified as an “‘unemployment compensation™ law, and there does not appear
to be any reason or intent to treat such payments differently for purposes of the
Tax Act. Accordingly, although N.J.S.A. 54A:6-13 (like N.J.S.A. 54A:6-6(a)) sup-
ports our conclusion that this type of benefit was intended to be excluded, that
section cannot reasonably be read to provide the exclusion.

4. That such benefits would be subject to tax under N.J.S.A. 54A:5-1 is fully
consistent with, indeed supported by, the specific exclusions from gross income of
federal social security benefits (N.J.S.A. 54A:6-2), railroad retirement benefits
(N.J.S.A. 54A:6-3), and unemployment insurance benefits (N.J.S.A. 54A:6-13).
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_The items in sections 54A:6-2 to 54A:6-9, inclusive, shall be
specifically excludable from gross income.

N.J.S.A. 54A:6-6 provides an exclusion for:

Compensation for injuries or sickness.

a. Amounts received under workmen’s compensation acts as
compensation for personal injuries or sickness.

b. The amount of damages received, whether by suit or
agreement, on account of personal injuries or sickness.

C. Amounts received through accident or health insurance for
personal injuries or sickness.

d. Amounts received as a pension, annuity or similar allow-
ance for personal injuries or sickness resulting from active service
in the armed forces of the United States or in the Coast and
Geod.etic Survey or the Public Health Service, or as a disability
annuity payable under the Foreign Service Act of 1946.
[Emphasis added.]

This exclusion provision is essentially similar to §104 of the Internal Rev-
enue Qo@c ( I.R_.C.”); that exclusion provision, entitled “Compensation
for injuries or sickness,” reads as follows:

(a) In general. —Except in the case of amounts attributable to
(and not in excess of) deductions allowed under. section 213
(relatu"ng to medical, etc. expenses) for any prior taxable year,
gross income does not include—

(1) amounts received under workmen’s compensation acts as
compensation for personal injuries or sickness;
(2) the amount of any damages received (whether by suit or
agreement) onaccount of personal injuries or sickness;
(3) amounts received through accident or health insurance Sfor
personal injuries or sickness (other than amounts received
by an employee, to the extent such amounts (A) are at-
tributable to contributions by the employer which were not
includible in the gross income of the employee. or (B) are
paid by the employer); and
amounts received as a pension, annuity, or similar allow-
ance for personal injuries or sickness resulting from active
service in the armed forces of any country or in the Coast
and Geodetic Survey or the Public Health Service, or as
a disability annuity payable under the provisions of sec-
tion 831 of the Foreign Service Act of 1946, as amended.
[22 U.S.C. 1081; 60 Stat. 1021, [Emphasis added.]

4

fas)

In view of the substantial similarity of these provisions which provide
exclusions from taxable income, as well as several others,* it may be
reasonably assumed that the Legislature was aware of these exclusions in
the Internal Revenue Code and intended to specifically incorporate them
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into the tax act. It is appropriate, therefore, to look to §104 of the L.R.C.
as an aid in interpreting N.J.S.A. 54:6-6. See 2A Sutherland, Statutory
Construction, §52.02 at 328-329 {4th Ed. 1973).

§104(a)(3) of the L.R.C. provides an exclusion for “amounts received
through accident or health insurance.” for purposes of §104(a)(3), that term
includes “amounts received from a sickness and disability fund for em-
ployees maintained under the law of a state. ...” §105(¢) of the L.R.C.®
Thus, under the Internal Revenue Code the exclusion of “‘amounts received
through accident or health insurance” has been applied to temporary
disability benefits payments received, whether from the employer or the
employer’s plan, from an insurance company, or from [a] State fund. .. .”
See Rev. Rul. 75-479, 1975-2 CB 44 and Rev. Rul. 75-499, 1975-2 CB 43;
amplifying Rev. Rul. 72-191, 1972-1 CB 45. Since N.J.S.A. 54:6-6(c) was
patterned after §104(a)(3), the likely legislative intent was the temporary
disability benefits received from the State Plan or a private plan are
amounts received from “accident or health insurance’ and excludable from
gross income under the Tax Act. On the other hand, since the Legislature
did not incorporate a limitation on the exclusion with regard to amounts
attributable to contributions by an employer as set forth in section
104(a)(3),” we conclude that it intended to exclude the entire amount of
temporary disability benefits from gross income under the Tax Act.

In conclusion, you are advised that temporary disability benefits re-
ceived from the State Plan or a private plan are excludable from gross
income under the Tax Act.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: DOUGLAS G. SANBORN
Deputy Attorney General

5. The following exclusion provisions of the Tax Act and the L.R.C. are also
substantially identical: N.J.S.A. 54A:6-4 and I.R.C. §101; N.J.S.A. 54A:6-5 and
I.R.C. §102; N.J.S.A, 54A:6-7(b) and L.R.C. §113; N.J.S.A. 54A:6-8 and L.R.C. §117.

6. Even prior to the inclusion of §105(¢) in the I.R.C., the Supreme Court of the
United States held that temporary disability payments received from an employer’s
plan were receipts from **health insurance” as that term was used in the exclusion
provision which antedated §104(a)(3). Haynes v. United States, 353 US. 81,77 S.
Ct. 649, 1 L. Ed. 2d 671 (1957).

7. §104(a)(3) limits the exclusion to amounts

[Olther than [those] received by an employee, to the extent such amounts
(A) are attributable to contributions by the employer which were not
includible in the gross income of the employee, or (B) are paid by the
employer.
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May 9, 1979
MR. THOMAS RUSSO, Director
Division of Medical Assistance
and Health Services
Department of Human Services
324 East State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 10—1979

Dear Mr. Russo:

The Department of Health, which assists in administering the program
for setting the rate of reimbursement payable to nursing homes under the
New Jersey Medical Assistance and Health Services Act (N.J.S.A. 30:4D-1
et seq.) (Medicaid), has asked whether any nursing home dissatisfied with
the rate set for it should have its administrative appeal heard by an
administrative law judge. It is our opinion that such a rate reimbursement
appeal is a contested case and should be heard by an administrative law
judge.

By authority of N.J.S.A. 30:4D-7(b) the Division of Medical As-
sistance and Health Services in the Department of Human Services is
responsible for determining the amount of payment for services rendered
to Medicaid recipients by providers of medical services. See Formal
Opinion No. 8-1976. Reimbursement rates for certified nursing home
providers participating in the Medicaid program are set in accordance with
Cost Accounting and Rate Evaluation (CARE) regulations adopted by the
Department of Human Services (N.J.A.C. 10:63-3 er seq.) and adminis-
tered in substantial part by the Department of Health. Nursing home rates
are set prospectively on an annual basis, depending on the fiscal year used
by the facility for its accounting purposes. A rate is based on the specific
cost data submitted by the particular facility and is set in terms of a per
diem amount for that particular nursing home.

The CARE regulations make available two stages of administrative
appeal to resolve disputes concerning the rate that is initially established.
N.J.A.C. 10:63-3.20. The nursing home may request a meeting with a
Health Department rate analyst for review and adjustment of the rate
(Level I Appeal). Thereafter, the home may request a conference with a
panel of representatives of the Departments of Health and Human Ser-
vices. On occasion the panel may include a representative of the Depart-
ment of Transportation which furnishes appraisals of the value of nursing
home land and property, elements that are factored in the reimbursement
rate. This “Level II” appeal is conducted in an informal manner. It
concludes by the panel’s submitting a memorandum containing its rec-
ommendations to the Director of the Division of Medical Assistance and
Health Services, who makes the final administrative decision.

Through the recent amendments to the Administrative Procedure Act
(L. 1978, c. 67), N.J.S.A. 52:14B-1 et seq., 52:14F-1 et seq., all “contested
cases” heard by a State agency must be conducted by an administrative
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law judge instead of by Departmental hearing officers. N.J.S.A.
52:14B-10(c). A “contested case” is defined by N.J.S.A. 52:14B-2(b) as:

a proceeding, including any licensing proceeding, in which the
legal rights, duties, obligations, privileges, benefits or other legal
relations of specific parties are required by constitutional right
or by statute to be determined by an agency by decisions, de-
terminations, or orders, addressed to them or disposing of their,
interests, after opportunity for an agency hearing.

Thus where, by statute or constitutional law, a hearing is required before
a State agency may determine the legal rights of specific parties, the matter
constitutes a “contested case” which must be heard by an administrative
law judge. See Public Interest Research Group v. State of New Jersey, 152
N.J. Super. 191, 205, (App. Div. 1977), certif. denied, 75 N.J. 538 (1977);
Formal Opinion No. 6-1979.

In considering whether a nursing home rate dispute is a “contested
case” within the scope of N.J.S.A. 52:14B-2(b), it should be noted that
the Medicaid statute requires that the State “provide that either the recipi-
ent or the provider shall be afforded the opportunity for a fair hearing
within a reasonable time on any valid complaint.” N.J.S.A. 30:4D-7(f).
This statutory hearing right, however, has been interpreted by the Depart-
ment of Human Services to apply only to cases involving a recipient’s
eligibility for assistance termination or suspension of a provider agreement,
or the payment of claims for services rendered. N.J.A.C. 10:49-1.16. From
the inception of the nursing home rate-setting program the Department
of Human Services has consistently held to the position that a rate dispute
is not suitable to formal hearing. The issues in such a case are frequently
matters of estimation, judgement and policy; in addition, any rate that
is set is always subject to the limitation of available appropriated funds,
N.J.S.A. 30:4D-2, 30:4D-7.

Rate-setting has, indeed, long been viewed as a quasi-legislative func-
tion and, where the Legislature entrusts that rate-setting power to an
administrative agency, that agency is constrained by no greater procedural
requirements than would otherwise apply to the Legislature itself. Con-
solidation Coal Co. v. Kandle, 105 N.J. Super. 104, 113 (App. Div. 1969),
aff’d 54 N.J. 11 (1969); Public Serv. Coordinated Transport v. State, 5 N.J.
196, 214 (1950). Accordingly, neither the Legislature nor the delegated
agency would be under a-duty to provide a hearing before fixing a flat
rate or maximum levels of increase on a general or Statewide basis. Ja-
mouneau v. Harner, 16 N.J. 500, 522 (1954), cert. denied, 349 U.S. 904,
75 S. Ct. 580, 99 L. Ed. 1241 (1955).

The nursing home rate-setting program, however, does not mirror the
pure legislative model of setting a uniform rate across the board for all
facilities regardless of individual differences. The program instead sets a
certain reimbursement rate for a particular facility taking into consider-
ation that facility’s own operating expenses, property evaluation and work-
ing capital needs. The CARE regulations expressly recognize that because
of unusual situations inequities may result from strict adherence to the
initial rate, and they provide for review of the special circumstances of
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the facility. N.J.A.C. 10:63-3. The nursing home rate-setting program is
thus directed towards establishing the legal right of a specific party to a
rate of reimbursement for services it provides to Medicaid recipients.*
Moreover, by statute the facility is entitled to a reasonable rate for those
services, N.J.S.A. 30:4D-7(b).

Although rate-making powers may be characterized as legislative or
quasi-legislative, a rate determination in many respects will also require
the exercise of quasi-judicial functions when property rights of specific
facilities are at stake. Central R. Co. v. Department of Public Utilities, 7
N.J. 247, 257 (1951). In such instances rate-making will combine “the
elements of policy making and adjudication, being a blend of prescription
for the future with the disposition of a particular, immediate petition.”
Yellow Cab Corp. v. City Council of Passiac, 124 N.J. Super. 570, 580 (Law
Div. 1973). It has been expressly established by case law that where the
property interests of a specific facility are involved in fixing a rate of
reimbursement, due process requires the affording of an opportunity for
a hearing thereon by the facility. Thus, in St Joseph Stock Yards Co. v.
United States, 298 U.S. 38, 56 S. Ct. 720, 80 L. Ed. 1033 (1935), the action
of the Secretary of Agriculture in prescribing maximum charges for a
stockyard company’s services was attacked as a confiscation of the com-
pany’s property. The Court stated that the “fixing of rates is a legislative
act.” 298 U.S. at 50. Yet it went on to hold that

When the Legislature appoints an agent to act within that sphere
of legislative authority, it may endow the agent with power to
make findings of fact which are conclusive, provided the require-
ments of due process which are specially applicable to such an
agency are met, as in according a fair hearing and acting upon
evidence and not arbitrarily. . . .

... [Tlhe Constitution fixes limits to the rate-making power
by prohibiting the deprivation of property without due process
of law or the taking of private property for public use without
just compensation. . .. It is not difficult for . . . [administrative
agencies] to observe the requirements of law in giving a hearing
and receiving evidence. [298 U.S. at 51-52.]

In Ohio Bell Tel. Co. v. Public Utilities Comm’'n, 301 U.S. 292, 57 S. Ct.
724, 81 L. Ed. 1093 (1937), the Court reversed an order of a State Com-
mission setting the rates-chargeable by a telephone company for intrastate
telephone service to its subscribers because factual data on which the
Commission had relied, including the valuations of the company’s land,
labor, buildings and equipment, had not been disclosed to the company.
The Court stated, “The right to ... [a fair and open] hearing is one of
‘the rudiments of fair play’ . . . assured to every litigant by the Fourteenth
Amendment as a minimal requirement. . . . There can be no compromise

* It is noteworthy that these appeal procedures for nursing home rate reimburse-
ment are governed by the same statutory provisions which deal with hospital rate
reimbursement where the Department of Health has expressly recognized the need
for a formal hearing.
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on the footirig of convenience or expediency, or because ?f a natural desire
to be rid of harassing delay, when that minimal requirement has been
neglected or ignored.” 301 U.S. at 304-305. It is apparent from these cases
that

[While rate-making is labelled a legislative process, the due pro-
cess clause of the U.S. Constitution provides that no one shall
be deprived of his property without due process of law, ar}d the
‘due process’ which must be accorded includes the affording o.f
an opportunity for a hearing. [Yellow Cab Corp. v. City Council
of Passaic, supra, 124 N.J. Super. at 579.]

See also Cunningham v. Department of Civil Service, 69 N.J. 13, 21 (1975);
In re Matter of Public Hearings (C.0.A.) 142 N.J. Super. 136, 151-152
(App. Div. 1976), certif. denied, 72 N.J. 457 (1976). '

The type of hearing that must be afforded peqessanly depex_mds on
whether adjudicative facts are at issue in the individual case. Cunningham
v. Department of Civil Service, supra, 69 N.J. at 22-23, Yellow Cab C{)rp.
v. City Council of Passaic, supra, 124 N.J. Super. at 580; Davis, Admm{s-
trative Law §7.04 at 420-426 (1958). As noted in Yellow Q{b Corp. v. City
Council of Passaic, supra, 124 N.J. Super. at 580-582, administrative agency
rate-making is a blend of quasi-judicial and quasi-leglsl.auvc functions,
entailing a consideration of large questions of public policy, reference to
broad data from surveys, studies and experience as well as a determination
of discrete facts. Where, as in the nursing home rate-setting process, final
agency decisions are based on individual gx:oum_:is for administrative ap-
peal, including the factual ‘characteristics, suuauon‘and valugtlon of.tl.1e
facility’s property, an adjudicative hearing is required. Davis, Adminis-
trative Law, supra, §1.04 at 421. .

Accordingly, you are advised that since an opportunity to be heard
is required before a rate dispute concerning a specific nursing homf:‘may
be finally resolved by agency decision, such a dispute constitutes a “con-
tested case” that should be heard by an administrative law judge. Provision
for hearing before ah administrative law judge may be su.perimposed.upon
an informal administrative scheme for voluntary resolution of the dispute
and may be substituted for both or either one of the existing appeal levels.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By CHARLOTTE KITLER
Deputy Attorney General
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May 14, 1979
JOHN A. WADDINGTON, Director
Division of Motor Vehicles
25 South Montgomery Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 11—1979

Dear Director Waddington:

You have inquired as to whether or not a truck (or truck and trailer
combination) registered in another state but found on a New Jersey high-
way in excess of the weight listed on its foreign certificate of registration
is in violation of N.J.S.A. 39:3-84.3, which makes it unlawful for:

any commercial motor vehicle, tractor, trailer or semitrailer [to
be} found on a highway with a gross weight of vehicle and load
in excess of the weight limitation permitted by the certificate of
registration for the vehicle or in excess of the gross weight limi-
tations imposed by the Title for vehicle and load or an axle weight
in excess of the axle weight limitations imposed by this Title . . . .
[Emphasis supplied.]

Alternatively stated, your question is whether or not the term *‘certificate
of registration” as used in the statute was intended to encompass foreign
registrations as well as New Jersey registrations. For the following reasons,
we conclude that it was not.

Initially, it must be noted that the statute is penal and quasi-criminal
in its nature, and so must be strictly construed. State v. Gratale Brothers,
Inc., 26 N.J. Super. 581 (App. Div. 1953). Even so, the statute must be
read in relation to the mischief and evil sought to be suppressed and effect
must be given to the terms of the statute in accordance with their fair and
natural acceptation. State v. Ferro, 128 N.J. Super. 353 (App. Div. 1974).

At least as to the gross weight limitations for vehicle and load and
the axle weight limitations of this statute, the intent and purpose of the
law is plainly to protect our highways and highway structures from damage
by overweight vehicles. State v. Gratale Brothers, Inc., supra at 584. Re-
cognized in that light, such provisions have been constitutionally upheld
when applied to trucks registered out-of-state as well as in-state. Morris
v. Duby, 274 U.S. 135, 47 S. Ct. 548, 71 L. Ed. 966 (1926).' Such a purpose,
however, is not so apparent here, where two identical trucks both registered
in New Jersey and both subjecting our highways to the same load and
distribution (axle weight), could be treated differently under the statute
depending only upon the fees accompanying their registration application.?
Viewed thusly, this aspect of the statute appears as merely the enforcement
arm of a revenue measure (N.J.S.A. 39:3-20) the purpose of which is to

L. In this case the Supreme Court was called upon to examine an Illinois gross
weight limitation similar to ours in the face of a constitutional challenge that it
placed an undue burden on interstate commerce. The court sustained the limitation,

finding it a reasonable and non-discriminatory means to further a legitimate state
objective.
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compel voluntary payment of the correct registration fee to the State of
New Jersey by the owners of trucks registered in this State. See State .
Youngstown Cartage Co., 105 N.J. Super. 223, 225 (Co. Ct. 1969), wherein
the court recognized that “‘a weight in excess of the registered weight is
not of itself a cause of damage to the highways.” and State v. Levitan
Interstate Transport, Inc. 58 N.J. Super. 345, 351 (Co. Ct. 1959), wherein
it was noted that to not enforce N.JS.A. 39:3-84.3 in the particular
situation under review there would “make possible an evasion of the
revenue -provisions of N.J.S.A. 39:3-20 . . .” To apply this portion of the
statute to trucks registered out-of-state, therefore, could in no way be
viewed as rationally related to its purpose since the subject registration
fees would be paid to the state of registration and not to New Jersey.

Moreover, since the subject provision is plainly inapplicable on its
face to trucks registered in states which do not require registration based
upon gross weight,* State v. Olean Transp. Corp,, 39 N.J. Super 236 (Co.
C1. 1956), a determination that our statute was intended to apply to trucks
registered out-of-state appears even less viable. Such would lead to the
rather anamolous result that a truck registered in a state requiring regis-
tration based upon ‘“unladen weight” and found in New Jersey in excess
of such “unladen weight” would be immune from prosecution® while this
same truck, if registered in a state where registration is based upon gross
weight and found in excess of its registered gross weight, would be subject
to prosecution. Such a result cannot have been intended. Rather, it must
be concluded that the legislature intended that the subject overweight
provision apply only to vehicles registered in New Jersey as a means of
enforcing its registration laws. State v. Youngstown Cartage Co., supra.

The above determination is mindful of the apparently contrary con-
clusions reached in State v. Olean Transp. Corp., supra. and State v. Levitan
Interstate Transport, Inc., supra. Suffice it to say that unlike State v.
Youngstown Cartage Co., supra. these decisions are not precisely on point
with the situation present here. In Olean, for example, the only question
for determination was whether or not our statute applied to a tractor
registered in a state that required registration to be based upon the vehicle’s
“unladen weight” rather than its “gross weight.”* The court concluded
that it did not, adding in dictum, however, that in its view the statute did

2. N.J.S.A. 39:3-20 provides that:
a. The Director is authorized to issue registrations for commercial motor
vehicles . .. upon application therefor and payment of a fee based on
the gross weight of the vehicle [meaning the vehicle and its load] .. ..
[T]he minimum registration fee shall be §50.00 plus $8.50 for each 1,000
pounds or portion thereof in excess of 5,000 pounds.
Thus, a truck registered for 6,000 pounds (having paid a fee of $58.50), for example,
could not be prosecuted under N.J.S.A. 39:3-84.3 when found on the highway
weighing 5,500 pounds, whereas if only a $50.00 registration fee had been paid for
this same truck, a summons could issue.

3. At least ten states, as you have indicated in your request for advice, require that
registration be based upon the truck's “‘unladen weight.”

4. This is assuming that the vehicle and load did not exceed either the maximum
gross weight limitation or the axle weight limitation set forth in our statute.

5. See footnote 3.
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a.pply to truc_ks registered in other states that required gross weight to be
listed on registration certificates. The question presented in Levitan was
wht'elher or not our statute applied to a combination of a New Jerse
reglstcreq tractor and a trailer registered in another state that requirec}lt
gross wqxghl to pe listed on its registration certificate. The court concluded
that it d}d, s;}emﬁca!ly rejecting the defendant’s contention that the statute
was ]|_mned in application to only combinations of vehicles wholly regis-
terqd in New Jersey. The situation here, on the other hand concer{ls ognl v
vehicles or combinations of vehicles wholly registered ou;-of-:tale Y
) To whazever.cxlent the language in either of those cases goes b'e ond
their narrow holdings, moreover, it is found unpersuasive. Both courtsybasc
their decision at least in part on their recognition of the purpose of the
act to protect our highways, but fail to realize, as recognized in Youngstown
and as noted above, that such purpose only applies to the maximum gross
weight and axle weight limitations of the act. Furthermore, the reasogning

in Levitan appears addltlollally SuSpeCt for reaso hat it rests upo €
T son t
1 pon th

To uphold defendant’s contention is to make possible an evasion
of the revenue provisions of N.J.S.A. 39:3-20, a statutory con-
struction not to be favored. A New Jersey trucker would be
enabled to register his tractor at a minimum fee and haul an out-
f)f-sta!g trailer and load over the New Jersey highways with
immunity from any complaint for overweight of vehicle and load

g;OC\]ridenced by the combined certificates of registration. [/d. at

However persuasive such observation may have appeared at the time this
decision was reached, it no longer appears so following amendment of
N‘.J.S'.A 39:3-20 and N.J.S.A. 39:3-84.3 prohibiting the operation of com-
b;nanons gf New Jersey tractors and out-of-state trailers on New Jerse
highways in excess. of twice the gross weight listed on the New Jersey
tractor’s registration certificate and prescribing fines based upon sucg
excess. L. 1963, c. 166, §1 and 2. The “immunity” feared by the Court
in Levitan thus no longer exists. The existence of these amendments, in
fact, can be seen as evidence of a legislative disapproval of the approZach
taken by l_he court in Levitan, since the out-of-state trailer’s registration
certificate in such a situation is now irrelevant to the determination as to
whether or not a violation has occurred under the statute or as to how
much of a fine should be assessed. These determinations are now to be
basqd solely upon the gross weight listed on the New Jersey tractor’s
certificate of registration and the total weight of the combination

] For th.e reasons set forth above, you are therefore advised that a.truck
registered in another state and found on a New Jersey highway in excess
rorfat)g;wexght listed <')nhits foreign certificate of registration (but within the

um gross weight an i imitati i i
maximur og( N.J.S,Ag, 39:31:}(!‘5 weight limitations of the act) is not in
Very truly yours.
JOHN J. DEGNAN
Attorney General

By: ROBERT M. JAWORSKI
Deputy Attorney General

69



FormaL OpiNlON

June 13, 1979
DR. FRED G. BURKE, Commissioner
Department of Education
225 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 12—1979

Dear Dr. Burke:

The Department of Education has asked for our opinion as to the
validity of United States citizenship requirements for teachers under a
recent decision of the United States Supreme Court in Ambach v. Norwick,
441 U.S. 68 (1979).

The statute governing the qualifications of a permanent teaching staff
member requires an applicant to be a citizen of the United States “except
that any citizen of any other country, who has declared his intention of
becoming a United States citizen and to whom there has been issued a
teaching certificate in accordance with law, may be employed as a teacher
so long as he holds a valid teacher’s certificate ... .” N.J.S.A. 18A:26-1.
The State Board of Examiners is authorized to issue a teacher’s certificate
to an alien who has declared his intention of becoming a United States
citizen, but any such certificate may be revoked where the holder has either
abandoned his efforts to become a United States citizen, or shall not have
become a United States citizen within five years of the date of its issuance.
N.J.S.A. 18A:26-8.1.

In Formal Opinion No. 10—1974 we concluded that the indiscriminate
ban set forth in the statutes on the employment and tenure of teachers
who are aliens was constitutionally invalid in the absence of a special
circumstance inherent in a particular teaching position. Our opinion was
then premised on the holding of the United States Supreme Court in
Sugarman v. Dougall, 413 U.S. 634 (1973). The Court held at that time
that a broad provision of New York Civil Service law which indiscriminate-
ly prohibited the employment of aliens in the competitive civil service was
in violation of the Fourteenth Amendment to the United States Constitu-
tion.

In Ambach the Court addressed the specific question as to the constitu-
tional validity of a New York statutory ban on the employment of aliens
as teachers in the New York public schools. That statute was in many
respects similar to the governing New Jersey statutes insofar as it provides
for a ban on the employment of persons as teachers who are not either
citizens of the United States or have not made diligent application to
become a citizen.

In Ambach the appellees satisfied all of the educational requirements
set for certification as a public school teacher but consistently refused to
seek citizenship in spite of their eligibility to do so. The Court reviewed
its earlier decisions in this area and again recognized, as it had in
Sugarman, that a state could “in an appropriately defined class of pos-
itions, require citizenship as a qualification for office.” Ambach, supra, at
1593. The court stated that where a governmental function fulfilled a
fundamental obligation of government to its constituency, it was within
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the authority of a state to exclude aliens from such iti

‘ ; governmental positions.
See also: Foley v. Connelie, 435 U.S. 291 (1978). In its applicaliog of th:ssc
principles to the case at hand, the court stated:

Iq determ_ining whether, for purposes of equal protection
analxsns, teaching in public schools constitutes a governmental
function, we look to the role of public education and to the degree
of responsibility and discretion teachers possess in fulfilling that
role. Sqe id., at 297. Each of these considerations supports the
conclusion that public school teachers may be regarded as per-
forming a task ‘that go[es] to the heart of representative govern-
ment.’ St{garman v. Dougall, supra, at 647.

Public education, like the police function, ‘fulfills a most
fundamental‘obligation of government to its constituency,’ Foley,
at 297 The importance of public schools in the prcpar;tion of
:)x}dtxgrldu?ls for pa;tlicgpau'on as citizens, and in the preservation

e values on which our societ i
by O e o y rests, long has been recognized

‘Today, education is perhaps the most important function
of state and local governments, Compulsory school attendance
laws and the great expenditures for education both demonstrate
our recognition of the importance of education to our democratic
socxety.‘It 1s required in the performance of our most basic public
responsibilities, even service in the armed forces, It is the very
foundat:oq of good citizenship. Today itis a prinicipal instrument
in awakemn_g the child to cultural values, in preparing him for
131(;1" proqusnonal training, and in helping him to adjust normally
0 his environment.” Brown v. Board of E, ]

495 (1954). [Ambach, supra, at 76, 77f.] ducation, 347 U.S. 483,

:I"ho Court concluded that since public school teachers perform an essential

governmental function” the New York statutory restriction bore a
rational relationship to a legitimate state purpose and was consistent with
the Fourteenth Amendment to the United States Constitution,

' _The New Jersey statutory scheme is essentially the same and serves
similar purposes as the New York statutes considered in Ambach. You
are therefore advised that those New Jersey statutes which reql'lire a
teaching staff member to demonstrate that he is a citizen of the United
Stateg or has declared his intent of becoming a citizen are supported b
a legitimate governmental purpose and are consitutionally valid. g

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General
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July 16, 1979

JOAN HABERLE, Secretary Director
Real Estate Commission

201 East State Street

Trenton, New Jersey

FORMAL 6PINION NO. 13—1979

Dear Ms. Haberle: . o
You have asked for our opinion as to whether attorneys authorized

to practice law in New Jersey are totally exempt from tpe Ilcerj:u:'e ;c;;;n;:;
ments and regulatory provisions of thc. R_gal Esta?e License dc >'1h' axe
advised that with the exception of activities pertinent to an w; sll,:]b'ecl
scope of their responsibilities in the practice of law, attorneys ar j

° lti{g\rxivil;g)l?;.y turns on an ,interp_retation of the exen?ption provision
of the Real Estate License Act, which states as follows:

The provisions of this article shall not apply to any persgn, firm,
partnership, association or corporation who, as a bona fi efowner
or lessor, shall perform any of the aforesaid acts with re erencg
to property owned by him nor shal! they apply to or be construe
to include attorneys at law, receivers, trusiees in bankruptcy,
executors, administrators, or persons selling real estate under title
order of any court or the terms of a deed of trust, state ba.nh.s,
federal banks, savings banks and trust companies located within
the state, or to insurance companies incorporated under the in-
surance laws of this state. [N.J.S.A. 45:15-4.]

The historical development of this statutory ;x_empti_on and 315 textua}
setting provide clear support for the view 'thgt it is hmlt?d lof ; ose 'll‘?ils
estate activities which are encompassed within the practice ol law.
statute as originally enacted by L
follows:

rovisions of this act shall not apply to any person, firm,
Z;chzation, partnership or corporation, 'who as owner or lessotr,
shall perform any of the acts aforesaid yvnth reference to pro;l)crty
owned by them; nor shall the provisions of this act apply ho
persons holding a duly executed power of attorney frorﬁ th e
owner for the sale, lease or exchange of real estate; nor. sha kt1 1ls1
act be construed to include in any way attorneys at law; nor sha

it be held to include a receiver, trustee in bankruptcy,dadmlrgs-
i tate under order

executor, or any person selling real es
ety ’ lling real estate under a deed of

of any court, nor to a trustee se
trust.
It was amended by Laws of 1925, c. 243, §3, to state in part:

[Nlor shall the provisions of this act apply or be construed to
include attorneys-at-law, or a receiver, trustee in bankruptcy,
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executor, administrator or to any person or corporation selling
real estate under the order of any court, or under the terms of
a deed of trust. :

It is significant that the amendatory language deleted the words “in any
way” with regard to the exemption provided for attorneys.

In 1929, the statutory exemption was further expanded to include state
banks, federal banks, savings banks and trust companies and insurance
companies.’ Laws of 1929, c. 341, §1. This amendment was obviously
designed to enable these financial institutions to conduct their usual ac-
tivities with regard to mortgages and other real estate encumbrances
without running afoul of the provisions of the Real Estate License Act.

In the context of this legislative history, it is important to note that
the exemption for attorneys has been grouped with those persons or
institutions who by their very nature would be circumscribed in carrying
out general real estate activities. For example, trustees, receivers and
administrators are all authorized to carry out specific legal responsibilities
under certain limited circumstances. Also, it cannot be reasonably assumed
that the legislature intended to permit banking institutions and insurance
companies to engage in real estate activities outside the scope of their
legitimate functions as banking institutions and insurance companies. In
the construction of a statute, the meaning of a doubtful phrase may be
ascertained by consideration of the company in which it is found and the
meaning of words which are associated with it. Boileau v. De Cecco, 125
N.J. Super. 263, 267 (App. Div. 1973), aff'd 65 N.J. 234 (1974); Dept. of
Health v. Sol Schnoll Dressed Poultry Co., 102 N.J. Super. 172, 177 (App.
Div. 1968). Therefore, the scope of the exemption provided for attorneys
may be reasonably inferred from the nature of the exemptions pertinent
to the other entities enumerated in the statute. The exemption for attorneys
would be limited to those activities performed in carrying out their pro-
fessional responsibilities in the practice of law.

Moreover, the exemption provisions of the Real Estate License Act
should be interpreted consistent with the overall legislative purpose to
regulate the real estate business in the public interest. It is well established
that each part of a statute should be construed in a manner consistent
with the principal legislative intent. State v. Bander, 56 N.J. 196, 201 (1970).
In the event an attorney were permitted to engage freely and without
restraint in all aspects of the real estate business a regulatory void would
be created. For example, licensees must maintain and make available
books of accounts and records of transactions for inspection by the Real
Estate Commission. N.J.A.C. 11:5-1.13. A similar requirement is imposed
by court rule on attorneys with regard to monies received in the practice
of law. However, “[ilncome received . .. as a real estate agent . . . is not
received from the practice of law and therefore should not be deposited
in such business account.” New Jersey Supreme Court Advisory Commit-
tee on Professional Ethics, Opinion No. 124, It should not be assumed
that the legislature by its enactment of an exemption for attorneys intended
to allow persons who happen to be attorneys to engage in the real estate
business without being subject to regulation either by the Real Estate
Commission or the Supreme Court of New Jersey. Rather, the more
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reasonable reading of the exemption was that attorneys would be exempt
from regulation by the Real Estate Commission for activities which are
within the practice of law and thus regulated by the Supreme Court.
In those jurisdictions where courts have found an unlimited exemption
for attorneys to engage in the business of real estate, the statutory
framework is significantly different from that found in N.J.S.A. 45:15-4.
In Weinblatt v. Parkway-St. Johns Place Corp., 241 N.Y 8. 721, 722 (Sup.
Ct. 1930), aff"d 243 N.Y.S. 810 (App. Div. 1930), a New York court found

an unlimited exemption. The New York statute provided as follows:

The provisions of this article shall not apply to receivers, referees,
administrators, executors, guardians, or other persons appointed
by or acting under the judgment or order of any court; or public
officers while performing their official duties, or attorneys at law.
[N.Y. Real Property Law §442-f (McKinney’s 1968).]

Unlike the New Jersey statute, the language of this enactment places limits
on all of the enumerated categories other than attorneys at law. Similarly,
in Kribbs v. Jackson, 129 A. 2d 490, 495 (Sup. Ct. 1957), a Pennsylvania
court held that attorneys are exempted from licensure under their act. The
Pennsylvania statute contains specific limiting language pertaining to all
of its enumerated exempted persons and entities, except those regarding
attorneys. 63 Pa. Stat. §432(c).

Even where a statute provided no clear indication of the underlying
legislative purpose, a Texas court has found the attorney exemption to
be a limited one. In Sherman v. Bruton, 497 S.W. 2d 316 (Tex. Ct. Civ.
App. 1973), the court considered a statute which provided “nor shall this
Act be construed to include in any way services rendered by an attorney
at law.” Notwithstanding that the statute did not contain specific limiting
language regarding attorneys, as in fact it did regarding public officers or
employees, the court stated:

We do not understand this language to mean that an at-
torney, solely by virtue of his license to practice law, is authorized
to engage generally in the business of a real estate broker . ..
We interpret the expression sservices rendered by an attorney at
law’ to mean services rendered by a licensed attorney whose
engagement for legal services has created the relationship of
attorney and client. [citations omitted] If a lawyer is employed
to render legal services, §6(3) exempts him from the requirements
of article 6573a, even though some of the services he renders as
an attorney, such as negotiations for a sale or lease, would fall
within the function of a real estate broker, as defined in Section
4 of that article. [497 S.W. 2d at 321.]

See also, Avent v. Stinnett, 513 S.W. 2d 89, 94 (Tex. Ct. Civ. App. 1974).

Thus an unlimited exemption for attorneys has been found to exist
only where the statutory language unequivocally demonstrates a legislative
purpose to permit it. We find no evidence of a legislative intent to allow
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for such an unljmited exemption from the New Jersey Real Estate Act.'
Rather, a reading of the statutory language, along with its historiceil
deve!opment, leads us to conclude that the legislature intended to im-
munize attorneys from the provisions of the Real Estate License Act onl
with respect to those activities encompassed by the practice of law Y
) !t.ls therefore our opinion that with the exception of those real cs.tate
activities carried out as part of their professional duties in the practice
of la'w', attorneys are subject to the licensure requirements and regulator
provisions of the Real Estate License Act.? ¢ Y

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ELISE GOLDBLAT
Deputy Attorney General

1. In addition, it should be noted that although this provisi i
gnacted 50 t}}az attorneys would not be prohibifged in thpe perf;?'rr;i?ll;: Z?Thpelilro gu‘zzz
in {he practice of law, the New Jersey Supreme Court has imposed independent
hm:t.atxons on the. real estate activities of attorneys. The New Jersey SupremieCoir;t
Advisory Coxflmmce on Professional Ethics (hereinafter referred to as Supreme
pourt Cox?'nmllt.ce) has concluded that an attorney may not serve as an att%rne
in connection with any transaction initiated by him as a real estate broker. Su rcmz
Court Committee Opinion No. 312. The Supreme Court Committee has al‘so spec'f
cally applied this prohibition to an attorney who is also a salesperson. Sugre:n:

Court Committee Opinion No. 411. F iscipli
il . Furthermore, Disciplinary Rule 2-102(D) ex-

A lawyer who is engaged both in the i

] 1 practice of law and another
professnon.or business shall not so indicate on his letterhead, office sign
or pyoqusmpal card, nor shall he identify himself as a lawyer in any‘
publication in connection with his other profession or business.

:hgs, anfattorney enga‘gcd in the real estate business is required to divorce this
° ;s::;::so;org thﬁi %ractxcs ofdlaw. and services rendered as a real estate broker or
should be rendered in a nonlegal capacity. i
e g pacity. See, Supreme Court Commit-
It is not our purpose to delineate b i
etween real estate activities engaged in b;
a bro_kcr <r)r salesperson and those activities engaged in by an auomeyg vgithin ch
pracml:]e of law, :l'he Supreme Cc?urt of New Jersey has been vested with jurisdiction
gvcr the fegulauon of the practice of law. Article 6, §2, 43 of the 1947 New Jersey
Sonsmuuon. Therefore‘, appropriate guidelines in this area may be provided by the
upreme Court or by its Advisory Committees.

%stZ?e t?:f)::(tqnt.this’opli;;cin ils] inconsistent with informal advice given to the Real
! mission in , that informal advice i
gyl ice is overruled and superseded by
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July 31, 1979
LEWIS B. THURSTON, III ¢

Executive Director

Election Law Enforcement Commission
28 West State Street—11th Floor
Trenton, New Jersey 08608

FORMAL OPINION NO. 14—1979

Dear Mr. Thurston:

The Election Law Enforcement Commission has asked whether
N.J.S.A. 19:34-45 prohibits a bank from establishing a political action
committee for its employees. This inquiry was prompted by information
received by the Commission from a national bank indicating that the bank
intends to use its own funds for the establishment and administration of
a political committee, the officers and members of which will be the bank’s
employees and the purpose of which is to solicit voluntary contributions
from the employees. The contributions are to be maintained in a separate
fund and will be used by the committee to influence the nomination or
election of certain candidates for federal, State and local public office. The
members of the committee will consist of its “‘organizers and such other
?ndividuals as may thereafter be admitted to membership.” For the follow-
Ing reasons, you are advised that while N.J.S.A. 19:34-45 does not
absolutely prohibit the establishment of such a committee, it does preclude
the. use of the bank’s own monies to establish and administer a political
action committee, and/or to solicit contributions from its employees.

_ Originally enacted in 1911 as part of a comprehensive election corrup-
tion practices act, N.J.S.A. 19:34-45 provides in pertinent part:

No corporation carrying on the business of a bank . . . shall
pay or contribute money or anything of value in order to aid
or promote the nomination or election of any person, or in order
to aid or promote the interests, success or defeat of any political
party.

The statute plainly prohibits direct contributions of money or other thing
of value by a bank for political purposes.

There is no legislative history of this statute which would shed light
upon your inquiry. Its federal counterpart, 2 U.S.C. §441b (formerly 18
U.S.C. §610), orginally enacted in 1907, however, has an abundance of
congressional history which has been examined by the Supreme Court of
the United States. The federal law provides in pertinent part;

It_ is unlawful for any national bank, or any corporation
organized by any law of Congress, to make a contribution or
exgenditure in connection with any election to any political office,
orin connection with any primary election or political convention
or caucus held to select candidates for any political office, or for
any corporation whatever to make a money contribution in con-
nection with the election at which Presidential and Vice-Presiden-
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tial elections or a Senator or Representative in ... Congress is
to be voted for, or in connection with any primary election or
political convention or caucus held to select candidates for any
of the foregoing offices. ... [2 U.S.C. §441b.]'

In 1971, the statute was amended to define “contribution” and expen-
diture.” In doing so, Congress specifically excluded from such definition
the “establishment, administration, and solicitation of contributions to a
separate segregated fund to be utilized for political purposes . . .” but onl.y
if the contributions are given voluntarily and with knowledge of their
intended political use.

The scope of the federal law as proscribing the establishment of
political committees or funds both prior and subsequent to the 1971
amendment was examined by the Supreme Court of the United States in
Pipefitters Local Union No. 562 v. United States, 407 U.S. 385, 92 S.Ct.
2247, 33 L.Ed. 2d 11 (1972). In that case, a union and three of its officers
were convicted of conspiracy to violate 18 U.S.C. §610, the predeces§or
of 2 U.S.C. §441b, by maintaining a separate political fund to which union
members and union employees contributed. Upholding the convictions,
the Court of Appeals characterized the political fund as a “subterfuge”
through which the unions made political contributions of union monies.
The 1971 amendments, which expressly legalized the union activity in-
volved, became effective after oral argument in the Supreme Court. In
reversing the Court of Appeals and remanding for a new trial on the issue
of voluntariness of contributions to the fund, the Court observed that the
congressional purpose in enacting 18 U.S.C. §610 was not only to destroy
the influence over elections exercised by holders of large aggregates of
capital through financial contributions but also to prevent corporate or
union officials from using corporate or union funds for contributions to
political parties without the consent of the shareholders or union members.
After an examination of these purposes and the extensive congressional
history of the statute, it concluded that the law as originally enacted was
never intended to prohibit a corporation from making, through the me-
dium of a political fund organized by it, political contributions or expen-
ditures so long as the monies expended were volunteered by those asked
to contribute. 92 S.Ct. at 2257. However, the Court further held that:

[N]owhere . .. has Congress required that the political or-
ganization be formally or functionally independent of union [or
corporate] control or that union [or corporate] officials be barred
from soliciting contributions or even precluded from determining
how the monies raised will be spent. ... When Congress

1. As applied to national banks, 2 U.S.C. §441b extends its proscriptions to political
contributions affecting local and state elections as well as federal. See United States
v. Clifford, 409 F.Supp. 1070, 1073 (E.D. N.Y. 1976). However, 2 U.S.C. §453
provides that the federal law and regulations thereunder “. . . supersede and preempt
any provisions of State law with respect to election to Federal office.” Thus, state
laws, such as N.J.S.A. 19:34-45, which proscribe contributions to state elections
are not preempted. Cf. 11 C.F.R. §114.2(a)(1).
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prohibited labor [or corporate] organizations from making con-
tributions or expenditures in connection with federal elections,
it was, of course, concerned not only to protect minority interests
within the union [or corporate] but to eliminate the effect of
aggregated wealth on federal elections. But the aggregated wealth
it plainly had in mind was the general union [or corporate]
treasury—not the funds donated by union [or corporate] mem-
bers of their own free and knowing choice. ... [92 S.Ct. at
2264-2265.]

Thus, the political fund need not be formally or functionally indepen-
dent of union or corporate control, but the monies comprising the fund
must be segregated and the contributions from members and employees
must be voluntary and with the knowledge of their intended political use.
92 S.Ct. at 2264. The 1971 amendment to the Corrupt Practices Act
specifically authorizing the establishment of a separate political fund was
held to merely codify what was existing law and congressional intent. 92
S.Ct. at 2262.

Pertinent to your inquiry, the Court did, however, observe that the
1971 amendment appeared to make one substantive change in the prior
law by authorizing the use of union or corporate monies for the establish-
ment, administration, and solicitation of contributions for a political fund.
In light of the congressional emphasis upon protecting minority union or
shareholder interests and maintaining a strict segregation of monies found
to be a significant motivating factor for the enactment of the original
statute, “the evidence is strong ...,” observed the Court, that prior to
1971 “. .. Congress believed the costs of organization of new union politi-
cal funds had to be financed [exclusively from voluntary contributions]
we s 92 S.Ct.at 2271, :

It has been suggested that the congressional concern for protecting
minority stockholders and union members from nonconsential expenditure
of corporate or union funds for political purposes was at best a secondary
concern. Cort v. Ash, 422 U.S. 82, 95 S.Ct. 2080, 2089, 45 L.Ed. 2d 26
(1975). It has also been suggested that the nature of the relationship
between unions and their members may be different from that between
corporations and stockholders. /4. However, the congressional history of
the 1907 act, which did not extend to labor unions until 1943, analyzed
by the Supreme Court in Pipefitters, does appear to support the conclusion
that the 1907 act was not intended to proscribe the establishment of a
voluntary political committee or fund, so long as the fund was created
and supported by volunteered, noncorporate monies.

This balanced approach attributed by the Court in Pipefitters to
Congress in fashioning the 1907 Corrupt Practices Act recognizes a
sensitivity towards a need for controlling the potential corruptive use of
corporate or union funds by corporate or union officials without consent
of shareholders, union members or employees as well as the constitutional-
ly required deference to the First Amendment rights of the individuals and
corporate and union organizations involved. It is this balanced approach
which has guided the Supreme Court of the United States in construing
the scope of the 1907 act not only in Pipefitters but in other cases as well.
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Thus, in United States v. C.1.0., 335 U.S, 106, 68 S.Ct. 1349, 92 Law Ed.
1849 (1948), the Court held that the Corrupt Practices Act did not prohibit
the publication of a union newspaper at the union’s expense which con-
tained a statement urging the election of a particular candidate and which
was distributed to union members. On the other hand, in United States
v. International Union United Auto, etc., Workers, 352 U.S. 567, 77 S.Ct.
529, 1 L.Ed. 2d 563 (1957), the Court held that the use of union funds
to sponsor a commercial television broadcast designed to reach the general
public to influence the electoral process constitutes a violation of the
federal Corrupt Practices Act.

Enacting N.J.S.A. 19:34-15 three years after the 1907 federal Corrupt
Practices Act, it is reasonable to assume that the New Jersey Legislature
operated under the same objectives as did Congress.? We therefore con-
clude that N.J.S.A. 19:34-45 was not intended to prohibit the establishment
of a separate political fund contributed to voluntarily by members of a
political action committee with knowledge of the intended political use
of the fund. It is further concluded, however, that a bank’s corporate funds
may not be used to establish, administer or solicit contributions for the
political fund. g

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ERMINIE L. CONLEY
Assistant Attorney General

2. Tt is significant that following the lead of Congress, several states have recently
amended their corrupt practices laws to specifically authorize the use of corporate
funds to establish and maintain a political fund. See Pa. Stat. Ann. Tit. 25, §3225(c);
Tex. Elec. code Ann., Art. 14.06(A)(C). See also N.Y. Elec. Law, Art. 14, §14-116(b).

August 2, 1979
ANGELO R. BIANCHI, Commissioner
Department of Banking
36 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 15--1979

Dear Commissioner Bianchi:

You have inquired whether, pursuant to the statutory provisions
which establish the Office of Administrative Law, hearings held on appli-
cations for the issuance of a charter to a capital stock association' should
be conducted by administrative law judges rather than by Departmental
hearing officers. You are advised that such hearings should be conducted
by administrative law judges under the provisions of that Act.

1. A capital stock association is any insured State savings and loan association as
defined by N.J.S.A. 17:12B-244(a).
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The hearings in question are those conducted upon application by a
capital stock association for a charter pursuant to N.J.S.A. 17:9A-244 er
seq. The hearing is mandated by N.J.S.A. 17:12B-16. Widespread notice
of an application for a new charter is required by N.J.S.A. 17:12B-17. The
notice must be published in a_newspaper which circulates in the munici-
pality in which the association proposes to operate. Additionally, a copy
of the notice must be mailed to every association which has a principal
or branch office within the county of the proposed principal office site.
At the hearing, the Commissioner must afford an opportunity to be heard
to any party so desiring, N.J.S.A. 17:12B-19. The Commissioner shall also
make such independent examination or investigation as he deems necess-
ary, N.JJ.S.A. 17:12B-19.

Currently, hearings on charter applications are conducted by the
Departmental hearing officer. At such hearings, the applicant and any
objectors are accorded the opportunity to be heard, to introduce exhibits
into evidence and to present and cross-examine witnesses, N.J.S.A.
3:1-2.13(a).

Pursuant to a recent amendment to the Administrative Procedure Act,
N.J.S.A. 52:14B-1 et seq.:

All hearings of a State agency required to be conducted as
a contested case under this act or any other law shall be conducted
by an administrative law judge assigned by the Director of the
Office of Administrative Law, except as provided by this amen-
datory and supplementary act. [N.J.S.A. 52:14B-10(c).]
[Emphasis added.]

Therefore, the key inquiry is whether the Department’s charter hearings
represent ‘“‘contested cases” as that term is defined in the Administrative
Procedure Act. If so, they will be required to be conducted under the
auspices of an administrative law judge. N.J.S.A. 52:14B-2(b) defines ‘““con-
tested case’ as:

a proceeding, including any licensing proceeding, in which the
legal rights, duties, obligations, privileges, benefits or other /egal
relations of specific parties are required by constitutional right or
by statute to be determined by an agency by decisions, determina-
tions, or orders, addressed to them or disposing of their interests,
after opportunity for an agency hearing.] [Emphasis added.]

Thus, where by statute or constitutional law, a hearing is required before
a State agency may determine the legal rights of “specific parties,” the
matter constitutes a “‘contested case” which must be heard by an adminis-
trative law judge. See Public Interest Research Group v. State of New Jersey,
152 N.J. Super. 191, 205 (App. Div. 1977), certif. denied, 75 N J. 538 (1977).

2. The charter approval procedures for capital stock associations are quite similar
to those prescribed for mutual associations, banks and savings banks, N.J.S.A.
17:12B-13 et seq., N.J.S.A. 17:9A-10 et seq. Therefore, the conclusions reached
herein are likewise applicable to those proceedings.
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Of primary importance, therefore, in this case is the fact that a hearing
is mandated by statute, N.J.S.A. 17:12B-16, as a condition precedent to
the approval of a charter for a savings and loan association, and the focus
of charter hearings to a substantial degree is on the individual and specific
aspects of the applicant’s eligibility and capability, N.J.S.A. 17:12B-20. In
drawing a distinction between a charter application of a bank or savings
bank and a branch banking application, the Appellate Division in /n Re
The Summit and Elizabeth Trust Co., 111 N.J. Super. 154, 164 (1970) stated
in pertinent part:

The Agency inquiry as to ... [branch applications] is less
stringent and, indeed a formal hearing is not a prerequisite . . . .
The Commissioner may act upon plenary and completely in-
formative data supplied to him by the applicant and any objecting
bank. The crucial findings to be made are whether the interests
of the public will be served and whether conditions in that locality
afford reasonable promise of successful operation, N.J.S.A.
17:9A-20. [Citations omitted.]’

In contrast to the approval of a branch application:

[T]he issuance of a bank charter must be preceded by application,
hearing, notice, publication and findings as set forth in N.J.S.A.
17:9A-9, 10, 11. In addition to requisite findings as to public
interest and probable success, there must be adequate findings
as to such elements as capital structure, stock subscriptions,
name, location, deposit liabilities, directorship and management.*
[Summit and Elizabeth Trust Co., supra, 164-65.]

In sum, because these charter application hearings are required by
statute and are held in order to determine the legal rights and privileges
of “specific parties,” it is clear that such hearings are contested cases within
the meaning of the Administrative Procedure Act. You are, therefore,
advised that these charter hearings should be conducted by an adminis-
trative law judge, unless the Commissioner deems it appropriate to himself
act as the hearing officer.

Very truly yours,
JOHN J. DEGNAN |
Attorney General

By: MARK S. RATTNER
Deputy Attorney General

3. The characterization of a branching application for purposes of the Adminis-
trative Procedure Act was considered in Formal Opinion No. 6, dated March 12,
1979. Since those hearings were not required by statute nor mandated by constitu-
tional right, First National Bank of Whippany v. Trust Co. of Morris Cty., 76 N.J.
Super. 1, 6 (App. Div. 1962), it was concluded that a branching hearing was not
a contested case and need not be referred to an administrative law judge.

4. The requisite findings for approval of a charter for a State association are quite
similar to those for approval of a charter for a bank or savings bank, compare
N.JS.A. 17:9A-11 with N.JS.A. 17:12B-20 (mutual associations), N.J.S.A.
17:12B-249 (capital stock associations).
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August 3, 1979
BETTY WILSON, Acting Commissioner
Department of Environmental Protection
Labor and Industry Building
Room 802
John Fitch Plaza
Trenton, New Jersey 08625

FORMAL OPINION NO. 16—1979

Dear Ms. Wilson: _

The Division of Solid Waste Administration has inquired whether all
or some of the increased expenses which may accrue to local governments,
including counties acting as solid waste management distri_cts and munici-
palities, as a result of solid waste management plan implementation
pursuant to the Solid Waste Management Act are exclpded from the
budgetary limitations imposed upon local governmental units by the Local
Government Cap Law. For the reasons more fully set forth herein, you

* are hereby advised that municipal and county expenditures resulting f‘r_om
implementation of the Solid Waste Management Act are genera.lly subjgct
to the limitations imposed by the Cap Law; however, certain qucnﬁc
expenditures may be excluded from the Cap Law’s limitations by virtue
of that Act’s provision for exceptions.

The Local Government Cap Law, N.J.S.A. 40A:4-45.1 et seq. was
enacted in 1976 as part of what has commonly been referred to as the
“State income tax package.” The purpose of the Cap Law, as is expressly
provided by statute, is to assist in controlling the spiraling costs of local
government in order to protect the homeowners of the State from undue
local real estate tax increases. N.J.S.A. 40A:4-45.1; N.J. State P.B.A.,
Local 29 v. Town of Irvington,-80 N.J. 271 (1979). In order to effectuate
this stated purpose, the Cap Law prohibits municipalities, other than those
having a municipal purposes tax levy of $0.10 or less per $100.00, fror'n
increasing their budgets by more than 5% of tfle preceding fiscal year’s
final appropriations. N.J.S.A. 40A:4-45.3. In like manner, counties are

prohibited from increasing their respective tax levies in excess of 5% of

the preceding fiscal year's county tax levy. N.J.S.A. 40A:4-454

In addition to expressly recognizing the need to control the spiraling
costs of local government, the Legislature also indicated in enacting the
Cap Law that efforts to limit local government spending must not so
constrain local units so as to render it impossible for them to provide
necessary services to their residents. N.J.S.A. 40A:4-45.1. Thus, in order
to assure that the limitations imposed upon local units by the Cap Law
do not unduly constrain municipalities and counties, the Le_gxslature made
provision for certain specified exceptions to such limitations. N.J.S.A.
40A:4-45.3 and 40A:4-45.4. .

One of the major exceptions from the limitations imposed upon local
units by the Cap Law is the exclusion for expenditures mandated after
the effective date of the Cap Law pursuant to State or Federal Law.
N.J.S.A. 40A:4-45.3(g) and N.J.S.A. 40A:4-45.4(¢). In Formal Opinion
3-1977, we had occasion to interpret this statutory exception. At that time,
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we concluded that the exception is intended to exclude from the Cap Law’s
limitation municipal and county expenditures from programs required by
newly enacted legislation in order to avoid the harsh result of forcing local
governments to cut other services to provide funds for newly created
programs not included in previous budgets. Formal Opinion 3-1977.
Moreover, we concluded that the only reasonable construction that could
be given to these exceptions is one that would exclude only those expen-
ditures for programs mandated by legislation enacted after the effective
date of the Cap Law. Formal Opinion 3-1977. Such a construction gives
meaning to all of the words in the statutory provisions in question and
avoids a construction that would undermine the expressed legislative
purpose to limit local government spending. )

The Solid Waste Management Act amendments about which you have
inquired were enacted on February 23, 1976. L. 1975, c. 326* Pursuant
to the amendments, each county of the State is designated as a solid waste
management district, N.J.S.A. 13:1E-19, and is required to develop and
then implement a comprehensive ten year solid waste management plan
for collection and disposal of solid waste in each district. N.J.S.A. 13:1E-20
et seq. The gist of your inquiry is whether expenditures incurred by munici-
palities or counties in implementing these solid waste management plans
are exempt from the Cap Law’s limitations on expenditures.

It is clear from the previous discussion contained herein relative to
N.J.S.A. 40A:4-45.3(h) and N.J.S.A. 40A:4-45.4(e) that any expenditures
that might be deemed mandated by the amendments to the Solid Waste
Management Act do not fall within the Cap Law’s exceptions for man-
dated expenditures inasmuch as such amendments were enacted nearly six
months prior to the August 18, 1976 effective date of the Cap Law. L.1976,
c. 68, §7. Although municipal and county expenditures incurred relative
to implementation of the Solid Waste Management Act will in all prob-
ability be incurred after the effective date of the Cap Law, we concluded
in Formal Opinion 3-1977 that such a factor was not controlling so long
as the statutory enactment in question embodying the mandate preexisted
the effective date of the Cap Law.

In spite of the fact that expenditures incurred by municipalities and
counties pursuant to the Solid Waste Management Act are not generally
excluded from the limitations imposed by the Cap Law by virtue of
N.J.S.A. 40A:4-45.3(g) and N.J.S.A. 40A:4-45.4(e), there are various ex-
ceptions contained in the Cap Law that may be relevant to excluding from
the Cap Law’s limitations certain expenditures that are incurred in the
course of implementing a solid waste management plan. For example,
specifically excluded from the Cap Law’s limitations are amounts spent
by a municipality or a county with respect to use, services or provision
of any project, facility or public improvement for solid waste pursuant
to any contract between a municipalitiy or a county and any other county,
municipality, district, agency, authority, commission, instrumentality, pub-
lic corporation, body corporate and politic or political sub-division of the

* The effective date of these amendments was July 1, 1976 which is based upon
the enactment of the annual appropriation act, L. 1976, c. 42, eff. July 1, 1976.
L. 1975, c. 326 §38.
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State, N.J.S.A. 40A:4-45.3(j); N.J.S.A. 40A:4-45.4(f). Thus, although there
is not a blanket exclusion from the Cap Law for expenditures incurred
by local units in implementing solid waste management plans under the
Solid Waste Management Act, provision is made for local units to exclude
substantial portions of their expenditures relative to solid waste services.

Additionally, the Cap Law permits municipalities to exclude from
their budget caps capital expenditures funded by any source other than
the local property tax. N.J.S.A. 40A:4-45.3(b). Counties are provided with
a similar exception that excludes from the Cap Law’s limitations capital
expenditures funded by any source other than the county tax levy. N.J.S.A.
40A.:4-45.4(b). Accordingly, a local unit could construct solid waste facili-
ties financed through bonding without being subject to the Cap Law’s
limitations. Moreover, the debt service on such bonds would also be
exempt from the Cap Law for both municipalities and counties. N.J.S.A.
40A:4-45.3(d); N.J.S.A. 40A:4-45.4(d). .

In municipalities, but not counties, expenditure of amounts derived
from new or increased service fees imposed by ordinance are excluded from
the limitations imposed by the Cap Law. N.J.S.A. 40A:4-45.3(h). Thus,
any new or increased service fees derived from solid waste facilities or
otherwise could be expended without limitation by the Cap Law in im-
plementing a solid waste management plan. Yet another exception from
the Cap Law is provided to municipalities for expenditure of funds con-
stituting local matching shares in federal or state aid programs. N.J.S.A.
40A:4-45.3(b); Formal Opinion 3-1977. Thus, a municipality may spend an
amount necessary to secure state or federal funds available for use in
implementing a solid waste management plan provided that the financial
share of the municipality will not increase final municipal appropriations
by more than 5% of the previous year’s final appropriation. Finally,
municipalities are also allowed to exclude from the Cap Law’s limitations
expenditures of amounts approved by referendum. N.J.S.A. 40A:4-45.3(1).
Thus, a municipality may opt to leave it to its voters to determine whether
expenditures necessary to implement a solid waste management plan shall
be blanketly excluded from the Cap Law’s limitations or whether such
expenditures will have to be either accommodated within the cap or else
excluded through another applicable exception.

In conclusion, you are advised that municipal or county expenditures
for implementation of solid waste management plans pursuant to the Solid
Waste Management Act are not generally exempt from the limitations
imposed upon local government spending by the Local Government Cap
Law as mandated expenditures inasmuch as the pertinent amendments to
the Solid Waste Management Act were enacted prior to the effective date
of the Cap Law. However, you are further advised that certain expen-
ditures incurred by a municipality or a county in implementing a solid
waste management plan may be excluded from the limits imposed by the
Cap Law by virtue of the various specific exceptions provided therein.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: BENJAMIN D. LAMBERT
Deputy Attorney General
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A ;
ADAM K. LEVIN, Director RS R

Division of Consumer Affairs
1100 Raymond Boulevard
Newark, New Jersey 07102

FORMAL OPINION NO. 17—1979

Dear Director Levin:

You have asked several questions concernin i i
) v g the interpretation and
lmplfe{l?en.tatlon of the New Jersey Prescription Drug Price and Quality
Stablhzauo?‘ Act, L;’ 1977, c. 240, N.J.S.A. 24:6E-1 et seq. (hereinafter
referred as “the Act”). Each of the questions will be dealt with in order.

I
i Yoqr initial inquiry is whether a pharmacist should substitute a gener-
ic drug hst.ed on the list of interchangeable drug products (the formulary)
In a situation where he has a prescription on a form not imprinted with
the two ghoxces: “substitution permissible” and “do not substitute.”” It is
our opinion for the following reasons that a pharmacist should sut;stitute

a generic drug listed on the formular unless the i
prohibits substitution. d prescriber expressly

N.J.S.A. 24:6E-7 provides in pertinent part:

) E_vcry prescription blank shall be imprinted with the words
substitution permissible’ and ‘do not substitute’ and shall contain
space for the physician’s or other authorized prescriber’s initials
next to the chosen option. Notwithstanding any other law, unless
the physician or other authorized prescriber explicitly states that
l_hcre shalnﬂ be no substitution when transmitting an oral prescrip-
tion or, in the case of a written prescription, indicates that there
shall be no substitution by initialing the prescription blank next
to ‘do not substitute’ a different brand name or nonbrand name
drug product of the same established name shall be dispensed
by a pharmacist if such different brand name or nonbrand name
drug product shall reflect a lower cost to the consumer and is

contained in the latest list of interchangeable d
lished by the council; . . . £ rUE products pub-

N.J.S.A. 24:6E-11 specifies penalties f iolati
Rurther Dot p 1 or any violation of the Act, and

H_ov«‘/ever, failure of the prescriber to utilize the form of
prescription designated in section 8 of this act [N.J.S.A. 24:6E-7]

shall not invalidate the prescription as wri if sal ipti
. I ritten, if said presc
is otherwise valid. A

The question arises whether the words “as written” mean a prescrip-

tion on a form other than designated b
! y the statute should be followed
unless the prescriber expressly permits substitution. An analysis of the
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statutory scheme and the underlying legislative history indicates that such
an interpretation would be inconsistent with the purposes of the Act.

It is clear from a reading of the statute, N.J.S.A. 24:6E-7 that a
prescriber is in each case required to make an express statement that no
substitution is permissible. The statute does not require the prescriber to
make an express statement that substitution is permissible. An instructive
basis for comparison is the New York generic drug law, which states in
part:

(1) A pharmacist shall substitute a less expensive drug prod-
uct ... provided that the following conditions are met:

(a) The prescription is written on a form which
meets the requirements of subsection six of section sixty-
eight hundred ten of this article and the prescriber places
his signature above the words ‘substitution permissible,’ or
in the case of oral prescriptions, the prescriber must ex-
pressly state that substitution shall be permitted; . . . [N.Y.
Educ. Law § 6816a (McKinney).]

Unlike the New York law, the New Jersey law places the burden upon
the prescriber to prohibit substitution. In the case of an orally transmitted
prescription (of necessity not on the required form), the prescriber must
explicitly prohibit substitution to prevent it from occurring.

The probable legislative intent expressed in the statutory language is
reinforced by the statement on the first version of Assembly Bill No. 2021.

We must encourage return of doctor-pharmacist health care
partnership. Most doctors do not have time, nor facility, to
evaluate all drugs they prescribe; pharmacists now make choice
under present law, when doctors prescribe generically; a pres-
tigious Drug Research Board’s recent resolution urged that phy-
sicians be required to delegate product selection to pharmacist
except where doctors explicitly elect to make choice them-
selves—exactly what this bill provides. [Emphasis added.]

For these reasons it is our opinion that notwithstanding the actual prescrip-
tion form used, a pharmacist is required to substitute pursuant to the
provisions of the Act unless a prescriber expressly prohibits substitution.

11

You have asked whether a pharmacist may substitute a less expensive
generic drug not listed on the formulary without first securing the approval
of the prescriber where the prescription specifically indicates “‘substitution
permissible” or ‘“‘substitute generic.” For the following reasons, it is our
opinion that a pharmacist must contact and secure the approval of a
prescriber prior to substituting a particular drug unless the substituted drug
is a less expensive generic equivalent listed on the formulary.

This question turns on the interpretation of N.J.S.A. 24:6E-8, which
provides:
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Notwithstanding any other law, where a different brand
name or nonbrand name drug product of the same established
name shall reflect a lower cost to the consumer and no drug
product of such established name is included in the latest list of
interchangeable drug products published by the council, or where
in the professional judgment of the pharmacist there is no valid
proof of efficacy for the drug product prescribed, or the pharma-
cist’s patient profile record discloses drug sensitivity, allergies or
adverse reactions to the drug product prescribed, or there exists
a more appropriate drug product than the drug product
prescribed, a different brand name or nonbrand name drug prod-
uct shall be dispensed by the pharmacist, provided, however, that
such action by a pharmacist shall be authorized only if in each
case the pharmacist notifies the prescriber of the drug product
to be dispensed and the name of the manufacturer thereof, and
receives the approval of the prescriber to substitute such drug
product for the drug product prescribed. The pharmacist shall
be required to indicate on the prescription the date and time of
the prescriber’s approval and whether the approval was com-
municated orally or in writing.

This statutory section was designed to deal with circumstances where
a pharmacist desires to substitute a drug which is not listed as equivalent
on the formulary. This would be true not only when the intended substitu-
tion would be of a lower priced drug but also when a pharmacist de-
termines that a nonequivalent drug should be substituted for medical
reasons. In each of these cases, a different drug product ‘‘shall be
authorized only if in each case the pharmacist notifies the prescriber” of
the drug to be dispensed “and receives the approval of the prescriber”
to make the substitution.

The specific issue posed here is whether the approval of the prescriber
to substitute a drug not listed on the formulary is applicable where a
prescriber specifically indicates “‘substitution permissible” or “substitute
generic.” An examination of the language of the act and its legislative
history indicates that prior approval must be obtained from the prescriber
in such cases.

N.J.S.A. 24:6E-8 expressly includes the situation in which:

a different brand name or nonbrand name drug product of the
same established name shall reflect a lower cost to the consumer
and no drug product of such established name is included in the
latest list of interchangeable drug products. . . .

Where such a situation exists, substitution is “authorized only if in each
case” the pharmacist first advised the prescriber of the product to be
provided, and receives the approval of the prescriber for the specific
substitution. It would not be adequate for the prescriber to state in advance
“substitution permissible” or “‘substitute generic,” since the prescriber
would neither have been advised of nor have approved the actual product
being substituted.
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An examination of a legislative report reveals an intent to treat
equivalent generic drugs not listed on the formulary and nonequivalent
drugs recommended by the pharmacist in the same manner. A report

prepared by Assemblyman Martin A. Herman (heremaft.cr_referred. to as
" the Herman Report) ori Assembly Bill 1257 (an earlier similar version of
the bill enacted into law) stated as follows:

This legislation recognizes that a substantial drug inter-
change list will not occur overnight. As patents expire, new drugs
are manufactured to compete, or a new line of generics appears,
there will be a lapse time between this entry into the market place
and administrative review.

To meet this problem, and to encourage what Vsl'lould be
present good pharmaceutical practices, section (5) requires: Fhat
where a doctor prescribes a drug for which there is a lower priced
generic equivalent not on the list, or the pl}armamst’s patient
profile record discloses drug sensitivity, allergies or adverse reac-
tions to the drug product prescribed by the patient’s physician
or for which there is no demonstrated efficacy to the drug
prescribed, the pharmacist may substitute the cheager or more
effective drug products, but only with the doctor’s prior consent.
[Herman Report, p. 7.]

Similarly, the Statement of the Senate Institutions, Health and Wel-
fare Committee accompanying the bill states:

[Alnother provision of the bill allows the pharmacist to substitute
another drug for the prescribed drug, even when the drug to be
substituted does not appear on the council’s list, provided he first
obtains the prescriber’s approval. i

The legislative purpose is clear that a pharmaqist 'gs required to .obtain
the specific approval of a prescriber before substituting a nonequ}valqnt
drug for reasons of efficacy, allergies or appropriateness. The legislative
intent was to treat such substitutions in precisely the same manner as
substitutions of equivalent drugs not listed on the formg]ary. I't is therqfore
our opinion that unless a substitution is of a less expensive equivalent 11§ted
on the formulary, a pharmacist must obtain the approval of the prescriber
to substitute such drug product for the product prescribed.

II1

You have asked for our opinion as to the treatment of prescriptions
written in other states. For the following reasons, you are advised thfat
prescriptions written in other states should be treated under the Act in
the same manner as prescriptions written in New Jersey.

Prescriptions written in other states would not generally be set forth
in the format called for by the Act. Moreover, a prescriber in another state
could not be presumed to have prescribed with the New Jersey Act or
formulary in mind. Although the statute expressly provides that such
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prescriptions would be valid notwithstanding the failure to utilize the
designated form (N.J.S.A. 24:6E-11), the question remains whether such
a prescription should be treated in the same manner as a New Jersey
prescription with respect to substitution.

One of the policies behind .the Act is to require prescribers unfamiliar
with available equivalent drug products to make an express choice between
the specific product prescribed and a formulary substitution. The presump-
tion is clearly in favor of substitution. This determination having been
made, prescriptions written in other states should be treated in the same
manner as prescriptions written in New Jersey. The prescriber should be
required to expressly prohibit substitution. Since only interchangeable
drugs from the formulary may be substituted, unless the prescriber express-
ly authorizes a specific drug, the public is fully protected.

There are various practical considerations in support of this con-
clusion. Both the states of New York and Pennsylvania have generic drug
laws which require the use of prescription forms containing the words
“substitution permissible” or “do not substitute.” N.Y. Educ. Law §6816a
(1)(a) (McKinney); Pa. Stat. Ann. Tit. 35, §960.3(A) (Purdon). The Penn-
sylvania statute is similar to the Act in that substitution is mandated unless
the prescriber expressly indicates to the contrary. There is a compelling
basis for treating Pennsylvania prescriptions in the same manner as those
written in New Jersey. Although the New York statute requires a
prescriber to expressly authorize substitution, that statute also provides
that “in the event a patient chooses to have a prescription filled by an
out of state dispenser, the laws of that state shall prevail.” N.Y. Educ.
Law, §6816a(2). Therefore, in the case of a prescription written in New
York State, the laws of that jurisdiction would call for the application of
the New Jersey Act.

It is consequently clear that the substantial majority of prescriptions
written in other states and received by New Jersey pharmacists will have
been writtéen in states whose own laws favor the treatment of those
prescriptions in accordance with the New Jersey statute. We cannot assume
that the legislature intended a contrary result. It is therefore our opinion
that prescriptions written in other states and presented to pharmacists in
New Jersey are to be treated in all respects in the same manner as prescrip-
tions written in New Jersey.

v

You have asked whether a pharmacist should dispense a less expensive
generic drug listed on the formulary in a situation where the prescription
specifies an inexpensive generic drug by its brand name. It is our opinion
for the following reasons that where a pharmacist has a less expensive
generic drug listed on the formulary in stock, he is under an obligation
to substitute the less expensive generic drug even where the prescription
calls for a relatively inexpensive branded generic.

The significance of this inquiry can be illustrated by reference to
certain facts before the legislature in its consideration of this enactment.
There was a general recognition that many major drug manufacturers who
produce branded drugs also produced so-called ‘“‘branded generics™:
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[Tlhis class of drug is characterized by having a significantly
lower price than the long established brand or brands but.still
bearing the name of a reputable maker. . . . These drugs cost more
than true generics and acutally represent some drug manufac-
turer’s answer to the increase in generic prescribing by physicians.

One would assume that in addition to the extra profit that
may be made by establishing a drug product line designated as
a ‘Branded Generic’ are these considerations: . . . that acknowl-
edging among themselves that generically equivalent drugs can
be produced at much lower costs, that while they will so promote
their product to doctor and pharmacist alike, ‘Branded Generic’
is another way of still holding out ... ‘that only brand names
will do the job . . .'—*Prescribe generically . . . but not quite gener-
ically ... In other words, use our product. Don't compare price.
We'll do it for you. [Herman Report, pp. 42-44.] [Emphasis
added.]

The issue therefore posed is whether a pharmacist must substitute a
lower priced generic drug for the prescribed “branded generic” where the
branded generic is not the lowest priced product listed on the formulary.
The language of the statute as well as the legislative history expressed in
the Herman Report indicates that such a substitution should be made.
N.J.S.A. 24:6E-7 states that “a different brand name or nonbrand name
drug shall be dispensed” by the pharmacist if the product “‘shall reflect
a lower cost to the consumer” and is contained on the formulary. In
addition, the Herman Report reflects the understanding that true generics
generally are less expensive than branded generics and an implicit purpose
to maximize consumer savings. There is no expression of legislative
purpose to exempt prescriptions for branded generics from the require-
ments of the Act where a less expensive equivalent true generic drug is
available for sale to the consumer.

It should be parenthetically noted that the Act is designed towards
assuring the safety and interchangeability of all drugs listed on the for-
mulary. See N.J.S.A. 24:6E-6. Where a pharmacist has a lower priced listed
generic equivalent in stock, there would be no reason to deny the consumer
- the savings of the true generic. Although a consumer may opt for a branded
generic, the statute is quite clear that this is a choice to be made by the
consumer. See N.J.S.A. 24:6E-7. You are therefore advised that where a
pharmacist has a less expensive generic drug listed on the formulary in
stock, he is under an obligation to substitute the less expensive generic
drug, even where the prescription calls for a relatively inexpensive branded
generic.

X X X%

In summary, you are advised with respect to all of your inquiries as

follows: The Act requires substitution of a less expensive generic drug

product listed on the formulary for the brand product prescribed, unless
the prescriber expressly prohibits substitution. This is true even where a
prescription, whether written in New Jersey or out of state, does not use
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the fornq of prescription set forth in the Act. Where a pharmacist desires
to su'bstl'tute a drug product not listed on the formulary including the
subs_ututxon of a less expensive equivalent drug product, a pharmacist must
obtain the specific prior approval of a prescriber even where express
gener'al guthprization for generic substitution has been given. Finally
substitution is mandated where a prescription calls for a relatively inexpcn:
sive bvranded generic drug and the pharmacist has in stock a less expensive
generic drug listed on the formulary.

Very truly yours,

JOHN J. DEGNAN

Attorney Gerneral

By: THEODORE A. WINARD
Assistant Attorney General

A t
GEORGE H. BARBOUR, President Hgust 28, 1979

Board of Public Utilities
101 Commerce Street
Newark, New Jersey 07102

FORMAL OPINION NO. [8—1979

Dear President Barbour:

You have inquired as to whether the Hackensack Meadowl -
velopmf:nt Commi§sion (HMDC) can direct the flow of solid was?:g;ul;}?t
to _bg disposed pf in the Hackensack Meadowlands District (District), to
specific waste disposal facilities within said District. It is our opinion t‘hat
NJ.SA. 13:17-1 et Seq. vests such authority in the HMDC.

The HMDC was established in 1968 by the enactment of the
Hackensack Meadowlands Reclamation and Development Act, N.J.S.A
13:17-1 et seq. (hereinafter the “Act), to oversee the orde,rly. .co'm-.
prehensive reclamation and development of approximately 21,000 a,cres of
marsh and meadowlands which were declared to be a *“dand resource of
incalculable opportunity for new jobs, homes and recreational sites
RI.J.S:A. 13:17- . The Legislature declared that these land resources needed
special protection from air and water pollution and special arrangement
for the provision qf facilities for the disposal of solid waste™. /4 (Emphasis
addedv),Thus., solid waste managment in the District was to be one of
HMD¢ $ main concerns and the Act vested it with broad authority to
deal with this problem. N.J.S.A. 13:17-1 et seq.; Mun. San. Landfill Auth
2 HMDC, 120 N.J. Super. 118 (App. Div. 1972); Kearny v, Jersey City
Incinerator Auth., 140 N.J. Super. 279 (Ch. Div. 1976).

The Agt authorizes the HMDC to formulate a master plan for de-
velopm_ent in the District. In doing so it must provide disposal facilities
for solid waste generated within or brought into the District. N.J.S.A
13:17-10; N.J.S.A. 13:17-11. The HMDC is also authorized to adopt co&eé
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and standards for the disposal of solid waste. N.J.S.A. 13:17-11. It may
acquire, construct, maintain and/or operate s_o_hq waste facilities and
charge and collect fees for the use of these faC'llllleS, N.J.S.A. 13:17-10.
Additionally, it is authorized to eliminate existing landfilling techniques
and develop new disposal technology. N.J.S.A. 13:17-1; N.J.S.A.
13:17-9(a); N.J.S.A. 13:17-10; NJ.S.A. 13:17-11(a); _Mun. San. Lar?dﬁll
Auth. v. HMDC, supra. Finally, the Act expressly provides that thg written
consent of the HMDC is required before anyone can treat or dispose of
solid waste in the District. N.J.S.A. 13:17-10(d). ]

It is clear from the above that the regulatory scheme established by
the Act vests the HMDC with broad power to regulate waste treated and
disposed of in the District. This includes the authority to control th? flow
of solid waste within the District. To conclude otherwise would seriously
frustrate the legislative intent of the Act by impairing the HMDC’s ability
to effectively eliminate existing disposal techniques of a less environmental-
ly sound nature, i.e., landfilling, and develop and implement new tt?c}y
nology in the waste disposal field such as resource recovery. Thus, it is
apparent that in order to permit the HMDC to carry out its mandate
regarding waste disposal in the District and the orderly development and
reclamation of the region, the Legislature intended tl_]at.th(.e HMDC wguld
have the authority to control the flow of waste within its boundaries.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

August 28, 1979
ANN KLEIN, Commissioner
Department of Human Services
Capital Place One
222 South Warren Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 19—1979

Dear Commissioner Klein: . ) )

A question has arisen as to the authority of special policemen at
Marlboro State Hospital to patrol the perimeter roads adjacent to thal
institution. You are advised that special policemen at Marlbor(? Hgspftal
have the authority to patrol the perimeter roads adjaf:eng to_the institution
as a means to insure the preservation of order on institutional property
and to facilitate the apprehension and return of escapees. ) )

The Commissioner of the now Department of Human Servxces with
the approval of the Attorney General may appoint special policemen for
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each state institution. The powers and duties of special policemen are set
forth in N.J.S.A. 30:4-14 as follows:

[W]ithin the territory prescribed and for the time limited he
[special policeman] shall have the same powers as a constable
of the county or a police officer of a city in criminal cases. His
special duty shall be 1o preserve order in and about the institution
with power to arrest and hold any offender against the public
peace within the limits of his commission. [Emphasis supplied.]

N.J.S.A. 30:4-160 provides that the New Jersey state hospitals shall include
the state hospital at Marlboro and “all farms, grounds or places where
the inmates thereof may from time to time be maintained, kept, housed
or employed.” .

A resolution of this question turns on a determination of the meaning
of the phrase “about the institution” in the above cited statute. Although
there is no helpful legislative history, it is instructive to note that where
the legislature enacted analogous statutes describing the territorial jurisdic-
tion of special state police forces, it stated its intent to include the streets
adjacent to state property. For example, N.J.S.A. 52:17B-9.2 grants
authority to the State Capitol police “at, around and between state
grounds.” Also, N.J.S.A. 18A;6-4.5 empowers campus police officers at
the respective state colleges ““on contiguous streets and highways.” In order
to discern the legislative intent, statutes dealing with the same subject
matter should be construed together. Loboda v. Clark Tp., 40 N.J. 424,
435 (1963). It is reasonable to assume that by its use of the phrase “in
and about the institution™, the Jegislature intended not only to encompass
the existing buildings and lands of the hospital but also all of the perimeter
roads and streets surrounding the hospital premises. It may therefore be
concluded that the duties and authority of a police officer enumerated in
N.J.S.A. 30:4-14 extended to the perimeter roads of the State institution
so long as the exercise of authority on these perimeter roads relates to
the primary responsibility of special policemen to preserve institutional
order.

This conclusion is reinforced by N.J.S.A. 30:4-116 which provides
that:

The chief executive officer of any state institution, or any
subordinate officer or employee of the institution appointed by
him in writing as a special officer, shall have power to arrest
without warrant any inmate committed thereto by order of any
court, who shall leave such institution, without first obtaining a
parole or discharge, and return him or her to the institution. For
purpose of retaking, the chief executive officer or special officer
may go to any place either within or without the state, where the
escaped inmate may be. [Emphasis added.]

" It is well established that in interpreting the scope of an administrative

officer’s powers, an officer should be deemed to have, in addition to the
express authority conferred on him, such incidental authority as may be
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reasonably necessary to achieve the desired legislative objectives. Cam-
marata v. Essex County Park Commission, 26 N.J. 404, 411 (1960). It would
be unreasonable to assume that hospital policemen could effectively pre-
vent escapes and return wanderers without patrolling the roads adjacent
to the hospital property. R .
For these reasons, you are advised that the jurisdiction of special

policemen appointed at State intitutions extends to and includes thg per-
imeter roads adjacent to those institution so long as ic exercise qf
authority on such perimeter roads is consiste_n't with thg primary responsi-
bility to preserve institutional order. In addition, special Pohcemen have
the incidental authority to patrol the perimeter roads contiguous to thpse
institutions as a necessary means to preserve order on the institution
premises and to further the apprehension and return of escapees and
wanderers.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

October 1, 1979

ANN KLEIN, Commissioner
Department of Human Services
Capital Place One

222 South Warren Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 20—1979

Dear Commissioner Klein: o

The Division of Youth and Family Services has asked for an opinion
as to whether it may refuse to process the adoption application of a married
couple solely because they have refused to consent in advance to bloo@
transfusions for their children should they become necessary. The appli-
cants are Jehovah’s Witnesses and such consent would violate their re-
ligious beliefs. It is our opinion that the Division of Youth and Family
Services may take into account a refusal to consent to a blood transfusnlon
for a prospective adopted child along with other pertinent factors bearing
on the best interests of the child, but a refusal to provide such consent
alone should not be determinative of the best interests of the child in all
cases.

It is axiomatic that the primary consideration “in awarding cus}ody
of a child is the promotion of the best interests and welfare of the Chlld.j’
In re Adoption of E, 59 N.J. 36, 45 (1971). N.J.S.A. 9:3-37. Further, it
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is fundamental that determination of the best interests of the child cannot
be made “on the basis of speculative and sweeping generalizations.” In
re Adoption of E, supra, 59 N.J. at 56. The decision must be made “‘in
a highly individualistic manner,” according to the needs and circumstances

.of the particular child. /d “Each case is decided on its own facts and

circumstances.” Fantony v. Fantony, 21 N.J. 525, 537(1956).

In identifying the best interests of the individual being considered for
adoption, *“‘the paramount considerations are the child's safety, happiness
and mental, physical and emotional welfare.” Hoy v. Willis, 165 N.J.
Super. 265, 276 (App. Div. 1978). Any number of factors applicable to
these considerations may be relevant to the ultimate evaluation. The in-
come and financial ability to support the child, as well as the living
conditions of the prospective adopting family, are important. See In re
Adoption by B, 63 N.J. Super. 98, 105 (App. Div. 1960). The educational
level, work record and marital relationship of those wishing to adopt may
be part of the evaluation. See id.; In re Guardianship of B.C.H., 108 N.J.
Super. 531, 539 (App. Div. 1970). The psychological attachments formed
by the child are often of vital importance. Sorentino v. Family & Children’s
Society, 72 N.J. 127 (1976). Questions of ethics and morality, insofar as
they relate to the child’s well-being, may also play a part in the decision.
In re Adoption of E, supra, 59 N.J. at 49-50. Religion, too, may be relevant,
and “. .. when coupled with other considerations may be a factor to be
weighed by the court in determining the advisability of granting an adop-
tion of a child, that factor barring special circumstances ... is not and
cannot be controlling.” /d. at S0.

The refusal of prospective adopting parents to consent, in advance,
to a blood transfusion for their adoptive child is an insufficient reason
to disqualify them from consideration for adoption. The likelihood that
a particular child would need a blood transfusion is not great. Moreover,
if a blood transfusion should become necessary, a court would exercise
its parens patriae power to order the transfusion in the best interest of
the child. State v. Perricone, 37 N.J. 463 (1962), cert. den. 371 U.S. 890
(1962); see John F. Kennedy Memorial Hospital v. Heston, 58 N.J. 576
(1971). Where a transfusion becomes necessary, then, the State has ade-
quate means at its disposal to protect the child’s physical well-being.

On the other hand, the religious practice of the prospective adoptive
parents should not always be ignored. It may be considered as a factor
in the decision. See In re Adoption of E, supra, 59 N.J. at 47-50. The best
interests of the child would undoubtedly permit the Division to elect not
to place a hemophiliac child for adoption in the home of Jehovah’s Wit-
nesses. By the same token, however, the best interests of the child may
differ depending on a prior relationship with the adopting parents. For
example, a prospective adoptive child may have formed psychological
attachments in a foster home which has provided love, guidance and
physical well-being. To prohibit an adoption in such a case solely because
of a possibility that a blood transfusion may be needed in the future clearly
would be inconsistent with the best interests of the child.*

In conclusion, a refusal by Jehovah’s Witnesses to consent to provide
blood transfusions should not be used by the Division of Youth and
Family Services as the sole basis on which to prohibit adoptions by those
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persons. However, a refusal to consent to blood transfusions may be taken
into account along with other pertinent factors bearing on the best interests
of the child.
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: JOSEPH M. GORRELL
Deputy Attorney General

* An administrative policy to impose a blanket prohibition on the adoptiqn. of
children by Jehovah’s Witnesses also raises questions under the Freedom of Rehg_mn
Clause of the First Amendment to the United States Constitution. Since the like-
lihood or the need for a transfusion is remote and could in any event be ordered
by a court, there is some question whether there would be a gonslitulionally
sufficient justification in furtherance of the best interests of the child for such an
absolute ban.

October 9, 1979
CHRISTOPHER DIETZ, Chairman
New Jersey State Parole Board
Whittlesey Road
Trenton, New Jersey

FORMAL OPINION NO. 21—1979

Dear Chairman Dietz:

On September 1, 1979 the New Jersey Code of Criminal Justice
became effective. The Code substantially revises and codifies the State’s
criminal law and also impacts on the parole process. As a result, you have
asked for our advice with regard to the interpretation of N.J.S.A.
2C:43-9(b) and 2C:46-2 insofar as those statutes bear on the parole revo-
cation process under the jurisdiction of the State Parole Board. In particu-
lar, you inquire whether N.J.S.A. 2C:43-9(b) prohibits the forfeiture of
credit for time served on parole (‘“‘street time’') and whether the Parole
Board has the authority to revoke parole where a parolee has failed to
pay a fine in the manner directed by the Board. It is our opinion that
the forfeiture of “street time” on the reimprisonment of .an offender upon
revocation of his parole is prohibited by the Code. The Parole Board
however does retain its preexisting authority to revoke parole because of
the failure of a parolee to pay a fine.

Prior to the enactment of the Penal Code, N.J.S.A. 30:4-123.24
provided for the forfeiture of “street time’ upon the revocation of parole
by the Parole Board. This meant an offender, whose parole had been
revoked and then reincarcerated, would lose credit against his sentence
for all or part of the time spent on parole. The maximum expiration date
of the sentence ordinarily would be administratively extended. The specific
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reason for the revocation of the parole would determine the precise amount
of the forfeiture. Bonomo v. New Jersey State Parole Board, 104 N.J, Super.
226 (App. Div. 1969).

In 1968 a Criminal Law Revision Commission was created by the
Legislature and charged with the responsibility. of developing a new com-
prehensive criminal code. The Commission recommended that the practice
of forfeiting “‘street time” upon parole revocation be abolished. The Com-
mission stated:

A change in existing law is effected by Section 2C:43-9¢
concerning the period of time which an offender could be re-
quired to serve in prison or on reparole, following a revocation
of parole. The longer of either the parole term or the maximum
sentence, viewed from the date of conviction, governs. It is this
period for which the offender may be re-imprisoned upon revo-
cation of parole or subjected to supervision upon re-parole. Time
served successfully upon parole prior to revocation serves to
reduce the parole term and the maximum sentence despite a later
revocation; the offender is not required to ‘back up’ and serve
again in prison any time that he has served upon parole.

We think that this arrangement serves the sense of justice
which offenders share with other men and that it is, therefore,
desirable in itself and a constructive influence upon correction.”
[Vol. IL. Final Report of the New Jersey Criminal Law Revision
Commission, p. 322.]

The legislature adopted that recommendation and N.J.S.A. 2C:43-9(b)*
provides:

If an offender is recommitted upon revocation of his parole, the
term of further imprisonment upon such recommitment and of
any subsequent reparole or recommitment under the same
sentence shall be fixed by the parole board bur shall not exceed
the original sentence determined from the date of conviction.
[Emphasis added.]

Consequently, it is clear that the maximum expiration date of a sentence
may not be extended. The forfeiture of “street time” upon the revocation
of an offender’s parole would no longer be permissible.

With regard to the question concerning fine payments, the Parole
Board is authorized by N.J.S.A. 30:4-123.15 to release an inmate on parole
upon condition that any fine imposed on such inmate be paid through
the probation office of the county of commitment in amounts to be fixed
by the Parole Board. The failure of an inmate to pay such a fine in the
manner directed by the Board would be sufficient cause for the revocation
of parole.

* N.JS.A. 2C:43;9(c) was redesignated as N.J.S.A. 2C:43-9(b) by the Amendments
to the Code approved on August 29, 1979. L. 1979, c. 178.
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The Code also deals with the imposition and collection of fines. In
those instance where an individual is delinquent in the payment of his fine,
N.J.S.A. 2C:46-2(a) provides in pertinent part:

When a defendant sentenced to pay a fine or make restitution
defaults in the payment thereof or of any installment, the court,
upon the motion of the person authorized by law to collect the
fine or restitution, the motion of the prosecutor or upon its own
motion, may recall him, or issue a summons or a warrant of arrest
for his appearance. After a hearing, the court may reduce the
fine or restitution, suspend it, or modify the payment or install-
ment plan, or, if none of these alternatives is warranted, may
impose a term of imprisonment to achieve the objective of the
sentence. The term of imprisonment in such case shall be specified
in the order of commitment. .

Thus, a court is empowered to impose one of several alternatives, including
imprisonment, on an individual for his failure to pay a fine. In light of
this authority of a sentencing court, your inquiry is whether the Board’s
authority derived from N.J.S.A. 30:4-123.15 to revoke parole for the failure
to pay a fine has been repealed by the Criminal Code. It is our opinion
that the Board retains its authority in this area.

It is clear that the express terms of N.J.S.A. 2C:46-2 do not prohibit
the Parole Board from exercising its authority to revoke the parole of a
parolee who is delinquent in the payment of a fine. To construe N.J.S.A.
2C:46-2 to do so would suggest that the mechanism for the revocation
of parole set forth in N.J.S.A. 30:4-123.15 has been impliedly repealed by
the Criminal Code. In establishing the underlying legislative intent, repeals
by implication are not favored. In the absence of an express repealer, there
must be a clear showing of a legislative purpose to effect a repeal. New
Jersey State P.B.A. v. Morristown, 65 N.J. 160, 164 (1974). A review of
the legislative history reveals a Criminal Law Revision Commission rec-
ommendation that the payment of a fine should be a matter for the
sentencing court and not for the parole authority. Vol. II, Final Report,
supra, at 351. It further stated that N.J.S.A. 30:4-123.15 be expressly
repealed. This recommendation was not accepted by the legislature and
the authority of the Parole Board to revoke parole for the failure to pay
a fine has been left intact.

In addition, although both N.J.S.A. 30:4-123.15 and N.J.S.A. 2C:46-2
are designed to insure that fines be paid, the legislative purposes behind
the enforcement mechanism set forth in those statutes are quite different.
A sentencing court under N.J.S.A. 2C:46-2 is given broad authority to
supervise an offender in order to insure compliance with its sentence. The
Parole Board is charged with the responsibility to revoke parole in those
cases where a parolee has given evidence by his conduct that he is unfit
to be further at liberty. N.J.S.A. 30:4-123.23. In appropriate cases the
failure of a parolee to pay a fine in the manner directed by the Parole
Board shall constitute sufficient cause for revocation of parole. N.J.S.A.
30:4-123.15 and N.J.S.A. 2C:46-2 therefore have distinct and independent
legislative objectives. We cannot assume therefore that the legislature by
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its enactment of the Code intended to modify the existing authority of
the Parole Board to revoke parole for the failure to pay a fine.

In conclusion, you are advised that the Code of Criminal Justice
prohibits the forfeiture of *‘street time” in cases of parole revocation, You
are further advised that the Parole Board continues to retain the authority
to revoke parole in appropriate cases where a parolee fails to make fine
payments in the manner directed by the Board.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

October 11, 1979
JOHN A. WADDINGTON, Director
Division of Motor Vehicles
25 South Montgomery Street
Trenton, New Jersey

FORMAL OPINION NO. 22—1979

Dear Director Waddington:

You have asked whether certain Division of Motor Vehicles license
suspension proceedings should be conducted by administrative law judges
under the Administrative Procedure Act. You have also asked whether
the Division may conduct “pre-hearing conferences’ in certain cases in
order to attempt to resolve them informally with the consent of the parties
prior to formal hearing. For the following reasons, it is our opinion that
both of these questions should be answered in the affirmative.

I

It is essential to identify the specific type of case to which you refer.
Such a case arises when the Division is notified by a court that a motorist
has been convicted of a traffic violation or other violation of the Motor
Vehicle Code (N.J.S.A. 39:1-1 ef seq.). Pursuant to N.J.S.A. 39:5-30,' the
Director has the authority to sanction the offending motorist; with possible
sanctions including probation, warning, driver improvement school, and
suspension. Notice of proposed suspension is sent to the motorist and a

1. Point system suspensions pursuant to N.J.S.A. 39:5-30.3 also fall within this
general category. The point system functions by assigning a specific number of
points for each conviction of a traffic violation as set forth in N.J.A.C. 13:19-10.1
et seq. When a motorist accumulates 12 or more points within a three-year period,
suspension is proposed. Credits are available in particular circumstances, e.g., three
credits for each 12-month period of violation-free driving, etc.
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“hearing” (sometimes referred to as an “interview” or ‘“‘conference”) is
conducted upon request by a hearing officer or *‘driver improvement
analyst” designated by the Director. The motorist normally may m.tr.oduce
evidence of mitigating circumstances, his need for a license, and antxc1patqd
hardships resulting from a suspension. At the recommeqdation of his
designee, the Director then provides an appropriate sanction.

A recent amendment to the Adminstrative Procedure Act mandates

that:

All hearings of a State agency required to be conducted as
a contested case under this act or any other law shall be con-
ducted by an administrative law judge assigned by the Director
of the Office of Administrative Law, except as provided by this
amendatory and supplementary act. [N.J.S.A. 52:14B-10(c).]

Thus, the key inquiry is whether the Division’s hearings in these cases
represent “‘contested cases™ as that term is defined in the Administrative
Procedure Act. If so, they will be required to be conducted by an adminis-
trative law judge, rather than by Division hearings officers.

At the outset it must be recognized that:

Once licenses are issued . . . their continued possession may
become essential in the pursuit of a livelihood. Suspension of
issued licenses thus involves state action that adjudicates import-
ant interests of the licensees. In such cases the licenses are not
to be taken away without that procedural due process required
by the Fourteenth Amendment. [Bell v. Burson, 402 U.S. 535,539

(1971).]

In recognition of this fact, the drafters of the Administ’rative ?roccdu;e
Act specifically indicated that license revocation proceedings, with certain
exceptions, are to be considered as “contested cases.” Thus, N.J.S.A.
52:14B-11 mandates that:

No agency shall revoke or refuse to renew any license unless
it has first afforded the licensee an opportunity for hearing in
conformity with the provisions of this act applicable to contested
cases ... Any agency that has authority to suspend a license
without first holding a hearing shall promptly upon exercising
such authority afford the licensee an opportunity for hearing in
conformity with the provisions of this act.

This section does not apply (1) where a statute provides that
an agency is not required to grant a hearing in regard to revo-
cation, suspension or refusal to renew a license, as the case may
be; or (2) where the agency is required by any law to revoke,
suspend or refuse to renew a license, as the case may be, without
exercising any discretion in the matter, on the basis of a judgment
of a court of competent jurisdiction; or (3) where the suspension
or refusal to renew is based solely upon failure of the licensee
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to maintain insurance coverage as required by any law or regu-
lation.?

See also N.J.A.C. 13:19-1.13, incorporating this language almost verbatim
into the Division’s own regulations.

The only question then is whether license suspension cases fall within
any of these three exceptions. N.J.S.A. 39:5-30 provides that the Director
may suspend or revoke a driver’s license for any violation of the Motor
Vehicle Code “after due notice in writing of such proposed suspension,
revocation or prohibition and the ground thereof.” The statute then
authorizes the Director to summon witnesses “to give testimony in a
hearing which he holds looking toward a revocation of a license” (emphasis
supplied) and to delegate the actual conduct of said hearing to designated
employees, who shall then recommend to him “in writing, whether the
said licenses or certificates shall or shall not be suspended or revoked.”
Likewise, N.J.S.A. 39:5-30.3 (governing point system suspensions) states
that:

An accumulation of 12 points within a 3 year period may
cause a driver to be subject to a hearing ... on a rule to show
cause why his driver’s license should not be suspended. . . .

Clearly, neither statute provides that the Director “is not required to grant
a hearing” and, in fact, the implication in each is to the contrary.” Under
both statutes, the Director, after being informed of a licensee’s conviction
under the Motor Vehicle Act, has complete discretion as to whether, and
in what form, an administrative sanction should be imposed. Lastly, none
of these cases concern suspensions for failure to maintain insurance. The
license suspension proceedings in the present situation, therefore, falling
as they do within none of the exceptions listed in N.J.S.A. 52:14B-11,
should be conducted as “‘contested cases” before administrative law judges.

2. A comparable provision in the Federal Administrative Procedure Act, 5 U.S.C.A.
558(c), which states that “[w]hen application is made for a license required by law,
the agency ... within a reasonable time, shall set and complete [contested case-
type] proceedings,” has been literally interpreted as independently mandating con-
tested case-type hearings in all license application situations, United States Steel
Corp. v. Train, 556 F. 2d 822, 833-34 (7 Cir. 1977), New York Path. & X-Ray Lab,
Inc. v. Immigration & N.S., 523 F. 2d 79, 82 (2 Cir. 1975). But see Anti-Pollution
League v. Castle, 572 F. 2d 872, n. at 879 (1 Cir. 1978); Marathon Oil v. Environmen-
tal Protection Agency, 564 F. 2d 1253, n. at 1260-61 (9 cir. 1977), holding that such
provision is primarily concerned merely with setting forth the riming of adminis-

" trative hearings in those license suspension cases which otherwise fall within the

definition of a “‘contested case.”

3. The holding in Tichenor v. Magee, 4 N.J. Super. 467 (App. Div. 1949) that a
hearing is discretionary under N.J.S.A. 39:5-30 no longer appears viable, and
particularly in light of judicial pronouncements in more recent cases championing
the individual’s right to a hearing in license suspension situations. E.g., Bell v. Buson,
supra; Bechler v. Parsekian, 36 N.J. 242 (1961); Kantor v. Parsekian, 72 N.J. Super.
588 (App. Div. 1962).
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11
With reference to your question concerning the informal settlement
of license suspension proceedings, the Administrative Procedure Act
provides that: '

Unless precluded by law, informal disposition may be made
of any contested case by stipulation, agreed settlement, or consent
order. [N.J.S.A. 52:14B-9(d).]

Since no law prohibits an informal disposition prior to hearing it is
clear that the Division may conduct ‘“pre-hearing conferences.” In the
event an informal voluntary disposition cannot be agreed to after such
a conference, a ‘‘contested case” hearing should be conducted by an
administrative law judge.

It is, therefore, our opinion that Motor Vehicle license suspension
hearings held pursuant to N.J.S.A. 39:5-30 should be conducted by admin-
istrative law judges as ‘“‘contested cases.” It is further our opinion that
the Division of Motor Vehicles may conduct “pre-hearing conference” in
an attempt to informally dispose of these license suspension proceedings
with the consent of the parties.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ROBERT M. JAWORSKI
- Deputy Attorney General

October 17, 1979
LOUIS J. GAMBACCINI, Commissioner )
Department of Transportation
1035 Parkway Avenue
Trenton, New Jersey

FORMAL OPINION NO. 23—1979

Dear Commissianer Gambaccini:

You have asked whether it would be lawful for insurance companies
to be involved in the support of public bond issues. The immediate oc-
casion for your inquiry was the selection of the chairman of the board
of a major insurance company to head up a Citizens’ Coalition to cam-
paign for passage of the Transportation Rehabilitation and Improvement
Bond Issue by the voters on November 6. For the following reasons, it
is our opinion that there would be no statutory impediment to insurance
companies’ involvement in public bond referenda.

The controlling statute in this situation is N.J.S.A. 19:34-32 which
makes it a misdemeanor' for insurance corporations or associations doing

1. Under the terms of the newly enacted Penal Code, a misdemeanor shall constitute
for purposes of sentencing a crime of the fourth degree. N.J.S.A. 2C:43-1(b).
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business in New Jersey, as well as their officers, directors, stockholders,
attorneys or agents to:

[Dlirectly or indirectly, pay or use, or offer, consent or agree to
pay or use, any money or property for or in aid of any political |
party, committee, organization or corporation, or for or in aid
of any candidate for political office, or for nomination for such
office, or for any political purpose whatsoever, or for the reim-
bursement or indemnification of any person or money or prop-
erty so used. ...

While it is clear that contributions to or in aid of political parties, commit-
tees, organizations or candidates would violate the above provision, the
answer to your inquiry turns on whether the statute’s prohibition on
corporate payments for “any political purpose whatsoever” should be
interpreted as barring corporate contributions in support of or opposition
to a public referendum.

The meaning of the phrase “for any political purpose whatsoever”
may be determined by its textual setting in the statutory provision. [t is
immediately preceded by a ban on corporate contributions for or in aid
of a political party or organization, a candidate for political office or for
nomination to a political office. All of the items enumerated have a
distinctly partisan political character. When general words follow specifi-
cally named things of a particular class, the general words should be
understood as limited to things of the same class or the same general
character. Transcontinental Gas Pipe Line Corp. v. Dept. of Conservation.
43 N.J. 135, 146 (1964). It may therefore be assumed that the legislature
only intended to prohibit corporate contributions made to or in aid of
essentially partisan political objectives and not to embrace a nonpartisan
public referendum on an issue of statewide importance. This reading of
the statute is also consistent with the rule of statutory construction that
in the event of an ambiguity, a criminal statute should be afforded the
narrowest possible effect (State v. Alveario, 154 N.J. Super. 135 (App. Div.
1977); State v. Brenner, 132 N.J.L. 607, 611 (E. & A. 1945)), which in
this case is again to limit its application to only partisan political contribu-
tions and expenditures.

This conclusion is supported by case law which stands for the prop-
osition that a statutory ban on corporate political contributions to aid or
assist in a public referendum would raise serious questions under the
Freedom of Speech Clause of the First Amendment to the United States
Constitution. In First National Bank of Boston v. Belotti, 98 S.Ct. 1407
(1978), a Massachusetts statute restricted corporate contributions in sup-
port of a public referendum to only instances when an issue “materially
affected” a corporation’s business, property or assets. The United States
Supreme Court held the statute to be in violation of the First Amendment
since the speech which is protected by the Freedom of Speech Clause would
include that of a corporation informing the public on matters of general
interest. Although the Court acknowledged a legitimate government
interest in preventing the corruption of elected officials (which led to the
enactment of laws regulating corporate participation in partisan elections),
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it concluded that there was insufficient justification to restrict corporate
contributions and expenditures for the purpose of influencing a vote on
a public referendum. The Court stated:

[Tlhere has been no showing that the relative voice of corpo-
rations has been overwhelming or even significant in influencing
referenda. . .. Referenda are held on issues, not candidates for
public office. The risk of corruption perceived in cases involving
candidate elections [citations omitted] simply is not present in
a popular vote on a public issue. To be sure, corporate advertising
may influence the outcome of the vote; this would be its purpose.
But the fact that advocacy may persuade the electorate is hardly
a reason to suppress it. ... [98 S.Ct. at 1423.]

In this instance, an interpretation of N.J.S.A. 19:34-32 to prohibit corpor-
ate contributions toward the passage or defeat of a public bond referendum
would be clearly inconsistent with the decision of the Court in Belotti.

The decision of the United States Court of Appeals in Schwartz v.
Rommes, 495 F. 2d 844 (2d Cir. 1974), dealt with a New York statute
which is almost identical to N.J.S.A. 19:34-32. In that case the New York
Telephone Company’s financial contributions to a committee in support
of a proposed state transportation bond issue were challenged as violative
of the state statute. The court held that contributions to a nonpartisan
transportation bond referendum were not encompassed within the meaning
of ‘“‘any political purpose whatsoever.” The court noted that:

Corporate funds paid to a candidate or political party have the
potential of creating debts that must be paid in the form of special
interest legislation or administrative action. In contrast, when the
issue is one to be resolved by the public electorate monies paid
by a corporation for public expression of its views create no debt
or obligation on the part of the voters to favor a corporate
contributor’s special interest. [495 F. 2d at 851.]

2. An analogous statute in N.J.S.A. 19:34-45 provides that no corporation carrying
on the business of a bank, savings bank, cooperative bank, trust, trustee, savings
indemnity, safe deposit, insurance, railroad, street railway, telephone, telegraph, gas,

. electric light, heat or power, canal or aqueduct company or having the right to
condemn land or franchises in public ways shall pay or contribute money to aid
the nomination or election of any person or to aid or promote the interests of any
political party. There is in this instance no prohibition on contributions or expen-
ditures “for any political purpose whatsoever” and the ban is directed solely to
persons and political parties. Consequently, there also would be no legal impediment
to contributions and expenditures by the corporations enumerated in that statutory
section to influence the vote on a nonpartisan public referendum.

Although we conclude there would be no statutory impediment under the
election laws, it should be made clear that the Board of Public Utilities could
determine in individual instances to disapprove such expenditures as allowable
expenses in a rate case.
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The Court of Appeals concluded that to construe the statute in any other
manner would raise serious questions as to its constitutionality.

In sum, it may be assumed to be the legislative purpose that the New
Jersey statute serves the same valid objectives as comparable statutes
interpreted by the courts. The legislative ban on corporate contributions
for “any political purpose whatsoever” in N.J.S.A. 19:34-32 would not,
therefore, include a prohibition on aid or assistance to a nonpartisan public
{efcrendum‘ You are therefore advised that an insurance corporation and
its officers or agents are not prevented from providing financial or other
support toward the passage of the 1979 Transportation Rehabilitation and
Improvement Bond Issue.?

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

SIDNEY GLASER, Director Oetober 23, 1979
Division of Taxation

West State and Willow Streets

Trenton, New Jersey 08625

FORMAL OPINION NO. 24—1979

Dear Director Glaser:

You have asked whether a surviving spouse who was less than 55 years
old at the time of his or her senior citizen spouse’s death is entitled to
the additional annual homestead rebate of $50 on attaining age 55. You
are advised that unless the surviving spouse is over 65, or is permanently
and totally disabled, or was 55 at the time of his or her eligible spouse’s
death, the surviving spouse is not eligible for the additional $50 rebate.

N All residTnts and citizens of New Jersey are entitled to homestead
rebates on real property owned and used as a princi i
el Additionall}; principal residence. N.J.S.A.

If such citizen and resident of this State is of the age of 65
or more years, or is less than 65 years of age yet permanently
and totally disabled, as “disabled" is defined in the “New Jersey
Gross Income Tax Act” (54A:1-2f), or is the surviving spouse of
a de_cea.red citizen and resident of this State who during his lifetime
received a real property tax deduction pursuant to this act or P.L.
1963, c. 172 (C. 54:4-8.40 et seq.), upon the same conditions, with
respect to real property, notwithstanding that said surviving
spouse is under the age of 65 and is not permanently and totally
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disabled, provided that said surviving spouse was 55 years of age
or older at the time of death of said citizen and resident and
remains unmarried, said taxpayer shall annually, upon proper
claim being made therefor, be entitled to an additional rebate. . . .
[N.J.S.A. 54:4-3.80a.] [Emphasis added.]

The constitutional authority for the statute is found in Art. VIII
Sec. 1, para. 5 of the New Jersey Constitution which provides for the
homestead rebates as follows:

The Legislature may adopt a homestead statute which enti-
tles homeowners, residential tenants and net lease residential
tenants to a rebate or a credit of a sum of money related to
property taxes paid by or allocable to them at such rates, and
subject to such limits, as may be provided by law. Such rebates
or credits may include a differential rate or credit to citizens and
residents who are of the age of 65 or more years, or less than
65 years of age who are permanently and totally disabled accord-
ing to the provisions of the Federal Social Security Act, or are
55 years of age or more and the surviving spouse of a deceased
citizen or resident of this State who during his lifetime received,
or who, upon the adoption of this amendment and the enactment
of implementing legislation, would have been entitled to receive
a rebate or credit related to property taxes. [Emphasis added.]

You have suggested that a comparison of the underlined passages in
the above-quoted statutory and constitutional provisions reveals that the
language of the constitutional authorization is broader than the statutory
enactment. An examination of the legislative history of these two
provisions, however, indicates that the Constitution was amended with the
specific intent of authorizing additional rebates for senior citizens and
surviving spouses with the precise requirements of the statute in mind (i.e.,
age 55 or older at the death of the senior citizen spouse). N.J.S.A. 54:4-3.80
was originally enacted as part of L. 1976, c¢. 72. Between its referral to
the Assembly Taxation Committee of the same year, 24 separate actions
on this bill (A 1330, 1976) were taken by the legislature. Thus, the bill
was frequently amended and carefully considered. The bill originally con-
tained language providing for the additional senior citizen rebate which
extended that additional rebate to surviving spouses who were 55 at the
time of their senior citizen spouse’s death.

On May 13, 1976 the Attorney General issued Formal Opinion No.
15—1976 which concluded that the additional senior citizen rebate set forth
in A-1330 violated the constitutional mandate in Art. VIII, Sec. 1, para.
1 requiring uniformity in property taxation. At that time, Art. VIII,
Sec. 1, para. 5 of the Constitution only provided as follows:

The Legislature may adopt a homestead statute which entitles
homeowners, residential tenants and net lease residential tenants
to a rebate or a credit of a sum of money related to property
taxes paid by or allocable to them at such rates, and subject to
such limits, as may be provided by law.
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The reaction to the Formal Opinion was swift. On the very same day
the Senate Revenue Finance and Appropriations Commitee deleted the
unconstitutional language from the pending bill. However, on May 19,
1976 the Senate restored the provisions providing for additional senior
citizen rebates. On May 24, 1976, Assembly Concurrent Resolution No.
109 which was eventually passed and adopted by the voters amending and
adding the second sentence to Art. VIII, Sec. 1, para. 5 of the Constitution
was introduced. The intention of the proposed constitutional amendment
clearly was to make differential senior citizen rebates constitutional. This
intention was expressly set forth in the sponsor’s statement on the concur-
rent resolution:

The purpose of this amendment is to provide for a differential
homestead rebate or credit on property taxes for senior citizens,
disabled persons or their surviving spouses. The senior citizen and
disabled homestead .rebate or credit, under this amendment, fol-
lows the person who otherwise qualifies.

The Constitutional Amendment is designed to eliminate ques-
tions of interpretation of the language granting differential home-
stead tax rebates or credits for senior citizens, the disabled and
surviving spouses which have arisen by virtue of a recent opinion
of the Attorney General which seriously affects the application
of differential homestead exemptions for senior citizens presently
provided for in Assembly Committee Substitute Official Copy Re-
print, for Assembly Bill No. 1330 of 1976 now pending before the
Legislature. [Emphasis added.]

The subsequent history of ACR 109 1976 and A 1330, 1976 are so
inextricably intertwined that one can reasonably conclude that they were

- viewed by the Legislature as part of a package granting to surviving

spouses additional rebates consistent with the statutory formulation. ACR
109 passed in the Assembly on July 2. A 1330 passed in the Assembly
on July 7. Both were passed in the Senate on July 8. The Governor
approved the statute on August 30, 1976. The voters approved the constitu-
tional amendment on November 2, 1976.

It is an established principle of statutory construction that contem-
poraneous enactments of the Legislature are to be read consistently and
harmoniously whenever possible. Department of Labor and Industry v.
Cruz. 45 N.J. 372, 377 (1965). By similar reasoning, the same principle
should also apply in the interpretation of a constitutional amendment
proposed to the people contemporaneously with the enactment of a statute
in pari materia. The usual situation in which this principle is applied is
the case of a statute enacted subsequent to the formal adoption of a
constitutional provision. The principle would appear even more applicable
in the present situation of statutory and constitutional provisions approved
contemporaneously by the Legislature and directed to the same subject
matter.

Therefore, it is our opinion that the Legislature intended Art. VIII,
Sec. 1, para 5 of the Constitution to only authorize the additional rebate
provided for by N.J.S.A. 54:4-3.80 for surviving spouses who are 55 or
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more at the time of a senior citizen spouse’s death. The constitutional
provision does not provide authorization to grant a senior citizen home-
stead rebate to a surviving spouse who attains age 55 after the death of
the eligible senior citizen spouse.*
Very truly yours,
. JOHN J. DEGNAN
Attorney General

By: JOSEPH C. SMALL
Deputy Attorney General

* In any event, the constitutional amendment in Art. VIII, Sec. | p_)ara.'S, is
permissive in character and authorizes the legislature to enact in its discretion a
homestead rebate law which may include rebates to residents who are “55 years
of age or more and the surviving spouse.” It is clear that pursuant to this constitu-
tional authorization, the legislature could enact a statute which was more restrictive
than the constitutional provision. Therefore, a legislative determination to limit the
rebate to only that class of surviving spouse who is at least 55 at the time of the
death, of his or her spouse would be consistent with the constitutional amendx‘n?m
even if it could be read to permit the legislature to extend the benefit to surviving
spouses who were under that age at the time of their spouse's death.

October 23, 1979
WILLIAM H. FAUVER, Commissioner
Department of Corrections
Whittlesey Road
Post Office Box 7387
Trenton, New Jersey 08628

FORMAL OPINION NO. 25—1979

Dear Commissioner Fauver: )

In Formal Opinion No. 21-1979, dated October 9, 1979, it was con-
cluded that the forfeiture of credit for time served on parole (street tim;)
on the reimprisonment of an offender upon revocation of his parpl; is
prohibited by the Code of Criminal Justice. As a result of that opinion,
you have asked whether a parolee should continue to receive credit toward
his sentence for a period of time during which he has absconded from
and avoided parole supervision. For the following reasons, it is our opinion
that credit for time served on parole may not be claimed for a period of
time during which a parolee has unlawfully absconded and absented
himself from parole supervision.

N.J.S.A. 2C:43-9(b) provides:

If an offender is recommitted upon revocation of his parole, the
term of further imprisonment upon such recommitment and of
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any subsequent reparole or recommitment under the same
sentence shall be fixed by the parole board but shall not exceed
the original sentence determined from the date of conviction.
[Emphasis added.]

Although the statutory language provides that the term of further im-
prisonment upon revocation of parole should not exceed the original
sentence, it is well established that a “‘mere lapse of time without imprison-
ment or other restraint contemplated by the law does not constitute service
of a sentence.” Anderson v. Corall, 263 U.S. 193, 196, 44 S.Ct. 43, 68 L.Ed.
247 (1923). A parolee remains in the constructive custody of the super-
intendent of the institution from which he was paroled and under the
immediate supervision of the State Parole Board. N.J.S.A. 30:4-123.15;
Anderson, supra. Therefore, time served on parole would constitute the
service of a sentence. Anderson, supra; Zerbst v. Kidwell, 304 U.S. 359,
58 S.Ct. 872, 82 L.Ed. 399 (1938). On the other hand, an unlawful absence
from such custody and supervision would not constitute the service of a
sentence. Rather, such an occurrence may be compared to an escape of
a prisoner or to the reincarceration of a parolee for a subsequent offense.
In either event, the running of the original sentence would clearly be tolied.
Anderson, supra; Zerbst, supra; Shaw v. Hatrak, 164 N.J. Super. 414, 418,
419 (App.Div. 1978). Consequently, an administrative extension of a maxi-
mum expiration date of a sentence on the recommitment of a parolee to
coincide with the period of time during which the parolee has unlawfully
absented himself, would not increase the original sentence in contravention
of N.J.S.A. 2C:43-9(b).

This conclusion is supported by principles of statutory construction.
It is clear that legislation should not be interpreted in a manner to reach
unreasonable or absurd results. State v. Gill, 47 N.J. 441, 444 (1966). Were
an absconder to be given credit for a period of time during which he was
not under parole supervision, he could avoid recommitment at all if he
avoided recapture unti] his maximum sentence had expired.' The Legis-
lature certainly cannot be assumed to have intended such an absurd result.
Another principle of statutory construction is that primary regard must
be given to the fundamental purpose for which the legislation was enacted
and the spirit of the law will control over a literal reading of its terms.
N.J. Builders, Owners and Managers Assn. v. Blair, 60 N.J. 330, 338 (1970).
The overall legislative objective to insure the public safety by preventing
the commission of offenses through the deterrent influence of sentences
and the confinement of offenders would be frustrated if a parolee were
to be given credit toward his sentence for a period of time during which
he has absconded from and avoided parole supervision. N.J.S.A.
2C:1-2(b)(3).

This conclusion draws further support from a review of the legislative
history of the statute.? The N.J. Criminal Law Revision Commission in

I. An absconder from parole supervision may not be charged with escape under
the new Code. N.J.S.A. 2C:29-5(a).

2. N.J.S.A. 2C:43-9(c), recommended by the Commission, was substantially ident-
ical to N.J.S.A. 2C:43-9(b), which was ultimately enacted.
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providing recommendations to the Legislature perceived the extension of
a maximum expiration date of a sentence for a minor violation of parole
to be unjustifiably harsh. Vol. II, Final Report of the New Jersey Criminal
Law Revision Commission, p. 322. The Commission stated that under the
terms of its proposed revision:

[Tlime served successfully upon parole prior to revocation serves
to reduce the parole term and the maximum sentence despite a
later revocation; the offender is not required to ‘back up’ and
serve again in prison any time that he has served upon parole.
[Final Report at 322.] [Emphasis supplied.]

Thus, although it was the objective of the Commission to eliminate the
dual effect of both a recommitment of a parolee and the forfeiture of credit
for time served successfully on parole, it is readily apparent that it. was
not its purpose to provide credit on parole for the.tir.ne during which a
parolee has avoided parole supervision. The Commlssxon_could not have
contemplated the period during which a parolee remained unlawfully
absent from parole supervision as being “time served successfully on
parole.” The Legislature enacted N.J.S.A. 2C:43-9(b) as recommended by
the Criminal Law Revision Commission and it may be presumed that it
was conversant with and accepted the Commission’s recommendations as
its own. )

For these reasons, it is our opinion that a parolee, on revocation of
parole, may not receive credit on a sentence for a period of time during
which he has unlawfully absconded and absented himself from pa!'olc
supervision. Therefore, the maximum expiration date of the original
sentence may be administratively extended upon revocation of parole for
a period of time equal to the time during which a parolee has unlawfully
absented himself from parole supervision.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ROBERT A. SHIRE
Deputy Attorney General

3. The Commission noted that where the revocation was based upon the com-
mission of a crime while on parole, a separate sentence could additionally be
imposed upon conviction for the crime.
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November 9, 1979

WILLIAM FAUVER, Commissioner
Department of Corrections
Whittlesey Road

P. O. Box 7387

Trenton, New Jersey 08628

CHRISTOPHER DIETZ, Chairman
New Jersey State Parole Board
Whittlesey Road

P. O. Box 7387

Trenton, New Jersey 08628

FORMAL OPINION NO. 26—1979

Gentlemen:

You have requested our advice as to whether a sentence to the state
prison can be aggregated with a sentence to a county correctional institu-
tion for the purpose of determining a single parole ¢ligibility date. Further,
assuming the propriety of such aggregation, you have inquired as to the
appropriate manner of awarding commutation credits on such a combined
sentence. For the following reasons, you are advised that the New Jersey
State Parole Board is vested with the authority to determine a single parole
eligibility date on a combined sentence required to be served in the state
prison. You are also advised that commutation credits provided in
N.J.S.A. 30:4-140 should be credited to an inmate on aggregated terms
of confinement required by law to be served in the state prison.

In August 1978 the legislature adopted a new comprehensive Penal
Code for the State of New Jersey to become effective on September 1,
1979. N.J.S.A. 2C:1-1 et seq. With regard to the question at hand, the
Code of Criminal Justice provides a means for the determination at the
place of confinement of offenders sentenced under its provisions. N.J.S.A.
2C:43-10. A person sentenced to a term of imprisonment of less than one
year should be committed to the jail, penitentiary or workhouse of the
county in which he is convicted, except that in a county of the first class
having a workhouse or penitentiary no sentence of greater than six months
shall be made to a county jail. N.J.S.A. 2C:43-10(c). An offender sentenced
to a term of imprisonment of one year or greater should be committed
to the Department of Corrections and incarcerated in the state prison,
except than an offender may be committed to a county penitentiary or
workhouse where the sentence does not exceed 18 months. N.J.S.A. 2C:
43-10(a), (b). It is therefore clear from this statutory scheme that the place
of confinement is determined by the length of the sentence imposed by
the court.! Furthermore, where a person is sentenced to more than one
term of imprisonment and the sentences are consecutive, N.J.S.A.

1. It should be noted that an individual may be sentenced to an indeterminate term
of incarceration. The parole authority with respect to such sentences resides in the
appropriate Board of Trustees and not the State Parole Board. See N.J.S:A. 30:4-146
et seq., 30:4-153 er seq.
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2C:43-10(d) provides that “the terms shall be aggregated for the purpose
of determining the place of imprisonment....”? ~ '

In order to determine the role of the Parole Board under this amended
statutory scheme, it is necessary to briefly review the existing authority
of that agency. The Parole Board has been given the duty to determine
the time and conditions under which persons serving sentences in the state
prison may be released on parole.” N.J.S.A. 30:4-123.5. Further, the Parole
Board has been vested with the responsibility to determine the parole of
inmates sentenced to county correctional institutions where an inmate has
been sentenced to a term having a maximum greater than one year and
who has served at least one year of such term.® N.J.S.A. 30:4-123.35. In
sum, therefore, the Parole Board is the paroling authority for offenders
sentenced to confinement in the state-prison or to county correctional
facilities for a period of one year or more.

A reading of the statutory authority of the Parole Board together with
the newly imposed requirements regarding the place of confinement of
inmates would, therefore, lead to the following conclusions. An offender
sentenced to multiple consecutive county sentences that total 12 months

2. While the statute does not provide a definition of consecutive terms of incarcera-
tion, it should be noted that sentences which are concurrent in part and consecutive
in part may properly be aggregated for purposes of the calculation of parole
eligibility dates. Formal Opinion No. 8—1977. Memorandum Opinion of Attorney
General 1959—P-4. There is no reason why the same result should not obtain for
purposes of determining the place of imprisonment under an aggregated sentence.
Therefore, multiple county sentences or a multiple state/county sentence, which are
concurrent in part and consecutive in part, may be aggregated in order to determine
where the offender is to be confined.

3. N.J.S.A. 30:4-123.5 provides in pertinent part:

It shall be the duty of the board to determine when, and under what
conditions, subject to the provisions of this act, persons now or hereafter
serving sentences having fixed minimum and maximum terms or serving
sentences for life, in the several penal and correctional institutions of this
State may be released upon parole.

This statute defines the Board’s parole jurisdication with respect to inmates serving
minimum-maximum terms in state institutions. Such inmates are state prison in-
mates since N.J.S.A. 2A:164-17 requires that all sentences to the state prison be
for a minimum-maximum term. Cf. N.J.S.A. 30:4-148; 30:4-155. The Penal Code
does away with minimum-maximum terms. Rather, an offender is sentenced for
a specific term of years, N.J.S.A. 2C:43-6; 2C:43-7. However, this change in the
style of sentencing was not meant by the legislature to delimit the Board’s jurisdic-
tion with respect to inmates sentenced under the Penal Code and committed to the
state prison. N.J.S.A. 2C:43-9(a). '

4. The pertinent part of N.J.S.A. 30:4-123.35 provides:

any prisoner in a county penitentiary serving a term having a maximum
greater than a year and who has served at least one year of such term
shall be permitted to make application to the board for parole.

The statute refers to inmates serving sentences in the county penitentiaries. However,
parole eligiblity is available to inmates of county jails and county workshouses on
the same conditions applicable to inmates of county penitentiaries under N.J.S.A.
30:4-123.35. Davis v. Heil, 132 N.J. Super. 283 (App. Div. 1975), aff'd 68 N.J. 423
(1975).
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or greater in the aggregate would be confined in the state prison unless
a county has a penitentiary or workhouse. Thus, the State Parole Board
would be the paroling authority for such an inmate, since he would in
all likelihood be confined in the state prison and the total aggregate length
of sentences imposed is greater than one year. N.J.S.A. 30:4-123.35. It is
furthermore clear that where the total of multiple county sentences in the
aggregate exceeds 18 months, an individual would be required to be con-
fined in the state prison (N.J.S.A. 2C:43-10(d), N.J.S.A. 2C:44-5(a)(2)),
and the Parole Board would be the paroling authority for such an offender.
In any case where it is determined by a court to be appropriate to impose
consecutive sentences in whole or in part to state and county correctional
institutions (N.J.S.A. 2C:44-5), an offender should be confined in the state
prison since the total aggregate sentence would be in excess of one year.
The Parole Board would in this case as well be the paroling authority,
since the offender is confined in the state prison and the total aggregate
length of sentences is greater than one year. In all of the above cases,
therefore, an offender is within the authority of the Parole Board and it
may determine a single parole eligibility date for the aggregated sentence |
required to be served in the state prison.

There is no similar statutory provision which provides for the aggrega-
tion of sentences for the determination of the place of confinement prior
to the enactment of the Criminal Code. It is our opinion, however, that
the same conclusion should obtain in those cases as well. N.J.S.A.
30:4-123.10 provides in pertinent part:

Whenever, after the effective date of this act, 2 or more
sentences to run consecutively are imposed at the same time by
any court of this State upon any person convicted of crime herein,
there shall be deemed to be imposed upon such person a sentence
the minimum of which shall be the total of the minimum limits
of the several sentences so imposed, and the maximum of which
shall be the total of the maximum limits of such sentences. For
purposes of determining the date upon which such a person shall
be eligible for consideration for release on parole, the board shall
consider the minimum sentence of such person to be the total
aggregate of all the minimum limits of such consecutive sentences
and the maximum sentence of such person to be the total ag-
gregate: of all of the maximum limits of such consecutive
sentences.

With regard to consecutive sentences imposed upon pris-
oners prior to July 3, 1950, and also with regard to consecutive
sentences imposed upon prisoners subsequent to July 3, 1950, by
different courts at different times, all such consecutive sentences,
with the consent of the prisoner, may be aggregated by the board
to produce a single sentence, the minimum and maximum of
which shall consist of the total of the minima and maxima of
such consecutive sentences. Such aggregation shall be for the
purpose of establishing the date upon which such prisoner shall
be eligible for consideration for release on parole.
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It is clear that minimum-maximum consecutive sentences required to be
served in the state prison may be aggregated for purposes of determination
of a single parole eligibility date on both sentences. Although the express
terms of the statute do not refer to the aggregation of state prison sentences
with consecutive sentences to county correctional institutions, the decision
of the Supreme Court of New Jersey in Cain v. New Jersey State Parole
Board, 78 N.J. 253 (1978), provides a compelling analogy. The court held
in that case that consecutive sentences to a county correctional institution,
irrespective of the length of each term, may be aggregated for purposes
of the determination of a single parole eligibility date under N.J.S.A.
30:4-123.10. The fixed term imposed in a sentence to a county institution
is to be taken as both a minimum and maximum for the purposes of
aggregation under the statute.

Consequently, it would seem reasonable to assume that the Parole
Board should similarly have jurisdiction to aggregate and determine a
single parole eligibility date for consecutive sentences to the state prison
and to a county correctional institution which in the aggregate total one
year or more. An inmate sentenced to consecutive state and county
sentences would be within the authority of the Parole Board on account
of the state prison sentence even without regard to the length of the
consecutive county sentence. Also, N.J.S.A. 30:4-123.10 expressly provides
that all consectutive minimum-maximum sentences may be aggregated for
the purpose of determining parole eligibility. It is clear from Cain that
county sentences may be regarded as minimum-maximum sentences for
the purposes of aggregation. Secondly, sentence aggregation for minimum-
maximum terms is essentially for the purpose of determining a point at
which, during the service of a sentence, an offender may be released from
confinement in a custodial facility.® To require an inmate to shuttle be-
tween the state prison and a county penal facility in order to serve a portion
of a sentence to that facility before total release from confinement would
frustrate the underlying legislative benefit conferred by the provision for
aggregation of sentences. In re Fitzparrick, 9 N.J. Super. 511 (Cty. Ct.
1950), aff’d 14 N.J. Super. 213 (App. Div. 1951). Finally, the aggregation
of sentences under these circumstances would have the beneficial effect
of harmonizing the treatment of inmates sentenced prior to the effective
date of the Penal Code with those sentenced after that date.

In sum, the Parole Board has the authority to determine a single
parole eligibility date for an inmate who is sentenced to either consecutive
terms in the state prison and in a county correctional facility or to multiple
terms in a county correctional facility which in the aggregate total more
than one year. This conclusion is consistent with the underlying holding
of the Supreme Court of New Jersey in Cain that criminal offenders should
be considered for parole release by the State Parole Board without regard
to the length of their individual sentences if the aggregate total of those
sentences is for a duration of greater than one year.

5. Parole has been defined as a procedure whereby a prisoner is permitted to serve
the final portion of his sentence outside the gates of the institution on certain terms
and conditions in order to prepare him for his eventual return to society. In re
Clover, 34 N.J. Super. 181, 188 (App. Div. 1955).
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You further inquire, assuming state and county consecutive sentences
and multiple county sentences should be aggregated for determining the
place of incarceration in the state prison, as to the appropriate manner
of providing commutation/good time credits on an aggregated sentence.
It is necessary to briefly review the legislative provision for commutation
and good time credits in both state and county correctional institutions
in order to put this question in the proper context. Prior to the enactment
of the Penal Code, inmates of the state prison serving minimum-maximum
sentences received commutation credits for continuous orderly deport-
ment. This served to reduce both the minimum and maximum terms of
such sentence. N.J.S.A. 30:4-140. The entire appropriate statutory entitle-
ment was credited to the inmate as of his commitment to the state prison
and was subject to divestment only if the inmate engaged in flagrant
misconduct, Formal Opinion No. 16—1976. Similarly, inmates serving
sentences in county jails and penitentiaries were permitted to receive, on
account of good conduct, a remission with respect to the service of their
sentences. N.J.S.A. 2A:164-24. Both of these statutes, then, enhance the
ability of officials to maintain discipline in correctional facilities. Since
these statutes were not repealed by the legislature when it enacted the Code
of Criminal Justice, it is evident that the legislature intended these credits
to be applied to sentences imposed under the Code.

Although inmates of both state and county correctional institutions
are eligible to receive credits for good behavior, the statutory scheme for
the award of credits is different. An inmate of a county correctional
institution cannot receive more than one day of credit in the remission
of his sentence for every six days of his sentence, regardless of the length
of the sentence. On the other hand, commutation credits are remitted to
inmates of state correctional institutions on a progressive schedule linked
directly by N.J.S.A. 30:4-140 to the length of the sentence in years or a
fractional part thereof. Therefore, the place of confinement mandated by
law is determinative of the manner in which good time credits are received
by an inmate.

It is evident on the face of N.J.S.A. 30:4-140 that the legislature has
directed prison officials to remit the progressive time credits upon any
person committed to any state correctional institution. Where an offender
by reason of his term of imprisonment is deemed to be a state prison
inmate, he should receive commutation credits as of the date that his
sentence requires confinement in the state prison. In the case of multiple
state prison/county correctional institution sentences, an inmate should
be awarded the progressive commutation credits set forth in N.J.S.A.
30:4-140 on the total aggregated sentence for which an inmate must be
confined in the state prison. Where N.J.S.A. 2C:43-10 mandates that a
sentence or multiple sentences to a county correctional institution be served
in the state prision, commutation credits provided under N.J.S.A. 30:4-140
should be awarded to an inmate as of the date that such county inmate
must be confined in the state prison.

In conclusion, it is our opinion that the State Parole Board has the
authority to compute a single parole eligibility date on an aggregated
sentence required to be served in the state prison. It is further our opinion
that the Department of Corrections should award commutation credits
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provided by N.J.S.A. 30:4-140 on the full aggregated sentence required
to be served in the state prison.
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

December 20, 1979
JOANNE E. FINLEY, M.D., M.P.H.
Commissioner of Health
Department of Health
Health and Agriculture Building
Trenton, New Jersey 08625

FORMAL OPINION NO. 27—1979

Dear Dr. Finley: .

You have asked whether regulations recently adopted by the Public
Health Council of the Department of Health with respect to smoking in
certain public places have been superseded by provisions of the State’s new
criminal code. .

The Public Health Council, which consists of eight members ap-
pointed by the Governor, is empowered, among other functions, to adopt
“such reasonable sanitary regula®ions nor inconsistent with the provisions
of this act or the provisions of any other law of thi.f State as may be.necessarx
properly to preserve and improve the public health in this Sta}te.
(Emphasis added.) Such regulations are designated as the Stat; Sanitary
Code. N.J.S.A. 26:1A-7. The Sanitary Code “may cover any subject affect-
ing public health, or the preservation and improvcme?’t. of pu.bhc health
and the prevention of disease in the State of New Jersey,” including, among
other designated functions, “prohibiting nuisances hazardous to human
health.” Ibid. . _

In Décember 1978 a public hearing on proposed smoking regulations
was conducted by former Judge Goldmann on behalf of the Council.
Following the submission of an extensive Report and Recommendations,
the Council in April 1979 adopted smoking rcgulanor}s supstanually as
proposed in a notice published in the New Jersey Re.glster in November
1978. N.J.A.C. 8:15-1.1 er seq. Essentially, the regulations which apply to
certain restaurants, retail food stores, health care facilities, and places of
public assembly or attendance, require the owner or operator of. sucE
establishments to restrict smoking to designated ‘‘smoking permitted
areas and to provide adequate mechanical means of ventilation of smoke
in these areas. They are scheduled to go into effect on January I, 1980.

The Sanitary Code regulations contain a spgciﬁc referenpe Fo.(he
provision of the new Code of Criminal Justice that imposes quasi-criminal
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penalties against persons who smoke in certain public places. N.J.A.C.
8:15-1.5(c). N.J.S.A. 2C:33-13 reads in full as follows:

a. Any person who smokes or carries lighted tobacco in or
upon any bus or other conveyance, other than in the places
provided, is a petty disorderly person.

b. Any person who smokes or carries lighted tobacco in any
public place, including but not limited to places of public accom-
modation, where such smoking is prohibited by municipal ordi-
nance under authority of R.S. 40:48-1 and 40:48-2 or by the
owner or person responsible for the operation of the public place,
and when adequate notice of such prohibition has been con-
spicuously posted, is guilty of a petty disorderly persons offense.
Notwithstanding the provisions of 2C:43-3, the maximum fine
which can be imposed for violation of this section is $200.00.

¢. The provisions of this section shall supersede any other
Statute and any rule or regulation adopted pursuant o law.
[Emphasis added.]

This provision replaced a more narrow provision of Title 2A that
prohibited smoking or carrying lighted tobacco only in buses or trolley
cars and made violations punishable by a maximum fine of $25. N.J.S.A.
2A:170-65.

The issue here is whether the subsection of N.J.S.A. 2C:33-13 that
“supersedes any other statute and any rule or regulation adopted pursuant
to law” serves to invalidate the Sanitary Code regulations in question.
Obviously, this repealing clause cannot be read literally, for to do so would
mean the obliteration of every other existing law and regulation. On the
other hand, there can be no doubt from the language of this clause that
it was intended to be far-reaching. Since the superseding clause of N.J.S.A.
2C:33-13 does not explicitly designate that “statutes, rules or regulations”
intended to be repealed, it is appropriate in attempting to ascertain the
precise scope of this clause to seek whatever guidance may be gleaned from
the statute’s legislative history. As the court-stated in Carth. Char., Dio.
of Camden v. Pleasantville, 109 N.J. Super, 475, 485 (App. Div. 1970), “It
is . .". clear that when uncertainties or ambiguities exist it is appropriate
for the court, in order to ascertain legislative intent, to examine the history
of the enactments, including any statements attached to the bills which
were enacted into law.”

The legislative history of N.J.S.A. 2C:33-13 unequivocally establishes
a legislative intent to supersede the Sanitary Code regulations at issue. A
statement on the Assembly bill that culminated in N.J.S.A. 2C:33-13 states
that its purpose is “to clarify that smoking in a public place is to be
governed by the municipal ordinance or by the owner or person responsible
for the operation of the pubic place.” Any doubt left by this statement
respecting the intent to preclude regulation of smoking in public places
by government bodies other than municipalities is dispelled by the state-
ment filed by the Senate Judiciary Committee. That statement avers that
the purpose of N.J.S.A. 2C:33-13 is ““to clarify that smoking in a public
place is to be governed by the municipal ordinance or by the owner or
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person responsible for the operation of the public place and not by rule
or regulations of an executive agency. The amendment would preclude en-
Sforcement of smoking regulations by an executive agency.” (Emphasis
added.)

We are mindful of the significant public health objectives underlying
adoption of the Sanitary Code smoking regulations. As noted at the outset,
however, the very statute pursuant to which the regulations were adopted
states that Code regulations promulgated by the Public Health Council
must be consistent with State statutes. See Borden's Farm Products v. Board
of Health, 36 N.J. Super. 104, 114 (Law Div. 1955). In view of the un-
equivocal evidence of legislative intent to preclude the Council from adopt-
ing or enforcing regulations respecting smoking in public places, it must
be concluded that the Sanitary Code regulations in question are superseded
by N.J.S.A. 2C:33-13.

For these reasons, it is our opinion that the regulations promuigated
by the Public Health Council dealing with smoking in public places in
N.J.A.C. 8:15-1.]1 et seq. have been superseded by the Code of Criminal
Justice. Accordingly, the regulations may not be implemented or enforced.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

January 10, 1980
JOSEPH P. LORDI, Chairman
Casino Control Commission
379 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 1—1980

Dear Chairman Lordi:

You have inquired with regard to the legality of a backgammon
tournament which a casino hotel operator proposes to sponsor at its
business premises. The hotel operator is currently undecided as to whether
or not to charge a nominal admission fee to the tournament or to permit
free participation by the contestants. We have concluded that the proposed
backgammon tournament would not violate the criminal laws of New
Jersey provided that no admission fee is charged, either directly or indirect-
ly, for participation in the tournament.

The backgammon tournament format at issue is fairly standard and
has been utilized at casinos throughout the world, including Las Vegas,
Monte Carlo and Paradise Island in the Bahamas. Backgammon is a game
in which a series of counters are moved over a board with the object of
placing all the counters in a prescribed position. The movement of the
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counters is governed by the roll of dice. The results of a throw of the dice
are applicable only to the contestant on behalf of whom the dice are
thrown. Certain positioning of the counters in the course of the game will
increase the probability of victory. A player who is adept at manipulating
his or her counters to attain favorable positions has an advantage. None-
theless, no matter how skilled a player is, she or he can only manipulate
the counters in conformity to the roll of the dice. Hence, an unskilled
player who attains a series of favorable throws of the dice can defeat a
more skilled player whose throws of the dice preclude advantageous move-
ment of her or his counters. )

The sponsor of the proposed tournament intends to conduct the
contest on a limited participation basis. The number of entries will be
finite. Each player will engage in a single game of backgammon with
another player. The loser is eliminated from the competition, while the
winner goes on to play another round against another player. The single
elimination process is repeated in a series of rounds until only one player
remains undefeated. He or she is the winner of thé competition. The
tournament itself consists of a number of such single elimination contests
so that each player has more than one opportunity to win. The winners
of these various competitions are rewarded with valuable prizes, including
substantial quantities of cash.

The purpose of the tournament is to promote commercial activity at
the hotel and casino in which the tournament is being conducted. Ad-
ditional spinoff benefits may accrue to other enterprises doing business
in the general area. The tournament’s sponsors hope to schedule it at a
period when lessened commercial activity is anticipated at the hotel-casino.

New Jersey’s Constitution establishes an antigambling policy. M.J.
Const. (1947), Art. 1V, §7, par. 2; see F.O. No. 9, 1978.' The Legislature
has effectuated this policy through a series of statutory enactments. Those
enactments applicable in the criminal context are embodied in the
provisions of N.J.S.A. 2C:37-1 er seq. which superseded, on September
1, 1979, NJ.S.A. 2A:112-1 er seq. and N.J.S.A. 2A:121-1 er seq. See
N.J.S.A. 2C:98-2.

Pursuant to N.J.S.A. 2C:37-2 promoting gambling is a criminal of-
fense punishable by a scale of sanctions which range from a third degree
crime to a disorderly persons offense. Criminal liability for maintaining
a place where gambling activity is taking place is created by N.J.S.A.
2C:37-4.

1. The constitutional prohibition on legislatively authorized gambling provides:

No gambling of any kind shall be authorized by the Legislature unless
the specific kind, restrictions and control thereof have been heretofore
submitted to, and authorized by a majority of the votes casted by, the
people at a special election or shall hereafter be submitted to, and
authorized by a majority of the votes cast thereon by the legally qualified
voters of the State voting at a general election . ... [N.J. Const. (1947),
Art. IV. §7, par. 2.]

Casino gambling, state lotteries to aid education and raffles and bingo games
sponsored by charitable organizations have been exempted from this anti-gambling
proscription. N.J. Const. (1947), Art. 1V, §7, par. 2(A), (B), (C).
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N.J.S.A. 2C:37-1(b) provides:

“Gambling” means staking or risking something of value upon
the outcome of a contest of chance or a future contingent event
not under the actor’s control or influence, upon an agreement
or understanding that he will receive something of value in the
event of a certain outcome.

This definition requires that a participant must risk “something of value™
before any gambling can occur. *“Something of value” is separately defined
in N.J.S.A. 2C:37-1(d) as such items as money or tokens or such intangible
forms of consideration as extensions of credit or free entries into games
for which a charge is generally exacted.? If the participants in the backgam-
mon tournament were required to pay any admission fee directly or in-
directly, then they would be “risking” something of value on their chances
of success in the tournament. However, the absence of any admission fee
would preclude a finding that any gambling activity could occur because
the backgammon players would not be risking “something of value.” This
same analysis would apply to the question of whether the backgammon
tournament was a “lottery,” within the meaning of N.J.S.A. 2C:37-1 er
seq. Lotteries are defined as a specialized form of gambling scheme in
which “something of value” is tendered as a consideration for partici-
pation. N.J.S.A. 2C:37-((h). Once again, the absence of an admission fee
establishes that nothing of value, as defined in the Code of Criminal
Justice, will be transferred by the participants to the promoters or sponsors
of the backgammon tournament. It seems clear that the definition of
“something of value” in N.J.S.A. 2C:37-1(d) means that mere partici-
pation, or presence, by a contestant will not constitute “consideration”
sufficient to support the existence of a lottery in violation of the criminal
law. This is consistent with recent views on the scope of the concept of
“consideration” in the gambling and lottery context. See, e.g., F.O. No.
9, 1978.

Finally, the promotors of the backgammon tournament have asserted
that, “no betting of any kind on the players or the outcome will be
permitted or sanctioned.” This is essential because any betting, including
the formation of pools or “auctions™ in which monies are divided based
upon the results of the tournament, would constitute “‘gambling” within
the meaning of N.J.S.A. 2C:37-1(b). The promotors or facilitators of any
such pools or auctions would be criminally liable for promoting gambling
in violation of N.J.S.A. 2C:37-2: If the hotel-casino operators know that
such gambling activity is taking place on portions of their premises open
to the general public, then they and the hotel-casino will be criminally
liable under N.J.S.A. 2C:37-4 for maintaining a gambling resort. See

2. N.J.S.A. 2C:37-1(d) provides:

“Something of value” means any money or property, any token, object
or article exchangeable for money or property, or any form of credit or
promise directly or indirectly comtemplating transfer of money or of any
interest therein, or involving extension of a service, entertainment or a
privilege of playing at a game or scheme without charge.
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N.J.S.A. 2C:37-1(j). Provided that no such activity is permitted and that
no admission fee is assessed either directly or indirectly such as by con-
ditioning participation on the purchase of any goods or services, the
proposed backgammon tournament will not contravene the criminal laws
of New Jersey.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: EDWIN H. STIER
Assistant Attorney General

January 18, 1980
MR. BARRY SKOKOWSKI
Acting Director
Div. of Local Government Services
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 2—1980

Dear Mr. Skokowski:

You have raised questions as to whether municipalities and counties
are permitted to enter into agreements with non-profit corporations to
provide for the investment of deferred compensation funds or to partici-
pate in commercially managed investment firms providing plans for de-
ferred compensation. You are hereby advised that municipalities and coun-
ties are not authorized to enter into agreements with either non-profit or
commercially-operated organizations which provide for the investment of
deferred compensation funds.

Any municipality or county may set up a deferred compensation plan
for its employees. N.J.S.A. 43:15B-1 et seq. A local unit which establishes
such a plan must designate one or a group of its public officials or its
governing body as the ‘“named fiduciary” responsible for implementing
the plan. The named fiduciary is empowered to take “any steps reasonably
necessary to implement the plan consistent with this act (emphasis added)”
and with the requirements of the Internal Revenue Service. N.J.S.A.
43:15B-3(e). N.J.S.A. 43:15B-3(a) requires that thie employer (the local
unit) shall invest all moneys from the plan which are not needed for
immediate payment of benefits in one of three specific ways: interest-
bearing securities in which savings banks of the State are authorized to
invest their funds; deposits in interest-bearing accounts; or deposits in the
State of New Jersey Cash Management Fund. N.J.S.A. 43:15B-3(b) further
provides that if the State creates a deferred payment compensation plan,
the local units may participate in that plan. (Such a plan was created
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through the enactment of L. 1978, c. 39, N.J.S.A. 52:18A-163 et seq.)
However, N.J.S.A. 43:15B-1 et seq. contains no specific provision
authorizing the local units to enter into agreements with organizations
offering deferred compenation plans.

In fact, the legislative history of the act clearly indicates that the
Legislature did not intend to permit such activity. When the act was first
introduced on February 9, 1976, as A-1475, it authorized local units to
invest deferred compensation funds in interest-bearing securities in which
savings banks of the State were authorized to invest their funds or to make
deposits in interest-bearing accounts. Additionally, the bill specifically
authorized the investment of such funds in plans which involved either
the purchase of a group annuity contract from an insurance company or

b. Entering into a trust and other agreements with a national non-
profit organization offering a deferred compensation plan as a
service to employers. [A-1475, §5b.]

Clearly, this version of the bill would have permitted the use of outside
deferred compensation plans by local units as an alternative to investment
in interest-bearing securities in which savings banks of the State might
invest their funds, to deposits in interest-bearing accounts or to the
purchase of group annunity contracts.

In April of 1977, a bill, S-3223, was introduced to create the State
of New Jersey Cash Management Fund and to permit local units to deposit
their moneys in the Fund instead of in approved banks or trust com-
panies.* Subsequently, on June 27, 1977, the Senate amended A-1475. The
amendment deleted section 5 of the bill, which permitted use of national
non-profit deferred compensation plans, and added a new section 3 which
permitted the local units to invest in the New Jersey Cash Management
Fund or in any State deferred compensation plan which might be created
in the future. Further, on December 1, 1977, the Senate also deleted from
the bill a separate paragraph, originally part of §5, which permitted the
employer to enter into an agreement with an entity designated by the
employee to provide for the investment of amounts of deferred compensa-
tion. See Governor’s comments to Assembly Bill No. 1475, December |,
1977. These amendments clearly indicate that the Legislature intended to
remove from the local units the option of using private deferred compensa-
tion plans or investment services and instead to limit the investment or
deposit of unneeded deferred compensation funds by such units to other
specific, statutorily delineated categories of investment.

Such an interpretation is supported by a comparison of N.J.S.A.
43:15B-1 et seq., with the express language in N.J.S.A. 52:18A-163 e seq.,
which established the New Jersey State Employees Deferred Compensation
Board. In contrast to the provisions of N.J.S.A. 43:15B-1 et seq., the latter
statute explicitly provides that the New Jersey State Employees Deferred
Compensation Board may contract.

* §-3223 was enacted and was signed into law on November 2, 1977, as L. 1977,
c. 281. It established the State and New Jersey Cash Management Fund, N.J.S.A.
52:18A-90.4, and authorized local units to participate therein. N.J.S.A. 40A:5-14.
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[w]ith one or more private organizations for the administration
of all or part of the [deferred compensation] plan, including the
management and investment or either thereof of deferred and
deducted salary funds.... [N.J.S.A. 52:18A-167(a)(2).]

The Board’s decision to make such a contract is subject to the prior
approval of the State Investment Council. /d. The statute also provides
that such private organizations may not distribute information about any
deferred compensation program or benefits without prior approval from
the Division of Investment. N.J.S.A. 52:18A-167(d).

Thus, where the Legislature intended to authorize the use of private
deferred compensation plans, it did so through an explicit, regulated
scheme. N.J.S.A. 43:15B-1 et seq. lacks any such specific authorization for
the use of private deferred compensation organizations. Further, since
specific permissive language was actually deleted from the original bill,
it is reasonable to conclude that the Legislature did not intended to permit
local entities to participate in privately operated plans or to permit named
fiduciaries of the local units to make agreements with non-profit entities
for the investment of deferred compensation funds. Rather, the statutory
scheme provides that local entities are to invest any deferred compensation
funds, not immediately required for use, only in those types of investments
which the Legislature has expressly described in the act.

In conclusion, you are advised that counties and municipalities are
not authorized to participate in commercially managed deferred compensa-
tion plans or to enter into agreements with non-profit corporations to
provide for the investment of deferred compensation funds. You are
further advised, however, that such local units may participate in any
deferred payment compensation plan established by the State for the

State’s employees and, through such a plan, in any deferred compensation

plans administered and managed by private organizations with whom the
New Jersey State Employees Deferred Compensation Board may contract.
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: SUSAN L. REISNER
Deputy Attorney General
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January 18, 1980

MR. BARRY SKOKOWSKI
Acting Director )
Div. of Local Government Services
Department of .Community Affairs
363 West State Street

Trenton, New Jersey 08625

FORMAL OPINION NO. 2—1980

. Skokowski: )
Dearyl;/Iur have raised questions as to whetl?er municipalities and counties
are permitted to enter into agreements with non.-proﬁt corporations to
provide for the investment. of deferred compensation f_ur.xds or to partici-
pate in commercially managed investment firms proxfxcjmg. plans for de-
ferred compensation. You are hereby advised that n.xumc.lpalmes and coun-
ties are not authorized to enter into agreements ?‘Vlth either 'non-proﬁt or
commercially-operated organizations which provide for the investment of

ensation funds. )

dCfel';Cr?y ‘;;)Tnpicipality or county may set up a deferred compensation 'plan
for its employees. N.J.S.A. 43:15B-1 e seq. A loqal unit \yhlch e'stabhsh‘es
such a plan must designate one or a group of its .pubhc qfﬁcxals or its
governing body as the “named fiduciary” respons:klc for 1mplementg}g
the plan. The named fiduciary is empowered to talfe any steps reasonably
necessary to implement the plan consistent with this act (empl_lasls added)

and with the requirements of the Internal Revenue Service. N.J.S.A.
43:15B-3(e). N.J.S.A. 43:15B-3(a) _requires that {he employer (the lo?al
unit) shall invest all moneys from the plan which are not n.ee.ded or
immediate payment of benefits in one of three specific ways: u}te:jcst-
bearing securities in which savings banks .of the State are authorized to
invest their funds; deposits in interest-bearing accounts; or deposits in the
State of New Jersey Cash Management Fund. N.J.S.A. 43:15B-3(b) further
provides that if the State creates a deferred payment compensation plan,
the local units may participate in that plan. (Such a plan was created
through the enactment of L. 1978, c. 39, N._J.S.A. 52:18/}-163 et ;gq,)
However, N.J.S.A. 43:15B-l er seq. contains no specxﬁc provision
authorizing the local units to enltcr into agreements with organizations

i eferred compenation plans. o

orferirrllgfgctf, the legislxz)itive histgry of the ac_:t.c]ear]y indicates that the
Legislature did not intend to permit such activity. When the act was first
introduced on February 9, 1976, as A-1475, it aut.honzed l.o.cal.umtslto
invest deferred compensation funds in interes}-bearmg.sccurmes in which
savings banks of the State were authorized to invest their fun.ds orto make
deposits in interest-bearing accounts. Adfiltlonally, t.he }?111 specnﬁgal[y
authorized the investment of such funds in plans _whlch involved either
the purchase of a group annuity contract from an insurance company or

b. Entering into a trust and other agreements with a national non-

profit organization offering a deferred compensation plan as a
service to employers. [A-1475, §5b.]
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Clearly, this version of the bill would have permitted the use of outside
deferred compensation plans by local units as an alternative to investment
in interest-bearing securities in which savings banks of the State might
invest their funds, to deposits in interest-bearing accounts or to the
purchase of group annunity contracts. )

In April of 1977, a bill, S-3223, was introduced to create the State
of New Jersey Cash Management Fund and to permit local units to deposit
their moneys in the Fund instead of in approved banks or trust com-
panies.* Subsequently, on June 27, 1977, the Senate amended A-1475. The
amendment deleted section 5 of the bill, which permitted use of national
non-profit deferred compensation plans, and added a new section 3 which
permitted the local units to invest in the New Jersey Cash Management
Fund or in any State deferred compensation plan which might be created
in the future. Further, on December I, 1977, the Senate also deleted from
the bill a separate paragraph, originally part of §5, which permitted the-
employer to enter into an agreement with an entity designated by the
employee to provide for the investment of amounts of deferred compensa-
tion. See Governor’s comments to Assembly Bill No. 1475, December 1,
1977. These amendments clearly indicate that the Legislature intended to
remove from the local units the option of using private deferred compensa-
tion plans or investment services and instead to limit the investment or
deposit of unneeded deferred compensation funds by such units to other
specific, statutorily delineated categories of investment,

Such an interpretation is supported by a comparison of N.J.S.A.
43:15B-1 et seq., with the express language in N.J.S.A. 52:18A-163 e seq.,
which established the New Jersey State Employees Deferred Compensation
Board. In contrast to the provisions of N.J.S.A. 43:15B-1 er seq., the latter.
statute explicitly provides that the New Jersey State Employees Deferred
Compensation Board may contract.

[w]ith one or more private organizations for the administration
of all or part of the [deferred compensation] plan, including the
management and investment or either thereof of deferred and
deducted salary funds.... [N.J.S.A. 52:18A-167(a)(2).]

The Board’s decision to make such a contract is subject to the prior
approval of the State Investment Council. /d. The statute also provides
that such private organizations may not distribute information about any
deferred compensation program or benefits without prior approval from
the Division of Investment. N.J.S.A. 52:18A-167(d).

Thus, where the Legislature intended to authorize the use of private
deferred compensation plans, it did so through an explicit, regulated
scheme. N.J.S.A. 43:15B-1 et seq. lacks any such specific authorization for
the use of private deferred compensation organizations. Further, since
specific permissive language was actually deleted from the original bill,
it is reasonable to conclude that the Legislature did not intended to permit

* §.3223 was enacted and was signed into law on November 2, 1977, as L. 1977,
c. 281. It established the State and New Jersey Cash Management Fund, N.J.S.A.
52:18A-90.4, and authorized local units to participate therein. N.J.S.A. 40A:5-14,
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Jocal entities to participate in privately operated plans or to permit nam_ed
fiduciaries of the local units to make agreements with non-profit entities
for the investment of deferred compensation funds. Rather, the statutory
scheme provides that local entities are to inves't any deferred compensation
funds, not immediately required for use, on'ly in _those types of investments
which the Legislature has expressly described in the act.

In conclusion, you are advised that counties and municipalities are
not authorized to participate in commercially managed deferred compensa-
tion plans or to enter into agreements with non-pr.oﬁt corporations to
provide for the investment of deferred compensation fu'nc.is. You are
further advised, however, ‘that such local ur}its may participate in any
deferred payment compensation plan estal_)hshed by the State for }he
State’s employees and, through such a ;_)lan, in any.def.erred compensation
plans administered and managed by private organizations with whom the
New Jersey State Employees Deferred Compensation Board may contract.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: SUSAN L. REISNER
Deputy Attorney General

January 25, 1980

JERRY FITZGERALD ENGLISH, Commissioner
Department of Environmental Protection

Labor and Industry Building

John Fitch Plaza

Trenton, New Jersey 08625

FORMAL OPINION NO. 3—1980

Dear Commissioner English: S )

The Solid Waste Administration has requested an opinion interpreting
the Solid Waste Management Act and the Solid Waste Utility Qontrol Act
of 1970, to determine whether solid waste ‘managemem districts, acting
pursuant to solid waste management planning, 'have thc'a authority to re-
quire that solid waste generated within the districts be dlfecte(.i to specific
waste disposal facilities. Please be advised that the planning (.j]Stl'lC{S have
authority to formulate a solid waste management plan showing the desti-
nation of wastes generated within the districts, and that t}}e New Jersey
Department of Environmental Protection has final authority to approve
and render operative such a plan. Similarly, the Board of Pub]lc }thlltles
Commissioners may designate a solid waste management district as a
franchise area to be served by one or more persons engaged in solid waste
disposal, and in this manner the B.P.U. may exercise control over the
destination of the waste stream. )

At the outset, it is important to recognize that environmentally sound
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solid waste disposal, as well as the efficient and economical provision of
solid waste collection and disposal services, are matters which directly
affect the public health, safety and welfare. N.J.S.A. 13:1E-2, N.J.S.A.
48:13A-2. Hackensack Meadowlands v. Mun. Landfill Authority, 68 N.J.
451 (1975); Southern Ocean Landfill v. Ocean Tp., 64 N.J. 190 (1974). The
Legislature has therefore enacted a comprehensive scheme mandating the
strict regulation of all solid waste collection and disposal operations.
N.J.S.A. 13:1E-1 er seq., N.J.S.A. 48:13A-1 et seq. To ensure environmen-
tal quality, the Act prohibits any person from engaging “in the collection
or disposal of solid waste” without obtaining approval from the DEP.
N.J.S.A. 13:1E-5(a). Moreover, in order to assure the economic integrity
of the operation, no person may engage ‘‘in the business of solid waste
collection or solid waste disposal until a certificate of public convenience
and necessity” is issued by the B.P.U., N.J.S.A. 48:13A-1, 6 er seq. In
combination, these statutes provide for a far-reaching regulatory program
designed to remedy the ‘“‘grave problem” to the public health generated
by improper solid waste collection and disposal. N.J.S.A. 13:1E-2.

The Act initiates this overall solid waste management scheme by
mandating a regional planning approach as a basis for solid waste collec-
tion and disposal throughout the State. N.J.S.A. 13:1E-2, 4, 5, 20 e seq.
This planning required by the Act consists of several distinct stages, and
commences with the promulgation by the DEP of ‘‘general guidelines
sufficient to initiate the solid waste management process by solid waste
management districts . ..” N.J.S.A. 13:1E-6(a)(3). These “planning dis-
tricts” are coincidental with the twenty-one counties and the Hackensack
Meadowlands Development Commission. N.J.S.A. 13:1E-19.

The next step in the planning process is actual plan formulation and
development by the planning districts. N.J.S.A. 13:1E-20, 21. This entails
comprehensive planning studies to obtain regional data, including an in-
ventory and appraisal of all facilities within the district. N.J.S.A. 13:1E-21.
The waste disposal needs of the region, as well as a strategy to be applied
in meeting same, are also to be developed, N.J.S.A. 13:1E-21, and a site
plan depicting the location of “suitable sites to provide solid waste facili-
ties” to meet such regional needs must be prepared. N.J.S.A.
13:1E-21(b)(3). It is also required that during this planning process, the
districts analyze the “solid waste collection systems and transportation
routes” within the respective districts. N.J.S.A. 13:1E-21(a)(4). The clear
objective is thus to commence formulation of a management plan which
most effectively and economically controls waste collection and disposal.
N.JS.A. 13:1E-2, 6, 7, 20 et seq. .

After the district plan is formulated, the plan must then be submitted
to the public for comment at a public hearing. N.J.S.A. 13:1E-23(c),
N.J.S.A. 13:1E-24(c)(e). Thereafter, the district must “adopt or reject, in
whole or in part, the solid waste management plan.” N.J.S.A. 13:1E-23(e).
Any plan so adopted must include all facilities approved by the DEP
during the district’s period of initial plan formulation. N.J.S.A. 13:1E-4(b).

Finally, after promulgation of the guidelines and after these prior
stages of plan development, public hearings, and adoption of a plan in
whole or in part by a district, the planning scheme is concluded by sub-
mission of the plan to the Commissioner of the DEP for review and final
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approval. The Commissioner has authority to modify, reject or approve
such plans, and to set forth the procedures to be followed by a district
upon remand of the plan. N.J.S.A. 13:1E-24. In the final analysis, the
Commissioner is authorized to “adopt and promulgate any modification
or replacement he deems necessary with respect to the solid waste manage-
ment plan.” N.J.S.A. 13:1E-24(g). This power is to be exercised so as to
encourage ‘“‘maximum practicable use of resource recovery” facilities.
N.J.S.A. 13:1E-6(a)(3), 6(b)(1), N.J.S.A. 13:1E-21(b)(2). The districts must
then implement the plan ordered and approved by the Commissioner.
N.J.S.A. 13:1E-24(f).

It is against the background of this mandatory planning system that
the question herein presented must be considered. Review of the Act
demonstrates that the actual authority granted to the districts is to plan
for solid waste management within the district, and subsequently to imple-
ment the respective solid waste management plans. N.J.S.A. 13:1E-20 et
seq. As an integral part of this planning process, the district is to develop
a strategy to most effectively provide waste disposal services to the region.
N.J.S.A. 13:1E-21(b)(2). The districts are to consider, among others, such
planning elements as transportation routes, economic impacts, suitable
sites, and encouragement and implementation of resource recovery.
N.J.S.A. 13:1E-21. The apparent intent of such comprehensive planning
is to coordinate solid waste management on a regional and State-wide
basis. N.J.S.A. 13:1E-2. The management plan developed by the district
may therefore provide for the channelization of wastes to specific facilities
if such planning is reasonably deemed ‘to best effectuate the regional
strategy so formulated. District planning may thus provide an effective
blueprint setting forth the disposal sites for wastes generated within the
region. See, N.J.S.A. 13:1E-20, 21 and N.J.S.A. 13:1E-2(c), where the Act

refers to “particular facilit[ies] . .. [which have been] designated [in the

plan] as the place of disposal ...”.

Since the DEP is required, after approval of the plan, to register only
those facilities (including collection and disposal operations) which con-
form to the district plan, any new registration may be conditioned upon
receipt of wastes as directed in the district plan. N.J.S.A. 13:1E-4, 5, 26.
Moreover, the registrations of existing facilities, in appropriate instances,
may be amended by the DEP to reflect the provisions of the district plan,
N.J.S.A. 13:1E-5(c), thereby bringing present facilities into compliance
with the legislative objective and planned concept to direct waste in such
a manner as to effect environmentally sound and economically efficient
solid waste management. As a result of district planning, a waste manage-
ment strategy directing the solid waste stream to specific facilities may be
developed by the districts. After approval of such a district plan by the
DEP, the strategy may be implemented by the respective districts, N.J.S.A.
13:1E-4, 20 et seq.

Similarly, the B.P.U. is integrally involved in this management pro-
cess. Not only can the B.P.U. designate a district as a “franchise area to
be served by one or more persons engaged in solid waste collection . . .
[and] disposal,” but also by regulating the rate structures of solid waste
facilities, the B.P.U. can encourage a marketplace where the new and
established operators may be motivated towards conformity with the dis-
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trict plan. N.J.S.A. 48:13A-5, N.J.S.A. 48:13A-4, 7; N.J.S.A. 13:1E-2. 22
N.J.S.A. 48:2-25. In this manner, the strategy directing wastes to spe’ciﬁc,
disposal/processing facilities can be further effectuated.*

It is therefore our opinion that the Solid Waste Management Act and
the Solid Waste Utility Control Act establish the authority of the solid
waste districts through their comprehensive planning to direct the flow of
wastes to selected destinations. The exercise of administrative authority
by the DEP can effectuate compliance with the district plans, and the
B.P.U. can either directly franchise an area, or otherwise influence the
marketplace through rate-setting in such a manner as to affect the flow
of waste materials throughout the districts. N.J.S.A. 13:1E-1 er seq.,
NJ.S:A. 48:13A-1 et seq. N.J.S.A. 48:2-1 er seq. Therefore, through the
combined abilities of the districts, the DEP and the B.P.U., solid waste
generated within a district may be directed to specific waste disposal
facilities.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: NATHAN M. EDELSTEIN
Deputy Attorney General

* The gverall management scheme set forth in the Act and the Utility Act involving
re_gt_:lat!on of both the environmental and economic aspects of solid waste collection
utlhzauon.and disposal may necessitate control over the flow of wastes from poini
of generation to final disposal. See, Public Hearing Before New Jersey Legislature
Senate Committee(s) on Energy, Agriculture and Environment and County and Munici-
pal Government on Senate Bill No. 624 (Solid Waste Management)(1974) (Statement
of Senator Matthew Feldman); N.J.S.A. 13:1E-2, N.J.S.A. 48:13A-2. If, for exam-
ple, the complex technology associated with resource recovery is to be phased.in
throughout the State, as required in the Act, N.J.S.A. 13:1E-2, 6, 21, then the wa§te
stream must be directed in such a manner as to encourage the development of these -
faf:llmes. Cf. In re Combustion Equipment Associates, Inc., 169 N.J. Super. 305 (App.
Div. 1979). The means selected by the Legislature to accomplish such a com-
prehennge waste management program is regional planning, from which will be
gcter.ml_nt_:d *the most efficient, sanitary and economical ways of collection, dispos-
ing, limiting, and utilizing solid waste . . .” N.J.S.A. 13:1E-2(b)(6), see also, N.J.S.A. -
48:13A-2_, 5. These regional plans then form the basis against which any application
for a solid waste collection or disposal registration must be evaluated by the DEP,

N.J.S.A. 13:1E-4, 26, and upon which the B.P.U. is to exercise its li i i
NISA dhiames ercise its licensing authority,
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January 31, 1980
MR. BARRY SKOKOWSKI
Acting Director )
Div. of Local Government Services
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 4—1980

Dear Mr. Skokowski: ) .
You have inquired as to whether amounts to be raxsec} py a munici-
pality to cover an anticipated deficit in the budget of a mumcxpal.l)f ov\{ne‘d
or operated utility are to be considered as exempt from the municipality’s
cap under the Local Government Cap Law. qu the reasons set forth
below, you are advised that those amounts which a municipality may
appropriate in anticipation of a deficit in its Utlllle b'ud,gets for a forth-
coraing fiscal year are not exempt from a mumcxpall'ty s budget.cap.

Municipalities are by statute aulhorizcd. to establish or acquire and
to own or operate various types of public utilities. N.J.S.A. 40:62-1 e seq.
Further, they are authorized to establish rental or other charges for such
services as may be provided by such utilities. N.J.S.A. 40:62-.1_33 N.J.S.A.
40:62-77. The revenues generated by the operation of such utilities as well
as the appropriations made for such operations are required to be set forth
in a separate section of the budget of any mumcnpallt.y yvhxch owns or
operates such a utility. N.J.S.A. 40A:4-33. Such appropriations are further
required to be separated into at least three categories, specifically oper-
ations, interest and debt retirement, and deferred charges and. statutory
expenditures. N.J.S.A. 40A:4-34. Additionally, all moneys denvcd.from
the operation of such a utility, as well as any other moneys applicable
to its support, are to be segregated and kept in a separate fund known
as a “‘utility fund” and are, subject to N.J.S.A. 40A:4-35, to be appl{ed
only to the payment of the operating and upkeep costs and the debt service
charges of the utility. N.J.S.A. 40A:4-62.

In the event that the operation of a mumcxpa.lly owned or o_plcrat.ed
public utility has resulted or will result in a deficit, then a munlqlpallty
is required to include in its utility budget an appropriation spfﬁcnept to
cover such a deficit. N.J.S.A. 40A:4-35. The purpose underlying this re-
quirement would clearly appear to be a furtherance of the general pol}cy
of the Local Budget Law, N.J.S.A. 40A:4-1 ef seq., that all local governing
bodies operate on a ‘‘cash basis” and accordingly appropriate sufficient
moneys in their annual budgets to meet all anticipated expenditures during
the course or the fiscal year. N.J.S.A. 40A:4-2; N.J.S.A. 40A:4-3.

N.J.S.A. 40A:4-45.3(¢) excludes from a municipality:s budget cap any
amounts appropmated to fund a preceding year’s deficit. It provides as
follows:

In the preparation of its budget a municipality shall limit any

increase in said budget to 5% over the previous year's final
appropriations subject to the following exemptions:
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e.  Amounts required for funding a preceding year's deficit; . . .
[Emphasis supplied.]

As was noted in Formal Opinion No. 3—1977, p. 9, the apparent intent
of the Legislature in providing for such an exclusion was to exempt from
the spending limitation established by the Local Government Cap Law
any amounts necessary to fund deficits from preceding years created by
the failure of local governments to realize revenues anticipated for such
years. Futher, as was noted in that opinion, the exclusion created by
N.J.S.A. 40A:4-45.3(e) serves to ensure that appropriations made to cover
a preceding year's deficit which has resulted from a'shortfall in the collec-
tion of anticipated revenues in the preceding year, whether for general
municipal or municipal utility purposes, will not occasion cuts in other
government services in the following year. Formal Opinion No. 3—1977,
p. 9.

In construing a statute, it is clear that the language in the provision
is to be given its ordinary and well-understood meaning unless an explicit
indication exists to the contrary. Service Armament Co. v, Hyland, 70 N.J.
550 (1976); Safeway Trails, Inc. v. Furman, 41 N.J. 467 (1964), cert. denied
370 US. 14, 85 S. Ct. 144, 13 L. Ed. 2d 84. In reading N.J.S.A.
40A:4-45.3(¢) in light of this principle, it is evident from the plain and
ordinary meaning of the language in the provision that the Legislature
intended that the exclusion set forth therein apply only to deficits which
had arisen in a preceding fiscal year and not to deficits which are antici-
pated in the coming fiscal year. Formal Opinion No. 3—1977 reflects this
conclusion. Such a conclusion is also supported by the fact that where
the Legislature has intended to encompass both existing and anticipated
deficits'in a statutory provision, it has done so explicitly in a manner which
indicates that it intends to encompass both. See N.J.S.A. 40A:4-35.
Further, whereas not excluding appropriations to cover a preceding year’s
deficit from a municipality's cap might well have the consequence of
reducing the appropriations available for other necessary governmental
services, such is not the case with regard to anticipated deficits since a
governing body which owns or operates a public utility can for a forth-
coming fiscal year increase the rental or other charges it makes for the
services provided by the utility to ensure that the revenues available to
the utility will meet the cost of such a utility. See, e.g., N.J.S.A. 40:62-13;
N.J.S.A. 40:62-77. A municipality may then, without being restricted under
the Local Government Cap Law, to appropriate such revenues to offset
anticipated costs in the operations of the utility. You are, therefore, advised
that a municipality may not exclude from its budget cap any amounts
appropriated to cover an anticipated deficit in the budget of a municipal
owned or operated utility.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: DANIEL P. REYNOLDS
Deputy Attorney General
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February 26, 1980

HON. DONALD P. LAN
Secretary of State

State House

Trenton, New Jersey 08625

FORMAL OPINION NO. 5—1980

Dear Secretary Lan: ) '
You have requested an opinion as to whether a candidate for election

to the Legislature must meet the qualifications for office set forth in the
State Constitution by election day or by the day he assumes office. For
the reasons set forth herein, you are advised that a candldate. for the Senate
or General Assembly must satisfy the minimum age requirement at {he
time that he is sworn into office, that he must have met the respective
citizenship and residency qualifications by election day, and that he must
be entitled to the right of suffrage on the day that he ﬁlgs a ceruf}cate
of acceptance with the Secretary of State, be tbat at the time of filing a
iti r upon accepting a write-in nomination. )
pmm'lcflrlleoquallzficationspforg eligibility for the Legislature are set forth in
N.J. Const., Art. 1V, §l, par. 2:

No person shall be a member of the Senate who shali not
have attained the age of thirty years, and have been a citizen a.nd
resident of the State for four years, and of the district for which
he shall be elected one year, next before his election. No person
shall be a member of the General Assembly who shall. not have
attained the age of twenty-one years and have been a citizen a.nd
resident of the State for two years, and of the district fqr which
he shall be elected for one year, next before his election. No
person shall be eligible for membership in the Legislature unless
he be entitled to the right of suffrage.

Thus, a candidate for either the General Assembly or the Senate must meet
a set of three general qualifications:

1. minimum age requirement (Senate—30 years; General As-
sembly—21 years), L

2. citizenship and residency requirements (Senatcf citizen and
resident of the State for four years, and of the district . . . one
year”; General Assembly——‘citizen and resident of the State
for two years, and of the district . .. one year’”), and a

3. requirement that he be entitled to the right of suffrage.

The general rule is that the time as of wl}ich eligibility to an ofﬁce
is to be determined is to be discovered in applicable statutes or constitu-
tional provisions. Murray v. Murray, 7 N.J‘. Super. 5:&9, 556 (Law Div.
1950). In this case, the phrase “next before h}s electxon. would not appear
to qualify the respective minimum age requirements; mdef:‘d, such a cou-
pling would not provide a sensible phrase sequence [e.g. . S}’,l’?:l]] e have
attained the age of thirty years, ... next b.efor.e his eleclgon ]. Sl{lce the
minimum age is a requisite to “membership” in the Legislature, it must
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be assumed, in the absence of any further qualifier, that it must be satisfied
by the time that the individual will be sworn into office. Cf. Wurizel v.
Falcey, 69 N.J. 401 (1976).

However, the phrase “next before his election” manifestly is intended
to apply to the citizenship and residency requirements. Accordingly, by
election day, a candidate for the Senate must “have been a citizen and
resident of the State for four years and of the district .. one year,” and
a candidate for General Assembly must “have been a citizen and resident
of the State for two years and of the district . . . one year.,” These
citizenship and residency requirements are computed backwards from
election day.

The Constitution also sets forth as a requirement of membership in
either house of the Legislature that the person be “entitled to the right
of suffrage.” A separate provision of the Constitution defines those persons
who shall be entitled to the right of suffrage, N.J. Const., Art. 11, par.
3(a).* Although the Constitution provides no definitive guide as to the
time when this constitutional requirement must be satisfied, the procedural
provisions of the election laws do impose certain requirements. In this
regard, a candidate for the Legislature is obliged to file a petition with
the Secretary of State to appear either on the primary election ballot or
directly on the general election ballot. N.J.S.A. 19:13-3, 19:13-9, 19:23-6,
19:23-14. A candidate nominated for office in a petition must annex to
such petition a certificate indicating, among other things, that “the can-
didate is a resident of and a legal voter in the jurisdiction of the office
for which the nomination is made.” NJ.S.A. 19:13-8, 19:23-15. Likewise,
an individual nominated by write-in votes must thereafter file a similar
certificate of acceptance. N.J.S.A. 19:23-16. In view of these statutory
requirements, a candidate for the Legislature must be entitled to the right
of suffrage at the time of filing a petition or, alternatively, at the time
of filing a certificate accepting a write-in nomination.

You are therefore advised that a candidate for election to the Legis-
lature must meet the qualifications for office set forth in the New Jersey
Constitution, Art. IV, §1, par. 2 as follows: he must satisfy the minimum
age requirement by the day he is sworn into office; he must meet the
citizenship and residency requirements by election day, and he must be
entitled to the right of suffrage on the day that he files a certificate with
the Secretary of State accepting the nomination, be it as an accompaniment
to his petition or in response 1o a write-in vote,

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: JANICE S. MIRONOV
Deputy Arrorney General

*Art. II, par. 3(a) reads in relevant part;
Every citizen of the United States, of the age of 18 years, who shall have
been a resident of this State and of the county in which he claims his
vote 30 days, next before the election, shall be entitled to vote for all
officers that now are or hereafter may be elective by the people, and upon
all questions which may be submitted to a vote of the people.

See also, N.JS.A. 19:4-1, 19:31-5.
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February 29, 1980
JERRY F. ENGLISH, Commissioner.
Department of Environmental Protection
P.O. Box 1390
Trenton, New Jersey 08625

FORMAL OPINION NO. 6—1980

Dear Commissioner English: ) o

Our advice has been requested on certain'quesuons pertaining to the
expanded implementation of the permit requirements of the Wate}-froqt
Development Law. N.J.S.A. 12:5-1, et seq. The threshold question is
whether the Waterfront Development Law authorizes the Departm;nt of
Environmental Protection to regulate dcvello'pment on uplands ad_]ac_:ent
to navigable waters or streams. It is our opinion ‘t‘hat the statgte provides
jurisdiction to regulate any development on the “‘water-front” portion of
uplands adjacent to navigable waters or streams. .

N.J.S.A. 12:5-3, the key operative provision of the law, provides as

follows:

All plans for the development of any water-froyt upon any
navigable water or stream of this State or bounding thereon,
which is contemplated by any person or municipality, in the
nature of individual improvement or devclopment or as a part
of a general plan which involves the construction or alteration
of a dock, wharf, pier, bulkhead, bridge, pipe line, cable, or any
other similar or dissimilar water-front development shall be first
submitted to the Department of Environmental Protection. No
such development or improvement shall be commenced or ex-
ecuted without the approval of the Department of Enwr‘onmental
Protection first had and received, or as hereinafter in this chapter
provided.

Thus, the statute requires State approval for any “water-fror.n develop-
ment” that is either similar or dissimilar to the specifically mentioned types
of dcvciopmem. The inquiries therefore are, what. area is physically encom-
. passed by the term waterfront and what constitutes developmcnt.. .
The Waterfront Development Law was passed in 1914, The legislative
history reveals that it was passed in response to a need for the State to
assume a direct role in the regulation of harbor Qe\{elopment for com-
petitive economic reasons. In its 1914 Fourth Preliminary Report to the
Legislature prior to passage of the legislation, the temporary Nev':‘Jersey
Harbor Commission recommended direct State control over the ‘water-
front, the waterways and the upland adjacent thereto”. Fourth Preliminary
Report of the New Jersey Harbor Commission, p. 6 (1914). Clearly, then,
the perceived need for this remedial law was to regulate uplands as well
as water areas. ' o )
This conclusion is reinforced by the unambiguous dictionary meaning
accorded to the term waterfront. According to.Webs'ter.'s New Collegl’ate
Dictionary (1977 ed.) it means “land, land with buildings, or a section

134

ATTORNEY GENERAL

of a town fronting or abutting on a body of water”. Black’s Law Dictionary
(4th ed. 1968), defines waterfront as “land or land with buildings fronting
on a body of water”. See Ciry of Long Beach v. Lisenby, 175 Cal. 575,
166 P. 333, 335, cited in Black’s. Thus, without reasonable doubt the term
waterfront as used in the Waterfront Development Law, was intended to
Include the uplands adjacent to navigable waters or streams.

On the ancillary question of what constitutes “development” require-
ing a permit, the listing of specific structures in N.J.S.A. 12:5-3 followed
by the statement ““or any other similar or dissimilar water-front develop-
ment”, can reasonably be viewed as inclusive of all structures of whatever
type under the permit requirement. Under this view, the specific examples
are seen as merely illustrative of typical waterfront structures, but by no
means intended by the Legislature as exhaustive or limiting in any way.
In its Fourth Preliminary Report the Harbor Commission also touched
upon this issue and called for State approval of any improvement or
construction whatever. Fourth Preliminary Report of the New Jersey
Harbor Commission, p. 9 (1914). Thus, consistent with the expressed legis-
lative purpose to remedy the perceived evil of unregulated waterfront
development, it may be concluded that the Legislature intended to require
a permit for all structures erected in the waterfront area. To conclude
otherwise and give the term development a limited meaning obviously
would tend to frustrate the essential underlying purpose of the Waterfront
Development Law.

Your second inquiry is to what extent does the waterfront extend,
and in particular, may the Department extend it by rule or otherwise to
1000 feet from the water. While it is certain that the concept of regulating
a waterfront includes regulating development on uplands, the concept or
term waterfront is elusive in its precise spatial definition. However, in light
of the purpose of the law in promoting and safeguarding water oriented
activities and in light of the direct waterfront nature of the specific exam-
ples of development mentioned in N.J.S.A 12:5-3, it must be concluded
that the waterfront to be regulated under the law is no larger than the
area of the first substantial land use that directly adjoins the water and
not an area extending 1000 feet inland. Since regulation of the first substan-
tial land use (or area where that potential use will take place) is enough
to promote and protect water oriented activities by insuring access, avail-
ability to dockage, etc., and since it is also large enough by definition,
to encompass any development as called for by N.J.S.A. 12:5-3, the law
does not contemplate regulation extending automatically 1000 feet inland.*

It is also necessary to address the nature of the substantive standards
to be adopted by the Department in its administration of the permit
requirements of the Waterfront Development Law. The permissible scope

* More precise definition of the waterfront should be undertaken by administrative
rule. For example, a rule regulating at least the first 100 feet would be appropriate
since it can reasonably the assumed that the first significant land use will occupy
at least that large an area (a typical building lot is in excess of 100 feet deep).
Moreover, the rule could indicate that where the potential area for the first signifi-
cant land use extends more than 100 feet inland, a permit will be required for that
entire use of the waterfront, subject to a reasonable maximum distance limitation.
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of such regulations lies in an understanding of the legislative purpose in
enacting the Waterfront Development Law. That purpose was to promote
the development and revitalization as well as to safeguard the port facilities
and waterfront resources for the public’s overall economic advantage.
Fourth Preliminary Report, supra. The Wate_rfrom Development La\:v
therefore justifies the adoption of standards to insure access to the Sta(tig s
waterways for all water-dependent uses and, conve:rsely, standard; is-
couraging nonwater-dependent uses frgm usurping t}le waterfront.
Futhermore, a variety of other considerations may come into play in the
determination of an appropriate use in a particular case so long as they
are in furtherance of the essential purposes underlying the_ Wat.erfro_nt
Development Law. For example, the development of extensive hlgh rise
housing on the waterfront would not be consistent with the legnsladtlve
purpose to insure access to waterways for water dependent uses an at
the same time denial of a permit may serve the purpose of protecting the
scenic or aesthetic appearance of the waterfront. In summary, therefore,
so long as regulations adopted under the Waterfront De\felopmf:nt Lawf
are designed to carry out and are in futherance of .the: primary intent o
the Waterfront Development Law, they may be perrpwmb]y used to control
the exercise of administrative discretion in the issuance of waterfront
ment permits.
deve}l?lpsummgtion, it is our advice that the Department may regulate the
portion of uplands adjacent to the State’s navngable waterways that con-
stitutes the waterfront, but that the waterfront is a relatively narrow strip
of land whose precise geographical limit sh_ould _bg defined b){ _ru\e in
accordance with the criteria set forth in this opinion. In addition the
substantive standards that are to be used to guide Department permit
decisions under the Waterfront Development Law must be.m gccqrd with
the Legislature’s intent to promote the d.e\’/clopmem. revna!lzau;)l{; :and
safeguarding of the waterfront for the public’s overall economic wellbelng.
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: JOHN M. VAN DALEN
Deputy Attorney General
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March 28, 1980
MR. BARRY SKOKOWSKI
Acting Director
Div. of Local Government Services
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 7—1980

Dear Mr. Skokowski:

A question has arisen with regard to whether payments made for
municipal services provided to newly constructed redevelopment or hous-
ing projects undertaken pursuant to the Urban Renewal Corporation and
Association Law of 1961, the Urban Renewal Nonprofit Corporation Law
of 1965, or the New Jersey Housing Finance Agency Law may be excluded
from the budget cap of a municipality. For the reasons set forth herein,
you are advised that any revenue generated by such payments for services
provided to redevelopment projects constructed pursuant to the Urban
Renewal Corporation Law of [961 and the Urban Renewal Nonprofit
Corporation Law of 1965, which is in excess of the amount of revenue
which was generated by the payment of taxes on improvements located
on the property prior to the construction of such new projects would fall
outside of a municipal budget cap. You are further advised, for the reasons
set forth herein, that any revenue generated by such payments for services
provided to housing projects constructed pursuant to the New Jersey
Housing Finance Agéncy Law which is in excess of the amount of revenue
which was generated by the payment of taxes on the property, and any
improvements situated thereon, prior to the construction of such projects
would also be outside of a municipal budget cap.

The Urban Renewal Corporation and Association Law of 1961,
N.J.S.A. 40:55C-40 et seq., and the Urban Renewal Nonprofit Corporation
Law of 1965, N.J.S.A. 40:55C-77 et seq., were enacted for the purpose
of encouraging the investment of private capital, and the participation of
private enterprise and civic minded citizens respectively, in the restoration
and elimination of blighted areas in the State’s municipalities. N.J.S.A.
40:55C-41; N.J.S.A. 40:55C-78. To accomplish these purposes, the two acts
authorize municipalities to enter into special financial arrangements with
urban renewal corporations, urban renewal associations, and urban re-
newal nonprofit corporations for the purpose of having such corporations
or associations undertake projects for the redevelopment of such blighted
areas. N.J.S.A. 40:55C-49 to 64; N.J.S.A. 40:55C-92 to 96. In order to
enter into such special financial arrangements, such corporations must
meet certain requirements set forth in the acts, N.J.S.A. 40:55C-54;
N.J.S.A. 40:55C-55.1; N.J.S.A. 40:55C-88, and must also submit an appli-
cation to the municipality for approval of the projects which they desire
to undertake. N.J.S.A. 40:55C-58; N.J.S.A. 40:55C-91. Upon municipal
approval of a project, the municipality then enters into a financial agree-
ment with the corporation or association. N.J.S.A. 40:55C-59; N.J.S.A.
40:55C-92. In such agreements, the municipality agrees to exempt from
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1

taxation any improvements constructed or acquired by such a corporation
or association. N.J.S.A. 40:55C-59(b); N.J.S.A. 40:55C-92(b). The corpor-
ation or association agrees to undertake the approved project and, in th.e
case of the Urban Renewal Corporation and Association Lavy, to llm_xt
the profits or dividends payable to the association or corporation, or, in
the case of the Urban Renewal Nonprofit Corporation Law, to pay any
profits to the municipality. )

Further, the two acts specifically provide that improvements made by
an urban renewal corporation or an urban renewal association pursuant
to such an agreement are to be exempt from taxation for certain periods
of time as set forth in the acts. N.J.S.A. 40:55C-65; N.J.S.A. 40:55C-97.
In lieu of making normal tax payments, an urban renewal corporation or
association is instead required to make payment to the municipality of

“an annual service charge for municipal services supplied to the project. "

Id. The amount of such payments is to be a percentage of the annual gross
revenues of the project or, alternatively, if such an amount cannot be
calculated, a percentage of the total cost of the project. Id.

The New Jersey Housing Finance Agency Law, N.J.S./-'\. 55:14J-1 et
seq., contains similar provisions with regard to housing projects financed
by the agency. N.J.S.A. 55:14J-30. The law pxl-ovndes .that. the governing
body of any municipality in which such a housing project is to be loca}ed
may provide that such project shall be exempt from real property taxation
provided that the sponsor of the project shall enter into an ggreement with
the municipality ‘7o make payments to the municipality in lieu of taxes [or
municipal services.” N.J.S.A. 55:143-30(b). Such agreements may provide
for the payment by the sponsor to the municipali.ty of up to 2-0%.01" the
annual gross revenue from each project situated in the municipality. Id.

The Local Government Cap Law, N.J.S.A. 40A:4-45.1 et seq., was

enacted for the purpose of limiting the annual increase in spending by

municipalities and counties without constraining these bodjcs to the p-oint
of rendering the provision of necessary governmental services impossible.
N.JS.A. 40A:4-45.1. To accomplish this purpose, the Legislature estab-
lished an overall limitation on annual increases in spending by Ioc:a] gov-
erning bodies but also set forth certain specified exceptions to this limi-
tation. N.J.S.A. 40A:4-45.3; N.J.S.A. 40A:4-45.4. )
One of these exceptions, set forth at N.J.S.A. 40A:4-45.3(h), prov:des
that a municipality may exclude from its budget cap the expenditure of
amounts derived from new or increased service fees imposed l?y ordinance.
The evident intent of this exception is to permit a municipality to e_x_pend
the increase in income generated from new sources of revenue while not
altering the basic restraint which the Local Government Cap Law places
on spending supported by existing revenue sources. In. this respect, this
exception is similar in intent to the exception provided by N.J.S.A.
40A:4-45.3(a) which exempts from a municipality’s bt{dget cap the amount
of new revenue generated by the increase in a mupxcxpahty’s valuations
based solely on applying the municipality’s preceding year’s general tax
rate to the assessed value of new construction or improvements. See Formal
Opinion No. 3-1977, and City of Clifton v. Laezza, 14.9 N.J. Super. 97, 100
(App. Div. 1977). It is also clear that the exemption provn}icd for the
expenditure of revenues generated by new or increased service fees was
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intended by the Legislature to encompass only the net increase in revenues
derived from such new or increased fees and not to include the revenues
being generated by fees already in existence. -

Since payments made pursuant to N.J.S.A. 40:55C-65, N.J.S.A.
40:55C-97 and N.J.S.A. 55:14J-30(b) are expressly for the purpose of
paying for municipal services provided to newly constructed redevelop-
ment and housing projects, they clearly fall within both the language and
the evident intent of N.J.S.A. 40A:4-45.3(h). Clearly, to the extent that
payments made pursuant to N.J.S:A. 40:55C-65 and N.J.S.A. 40:55C-97
generate revenue for a municipality in excess of the amount of revenue
which was generated by tax payments on any improvements located on
the site of such projects prior to the construction of the new projects, they
constitute new service fees which provide new sources of income for the
municipality. Similarly, to the extent that payments made pursuant to
N.J.S.A. 55:14J-30(b) generate revenue in excess of the amount of revenue
generated by taxes paid on the property, and any improvements situated
thereon, prior to the construction of such projects, they also constitute
new service fees which provide new sources of revenue for a municipality.
Furthermore, excluding the expenditure of such increased amounts of
revenue derived from such payments from a municipality’s budget cap
would also be consistent with the overall purposes of the Local Govern-
ment Cap Law. Since such an exclusion would only be equal to the amount
of new revenue derived from payments made for services provided to newly
constructed redevelopment or housing projects, it would not alter the basic
restraint which the Local Government Cap Law imposes upon increases
in spending and, in turn, the taxes required to support such spending.
Accordingly, such an exclusion would not undermine the relief which the
statute is intended to provide to the State’s municipal taxpayers.

Alternatively, by not permitting the exclusion of such amounts from
the cap limitation, the other purpose of the statute of not restraining
municipalities to the point of rendering the provision of necessary gov-
ernmental services impossible would be frustrated. Construction of re-
development and housing projects undertaken pursuant to N.J.S.A.
40:55C-40 et seq., N.J.S.A. 40:55C-77 et seq.; and N.J.S.A. 55:14)-1 et seq.,
creates a need for additional municipal services. In fact, as noted, the
explicit purpose of the payments to be made pursuant to N.J.S.A.
40:55C-65, N.J.S.A. 40:55C-97 and N.J.S.A. 55:14]J-30(b) is to compensate
the municipality for providing such services to such newly constructed
projects. Were the additional amount of revenue generated by such pay-
ments made pursuant to these statutory provisions not excluded from a
municipality’s cap, the result would be that the municipality would have
to provide additional services to such projects without the benefit of the
increase in revenues which such projects generate for the municipality.
Such a result would seem clearly contrary to the express purpose of the
law as set forth in N.J.S.A. 40A:4-45.1 of not restraining municipalities
to the point where they cannot provide necessary governmental services.
Thus, in addition to clearly falling within the specific language of N.J.S.A.
40A:4-45.3(h), the exclusion of expenditures of the additional amount of
revenue derived from such payments from a municipality’s budget cap for
municipal services provided to such projects would also be consistent with
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the overall purposes of the statute.

In calculating the amount of such payments for municipal services
which may be excluded from a municipality’s spending limitation, it is
evident, as noted above, that only the net increase in revenues generated
by the payment of such fees may be excluded from the limitation. While
the revenues which were generated by the improvements on property on
which new redevelopment projects are constructed and the revenues which
were generated by the property, and improvements situated thereon, on
which new housing projects are constructed prior to the construction of
such projects were real property taxes and not service fees, it is necessary
and reasonable to treat such prior real property taxes as preexisting sources
of revenue in calculating the net increase in revenues generated by such
fees.* Such treatment is necessary in order to carry out both the clear intent
of the specific exemption set forth in N.J.S.A. 40A:4-45.3(h) and the overall
scheme of the Local Government Cap Law. Accordingly, in calculating
the amount of such payments which may be excluded from a municipality’s
spending limitation, an appropriate adjustment must be made to deduct
the amount of real property taxes so generated prior to the construction
of the project from the amount of fees generated by the project to obtain
the net increase in revenue which may be excluded from the municipality’s
spending limitation.

. In conclusion, you are advised that the expenditure of revenue gener-
ated from payments made for municipal services provided to newly con-
structed redevelopment projects pursuant to the provisions of the Urban
Renewal Corporation and Association Law and the Urban Renewal Non-
profit Corporation Law which is in excess of the amount of revenue which
was generated by real property taxes on improvements located on the
project site prior to the construction of such projects may be excluded from
a municipality’s budget cap. You are further advised that the expenditure
of revenue generated from payments made for municipal services provided
to newly constructed housing projects pursuant to the New Jersey Housing
Finance Agency Law which is in excess of the amount of revenue which
was generated by real property taxes on the property and any improve-
ments located thereon prior to the construction of such projects may also
be excluded from a municipality's budget cap.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: DANIEL P. REYNOLDS
Deputy Attorney General

* The tax exemption provided by N.J.S.A. 40:55C-65 and N.J.S.A. 40:55C-97
applies only to the improvements constructed in a redevelopment project and not
the underlying larid which continues to be taxed in the same manner as other real
property. Thus, in calculating the increase in revenues generated by the payment
of service fees in lieu of taxes under these two provisions, the increase would be
the amount by which such payments exceed any taxes which were paid on any
improvements which may have been located on the site of such a project prior to
the construction of such a project. In contrast, in the instance of a new housing
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project which is exempt from taxation by virtue of N.J.S.A. 55:14J-30(b), both the
land on which such a project is constructed and the improvements constructed
thereon are exempt from taxation. Accordingly, in calculating the net increase in
revenues generated by payments made in lieu of taxes pursuant to N.J.S.A.
55:14J-30(b), the increase would be the amount by which such payments exceed
any taxes which were paid on the property and any improvements situated thereon
prior to the construction of such a project.

April 1, 1980
JERRY FITZGERALD ENGLISH, Commissioner
Department of Environmental Protection
Labor and Industry Building
John Fitch Plaza
Trenton, New Jersey 08625

FORMAL OPINION NO. 8—1980

Dear Commissioner English:

You have requested an opinion as to whether there is any statutory
or Jegal impediment to purchasing property at a price in excess of the
appraised value. You are hereby advised that there is no statutory impedi-
ment restricting the Commissioner from exercising reasonably based ad-
ministrative discretion to purchase property at a price in excess of ap-
praised value. .

The Legislature has enacted three separate laws dealing with the
acquisitions of property by the Commissioner of the Department of En-
vironmental Protection with funds realized from the sale of “Green Acres
Bonds”. They are N.J.S.A. 13:8A-1; 19 and 35. Under all three bond issues,
the Commissioner is authorized to utilize the proceeds of the sale of the
bonds to acquire lands for recreation and conservation purposes. The acts
further provide that the lands may be acquired by purchase or otherwise
on such terms and conditions as the Commissioner shall determine.
N.J.S.A. 13:8A-6; 27 and 40. The guidelines to be utilized by the Com-
missioner in acquiring property are set forth in N.J.S.A. 13:8A-23 and 39.
They include inter alia, seeking a reasonable balance among all areas of
the State for recreational and conservation facilities; limiting acquisition
to predominantly open and natural lands, and avoiding acquisition of
lands actively devoted to agriculture.

The Commissioner, in connection with the acquisition of lands by the
State, is granted the authority to do all things necessary or useful and
convenient including making arrangements for and directing engineering,
inspection, legal, financial . .. and other professional services, estimates
and advice; and prescribing rules and regulations to implement any
provisions of the act. See N.J.S.A. 13:8A-16 and 53. As part of the
Commissioner’s authority to obtain estimates, we are informed two inde-
pendent appraisals are obtained from a prequalified list of appraisers to
estimate the fair market value of the property. The appraisers are required

141



Formar OrpiniON

to notify the property owner and offer the property owner the opportunity
to accompany the appraiser during his inspection of the property. The
appraisals once completed are reviewed in accordance with the procedures
as set forth in the Appraisal and Appraisal Review Manual of the Division
of Right of Way at the Department of Transportation.

The appraisals and a certification by the Department of Transpor-
tation form the basis for negotiations with the owner of the property
proposed to be acquired. Both the appraisals and the review express the
opinions of the appraisers as to their estimate of fair market value. In most
instances the appraisal has relied upon comparable sales to estimate market
value. They are aids to the Commissioner in ascertaining just compensation
to be paid for the property.

The authority of the Commissioner of Environmental Protection to
acquire lands is similar to that granted by N.J.S.A. 27:7-22 to the Com-
missioner of Transportation. The Department of Transportation, through
the exercise of executive discretion, has made provisions for the acquisition
of property in excess of the estimates of just compensation. The Depart-
ment of Transportation defines any settlement made or authorized by the
responsible official which is in excess of the estimate of just compensation,
as an administrative settlement. The Department requires that the rationale
for the settlement be set forth in writing. The extent of the written expla-
nation is a judgement determination, consistent with the situation, circum-
stances and amount of money involved.

Furthermore, the determination of how much the state will offer for
a given piece of property always requires a judgment as to the likely
outcome of condemnation proceedings with regard to that property in the
event the state is forced to exercise its power of eminent domain. Those
circumstances which lead to the conclusion that a condemnation award
would likely be in excess of the state’s appraised value would also warrant
a voluntary acquisition in excess of that amount. The conclusion that such
a possibility exists would be based on factors such as a rereview of all
currerit appraisal information, examination of all current sales infor-
mation, appraisal reports and other pertinent information supplied by the
landowner. In all cases,. therefore, an acquisition at a price in excess of
the appraised value should be justified on its individual merits and properly
documented.

In conclusion, therefore, broad authority has been vested in the Com-
missioner in the disbursement of public funds for the acquisition of prop-
erty under the Green Acres statutes. It is our opinion there would be no
statutory impediment to the Commissioner reasonably exercising her dis-
cretion based on adequate and documented justification to acquire prop-
erty at a price in excess of the state’s appraised valuation.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ROBERT P. GRABOWSKI
Deputy Attorney General
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April 3, 1980
MR. BARRY SKOKOWSKI
Acting Director
Division of Local Government Services
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 9—1980

Dear Mr. Skokowski:

You have asked for our opinion concerning the meaning of an Act
dealing with the disclosure of the identity of stockholders or partners prior
to the award of a contract to be paid out of public funds.

In 1977, the Legislature enacted a law which requires corporations
or partnerships to disclose the identity of major stockholders or partners
prior to the award of a contract, the cost of which is to be paid out of
public funds. N.J.S.A. 52:25-24.2 provides in relevant part as follows:

[N]o corporation or partnership shall be awarded any contract
nor shall any agreement be entered into for the performance of
any work or the furnishing of any materials or supplies, the cost
of which is to be paid with or out of any public funds, by the
State or any county, municipality or school district, or any
subsidiary or agency of the State, or of any county, municipality
or school district, or by any authority, board, or commission
which exercises governmental functions, unless prior to the receipt
of the bid or accompanying the bid of said corporation, or said
partnership, there is submitted a statement setting forth the
names and address of all stockholders in the corporation or
partnership who own 10% or more of its stock, of any class or
of all individual partners in the partnership who own 10% or
greater interest therein, as the case may be. [Emphasis added.]
[N.J.S.A. 52:25-24.2)]

The essential question posed is whether the filing of a disclosure
statement is applicable in an instance where an agreement is to be entered
into with a public agency after public advertisement for competitive bids
or whether the statutory requirement extends to any instance where the
performance of work or the furnishing of materials is to be paid with or
out of public funds. The question therefore more sharply drawn is whether
the term “bid” should be interpreted to mean the taking of competitive
bids after public advertisement or whether it should be given its more
general meaning of an offer to perform work or to supply materials.

This State has a well established legislative scheme governing the
making of contracts by the State and by local governmental units. This
scheme includes the Local Public Contracts Law, N.J.S.A. 40A:11-1 et seq.,
the Public School Contracts Law, N.J.S.A. 18A:18A-1 et seq., and statutes
such as'N.J.S.A. 52:32-2 which govern contracts for construction, alter-
ation or repair of state buildings and N.J.S.A. 52:34-6 ef seq. which govern
the award of State contracts. These statutes are all aimed at preserving
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the integrity of the process by which public contracts are awarded. Hillside
Tp. v. Sternin, 25 N.J. 317, 322 (1957).

The disclosure requirement mandated in the Act was also designed
to further the integrity of the competitive bidding process. In George
Harms Construction Co. v. Borough of Lincoln Park, 161 N.J. Super. 367
(Law Div. 1978), the court held that the submission of a disclosure state-
ment under the Act is a mandatory and material part of the award of a
contract let by competitive bids and cannot be waived or cured. The court
noted:

The Legislature in enacting N.J.S.A. 52:25-24.2 expressed its clear
purpose to insure that all members of a governing body and the
public be made aware of the real parties in interest with whom
they are asked to contract. Thus the public, as well as public
officials, can identify any real or potential conflicts of interest
arising out of the awarding of public contracts, or can identify
those bidders who lack the requisite responsibility. . . .

The [Local Public Contracts Law] provides the framework for
the solicitation of public bids. The 1977 statute evinces a super-
vening requirement imposed on the bidding framework . . . .
[George Harms Construction Co. v. Borough of Lincoln Park,
supra, at 372-73.]

It is therefore clear that the court concluded that the disclosure act was
an integral part of the overall process for competitive bidding in the Local
Public Contracts Law.

Since the statute which requires the disclosure of the identity of
principal partners or stockholders complements and serves the same
salutary purpose as laws governing the award of contracts by the State,
local school boards and local governing bodies, it is reasonable to assume
the Legislature intended the term “bid” to be interpreted in a manner
consistent with those related laws. In the Local Public Contracts Law the
term “‘bid” is used to denote an offer resulting from the scheme of publicly
advertised bidding. See, e.g. N.J.S.A. 40A:11-4. Likewise, the Local School
Contracts Law and the laws governing State contracts use the term “bid”
to refer to an offer made in the context of publicly advertised bidding.
N.J.S.A. 18A:18A-5(d), 37; N.J.S.A. 52:34-6; N.J.S.A. 52:32-2. By con-
trast, offers made without such public advertising are referred to as ‘‘nego-
tiated prices” or *“quotations.” N.J.S.A. 40A:11-5(3), 6.1; NJ.S.A.
18A:18A-37; N.J.S.A. 52:34-9(e).! “The import of any word or phrase is
to be gleaned from ... statutes in pari materia.” State v. Brown, 22 N.J.

1. Legislative committee statements to L. 1977, c. 33 (A-22) indicate that the bill
was aimed at ‘“‘bid contracts” of the various governmental bodies named in the bill,

Assembly Municipal Government Committee, Statement to Assembly No. 22 (1976); .

Senate State Government, Federal and Interstate, Relations and Veterans Affairs
Committee, Statement to Assembly No. 22 (1976). In the context of the scheme
created in pre-existing laws governing public contracts, of which the Legislature
was surely aware, the term “bid contract” would refer to a contract awarded through
public advertisement and competitive bidding.
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405, 415 (1956). Therefore, the term bid should be construed to have been
used in the Act in the same sense as it was used in these statutes regarding
public contracts.

Further support for this conclusion is found in statutes enacted con-

temporaneously with L. 1977, c. 33. Within a few months of March, 1977,
the date on which L. 1977, c. 33 was approved, the Legislature enacted
two other statutes relating to the awarding of public contracts, both of
which use the term “bid” to refer to publicly advertised competitive bids.
One of the statutes, L. 1977, ¢. 53, adopted on April 5, 1977, was a series
of amendments to the Local Public Contracts Law. Among the amend-
ments was the deletion of the phrase “lowest responsible bidder” where
the phrase had referred to a solicited quotation rather than a competitive
bid. Th.e Legislature replaced this phrase with the expression “‘lowest
responsible quotation received.” L. 1977, ¢. 53, §4. This change further
emphasizes the distinction between a “bid” and an offer arrived at without
public advertisement. On June, 2, 1977, the Legislature enacted L. 1977,
c. !14 (N.J.S.A. I8A;18A-1 er seq.), the Public School Contracts Law,
which specifies a scheme of competitive bidding to be used by public school
districts in awarding contracts. Like the Local Public Contracts Law, L.
1977, c. 114 uses the term *“bid” to refer to publicly advertised bids and
refers to other offers as “‘negotiated prices” or “quotations”. See N.J.S.A.
18A:18A-5(d), 37.
' Since L. 1977, c. 33 and the two statutes discussed above were enacted
in the same session of the Legislature and all deal with the award of public
contracts, it is reasonable to assume that they all use the term “bid” in
the same sense.

Application of the rule that statutes in pari materia should be
construed together is most justified ... in the case of statutes
relating to the same subject that were passed at the same seéssion
of the legislature. [2A Sutherland, Starurory Construction, §51.03,
at 299 (4th Ed. 1973).]

Reading the three statutes together, it is clear that the term “bid" as used
in L. 1977, ¢. 33 means an offer made after public advertisement for
competitive bids.

In summary, therefore, it is our opinion that a disclosure statement
should' be submitted only in an instance where a statute requires public
a_dvemsement for competitive bids. The disclosure requirement is thus
limited to those proposed contracts over the dollar amount for which
competitive bidding is mandated. Similarly, the disclosure requirement
would apply to the performance of work such as professional services only
in those instances where the governing statutes require such contracts to
be advertised for competitive bids.’

2. In. lhc‘ case of the Local Public Contracts Law, for example, public advertisement
fc_>r bldsvlS required, with certain specified exceptions, for contracts involving expen-
dltuycs in excess of $2,500, N.J.S.A. 40A:11-3, 4, and contracts for professional
services are not required to be awarded through competitive bidding. N.J.S.A
40A:11-5(i)(a). ¢ P s '
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Finally, although the Act only requires disclosure statements where
publicly advertised bidding is involved, we note that the Act does not
prohibit the imposition of more extensive disclosure requirements than
those mandated by the Act. The purpose of the disclosure statements is
to make the members of the governing body aware of the real parties in
interest with whom they are dealing and to identify ““any real or potential
conflicts of interest arising out of the awarding of public contracts.”
Statement on the Bill, Assembly No. 22 (1976); George Harms Constr. Co.
v. Bor. of Lincoln Pk., supra, at 372, Clearly, a voluntary administrative
extension of the disclosure requirement to include nonadvertised bidding
should be encouraged as a means to further protect the integrity of the
government’s procurement process.

Very truly yours,
JOHN J DEGNAN
Attorney General

By: SUSAN L. REISNER
Deputy Attorney General

May 1, 1980
MR. BARRY SKOKOWSKI
Acting Director
Div. of Local Government Services
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 10—1980

Dear Mr. Skokowski:
You have requested advice as to the proper construction of the
provisions of N.J.S.A. 40A:4-46 which provide as follows:

A local unit may make emergency appropriations, after the adop-
tion of a budget, for a purpose which is not foreseen at the time
of the adoption thereof, or for which adequate provision was not
made therein. Such an appropriation shall be made to meet a
pressing need for public expenditures to protect or promote the
public health, safety, morals or welfare or to provide temporary
housing or public assistance prior to the next succeeding fiscal
year.

Specifically, you have inquired as to whether the word “or” in the
first sentence of N.J.S.A. 40A:4-46 is to be read disjunctively or con-
junctively. Construing the term disjunctively would permit the making of
an emergency appropriation by a local unit for either a purpose which
is not foreseen at the time of the adoption of the local unit’s budget or
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for a purpose for which adequate provision was not made in such a budget.
Construing the term conjunctively would mean that an emergency ap-
propriation could be made only if the purpose for which the appropriation
was made was not foreseen at the time of the adoption of the local unit’s
budget and if adequate provision was not made for that purpose in the
budget. For the reasons set forth herein, you are advised that the term
“or” in N.J.S.A. 40A:4-46 should be read conjunctively and that an emerg-
ency appropriation can only be made if the purpose for which it is made
was not foreseen at the time of the adoption of the local unit's budget
and a pressing need for public expenditure exists.

In construing a statutory provision, it is essential that the construction
rendered be consistent with, and not frustrate, the basic policy of the
statute as a whole. New Jersey Builders, Owners and Managers Ass’n. v.
Blair, 60 N.J. 330 (1972). N.J.S.A. 40A:4-46 is part of what is commonly
known as the Local Budget Law. N.J.S.A. 40A:4-1 er seq. This statute
governs preparation, adoption and implementation of the budgets of all
local units, i.e., municipalities and counties in the State of New Jersey.
It prescribes the manner in which they are to be arranged and the manner
in which such budgets may be modified following their initial adoption.
It provides that all such budgets shall be prepared on a “cash basis.”
N.J.S.A. 40A:4-3. A *‘cash basis” budget is defined in the law as a budget
which ensures that there will be sufficient cash collected to meet all debt
service requirements, to pay for all necessary operations of the local unit
for the fiscal year and to cover all mandatory payments required to be
made during the year. N.J.S.A. 40A:4-2. The statute also provides that
no moneys may be expended unless a proper appropriation is contained
in the budget and that the expenditure is not in excess of that appropria-
tion. N.J.S.A. 40A:4-57; State v. Boncelet, 107 N.J. Super. 444, 449-450
(App. Div. 1969). Further, that part of the Local Budget Law known as
the Local Government Cap Law, N.J.S.A. 40A:4-45.1 et seq., limits the
amount by which a local governing body’s budget may increase annually.
As well, the statute specifically sets forth the procedures which must be
followed by a local unit in adopting its annual budget. N.J.S.A. 40A:4-4
to 4-10. It requires that a public hearing be conducted following advertise-
ment of the budget to ensure that the taxpayers of the local unit will have
an opportunity to comment upon and present objections to the proposed
budget. N.J.S.A. 40A:4-6, 7 and 8.

The purpose underlying these requirements is to ensure that a munici-
pality, in carrying out its financial affairs, will make ends meet within its
fiscal year and will not make expenditures which will depart from the
amounts appropriated in the budget for that year. State v. Boncelet, supra
at 450. By prescribing the manner in which local budgets are to be adminis-
tered, the statute serves to inculcate sound business principles and practices
into municipal economic administration as well as providing members of
the taxpaying public with a better understanding of the financial affairs
of local government. Kotlikoff v. Tp. of Pennsauken, 131 N.J. Super. 590
(Law Div. 1974). .

It is clear, upon consideration of the above-noted provisions of the
Local Budget Law and the poligies they are intended to serve, that N.J.S.A.
40A:4-46 must be read to require that an emergency appropriation can
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only be adopted if an emergent situation arises which was not foreseen
at the time of the adoption of the budget and for which adequate provisions
do not exist in the budget. First, the ‘“‘cash basis” budget requirement
which underlines the entire Local Budget Law is explicitly intended to
ensure that a county or a municipality make sufficient appropriations in
its annual budget to provide for.all necessary services for the coming year.
N.J.S.A. 40A:4-2. Since tax bills are prepared on the basis of the size of
such appropriations, N.J.S.A. 40A:4-17, it is essential that the appropria-
tions be sufficient to cover an entire year. Further, this requirement serves
to prevent deficit spending and the borrowing which generally ensues from
emergency appropriations to meet current operations. To construe
N.J.S.A. 40A:4-46 to include appropriations which should properly have
been included in the local unit’s annual budget would clearly serve to
subvert this requirement.

Secondly, construing N.J.S.A. 40A:4-46 to encompass only sudden
and unforeseen expenditures serves to protect the participation which the
local unit’s taxpayers are intended to have in the budget making process.
The Local Budget Law requires that such taxpayers be given an opportuni-
ty to be heard concerning the manner in which the budget is made up.
N.J.S.A. 40A:4-8. To permit emergency appropriations to be made after
this process has been completed for purposes which should have been
anticipated and provided for in the budget would undermine such public
participation in the budget process. It would allow a local governing body
to expend more for its basic operations than the taxpayers were advised
it would during the budget adoption process.

Third, N.J.S.A. 40A:4-46 should not be interpreted to undermine the
policy of the Local Government Cap Law. That law is intended to contro}
the increase in the cost of local government and accordingly to place a
limit on increases in the amounts appropriated for basic governmental
services from one year to the next. N.J.S.A. 40A:4-45.1; N.J. State P.B.A.,
Local 29 v. Town of Irvington, 80 N.J. 272, 289-290 (1979). To permit the
adoption of emergency appropriations to provide additional moneys above
a local governing body’s cap limitation to fund basic services for which
appropriations could and should have been made in the annual budget
adopted at the beginning of the year clearly would frustrate this purpose.

Thus, it is evident from a consideration of the legislative policies which
underlie the Local Budget Law that N.J.S.A. 40A:4-46 was not intended
to provide a means for making appropriations for which provision could
have been made in the annual budget of a local governing unit. Rather,
in enacting this provision, the Legislature clearly contemplated that only
those expenditures which are necessitated by sudden, unanticipated and
unforeseen circumstances for which adequate provision could not have
been made in the annual budget would be included within its scope.

Moreover, a review of the specific language of N.J.S.A. 40A:4-46
clearly reinforces the conclusion that this is the proper construction. It
is well established that, in ascertaining the intent of a statute, primary
reference must be made to the language of the statute, Lane v. Holderman,
23 N.J.304 (1957), and that such language must be read in accordance with
its plain, ordinary and well-understood meaning. Service Armanent Co. v.
Hyland, 70 N.J. 550 (1976); Safeway Trails, Inc. v. Furman, 41 N.J. 467,
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cert. denied 379 U.S. 14, 85 S. Ct. 144, 13 L. Ed. 2d 84. The term
“emergency” is defined in Webster’s New Dictionary of the American
Language, Second College Edition, 1972, as a “sudden, generally unex-
pected occurrence or set of circumstances demanding immediate action.”
This definition indicates that the commonly understood meaning of the
word is that of something sudden and unforeseen. Further, N.J.S.A.
40A:4-46- provides that such an appropriation shall be made to meet a
“pressing need.” Clearly, this contemplates something other than the types
gf expenditures which a local governing body would routinely make for
its normal governmental operations.

' Further, the courts of this State have construed the term “‘emergency”
in a manner consistent with this definition. In Scaruorchio v. Jersey City
Incinerator Authority, 14 N.J. 72, 87 (1953), the court noted, in construing
the term “‘emergency” as used in R.S. 40:50-1, that it should be given its
generally accepted meaning unless inconsistent with the manifest intent of
the Legislature or unless a different meaning is expressly indicated.
Further, the court went on to state that, in general parlance, the term
“‘emergency” means a “‘sudden or unexpected occurrence or condition
calling for immediate action.” Secatuorchio v. Jersey City Incinerator
Authority, supra at 88. Finding that the circumstances in the case indicated
that the situation before the court was neither sudden nor unforeseeable,
the court concluded that no true emergency existed. Scatuorchio v. Jersey
City Incinerator Authority, supra at 90 to 93.

Similarly, in construing those statutory provisions relating to the
making of emergency appropriations by boards of education under
N.J.S.A. 18A:22-21, and its predecessor, R.S. 18:6-55, the courts have also
held that the term “‘emergency” is to be read as “a sudden or unexpected
occurrence or condition calling for immediate action.” Bd. of Ed. of Eliza-
beth v. Elizabeth, 13 N.J. 589, 593 (1953); Newark Teachers Assoc. v. Bd.
of Education, 108 N.J. Super. 34, 47 (Law Div. 1969). In each case,
a]thppgh the literal language of the statutes in question provided that an
additional appropriation could be made where the appropriation made in
the annual budget had been underestimated or where an appropriation was
necessary to meet an emergency, see N.J.S.A. 18A:22-21, the courts held
that an additional appropriation could be made after the adoption of an
annual bu.dget only in the event that an “‘emergency,” as defined by the
courts, existed and further noted that, in the orderly conduct of school
affairs, budgeting must be an annual process except for real emergencies.
Bd. of Ed. of Elizabeth v. Elizabeth, supra at 593-594; Newark Teachers
Assoc. v. Bd. of Education, supra at 47,
~ Finally, with regard to judicial construction of the Local Budget Law
itself, the courts have held that additional expenditures may be incurred
by a local governing unit following the adoption of its budget in the event
of “bona fide emergencies,” Home Owners Construction Co. v. Glen Rock,
34 N.J. 305, 315 (1961), or where a judgement requiring expenditures is
entered following the adoption of the unit’s annual budget. In re Salaries
Prob. Off. Bergen County, 58 N.J. 422 (1971). See also Lyons v. Bayonne,
101 NJ. L. 455 (S. Ct. 1925); Murphy v. West New York, 130 N.J.L. 341
(S. Ct. 1943) and Mount Laurel Township v. Local Finance Board, 166 N.J.
Super. 254 (App. Div. 1978), aff’d 79 N.J. 397 (1979) in which the decisions
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reflect a judicial view that emergencies are sudden and unf?lgsger;toggglrd-
rences for which the making of appropriations in an annual bu g
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;Vjcsnprigct!. While the literal language of the provision may ptr?;;g:;}:‘a; futit
an appropriation can be made for a purpose \.Nhlch is no e AL L8
time of the adoption of its budget or for wh_lch adequate pro ‘ds n
not made in such a budget, it is well estabhshed“tha‘} the v;;or s
and “or” are often used interchangeably ar}d that “or” may le;t‘)/g trued
the conjunctive “and” if to do so is consistent w1_th the |Cglj ati ety
if;_ the statute in which it is used. Red Bank Regional Ec{i?,ssg ,A:’ : Rec
Bk Regional High School B4 f Ed: 5 % KT Supe. 17 (pp
Lo, s 47N di ; trui th'e word.‘;or" in N.J.S.A.
Div. 1975). As indicated above, construing R i
5 wand” is clearly consistent with the overall legislati
:?13.4-316&;50??& Eocal B)\,Jdget Law, with the comfnon]y pndd.e‘rs;o‘;)g
mcangng of the language in N.J.S.A. 40{%:4-46 and with 'tt}tlc4éua:|(<::|laother
cisions which have been rendered regarding N.J.S.A. 40A.:4-

similar statutes. For these reasons, you are hereby advised ltha{;a:q:g;e;g;
ency appropriation pursuant to N.J.S.{:. Tpﬁ.?;i;?i}::::;door;zon o
i foreseen at the ti :
e b e ikt ision was not made therein.
it’ for which adequate provision
unit’s budget and for e ey Yours,
JOHN J. DEGNAN
Attorney General
By: DANIEL P. REYNOLDS
Deputy Attorney General

May 28, 1980

WILLIAM H. FAUVER, Commissioner
Department of Corrections

P.O. Box 7387, Whittlesey Road
Trenton, New Jersey 08628

FORMAL OPINION NO. 11—1980

ar Commissioner Fauver: .
pe You have asked for our advice as to whether to work credits and/or

i i ffenders sentenced for
tation credits should be awarg!ed to sex 0
Z?Felrrll::s committed under Title 2A prior tc;fltsdrepcalhby t:;c Sl:%nszhlcli;(:%
: ers who a
You have also asked whether those sex offen g stk
be granted work credits an
resentenced under the Penal Code may ! i .
tation credits. In the event these credlts.arc A
:%:;Egn raised is whether they should be provided from the date of the
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original sentence under Title 2A prior to its repeal by the Penal Code or
from the date of a resentence under the Penal Code. For the following
reasons, you are advised that commutation credits should not be remitted
to sex offenders sentenced under Title 2A for an offense committed prior
to the effective date of the Penal Code. You are also advised, however,
that sex offenders resentenced under the Penal Code should be granted
commutation credits from the date of a resentence under Penal Code.
Finally, sex offenders may be awarded work credits in remission of
sentence for appropriate documented work performed on and subsequent
to the effective date of a resentence under the penal Code.

A brief discussion of the historical development of the pertinent
statutes is necessary to put these questions in the proper perspective.
N.J.S.A. 2A:164-10 provided that no statute relating to the remission of
a sentence by way of commutation time for good behavior or for work
performed should apply to any person committed as a sex offender but
that provision could be made for monetary compensation to be paid in
lieu of remission of sentence for work performed. In August 1978 the
legislature enacted a comprehensive revision of the criminal laws of the
State known as the Penal Code to be effective on September I, 1979.
N.J.S.A. 2C:1-1 ef seq. The preexisting ban on the award of commutation
credits and work credits to sex offenders was reenacted in N.J.S.A.
2C:47-6. In August 1979 the legislature enacted several amendments to the
Penal Code including an express repeal of N.J.S.A. 2C:47-6, Laws of 1979,
c. 178, §147. Therefore, on the effective date of the Penal Code the preexist-
ing statutory prohibition on the award of commutation and/or work
credits in remission of sentence was no longer part of the statutory law.

Prior to the enactment of the Penal Code, inmates in the state prison
serving minimum-maximum terms received commutation credits for con-
tinuous orderly deportment. The entire statutory entitlement was credited
to the inmate as of the date of his commitment to the state prison. Credits
were subject to divestment only after the inmate had engaged in flagrant
misconduct. N.J.S.A. 30:4-140 provides in pertinent part:

For every year or fractional part of a year of sentence imposed
upon any person committed to any state correctional institution for
a minimum-maximum term there shall be remitted to him from
both the maximum and minimum term of his sentence, for continu-
ous orderly deportment, the progressive time credits indicated in
the schedule herein . ...” [Emphasis supplied.]

Clearly, the statute was restricted to those inmates in the state prison
serving determinate minimum and maximum terms. In re Zienowicz, 12
N.J. Super. 563, 573 (Cty. Ct. 1951). See also Torres v. Wagner, 121 N.J.
Super. 457, 459 (App. Div. 1972). Sex offenders, on the other hand, were
sentenced to indeterminate terms. Consequently, in addition to an express
ban in N.J.S.A. 2A:164-10, there existed no affirmative authority to credit
sex offenders with commutation time for good behavior.

The major change effected by the Penal Code is that sex offenders
are now sentenced to a specific term of years rather than to an in-
determinate term. N.J.S.A. 2C:47-3(b) provides:
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In the event that the court shall sentence a person as provided
herein, the court shall notwithstanding set the sentence in ac-
cordance with Chapters 43 and 44 of this code.

A sex offender would now be sentenced to a determinate term in the same
manner as are other inmates incarcerated in state correction facilities.
Therefore, in addition to a legislative repeal of the preexisting ban on the
award of commutation credits to sex offenders, credits may not be remitted
against the specific term of such a sentence.'

It is clear, however, that commutation credits should not be awarded
to those sex offenders now serving indeterminate terms under sentence
imposed prior to the effective date of the Penal Code. At the time of the
imposition of those sentences, there existed an express prohibition on the
award of commutation credits to sex offenders and the affirmative
authority to award commutation credits was limited to inmates serving
a specific minimum and maximum term of years. Furthermore, an award
of commutation credits to this class of sex offenders would not be in
furtherance of the legislative purpose underlying the provision of these
credits, Commutation credits are permitted to inmates as of the date of
commitment to state correctional institutions in order to enhance the
ability of prison officials to maintain discipline.

The granting of forfeiture of commutation credits . . . requires
the exercise of judgment by state prison authorities based upon
their observation and evaluation of the prisoner’s conduct . . ..
[Torres v. Wagner, supra, at 460.]

It would not be consistent with this underlying legislative intent to provide
for the award of commutation credits for a period of time during which
state prison officials were not authorized to credit inmates with time for
good behavior. .

A further question then arises as to whether sex offenders who have
been given new sentences under the Penal Code should be awarded com-
mutation credits, and whether these credits should be computed from the
date of original sentence or from the date of a new sentence under the
Pena] Code. Under the terms of N.J.S.A. 2C:1-1d(2), any person under
sentence of imprisonment for an offense committed prior to the effective
date of the Penal Code may move to have a sentence reviewed by the court.
The court may impose a new sentence consistent with the provisions of
the Penal Code. In the case of a sentence of imprisonment for an offense
committed prior to the Penal Code there was no specific term of years
from which commutation credits could be remitted. Only sex offenders
who have been resentenced under the terms of the Penal Code would serve

1. The Penal Code has eliminated minimum-maximum terms and substituted
sentences for a specific term of years. N.J.S.A. 30:4-140, which authorizes the award
of commutation credits to enhance the ability of state prison officials to maintain
discipline in correctional facilities, was not repealed by the Penal Code, It is there-
fore evident that the legislature intended that these credits be applied to sentences
imposed under the Penal Code. See Formal Opinion No. 26—1979.
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determinate sentences. Since a determinate sentence is the functional
equivalent to a minimum-maximum sentence, commutation credits should
be awarded from the date of the imposition of a new sentence under the
Penal Code.

You have also inquired as to the circumstances under which sex
of{enders may be awarded work credits. Work credits are granted to state
prison inmates pursuant to N.J.S.A. 30:4-92 which provides in pertinent
part:

_ Compensation for inmates of correction institutions may be
in the form of cash or remission of time from sentence or
both....

N.J.S.A. 2A:164-10, however, provided that sex offenders should not be
compensated by the remission of time from their sentences but that
provision be made for monetary compensation. It follows that work credits
should not be remitted against the sentences of those sex offenders
sentenced pursuant to the provisions of Title 2A. First, those offenders
had entitlement to only monetary compensation in lieu of remission of
time for any work performed. Secondly, there was no determinate sentence
from which a remission of time could be taken.

The legislature as part of its enactment of the Penal Code repealed
the preexisting prohibition on the award of work credits in"the remission
of sentences of sex offenders. Laws of 1979, c. 178, §147. The legislature
further specifically provided that sex offenders would now be sentenced
to a specific term of years rather than to an indeterminate term. It is,
therefore, clear that state prison officials are authorized to give work
credits to sex offenders incarcerated in state correction institutions either
in the form of compensation for work performed or, in the case of a
remission of time, only from those determinate sentences imposed by a

_court under the Penal Code.

In conclusion, it is our opinion that neither work credits in remission
of time nor commutation credits may be awarded to a sex offender against
time spent in custody under sentence for an offense committed under Title
2A prior to its repeal by the Penal Code. You are further advised that
a sex offender resentenced under the provisions of the Penal Code may
be awarded commutation credits and/or work credits in remission of
sentence, to be computed only as of the date of his resentence to a
determinate term under the Penal Code.?

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

2.' An award qf commutation and work credits to sex offenders sentenced under
Title 2A for crimes committed prior to the Penal Code is not required by Section

.2C:1-1d(1) which provides in pertinent part:

The provisions of the code governing the treatment and the release or
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discharge of prisoners, ... shall apply to persons under sentence for

offenses committed prior to the effective date of the code. . ..
The new criminal Code does not provide for the award of work or commutation
credits. The authority to grant these credits is provided by N.J.S.A. 30:4-140 and
N.J.S.A. 30:4-92 which have not been amended by the enactment of the criminal
code. There, consequently, is no provison of the new criminal code governing the
treatment, release or discharge of prisoners to be applied to sex offenders sentenced
for offenses committed prior to the effective date of the Code.

: June 9, 1980
JERRY FITZGERALD ENGLISH, Commissioner

Department of Environmental Protection

P.O. Box 1390

Trenton, New Jersey 08625

FORMAL OPINION NO. 12—1980

Dear Commissioner English:

You have requested an opinion interpreting the Solid Waste Manage-
ment Act and the Solid Waste Utilities Control Act, to determine whether
authorization exists for the establishment of “uniform average rates for
solid waste disposal utilities within a Solid Waste Management District.”

It is important to recognize from the outset that environmentally
sound solid waste disposal, as well as the efficient and economical
provision of solid waste collection and disposal services, are matters which
directly affect the public health, safety and welfare. Hackensack
Meadowlands v. Mun. Landfill Authority, 68 N.J. 451 (1975); Southern
Ocean Landfill v. Ocean Tp., 64 N.J. 190 (1974). The Legislature has
therefore enacted a comprehensive scheme mandating the strict regulations
of all solid waste collection and disposal operations. N.J.S.A. 13:1E-1 et
seq., N.J.S.A. 48:13A-1 et seq. To ensure environmental quality, the Solid
Waste Management Act (1970), N.J.S.A. 13:1E-1 ef seq., (hereinafter the
““Act”) prohibits any person from engaging “in the collection or disposal
of solid waste” without obtaining approval from the Department of En-
vironmental Protection (hereinafter “DEP”) N.J.S.A. 13:1E-5(a).
Moreover, in order to assure the economic integrity of the operation, no
person may engage ““in the business of solid waste collection or solid waste
disposal” until a certificate of public convenience and necessity is issued
by the B.P.U., N.J.S.A. 48:13A-1, 6 et seq. (Solid Waste Utility Control
Act of 1970) (hereinafter the “Ultility Act”). In combination, these stat-
utes provide for a far-reaching regulatory program designed to remedy the
“grave problem” to the public health generated by improper solid waste
collection and disposal. N.J.S.A. 13:1E-2.

The Act initiates this overall solid waste management scheme by
mandating a regional planning approach as a basis for solid waste collec-
tion and disposal throughout the State. N.J.S.A. 13:1E-2, 4, 5, 20 ez seq.
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This planning required by the Act consists of several distinct stages, and
commences with the promulgation by the DEP of “general guidelines
sufficient to initiate the solid waste management process by solid waste
management districts ... .” N.J.S.A. 13:1E-6(a)(3). These “planning dis-
tricts” are coincidental with the twenty-one counties and the Hackensack
Meadowlands Development Commission. N.J.S.A. 13:1E-20.

The next step in the planning process is actual plan formulation and
development by the planning districts, N.J.S.A. 13:1E-20, 21. This entails
comprehensive planning studies to obtain regional data, including an in-
ventory and appraisal of all facilities within the district. N.J.S.A. 13:1E-21.
The waste disposal needs of the region, as well as a strategy to be applied
in meeting same, are also to be developed, N.J.S.A. 13:1E-21, and a site
plan depicting the location of “suitable sites to provide solid waste facili-
ties” to meet such regional needs must be prepared. N.J.S.A.
13:1E-21(b)(3). It is also required that during this planning process, the
districts analyze the “solid waste collection systems and transportation
routes” within the respective districts. N.J.S.A. 13:1E-21(a)(4). The clear
objective is thus to commence formulation of a management plan which
most effectively and economically controls waste collection and disposal.
N.J.S.A. 13:1E-2, 6, 20 et seq.

In conjunction with the DEP, the Board of Public Utilities Com-
missioners is integrally involved in this management process. Under §24
of the Act, N.J.S.A. 13:1E-24, and after receipt by the Commissioner of
a solid waste management plan adopted in its entirety, the DEP is required
to submit a copy of the plan to the Board of Public Utilities Commissioners
for review and recommendations on the “economic aspect of the plan.”
Similarly, under the Utility Act the B.P.U. is authorized to designate a
district as a “franchise area to be served by one or more persons engaged
in solid waste collection . . . and disposal.” N.J.S.A. 48:13A-4, 5, 7. The
B.P.U. is also vested with the fundamental authority to establish the rate
structures of solid waste facilities. N.J.S.A. 48:13A-1 er seq., N.JS.A.
48:2-25.

Through the joint abilities of the B.P.U., the districts, and the DEP,
an overall solid waste management program to provide for the efficient
and economical collection and disposal of solid wastes throughout the
State can thus be effected. Equalized rates to be paid by consumers for
solid waste collection and disposal services may be included within this
management plan.

In this regard, only the B.P.U. is generally authorized to determine
rates for individual solid waste utilities, N.J.S.A. 48:13A-1 er seq., N.J.S.A.
48:2-1 et seq., N.J.S.A. 13:1E-2(b)(5), N.J.S.A. 13:1E-27. In setting such
rates, the B.P.U. is to consider the legislative intent to encourage efficient
and economic waste disposal N.J.S.A. 13:1E-1 ef seq., and the B.P.U. may
also exercise its rate-making authority in a manner to best insure en-
vironmental quality, N.J.S.A. 13:1E-2(b)(5). Moreover, since solid waste
utilities, due to their competitiveness, may be differentiated from other
public utilities, which are generally monopolistic, the B.P.U. may account
for such differences in determining. rates for solid waste utilities N.J.S.A.
48:2-25, In Re Application of Saddle River, 71 N.J. 14 (1976). The B.P.U.
therefore has substantial flexibility in making rates for solid waste facilities
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so as to best effectnate objectives of the Act and the Utility Act, N.J.S.A.
48:13A-1, 7, NJ.S.A. 13:1E-2.*

Equally as important, however, uniform costs to consumers may be
effected through district planning even though independent rates are set
for each solid waste facility. The broad planning authority vested in the
districts includes the ability to develop an economic strategy to direct the
flow and manner of solid waste collection, utilization and disposal.
N.J.S.A. 13:1E-1 et seq. As part of this economic planning, methodologies
can be devised to pass-on to consumers a uniform- cost of service even
though each facility operates pursuant to an independent rate schedule.
As an example, a “weighted average™ may be an acceptable element within
a district planning strategy. If proposed by a district, and approved by
the DEP, this ““weighted average” approach would calculate an equalized
charge to be paid by consumers, with all such revenues distributed by an
implementing agency to facilities within .a district based .upon a formula
encompassing such variables as wastes received over a specific period .of
time and the independent rate base of each facility. Similarly, the B.P.U.
through its franchising powers may equalize or control costs within a
region by directing wastes to specific facilities, each with an approved rate
base, N.J.S.A. 48:13A-5, and too, uniform rates may also be set if the solid
waste facilities are public authorities pursuant to N.J.S.A. 13:1E-22.

Also, it is important to note as we have spelled out in great detail
in Formal Opinion No. 3—1980, a solid waste management plan developed
by a district may provide for the direction or control of the flow of wastes
to a specific facility in order to encourage environmentally and economi-
cally sound solid waste planning. This may serve as a practical alternative
to encourage equalized rates for consumers. This is illustrated by efforts
to offset the prohibitive costs of the Hackensack Meadowlands Develop-
ment, Commission baler through the management of the flow of wastes
directed to that facility. Although the particulars. of. any given economic
approach within a district-wide solid waste management strategy must be
left to the district plans, the authority to plan in such fashion.may be found
in the. Act. See N.J.S.A. 13:1E-2(b)(5), 2(b)6, 21(b)(2),. and N.J.S.A.
48:13A-1 et seq. : i

In spm, the Solid Waste Management Act and the Solid Waste Util-
ities Control Act are broadly fashioned preventative and remedial statutes
designed to bring about-environmentally sound and economically efficient
solid waste management. In conjunction, the Acts provide for the develop-
ment of district plans which may propose equalized rates to be paid by

* An exception to the exclusive rate-making authority of the B.P.U. appears to
exist at N.J.S.A. 13:1E-22, where the Legislature has empowered boards of chosen
freeholders and the Hackensack Meadowlands . Development Commission to
provide for rates and charges “necessary in development and formulation of a selid
waste management plan....” Such authority is limited to those instances when
the respective board(s) of chosen freeholders of the Hackensack Commission has
entered into a contract or agreement with a public authority for the furnishing of
solid waste collection and disposal services. Moreover, the B.P.U. retains jurisdic-
tion to order an adjustment in such a contract in order to assure that the rates
and charges are “just and reasonable”. N.J.S.A. 48:13A-7, In Re Application of
Saddle River, 71 N.J. 14, 25 (1976).
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consumers. Upon submission of the plan(s) to the DEP, and after consul-
tdtion with the B.P.U., the DEP may approve, modify or reject same. 'i'Llll]c
B.P.U. may then set individual rates, or designate a franchise so as to
reflect the provisions and economic strategy of the district plans. It is
therefore our opinion that solid waste management districts are authorized
by these acts in the development of solid waste management plans to direct
the waste stream to preferred facilities and, in conjunction with the DEP
a{ld B.P.U., to require the establishment of uniform average solid waste
disposal rates.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: NATHAN M. EDELSTEIN
Deputy Attorney General

June 13, 1980
New Jersey Board of Optometrists

1100 Raymond Boulevard
Newark, New Jersey 07102

FORMAL OPINION NO. 13—]980

Dear Members of the Board:

Ygu have asked for our advice as to whether the Board of Op-
tometrists may require its prior approval of vision service plans. For the
follovefmg reasons, it is our opinion that the Board has the authority to
esta!)hsh a requirement for its prior approval of those elements of vision
service plans which concern the rendering of optometric care services to
members of the plan. You are further advised, however, that it would be
beyond the authority of the Board to either restrict its right of prior
appl.'ova] to solely nonprofit vision service plans or to require a vision
sérvice plan to operate on an “open panel” basis.

At the outset, it is necessary to refer to the definition of a vision service

plan. under the Board’s regulation, N.J.A.C. 13:38-2.7, which provides in
pertinent part:

a glan. offered by a non-profit association or corporation whose
objective s‘hall be to foster the conservation of human eyesight
whereby [licensed optometrists] can offer their professional ser-

vices upon a planned payment basis to members of groups desir-
ing said services. . ..

It may be assumed that to the extent a vision service plan is operated on
a profit making basis it would not qualify to receive the Board’s approval
to operate. The initial inquiry, therefore, is focused directly on whether
the Board may, consistent with its enabling authority, limit vision service
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plans to those solely operated on a nonprofit basis. In responding to this
question, it is clear that an administrative agency has only such authority
as is expressed by law or may be inferred therefrom by implication. State
v. Traffic Tel. Workers' Federation of New Jersey, 2 N.J. 335 (1949).
Although the Board may have had its reasons for limiting its approval
to solely nonprofit plans, there is no evidence of legislative intent to
foreclose the operation of vision care plans under the Board’s jurisdiction
to solely nonprofit plans. For this reason, it is our opinion that the
definition contained in N.J.A.C. 13:38-2.7, which limits the right of the
Board’s prior approval to solely nonprofit plans, is beyond the parameters
of the statute. In order for the Board to properly exercise its authority
over these plans, this regulation should be amended to include both non-
profit and profit making vision service care plans.

The specific regulation pertaining to the nature of the Board’s review
is contained in N.J.A.C. 13:38-2.8(a) which provides as follows:

In approving a vision service plan, the Board shall ascertain

whether said vision service plan provides:

1. A sufficient number and geographic distribution of partici-
pating optometrists so as to provide for a free choice of
practitioners.

2. A range and type of services which complies with the
provisions of N.J.S.A. 45:12-11 and sections 1 (Minimum
examination) and 2 (Examination equipment) of this
subchapter.

3. That the participating optometrists possess the necessary
equipment to provide the services set forth in the vision service
plan.

A review of the Board’s authority in its enabling legislation discloses no
express reference to the regulation of vision service plans. However, it is
clear that enabling legislation dealing with the practice of optometry in
the State is predicated on the exercise of the State’s police power to protect
the public against incapacity, incompetence, deception and fraud in the
rendering of optometric services. Abelson’s Inc. v. New Jersey Board of
Optometrists, 3 N.J. Super. 332 (Ch. Div. 1949), aff’d 5 N.J. 412 (1950);
New Jersey Optometric Association v. Hillman Kohan, et al., 144 N.J. Super.
411 (Ch. Div. 1976), aff'd 160 N.J. Super. 81 (App. Div. 1978); New Jersey
State Board of Optometrists v. Reiss, 83 N.J. Super. 47 (App. Div. 1964).
The Board has the inherent authority to protect the public against abuses
in the providing of optometric services. It would follow that it also could
take such reasonable measures as would be necessary to review and ap-
prove vision service care plans to protect the public against these abuses.

Given the Board’s broad rule-making authority over vision service
plans, the further issue posed is the nature and scope of the Board’s inquiry
into those plans. The structure, operation and implementation of a vision
service plan would include, for example, fee structures, patient contribu-
tion, reimbursement procedures and other general operating and adminis-
trative procedures. Although there is a broad and diverse range of elements
contained within a vision service plan, it is clear that the Board may only
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exercise its jurisdiction with regard to those elements bearing on patient
care. A requirement of limited prior approval may permissibly be set forth
by Board regulation where such requirement bears a reasonable rela-
tionship to those specific areas expressly or implicitly contemplated by the
Board’s enabling legislation. Clearly, a requirement that a vision service
plan provides minimum examination* and equipment standards reason-
ably relates to providing safe, competent and effective eye care. Similarly,
a requirement that an optometrist possesses certain equipment necessary
to render particular services contemplated by the plan, reasonably relates
to the providing of quality patient care.

The Board’s present regulation, in addition to providing for minimum
equipment and examination standards pertaining to quality patient care,
imposes a requirement that a plan contains a sufficient number and geo-
graphical distribution of participating optometrists. N.J.A.C.
13:38-2.8(a)l. This regulation presumably reflects an administrative de-
termination that only open panel plans are permissible, i.e., plans which
do not restrict the number of optometirsts to be used by plan members.
There again is no direct evidence of legislative intent to authorize the Board
to deal with this substantive component of a vision service plan. Moreover,
a limited panel plan conceivably could render safe, adequate and proper
vision care consistent with the salutary objectives underlying the Op-
tometry Act. Therefore, it is our opinion that N.J.A.C. 13:38-2.8(a)l is
beyond the Board’s rule-making authority and is invalid.

In conclusion, you are advised that the Board does not have the
authority to limit its right of prior approval of vision service plans to solely
those of a nonprofit character. The Board’s authority to review and ap-
prove vision service plans is confined to those elements which reasonably
relate to the provision of quality patient eye care. Finally, a requirement
which allows only “open panel” plans to operate is beyond the authority
of the Board set forth in its enabling legislation. You are further advised
that the exercise of the Board’s right of prior approval over vision service
plans should be carried out in a reasonable manner, within a reasonable
period of time and after full consultation with the Office of the Attorney
General.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

* In In Re Weston, 36 N.J. 258 (1961), the New Jersey Supreme Court has upheld
a regulation prescribing minimum examination standards to be consistent with the
Board’s statutory authorization.
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June 19, 1980
JOSEPH A. LaFANTE, Commissioner
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 14--1980 n
t
Dear Commissioner LaFante:

An opinion has been requested whether the construction of resource
recovery facilities by counties or county authorities pursuant to the Solid
Waste Management Act of 1970 is subject to the requirements of thdvLocal
Public Contracts Law. For the following reasons, it is our opiniea that
such construction of resource recovery facilities by counties or county
authorities is subject to the terms and provisions of the Local Public
Contracts Law. :

The Solid Waste Management Act (hereinafter the “Act”) sets forth
a comprehensive regulatory scheme intended to assure environmentally

sound solid waste collection and disposal throughout New Jersey. N.J.S.A. .

13:1E-2. The Act not only vests the Department of Environmental Protec-
tion with broad administrative authority to register such solid waste oper-
ations within the State, but it establishes an extensive solid waste manage-
ment planning scheme to provide for the efficient, economical and en-
vironmentally sound collection and disposal of solid waste. N.J.S.A.
13:1E-2, 6, 20 et seq. The Act expressly declares as its policy the encourage-
ment of “resource recovery through the development of systems to collect,
separate, recycle and recover metals, glass, paper and other materials of
value for reuse or for energy production.” N.J.S.A. 13:1B-2(b)(7). See
N.J.S.A. 13:1E-6(b)(1), 21(b)(2).

To implement this planning program throughout the State, the Act
identifies twenty-two planning districts which include each county and the
Hackensack Meadowlands District. N.J.S.A. 13:1E-19. Each district is
required to develop a comprehensive area-wide solid waste management
plan, which is subject to final review and approval by the Department of
Environmental Protection. N.J.S.A. 13:1E-20 et seq. Each district is
authorized in the development and formulation of its district plan “to enter
into any contract or agreement with any public authdtity within any solid
waste management district providing for or relating to solid waste collec-
tion and solid waste disposal. .. .”” N.J.S.A. 13:1E-22. The Act further
provides that every action taken by any county pursuant to its terms is
a “‘county purpose” and that in “‘the performance of any responsibilities
or requirements pursuant to [the Act], any county may adopt and come
under the ‘County Solid Waste Disposal Firdancing Law.’” N.J.S.A.
13:1E-25(a)(b).

Under the County Solid Waste Disposal Financing Law, N.J.S.A.
40:66A-31.1 et seq., any county or county authority is authorized to
“purchase, construct, improve, extend, enlarge or reconstruct solid waste
disposal facilities within such county ...” and may ‘“make and enter into
all contracts and agreements necessary or incidental to the performance
of its:duties and the execution ofits powers-under this act . .. .”" N.J.S1A.
40:66A-31.4(1), (6). In combination, the Solid Waste Management Act and
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the County Solid Waste Disposal Finance Law thus appear to vest the
counties with authority to contract for the collection and/or disposal of
solid-»waste as part of their solid waste management planning
responsibilities. :
i~ -The question presently raised is whether such a contract is subject
to the terms and provisions of the Local Public. Contracts Law, N.J.S.A.
40A:11-1 er seq. The Legislature has directly addressed this issue in the
County Solid Waste Disposal Finance Law where it is provided that any
contract entered into by a county pursuant to that act is “subject to P.L.
1971, c. 198 ‘Local Public Contracts Law’ (c. 40A:11-1 e seq.). " Similarly,
the Solid Waste Management Act requires that any.contract between a
county and a public authority regarding solid waste collection and disposal
must “conform to all the requirements of law for contracts or agreements
made :by any public:authority ... . N.J.S.A. 13:]1E-22.
-:uFurthermore, the construction of resource recovery facilities under the
Local Public Contracts Law is consistent,with a Jegislative policy to guard
against favoritism, improvidence, extravagance and -corruption. L. Pucillo
& Sons, Inc. v. Mayor & Council of Bor. of New Milford, 73 N.J. 349 (1977).
These objectives are complementary to the legislative concern to effectuate
the most efficient and economical solutions to the statewide crisis in solid
waste management, as expressed in both the Solid Waste Management Act
and the Solid Waste Utility Control Act of 1970, N.J.S.A. 48:13A-1 et
seq. The Supreme Court has noticed, in fact, that the solid waste industry
has historically “tended to inefficiency in the form of wasteful fragmenta-
tion and conflicting licensing requirements, [and} was fraught with the
potential for abuse in the form of favoritism, rigged bids, official corrup-
tion, and the infiltration of organized crime.” In re Application of Saddle
River; 71N .J. 14, 22 (1976). The court thus proceeded to determine that
whenread together, these statutes intend’to keep solid waste collection
and disposal utilities within the ambit of the Local Public Contracts Law:
“[I]n view of the. strong public policy favoring competitive bidding and
the whole tenor of the Solid Waste Utility Control Act, we think it evident
that the Legislature intended that municipalities enter into solid waste
contracts only after advertising for competitive bids.. . . . We hold, there-
fore, ‘that contracts negotiated with solid waste disposal and collection
utilities 'do not at present fall under the exception of N.JI.S.A.
40A:11-5(1XE) . .. . In re Application of Saddle River, 71 N.J. 14, 24, 32
(1976}. 1t therefore appears clear that in addition to an express legislative
requirement for the construction of resource recovery facilities by counties
pursuant to the Local Public Contracts Law, a system of competitive
bidding is in furtherance of public policy generally in the area of solid
waste management.

You are accordingly advised that the construction of resource re-
covery facilities by counties under their statutory authority regarding solid
waste collection and disposal is subject to the terms and provisions of the
competitive bidding requirements of the Local Public Contracts Law,

. Very truly yours,
JOHN J. DEGNAN
Attorney General

By: NATHAN M. EDELSTEIN
Deputy Attorney General
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July 7, 1980
G. THOMAS RITI, Director
Division of Public Welfare
Department of Human Services
2525 Quakerbridge Road
Trenton, New Jersey

FORMAL OPINION NO. 15—1980

Dear Director Riti:

You have asked for our opinion as to whether a municipality or-
ganized under an optional form of government is empowered to abolish
its local assistance board. :

A resolution of your question requires an analysis of the Optional
Municipal Charter Act (Faulkner Act) and the applicable provisions of
the “General Public Assistance Law.” Municipalities are required to:

provide public assistance to the persons eligible thereto, residing
therein or otherwise when so provided by law, which shall be
administered by a local assistance board according to.law and
in accordance with this Act and with such rules and regulations
‘as may be promulgated by the Commissioner. [N.J.S.A.
44:8-114.]

The local assistance boards are composed of from three to five persons
appointed by the chief executive of the municipality upon the approval
of the governing body. N.J.S.A. 44:8-115.

These provisions of the General Public Assistance Law were enacted
in 1947 (L.1947, c. 156), three years before the enactment of the Faulkner
Act. (L.1950 c. 210). The issue to be determined is whether by the enact-
ment of the Faulkner Act, municipalities have been given the power to
administratively abolish or reorganize local assistance boards. The
Faulkner Act provides for the adoption of certain optional plans of munici-
pal government by the voters. N.J.S.A. 40:69A-1 et seq., Bucino v. Malone,
12 N.J. 330 (1953).' Optional plans available to municipalities are various
versions of Council-Manager plans, N.J.S.A. 40:69A-81 to 69A-114.5 and
Mayor-Council plans, N.J.S.A. 40:69A-31 to 69A-80. The Act contains
a number of provisions pertinent to the instant question. A starting point
is N.J.S.A. 40:69A-30 which provides, in part, that:

[T]he general grant of municipal power contained in this article
is intended to confer the greatest power of local self-government
consistent with the Constitution of this State. Any specific enu-
meration of municipal powers contained in this act or in any
other general law shall not be construed in any way to limit the
general description of power contained in this arti-

1. In 1979, 87 of the 567 New Jersey municipalities were governed under the
Faulkner Act, Stop-Pay-Hikes v. Town Council of Irvington, 166 N.J. Super. 197,
206 (Law Div. 1979), aff'd 170 N.J. Super. 393 (App. Div. 1979).
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cle ... All grants of municipal power to municipalities governed
by an optional plan under this act, whether in the form of specific
enumeration or general terms, shall be liberally construed, as
required by the Constitution of this State, in favor of the munici-
pality.

Among the powers granted to the municipal council under a Council-
Manager form of government is the authority to:

continue or create, and determine and define the powers and
duties of such executive and administrative departments, boards
and offices, in addition to those provided for herein, as it may
deem necessary for the proper and efficient conduct of the affairs
of the municipality. [N.J.S.A. 40:69A-90.]

Moreover, this same statute further provides that “(a)ny department,
board or office so continued or created may at any time be abolished by
the municipal council.” N.J.S.A. 40:69A-90.

Under a Mayor-Council form of government, the council is em-
powered to establish ““a department of administration and . .. other de-
partments, not exceeding 9 in number.” N.J.S.A. 40:69A-43. The statute
further provides that “(a)ll of the administrative functions, powers and
duties of the municipality, other than those vested in the office of the
municipal clerk, shall be allocated and assigned among and within such
departments.” N.J.S.A. 40:69A-43. The only limitation on municipal
authority which appears in the statute is a requirement that municipalities
with a Mayor-Council government and having a population over 250,000
must establish a board of alcoholic beverage control. N.J.S.A.
40:69A-43(¢). The statute clearly limits this restriction on municipal
authority to the creation of an alcoholic beverage control board.

In addition, N.J.S.A. 40:69A-26 provides that, upon adoption of one
of the optional forms of government, a “municipality shall thereafter be
governed by the plan adopted, by the provisions of this act common to
optional plans and by all applicable provisions of general law.” A general
law is defined, in part, as:

any law or provision of law, not inconsistent with this act, here-
tofore or hereafter enacted which is by its terms applicable or
available to all municipalities . . . . [N.J.S.A. 40:69A-28.]

The issue in the present situation is whether the organization of a local
assistance board set forth by statute is encompassed as a general law
binding on all municipalities.

It is a familiar rule in the interpretation of statutes that the de-
terminative factor is legislative intent. Clifton v. Zweir, 36 N.J. 309, 322
(1962); Mentus v. Irvington, 79 N.J. Super. 465, 472 (Law Div. 1963).
“[T]his intent must be our only guide.” 79 N.J. Super. at 472. The history

. of the Faulkner Act provides a persuasive indication of the legislative

purpose. In the Final Report, of a commission which drafted the legislation
it was stated:
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[Tl}he Commission has sought to provide sufficient flexibility in
the several plans so that each municipality could decide for itself
how it wished to organize its local administration, within the
general principle that each administrative department should be
headed by a single executive. This would not permit the past
practice of quasi-independent boards in many fields where they have
been common, but the plans allow the operation of general laws
in those fields in which boards or commissions are essential to
carry out particular functions or discharge special trusts. These
exceptions include, for example boards of education, boards of
health and boards of zoning adjustment.” [Final Report of the
Commission on Municipal Government, at p. 13 (1949).] [Emphasis
added.]

It is significant that the Commission did not include a local assistance
board among those enumerated as essential to carry out a particular
function. Moreover, the. nature of the boards mentioned in the Report is
significantly different from that of a local assistance board. Boards of
zoning adjustment, for example, have been referred to as *“quasi-indepen-
dent” boards. Mentus v. Irvington, supra. Boards of education and boards
of health are frequently involved in making policy determinations for the
municipality. A local assistance board, in contrast, is involved solely in
carrying out administrative decisions. The statute provides that local public
assistance “‘shall be administered by a local assistance board according to
law and in accordance with this act and with such rules and regulations
as may be promulgated by the Commissioner.” N.J.S.A. 44:8-114. Policy
is set by the Division of Public Welfare through regulations issued by the
Commissioner of Human Services and binding upon the municipalities.
State v. Malone, 164 N.J. Super. 47 (Ch. Div. 1978). Clearly, the super-
vision of local public assistance programs by the Division at the State Level
obviates the need for an independent policy making body in a municipality.

The legislative purpose behind the enactment of the Faulkner Act was
to allow municipalities to abolish independent boards. In Myers v. Cedar
Grove Tp., 36 N.J. 51, 59 (1961) the Court stated:

[T)he idea of diminishing the power of the new governing body
by extending the number of separate and independent bodies is
incompatible with the statutory scheme for the centralization of
sweeping legislative and administrative authority in the Council
and Manager. {36 N.J. at 50.]

Also, Am. Fed. State, Cty. Mun. Emp. v. Hudson Welf. Bd., 141 N.J. Super.
25 (Ch. Div. 1976) provides compelling support for the proposition that
Faulkner Act municipalities are empowered to abolish their local as-
sistance boards. The court held that a county, organized under the Op-
tional County Charter Act, was authorized to abolish an independent
county welfare board mandated by statute and incorporate the board and
its functions within one of the county’s administrative departments. /d.
at 35. The court reached this conclusion after finding that “the clear
expressed intent of the Legislature and the meaning of the act is to give
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the new county governments created under the law the sweeping power
to restructure their form as they see fit consistent with the Constitution
of New Jersey and general law.” /4. at 32. Since “(i)t is obvious that the
Faulkner Act was used. as the model for the Optional County Charter
Law,” Citizens for Charter Change, Essex Cly. v. Caputo, 136 N.J. Super.
424, 439 (App. Div. 1975), certif. den. 74 N.J. 268 (1975), it is reasonable
to cqn_clugle that the Legislature intended the Faulkner Act to permit a
mumcnpallty to abolish and reorganize its local welfare agency.?

Tt is therefore our opinion that municipalities governed by an optional
form of government may reorganize or abolish their local assistance board.
R Very truly yours,

e JOHN J. DEGNAN
Attorney General

By: BARBARA A. HARNED"
Deputy Attorney General

Lk ¢

2. A]thqugh Faulkner Act municipalities are empowered to abolish or reorganize
local assistance boards, municipalities are required to provide general assistance in
confo_rquty with applicable provisions of génera] law found in Title 44 and in the
regulations of the Division of Welfare. As noted in 4n. Fed. State, Cty. Mun, Emp.
v. Hudson Welf. Bd., *(m)andated services must continue feven though] how they
are to be administered is to be a decision of the elected . . . officials.” 141 NJ.
Super. at 32-33. See also, State'v. Malone, supra.

SRR 8

JOHN R. JAMIESON, Deputy Commissioner
Depdrtment of Transportation

1035 Parkway Avenue

Trenton, New Jersey 08625

July 11, 1980

FORMAL OPINION NO. 16—1980

Dear Mr. Jamieson:

‘ ’Yqu have inquired whether the Department of Transportation may
accept interest free fede!'al loans and in turn lend the borrowed federal
funfis to public anq private employers for the acquisition of vanpool
vehicles consistent with the Constitution and the Commissioner’s statutory

powers. Your inquiry presents the following three issues which will be
discussed separately:

I. Does the Department’s borrowing of federal funds violate the
Debt Limitation Clause of the New Jersey Constitution?
1L Dpes the Department’s lending of the borrowed federal funds

violate the constitutional provisions banning a loan of the

credit of the State or appropriation of money for a private
purpose?

165



ForMaL OpiNiON

III. In connection with a program to defray the acquisition cost
of vanpool vehicles, does the Commissioner of Transportation
have the statutory power to accept federal loans and to lend
the funds to public and private employers?

Section 126 of the Federal-Aid Highway Act of 1978, 23 U.S.C. §146,
authorizes the U.S. Secretary of Transportation, using Federal-aid funds,
to make grants and loans to States and other governmental bodies in order
to financially assist eligible ridesharing projects, including defraying the
acquisition costs of vanpool vehicles. The federal act, however, limits
federal assistance for the cost of acquiring vanpool vehicles to loans, and
not grants. The federal loans amount to 75 percent of the acquisition costs.
Current federal regulations, as amended by the 1978 Act, provide that
federal loans may be made ‘“‘as long as appropriate provision is made for
repayment of this cost within a period of less than four years.” 23 C.F.R.
§656.7(3) (1976).

As part of its vanpool assistance program, the New Jersey Department
of Transportation would accept the interest free federal loans and obligate
itself to repay the federal loans within four years. The Department would
then lend the borrowed funds to counties, municipalities, governmental
or quasi-governmental agencies, and private corporations or individuals
in the amount of 75 percent of the acquisition cost of the vanpool vehicle,

By executed agreement, the vanpooler would agree to repay the loan
within four years. The Department would retain the vehicle’s certificate
of title in its possession until the loan has been fully repaid. The certificate
of title would indicate that the Department is the secured party with regard
to that vehicle. The agreement with the recipient of the loan would state
that the primary purpose of the vanpool project is to utilize vanpool
vehicles to transport specific employees, between their homes or appointed
pick up areas and their place of employment, and for employment related
trips during the work day in order to reduce fuel consumption, traffic
congestion, parking difficulties, and pollution. Other use would be per-
mitted only upon written determination by the Department that such use
is not inconsistent with the general objectives of the vanpool project.
Utilization of the vanpool vehicle for illegal purposes, or on a regular basis
for other than passenger transportation, would be cause for termination
of the agreement and all balances of the loan would become immediately
due. The recipient would also agree to comply with all applicable state
and federal statutes and obligations relating to vanpool project operations
during the term of the contract. Finally, the agreement would provide that

the Department is not obligated to use any funds other than those provided
by the federal government for the vanpoo! program in fulfilling any of
the terms or conditions of the contract.

I
The first question presented by your inquiry is whether the Depart-
ment’s receipt of the federal funds in the form of loans violates the Debt
Limitation Clause of the State Constitution. The Debt Limitation Clause
of our Constitution provides as follows:
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The Legislature shall not, in any manner, create in any fiscal
year a dctzt or debts, liability or liabilities of the State, which
together with any previous debts or liabilities shall excced’ at any
time one per centum of the total amount appropriated by the
general appropriation law for that fiscal year, unless the same
sf_lal‘] be auth9ﬁzcd by a law for some single object or work
dlstmctly sp}:c1ﬁed therein. Regardless of any limitation relating
to taxation in this Constitution, such law shall provide the ways
and_me:a'ns, exclusive of loans, to pay the interest of such debt
or liability as it falls due, and also to pay and discharge the
prncipal thereof within thirty-five years from the time it is con-
t_rac_tc?d; and the law shall not be repealed until such debt or
liability and the interest thereon are fully paid and discharged
No such law shall take effect until it shall have been submittcd
to the people at a general election and approved by a majority
of the legally qualified voters of the State voting thereon. All
money to be raised by the authority of such law shall be applied
only to the specific object stated therein, and to the payment of
the debt thereby created. This paragraph shall not be construed
to refer to any money that has been or may be deposited with this
TS‘tate. by the government of the United States. Nor shall anything
in tl}ls paragraph contained apply to the creation of any debts
:r hablh_hes for purposes of war, or to repel invasion, or to
uppress insurrection or to meet an emergenc caused i
or act of God. [N.J. Const. Art. 8, §2,g'i3.]y[Emphastg g:jsc?:é%;

. Formal Opinion No. 23—1975 considered the icabili

L[ml.tatlon Clause to loans from the feder:l] ;g\z:ﬁ?rt:grlxtty (')l'fht::leCl?)(:'rl:E
missioner of Transportation had inquired whether the Commuter Operat-
Ing Agency could accept federal loans for purposes generally authorized
by the Ageqcy's enabling legislation. After reviewing the history of the
sentence which exempts federal funds from the Debt Limitation Clause
the opinion concluded that the receipt of federal loans by the Agenc was
consistent with the constitutional mandate. The opinion stated: ¢

[T]he monies made available in the present legislation would be
loans and not grants and would not be treated the same as general
funds of the.State. It is clear that all such funds would continue
to bg an obligation of the State to the Federal Government until
repaid, and the basic agreement is thus between the two govern-

ments rather than between the State and ;
23-1975.] ate and a third party. [F.O. No.

Any federal money deposited with this State, w
loans, is therefore unaffected by the Debt Limitatio'n C]I]::x};:.r Iist}%;a:];sttgi
at hand, the Depgrlmcnt would be accepting interest free federal loans
and would be obligated to repay the principal within four years. Please
be advised that the Department’s receipt of the federal loans falls within

the federal funds exemption of the D imitati
dera ebt Limitation Cla i
constitutionally permissible, uee andis thercfore
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I
The second question presented by your inquiry is whether the State’s
subsequent lending of the borrowed federal funds to public and private
employers for the acquisition of vanpool vehicles violates the constitutional
provisions banning a loan of the credit of the State or an appropriation
of money for private purpose. The pertinent constitutional provisions are
as follows:

The credit -of the State shall not be directly or indirectly loaned
in any.case. ... [N.J. Const. Art. 8, §3, 91.]

No dornation of land or appropriation of money shall be made
by the State or any county or municipal corporation to or for
the use of any society, association or corporation whatever. . . .
[N.J. Const. Art. 8, §3 13.]

In Roe v. Kervick, 42 N.J. 191 (1964), the New Jersey Supreme Court
discussed the factors which determine whéther a statutory progiam of
public financial assistance violates the constitutional ban ‘on loan or ap-
propriation of public money. The court stated that, in order for a program
to be constitutional, the financial assistance must be primarily for a public
purpose; “thie ‘contractual consideration must be primarily for a public
purpose; ‘the contractual consideration mist 'be intimately associated with
executing thé public purpose and rust not be merely the obligation to
repay the’loan; ‘the paramount factor in thé contract between the State
and the recipient ‘must be thie accomplishinent of the public purpose; and
any private advantage is merely incidental and subordinate. Jd., at 218.
“The Court also stated that thére must be a reasonable measure of control
by the public agéncy by means of contract, statute and regulation such
that the recipient represents “the controlled means by which the govern-
ment accomplished a proper objective™ Id., at 219, 222. See also Bayonne
v. Palmer, 41 N.J. 520 (1966).

In construing the meaning of “public purpose,” the Court, in Roe
v. Kervick, supra, stated that:

Generally speaking, it connotes an activity which serves as a
benefit to the community as a whole, and which, at the same time
is directly related to the functions of government.... To be
serviceable it must expand when necessary to encompass chang-
ing public needs of a modern dynamic society. [Id., at 207.]

The Court also recognized that “the modern trend of judicial thought is
to expand and construe liberally the meaning of public purpose.” Id., at
226.

In the matter at hand, the Department would accept interest free
federal loans, and then lend the funds to public and private employers
in amounts of 75 percent of the acquisition cost of the vanpool vehicles.
To pass constitutional muster, such assistance must be primarily for a
public purpose. Congress has declared it “to be national policy that special
effort should be made to promote commuter modes of transportation
which conserve energy, reduce pollution and reduce traffic congestion” and
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has directed the U.S. Secretary of Transportation to assist in the establish-
ment o!‘ vanpool programs. 23 U.S.C. §146 (notes). The Department in-
itiated its vanpool loan program in response to the federal legislation
) qued upon the dynamic concept of ‘public purpose and upon th-e
leg!slapvc findings, the lending of the borrowed federal funds herein to
assist-in the acquisition of vanpool vehicles by public and private em-
ployers-primarily serves a public purpose. In addition, there is the required
measure of control to ensure that the public purpose is accomplished. The
!oan agreement provides that the primary purpose of the vanpool véhicle
is to tran§port spcciﬁed employees to and from work and for employment
‘l‘::iltahti(li] etnpsfdulnntg’.lhe_ work day. Use of the vehicle which is inconsistent
i the ggrecr;;?m: jectives of the vanpool project is cause for termination
Please be advised that the Department’s lending of b
fund‘s does not violate the constitutional prohibitio%] agaﬁ]rsrt();;?:ﬁ‘:: etrl?:
-state’s credit or appropriating money for a private purpose.

I
_ Although the D.epartment’s program is consistent with the Constitu-
tion, the final question presented by your inquiry is whether the Com-
;mssxoner of Tran.sportauon.has the statutory authority to accept interest
brg,e fedecll‘af! Loanis fm connection with a departmental program to lend the
rrowed federal funds to employers to defray the isition ¢
cmplloyers’ vanpool vehicles. Y equistiion costs of the
n the “Transportation Act of 1966,” N.J.S A. 27
. s s J.5.A. 2T 1A-1, et seq., th
;,:ixlsltaturet gstazllshed the Department of Transportation as a pri?':cipa(l3
riment in”the executive branch. of the Stat i
lature intended the act: © government. The Legis-

to establish the means whereby the full resources of the State can
be used and applied in a coordinated and integrated matter [sic]
to solve and assist in the solution of the problems of all modes
of transportation; to promote an efficient, fully integrated and
Palanced transportation system for the State; to prepare and
implement comprehensive Plans and programs for all modes of
Iransporiation development in the State; and to coordinate the
.transpv._)r'tatxon activities of State agencies, State-created public
:uct’ho_lil)l_;t_:s, and other public agencies with transportation re-
agdzzl.]uty within the State. [N.J.S.A. 27:1A-1.] [Emphasis

a broad legislative ‘mandate to “(d)o whatever ma

] y be necessa -

Is\llr?l)sleAtozg.f'fccpu'zlte the purposes of this Title (Title 27 Higlilywz;s(;e"

ml:s;i(;nér" 7-21(i). Ip addition, N.J.S.A. 27:8-2 authorizes the Corr.1-

Bovaoner t. i to receive and apply any money received from the federal

-y n ; or road work to any work he shall have authority to do.”
J.S.A. 27:7-1 defines road “work” to include “all other things ar;d
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services necessary or convenient for the performance of the duties imposed
by this title (Title 27 Highways).” Moreover, it is well settled that the
statutory powers of the Commissioner are to be liberally construed. Town-
ship of Hopewell, et al v. Goldberg, et al, 100 N.J. Super. 589 (App. Div.
1968), certif. denied, 52 N.J. 500 (1968); State v. Maas & Waldstein Co.,
83 N.J. Super. 211 (App. Div. 1964). In Township of Hopewell, et al v.
Goldberg, et al, supra, the court stated:

Our Legislature has clearly indicated its intent that New Jersey
participate in the Federal aid highway program. It has em-
powered the Highway Commissioner to perform whatever acts
are required by Federal Statute to qualify the State for Federal
highway aid . . . The powers granted the Commissioner under the
various State statutes must be construed liberally so as to carry
out the basic purpose of providing adequate highway facilities
throughout the State. Participation in the Federal highway aid
program is clearly within the scope of the statutes. [101 N.J.
Super. 589, 595 (App. Div. 1968).]

The Department initiated its program to assist employers interested
in acquiring vanpool vehicles as a result of federal highway legislation.
Section 126 of the Federal-Aid Highway Act of 1978 provides:

In order to conserve fuel, decrease traffic congestion during rush
hours, improve air quality, and enhance the use of existing highways
and parking facilities, the Secretary may approve for Federal
financial assistance from funds apportioned under sections
104(b)(1), 104(b)(2), and 104(b)(6) of this title, projects designed
to encourage the use of carpools and vanpools. (As used herein-
after in this section, the term “‘carpool” includes a vanpool.) Such
a project may include, but is not limited to, such measures as
providing carpool opportunities to the elderly and handicapped,
systems for locating potential riders and informing them of con-
venient carpool opportunities, acquiring vehicles appropriate for
carpool use, designating existing facilities for use as preferential
parking for carpools. [23 U.S.C. §146(a).] [Emphasis added.]

In the interest of conserving energy and reducing pollution and traffic
congestion, the federal legislation directs the Secretary of Transportation
to assist both public and private employers who are interested in establish-
ing carpooling and vanpooling programs. See §126(d)-(h) of Pub. L.
95-599, 23 U.S.C. §146 (notes). The Secretary is authorized to make grants
and loans in amounts not exceeding 75 percent of the cost of eligible
projects. The Act provides, however, that federal financial assistance in
connection with the acquisition costs of vanpool vehicles is limited to
loans. These funds are available to New Jersey only through the Depart-
ment of Transportation, which is the State agency designated to receive
federal-aid highway funds. See 23 U.S.C. §117.

Initiated as a result of the federal legislation, the Department’s van-
pool loan program is in furtherance of one of the broad purposes of the
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Department—the implementation of programs for all modes of transpor-
tation development in the State. The program is intended to reduce traffic
congestion on highways and to enhance the use of highways. Utilizing
federal funds in the form of loans, the program assists employers in
defraying the acquisition costs of vanpool vehicles. Although not regularly
available to the public, the primary purpose of the vehicle is to transport
eight to fifteen participating employees between their homes or appointed
pick up areas and their place of employment. In light of the purposes of
the program and the liberal construction to be given to the powers of the
Commissioner, the Department’s vanpool loan program is in furtherance
of the purposes of the Department and falls within the statutory powers
of the Commissioner.

In responding to your inquiry, the impact, if any, of the New Jersey
Public Transportation Act of 1979, L. 1979, c. 150, on the power of the
Commissioner of Transportation to engage in the vanpool loan program
must also be considered. In addition to amending the powers of the
Commissioner, N.J.S.A. 27:1A-5, the recent legislation created the New
Jersey Transit Corporation to provide public transportation services.
N.J.S.A. 27:25-1 et seq., The Act, however, defines “public transportation
services” to include “paratransit services,” N.J.S.A. 27:25-3(e), which are
in turn defined to include:

any service, other than motorbus regular route service and charter
services, including, but not limited to, dial-a-ride, nonregular
route, jitney or community minibus, and shared-ride services such
as vanpools, limousines or taxicabs which are regularly available
to the public. Paratransit services shall not include limousine or
taxicab service reserved for the private and exclusive use of individ-
ual passengers. [N.J.S.A. 27:25-3(d).] [Emphasis added.]

Since the Department’s vanpool loan program herein is essentially a pro-
gram to assist employers to establish non-profit vanpools exclusively for
employees and does not contemplate vanpooling which is regularly avail-
able to the public, the power of the Commissioner to engage in this
r]’;t;gram is unaffected by the New Jersey Public Transportation Act of
In conclusion, please be advised that the Department has the statutory

authority to accept the interest free federal loans and in turn to lend the
funds to public and private employers to defray the acquisition costs of
vanpool vehicles.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: JOHN J. REILLY
Deputy Attorney General
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5 Seitaile o July 15, 1980
New Uerséy ‘Department of Optometrists

100 ‘Riyniond -Boulevard

Newialk, ‘New Jersey 07102

Ox Hilv praviona

{in et o FORMAL OPINION NO. 17—1980

vedint W v o

Deéar Mémbers of the Board:

* 1Y gii ‘have asked for our opinion as to the validity of N.J.A.C.

13384114 4mid 13:38-1.7 which deal with solicitation by optometrists 'for

thé purpose bFselIing optometric services or materials. For the fo!lown.ng

réasoiis! you are advised -that those regulations of the Board are invalid.

i n grder to- deal with the validity of these regulations it is necessary

at thie olitsét- to consider the section of the Optometry Act dealing with

solicitation by optometrists. N.J.S.A. 45:12-11(p) provides that the Board
sHall Hive the power to'revoke or suspend any license to practice optometry
whied: dh bpiometrist has been found to be:

e anodil oo e 5 % 5 E .

f ”'Soliffi\iﬁ’ré in person or through an agent or agents for the purpose
fic igft RHingophthalmologic materials -or- optometric services or

~*5"“3¥:'r’rib'ldy?ﬁg‘&vhat are known as ‘chasers,’ ‘steerers,’ or ‘solicitors,’

{6’ bbtain *business.

G Bl e ;

1t ‘may bé<assumed- that such solicitation of business by optometrists or

their-agents was viewed by the Legislature to be in_consn.stent with ap-

propriate’professional standards governing the_rclauonshlp !)t?tw?en an
optomietrist-and his patient. Also, a ban. on in person 'sohcntauon. of
patients’was presumably designed to prohibit those business practices
which'tend’ to exert pressure on prospéctive patients in order to make
speedy; uninformed or ill-conceived decisions with regard to the purchase

of optometric services and related goods. ) ) o
© " The régulations adopted by the Board dealing with solicitation

provide as' folows:

-a:' Anhy statement, printed, written or oral, published, posted or
circulated, directly or indirectly, by any person, firm, corpor-
ation, group or association, which quotes -or speciﬁcs the name
of any individual optometrist, firm or partnership of optometrists
or any person, firm or corporation employing or having as-
sociated with him or it one or more optometrists, by way of
especially recommending the professional services of said op-
tometrist, firm or corporation in conjunction with the an-
nouncement of the consummation of any contract, agreement or
arrangement for professional services with said optorpetrist, firm

or corporation, in which announcement of thc_ said cont(act,
agreement or arrangement offer optometric services at a stipu-

; l,a,'fgd;,fee,.or any variation of such a fee, or as bcu}g free, or at
a‘r‘fce -which is represented to be smaller than or.dmary fees or
.which. purports to offer discounts or any other 1_nducement or
advantages to prospective recipients of such services, unless in
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conjunction with a vision service:plan approved by thenBoasd: 1+
shall be prima facie evidence of soliciting through agents; within:- -
the meaning of N.J.S.A. 45:12-11(p) on the part:of itheigpa . -
tometrist or optometrists so named, specified or involved. N .

b. This shall be conclusive if the optometrists are shown to be .
accessories to the contract, agreement or arrangement by satisfac-
tory evidence of their providing or rendering optometric services
in accordance with the contract, agreement or arrangement.
[N.J.A.C. 13:38-1.4.] —

Within the meaning of N.J.S.A. 45:12-11(p), any optometrist who
offers or provides optometric services and/or contact lenses
and/or eyeglasses at a fee less than his usual fee, in considéfatibn
of the patient being'absocjated with any person, association,
organization or corporation, shall be considered as soliciting for
the purpose of sellirig dphthalmic materials or optometric ser-
vices, unless such optometric services and/or contact lenses

" and/or eyeglasses are offered in conjunction with a vision service
plan approved b)(v. the Board. [N.J.A.C. 13:38-1.7.]

Itis clear at once from a reading of these regulations that they are designed
16 achieve objectives beyond those contemplated by the statute. N.J.A.C.
13:38-1.4 prohibits any communication of information of ‘thé identity of
any ‘optometrists or firm employing or having orie or ‘more-optome n's“l.’s
where such communication is'in conjunction with any agréement St

optometric services at a stipulated fee or smaller than ordinary Yees 'or
which purports to offer discounts, inducements, or advertising or fecipieiits
of those services. Since the statutory section was enacted to only prohibit
what the Legislature regarded as unprofessional practices inhéreit in the
in person solicitation of business for the purpose of selling ('gph_t_}izilhidlo'g‘ic
materials or optometric services, it is evident that a regulatory prohibition
against the communication of information pertaining to either thé‘érvices
of an optometrist or a stipulated fée would exceed the r'cghtaldb‘r ‘scope
contemplated by the statute. Similarly, the offerinig of optometfic sérvicés
atafee less than the usual fee in consideration of a’patient being assdcizted
with a third party plan is not encompassed within the legislative 'objéctive

concerning the prohibition against in person solicitation.! =~ 7

. This conclusion is supported by the rule of staiutory construction ‘that
a legislative enactment should not be interpreted in a mainer 16 taisé
substantial questions as to its constitutionality. Woodhouse' v:' Woddhouse,
17 N.J. 409 (1955); 2A Sutherland, Statutory Consiruction, (3d ¢d!1973),
§45.11 at 33-34. To interpret NJ.S.A. 45:12-11(p) as statutory authority
to prohibit the communication of information to the public corcerning
the services and fees charged by optometrists, would raise a subStantial
question under the First Amendment to the United States, Constitution.
Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council,
Inc., 425 U.S. 248, 48 L.Ed.2d 346 (1976); Bates v. State Bar of Arizona,
433 U.S. 350, 53 L.Ed.2d 810 (1977). In Ohralik v. Ohio State Bar‘Associa-
tion, 436 U.S. 477, 56 L.Ed.2d 444 (1978), the Supreme Couit of ‘th¢ United
States held that a state’s valid concern with regard to the regul#tion of
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* in person solicitation in the legal profession is limited to those aspects of
solicitation that involve fraud, undue influence, intimidation, over reaching
and other forms of vexatious conduct. The valid objectives of the Legis-
lature in the case of the profession of optometry under N.J.S.A. 45:12-11(p)
would essentially be the same. The statute, therefore, cannot be interpreted
to allow for a regulatory prohibition on the truthful advertising or com-
munication of routine information concerning the provision of
ophthalmologic materials and optometric services. For these reasons, it
is our opinion that N.J.A.C. 13:38-1.4 and 13:38-1.7 are not consistent
with N.J.S.A. 45:12-11(p) and are, therefore, invalid.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: DOUGLAS J. HARPER
Deputy Attorney General

October 6, 1980
DR. FRED PRICE, Secretary
Board of Examiners
Department of Education
225 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 18—1980

Dear Dr. Price:

On September 23, 1974 this office advised the Commissioner of
Education in Formal Opinion No. 10—1974 that statutory citizenship re-
quirements on the employment or tenure of teachers who are aliens were
constitutionally invalid. On June 13, 1979 in Formal Opinion No. 12—1979,
we advised the Commissioner that as a result of a decision of the United
States Supreme Court in Ambach v. Norwick, 441 U.S. 68 (1979), New
Jersey statutes, which require a teaching staff member to either demon-
strate that he is a citizen of the United States or has declared his intent
of becoming a citizen, are supported by a legitimate governmental purpose
and:are valid. It is clear, therefore, that at the present time a noncitizen
may not be certified by the Board of Examiners in the Department of
Education to teach in the public schools unless he or she has satisfied the
requirements of the governing statute dealing with United States
citizenship.' »

A question has now arisen as to the status of those noncitizens who
have been certified by the Board of Examiners at some point in time
between the issuance of Formal Opinion No. 10—1974 and our most recent
advice to the Commissioner on June 13, 1979 in Formal Opinion No.
12—1979 that those statutes requiring citizenship are constitutional and
fully operative. From a cursory examination of those statutes, it is apparent
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to have been the underlying legislative policy to require all persons teaching
in the public schools and certified by the Board to be citizens of the United
States. It would be inconsistent with this overall legislative purpose to
allow noncitizens to continue to teach and be certified in the public schools
of this State. It is therefore our opinion that those noncitizens who are
the subject of this inquiry are required to become United States citizens
as a condition to continuing to teach in the public schools and to hold
their certificates. In order to implement the statutory mandate, the Board
should require those persons to either produce valid proof of citizenship
or to declare a present intent to become a United States citizen,

An additional issue posed concerns the responsibility of the Board
towards those noncitizens who fail to acquire United States citizenship
within five years of the filing of a declaration of intent. N.J.S.A. 18A:6-39
in pertinent part provides that a teacher’s certificate issued to a noncitizen
shall be cancelled by the Board if the holder has not become a citizen within
five years of its date of issuance. N.J.S.A. 18A:26-8.1 provides that any
such certificate may be revoked by the Board in its discretion if the holder
shall not have become a United States citizen within five years. These two
statutory sections therefore are inconsistent on their face with regard to
the Board’s discretion to revoke certification (N.J.S.A. 18A:26-8.1) on the
one hand, and its obligation to cancel a certificate (N.J.S.A. 18A:6-39)
on the other hand, where the holder thereof shall not have become a United
States citizen within five years.

In order to resolve this inconsistency, it is necessary to briefly review
the pertinent legislative history. Both of these statutory sections were
adopted by the legislature in a single piece of omnibus legislation which .

I. There are two statutory sections which deal with United States citizenship re-
quirements for teachers in the public schools. N.J.S.A. 18A:6-39 provides as follows:

The board may, with the approval of the commissioner, issue a
teacher’s certificate to any citizen of any other country, who has declared
his intention of becoming a United States citizen and who is otherwise
-qualified but any such certificate shall be void, and shall be canceled by
the board, if the holder thereof shall not become a United States citizen
within five years of the date of its issuance, and it may be revoked within
said period by the board, if the board is satisfied that the holder thereof
has abandoned his efforts to become a United States citizen or has
become disqualified for such citizenship but no teacher certified, pursuant
to this section, shall acquire tenure unless and until United States
citizenship shall have been granted to him.

N.J.S.A. 18A:26-8.1 provides as follows:

The state board of examiners may, with the approval of the com-
missioner, issue a teacher’s certificate to teach in the public schools to
any citizen of any other country who has declared his intention of becom-
ing a United States citizen and who is otherwise qualified, but any such
certificate may be revoked by the state board of examiners if the board
is satisfied that the holder thereof has abandoned his effforts to become
a United States citizen, or has become disqualified for citizenship, or shall
not have become a United States citizen, within five years of the date
of its issuance.

See infra for a discussion of the controlling statutory section.
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recodified Title 18 into Title 18A. Laws of 1967, c. 271. N.J.S.A, 18A:6-39
is substantially the same as an earlier statutory section in N.J.S.A.
18:13-4.2 enacted as Laws of 1956, c. 158. N.J.S.A. 18A:26-8.1, however;
in pertinent part, appears for the first time in the recodification of Title
18 by Laws of 1967, c. 271. In the absence.of a legislative indication as
to which of these two conflicting statutory -sections. should govern the
revocation of a certificate of a noncitizen, it is- necessary: tg,resart to the
rule of statutory construction that the legislature should not be deemed
to have enacted repetitious or surplus legislation. Peper v. Princeton Univer-
sity Board of Trustees, 71 N.J. 55, 68 (1978). Rather, it is reasonable to
assume that the legislature intended its latest and newest expression of
legislative policy on the subject to govern. For these reasons, the.provisions
of N.J.S.A. 18A:26-8.1 are applicable. A certificate may be revokgd in the
discretion of the Board of Examiners on a case by case basis if the holder
shall not have become a citizen of the United:States; within. five. years.?
In summary, you are advised that those noncitizens who:have, been

certified by the Board of Examiners at some::point in.time between the
issuance of Formal Opinion No. 10—1974 on September 23, 1974 and the
issuance of Formal Opinion No. 12—1979 on June 13, 1979 are now
required to conform with the provisions of N.J.S.A. 18A 26-8.1. They
should either produce proof of citizenship or declarc a present intent to
become a United States citizen. You are further advised that the Board
of Examiners has the discretion whether or not to revoke the certificate
issued to a noncitizen under the facts of an individual case where the holder
either has abandoned his efforts to become a citizen or has become dis-
qualified or shall not have become a citizen within five years of a declar-
ation of intent to do so.

Very truly yours,

JOHN J. DEGNAN

Attorney General
By: THEODORE A. WINARD
Assistant Attorney Genexal
che

2. It should be noted, however, that notwithstdnding a decision by the Board of
Examiners not to revoke the certificate of a noncitizen in an individual case, no

person shall be deemed to have acquired tenure in the public sch(fols unless he shall
become a United States citizen. N.J.S.A. 18A:38-3. 52
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' : # October 21, 1980
JOHN J. REILLY, Executive Director
New Jersey - Racmg Commlssmn
404 Abington Drive -
East ‘Windsor, New Jersey 08520

FORMAL OPINION NO. 19—1980

Dear Mr. Reilly: :

~ The Racing Commission has asked for our opinion concerning a form
of pari-mutuel wagering knowntas “‘pick six.” In particular, the question
is whether dn ingredient of *‘pick 'six” which provides for a carry-over of
an-undistributed percentage of a pari-mutuel pool to the next racing day
is-'per-mis'sible. For the following reasons, it is our opinion that the use
of “pick six” pari-mutuel ‘wagering at New Jersey racetracks would be
inconsistent ‘with the racing laws.

At ‘the outset, it is necessary to describe in specific terms the nature
of thé form of pari-mutuel wagering known as the “pick six.”” Each bettor
selects the first horse in each of six consecutive races designated as the
pick six races. The pick six pool-is held entirely separate from all other
pools and'is not part of a daily double, exacta, trifecta or other wagering
pool. The ‘net amount in the pari-mutuel pool is distributed among the
holders of pari-mutuel tickets which correctly designate the official winner
in each of the six consecutive races comprising the pick six. In the event
there is no ticket which correctly designates the winner of all six races,
50% of that racing date’s net amount available for distribution to winners
would be distributed among the holders of tickets correctly designating
the most consecutive winning selections. The remaining undistributed 50%
of the pari-mutuel pool would be carried over and included as part of the
pick six pool for the next racing date. In the event a holder correctly
designates all six race winners on any date for which there has been a carry-
over, all monies carried over, as well as 50% of the amount for that
individual racing date, shall be distributed among such ticket holders. On
any racing date where there is a carry-over and no distribution of prize
money can be made to a holder correctly designating all six race winners,
the undistributed pool shall be carried over and included in the pick six
pool for the next racing date.

The governing statutory section of the racing laws which bears on
whether or not this form of pari-mutuel wagering is permissible is N.J.S.A.
5:5-64 which provides in pertinent part:

In every pool where the patron is required to select three or more
horses, every holder of a permit shall distribute all sums deposited
in each pool to the winners thereof, less an amount which shall
not exceed 25% of the total deposits, plus the breaks. [Emphasis
added.]

The above qu'ovt'ed ‘language clearly provides that every permit holder

distribute all sums deposited in each pool to the winner thereof, less a
specified percentage of the total deposits. At issue, therefore, is whether
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in an instance where there is no pari-mutuel ticket held which correctly
designates the winner of all six consecutive races, an undistributed 50%
of said pool may be carried over and included as part of the pick six pool
of the next racing date. The question presented therefore, stated in other
words, is whether the statute mandates the distribution of the total net
amount wagered among the winning contributors to a pool or, on the other
hand, whether a portion of the net total amount may be retained and added
to the total amount wagered by a separate group of contributors on a horse
race conducted on a subsequent racing date. Since the statutory language
requires the permit holder to distribute all sums in each pool to the winners
thereof, it is necessary to ascertain the meaning of a “pool.”

The racing laws do not provide any definition of the word “pool”
nor is there any available legislative history to assist in its interpretation.
It is therefore a well established rule of statutory construction that in the
interpretation of the words of a statute resort should be made to the
common sense or commonly understood meaning of .the term. Service
Armament Co. v. Hyland, 70 N.J. 550, 556 (1976). In horse racing a “pool”
has been defined to mean the combination of a number of persons, each
staking a sum of money on the success of a horse in a race, the money
to be divided among the successful bettors according to the amount put
in by each. United States v. Berent, 523 F. 2d 1360, 1361 (C.A. 9th Cir.
-1975); Lacey v. Palmer, 24 S.E. 930, 931 (Va. 1896). The term “‘pool” has
also been defined by the courts to mean a system of betting which provides
for the distribution of the total amount wagered among the successful
contributors in proportion to their respective contributions thereto. Dela-
ware Steeplechase and Racing Association v. Wise, 27 A. 2d 357, 362 (Del.
1942); Feeney v. Eastern Racing Association, 22 N.E. 2d 259, 260 (Mass.
1939); 38 C.J.S. Gaming §1 (1943). In Pompano Horse Club v. State, 111
So. 801, 812 (Fla. 1927), the Florida Supreme Court referred to the com-
monly understood means for the distribution of monies by result of a horse
race as an instance when: ;

. a group of persons, each of whom has contributed money
to a common fund and received a ticket or certificate representing
such contribution, adopt a horse race, the result of which is
uncertain, as a means of determining, by chance, which members
of the group have won and which-have Jost upon a redivision
of that fund, each contributor having selected a stated horse to
win such race. ...

This citation of judicial authority establishes that a “pool” is created
by the combination of the total wagers made on a specific horse race or
races which total wagers are contemplated to be distributed under a for-
mula to successful bettors on those races. In the case of pick six, it is
provided that where there is no bettor successfully selecting winners in six
consecutive races, 50% of the undistributed pool shall be carried over and
added to a combination of wagers contributed by a separate class of
patrons with regard to races held on the next succeeding racing day. The
remaining 50% of that racing date’s net amount available for distribution
would be distributed among the holders of tickets correctly designating
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the next most consecutive winning selections. It is clear, therefore, that
pick six wagering is inconsistent with the responsibility of the holder of
a permit under the statute to provide for the distribution of all net sums
deposited in each pool to the winners thereof. Rather, in the case of pick
six, only a portion of the total net accumulated fund would be distributed
to the winning patrons who have successfully selected winning horses in
a race or races for which the common fund of wagers has been created.
For this reason, it is our opinion that a form of pari-mutuel wagering on
horse races known as pick six, which contains a provision for a carry-
over of an undistributed percentage of a pari-mutuel pool to horse races
conducted on the next racing day, is inconsistent with N.J.S.A. 5:5-64.
Therefore, it would be necessary for enabling legislation to be enacted to
authorize this form of pari-mutuel wagering.

Very truly yours

JOHN J. DEGNAN

Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

"October 24, 1980
JOHN J. HORN, Commissioner

Department of Labor and Industry
John Fitch Plaza
Trenton, New Jersey 08625

'FORMAL OPINION NO. 20—1980

Dear Commissioner Horn:

You have asked whether sick leave payments to employees constitute
“wages” within the meaning of the Unemployment Compensation Law
and the Temporary Disability Benefits Law. If they do, the worker may
include them as part of his base year earnings when he files a claim for
benefits.' The total amount of a worker’s base year earnings is a crucial
part of his claim, because they are used to determine both his eligibility
for benefits and the amount of benefits he will receive.” The remuneration
earned by employees is also crucial in one other respect. It is used in
computing the unemployment and disability insurance taxes paid each year
by the worker and his employer. For the following reasons, it is our

L. Your inquiry does not encompass sick payments made to employees in ac-
cordance with an employer’s state-approved private plan under the Temporary
Disability Benefits Law. It is clear that those sick payments in which an employer
is paying the equivalent of statutory disability benefits are compensation for wage
loss during illness or disability and would not be deemed wages Or remuneration.
Bartholf v. Board of Review, 36 N.J. Super. 349 (App. Div. [955).
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opinion that sick leave payments are wages-within the meaning of those
laws. . AL
Unemployment benefits are payable to otherw'{se el_xgxble claimants
who, during the base year preceding the filing of their claim, hgve,eamed
in covered employment a total of at least $2,200, or, alternatively, have
earned a minimum of $30 for each of 20 weeks..N.J.S.A: 43:.21-4(c} and
“19(t). The term “‘wages” is defined in the act as “remu-{l‘erauon paid b?:
employers for employment . ...” N.J.S.A. 43:21_—19(_0):_ Remuneration
is defined as *“all compensation for personal services, sincluding com-
missions and bonuses and the cash value; of all compensation.in any
medium other than cash.” N.J.S.A. 43:21-19(p). And “‘employment
means “‘service . . . performed for remuneration or under any gontracl:of
hire, written or oral, express or implied.” N.J.S.A...48:2~l-l‘9(1)(l,)(A)'. .
,These definitions, liberal on their face, have been construed expansive-
ly by our courts. In particular, the decis.ions.makc_)clea-r that payments
to employees may constitute “remuneration”. underithe..act even where
made for weeks in which the employee performediitfo. services. Thus, the
term has been held to include holiday pay, -DiMigele v. General Motors
Corp. 29 N.J. 427 (1959); vacation pay, Butler v. Bakelftt".co., 32.N.J. 154,
164-165 (1960); severance pay, Owens v. Press Publishing Co.; 20.N.J. 5_37
(1956) and Dingleberry v. Bd. of Review, 154 N.J;:Super. 415 (App. Div.
1977), and compensation drawn by corporate officers on-an.irregular basis,
. Paramus Bathing Beach v. Div. of Employment Sec:; 31 N.J.. Super.. 128
. Div. 1954). R R
(Appln Paramus %alhing Beach the court enunciated the principle in these
words: e Y . -
The presence of the relationship of employer and .emp}oyc_e .
is not necessarily conditional upon the coneurrent and coexistent --...’
performance of some actual exertion bysthe employee. An em~ -
ployer may hire a man to do something .who. dex?s.nmth}ng, or
a man may be hired ‘to stand by’ during intervening periods gf .
the year. And then there are holidays, intervals of .illness or dis- ;...
ability, lack of work, and the like, during which the employment
with pay continues. [/d. at [33.] [Emphasis added.]
While no New Jersey decision directly addresses the.subject .of s'ick.leave
payments, the underscored words of the above quotation suggest in dlctuxp
that such benefits likewise constitute remuneration under the act. This
conclusion is supported by the Appellate Division’s comments on Paramus

[

2. The definitions of wages and other pertinent terms.in the Temporary. Disability
Benefits Law, N.J.S.A. 43:21-27, are virtually. identical to:those in the Unemploy-
ment Compensation Law, N.J.S.A. 43:21-19. The two laws, moreover, are construed
in pari materia since they “are ‘mutually comgllemcntary and . .. lllumma.t[c] each
other.” > Continental Gas, Co. v. Knuckles, 142 N.J. Super. 162, 166 (App. Div. 1976);
see N.J.S.A. 43:21-42(a). In the interest of simplicity, therefore, there will be no
further reference to the Disability Benefits Law in this opinion; references to the

‘ Unemployment Compensation Law should be understood to apply to the other act
as well.
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Bathing Bedich in Bartholf v. Bd, of Review, 36 N.J. Super. 349 (App. Div.
1955), decided a year later. The court there specifically quoted the reference
to “Intervals of iliness or disability . . . during which the employment with
pay continues.” While declaring it unnecessary to definitively resolve the
matter, the court explicitly agreed that “periods of occasional ot incidental
illness for which the employer nevertheless pays the employee the usual
wages as a matter of custom or policy may be regarded as qualifying base
weeks ... .” Id at 356.

Finally, in the only reported decision elsewhere squarely addressing
the issue, the Commonwealth Court of Pennsylvania held that paid sick
leave constitutes remuneration under that state’s unemployment com-
pensatior¥dw. In Unemployment Comp. Board of Review v. Buss, 362 A.
2d 1113 (Pa. Commw. Ct. 1976), the functions being performed by the
claimant for the Postal Service were transferred to another city. He was
then offered the right to go on paid annual leave or sick leave, but chose
instead to gd'on unpaid leave status in order to qualify for a pension.
In holding hifn ineligible for unemployment benefits for this period, the
court stated:

Claimant was entitled to annual and/or sick leave pay for services
- performed. This leave pay, which he chose not to accept, accrued

to him as a result of services performed. Since he is owed re-

muneration for the claim weeks, the Board did not err when it

denied claimant unemployment compensation benefits. [/d. at
-1115.]

Similarly, sick leave payments would, for the same reason, constitute
remuneration properly includable in a worker’s base year earnings for
purposes of @fermining his benefit eligibility and amount.

The Pennsylvania court’s holding, in Buss, and the dicta to the same
effect expressed by our Appellate Division in Paramus Bathing Beach and
Bartholf, are consistent with the nature of paid sick leave. Such leave as
generally understood in public and private employment represents a re-
munerative benefit granted an ill or injured worker in consideration for
services performed for a specific period of time or as a general incident
of the employment relationship. In the public sector the Civil Service Act,
for example, defines sick leave as “absence from post of duty of an
employee because of illness, accident, exposure to contagious disease,
dttendance upon a member of the employee’s immediate family seriously
ill requiring the caté or attendance of such employee, or absence caused
by death in the immediate family of said employee.” N.J.S.A. 11:4-2. The
act allows classified public employees one day of paid sick leave for each
month of service in the first calendar year following permanent appoint-
ment, and 15 days in edth succeeding year. fbid. This allowance is similar
to sick leave benefr8 't 'Pically granted in private employment, whether
under a collective bargaﬁﬁng agreement or as a matter of customary
practice.’ gt

In sum, as the Pennsylvania Supreme Court has put the matter, “sick
leave like vacation pay is an incident or benefit provided under the work
agreement and is an entitlement like wages for services performed.” Temple
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v. Pennsylvania Dept. of Highways, 285 A. 2d 137, 139 (1971). Cf. Bd. of

Ed. Piscataway Tp. v. Piscataway Main. 152 N.J. Super. 235, 243-244 (App.

Div. 1977) (*Unquestionably, sick leave or other leaves of absence are
matters that directly and intimately affect the terms and conditions of
employment.”) No less than vacation, holiday and severance pay, there-
fore, paid sick leave constitutes remuneration for purposes of the Un-
employment Compensation and Temporary Disability Benefits Law.
For these reasons, it is our opinion that sick leave payments to public

or private employees are ‘“‘wages’ within the meaning of the Unemploy-
ment Compensation Law and the Temporary Disability Benefits Law.
- They must therefore be included in a worker’s earnings in determining his
eligibility for benefits and in computing the payroll taxes paid by the
worker and his employer under these programs.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: MICHAEL S. BOKAR
Deputy Attorney General

3. The same is not true, on the other hand, of sick leave injury (SLI) benefits paid
to public employees under the Civil Service Act. In addition to the 15 days of paid
sick leave to which classified employees are entitled under N.J.S.A. 11:4-2, that
provision directs the Civil Service Commission to adopt regulations allowing pay-
ments “for longer periods” at or below the worker’s regular salary where he sustains
a work-related injury or illness. The Commission’s regulations governing SLI, as
amended in January 1980 (see 12 N.J.R. 383(b)), state that where benefits are
recommended by the appointing authority and approved by the Department of Civil
Service, an employee who is unable to perform his job shall receive benefits at full
pay for a period not exceeding one year. N.J.A.C. 4:1-17.9(a). Significantly, the
regulations provide that SLI benefits must be reduced by the amount of any worker’s
compensation benefits awarded the employee for the same disability. Ibid. It is
implicit from these regulations that SLI constitutes, like worker’s compensation
itself, wage-loss replacement benefits rather than remuneration for services rendered.
Hence, SLI benefits are not “wages” or *‘remuneration” within the meaning of the
unemployment and temporary disability benefits law.
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October 28, 1980
MR. BARRY SKOKOWSKI
Acting Director
Div. of Local Government Services
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 21—1980

Dear Mr. Skokowski: .

A question has arisen as to whether moneys received by municipalities
in the form of Urban Aid are to be appropriated within the spending caps
of such municipalities under the Local Government Cap Law or whether,
alternatively, such moneys are to be treated as a modification to be ex-
cluded from the statute’s limitation. For the reasons set forth below, you
are advised that appropriations of Urban Aid moneys are to be treated
as a modification under the statute. You are further advised that, in
calculating a municipality’s permissible spending increase under the Local
Government Cap Law, appropriations of Urban Aid in a municipality’s
budget for a preceding year are to be deducted from the municipality’s
final appropriations for that year to derive the base upon which the
increase is calculated for the current year.

The Local Government Cap Law was enacted for the express purpose
of limiting the spiraling cost of local government. N.J.S.A. 40A:4-45.1;
N.J. State P.B.A., Local 29 v. Town of Irvington, 80 N.J. 271, 281 (1979).
To accomplish this purpose, the statute limits municipalities having a
municipal purposes tax levy in excess of $0.10 per $100. from increasing
the final appropriations of their municipal budgets by more than five
percent over the previous year’s appropriations. N.J.S.A. 40A:4-45.2; N.J.
State P.B.A., Local 29 v. Town of Irvington, supra at 281, However, the
statute also provides for a number of exceptions from, or modifications
to, this limitation. N.J.S.A. 40A:4-45.3. These modifications are intended
to provide certain flexibility to municipalities in complying with the stat-
ute’s limitation, see, for example, N.J.S.A. 40A:4-45.3(1), to avoid imposing
constraints upon municipalities to the point where it would be impossible
to provide necessary services to their residents, see N.J.S.A. 40A:4-45.1,
N.J. State P.B.A., Local 29 v. Town of Irvington, supra at 283, and N.J.S.A.
40A:4-45.3(g), and to prevent certain other public interests, such as the
ability to market bonds, from being jeopardized. See N.J.S.A.
40A:4-45.3(d) and N.J.S.A. 40A:4-45.3(j).

One of the exceptions set forth in the statute provides for the exclusion
from the statute’s spending limitation of

programs funded wholly or in part by Federal or State funds in
which the financial share of the municipality is not required to
increase the final appropriations by more than 5%. . .. [N.J.S.A.
40A:4-45.3(b).]

The purpose of this exception was reviewed in Formal Opinion No. 3-1977
as being to exclude from the statute’s spending limitation all expenditures
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of fedéraltor state aid money as well as all local matching expenditures
necessaty'to isecure federal or state aid for municipal governments. See
also Atorey General’s-F.O. 5—1977. Accordingly, the appropriation and
expenditure of state aid moneys by a municipality subject to the statute’s
sbefidifig Jimitation would be excluded from the spending limits pursuant
toN1IS:A. 40A:4-45.3(b).
110213401978; fegislation was enacted for the purpose of providing state
aid 'tol certain mummpalmes to enable such municipalities to maintain and
upgrade municipal services and-to offset local property taxes. L. 1978, c.
14, WLJ3S: A 52:27D-178 et seq. Under the statute, a sum is annually
apprépfiated by the Legislature for apportionment among qualifying mu-
nicipalifiés. 'N.J:S.A. 52:27D-179. Such-moneys, which are commonly re-
ferred!ty’as“Urban Aid,” may then be expended by these municipalities
pursisariti to the ' Local- Budgct Law, N.J.S.A. 40A:4-1 et seq. N.JS.A.
52*24191181\’ i

«1FhEte! cati be' no doubt that, consistent with the intent of N.J.S.A.
40A‘4145 B{b)'moneys received by municipalities as Urban Aid are clearly
“statefdid™ moneys: Consequently, the-appropriation and expenditure of
stich dneysare to be excluded from the statute’s spending limitation and
should‘ﬁé-treated ‘as a modification for the purposes of the implementation
of - thatUkaw! i+ :

It should be noted that the treatment of Urban Aid moneys as a
modiffratisn'to a municipal spending limit requires that such moneys be
dedudted: froma municipality's final appropriations for the precedmg year
in thévealcittation of the mumcxpaluys permissible cap increase for a
curredt'fiscal year. As stated in Attorney General’s Formal Opinion No.
3—1977, a municipality should use a specific formula in the calculation
of-itsypermissible cap increase. A municipality should subtract from its
finaligppropriations for a previous year those appropriations which quali-
fied-ap modifications during that year. This will yield the base upon which
a. mumdgipality- calculates its permissible spending increase for the current
fiscal\ygar.;. Modifications must be considered as exclusions both in the
compyitation..af the base from the previous year’s appropriations and in
the detgrmination of the amount of appropriations which must be included
withipfthe :spending limitation for the forthcoming fiscal year. To do
otheqwisewould mean that there would be no point of comparison between
the twa: years, In. sum, appropriations of moneys received as Urban Aid
undesflaws of 1978, c. 14, should be treated as a modification in the
computation-of- the base figure upon which a municipality’s spending
inereasgiis calculated and in the detersgination of those appropriations
whiohimust.be..made within its permissible spending limitation for the
curgent Hisoal year.

-.» Khat this is the proper manner in which to treat Urban Aid moneys
under the Local Government Cap Law is further evident upon consider-
ation of the consequences of treating such moneys as being included within
the ‘ta{ute s spending limitation. In a case where the amount of Urban
Aid 1$,;,pgluded within this limitation, it would inflate a municipality’s cap
basc‘A\,I_Q turn, the amount by which the municipality may increase its
overalljexpenditures for the coming fiscal year would be proportionately
inflated..iThe residents of the municipality would consequently, through
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the-payment of municipal taxes, be required, contrary to the clear intent
of the statute, to support spending increases in excess of the:-5% limit
established by the statute. These consequences further demonstrate that
the appropriation of Urban Aid moneys must be treated as a modlf cation
under the' Local Government Cap Law.

In conclusion, you are advised that appropnatxons of Urban Aid
moneys received pursuant to L. 1978, c. 14 should be treated as a modi-
fication under the Local Government Cap Law. You are further advised
that, in the calculation of a municipality’s permissible spending increase,
the appropriation of Urban Aid in a municpal budget for a,preceding year
should be deducted from the final appropriations in that year to derive
a base amount from which a permissible spending increase for a current
year is determined.*

-7 Very truly yours,
JOHN J. DEGNAN
Attorney General

By: DANIEL P. REYNOLDS
Deputy Attorney General ;

>
.

* Itis provided in the 1981 State Appropriations Act that in 1980 mumcnpal budgets
appropriations of mumcnpal aid ‘moneys by qualifying municipalities, .or line item
moneys: contained in the Act-for municipalities that no longer qualify, may be
treated as an exception:to the spending limitation. It is also provided that the
treatment of such moneys as an exception to this spendmg limitation shall not alter
the amount upon which the five percent annual increase is calculated in 1980 budgets
for such municipalities. In the preparauon of 1981 municipal budgets ‘however,
mumclpalmes should be govcmed in their determination of appropnale spendmg
llmns by the conclusnons set Torth m l.hxs oplmon

October:31,. 1980
T. EDWARD HOLLANDER : :
Chancellor:. . . ‘
Department of ngher Educanon
225 West State Street,: - ;.

Trenton, New Jersey.-08625 I
FORMAL OPINION NO. 22—1980

Dear Chancellor Hollander:

For the past several years, this office has expressed 1ts concern over
the increasing use of corporate entities formed and utilized by some of
the state colleges to carry out various functions of the institutions. We
have been informed that state colleges have formed corporations which
operate student centers and campus pubs, manage dormitories and engage
in other functions normally controlled by the college administration. As
a general rule, these corporations have been set up by college personne!,
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are:managed by a board of directors, dominated and controlled by college
employees, utilize both college facilities and office space and are funded
to.'varying degrees with state money. Nonetheless, these corporations do
not comply with any of the rules and regulations which state colleges are
subjected to by statute, such as bidding laws, civil service requirements
and treasury regulations concerning state funds. For the following reasons,
you:are hereby advised that such activities are improper and may not
continue absent statutory authorization.

It is clear that the college corporations are instrumentalities of the
state. .The corporations are controlled by college officials, have the use
of state facilities, expend state funds and effectuate state functions. Courts
in various jurisdictions have uniformly held under similar circumstances
that such entities are in fact instrumentalities and components of the
colleges which created them. For example, in Brown v. Wichita State
Unjversity, 540 P. 2d 66 (Kan. 1975), mod. 547 P. 2d 1015, (1976), the court
held that a corporation created by the college and controlled by it must
be *eonsidered a mere instrumentality of the University,” Id. at 76. In
DeBonis v. Hudson Valley Community College, 389 N.Y.S. 2nd 647 (1977),
the court utilized the same analysis in concluding that a purportedly
“independent” corporation controlled by the college was in actuality an
arm of the state which accordingly must comply with New York’s public
bidding law. See also Shriver v. Athletic Council of Kansas State University,
564:P..2d 451 (Kan. 1977); Good v. Associated Students of the University
of..Washington, 542 P. 2d 762 (Wash. 1975). Accordingly, the college
corperations at issue are clearly state entities which are subject to all
general statutory and regulatory requirements imposed upon the colleges
which created them, including the fiscal, contractual .and budgetary re-
quitements mandated by N.J.S.A. 18A:64-6(¢), 18A:64-6(k), and
18:A:64-18.

« (Moreover, even if the corporations were structured so as to be truly
independent of the colleges, their present operation at the colleges would
remain improper. It is a settled principle of law that a statutory body may
notidelegate its essential managerial prerogatives to a private body. Group
Health Insurance Co. v. Howell, 40 N.J. 436 (1963), aff'd after remand, 43
Nih; 104 (1964). Pursuant to N.J.S.A. 18A:64-2 and N.J.S.A. 18A:64-6,
it/isuthe college Board of Trustees which is statutorily required to exercise
supegvision and control over the institution. Clearly the Legislature in-
tended-that the trustees would manage and administer the colleges them-
selves or through their respective presidents and other officers and em-
ployees. The Legislature has given no indication that the boards or their
officers and employees may authorize purportedly private, independent,
non-profit corporations to assume any significant responsibilities tra-
ditionally associated with the colleges. See N.J. Dept. of Transportation
v. Brzoska, 139 N.J. Super. 510 (App. Div. 1976); Ridgefield Park Educa-
tion Ass'n v. Ridgefield Park Board of Education 78 N.J. 144 (1978).

Finally, it should be noted that even if a corporation could be deemed
truly independent of its parent college, and was engaged in a function
whigh:may be legitimately contracted out to a private concern, college
transactions with that entity would necessarily entail compliance with
statutory requirements concerning contracts with private entities. For ex-
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ample, if the college determined that it did not desire to operate a campus
cafeteria service itself, there would not be any authority for the college -
to award the contract unilaterally to the purportedly independent college
corporation. Rather, the college would be required to enter into such a
contract only after compliance with applicable competitive bidding stat-
utes. See N.J.S.A. 52:34-6, er seq.

In conclusion, you are hereby advised that state colleges may not use
independent corporate entities to carry out college functions unless all
statutory and administrative requirements imposed on state agencies are
satisfied. Therefore, the following interim steps must immediately be taken:

L. All corporate employees must be advised that the corporations
are in actuality components of the colleges and that the func-
tions and duties of the corporations will be brought within
the control of the college adminstration;

2. The Department of Civil Service must be provided a list of
names and job functions of corporation employees so that
appropriate college job titles can be created;

3. Corporate purchases must utilize the procedures set forth in
the applicable state bidding laws;

4. Certified audits of corporate accounts must be forwarded to
the Chancellor and the State Treasurer; and

5. The Legislature must be advised of the status of college cor-
porate accounts prior to submission of budget requests.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ROBERT A. FAGELLA
Deputy Attorney General

November 17, 1980
BARRY SKOKOWSKI, Acting Director
Division of Local Government Services
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 23—1980

Dear Mr. Skokowski:

You have raised a question with us concerning the manner in which
the proceeds of the sale of municipal assets are to be treated under the
Local Government Cap Law. Your question is whether such proceeds are
to be treated in the same manner as all other modifications under the
§tatute, that is, as a modification to the statute’s spending limitation both
in the year in which such proceeds are appropriated and in the year
subsequent to such appropriation. For the reasons which are set forth in
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Formal Opinion No. 3—1977, you are advised that the amount of such
proceeds are to be treated in the same manner as are other modifications
under the statute, that is, as a modification both in the year in which such
proceeds are appropriated in a municipality’s budget and in the following
year in calculating the municipality’s CAP base.

The manner in which appropriations which qualify as modifications
should be treated under the law was exhaustively reviewed in Attorney
General’s Formal Opinion No. 3—1977. The answer to your question is
readily apparent to a reader of that opinion and we need not repeat it
extensively here. Suffice it to say that it was stated in that opinion that
a municipality in calculating its permissible spending increase should use
a specific formula. A municipality should subtract from its final appropria-
tions for the previous year those appropriations which qualified as modi-
fications during that year under one or more of the provisions of N.J.S.A.
40A:4-45.3. In this manner a municipality derives a base upon which it
calculates its permissible spending increase for the coming fiscal year. This
spending increase is computed by multiplying the CAP base by 5%. The
CAP base and the allowable increase are added together to yield the
amount a municipality may expend within its spending limit.

It has therefore always been clear under Formal Opinion No. 3— 1977
that appropriations which fall within one of the modifications set forth
in N.J.S.A. 40A:4-45.3 should be treated as a modification both in the
year in which such appropriations are made and in the calculation of a
municipality's CAP base in the following year. Since in the present situ-
ation the proceeds of the sale of a municipality’s assets have been provided
as an exception to the statute’s spending limitation, N.J.S.A.
40A:4-45.3(h), the proceeds of a sale should be treated as a modification
to the statute’s spending limit in the manner set forth in the formal opinion.
To do otherwise, i.e., to allow the amount of such proceeds to become
part of a municipality’s CAP base in a subsequent year, would permanently
expand the base and allow for a permanent increase in municipal expen-
ditures in excess of an amount contemplated by the Legislature.

In conclusion, you are advised that consistent with the reasoning set
forth in Formal Opinion No. 3—1977 the proceeds of the sale of a munici-
pality’s assets should be treated as a modification both in the year in which
the proceeds are appropriated in a municipality’s budget and in the calcu-
lation of the municipality’s CAP base for the subsequent year.*

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: DANIEL P. REYNOLDS
Deputy Attorney General

* We understand that the Division may not have treated such sales in accordance
with Formal Opinion No 3—1977 over the past three years and that to alter that
position now may cause substantial disruption in such municipalities which have
relied upon the Division's tolerance of their erroneous treatment of such sales. That
is regrettable and we would expect that they may look to the Legislature for redress.
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EDWIN H. ALBANO, M.D. Wiambor 24, (5D

. President

N.J. State Board of Medical Examiners
28 West State Street
Trenton, New Jersey 08608

FORMAL OPINION NO. 24—1980

Dear Dr. Albano;

.You have requested our opinion regarding the constitutionality of that
portion of the act regulating podiatry, which authorizes licensure of
podlatrlst§ through endorsement of licenses issued in other jurisdictions
::(tj only tl‘f the Ialodﬁatri;} tgcn establishes legal residence in New Jerse);

practices only in this : i ision i
e Dciiths 0 y tate. You are advised that that provision is

The podiatry statute contains two sections bearin i i
of podiatrists..Under N.J.S.A. 45:5-3 an applicant mga;lp;l;lt;?: :cﬁges:;;i
through examination after first having submitted to the Board various
-documentation concerning his background; not mentioned are any require-
ments th?l the applicant, either before or after being licensed, must reside
or \:vork in New Jersey. The alternate route for licensure is N.J’.S.A 45:5-7
\yhlch authorizes the Board to issue a license through endorscmén{ 'ofa’
llcpnse to prgctice podiatry previously issued in another jurisdiction. Under
this z'altcrnauve, by contrast, the applicant does face residency and practice
requirements, for the applicant *“shall, within six months after the issuance
of his license hereunder, remove to this State, establish his permanent and
only legal resi@ence and cease to operate his practice in the State from
which he applies and not use such license for part-time practice in this
State.”‘ The statute thus differentiates between two types of podiatry
licensees—those licensed by examination and those licensed through en-

~- dorsement of a sister state license—and imposes upon the latter class

regulj:tory requirlements not imposed upon the former.

S a general matter, a legislatively-chosen system of r i i
stand “[i]f the need [for governmental control] isynot wholl)?giill]:s[gi; :;11311
the regulation imposed is reasonably calculated to satisfy the need "
for “[l]f the subject is within the police power of the State, even deba.lél.),le
questions as to reasonableness of the means employed Yare not for the
courts but for the Legislature.” N.J, Chapter, American Institute of Plan-
ners v. N.J. State Bd. of Professional Planners, 48 N.J. 581, 600 (1967).

Nevertheless, a genuine public need upon which the regulatory constraints

- are to operate must exist, for a statute “may not transcend public need
and‘ must befr a real and substantial relationship to the objectives of the
- [legislation].” Hudson Circle Servicecenter, Inc. v. Kearny, 70 N.J. 289, 30|

(1976).
Moreover, “[w]hile the due process and e i

, ! ! qual protection guarantees
are not coterminous in their spheres of protection, equality gf right is
fundamental in both,” Washington National Ins. Co. v. Bd. of Review, |
N.J. 545, 553 (1949). As the Supreme Court of New Jersey has said':

189



FormaL OpiniON

Each forbids class legislation arbitrarily discriminatory
against some and favoring others in like circumstances. It is
essential that the classification itself be reasonable and not arbi-
trary, and be based upqn material and substantial distinctions
and differences reasonably related to the subject matter of the
legislation or considerations of policy and that there be uniform-
ity within the class. [/d.]

Equal protection ‘“‘requires more of a state law than nondiscriminatory
application within the class it establishes. . . . It also imposes a requirement
of some rationality in the nature of the class singled out.” Rinaldi v. Yeager,
384 U.S. 305, 308-309, 86 S. Ct. 1497, 16 L. Ed. 2d 577 (1966). Stated
another way, “[a]lthough the Legislature has broad discretion in selecting
those who shall be affected by its enactments, such selection must be
reasonable and include all those who naturally fall within the class.”
DeMonaco v. Renton, 18 N.J. 352, 358 (1955).

Upon reviewing the podiatry statute, there does not appear to be any
rational basis for imposing upon podiatrists licensed through endorsement
obligations of residency and practice not imposed upon podiatrists licensed
through examination. To be sure, the State does have an interest in assur-
ing that a professional licensee maintain adequate contacts with it as the

* The pertinent portion of the provision reads:

“Any applicant for a license to practice podiatry upon proving that he has
been examined and licensed by the examining and licensing board of another State,
territory of the United States, or the District of Columbia, may in the discretion
of the board be granted a license to practice podiatry without further examination
upon payment to the board of a licensee fee of $100.00; provided, such applicant
shall furnish proof that he can fulfill the requirements demanded in the other
sections of this chapter relating to applicants for admission by examinations;
provided further, that the laws of such State, territory or the District of Columbia
accords equal reciprocal rights to a licensed podiatrist of this State, who desires
to practice his profession in such State, territory or the District of Columbia;
provided further, that said applicant has been in lawful and ethical practice of
podiatry in the State, territory or District of Columbia from which he applies for
5 full consecutive years next prior to filling his application; and provided further,
that said applicant shall, within 6 months after the issuance of his license hereunder,
remove to this State, establish his permanent and only legal residence and cease to
operate his practice in the State from which he applies and not use such license for
part-time practice in this State. An affidavit setting forth his intention to comply with
the requirements of this proviso must be filed with the application for license. In any
such application for a license without examination, all reciprocalquestions of
academic requirements of other states, territories or the District of Columbia shall
be determined by the board. The board shall consider each application for such
license on its individual merits and may, in its discretion and without establishing
a precedent, waive the requirements for internship in lieu of 10 or more years of
active and continuous ethical practice outside of this State.

“The board may issue to any licensed podiatrist of this State, known to it to
be of good moral character and who has conducted an ethical practice in this State,
and who desires to remove his residence and practice to another state, a certificate
or certification authenticated with its seal, which shall attest such information as
may be necessary for competent boards of other states to determine reciprocity
qualifications, upon payment of a fee of $10.00.”
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i Ilccnsmgjl:lrisdiction. See e.g. R. 1:21-1(a), requiring a New Jersey-licensed
attorney either to be domiciled and maintain a bona fide office for the
practice of law in New Jersey or, if not domiciled in New Jersey, maintain
wnfhm the State his principal office for the practice of law; ’Wi[son v,
Wilson, 416 F. Supp. 984, 986-988 (D. Ore. 1976) (3 judge court), aff'd
mem. 430 U.S. 925, 97 S. Ct. 1540, 51 L. Ed. 2d 768 (1977), holdin’g that
an applicant to the bar may be required to state his intent to be a resident
at the time of admission; Lipman v. Van Zant, 329 F. Supp. 391, 401-404
(N.D. Miss. ]9_71) (3 judge court), holding that a state may req‘uire resi-
dency at the time of the bar examination for character investigation.
Conseguently, were the sort of residency and practice requirements set
f.orth in N.J.S.A. 45:5-7 imposed upon a/l podiatry licensees, whether
!1censqd by endorsement or examination, there would be no cons:titutional
lpﬁrmlty. As the matter stands, however, one category of licensees—those
licensed through endorsement of sister state licenses—has been singled out
and therefore some characteristic which is unique to podiatry licensees by’
endorserpent and which engenders a particular kind of regulatory difficulty
must be identified in order to justify the classification. Having been unable
to identify any reasonable basis for this classification, we conclude that
the statutory scheme denies endorsement licensees due process and equal
protection of the law, U.S. Const., Amend. XIV.

Ypu are advised therefore that that portion of N.J.S.A. 45:5-7 which
f:ondxtlf)ns the Ilicensure of podiatrists through endorsement of licenses
: :jses:::d in ﬁtherj;urisdictgons upon the pediatrist’s establishing legal resi-

¢ in New Jersey and practicin i i ituti

S Dew Je };nrorcgd. g only in the State is unconstitutional
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: BERTRAM P. GOLTZ, JR.
Deputy Attorney General

D b
T. EDWARD HOLLANDER, Chancellor ecember 5, 1980

Department of Higher Education
225 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 251980

Dear Chancellor Hollander:

You have asked whether the Board of Higher Education has the
statutory authority to regulate foreign medical schools operating in New
Jersey. The reason for your inquiry is that a number of foreign medical
schools have contracted with New Jersey hospitals to permit their matricu-
lating students to observe and conduct clinical procedures in those hospi-
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tals. This educational experience is credited by the medical school as
satisfactory completion of the students’ requisite seventh and eight
semesters of clinical instruction. For the following reasons, you are hereby
advised that the Board of Higher Education does not have the authority
to license foreign medical schools nor regulate their course of instruction
in the state.

The Board of Higher Education has been vested with the general
authority to supervise the system of higher education and to regulate
institutions of higher education operating in the state. N.J.S.A. 18A:3-13.
The Board is also required to license institutions of higher education
operating in the state. N.J.S.A. 18A:68-6. N.J.S.A. 18A:68-3 prohibits the
offering of instruction leading toward the attainment of a degree without
a license obtained by the Board of Higher Education. That statute
provides:

No corporation shall furnish instruction or learning in the arts,
sciences, or professions for the purposes of admitting any person
to the grade of a degree, or shall confer or participate in confer-
ring a degree, giving to any person a diploma of graduation or
of proficiency in a course of study, in learning, or in scientific
arts or methods, within this state, until it shall have filed a
certified copy of its certificate of incorporation with the board
of higher education and obtained from such board a license to
carry on the business under rules as the board of higher education
may prescribe. [Emphasis supplied.]

Similarly, N.J.S.A. 18A:68-6 prohibits the award of collegiate degrees
without approval by the Board. This licensing scheme concerning collegiate
institutions has been upheld as an appropriate area of regulation by the
Board of Higher Education. Skelton College v. State Board of Education,
48 N.J. 501 (1967).

However, despite the general authority conferred on the Board of
Higher Ediication to regulate institutions of higher education, there is a
separate regulatory enactment dealing with medical schools. N.J.S.A.
18A:68-12 provides:

No school or college shall be conducted within this state for
the purpose of training or qualifying its students to practice
medicine or surgery or any branch thereof or any method for
the treatment of disease or any abnormal physical conditions
without first securing from the state board of medical examiners
a license authorizing it so to do.

The relevant statutory framework also contains a detailed legislative direc-
tive concerning the method by which such licensure shall occur. The
statutes concern the information which the medical school must supply
to the medical examiners in support of a licensing request, N.J.S.A.
18A:68-13, the nature of the branch of medicine which is to be taught,
N.J.S.A. 18A:68-15, the term of any such license, N.J.S.A. 18A:68-16, and
the penalty for violation of these statutory provisions, N.J.S.A. 18A:68-18.
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It is a familiar principle of statutory construction that when two
enactments deal with the same subject, one in a more general manner and
the other in specific and concrete terms, the latter will supersede the former
and be controlling in a given situation. State v. Hotel Bar Foods, 18 N.J.
115 (1955); In Re Salaries for Probation Officers of Hudson County, 158
N.J. Super. 363 (App. Div. 1978). The Board of Higher Education has
been authorized in general terms to regulate the offering of higher educa-
tion in the professions. On the other hand, the legislature in specific and
comprehensive terms has placed the responsibility for the regulation and
licensure of medical training upon the Board of Medical Examiners.'
Therefore, it may reasonably be assumed the legislature intended that
exclusive jurisdiction inheres in the Board of Medical Examiners as it
pertains to the licensure of medical schools. This is further supported by
another related rule of statutory construction that a specific later enacted
statute would generally govern over an earlier more general one. Cirangle
v. Maywood Board of Education, 164 N.J. Super. 595 (Law Div. 1979). In
this case, the specific statutory scheme with respect to the regulation of
medical education was enacted more than eight years after the Board of
Education (now Board of Higher Education) was given general authority
over institutions of higher education.

For these reasons, it is clear that while the Board of Higher Education
has been given supervisory authority over instruction in higher education
generally, the Board of Medical Examiners is the exclusive state agency
to exercise regulatory control over medical schools. You are therefore
advised that the Board of Higher Education does not have the authority
to license and regulate medical schools conducted within the state.?

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ROBERT A. FAGELLA
Deputy Attorney General

1. L. 1924, c. 184, was entitled “an act for the licensing of schools and colleges
for the purpose of training or qualifying students to practice medicine . ..”

2. We note that the Board of Higher Education has been given express supervisory
authority over the determination of the educational curriculum and program of the
College of Medicine and Dentistry. N.J.S.A. 18A:65G-6. The regulatory authority
which the Board exercises over the College of Medicine and Dentistry is in no way
affected by this opinion. Moreover, we understand that the Department of Higher
Education in exercising this authority has developed significant expertise for the
review of academic degree programs in the area of medical education. It would,
therefore, be appropriate for the Board of Medical Examiners to obtain the as-
sistance of the Department of Higher Education in carrying out its regulatory
functions in the area of medical education.
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December 8, 1980
BARRY SKOKOWSKI, Director
Division of Local Government Services
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 26—1980

Dear Mr. Skokowski:

You have requested us to provide futher advice with regard to those
circumstances which are necessary to warrant the adoption of an emer-
gency appropriation by a local governmental unit. The pertinent statute
is N.J.S.A. 40A:4-46 which provides as follows:

A local unit may make emergency appropriations, after the adop-
tion of a budget, for a purpose which is not foreseen at the time
of the adoption thereof, or for which adequate provision was not
made therein. Such an appropriation shall be made to meet a
pressing need for public expenditure to protect or promote the
public health, safety, morals or welfare or to provide temporary
housing or public assistance prior to the next succeeding fiscal
year.

In Formal Opinion No. 10—1980 (hereinafter Formal Opinion No. 10),
you were advised that an emergency appropriation made pursuant to
N.J.S.A. 40A:4-46 could only be made to meet expenditures which were
necessitated by sudden, unanticipated and unforeseen circumstances fqr
which adequate provision was not made in a municipality’s budget. Thls
conclusion was reached after an analysis of the basic intent and policies
underlying the Local Budget Law, N.J.S.A. 40A:4-1 et seq., of the language
of N.J.S.A. 40A:4-46 itself and of the manner in which the language set
forth therein has been construed by the courts. In Formal Opinion No. 10
it was further concluded that the word “or” in the first sentence of N.J.S.A.
40A:4-46 should properly be read as meaning “and” in order to be consis-
tent with the legislative intent. )

Questions have now arisen as to the conclusions reached in that
Opinion and specifically as to the conclusion with regard to the proper
construction of the term *‘or.” After consideration of the questions raised,
it is our opinion that the term “‘or” need not be read to mean *“‘and” in
order to effectuate the legislative intent of N.J.S.A. 40A:4-46. Rather, the
word “or” can properly be accorded its commonly understood and gener-
ally accepted meaning as a disjunctive, and not a conjunctive, term. How-
ever, reading the term in this manner does not alter the overall conclusion
of Formal Opinion No. 10 that N.J.S.A. 40A:4-46 requires that an emer-
gency appropriation may only be made to meet an immediate need for
expenditure which results from emergent, that is, from sudden, unexpected
or unanticipated, circumstances.

It was noted in Formal Opinion No. 10 that the Local Budget Law,
N.J.S.A. 40A:4-1 et seq., of which N.J.S.A. 40A:4-46 is an integral part,
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requires that municipal and county budgets be prepared on a ““cash basis.”
A “cash basis” budget is defined in the statute as a budget which ensures
that there will be sufficient cash collected to meet all debt service require-
ments, to pay all necessary operations of the local unit and to cover all
mandatory payments required by law during the local governing body’s
fiscal year. N.J.S.A. 40A:4-2. Since tax bills are prepared on the basis of
the amount of such appropriations, N.J.S.A. 40A:4-17, it is essential that
the appropriations be sufficient to cover an entire year. Further, to ensure
public participation in the process of preparing such a budget and permit
public comment upon the amounts to be expended for public services
during the course of the year, the law requires advertisement of the budget
and a public hearing with regard to same prior to its final adoption.
N.J.S.A. 40A:4-6, 7 and 8. These requirements are intended to ensure that
a local governing body will not make expenditures which will exceed the
amounts appropriated in the budget for that year. State v. Boncelet, 107
N.J. Super. 444, 450 (App. Div. 1969).

It was accordingly reasoned that the emergency appropriation process
- provided for by N.J.S.A. 40A:4-46 was not intended merely to provide
~ a means for the making of supplemental or additional appropriations
which a local governing body chose not to make in its annual budget. Such
a construction would undermine the very purpose of requiring the adop-
tion of a cash basis budget as well as subverting the public participation

for which the Local Budget Law provides. Rather, the intent and policies
~ of that statute clearly require that appropriations made pursuant to
N.J.S.A. 40A:4-46 be made to meet expenditures necessitated by emer-
gencies, that is, by sudden and unanticipated circumstances requiring
immediate responsive action.

It was further noted in Formal Opinion No. 10 that such a conclusion
was supported upon consideration of the specific language in N.J.S.A.
40A:4-46. As noted, the commonly understood meaning of the term
“emergency” is a “sudden, generally unexpected occurrence or set of
" circumstances demanding immediate action.” Webster’s New Dictionary
* of the American Language, Second College Edition, 1972. It was noted that
the courts of this State have construed the term “emergency” in this
* manner. Scatuorchio v. Jersey City Incinerator Authority, 14 N.J, 72, 87-93
* (1953); Bd. of Ed. of Elizabeth v. Elizabeth, 13 N.J. 589, 593-594 (1953);
Mount Laurel Township v. Local Finance Board, 166 N.J, Super. 254,
256-257 (App. Div. 1978), aff'd 79 N.J. 397 (1979); Newark Teachers Assoc.
v. Bd. of Education, 108 N.J. Super. 34, 47 (Law Div. 1969); Lyons v.
* Bayonne, 101 N.J.L. 455-457 (S. Ct. 1925). Thus, the very language of
N.J.S.A. 40A:4-46, i.e., the use of the term “emergency” to define and
describe the type of appropriation permitted to be made under that
provision, indicates that the provision was intended to authorize ap-
propriations to meet expenditures necessitated by sudden and unan-
ticipated circumstances requiring immediate action. Therefore, Formal
: Opinion No. 10 concluded that the term “or” in the first sentence of
N.J.S.A. 40A:4-46 should be read as meaning “and”, since to do so would
be consistent with the overall intent of the provision.

However, it is clear upon further consideration that reading the word
“or” as meaning “‘and” is neither required nor necessary in order to

195



ForMAL OpiNiON

preserve the basic intent of the provision. Construing “or" in the first
sentence of the statutory section as meaning the disjunctive “or” would
mean either that an emergency appropriation could be made for a purpose
which was not foreseen at the time of the adoption of a local governing
body’s budget or that an emergency appropriation could be made for a
purpose for which adequate provision was not made in such a budget.
In either case, the types of appropriations which could properly be made
would nevertheless be limited to appropriations made to deal with *“emer-
gencies,” that is, with sudden and unanticipated occurrences or circum-
stances requiring immediate action.

An emergency appropriation could thus be made for a purpose which
was not foreseen at the time of the adoption of a local budget, such as
the reconstruction of a municipal road or bridge which had collapsed,
provided that circumstances of an emergent nature created the need to
make such an appropriation. Alternatively, an emergency appropriation
could be made for a purpose which was foreseen at the time of the adoption
of a local budget but for which adequate provision was not made. An
example would be an instance where a municipality made appropriations
for fire protection in its budget but experienced an unexpectedly large
number of fires or a fire of an unexpectedly great magnitude during the
course of the year which in turn caused the municipality’s fire protection
appropriation to be expended at a more rapid rate than the municipality
had anticipated. In these situations, however, the circumstances creating
the need for the emergency appropriation would have to be emergent, that
is, sudden and unanticipated.

For these reasons, you are hereby advised that Formal Opinion No.
10—1980 is modified to the extent it is now our opinion that a local
government unit may make an emergency appropriation either for a
purpose which was not foreseen at the time of the adoption of its budget
or, in the alternative, for a purpose for which adequate provision was not
made therein. You are further advised, however, that, consistent with the
advice given in that Opinion, an emergency appropriation made pursuant
to N.J.S.A. 40A:4-46 may only be adopted to meet expenditures necessi-
tated by sudden, unanticipated and unexpected circumstances which re-
quire immediate action. )

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: DANIEL P. REYNOLDS
Deputy Attorney General
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HON. FRED G. BURKE January 14, 1981

Commissioner of Education
Department of Education
225 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 1—1981

Dear Commissioner Burke:

The Department of Education has submitted for our review a contract
between the Essex County Educational Services Commission and the
Education and Training Consultants, Inc., concerning the provision of
educational services to non-public school pupils. The Department indicates
that this contract was not submitted by the Commission to either the State
Board of Education or to you for review prior to its execution. The
question specifically posed, therefore, is whether the Commission,
pursuant to the terms of the contract, may appropriately relinquish its
responsibilities for the provision of these educational services to a private,
profit-making organization.

In accordance with this contract, executed on July 8, 1980, the private
corporation, Education and Training Consultants, Inc., is to provide fifty

“hours of actual instructional time to all pupils enrolled in the “Direct

Services to Non-Public Schools Project.” The private corporation further
agreed to provide the educational services in accordance with a Program
Plan approved by the Commission or its Executive Director. The Plan was
to provide:

school and instructional calendars, class size, teacher per-
formance evaluation, teacher professional development, student
assessment and evaluations, group in-put, both public and non-
public instructional materials to be used, the educational
strategies to be employed and such other matters as may be
deemed necessary by the Commission and/or its Executive
Director.

The contract stated that instruction was to be provided in mobile

classrooms leased by the Commission and that the private corporation was
to assume responsibility for lease payments on these vehicles.

In exchange for the performance of these services, the private contrac-

tor was to receive “‘in ten (10) equal monthly installments for each enrolled

1. At the time the contract was entered into, it was estimated that the number of
non-public school pupils, enrolled in various aspects of the *“Project,” would be:

1. Compensatory Education 9,000
2. English as a Second Language 1,800
3. Corrective Speech Services 4,500
4. Supplementary Instruction without VI-B 450
5. Supplementary Instruction with VI-B 450
6. Home Instruction 180
7. Examination and Classification of Potentially Handicapped 1,800
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student . . . an amount equal to the pupil costs as set forth in the . .. bid -

proposal ...” The total cost of pupil services, as set forth in the bid
proposal, was $3,900,114. These monthly payments were to be made by
the Commission as it received the moneys due it from local school districts
. on whose behalf the educational services were to be provided. From these
monthly installments would be deducted the lease payments for the mobile
classrooms and a charge representing the “‘administrative services provided

by the Commission to carry out the purpose and effect” of the contract. -

The contract term is from July 1, 1980 to June 30, 1981 and the
agreement contains the following provision:

In the event this entire contract shall be found to be void, illegal,
or against public policy, then this contract shall be deemed to
be null and void ab initio and all rights, obligations and duties
hereunder shall be considered terminated and at an end.

In order to determine the propriety of this contractual arrangement,
it is necessary to consider two provisions of the school law: the first
governing educational services commissions and the second structuring the
provision of certain remedial and auxiliary educational services to pupils
in both public and nonpublic schools.

In 1968, the Legislature enacted c. 243, P.L. 1968, N.J.S.A. 18A:6-51
et seq., which authorized the establishment of educational services com-
missions. This Act defined a commission as:

an agency established or to be established in one or more counties
for the purpose of carrying on programs of educational research
and development and providing to public school districts such
educational and administrative services as may be authorized
pursuant to rules of the State Board of Education. [N.J.S.A.
18A:6-51(a).]

In order to establish an educational services commission, the
interested boards of education must file a petition with the State Board
of Education together with a report setting forth the needed educational
services to be provided by the Commission, the cost of same and ‘“a method
of financing the operation . .. until such can be financed under its first
regularly adopted budget. . . If the State Board determines that the need
for the proposed educational services commission exists and that the
operation of the commission is feasible, ““it shall approve the petition and
so notify the petitioning boards of education.” N.J.S.A. 18A:6-52.

Once a commission is established, its board of directors:

shall from time to time determine what services are to be provided
by the commission, subject to the approval of and pursuant to
rules of the State Board of Education. It shall determine the cost
of providing such services, and may enter into contracts with
member school districts to provide such services. [N.J.S.A.
18A:6-63.]
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Similarly, N.J.S.A. 18A:6-69 provides that the purpose for which an educa-
tional services commission was approved may be enlarged, “upon appli-
cation to and approval by the State Board of Education.” Furthermore,
an educational services commission is specifically authorized to employ
teachers, principals and other employees necessary to provide the educa-
tional services so approved by the State Board of Education. N.J.S.A.
18A:6-65.

In accordance with this detailed statutory scheme, on November 29,
1978, the Essex County Superintendent of Schools, on behalf of the peti-
tioning boards of education, requested approval for the establishment of
an Educational Services Commission in Essex County. The Program Plan
submitted for the proposed commission included, inter alia, the provision
of educational services to 105 non-public schools. With regard to these
services, the Plan specified:

It is anticipated that both diagnostic and instructional services
will be provided and that compensatory education will also be
included for those non-handicapped students attending non-pub-
lic facilities.

These services can be divided into six specific areas. These are:

1. Examination and classification of students potentially
handicapped.
2. Speech correction services for students defined to have
minor articulation disorders.

. English as a second language.

. Supplementary instruction.

. Home instruction services.

. Compensatory education.

AN bW

The Plan also provided that resident students requiring services outside
the County would be contracted for by the Commission and further that
the Commission would “accept tuition students for districts outside Essex
C_ou;ty whose students attend any of the (non-public) schools being ser-
viced.”

The State Board of Education at its meeting of December 6, 1978,
approved establishment of the Educational Services Commission for Essex
County for the provision of the educational services included in its Pro-
gram Plan.? The Commission was, therefore, authorized to provide certain
remedial and auxiliary educational services to non-public school pupils.

These educational services were authorized by c. 192, P.L. 1977 and
c. 193, P.L. 1977. The intent of this legislation was to insure that the State
“provide remedial services for handicapped children’ and “furnish on an
equal basis auxiliary services™ to all pupils in the State in both public and
non-public schools. N.J.S.A. 18A:46-19.1 and 18A:46A-1. “Auxiliary ser-

2. On January 2, 1980, the Essex County Educational Services Commission sought
an enlargement of its original purpose pursuant to N.J.S.A. 18A:6-69. The State
Board, at its January 9, 1980 meeting approved expansion of services provided to
local districts to include direct computer services. This change of purpose does not
implicate the subject matter of the present opinion.
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vices,” authorized by c. 192, were defined as “‘compensatory education
services; supportive services for acquiring communication proficiency in
the English language for children of limited English-speaking ability; sup-
plementary instruction services; and, home instruction services.” N.J.S.A.
18A:46A-2(c). These services were only to be provided those *“children who
would be eligible for such services and for the appropriate categorical
program support if they were enrolled in the public schools of the State.”
N.J.S.A. 18A:46A-4. Furthermore, the law specifically precludes the
provision of these services in a church or sectarian school. However, a
local board of education *“may contract with an educational improvement
center, an educational service commission or other public or private agency
other than a church or sectarian school, approved by the commissioner for
the provision of auxiliary services.” N.J.S.A. 18A:46A-7. (Emphasis
added.) In addition to these services, c¢. 193, P.L. 1977, authorizes the
provision of diagnostic and therapeutic services to handicapped pupils
attending non-public schools. N.J.S.A. 18A:46-19.1, ef seq. Local boards
of education may also contract with educational services commissions or
other public or private agencies for the provision of these services. N.J.S.A.
18A:46-19.7. However, both legislative enactments, and the regulations
adopted by the State Board of Education to implement them, require that
the Commissioner of Education approve such contractual arrangements.
N.J.S.A. 18A:46A-7; 18A:46-19.7; N.J.A.C. 6:28-5.3, 6:28-6.3.
Although the above described statutory provisions require local
boards of education to provide auxiliary, diagnostic and therapeutic ser-
vices to non-public pupils resident within their borders, the costs for such
services are met entirely with State aid. Pursuant to the statutory scheme,
on November 1 of each year, local boards of education are informed of
the amount of State aid they may anticipate in their budget for the next
school year for the provision of these services. The entitlement of State
aid is based on the Statewide average cost of providing these services to
public school pupils multiplied by the number of non-public school pupils
expected to receive such services. N.J.S.A. 18A:46A-11, 12; 18A:46-19.8;
N.J.A.C. 6:28-5.5; 6:28-6.5. Local school districts are paid State aid for
these services “‘in equal amounts beginning on the first day of September
and on the first day of each month during the remainder of the school
year.” Should the amount of State aid received by a district exceed the
costs incurred by the district for the provision of educational services to
non-public school pupils, the district’s State aid for the following year
would be reduced to the extent of such surplus. Moreover, a district is
not required to make expenditures for those services in “excess to the
amount of State aid received.” N.J.S.A. 18A:46A-14, 15; 18A:46-19.8.
Pursuant to this statutory scheme, local boards of education con-
tracted with the Essex County Educational Services Commission, during
the 1979-80 school year, for the provision of auxiliary, diagnostic and
therapeutic services for those non-public school pupils within their districts
entitled to these services. Consistent with the provisions of N.J.S.A.
18A:46A-13 and 18A:46-19.8, the monthly State aid payments necessary
to meet these educational costs were made to the local school districts.
Upon receipt, the districts forwarded the State aid moneys to the Essex
County Commission in accordance with their contractual agreement. This
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arrangement was in harmony with the statutory scheme governing the

provision of educational services to non-public school pupils and fully

comported with the purposes for which the Commission had been
authorized by the State Board of Education. Prior to the commencement

of the 1980-81 school year, however, the Commission entered into a

contract with Education and Training Consultants, Inc., a private, profit-

making corporation, which is the subject of the present inquiry. The

question projected is whether this further contractual arrangement is con-

sistent with the requirements of N.J.S.A. 18A:6-51 et seq., 18A:46-19.1 et

seq., and 18A:46A-1 et seq.

It is a fundamental tenet of statutory construction that the overall
intention of the Legislature is the controlling factor in interpreting a
statute. Presberg v. Chelten Realty, Inc., 136 N.J. Super. 78 (Cty. Ct. 1975);
Sands, Sutherland Statutory Construction, §45.05. Legislative intent must
be gathered from the plain language of the statute under review. Ritt v.
Rirt, 98 N.J. Super. 590, 595 (Chan. Div. 1967). In construing the laws
of this State, words and phrases are to be read and construed with their
context and shall “be given their generally accepted meaning according
to the approved usage of the language.” N.J.S.A. 1:1-1.

Furthermore, when seeking legislative intent the nature of the subject
matter, the contextual setting and statutes in pari materia must all be
viewed together and the import of particular words and phrases is con-
trolled accordingly. State Bd. of Medical Examiners v. Warren Hospital,
102 N.J. Super. 407 (Cty. Ct. 1968), aff’d 104 N.J. Super. 409 (App. Div.
1969). Indeed, statutes relating to the same subject matter, both special
and general, must be construed together as a unitary and harmonious
whole so that each will be fully effective. Bergen County Bd. of Taxation
v. Borough of Bogota, 104 N.J. Super. 499 (Law Div. 1969); Sands,
Sutherland Statutory Construction §51.03.

The subject matter of the statutory provisions under consideration is
the provision of educational services. As such, they find their ultimate

source in Art. VIII, §4, 91 of the New Jersey Constitution which provides:

The Legislature shall provide for the maintenance and support
of a thorough and efficient system of free public schools for the
instruction of all the children in the State between the ages of
five and eighteen years.

A consistent theme throughout the decisions of the Supreme Court of New
Jersey in the landmark Robinson litigation was the preeminence of educa-
tion among the various constitutional rights. Robinson v. Cahill, 62 N.J.
473 (1973), cert. den. 414 U.S. 976, 94 S. Ct. 292, 38 L. Ed. 2d 219 (1973).
However, the Education Clause has been consistently construed to allow
the Legislature to provide a “thorough and efficient” system of public
schools by any means which achieves the ultimate constitutional objective.
Historically, the Legislature has discharged its obligation by the creation
of local school districts which have the primary responsibility of providing
a thorough and efficient education for the children within their districts.
West Morris Reg. Bd. of Ed., et al., v. Sills, et al, 58 N.J. 464 (1971); -
Board of Education of Elizabeth v. City Council, 55 N.J. 501 (1970), Board
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of Ed., E. Brunswick Tp. v. Tp. Council, 48 N.J. 94 (1966).

It is equally well established that local boards of education, as local
governmental units, are but creations of the State. As such, they are
capable of only exercising those powers granted them, either expressly or
by fair implication, by the Legislature. Fair Lawn Ed. Assn. v. Fair Lawn
Bd. of Ed., 79 N.J. 574, 579 (1979); Board of Ed. of Belvidere V. Bosco,
138 N.J. Super. 368 (Law Div. 1975). The powers of educational services
commissions are similarly circumscribed by the legislative act authorizing
their establishment.

The act governing educational services commissions specifically states
that such agencies are to be established to “carry on” programs of educa-
tional research and “‘to provide” educational and administrative services
to public school districts as authorized by the State Board of Education.
Indeed, the State Board is only to approve the establishment of an educa-
tional services commission when it has ascertained the need for the services
which the commission proposes to provide to local boards of education.
Once approved by the State Board, the Commission may enter into con-
tracts with school districts ““to provide for such services.” Furthermore,
the Commission is specifically empowered to employ “teachers, principals
and other employees” needed to furnish the approved services to local
school districts.

From the language utilized in the statute, it is clear that the Legislature
intended to create, under certain circumstances, a public agency which
would provide educational services on a consolidated or regional basis,
to local boards of education. Clearly, the purpose of such undertaking was
to upgrade the quality of services which an individual local district might
be able to provide or to assure the provision of these services on a cost
efficient basis. :

Reading this provision within the context of the education laws, it
is clear that the Legislature, which has already created local districts to
discharge its responsibility under the Education Clause, has further
authorized the creation of regional public agencies to assist districts in the
performance of their educational functions. There is nothing in the statute
authorizing the création of these entities which indicates that such com-
missions may contract with private agencies for the performance of instruc-
tional services.” Indeed, the language selected by the legislature supports
the conclusion that the Commission, upon authorization and approval by
the State Board, is to furnish instructional services directly to local districts
and may employ teachers and principals necessary to the performance of
these educational services. To construe this statute otherwise would permit
local school districts to enter into arrangements whereby their essential
function, the provision of instructional services, would be performed by
non-public agencies. To so remove “public education” from the pu!)lic
sphere would effectively frustrate the ongoing monitoring of these services
by the Commissioner and State Board of Education, as was mandated by
the Public Schoo! Education Act of 1975, N.J.S.A. 18A:7A-10, and

3. This opinion is strictly limited to the propriety of a contractual arrangement
between an educational services commission and local school districts for the
provision of instructional services.
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enthusiastically approved by the Supreme Court of New Jersey in Robinson
v. Cahill, 69 N.J. 449, 459-461 (1976). A departure so radical from the
legislative scheme generally governing public education is not to be inferred
from the mere silence of N.J.S.A. 18A:6-51 er seq. on the subject of
contracts with private entities for instructional services. Indeed, where the
Legislature has determined it necessary to permit local districts the flexibili-
ty of discharging their educational functions by means of a private agency,
it has specifically authorized those limited arrangements by statute.
Pursuant to N.J.S.A. 18A:46-14(g), local boards may provide special
education to handicapped children by sending these children to privately
operated day classes. However, such arrangements are only to be made
if all other public options are “impractical” and only with the “consent
of the commissioner.” More recently, local boards have been authorized
to enter into contracts with private vocational schools for vocational
education courses if such course “cannot be provided by’ public entities
or where the private schools can “provide substantially equivalent training
at a lesser cost.” N.J.S.A. 18A:54-10.1. However, such arrangements are
subject to detailed regulations adopted by the State Board of Education,
N.J.S.A. 18A:54-10.2 and 4, N.J.A.C. 6:46-9.1 er seq., and each contract
for these services must be approved by the Commissioner “in writing”
before its execution. N.J.S.A. 18A:54-10.4. Additionally, each private
school entering into these contractual arrangements is to ‘‘make its records
available for inspection by the Commissioner or his designated representa-
tive.” N.J.S.A. 18A:54-10.3.

The final issue to be considered is whether N.J.S.A. 18A:46A-1 e/ seq.
and 46:19.1 et seq. provide an independent statutory basis for the contract
between the Commission and the private agency. Pursuant to those statu-
tory provisions, a local board of education is primarily responsible for the
provision of auxiliary, diagnostic and therapeutic educational services to
the non-public school pupils resident within its district and receives State
aid to meet the costs of providing such services. Local boards, however,
may “contract with an educational improvement center, educational ser-
vices commission or other public or private agency approved by the com-
missioner”” for the provision of these services. From the stautory scheme,
it is manifest that the local board has the primary responsibility for
providing these services and the option of providing them either directly
or by contract with certain public or private agencies. However, it may

4. It is clear that in the limited instances where the Legislature has permitted local
boards to enter into contracts with private entities for the provision of instructional
programs, it has only been under circumstances where the State officials responsible
for assuring the quality of public education have had explicit control over those
arrangements. Even assuming that the authority to enter into the present contractual
arrangement may be inferred from the language of N.J.S.A. [8A:6-5.1 et seq., the
Commission failed to comply with the requirement that this highly significant
change in its program plan be submitted to the State Board for approval. Had such
application been made, the State Board would have had the opportunity to review
its propriety and educational soundness, and to impose any conditions on its
approval deemed necessary to assure accountability on the part of the private
agency. However, in the present situation, the approval process established by
N.J.S.A. 18A:6-51 et seq. was simply not followed.
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only contract with a private agency if it is approved by the Commissioner.
Construing this statute in harmony with N.J.S.A. 18A:6-51, et seq., it is
clear that appropriate services to be provided by an educational services
commission are those mandated by N.J.S.A. 18A:46A-1, et seq. and
46-19.1, et seq. Therefore, the State Board of Education appropriately
approved that function as part of the proposed services to be provided
by the Essex County Educational Services Commission. The local districts,
consistent with the statutory scheme, chose to fulfill their responsibilities
to non-public school pupils by contracting with a public agency, the Essex
County Educational Services Commission. The statutory language makes
it abundantly clear that the option of contracting with a private agency
was only available to local boards of education and the boards in question
rejected that option. The commission has no similar grant of discretion
and cannot unilaterally negate the board’s choice by entering into a con-
tract with a private agency. Moreover, arrangements between local boards
of education and private agencies for the provision of these educational
services would only be consistent with the statutory scheme if the private
agency were approved by the Commissioner. This statutorily required
approval was not sought by the commission in the present matter.

Construing N.J.S.A. 18A:6-51, et seq., within the context of the educa-
tion laws as a whole and with special reference to the statutes governing
educational services to non-public school pupils, it is concluded that only
local boards of education have the authority to enter into contracts with
private agencies for the provision of auxiliary, diagnostic and therapeutic
educational services to non-public school pupils. Furthermore, such con-
tracts may only be entered into if the private agency is approved by the
Commissioner of Education. Finally, an educational services commission
may only provide those services authorized by the State Board of Educa-
tion and any change in the services to be provided by the Commission
must be reviewed and approved by that body. For these reasons, you are
advised that the Essex County Educational Services Commission acted
beyond the legitimate scope of its authority when it entered into the present
contract with Education and Training Consultants, Inc. Not only did the
Commission act without express statutory authorization, but it also
entered into this agreement without seeking the review and approval of
the State Board or the approval of the Commissioner of Education. Indeed,
under the latter circumstances, even local boards of education could not
have validly entered into this arrangement.

Very truly yours,
JOHN J. DEGNAN
Attorney General

BY: MARY ANN BURGESS
Deputy Attorney General
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February 5, 198
DR. T. EDWARD HOLLANDER e !

Chancellor

Department of Higher Education
225 West State Street

Trenton, New Jersey 08625

FORMAL OPINION NO. 2—1981

Dear Chancellor Hollander:

A question has arisen concerning the applicability of state statutory
requirements such as bidding laws, civil service, and treasury and budget
laws to non-profit corporations known as alumni associations and develop-
ment fuqu. We have been advised that these are independent organiza-
tions which are incorporated and controlled by private individuals for the
primary purpose of engaging in fund-raising activities for various state
colleges.

In Formal Opinion No. 22—1980, it was concluded that state colleges
may not use independent corporate entities to carry out college functions
unless statutory and administrative requirements imposed on state agencies
were satisfied. In many instances those corporations are virtually indist-
mguighab}e from the state colleges with which they are associated. Such
organizations are incorporated and controlled by college officials and are
often utilized to carry out activities more appropriately supervised by the
col]egc gdministration. In contrast, however, development and alumni
associations are controlled by boards of directors which are independent
of both the boards of trustees and administrators of their affiliated colleges.
These corporations do not utilize office space or employees of the college
to any sngqiﬁcanl extent, provide for their own liability insurance and do
not supervise or effectuate activities traditionally associated with a college
administration. Most importantly, both the allocation and disbursement
of the funds donated to, or raised by these corporations are made available
to the colleges in the sole discretion of the corporate board of directors.
The state colleges do not control, either directly or indirectly, the activities
of these corporations, nor do these entities purport to carry out state
mal_'ld'flted functions. For these reasons, you are advised that alumni as-
sociations and development funds which are in their organization and
operation totally independent of state colleges and whose sole purpose is
fund-ralsmg activities, are not subject to statutory and other requirements
imposed on state agencies.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ROBERT A. FAGELLA
Deputy Attorney General
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March 10, 1981
DANIEL O’HERN, Counsel to the Governor
State House
Trenton, New Jersey 08625

FORMAL OPINION NO. 3—1981

Dear Counsel O’'Hern: ) )

You have asked for an opinion as to the constitutionality of_ Laws
of 1981, c. 27, which authorizes the legislature through the adoption of
concurrent resolutions to disapprove rules and regulations proposed by
state administrative agencies and to suspend adopted agency rules. qu
the following reasons, it is our opinion that Laws of 1981, c. 27, is
unconstitutional.

Laws of 1981, c¢. 27, was enacted as an amendment and supplemeqt
to the Administrative Procedure Act. It requires all state agencies to submit
all proposed rules prior to their adoption to the Senatc. and Genqral
Assembly. The Senate and General Assembly may ?hen »Ylthm a period
of 60 days through the adoption of concurrent resolutions dlgapprove rqles
in whole or in part or delay their effective date for an _add!tlonal pe_nod
of 60 days. Also, the act provides authority for a joint leglslquve committee
to review any rules proposed or adopted after the effective date of the
act, and upon receiving the committee’s report, the Se.nate and General
Assembly may adopt a concurrent resolution suspending the rule for a
period of 60 days. o ) N

The question directly posed by this legislation is whether its provisions
provide a constitutionally appropriate means for the legisla.tu_n_z to partici-
pate in the review and oversight of the rule-making activities of state
agencies. The legislature normally is authorized to exercise its substa_ntlve
law-making powers through the passage of bills in a manner consistent
with the State Constitution. For example, a bill must be read three times
in each house; one full calendar day must intervene betweer} the second
and third reading, and the bill must be adopted by a majority of all the
members of each house. Art. 4, §4, 96. More importantly, the State an-
stitution includes a “presentment” clause which requires “every bill whlch
shall have passed both houses shall be presented to the Governor for his
approval or veto.” Art. 5, §I, § 14(a). )

It is a well established proposition that concurrent resolutions passed
without executivé review have no effect as general legislation. Moran v.
LaGuardia, 1 N.E. 2d 961, 962 (N.Y. Ct. of App. 1936); Gibson, Con-
gressional Concurrent Resolutions: An aid to statutory interpretation?, 37
A.B.AJ. 421 (1951); 1A Sutherland Statutory Construction .(4lh ed. 1972)
§29.03. Their effect is limited to the internal adminis.trauon of p_ar.ha-
mentary business or to the expression of legislative sentiment or opinion.
Myers, Joint Resolutions are Laws, 28 A.B.A.J. 33 (1942). Sge also, S.'t.ate
v. Arterbury, 300 S.W. 2d 806, 817, 818 (Mo. S.Ct. l95?). This proposition
was discussed by the Supreme Court of New Jersey in In the Matter of
the Application of New York, Susquehanna and Western Railroad Company,
25 N.J. 343 (1957). The railroad applied to the Board of Public Utilities
commissioners for permission to curtail service. Following protracted hear-
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ings, the Senate adopted a concurrent resolution declaring the policy of
the legislature against further curtailment of passenger rail service pending
the final report of a Rapid Transit Commission. The Board of Public
Utilities commissioners thereupon suspended all further proceedings until
the submission of the report of the Commission. The Supreme Court in
assessing the impact of the Senate concurrent resolution on the Board of
Public Utilities declared:

It is perfectly clear that the concurrent resolution is not an act
of legislation. Art. 4, §4, 9 6, of the Constitution of 1947
prescribes the procedure for the passage of *bills and joint resol-"
utions.” The Constitution is silent with respect to concurrent
resolutions. . .. The Executive Article refers only to bills in fixing
the procedure for final executive action. . . . The resolution here
involved is a concurrent one and of course was never submitted
to the governor for his action. Except within the precincts of the
legislature or perhaps where it acquires force by virtue of some
specific statute, a concurrent resolution is ordinarily an ex-
pression of sentiment or opinion, without legislative quality or
any coercive or operative effect. . .. [In re Susquehanna at 348.]

The court therefore held that the decision of the Board of Public Utilities
to suspend proceedings should be reversed because the legislature may not
by concurrent resolution control the functions of an administrative agency.

It is clear that under the terms of this statute the exercise of the power
of disapproval over rule-making activities of state administrative agencies
through the passage of concurrent resolutions is not a procedural act
concerned with the internal business of the legislature or an expression
of legislative opinion. It is rather a form of law-making having a direct
substantive and operative effect on the rights and duties of the citizens
of New Jersey without the constitutionally required opportunity for
gubernatorial review and approval.

This same conclusion was reached by the court in State v. A.L.IV.E.
Voluntary, 606 P. 2d 769 (Alas. 1980), in reviewing legislation similar to
¢. 27. The court held that a statute which would permit the legislature
by concurrent resolution to disapprove a regulation of a state agency was
in violation of the state’s constitutional means prescribed for the enactment
of legislation. The court noted that when the legislature wishes to act in
an advisory capacity, it may do so by resolution; but when it means to
take action having a binding effect on those outside the legislature, it may
do so only by following the enactment procedures in the state constitution,

Also, a recent comprehensive opinion of the United States Attorney
General is directly supportive of this conclusion. In an opinion to Secretary
of Education Hofstedler, dated June 6, 1980, Attorney General Civiletti
concluded that §432 of the General Education Provisions Act was un-
constitutional. That provision authorized Congress by concurrent resol-
utions that are not submitted to the President for his approval or veto
to disapprove regulations promulgated by the Secretary of Education for
programs administered by the Department of Education. The Attorney
General pointed out that the legislative veto device found in the federal
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statute was equivalent to legislation insofar as its practical effect was to
allow Congress to bring a halt to substantive programs carried out at the
administrative level. For that reason, the legislative veto device was found
by the United States Attorney General to be inconsistent with the Pres-
entment Clause of the United States Constitution which required all legis-
lation to be submitted to the President for his approval or veto.

In summary, therefore, the exercise of the legislative veto as set forth
in this legislation is equivalent to the enactment of legislation because it
permits the legislature through the passage of concurrent resolutions to,
in effect, block the execution of substantive programs by the Executive
Branch. In fact, the necessary effect of a legislative veto by the passage
of concurrent resolutions is to interfere with the implementation of a
statutory program until the administrative agency promulgates further
regulations in compliance with the policies of the legislature. For these
reasons, you are advised that those provisions of Laws of 1981, ¢. 27, which
provide for the disapproval of agency rules and regulations through the
passage of concurrent resolutions by the Senate and General Assembly
is inconsistent with the state constitutional means for the passage of
legislation and for the presentment of the same to the governor for his
review and approval.* Administrative agencies of state government should

be directed that those provisions have no force and effect and state agencies -

should not conform their rule-making activities to the provisions of that
act on its effective date.
Very truly yours,
JUDITH A. YASKIN
Acting Attorney General

* Also, there are serious constitutional questions as to whether this legislation is
consistent with Art. 3 of the State Constitution providing for the separation of
powers. The provisions of this legislation allow the legislature to interfere with
substantive programs administered by state agencies through its rules and regu-
lations. This is a function traditionally assigned and committed to the Executive
Branch of state government.
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May 3, 198]
JOAN H. WISKOWSKI, Director
Division of Motor Vehicles
25 South Montgomery Street
Trenton, New Jersey

FORMAL OPINION NO. 4—1981

Dear Director Wiskowski:

The Division of Motor Vehicles has asked for an opinion with regard
to its authority to impose a one year revocation of driving privileges for
the refusal of a motorist to submit to a breath chemical test. Specifically,
the issue posed is whether'a one year revocation should be imposed where
a motorist who has previously been convicted of the substantive offense
of driving while under the influence of intoxicating liquor is subsequently
arrested on probable cause for driving while under the influence and
refuses to take the breath chemical test. For the following reasons, you
are advised that the Division of Motor Vehicles should impose a one year
revocation of driving privileges in an instance where a motorist has been
arrested for a subsequent drinking-driving violation and refuses to take
a breath chemical test. You are further advised that there need not be a
conviction on the-subsequent substantive offense to warrant the imposition
of the one year revocation for a refusal to take a breath chemical test.

The pertinent provision in this case is N.J.S.A. 39:4-50.4(b) which
provides:

Any revocation of the right to operate a motor vehicle over the
highways of this State for refusing to submit to a chemical test
shall be for 90 days unless the refusal was in connection with a
subsequent offense of this section, in which case, the revocation
period shall be 1 year. ... [Emphasis supplied].

In Formal Opinion No. 13—1977, dated June 8, 1977, the Attorney
General advised the Director of Motor Vehicles that a one year revocation
of driving privileges should be imposed in an instance where a motorist
refuses to take a breath chemical test in connection with a subsequent
substantive offense of driving while intoxicated with or without regard to
whether there has been a prior breath refusal connected with a previous
offense. In In the Matter of Bergwall, 85 N.J. 382 (1981), the Supreme
Court of New Jersey substantially for the reasons stated in the dissent in
the Appellate Division reported at 173 N.J. Super. 431 (App. Div. 1980)
held in effect that N.J.S.A. 39:4-50.4(b) should be implemented by the
Division of Motor Vehicles in a manner consistent with the advice given
by the Attorney General, i.e., a one year revocation of driving privileges
should be imposed in an instance where a breath refusal is in connection
with a subsequent substantive offense of drunk driving with or without
regard to a prior breath refusal.

The question remains, which is the focus of your inquiry, whether
a second or subsequent offense needed to warrant the imposition of the
enhanced one year revocation was intended to require that a motorist be
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convicted of a subsequent offense or rather whether an arrest on probable
cause for having committed such an offense is sufficient. The legislative
history underlying the enactment of this provision provides guidance. In
the “Statement to the Senate Bill, No. 1423,” page 2, item 8 (Ma)_I 24,
1976) prepared by the Senate Law, Public Safety and Defense Commltrzee,
it is indicated that the Motor Vehicle Study Commission recommendation
regarding amendment of penalty provision of the refusal statute was:

Ist-6 mos.+

Alcohol Education or
Rehabilitation Subsq.
to Prior DWI Conv.
in 15 yrs.—2 yr.

From this language, it is apparent that the one-year suspension was i.n-
tended to apply in all cases where the refusal followed a prior driving while
intoxicated conviction. No other prerequisite is indicated. More specifi-
cally, no requirement is indicated that the refusal must be followed by
conviction on the related drinking-driving charge before the one-year
penalty shall apply.

Similarly, in the “Statement to Senate Bill, No. 1423,” p. 2 (September
27, 1976) prepared by the Assembly Judiciary, Law, Public Safety and
Defense Committee, it is stated that the bill, as amended, would provide,
among other things, that the:

Penalties for refusing the breath test would be a_90-day
license suspension if no prior offense or 1 year suspension if a
prior conviction within 15 years. [Emphasis added].

Again, there is no indication that anything more than the existence of a
prior drinking-driving conviction followed by a refusal to take the breath
test is needed -before the one-year suspension will apply. It appears that
probable cause to believe that the offense has been committed wl}en
" coupled with the existence of the prior driving while intoxicated conviction
was apparently thought sufficient by the Legislature to trigger the
enhanced penalty provision for a breath refusal.

This was also the understanding of the Governor when he signed the
bill into law. In his Statement upon signing of Senate Bills Nos. 1416-1423,
p. 4, released February 24, 1977, it was stated that:

Refusal to take the breath test after arrest for suspected
drunken driving will result in a 90 day license suspension if no
prior conviction exists and one year if there has been prior convic-
tion within 15 years. )

Again, the import is clear—conviction on the driving while intoxicated
charge which accompanied the breath test request and refusal is not a
prerequisite to imposition of the one-year suspension.

This conclusion, drawn from the available legislative history, is fully
consistent with an apparent legislative purpose to encourage motorists who
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have previously been convicted of driving while intoxicated and who are
again arrested for that same offense to take the breathalyzer test. This
presumed legislative purpose is reflected in the Motor Vehicle Study Com-
mission’s 1975 report, which report was substantially relied upon by the
legislature in drafting its extensive amendments in 1977 to the Motor
Vehicle Act. The Commission noted that:

If an individual is a second offender under the impaired statute,
it is advantageous for him to refuse the test, since the penalty
he must receive, if convicted, is two years loss of license. If he
is charged with driving while under the influence, he faces either
a two or ten year revocation, depending on his prior record. By
refusing the test, he deprives the state of objective evidence of
intoxication or impairment (and perhaps evidence of his own
innocence) and risks a six-month suspension. . ..

It is presently advantageous for an individual to refuse the
breath test since the refusal suspension penalty is so much shorter
than any penalty imposed under N.J.S.A. 39:4-50 except for a
first ‘impaired’ offense. That advantage should be removed from
the law so that more individuals will be induced to take the test.
[Report of the Motor Vehicle Study Commission, September
1975, at pp. 147-48, 150-51.)

Therefore, it should be noted that if a conviction on a subsequent driving
while under the influence charge is required as a precondition to the
imposition of a one year revocation for refusal to take a breath test, the
incentive to take a breath test will be lost, i.e., in the event a motorist
believes he can win acquittal on the subsequent offense by refusing to take
the breath test, he would have every reason to do so for he would also
thereby avoid the one year suspension for the breath refusal. On the other
hand, under an interpretation of the statutory language which would allow
the imposition of the one year revocation whether or not a conviction is
obtained on the drinking-driving violation, the incentive to take the breath
test clearly exists.

For these reasons, you are advised that the Director should impose
a one year revocation of driving privileges in an instance where a motorist
who has previously been convicted of the substantive offense of driving
while under the influence of intoxicating liquor has again been arrested
on probable cause for the offense and refuses to take a breath chemical
test. There need not be a conviction obtained on the substantive offense
to warrant the imposition of the one year revocation for a breath refusal.

Very truly yours,
JAMES R. ZAZZALI
Attorney General

By: ROBERT M. JAWORSKI
Deputy Attorney General
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July 13, 1981
CHRISTOPHER DIETZ, Chairman
State Parole Board
Whittlesey Road
Trenton, New Jersey 08625

FORMAL OPINION NO. 5—1981

Dear Chairman Dietz:

You have requested advice on several questions with regard to that
provision of the Penal Code which governs the disposition, treatment and
parole of sex offender inmates sentenced to the Adult Diagnostic and
Treatment Center (hereinafter referred to as ADTC or Center). Your
questions are concerned with whether various categories of inmates should
be deemed eligible for parole consideration by the Parole Board only after
recomendation by a special classification review board or, on the other
hand, whether categories of inmates should be regarded eligible for parole
consideration subject to the provisions of Title 30 governing parole.

Prior to providing an analysis of each of the specific inquires made
by you, it is necessary to review both the applicable provisions of the pre-
Code legislation and those now made a part of the Penal Code which
govern the treatment and parole of sex offenders. Under N.J.S.A. 2A:
164-8, sex offenders were eligible for release under parole supervision at
any time after their confinement upon a recommendation of the special
classification review board that they were ‘“‘capable of making an accep-
table social adjustment in the community.”' The same administrative
procedure and standard for release of sex offenders are in effect with the
adoption of the Penal Code in N.J.S.A. 2C:47-5.

In N.J.S.A. 2C:47-4, however, the legislature has made provision for
the release of those sex offenders transferred out of the ADTC. The precise
statutory language is essential to a disposition of your inquiries and it is
therefore set forth at length as follows:

a. The Commissioner of the Department of Corrections,
upon commitment of such person, shall provide for his treatment
in the Adult Diagnostic and Treatment Center.

b. The Commissioner may, in his discretion, order the trans-
fer of a person sentenced under this chapter out of the Adult
Diagnostic and Treatment Center. In the event of such a transfer
the conditions of confinement and release of such person trans-
ferred shall no longer be governed by this chapter.

1. The statute, repealed by Laws of 1978, c. 95, effective September 1, 1979,
provided in pertinent part:

Any person committed to confinement, as provided for in section
2A:164-6 of this title, may be released under parole supervision when it
shall appear to the satisfaction of the state parole board, after recommen-
dation by a special classification review board appointed by the state
board of control of institutions and agencies, that such person is capable
of making an acceptable social adjustment in the community.
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c. If, in the opinion of the commissioner, upon the written
recommendation of the Special Classification Review Board con-
tinued confinement is not necessary, he shall move before the
sentencing court for modification of the sentence originally im-
posed.

It is clear from a straightforward reading of subsection b that in any
instance where the Commissioner of Corrections in the exercise of his
discretion orders the transfer of a person sentenced under the Penal Code
out of the ADTC, the conditions of confinement and parole release of
such an inmate should no longer be governed by those provisions govern-
ing the parole of sex offenders, but rather those enactments in Title 30
generally governing the parole of inmates incarcerated in state correctional
institutions. '

The question, then, arises as to whether the provisions for parole
release set forth in N.J.S.A. 2C:47-4(b) apply both to those sex offenders
sentenced under the repealed Sex Offenders Act and not resentenced under
the Penal Code and to those sex offenders resentenced under the Penal
Code. In this regard, it is necessary to again refer to the statutory language
in subsection b which provides in pertinent part that “‘the Commissioner
may, in his discretion, order the transfer of a person sentenced under this
chapter out of the Adult Diagnostic and Treatment Center.” It is apparent
that the legislature intended that this provision apply only to that class
of sex offender “sentenced under the Penal Code.” Although provisions
of the Code for the release of prisoners are generally applicable to those
under sentence for offenses committed prior to its effective date, N.J.S.A.
2C:1-1d(1),? in this instance the legislature has made specific reference to
only those sex offenders sentenced under the Penal Code. Consistent with
the rule of statutory construction that a specific statutory section governs
over the terms of a more general one, it is fair to conclude that the
legislature did not intend to extend the provisions of N.J.S.A. 2C:47-4(b)
to those sex offenders who have not been resentenced under the Penal
Code.

This conclusion is supported by the fact that the enactment of the
Penal Code did not in itself reduce or otherwise affect pre-Code sentences.
The reduction of pre-Code sentences may only be accomplished upon
motion with a showing of disparity in sentences with equivalent offenses
and for good cause shown for resentencing. N.J.S.A. 2C:1-1d(2). There-
fore, those sex offenders, whether or not transferred out of the ADTC,
who have not been resentenced under the Code, continue to serve sentences
under the Sex Offender Act prior to its repeal, integral to which eligibility
for parole release upon the recommendation of a special classification
review board.

2. The statute provides as follows:

The provisions of the code governing the treatment and the release
or discharge of prisoners, probationers and parolees shall apply to per-
sons under sentence for offenses committed prior to the effective date
of the code, except that the minimum or maximum period of their
detention or supervision shall in no case be increased.
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The legislative policy underlying the Sex Offender Act prior to its
repeal was recently reviewed by the Appellate Division in Savad v, Correc-
tions, 178 N.J. Super. 386, 390 (App. Div. 1981). The court stated that:

Progress through treatment and therapy to an acceptable social
adjustment was the legislative goal of the repealed Sex Offender
Act. Upon satisfactory rehabilitation from their aberrations pre-
Code sex offenders . . . were immediately eligible for parole. At
the other extreme, their maximums were those fixed by law for
the crimes for which they were committed.

Their terms of confinement were thus bounded: release at
any time upon satisfactory rehabilitation and social adjustment
up to the statutory maximum term of imprisonment. . ..

The major change effected by the enactment of the Penal Code is that
sex -offenders are sentenced to a specific term of years rather than to an
indeterminate term. N.J.S.A. 2C:47-3(b). A sex offender, consequently, is
now sentenced to a determinate term in the same manner as are other
inmates incarcerated in state correctional institutions.

The legislative policy underlying the sentencing procedures provided
for sex offenders under the Penal Code must be considered together with
significant changes made in laws concerning eligibility for parole consider-
ation in the 1979 Parole Act. Related statutes must be interpreted together
to discern a consistent legislative pattern. Loboda v. Clark Tp., 40 N.J.
424, 435 (1963). In the parole legislation, it is provided that eligibility
should be determined for each adult inmate sentenced to a specific term
of years. N.J.S.A. 30:4-123.51a. It is apparent that the legislature intended
to refer to a specific term of years mandated by a court under the Penal
Code and not to an indeterminate term..Consequently, only those sex
offenders sentenced or resentenced under the Penal Code would be eligible
for parole under non-ADTC guidelines established by the 1979 Parole Act.
Those sex offenders transferred out of the ADTC who have not been
resentenced under the Code, continue to be eligible for parole release only
upon the recommendation of the special classification review board.

There can be no doubt but that this proposition applies not only to
inmates transferred by the Commissioner subsequent to their being re-
sentenced under the Code, but also to those sex offenders in the general
prison population transferred out of the ADTC prior to resentencing under
the Penal Code. The provisions of the Code for the release or discharge
of prisoners are clearly applicable to those under sentence for offenses
committed prior to its effective date. N.J.S.A. 2C:1-1d(1). The statutory
procedure for the release and parole of sex offenders who are transferred
out of the ADTC consequently, by operation of the statute, applies to both
sex offenders originally transferred under the repealed Sex Offender Act
as well as those transferred for the first time under the Code.

In light of this background, your first inquiry concerns the treatment
of an inmate sentenced to a term in the Center prior to the effective date
of the Penal Code and who is transferred out of the Center to a state prison
facility prior to the effective date of the Code and who is not resentenced
under the Code. It is our opinion that since in that case an inmate has
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not been resentenced under the Code, the provisions of N.J.S.A. 2C:47-4(b)
are not applicable and the inmate should be considered eligible for release
under parole supervision consistent with the terms of N.J.S.A. 2A:164-8

The second category posed by you is an inmate sentenced to a term
in the Center prior to the effective date of the Code and who is transferred
out of the Center to a state prison facility prior to the Code and who is
resentenced under the Code. It is clear that under those circumstances,
since a sex offender has been resentenced under the Code, the provisions
of N.J.S.A. 2C:47-4(b) are applicable and the conditions of confinement
and release of such a person should be governed by those provisions of
Title 30 governing parole release. This conclusion, furthermore, is sup-
ported by the decision of the United States District Court in McCray v.
Dietz, 517 F. Supp. 787 (D. N.J. 1980), where the court held that an inmate
resentenced under the Code who had been transferred out of the Center
prior to the enactment of the Code, was entitled to an immediate parole
release hearing under non-ADTC parole guidelines.

In the third category, a sex offender is sentenced to a term in the
Center prior to the enactment of the Code and is transferred out of the
Center to a state prison facility after the enactment of the Code and is
not resentenced under the Code. Again, in this case, a sex offender has
not been resentenced under the provisions of the Code and, as in the first
example, the provisions of N.J.S.A. 2A:164-8 should govern eligibility for
release under parole supervision.

Finally, the last category of sex offender is sentenced to a term in
the Center prior to the enactment of the Code and is transferred out of
the Center to a state prison facility after the enactment of the Code and

" . is resentenced under the Code. There can be no question but that the

provisions of N.J.S.A. 2C:47-4(b) directly apply in that situation and the
conditions of confinement and release of such a sex offender should be
governed by the non-ADTC guidelines governing parole set forth in
Title 30.
Very truly yours,
JAMES R. ZAZZALI
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General
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GEORGE MINISH, Chairman augest Tt LAl
New Jersey Racing Commission
404 Abbington Drive

Twin Rivers Town Center

East Windsor, New Jersey 08520

FORMAL OPINION NO. 6—1981 -

Dear Chairman Minish:

You have asked for an opinion as to the administrative authority of
the New Jersey Racing Commission under existing statutory law to ap-
prove a system of “telephone wagering” (more commonly known as dial-
a-bet) at licensed racetracks. It is our opinion for the following reasons
that tpe Commission does not have the authority to permit telephone
wagering under existing racing laws and that specific amendatory legis-
lation must be enacted to provide necessary enabling authority.'

“Telephone wagering” is an arrangement wherein an individual may
place on deposit with a given racetrack a certain sum of money so that
he may place a bet by telephone on the outcome of a race being conducted
at the' track. The amount of the bet would be limited by the money on
deposit in the account. The racetrack employee receiving the message
would enter the wager into the pari-mutuel system and any winnings would
be credited to the individual account. All wagers received in this manner
woulq be maintained under the control and supervision of the racetrack
permittee.

At the outset, it is clear that a proposal wherein a permittee maintains
an account on behalf of an individual bettor in which monies are deposited
and winnings are credited and withdrawn from time to time at the option
of a bettor may not be implemented by the Racing Commission absent
amendatory legislation. The existing statutes make explicit a requirement
that each holder of a permit distribute a// sums deposited in a pari-mutuel
pool less specifically enumerated exceptions. N.J.S.A. 5:5-64 and 66. For
example, there is an express provision to withhold a specific percentage
of the total deposit, plus the breaks, and in other instances to hold and
set aside in special trust accounts to be used to increase purses and grant
awards, to establish a sire stakes program and for other related purposes.

L. In }939 the 1844 Constitution was amended to authorize conduct of pari-mutuel
wagering on horse races in this state. Art. 4, §7, 92 of the 1947 New Jersey
Consmutan specifically approves those forms of gambling which had heretofore
been submitted and popularly approved. The text of the amendment approved in
1939 provides in pertinent part that it shall be lawful to hold, carry on and operate

race meetings in duly legalized racetracks at which the pari-mutuel system of betting

shall be: permitted. The use of the words “at which™ indicates a purpose to confine
the pa.n-mutuel system of betting to the confines of the legalized racetrack. We have
been informed that in the case of telephone wagering, the pari-mutuel system of
betting will continue to be maintained and operated by the permittee and within
the racetrack enclosure. Consequently, it is our opinion that “telephone wagering”
would not be inconsistent with the Constitution and there would be no need for
a constitutional amendment or popular referendum to approve of its use.
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N.JS.A. 5:5-66. In addition, “all sums held by any permit holder for
payment of outstanding pari-mutuel tickets not claimed by the person or
persons entitled thereto within six months from the time such tickets are
issued shall be paid to the Commission upon the expiration of such six
month holding period.” N.J.S.A. 5:5-64. There is consequently a specific
exception created by the legislature to the general rule requiring distribu-
tion of all sums deposited in any pool, for the holding by a permittee of
outstanding unclaimed pari-mutuel winnings for a period of not more than
six months. On the other hand, there is not even implicit authorization
for the creation of a special individual “telephone wagering’ account
wherein monies may be deposited and claimed and accumulated winnings
withdrawn or maintained under the supervision and control of a permittee
on an ongoing and indefinite basis. If the legislature intended to authorize
the setting up of these special accounts as part of the overall system of
pari-mutuel wagering, it should state its intent to do so in unmistakably
clear terms.

The proposal for “telephone wagering” also implicates the provisions
of N.J.S.A. 5:5-62 of the racing laws. That statutory subsection provides

as follows:

Any permit holder conducting a horse race meeting under
the act may provide a place or places in the race meeting grounds
or enclosure at which such holder of a permit may conduct and
supervise the pari-mutuel system of wagering by patrons on the
result of the horse races conducted by such permit holder at such
meeting, and such pari-mutuel system of wagering upon the result
of such horse races held at such horse race meeting and within
such race track and at such horse race meeting shall not under
any circumstances, if conducted under the provisions of this act
and in conformity thereto, be held or construed to be unlawful,
other statutes of the State of New Jersey to the contrary notwith-
standing.

There is no available legislative history or case law to help in the
interpretation of this section. It is therefore necessary to interpret the plain
meaning of the language of the statute consistent with its presumed overall
legislative objective. In this vein, it is important to note that the legislature
as an exception to the general prohibition against gaming in this state has
authorized a permit holder to provide a place in the race meeting grounds
or enclosure at which the permittee may conduct the pari-mutuel system
of wagering by patrons on the result of horse races conducted by the permit
holder. The language used by the legislature is not without purpose. It
would seem apparent that it was the intent to exempt pari-mutuel betting
from the general statewide prohibition on gaming only when such betting
is carried out by patrons who are physically present at the racetrack. It
follows that one who is not personally present at the racetrack to place
a bet is not a patron thereof and would not come within the pari-mutuel
exemption. In the present situation, it is apparent that in the case of
telephone wagering a pari-mutuel system of wagering by patrons is not
in fact being conducted at the racetrack consistent with the statutory
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language. The wager is not being made or entered into the pari-mutuel
system ‘‘at the race meeting grounds or enclosure” by the patron but rather
made or entered into the system by an employee of the permittee at the
specific direction of another. Further, the giving of authorization to an
employee of a permittee to place a bet on behalf of an individual bettor
is inseparable from the act of “placing™ a bet itself while outside of the
racetrack enclosure. To sanction such a procedure would sanction a system
of wagering clearly beyond the legislative contemplation in its enactment
of N.J.S.A. 5:5-62.

Moreover, until 1939 a pari-mutuel system of betting at racetracks
in New Jersey was outlawed. Such gaming was prohibited by the State
Constitution at that time. In 1939 at a popular referendum the public gave
its approval to a system of pari-mutuel betting at New Jersey racetracks.
Pursuant to this authorization, the Racing Commission was created by
the legislature in 1940 to establish the regulatory framework for the racing
industry. The statutory and administrative controls and the regulatory
scheme is both comprehensive and minutely elaborate. In fact, horse racing
with attendant legalized gambling is “‘strongly affected by a public interest™
and has been held to be a *‘highly appropriate’ subject for close regulatory
supervision. Jersey Down, Inc. v. Division of New Jersey Racing Com-
mission, 102 N.J, Super. 451, 457 (App. Div. 1968). Consequently, it is
our opinion that in this area of sensitive governmental regulation a new
proposal of this character should receive careful and explicit legislative
approval prior to its being administratively implemented.

For all of these reasons, you are advised that specific amendatory
legislation is necessary to clarify the responsibilities of a permittee in the
establishment and maintenance of special accounts to carry out telephone
wagering and to specifically authorize this innovative form of wagering
by bettors on the result of horse races conducted by permit holders under
the racing laws.

Very truly yours,
JAMES R. ZAZZALI
Attorney General

3 October 7, 1981
HONORABLE CLIFFORD GOLDMAN :

State Treasurer

Department of Treasury

State House

Trenton, New Jersey 08625

FORMAL OPINION NO. 7—1981
Dear Treasurer Goldman:
You have asked for an opinion as to the tax consequences of checks

received by a casino licensee to obtain an extension of credit to ga_mb|e,
which are not deposited in accordance with the check cashing provisions
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of the Casino Control Act and are later dishonored. You are advised that
uncollected checks (commonly referred to in the industry as markers or
counterchecks) received by a casino licensee and not deposited in ac-
cordance with the provisions of the act do not constitute taxable gross
revenue.

The act imposes upon casino licensees a tax calculated at 8% of the
gross revenue. Gross revenue is defined as:

The total of all sums, including checks received by a casino
licensee pursuant to section 101 of this act, whether collected or
not, actually received by a casino licensee from gaming oper-
ations, less only the total of all sums paid out as winnings to
patrons and a deduction for uncollectible gaming receivables not
to exceed the lesser of a reasonable provision for uncollectible
patron checks received from gaming operations or 4% of the total
of all sums including checks, whether collected or not, less the
amount paid ‘out as winnings to patrons. [N.J.S.A. 5:12-24.]

At the outset it is clear from a straightforward reading of the statutory
language that all sums actually received by a licensee from gaming oper-
ations should be included within gross revenue, Thus, a check collected
by a licensee is money actually received and would constitute gross revenue
whether or not the check has been received in accordance with section
101 of the Act. Also, the Legislature has clearly mandated that those checks
received by a casino licensee pursuant to the requirements of section 101
of the act, whether collected or not, are includable in gross revenue. The
issue posed in the present situation is whether checks not received pursuant
to section 101 and not actually collected constitute gross revenue.

In order to fully address this question, it is necessary to briefly touch
on the statutory conditions to be satisfied by a licensee when accepting
checks, from gambling patrons. N.J.S.A. 5:12-101(b) and (c) provide for
specific conditions concerning the receipt and deposit of checks by a casino
licensee.' It is further provided in subsection (f) that ‘““any check cashed,
transferred, conveyed or given in violation of this act shall be invalid and
unenforceable.”

In Resorts International Hotel v. Salomone, 178 N.J. Super. 598 (App.
Div. 1981), a casino licensee brought an action to recover credit extended
to the defendant on the issuance of checks which were not deposited in
accordance with the specific requirements of the statute. The court noted,
in response to an argument that the underlying obligation survived the
invalidation of the negotiable instrument, that “the legislature sufficiently

1. Subsection (b) requires that all checks must be dated but not postdated, made

payable to the licensee, presented to a cashier in exchange only for credit slips equal

to the amount of the check, and deposited by the licensee in accordance with the

check cashing provisions of N.J.S.A. 5:12-101(c). The check cashing provisions
require that checks in an amount less than $100 are to be deposited within seven
banking days of the transaction; checks in an amount between $1000 but less than
$2500 are to be deposited within fourteen banking days of the transaction, and
checks in an amount of $2500 or more are to be deposited within ninety banking
days of the transaction.
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signified its intention to void the gambling obligatiqn represen!cd by these
checks when it provided that only ‘checks cashed in conf’(‘)rmlty with the
requirements of this act’ shall be valid and enforceable.” Resorts Inter-
national, supra at 605, 606. It is apparent th'erefgrc to have been the
underlying legislative intent that there be no obligation created on a check
unless the requirements of the act are satisfied and, correspondingly, no
accrued right in the licensee to receive payment on such a check.
Therefore, a sensible reading of the definition of gross revenue found
in N.J.S.A. 5:12-24 in light of the legislative policy underlying the act leads
to the following conclusions. A check procpssed by a casino licensee in
conformity with the act’s provisions regarding the receipt of'che.cks and
later dishonored by a patron is a valid and enforceable obligation and
should be included within gross revenue.? On the other hand, a chqck
received by a licensee which has not b.een processed in confor'mlty with
the requirements of the act and is later d1shonorqd, creates no \_/alld acc‘rue,d
right to payment and would not logically be included within a casino’s
taxable gross revenues. These conclusions not only carry out the policy
underlying the act but are specifically mandated by the langl‘x‘age of the
" statute which encompasses within gross revenue only tho§c checks re-
ceived by a casino licensee pursuant lo section 101 of this act whether
ornot....” )
00118?2;1 these reasons, you are advised that chegks received'b.y a casino
licensee which are not deposited in accordance with the provisions of the
act and are later dishonored do not constitute taxable gross revenue.
Very truly yours,
JAMES R. ZAZZALI
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

2. It should be noted that with regard to those checks deposited in f:onformlty with
section 101 of the act and deemed by a licensee to be ux}collectxtfle, the §tatute
provides for a deduction from gross revenue for uncoliectible gaming receivables
not to exceed the lesser of a reasonable provision for uncollecuh:lc patron checks
received from gaming operations or 4% of the total of. all sums 1nqludmg chec.:ksA
A check which is not deposited in conformity with section 101 and is uncollectible
cannot be considered a bad debt.
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November 6, 1981
WILLIAM J. JOSEPH, Director
Division of Pensions
20 West Front Street
Trenton, New Jersey

FORMAL OPINION NO. 8—198]

Dear Director Joseph:

You have asked for our advice as to whether the State Health Benefits
Commission is required to extend an increased level of reimbursement
under the Blue Shield benefits formula to all local participating employers
and to their employees. This increased level of reimbursement is commonly
known as the 1420 Series which the State has determined to provide to
its employees. The occasion for your inquiry is the recently negotiated
agreement between the State and its unions. It is provided therein, among
other things, that the State shall provide the 1420 Series Blue Shield
benefits for its employees. We are informed that the Health Benefits
Commission has determined, or will soon determine, to implement the
terms of the collective negotiations agreement and to provide those benefits
to all state employees effective January 1, 1982. For the following reasons,
it is-our opinion that under the governing statutory framework, the Health
Benefits Commission is required to extend this level of reimbursement
under Blue Shield to all participating local employers and their employees.

At the outset, in order to understand the State Health Benefits Act
as it applies to both the State and to participating employers, it is necessary
to outline the basic statutory framework. In 1961, the legislature enacted
the State Health Benefits Act and defined an eligible employee to mean
a full time employee of the State of New Jersey. N.J.S.A. 52:14-17.25, 26.
A State Health Benefits Commission was created consisting of the
Treasurer, Commissioner of Banking and Insurance and the President of
the Civil Service Commission, to administer the terms of the Act and to
negotiate and arrange for the purchase of contracts from licensed carriers
providing hospital and medical expense benefits covering employees of the
State and their dependents. The Commission’s discretion to purchase
contracts was qualified by the proviso that the health benefits provided
€qual or exceed certain minimum standards specified in the Act, and more
importantly that such “‘coverage is available to all eligible employees and -
their dependents. ..."” N.J.S.A. 52:14-17.28. In 1964 the legislature ex-
tended the State Health Benefits Act to include participation by counties,

_ municipalities, public agencies and school districts. N.J,S.A. 52:14-17.34,

Acting thereunder, participating public employers may, and a substantial
number have, purchased coverage for their employees through the State
Health Benefits Commission. )

In light of this statutory backdrop, it is appropriate to deal with the
specific issue posed, i.e., whether the Commission is obligated to extend
the increased level of reimbursement provided to state employees to all
of those participating employers and their employees. Critical to this issue
are the following provisions. N.J.S.A. 52:14-17.28 enacted as part of the
1961 statute first made applicable to state employees provides that:
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The Commission shall not enter into a contract under this act
unless the benefits provided thereunder equal or exceed the mini-
mum standards specified in section 5 [52:14-17.29] for the particu-
lar coverage which such contract provides; and unless coverage
is available to all eligible employees and their dependents on the
basis specified by section 7. [Emphasis supplied.]

Also pertinent to this issue is N.J.S.A. 52:14-17.36 enacted as part of the
1964 supplement to the act which provides:

All provisions of that act will, except as expressly stated herein,
be construed as to participating employers and to their employees
and to dependents of such employees the same as for the state,
employees of the state and dependents of such employees.

These two statutory provisions evidence a legislative interest in assuring
equality of treatment for all public employees. The Commission may not
enter into a contract unless coverage is available to all eligible employees
and their dependents. Further, that statutory mandate on the exercise of
the Commission’s discretion must be construed by the terms of the 1964
supplement to now extend to participating local employers and to their
employees in the same manner as for the employees of the state. It follows,
therefore, that in the event the State determines to provide for an increased
-level of reimbursement for state employees, it is required in the exercise
of this discretion to make that level of reimbursement available to all local
participating employers in the same manner as it has for the State and
its employees.

This view is supported by the legislative history. Senate Bill No. 46
(1963) was introduced to provide for the extension of the Health Benefits
Act to local political subdivisions.* The statement on the bill provided
that municipalities, counties and school districts could join the Health
Benefits Program and obtain the same benefits as were then provided to
state employees. Moreover, we have been informed that it has been the
administrative practice of the State Health Benefits Commission during
the past 17 years to extend to local employers and their employees the
same hospital, medical and surgical benefits as have been provided to state
employees. A long-standing administrative practice for a period of several
years without any legislative interference is entitled to great weight as to
the probable legislative intent. Radiological Society of New Jersey v.
Sheeran, 175 N.J. Super. 367, 379 (App. Div. 1980).

This conclusion is also reinforced by a separate statutory section
designed to encourage equality of treatment and health benefits for all
public employees both at the State and local levels. N.J.S.A. 40A:10-25
provides that it shall be the duty of any public employer who enters into

* Senate Bill No. 46 was conditionally vetoed by Governor Hughes for its failure
to separate the claims experience for the State and local groups. Senate Bill No.
314 was introduced as a replacement for Senate Bill No. 46 and after providing
for separation of claims experience for State and local employers was enacted
substantially as originally proposed in Senate Bill No. 46.
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a group insurance health contract on behalf of its employees to file a copy
with the State Health Benefits Commission. It also directs that the Com-
mission report not less than every two years to the Governor and the
legislature as to these contracts:

and shall make such recommendations concerning the contracts
and the coverage thereunder as it deems appropriate to achieve
uniformity of coverage and benefits for employees throughout the
state. [Emphasis supplied.] )

For these reasons, it is our judgment that the overall statutory framework
evinces both an express and implicit legislative intent to insure equality
of benefits between both state and local employees under the program
administered by State Health Benefits Commission. Consequently, in the
event the Commission determines to provide for an increased level of
reimbursement under Blue Shield (Series 1420) to state employees it is
required to extend that same level of reimbursement in those contracts
purchased by it on behalf of all local participating employers.

Very truly yours,

JUDITH A. YASKIN

Acting Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

December 24, 1981
MARTIN B. DANZIGER, Acting Chairman

- Casino Control Commission

3131 Princeton Pike
Trenton, New Jersey 08625

FORMAL OPINION NO. 9—1981

Dear Chairman Danziger:

You have requested our opinion as to the legality of a proposed craps
tournament to be held at Resorts International Casino. For the following
reasons, it is our opinion that a proposed craps tournament would be in

_ violation of the Penal Code’s prohibition against gambling when an entry

fee is charged as a condition of participation in the tournament.

We have been informed that upon payment of an entry fee of approx-
imately $250 any person may participate in the tournament. Participants
are required to buy into the tournament by purchasing approximately $750

" ‘in special tournament chips which can only be used in the tournament.

Participants draw for numbered positions at the craps tables and at the
end of the first round of tournament play, two players at each table with
the highest amount of money advance to the second round. At the end
of the second round, the one player with the highest amount of money
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advances to the third and final round. We are further informed that the
final round will be played at one table with a maximum of 14 players. -
At the end of the final round, the three players with the highest amounts
of money will be declared the first, second and third place winners and
will receive cash and merchandise prizes in addition to the monies won
at the individual craps games. The overall purpose of the tournament is
to encourage additional persons to visit and spend time in Atlantic City
and to take advantage of its hotel, tourist and entertainment facilities
during a slow tourist period for the resort.

At the outset, it is clear that the gaming tournament described above
is not a gaming activity specifically enumerated in the Casino Control Act.
An authorized game under the Act is defined to mean roulette, baccarat,
black jack, craps, Big 6 wheel, slot machines and any variations or com-
posites of such games. N.J.S.A. 5:12-5. There is no express or implicit
mention of a gaming tournament. Further, the proposed gaming tour-
nament is not a variation or alteration of the existing craps game conducted
by a licensee, but rather it is in essence an innovative and independent
kind of gaming using an authorized game as its central component. This
conclusion is supported not only by the provision for the award of a
separate prize to the tournament winner but also by the requirement for
an entry fee not normally charged to participate in an authorized game,

The question therefore posed is, assuming the proposed craps tour-
nament is not in and by itself an authorized game or variation thereof
under the Act, whether the tournament is consistent with the criminal law
prohibition against illegal gambling. The promoting of gambling is a
criminal offense punishable by sanctions which range from a third degree
crime to a disorderly persons offense.* N.J.S.A. 2C:37-2. Gambling is
defined by the Penal Code to mean the:

staking or risking something of value upon the outcome of a
contest of chance or a future contingent event not under the
actor’s control or influence, upon an agreement or understanding
that he will receive something of value in the event of a certain
outcome. [N.J.S.A. 2C:37-1b.]

* The strong public policy against gambling in this jurisdiction is spelled out in
Art. 4, §7, 92 of the 1947 New Jersey Constitution as follows:

No gambling of any kind shall be authorized by the Legislature
unless the specific kind, restrictions and control thereof have been here-
tofore submitted to, and authorized by a majority of the votes cast by,
the people at a special election or shall hereafter be submitted to, and
authorized by a majority of the votes cast thereon by, the legally qualified
voters of the State voting at a general election, except that, without any
such submission or authorization; . ..

Constitutional amendments have been approved to exempt casino gambling, state
lotteries to aid education and raffles and bingo games sponsored by charitable
organizations from the broad prohibition on gambling. Art. 4, §7, 192(A), (B), (C)
and (D). Pari-mutuel wagering on horse races was approved in a popular referendum
held in 1939. This public policy is also expressed in the several enactments in the
criminal laws dealing with illegal gambling, lotteries and other unauthorized gaming
activities. ‘
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“Something of value” is defined to mean

any money or propety, any token, object or article exchangeable
for‘mo.ney or property, or any form of credit or promise, directly
or indirectly contemplating transfer of money or property or of
any interest therein, or involving extension of a service, entertain-
ment or a privilege of playing at a game or scheme without
charge. [N.J.S.A. 2C:37-1d.]

The definitional section on gambling requires a participant to risk some-
thing of value upon the outcome of a contest of chance. In the proposed
craps tournament, the players pay an entry fee as a condition to partici-
pation. Something of value is then risked on the chance of success in the
tournament. It is contemplated that all monies including the entry fee
would be recouped out of the prize awarded to the winner.

This interpretation of the statutory prohibition against gambling is
consistent with the common law definition. In Srate v. Berger, 126 N.J.L.
39 (S. Ct. 1941), the defendant, movie operator, charged a $.30 admission
fee to the theater which included the right to play a game called “payme.”
The game was played with cards on which numbered squares were printed.
Patrons would draw by lot small rubber balls from a basket. Each ball
contained a letter and a number and if the number appeared on the card,
a play.er would punch out that square. When any player succeeded in
punchmgl out five squares, he would be declared the winner of the game
and receive a credit voucher redeemable in merchandise. It was argued
tha't because the players did not contribute or make up the fund out of
which the vouchers were paid in order to participate, there was no element
of risk and no violation of the act. The court held that the defendant had
conducted an illegal game under the Gaming Act because the admission
fee was something of value paid to the movie operator for the privilege
of participating in the game and “[e]ach player took the chance of getting
something of value in addition to that of seeing the picture.” State v,
E’erger, supra, at 43. Accordingly, it is our judgment that as was the case
in Berger, the payment of an entry fee is the risking of something of value
on th.e chance of success in the outcome of the tournament. It would
constitute an essential element of an unauthorized gambling scheme.

This issue was also considered by the Attorney General in Formal
Opinion No. 1—1980, dated January 10, 1980. In that case, the essential
component of a proposed tournament at a casino licensee was the conduct
of a game called backgammon. The Attorney General concluded that the
payment of an entry fee directly or indirectly as a condition to participation
in the tournament made the tournament a form of illegal gambling.
Although in the present situation the central component of the tournament
may be a game authorized under the act, there is no meaningful difference
from the tournament reviewed in Formal Opinion No. 1, supra. The pay-
ment of an entry fee (in addition to the wager made to participate in a
craps game) similarly brings this tournament within the purview of the
criminal law definition of illegal gambling,
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In sum, therefore, it is our opinion that a proposed craps tournament
to be held at Resorts International is a form of gambling prohibited by
the provisions of the Penal Code.

Very truly yours,
JAMES R. ZAZZALI
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

April 14, 1982
JAMES BARRY, Director
Division of Consumer Affairs
1100 Raymond Boulevard
Newark, New Jersey 07102

FORMAL OPINION NO. 1—1982

Dear Director Barry:

You have asked for an opinion as to the effective date of the Plain
Language Act with respect to those consumer contracts subject to the
federal Truth in Lending Act. For the following reasons, you are advised
that the effective date of the Plain Language Act with respect to that
category of consumer contracts is November 30, 1982.

Amendments to the Plain Language Act were signed into law on
January 11, 1982, Laws of 1981, c. 464. Section 11 of the Act is pertinent
to your inquiry and provide in part:

This act shall take effect April 15, 1982 but with respect to
consumer contracts which are subject to the federal Truth in
Lending Act (P.L. 90-321, 15 U.S.C. §1601 et seq.), this act shall
take effect 60 days after the next revision of regulations made
pursuant to that act or April 15, 1982, which ever is later. . ..

Since the amendment is structured to “take effect 60 days after the
next revision of regulations made pursuant to that act . . .”, it is necessary
to discern the probable legislative intent behind the meaning of that phrase.
There is no legislative history which provides any clarification. Therefore,
the Act should be construed sensibly and in light of developments at the
federal level with regard to the promulgation of regulations under the
federal Truth in Lending Act.

The Truth in Lending Act (15 U.S.C. §1601 et seq.) was amended by
Congress on April 1, 1980. The Federal Reserve System published revised
regulations in the Federal Register on April 7, 1981 (12 C.F.R. Rart 226).
The proposed mandatory effective date of the revised regulations was
determined to be April 1, 1982. On December 26, 1981, however, President
Reagan signed into law an amendment to the Act which delayed the
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effective date of the federal law until October 1, 1982 (P.L. 97-110). The
Federal Reserve System then deferred the anticipated mandatory effective
date for the revised regulations from April 1, 1982 until October 1, 1982
(47 F.R. 755 January 7, 1982). No other revised federal regulations have
been proposed since April 7, 1981 and there are no other anticipated
revisions to be made to those regulations in the foreseeable future.

It is instructive to note that amendments to the federal Truth in
Lending Act were under consideration in Congress at the same time an
amendment to the Plain Language Act was being considered by the legis-
lature. The Plain Language Act does not provide that the Act become
effective 60 days after April 1, 1982 which was the initial effective date
for the federal regulations. Rather, it must be assumed that the legislature
was concerned that changes in federal regulations were a possibility when
it referred to “‘the next revision of regulations.” Since there have been no
other “revision of regulations™ or anticipated “revision of regulations”
other than a delay in the mandatory effective date of the revised regu-
lations, it is fair to conclude that the Plain Language Act becomes operat-
ive with regard to those consumer transactions 60 days after the new
mandatory effective date for those revised regulations.

Moreover, the Plain Language Act must be construed sensibly and
in a manner to avoid anomalous or absurd results. Planned Parenthood
v. State, 75 N.J. 49 (1977), Monmouth County v. Wissel, 68 N.J. 35 (1975),
Roman v. Sharper, 53 N.J. 338 (1979), State v. Gill, 47 N.J, 44 (1966). It
cannot be seriously contended that the 60 day period commences when
the Federal Reserve System again prepares new revised regulations. The
Act would in that case be rendered a nullity because its implementation
would with respect to that category of consumer transaction would be
indefinitely delayed.

An interpretation that the effective date is November 30, 1982 is
supported by the overall purpose of the Plain Language Act. The delay
inimplementation for that category of consumer contracts was undoubted-
ly enacted to avoid conflicts and confusion between the requirements of
state and federal law. The presumed legislative purpose was to avoid’
confusion and promote better understanding by deferring the effective date
of the Plain Language Act until 60 days after the effective date of revisions
to federal regulations. Since those regulations become effective on a man-
datory basis on October 1, 1982, requirements of the Plain Language Act
should take effect on November 30, 1982.

In conclusion, you are advised that the Plain Language Act should
take effect on November 30, 1982 with respect to consumer contracts
subject to the federal Truth in Lending Act.

Very truly yours,
IRWIN 1. KIMMELMAN
Attorney General

By: THOMAS W. GREELISH
First Assistant Attorney General
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May 28, 1982
SIDNEY GLASER, Director
Division of Taxation
West State and Willow Streets
Trenton, New Jersey 08625

FORMAL OPINION NO. 2—1982

Dear Director Glaser:

You have asked for an opinion as to whether there is any impediment
under the Motor Fuel Act to a motor fuel retail dealer establishing one
price for gasoline for credit card customers and another lesser price for
gasoline for cash customers. For the following reasons it is our opinion
that there is no impediment to a motor fuel retail dealer establishing two
separate prices for the sale of gasoline, provided any discount to cash sale
customers approximates the measurable value of economic benefit accru-
ing to the retailer from the sale being conducted by cash rather than on
credit.

Your inquiry has been occasioned by recent decisions made by certain
producer-distributors of motor fuels to allocate the cost of credit sales to
credit card customers only, rather than allocating such costs among all
customers as had been the practice in the past. Most major fuel oil
distributors maintain an extensive credit card program whereby card hold-
ers may utilize credit cards to purchase motor fuels and other products.
In the past, a motor fuel retailer was not charged a fee for participating
in the credit card program. Retailers have sold motor fuel to consumers
at a single price. In effect, cash consumers have subsidized the cost of
extending credit to those consumers who qualify for credit card purchases.
Costs of administration of the credit card program have risen in the past
decade. As a consequence, it is proposed that a motor fuel retail -dealer
will be charged a credit card processing fee on each credit card transaction.
This would presumably reflect the cost of extending credit and adminis-
tering the credit card program. Each motor fuel retailer will pass its
additional cost on to its credit card customers and, at the same time, offer
a cash discount to those consumers who elect to pay cash for a motor
fuel or other products. We are further informed that the typical cash
discount provided to a cash customer would approximate the retail dealer’s
saving of the credit card costs imposed by the distributor if the customer
had purchased by credit card.

The New Jersey statute regulating the retail pricing of motor fuel is
the Motor Fuel Act, N.J.S.A. 56:6-1 er seq. To achieve the legislative
purpose to prevent fraudulent and unfair practices in the retailing of motor
fuel, the Act requires the conspicuous posting on pumps of the selling price
of motor fuel, including taxes; requires that the posted prices remain in
effect for 24 hours; and “a retail dealer shall not sell at any other price
than the price, including tax, so posted.” N.J.S.A. 56:6-2(a). Section (e),
most pertinent to your inquiry, then provides that

No rebates, allowances, concessions or benefits shall be given,
directly or indirectly, so as to permit any person to obtain motor
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fuels from a retail dealer below the posted price or a net price
lower than the posted price applicable at the time of the sale,

Clearly, if the difference in price charged to a credit card and to a cash
customer constitutes either a rebate, allowance or concession, the proposal
would be interdicted by the statute.

This provision of the Motor Fuel Act forbidding a retail gasoline
dealer from giving a rebate or a concession to his customers has been
subject to judicial interpretation. Sperry and Hutchinson Co. v. Margetts,
15 N.J. 203 (1954); Glaser v. Downs, 126 N.J. Super. 10 (App. Div. 1973)
cert. den. 64 N.J. 513 (1974). In Sperry and Hutchinson, trading stamps
were given by retailers to cash customers at the rate of one stamp for each
10¢ of purchased motor fuel. The court held that the offering of a cash
discount “is not within the letter of the statutory interdiction; nor would
be inimical to the reason and spirt of the act.” The court specifically held
that the statutory prohibition of “rebates, allowances, concessions or ben-
efits” did not prohibit the true cash discount. The court stated:

The avowed purpose of this statutory regulation is the pre-
vention, in the public interest, of fraudulent and unfair practices
in the retailing of motor fuel. But there is no suggestion in the
enactment itself of a design to outlaw the true cash discount as
a means to this end. Indeed, its omission from the category of
forbidden acts and conduct contained in subdivision (e) makes
reasonably clear an intention contra. Compare R.S. 56:4-7(a),
where the Legislature expressly distinguished between ‘trade dis-
counts’ and ‘cash discounts.” Certain it is that, quite apart from
power, we cannot assume from the nature of the expressed policy
that the Legislature had in view the interdiction of this well
established and commonly known general trade practice of a
discount for cash, available to all alike. [Sperry, Id. at 208, 209.]

It is important to note, that the crucial ingredient of the court’s
decision was its conclusion that a true cash discount is a discount equated
to the value to the dealer of an immediate cash payment:

[Tlhe discount is measured by the economic worth to the
merchant of the prompt use of the money and the corresponding
reduction in working capital requirements, and the avoidance of
the expense of maintaining credit facilities and the inevitable laws
from bad debts. [Id. at 207.]

The Supreme Court reasoned that a discount based on the value of an
immediate cash payment “is a term of payment merely, not a price adjust-
ment; it is a mode of financing, not a reduction in the price . . . it does
not in any real sense work an inequality of price within the intendment
of subdivision (e).” /d. at 207, 208*

It is our judgment that the instant proposal does not differ in any
material way from the *‘cash discount” approved by the Supreme Court
in Sperry. A dealer may sell motor fuel to his cash customers at a lower
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price either through a direct reduction in the price at the time of sale or
by providing customers with redeemable trading stamps. In both instances,
the discount is consistent with the act provided that the customer’s pay-
ment in cash has a definite and measurable economic value to the retail
dealer. In this case, we are informed that the retail dealer would save a
credit card fee which he would pay to the distributor if the customer
purchased by credit card. On the other hand, if the difference in price
amounts to more than a genuine cash discount, the proposal would clearly
be in contravention of the statutory prohibition against rebates and allow-
ances.

The Director of Taxation has been authorized to promulgate rules
and regulations as he may deem necessary to properly implement the
Motor Fuel Act. N.J.S.A. 56:6-6. The director may suspend or revoke the
license held by any retail dealer for a violation of any of the provisions
of the act. N.J.S.A. 56:6-14. Also, the grant of express power to the
Director is attended by such incidental authority as is fairly and reasonably
necessary to make it effective. See Cammarata v. Essex County Park
Comm’n., 26 N.J. 404, 411 (1958). In light of the need to establish a genuine
cash discount to approximate the economic benefit to the retail dealer of
providing a discount to cash customers, the Director may adopt rules and
regulations to define the parameters of an appropriate cash discount in
the motor fuel industry. The Director should consider all of the relevant
data from major producers or distributors of motor fuels in this state,
including the existing trade customs in the industry. Also, the Director
may adopt regulations relating to the manner of providing discounts and
their conspicuous disclosure, including the posting of price signs. See
N.J.S.A. 56:6-2.1 to 2.5. For example, the Director should determine
whether the retail dealer should reduce the price at the time of payment
to reflect the cash discount or, alternatively, whether the retail dealer
should compute the discount into the “metered” price and sell the gasoline
at cash-only pumps.

In conclusion, it is our opinion that there is no statutory impediment
under the Motor Fuel Act to a motor fuel retail dealer establishing one
price for the sale of gasoline to.its credit customers and a separate lower
price to its cash customers, provided a discount would approximate the
economic value to the retailer of providing a discount to his cash cus-
tomers.

Very truly yours,
IRWIN I. KIMMELMAN
Attorney General

* In Glaser v. Downs, supra, the Appellate Division of the Superior Court held that
the giving of three trading stamps for each purchase of 10¢ of motor fuel did fall
within the statutory prohibition. Therefore, while acknowledging the general
propriety of the providing of cash discounts, the court concluded a triple stamp
program exceeded the permissible cash discount in the trade.
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June 8, 1982
HONORABLE MICHAEL M. HORN
Commissioner of Banking
36 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 3—1982

Dear Commissioner Horn:

You have asked for an opinion as to whether a secondary mortgage
loan licensee may provide for an increase in the rate of interest charged
during the first three years of the loan. For the following reasons, you
are advised that a rate increase on a secondary mortgage loan may not
take effect during the first three years of the term of the loan.

Your inquiry is occasioned by the enactment of Laws of 1981, c. 103,
Sec. 8 which provides in part:

No rate increase shall take effect during the first 3 years of
the term of the loan, or thereafter, (a) unless at least 90 days prior
to the effective date of the first such increase, or 30 days prior
to the effective date of any subsequent increase, a written notice
has been mailed or delivered to the borrower that clearly and
conspicuously describes such increase, and (b) unless at least 365
days have elapsed without any increase in the rate.

The issue posed, from a cursory reading of the language of the statute,
is whether or not the qualifying conditions under which an increase may
be made, set forth in (a) and (b), modify only the clause “or thereafter”
or whether those qualifying conditions also modify the phrase “during the
first three years of the term of the loan.” It is clear that a rate increase
would be permissible during the first three years if those qualifying con-
ditions were deemed to apply.

In order to determine the prebable legislative intent, it is appropriate
to refer to the rule of statutory construction that full effect should be given
to every word of a statute. The Legislature should not be assumed to have
used meaningless language or surplusage. Gabin v. Skyline Cabana Club,
54 N.J. 550, 555 (1969); Central Constr. Co. v. Horn, 179 N.J. Super. 95,
102 (App. Div. 1981); Newark Bd. of Ed. v. Newark Teachers Union, 152
N.J. Super. 51, 60 (App. Div. 1977). It is at once apparent that to interpret
the qualifying conditions for an increase in the rate of interest to apply
to both the clause “or thereafter” and to ‘“‘during the first three years of
the term of the loan™ would render that latter phrase meaningless and
superfluous. It seems more reasonable to assume that if the Legislature
intended to allow for a rate increase during the entire term of a secondary
mortgage loan, it would not have drawn a distinction between the first
three years of the loan and thereafter. Consequently, it is our reading of
the probable legislative intent that the qualifying conditions imposed by
(a) and (b) were only designed to modify the phrase “or thereafter’” and
thereby indicate that an interest rate could only be increased after three
years have expired on the mortgage loan.
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This construction of the language of the statute is supported by its
overall legislative purpose. The law removed specific interest rate ceilings
previously established in connection with a wide variety of loans, including,
for example, bank installment loans (N.J.S.A. 17:9A-53, -54), educational
loans (N.J.S.A. 17:9A-53.4), bank advance loans (N.J.S.A. 17:9A-59.6),
small loans (N.J.S.A. 17:10-14), as well as secondary mortgage loans
(N.J.S.A. 17:11A-44). In amending each of the statutes fixing interest rate
ceilings on these loans, the Legislature generally provided that the initial
interest rate to be charged shall be “‘such rate or rates as may be agreed
by the bank [or lender] and the borrower.”" Nonetheless, it is obvious that
the Legislature recognized the hardship to consumers and other borrowers
if interest rates were dramatically and frequently increased by a lender
during the course of a loan. Accordingly, in each instance, the statute
includes statutory safeguards as to the frequency of interest rate increases,
the size of the increase as well as the method of notice to the borrower
of the increase. Clearly, these safeguards were intended to provide protec-
tion for consumers against unstable short-term market rates. A prohibition
against interest rate increases during the first three years of a loan is a
vital part of the legislative safeguards provided to consumers and bor-
rowers against short-term interest rate fluctuations.

Further, the remarks of Governor Byrne on signing the bill provide
additional insight as to the probable meaning of the act. Where a statute
is ambiguous on its face, the messages and statements of the chief executive
may be used to determine the legislative intent. State v. Madden, 61 N.J.
377, 388 (1972); Caldwell v. Township of Rochelle Park, 135 N.J. Super.
66, 73-74 (Law Div. 1975). Governor Byrne made the following statement
on signing the bill into law:

[A] lender may not alter the interest rate during the first three
years of the loan. Although the language in the bill could be
clearer, I read it to restrict a lender’s right to alter interest rates
until the loan is at least three years old.

The statement made by Governor Byrne is consistent with a sensible
reading of the language of the statute and its beneficial legislative purpose.
For these reasons, you are advised that an increase in a rate of interest
charged on a secondary mortgage loan may not take effect during the first
three years of the loan.?

Very truly yours,

IRWIN I. KIMMELMAN

Attorney General

By: DENNIS R. CASALE
Deputy Attorney General

1. Such rates, however, may not exceed the criminal usury rate of 30% for individ-
uals and 50% for corporations, as established by N.J.S.A. 2C:21-19, as amended
by P.L. 1981, c. 104.

2. It should be noted that the statute uses the same language with regard to
permissible interest rate increases for bank installment loans, educational loans and
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small loans. For all of the reasons stated above, it is also our opinion that an increase
in the interest rate during the first 3 years of each of these loans would likewise
be prohibited. On the other hand, the statute provides that the interest rate to be
charged on a bank advance loan may be increased from time to time provided the
notice requirements are satisfied. It is clear that where the Legislature intended to
allow for increases in the interest rate during the entire term of the loan, it stated
its intent in unmistakable terms.

July 8, 1982
G. THOMAS RITI, Director
Division of Public Welfare
3525 Quakerbridge Road
Trenton, New Jersey 08619

FORMAL OPINION NO. 4—1982

Dear Director Riti:

A question has arisen with regard to the proper construction of certain
amendments to the Local Government Cap Law as such amendments
pertain to the financing of municipal and county welfare programs. More
specifically, the question relates to the types of municipal and county
expenditures which would be encompassed by the provisions of Section
1(1) and Section 2(g) of L. 1981, c. 56 and which, as a consequence, could
be excluded from the limitations established by the Local Government Cap
Law upon increases in spending by local government units. For the reasons
set forth below, you are advised that L, 1981, ¢. 56 would encompass those
expenditures of Federal or State funds for administrative or other purposes
made by a municipality or county for welfare programs funded wholly
or in part by such funds, as well as those expenditures for administrative
or other purposes made by a municipality or county as part of a welfare
program in order to provide matching funds upon which the receipt of
Federal or State funds is conditioned.

The Local Government Cap Law, L. 1976, c. 68, N.J.S.A. 40A:4-45.1
et seq., was enacted in 1976 for the purpose of controlling the spiraling
costs of local government in the State of New Jersey. In 1981, the Legis-
lature enacted several amendments to the statute. L. 1981, c¢. 56; L. 1981,
c. 61; L. 1981, c. 64. Included among these enactments were a number
of amendments to those provisions of the Local Government Cap Law
which set forth the exceptions to the spending limitations set forth in the
statute. L. 1981, c. 56, Sections 1 and 2. Among the amendments to the
provisions pertaining to such exceptions were those set forth at Section
1(1) and Section 2(g) of L. 1981, c. 56.

The first of these provisions, Section 1(]) was enacted as a substitute
for that part of N.J.S.A. 40A:4-45.3(b) which was deleted in the course
of enactment of L. 1981, c¢. 56. As initially enacted in 1976, N.J.S.A.
40A:4-45.3(b) had provided for the exclusion from a municipality’s spend-
ing limitation of the following:
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b. Capital expenditures funded by any source other than the local
property tax, and programs funded wholly or in part by Fefiera_l
or State funds in which the financial share of the municipality is
not required to increase the final appropriations by more than 5%;
[Emphasis supplied.]

_ In enacting L. 1981, c. 56, the Legislature deleted that part of N.J.S.A.
40A:4-45.3(b) which followed the words *‘local property tax” and inserted
as a separate subparagraph in N.J.S.A. 40A:4-45.3(1), 2 paralle] provision
which provides for the exclusion from a municipal spending limitation of
the following:

1. Programs funded wholly or in part by Federal or State funds
and amounts received or to be received from Eedera], State or
other funds in reimbursement for local expcndltu*res; A

In addition to making this change in N.J.S.A. 40A:4-45.3, the Legis-
lature also determined to establish a new exemption for similar county
expenditures. Unlike the provisions of N.J.S.A. 40A:4-45.3(b) pertaining
to municipalities prior to its amendment by L. 1981, c. 56, under the Local
Government Cap Law as initially enacted in 1976 there was mno
authorization for counties to exclude from their spending limitation any
amounts raised in their tax levies to provide matching funds for Federal
or State aid. The Legislature therefore, in enacting L. 1981, c. 56..ingluc§cd
Section 2(g) which provides for the exclusion from the statutory limitation
on increases in a county tax levy of the following:

d. That portion of the county tax levy which represents funding
to participate in any Federal or State aid program and amounts
received or to be received from Federal, State or other funds in
reimbursement for local expenditures: . . .

The question to be addressed concerns the proper construction of
these two provisions as they pertain to expenditures made to support th’c
operations of municipal and county welfare programs. I}n resolving this
question, reference must be made both to the construction accorded to
the Local Government Cap Law, and in particular to N..J.S..A.
40A:4-45.3(b), prior to the enactment of L. 1981, c. 56 and to the legislative
intent evidenced during the enactment of the amendment.

In Formal Opinion No. 3-1977, the Attorney General addressed the
proper interpretation of the language of N.J.S.A. 40A:4-45.3(b) as that
provision existed prior to the amendment by L. 1981, c. 56. In particular,
the Opinion discussed the construction to be accorded to that part of
N.J.S.A. 40A:4-45.3(b) which pertained to “programs funded wholly or
in part by Federal or State funds, in which the financi.al .share of the
municipality is not required to increase the final appropriations }Jy more
than 5%;”. The Attorney General advised that this provision was u}tgnded
to exclude from the statute’s spending limitation upon municipalities all
expenditures made by municipalities for programs funded either wholly
by Federal or State funds or partly by Federal or State funds and partly
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by local matching funds upon which receipt of Federal or State funds was
conditioned. Id. In reaching this conclusion, the opinion noted that
N.J.S.A. 40A:4-45.3(b) represented an underlying legislative policy to en-
courage and enable local governments to participate fully in these types
of programs free of the spending restrictions set forth in the statute. /d.
Thus, it was concluded that the intent of this provision was to exclude
from the spending limitation all expenditures of Federal and State aid
money as well as all local matching expenditures necessary to secure
Federal or State aid for municipal governments.

In Formal Opinion No. 5-1977, an inquiry was made as to whether county
and municipal shares of public welfare assistance could be excluded from
the statute’s spending limitation. It was concluded that municipal expen-
ditures made to match and secure available Federal and State aid funds
could be excluded from the municipal spending limitation under the
provisions of N.J.S.A. 40A:4-45.3(b). It also noted, however, that no
similar exclusion existed at that time with regard to comparable expen-
ditures by counties. /d. Thus, it was opined that N.J.S.A. 40A:4-45.3(b)
encompassed only municipal expenditures of Federal or State aid money
and municipal expenditures made to match and secure Federal or State
aid for municipal governments.

In enacting L. 1981, c. 56, it is evident that the Legislature intended
that the exemption provided under Section 1(1) for programs funded
wholly or in part by Federal or State funds and amounts received or to
be received from Federal, State or other funds in reimbursement for local
expenditures, was intended to be interpreted in the same manner as
N.J.S.A. 40A:4-45.3(b) had been interpreted in Formal Opinion No. 3-1977.
First, in enacting Section 1(1) of L. 1981, c. 56, the Legislature utilized
the same language, i.e., “[P)Jrograms funded wholly or in part by Federal
or State funds ... .” Further, the Senate County and Municipal Govern-
ment Committee Statement concerning Senate Bill No. 734, the bill which
was enacted as L. 1981, c. 56, explicitly indicated that the legislation was
intended to provide for the exemption of “expenditures funded wholly or
in part by Federal or State funds, or for which reimbursement is provided
by Federal, State or other funds, as such exempiion is currently being
interpreted pursuant to Attorney General’s Formal Opinion No. 3-1977 .. . ."
(Emphasis supplied.) This statement clearly indicates that the inter-

‘pretation set forth in Formal Opinion No. 3-1977, with regard to the

exemption from the statute’s spending limitation on municipalities for
programs funded wholly or in part by Federal or State funds and for
expenditures for which reimbursement is provided by Federal, State or
other funds, was to be continued in the implementation of the Section 1(1)
of L. 1981, ¢. 56.

Turning to the question of the appropriate construction of Section
2(g) of L. 1981, c. 56, that provision creates an exemption from the
spending limitation upon counties similar to that provided by Section 1(1)
for municipalities. As noted above, the Local Government Cap Law, as
initially enacted, did not contain any authorization for counties to exclude
from their spending limitation those amounts which they were required
to expend in order to obtain Federal or State aid funds. Formal Opinion
No. 5-1977. In particular, it was noted that, under the statute as it then
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existed, counties, could not exclude from their spending limitation those
expenditures made by counties as a condition for participation in federally
funded public assistance programs.

It would seem evident that, in enacting Section 2(g) of L. 1981, c.
56, the Legislature intended to provide an exemption from the spending
limitation on counties, similar to that which already had existed for munici-
palities, for those amounts expended by counties as matching shares in
order to participate in federally funded and State funded programs. Section
2(g) of L. 1981, c. 56 exempts from the limitation upon increases in a
county’s tax levy “[T]hat portion of the county tax levy which represents
funding to participate in any Federal or State aid program ....” This
language would clearly seem to contemplate those appropriations made
by a county from its tax levy which would be necessary to fund its share
of and to consequently participate in any Federal or State aid programs,
Further, the language of the Senate County and Municipal Government
Committee Statement to Senate Bill No. 734 indicates, as noted above,
a clear legislative intent both to provide an exemption under the Local
Government Cap Law for local government expenditures funded wholly
orin part by Federal or State funds or for which reimbursement is provided
by Federal, State or other funds and to have the exemption so provided
interpreted in the same manner as Formal Opinion No. 3-1977 had inter-
preted the exemption previously provided for municipalities.

In light of this clear statement of legislative intent, it is evident that
Sections 1(1) and 2(g) of L. 1981, c. 56, are intended to exclude from the
statutory limitation on increases in municipal appropriations and county
tax levies those expenditures made by municipalities and counties of Feder-
al or State aid dollars, those expenditures for which such bodies are entitled
to receive reimbursement from Federal, State or other funds, and those
expenditures made by such bodies for the purpose of providing matching
funds for available Federal or State aid monies. Accordingly, in the admin-
istration of a municipal or county welfare program, a municipality or
county may properly exclude from its spending limitation any Federal or
State monies it might expend for which it is entitled to receive reimburse-
ment from Federal or State funds. Such monies would, by way of example,
include those amounts of State funds which a municipality would receive
from the State for provision of public assistance within the municipality
pursuant to N.J.S.A. 44:8-108 et seq, and those amounts of Federal funds
which a county would receive for expenditures made pursuant to 42
U.S.C.A. 603(a)(1) and (3) and N.J.S.A. 44:10-5 for the provision of aid
to families with dependent children and for the proper and efficient admin-
istration of that aid program.

A county or municipality may likewise exclude from its spending
limitation any county or municipal funds appropriated and expended for
the purpose of matching available Federal or State funds where the avail-
ability of such funds is conditioned upon the appropriation and expen-
dituré of such matching funds. By way of example of such types of
matching funds, these amounts would include those monies which a county
would appropriate pursuant to N.J.S.A. 44:10-5 to provide matching
dollars for those Federal and State funds available under 42 U.S.C.A.
603(a)(1) and N.J.S.A. 44:10-5 to provide aid to families with dependent
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children as well as those amounts which a county would appropriate to
provide matching dollars for those Federal funds available under 42
U.S.C.A. 603(a)(3) and N.J.S.A. 44:10-5 to meet the administrative costs
for that program.

By the same token, however, a municipality or county would not be
authorized to exclude from its spending limitations those amounts which
it might expend for the support of such programs where the monies
expended are not either Federal or State funds, reimbursible from such
funds or expended to match Federal or State funds the receipt of which
is conditioned upon the expenditure by the local unit of matching funds.
To conclude otherwise would be to ignore the manner in which N.J.S.A.
40A:4-45.3(b), as it existed prior to L. 1981, c. 56, had previously been
interpreted in Formal Opinion No. 3-1977 and the explicit indication of
legislative intent in the Senate County and Municipal Government Com-
mittee Statement to Senate Bill No. 734 that the amendments effected to
the Local Government Cap Law through the enactment of L. 1981, c. 56
were intended to be interpreted in the same manner. An example of the
type of expenditures which would not fall within N.J.S.A. 40A:4-45.3(1)
or N.J.S.A. 40A:4-45.4(g) would be those municipal expenditures made
to meet the cost of administering public assistance within a municipality
pursuant to N.J.S.A. 44:8-137. Such expenditures do not involve Federal
or State funds, are not reimbursible from any such funds and are not made
to match any Federal or State funds available for this purpose. Rather,
such costs are borne solely by the municipality. N.J.S.A. 44:8-137.

In conclusion, you are, therefore, advised that municipalities and
counties may exclude from their spending limitations under the Local
Government Cap Law those expenditures made for programs funded
entirely by Federal or State funds, those expenditures for which reimburse-
ment from Federal or State funds is available and those expenditures which
are made to provide matching funds upon which the receipt of Federal
or State funds is conditioned.

Very truly yours,
IRWIN I. KIMMELMAN
Attorney General

By: DANIEL P. REYNOLDS
Deputy Attorney General
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June 22, 1982
HONORABLE KENNETH R. BIEDERMAN
State Treasurer
‘Department of Treasury
State House
Trenton, New Jersey 08625

FORMAL OPINION NO. 5—1982

Dear Treasurer Biederman: )

You have asked for our advice as to the authority of the Lottery
Commission to use three new proposed lottery games to be played on
consumer-operated video lottery game terminals as part of the New Jt.:rscy
State lottery. For the following reasons, it is our opinion that there is no
constitutional nor statutory bar to the incorporation of these proposed
lottery games as part of the New Jersey State lottery. ) . .

This proposal presents an innovative means for stimulating pul?hc
interest in the state-operated lottery. Therefore, it is necessary to describe
the proposal in some detail in order that the legal problems may be placed
in the proper perspective. Generally, a consumer-operated video games
terminal allows a lottery participant to directly operate a termmal with
a television screen which displays a lottery game and the game’s instruc-
tions. The first proposed game to be offered is a bingo game. I_n this game,
the player deposits $1 into the lottery termingl;.four colored bingo boa}'ds,
each with 25 squares, appear on the television screen, a bingo mixer
appears on the screen and the numbered balls begin to lumble: and mix,
Inside the terminal an electronic computer conducts an electronic drawing
to select a numbered bingo ball. The random number selected by the
process would range between | and 75 corresponding to the .numbers
appearing on the displayed bingo boards. As soon as a number is drawn,
the bingo boards are checked and each occurrence of the selected number
on any of the boards is then circled. If any row, golumn or dlagon.al of
any of the four bingo boards is filled, the player wins the prize associated
with that bingo board. A small computer printer inside the t_ermmal would
print out a prize winning ticket. The video Alott.ery terminal would be
connected to a large computer at a central site in the state. )

In the second proposed game, a TV screen would sl}ow a planet in
space with 150 areas of land marked off with boundary lmes..Of the 150
locations, there will be at least three occurrences of each prize amount
offered in a treasure chest. The video lottery terminal computer conducts
a random drawing that randomly scatters the prize amounts to the 150
locations. The player would select five of the 150 areas for an astronaut
to dig for the buried treasure. ]

In the third proposed game, a five digit score is developed as a result
of the player’s participation in a amusement game. The five digit score
is the player’s five digit number in a drawing conducted by the computer
terminal. If the player matches all five digits in order, h'e or she wins the
top prize. If the right-most four digits match, a lesser prize would be won
and so forth. ‘ .

From this description of the proposed video games, certain basic
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premises are established. All of the games would be games of pure chance
without any element of skill. Prizes will be distributed as a result of an
electronic randomization among the lottery participants who will have paid
monetary consideration to participate in the lottery game.

The public policy of this state has traditionally condemned gambling
by lotteries. The Constitution of 1844 expressly forbade lotteries or the
sale of lottery tickets within the state. Art. 4, §7, 92. In 1897 this provision
was extended to deny the right of the legislature to authorize
“pool—selling, bookmaking or gambling of any kind.” The Constitution
of 1947 while generally continuing the ban on legislation authorizing
gambling contained specific exceptions to the prohibition. It continued the
authorization for pari-mutuel betting on horse races first permitted in 1939
and authorized veterans, charitable, education and other simjlar organiza-
tions to conduct bingo or lotto and to hold raffles. In 1969 a popular
referendum was held to authorize the legislature to direct the operation
of a state lottery. This amendment appears as Art. 4, §7, 92 of the State
Constitution and reads as follows:

C. Tt shall be lawful for the Legislature to authorize the conduct
of State lotteries restricted to the selling of rights to participate
therein and the awarding of prizes by drawings when the entire
net proceeds of any such lottery shall be for State institutions,
State aid for education.

This amendment was implemented by the legislature by the enactment of
the State Lottery Law, L. 1970, c. 13, which established a State Lottery
Commission with power to promulgate rules and regulations governing
the establishment and operation of a state lottery as it deems necessary
and desirable.

The constitutional amendment does not provide any clue or definition
of its important operative terms, for example, the word “lotteries” or the
phrases “‘selling of rights to participate,” or “the awarding of prizes by
drawings.” Since the probable meaning of these phrases are significant to
the -resolution of your inquiry, it is necessary to review the commonly
understood meaning of those phrases at the time of the adoption of the
1969 amendment.

In this regard, a preliminary question arises as to whether a video
lottery game terminal is a “slot machine” and whether or not the same
is comprehended within a “lottery.” The term “slot machine” was un-
known at the common law. State v. Brand:, 122 N.J.L. 488, 489 (Sup. Ct.
1939). The question of the definition of a slot machine first arose in the
context of whether a “pinball” game fell within the purview of a “slot
machine.” In Sterling Distributors v. Keenan, 135 N.J. Eq. 508 (E. & A.
1944) the Court of Errors and Appeals defined the term as any machine
started by dropping a coin into the slot which could entitle the operator
to a prize if he should win. Also, in State v. Ricciardi, 18 N.J. 441 (1955)
the Supreme Court rejected arguments that a “slot machine” applied only
to the classic “one-armed bandit.” The court held that a pinball machine
fell within the interdiction of a statute prohibiting the keeping of slot
machines where the result was dictated by chance alone. The import of
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the court’s decision is that any mechanical device or machine would be
subject to the statutory prohibition against the use of a slot machine where
the traditional elements of consideration, chance and prize were found in
its operation.

The definition of a slot machine is now found in both the Criminal
Code and the Casino Control Act. It is generally defined as:

Any mechanical, electrical or other device, contrivance or
machine which, upon insertion of a coin token or similar object
therein, or upon payment of any consideration whatsoever, is
available to play or operate, the play or operation of which,
whether by reason of the skill of the operator or application of
the element of chance, or both, may deliver or entitle the person
playing or operating the machine to receive cash or tokens to
be exchanged for cash, whether the payoff is made automatically
from the machine or in any other manner whatsoever. [N.J.S.A.
2C:37-1f; 5:12-45.]

From this discussion of both the judicial and statutory interpretation of
the meaning of a slot machine, it is clear that the video lottery games
terminal falls within those definitions. It is a machine or device which is
available to operate upon the insertion of a coin. Depending on chance,
the operation of the machine terminal may deliver or entitle the player
to receive a monetary prize.

Notwithstanding our characterization of the video terminal as a form
of “slot machine,” slot machines in certain cases have been found to be
a proper component of a “lottery.” For example, a slot machine has been
held to be a form of lottery where the perpetrators used the machine as
a means to carry into execution an illegal scheme or plan. State v. Coats,
74 P. 2d 1102, 1106 (Ore. 1938); State, et al. v. Circuit Court, 148 So. 522
(Fla. 1933); Commissioner v. McClintock, 154 N.E. 264 (Mass. 1926), a
slot machine containing mint rolls and providing for the distribution of
premium checks held to be a lottery for the machine was deemed a scheme
for the distribution of prizes by chance; In re Rogers, 118 P. 242 (Cal.
1911), cigar vending machine would dispense at uncertain intervals three
cigars for the price of one and held to be a lottery; Theyer v. State, 37
S.E. 96 (Ga. 1900), a nickel slot machine which entitled a player to a cigar
and in addition thereto a prize in the amount of 100 cigars for a “royal
flush’ held to be part of a lottery; Loiseau v. State, 22 So. 138 (Ala. 1897).
See also Annotation, “Coin-Operated or slot machine as lottery, 101
A.L.R. 1126 (1936).

Also, under the case law in this state:

A lottery is defined as being a scheme for the distribution of prizes
by chance, a game of hazard in which small sums are ventured
for the chance of obtaining a larger value either in money or other
valuables. Where a pecuniary consideration is paid and it is
determined by lot or chance, according to some scheme held out
to the public what the party who pays the money is to have for
it, or whether he is to have anything, it is a lottery. [State v. Lovell
39 N.J.L. 461.]
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Moreover, the classic form of Jottery involved the distribution of prizes
by the random selection of a number at some chance event. See State v.
Shorts, 32 N.J.L. 398 (Sup. Ct. 1868). A lottery was also defined by the
criminal law, N.J.S.A. 2A:121-6 prior to its repeal in 1979 as *‘a distribu-
tion of prizes by chance in return for a consideration in the form of money
or other valuable thing.” Also, the Code of Criminal Justice, enacted in
1979, defines a lottery as:

an unlawful gambling scheme in which (a) the players pay or
agree to pay something of value for chances, represented and
differentiated by numbers or by combinations of numbers or by
some other media, one or more of which chances are to be
designated the winning ones; and (b) the winning chances are to
be determined by a drawing or by some other method based upon
the element of chance; and (c) the holders of the winning chances
are to receive something of value. [N.J.S.A. 2C:37-2h.]

Certain common features of a lottery are apparent from both the common
law and statutory definition. It was contemplated a lottery would be a
public scheme involving multiple participants or players. Also, an essential
ingredient of the definition is that a lottery is a game of chance. In the
present situation, the video lottery game terminal, although a form of slot
machine, is the component for carrying into execution an innovative means
of public lottery. The winner thereof is determined by a method of ran-
domized electronic selection so that the prize is determined by pure
chance.' For these reasons, it is our opinion that the use of a video terminal
would permissibly fall within the meaning of a “lottery” under Art. 4, §7,
92.

Also, although the use of the proposed video games does not include
the purchase of tickets in order to play, there is little doubt in charaé-
terizing the depositing of money into the video terminal as the “selling
of rights to participate.” Also, the constitutional language does not provide
any definition of the term “drawing.” It may reasonably be assumed that
the framers had in mind some form of random selection so that the result
be determined purely by chance. The courts have defined ‘“‘drawing” as
not only the act of randomly selecting a winning ticket from among many
tickets but also “in a generic sense meaning any chance event upon which
the . . . activity is based.” State v. Gatling, 95 N.J. Super. 103, 109 (App.
Div. 1967). A random selection of a winner by computer or electronic

" 1. In an opinion letter dated Sept. 8, 1981 to the Director of the New York State

Lottery, New York Attorney General Abrams rendered an opinion concerning the
installation of certain electronic games as part of that state’s lottery. The Attorney
General concluded that those specific games were prohibited by both the Constitu-
tion and statutory law of the State of New York. It is clear to us that the games

.considered by Attorney General Abrams are distinguishable in a meaningful way

from the present proposal. There, blackjack and red devil games were expressly
characterized as predominantly games of skill where a player was pitted against
a single game machine. In the present situation, it is contemplated that the games
be premised on pure chance through a randomized electronic selection mechanism
and available to multiple players on a statewide basis.
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means would in our opinion fall within the constitutional meaning of a
“drawing.”

Further, not only does the proposal for the incorporation of a video
lottery games terminal as part of the state lottery conform with the literal
terms of the State Constitution, but also with its intended scope and
purpose. Certain indicia of the framers intent are discernible from public
hearings held on the concurrent resolution. Assemblyman Brown expressed
the view that the exact nature and structure of the games should be left
to the legislature to decide in its discretion at some future date:

There are so many forms of lottery that I truly feel . .. that the
mechanics of it should be left to a later date when public opinion
has shown itself as to what it desires. I think the purpose now
is to determine do the people or do not the people want this
particular thing.

* K %

Now the mechanics can always be worked out later and my own
thoughts are very flexible on it because . . . the least amount of
revenue anticipated would considerably swell the state’s
treasury . . . . [Public Hearings before Assembly Judiciary Com-
mittee on Assembly Concurr. Resolu. 22 Page 7, 9.]

Also, the hearings reveal the intent of the legislature to compete with illegal
numbers games so that the state could cut into the profits reaped by
organized crime. /d. at 5. However, it was consistently agreed by all
speakers that the specific format for conducting a lottery should be left
to a later date and to those persons responsible for implementing it.
Although the legislature could not have comprehended the present

. proposal in 1969, it is clear to us that it does not fall outside of their broad
consensus. Consequently, it is our judgment that there would be no impedi-
ment from either the constitutional language or from its basic objective
and history to the implementation of a video lottery games similar to the
one discussed above.

The statutory framework governing the operation of a state lottery
was enacted in 1970. N.J.S.A. 5:9-1 ef seq. A State Lottery Commission
was established with power *‘to promulgate such rules and regulations
governing the establishment and operation of a state lottery as it deems
necessary and desirable in order that the mandate of the people, expressed
in their approval of the amendment . .. to the Constitution ... may be
fully implemented.” It was further provided that rules and regulations may
include:

1. The type of lottery to be conducted.

* ok K

4. The manner of selecting the winning tickets or shares.

5. The manner of payment of prizes to the holders of winning
tickets or shares, including, subject to the approval of the State
Treasurer, provision for payment of prizes not to exceed
$599.00 by agents licensed hereunder out of moneys received
from sales of tickets or shares.
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6. The frequency of the drawings or selections of winning tickets
or shares, without limitation. :

7. Without limit as to number, the type or types of locations at
which tickets or shares may be sold.

8. The method to be used in selling tickets or shares.
N.J.S.A. 5:9-7.

From this enumeration of the powers of the Commission, the legislature
intended to confer broad and pervasive regulatory discretion on the mem-
bers of the Commission in the actual conduct of the lottery and in structur-
ing its games.

The statutory direction in subsection (5) concerning the payment of
prizes to the holders of winning tickets or shares does not pose .any
obstacle.” Although the proposed video game entails no purchase of a
ticket in order to play, there should be little difficulty in perceiving the
depositing of money into the terminal as the sale of a ““share” in the lottery.
There is no statutory definition of a share but the term is generally defined
as the “portion belonging to, due to, or contributed by, an individual.”
Webster's Third International Dictionary (1976). In the present context, the
statutory “‘share” is the opportunity given to the player to participate in
the lottery game and to win a prize. Accordingly, there is no impediment
to the exercise of the discretion of the Lottery Commission to adopt a
proposal of this nature under the State Lottery Law.

In conclusion, therefore, you are advised that there is no constitutional
or statutory bar to the incorporation of a consumer-operated video games
terminal into and to be made a part of the New Jersey State lottery.

Very truly yours,
IRWIN I. KIMMELMAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

2. A reported case interpreting the state lottery law is Karafav. N.J. State Lottery

" Commission, 129 N.J. Super. 499 (Ch. Div. 1974). The court held that a lost lottery

ticket may not be established by a judicial determination and that it was incumbent
on the winner to produce the winning ticket to claim the prize. The court's opinion
was predicated to a great extent on the then existing regulatory scheme of the Lottery
Commission to require the presentation and validation of a winning ticket. It is
therefore apparent that substantial amendments to existing rules and regulations
must be made in order to accommodate the video games terminals as part of the
Lottery Commission program. .

243



ForMaL Opinion

September 17, 1982
HONORABLE MICHAEL M. HORN
Commissioner of Banking
Department of Banking
36 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 61982

Dear Commissioner Horn:

You have asked for our advice as to whether there is any impediment
to a bank or savings bank chartered under the laws of this State allowing
customers of a banking institution chartered in another state or by the
federal government to access their accounts in those banking institutions
through automatic teller machines (ATM’s) located at New Jersey banks
or savings banks. It is our opinion that access by customers of a bank
chartered in another state or by the federal government to their accounts
in those banking institutions through an ATM located at New Jersey banks
or savings banks is permissible where the ATM is established, operated
and maintained by the New Jersey banking institution.

In order to place the legal issue into the proper context, it is ap-
propriate to discuss the existing scheme for computer operated access in
New Jersey and the manner by which access to accounts in foreign banking
institutions would affect the existing scheme. We are informed that several
New Jersey banks and savings banks are members of a computer support
system known as the ‘“Money Access Service.” The banks and savings
banks have purchased an ATM which is accessed by holders of cards
designated as “money access cards.” The cards are issued by the banks
or savings banks after having determined the qualifications of those cus-
tomers eligible to receive and use the cards, which prominently identify
the New Jersey banking institution through which they were obtained.
Further, we are told that each bank or savings bank may determine to
exclude cardholders of one or more other banking institutions from having
access to the terminal established by it and may terminate access even after
it has been previously granted. Moreover, each banking institution retains
the discretion to limit the type of banking transactions that the cardholders
of other banking institutions may conduct at the terminal. As a general
proposition, you have advised us that customers of banking institutions
who participate in ‘“Money Access Service” may make deposits
withdrawals, balance inquiries and, in that manner, access both time and
demand accounts through the use of the ATM’s located throughout the
State,

Your specific inquiry is based on proposals made by those New Jersey
financial institutions who presently are members of the Philadelphia Na-
tional Bank’s (PNB) “Money Access Service.” It is contemplated that these
New Jersey banking institutions would allow cardholders of financial
institutions outside of New Jersey who participate in PNB’s “Money
Access Service” to have access to time and demand accounts in those out-
of-state banking institutions. This would be done on the same terms and
conditions presently in place for access by cardholders of New Jersey
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banking institutions who participate in the system, except that no accep-
tance of deposits is proposed. It is envisioned under this proposed scheme
that a cash withdrawal made at an ATM is in effect a request to the out-
of-state institution to wire funds to a customer at the ATM. The trans-
action is processed through the central MAC computer support system
maintained by PNB in Pennsylvania. In the event the funds requested are
available in the customer’s account, approval for the disbursement of those
funds is wired by the institution to the ATM for transmittal to the cus-
tomer..

An analysis of whether this proposal is consistent with New _Jersey
banking law must commence with N.J.S.A. 17:9A-19L, which provides as
follows:

Except as otherwise provided by law, no foreign bank as defined
in section 315 [N.J.S.A. 17:9A-315], shall establish, operate or
maintain in this State any full branch office, minibranch office
or communication terminal branch office.

A foreign bank is defined by the banking laws to include banks organizpd
under the laws of other states as well as nationally chartered banks having
their principal offices in other states. N.J.S.A. 17:9A-315. A “brar}ch
office” is generally defined to include any office, unit or terminal at which
any business that may be conducted in a principal office of a bank or
savings bank may be transacted. N.J.S.A. 17:9A-1(14). A communication
terminal branch office is defined as:

a branch office of a bank or savings bank which is either manned
by a bona fide third party under contract to a bank or savings
bank or unmanned and which consists of equipment, structure
or systems, by means of which information relating to financial
services rendered to the public is transmitted and through which
transactions with banks and savings banks are consummated,
either instantaneously or otherwise. [N.J.S.A. 17:9A-1(17).]

Since an ATM may either constitute a “branch office’” or a *“‘com-
munication terminal branch office” of a foreign banking institution, it is
apparent that such a foreign banking institution may not establish, operate
or maintain that facility in this jurisdiction. Although there is no definitive
legislative history as to the import of the statutory prohibition, words and
phrases in a statute should be given their generally accepted meaning unless
some special or different meaning is expressly indicated. Scatuorchio v.
Jersey City Incinerator, 14 N.J. 72, 87 (1953); Abbotts Dairies, Inc. v.
Armstrong, 14 N.J. 319 (1954); Grogan v. DeSapio, 11 N.J. 308, 323 (1953).
The term “‘establish™ is commonly defined to mean *to bring into being
on a firm or permanent basis” or “to install or settle in a position, place
or business.” The word “maintain” is defined as ““to keep in existence or
continuance” or *“‘to provide for the upkeep and support of; carry the
expenses of.” The word “operate” is generally defined to mean ‘““to be or
keep in operation.” Random House College Dictionary, Revised Edition
(1980). Consequently, the statutory prohibition is designed to prohibit
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those foreign banking institutions from taking steps to “establish, operate
or maintain in this State” any branch office or terminal branch office.

However, it is noteworthy that the instant proposal does not suggest
a foreign bank would either establish, operate or maintain a branch office
or a communication terminal branch office in this jurisdiction. Banks and
savings banks chartered under the laws of this State have installed the
ATMs presently located and currently in use in this jurisdiction. These
facilities have been installed with the approval of the Commissioner of
Banking pursuant to N.J.S.A. 17:9A-20(c). Moreover, we have been in-
formed that banks and savings banks chartered under the laws of this State
have determined the physical location of the ATM, the type and model
of the ATM and that no other financial institution, including any foreign
banking institution, participated in any manner with the decision to install
the ATM nor shared in the cost of the establishment and maintenance
of the ATM. Further, we have been informed under the terms of the
proposal the banks or savings banks chartered in this State will bear the
entire cost and expense of supporting and assisting the ATM. No other
institution nor PNB will share in the profits or control of the facility. The
foreign financial institution will pay a transaction fee to the New Jersey
institution operating the ATM for each transaction but the foreign banking
institution will have no employees maintaining the ATM nor will it main-
tain any office in connection with the operation of the ATM in this State.
We are further informed that the daily operation of the ATM remains
at the discretion of the New Jersey financial institution under the super-
vision of the Commissioner of Banking. For example, New Jersey financial
institutions will retain the discretion to determine whether cardholders of
foreign banking institutions will have access to the ATM, whether to
terminate such access, and whether to expand or restrict the scope and
degree of banking services to be provided.

It is clear from this factual description of the proposal that the foreign
banking institutions participating in the computer support system known
as “Money Access Service” will neither establish, maintain nor operate
a branch office or communication terminal branch office in this jursidic-
tion.! The branch office or the communication terminal branch office will
retain their character in all particulars as branches of a New Jersey
financial institution under the supervision of the Commissioner of Banking
and subject to the laws of this jurisdiction.?

Moreover, this conclusion is supported by a significant opinion issued
by the U.S. Comptroller of the Currency interpreting the McFadden Act,
12 U.S.C. §36, to permit national banks to utilize an ATM across state
lines- where the ATM has been established by a bank headquartered in

1. Parenthetically, any notion that a principal-agent relation exists between the out-
of-State institution and New Jersey institution is not supportable. Among the
essential charcteristics of a principal-agent relation is the right of a principal to
control the conduct of the agent with respect to matters entrusted to him. Re-
statement (Second) of Agency §14 (1957). As more fully spelled out above, there
is no control or supervision exercised by an out-of-State banking institution over
the ATM’s solely established, operated and maintained by the New Jersey institu-
tions.
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another state if (1) the compensation for its use is on a transactional fee
basis and (2) such use does not give to national banks a competitive
advantage over state banks situated in those states. Comptroller’s Letter
Opinion No. 153, (July 1980) CCH Fed. Banking Law Rep.
§685,234-85,235. The Comptroller based his opinion on the holding of the
court in Independent Bankers Ass'n of America v. Smith, 534 F. 2d 921
(D.C. Cir. 1976) cert. den. 429 U.S. 862 (1976), that:

any facility which performs the traditional bank functions of
receiving or disbursing funds is a ‘branch’ within the meaning
of [12 U.S.C. §36(f)] if (1) the facility is established (i.e., owned
or rented) by the bank, and (2) it offers the bank’s customers a
convenience that gives the bank a competitive advantage over
other banks (national or state). [Emphasis added.] [534 F. 2d at
951.]

The Comptroller, focusing on the above-quoted language, noted that utiliz-
ing ATM’s on some basis other than ownership or rent, e.g., on a trans-
actional fee basis, would not constitute branch banking under federal law
and, therefore, would be permissible even on an interstate basis.

A resolution of this question, however, does not put the matter to
rest. N.J.S.A. 17:9A-316B provides that a foreign bank may transact
business in this State only as executor or as testamentary trustee or guard-
ian. Thus, foreign banks are generally prohibited from transacting business
in this State. The issue of a foreign bank transacting business in this
jurisdiction has never been addressed by the New Jersey courts (other than
in the context of a foreign bank acting as an executor or testamentary
trustee under a will). However, the meaining of a statutory prohibition

2. It should be noted that under the McFadden Act, 12 U.S.C. §36, a national
banking association may, with the approval of the Comptroller of the Currency,
establish and operate new branches at any point within the state in which the
association is situated, if such establishment and operation are at the time authorized
to state banks by the statute law of the state in question. 12 U.S.C. §36(c). Thus,
the branching laws applicable to national banks incorporate the state branching
laws of the state in which the national bank is located. Nonetheless, it is well settled
that what constitutes a national bank “branch” is a threshold question of federal
law to be determined without resort to state law. First Nat. Bk. in Plant City v.
Dickerson, 396 U.S. 122, 133-134 (1969); Independent Bankers Ass'n. of America v.
Smith, 534 F. 2d 921, 933 (D.C. Cir. 1976) cert. den. 429 U.S. 862 (1976). In this
regard, the court in Independent Bankers Ass'n of America v. Smith, supra, held that
under 12 U.S.C. §36(f), an automatic teller machine (also known as a “‘customer-
bank communication terminal’)established and operated by a national bank is a
branch of that bank since it is a facility where deposits are received, checks are
paid and money is lent. 534 F. 2d at 938-948. Accord Colorado ex rel. Banking Board
v. First National Bank of Fort Collins, 540 F. 2d 497 (10 Cir. 1976); Illinois ex rel.
Lignouil v. Continental Illinois National Bank, 536 F. 2d 176 (7th Cir. 1976) cert.
den. 429 U.S. 871 (1976); Missouri ex rel. Kosterman v. First National Bank in St.
Louis, 538 F. 2d 219 (8th Cir. 1976) cert. den. 429 U.S. 941 (1976). As a branch,
a national bank could not lawfully install an ATM in a state other than the one
in which its principal office is situated, unless authorized by the law of the state
in which the ATM is to be located. 12 U.S.C. §36(c).
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against foreign corporations transacting business in this jurisdiction has
been addressed by the courts in many different contexts. It is generally
recognized that the phrase “transacting business” is a term not susceptible
of precise definition and that each case must be dealt with on its own
circumstances. See Materials Research Corp. v. Metron, 64 N.J. 74, 79
(1973). Common indicia of “‘transacting business” include the physical
presence of a foreign corporation in the State through the holding or
leasing of office space, employment of personnel paid by the foreign
corporation and located in the state, a significant percentage of business
volume in the state compared to the corporation’s overall transactions as
well as the authority of employees in the state to consummate transactions
without confirmation by the foreign corporation’s home office. See United
States Time Corp. v. Grand Union, 64 N.J. Super. 39 (Ch. Div. 1960) (where
Connecticut corporation had no office or telephone listings in New Jersey,
employed two salesmen who did not reside in New Jersey and whose orders
were subject to acceptance at corporation’s home office, where New Jersey
sales represented some 2 percent of total volume of business, corporation
was not “doing business” in the State, and hence was not required to
comply with regulatory provisions of New Jersey Corporation Act in order
to maintain suit); Eli Lilly & Co. v. Sav-On Drugs, Inc., 57 N.J. Super.
291 (Ch. Div. 1959), aff'd 31 N.J. 591 (1960), aff'd 366 U.S. 276, (1961)
(where Indiana corporation maintained an office in New Jersey, reim-
bursed its district manager for all expenses incident to maintenance and
operation of the office, paid salary of secretary in the office and paid the
salary of 18 detail men working in the State under the supervision of the
district manager, the corporation was “doing business” in the State and
was required to have registered under Corporation Act in order to main-
tain suit); Materials Research Corp. v. Metron, supra (where foreign corpor-
ation maintained no office in New Jersey, act of foreign corporation’s sales
engineer in soliciting orders in New Jersey which were subject to accep-
tance by home office in New York did not warrant conclusion that corpor-
ation was “transacting business” in New Jersey so as to require it to file
a certificate of authority before maintaining action in State). See also Taub
v. Colonial Coated Textile Corp. 54 A.D. 660, 387 N.Y.S. 2d 869 (1976)
(where bank organized under laws of foreign country maintains no office,
agent or branch in New York and only conducts its business in New York
through New York correspondent bank, it is not “doing business” in New
York for purposes of long-arm jurisdiction statute); Bank of America v.
Whitney Central Bank, 261 U.S. 171, 173, (1922) (where a foreign bank
has no place of business in New York and no employees or offices there,
it was not “transacting business” in New York for purposes of federal
Jjurisdiction when its New York business was conducted by New York
banks on a correspondent basis).

It is at once obvious that the instant proposal differs in a material
degree from those instances where the courts have determined a foreign
corporation has transacted business in this jurisdiction. It bears repeating
that the banking transaction will originate in an ATM established, main-
tained and operated by a New Jersey financial institution consistent with
the laws of this State. Further, we are informed that these interstate
transactions will not represent a major portion of the foreign bank’s overall
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business. Moreover, the consummation of the transaction by the New
Jersey bank or savings bank is subject to the receipt of instructions bly
the New Jersey institution from the foreign bank’s home offices. It is
contemplated that the foreign institution will not employ any personnel
in this State in conjunction with the ATM, nor will it maintain any ofﬁqe
or other form of tangible presence in New Jersey. For these reasons, it
is our view that under the specific facts outlined in the proposal, PNB
or other foreign state chartered banking institution or national bgnk would
not be “transacting business™ in this State within the meaning of the
prohibition set forth in N.J.S.A. 17:9A-316. ) ) .

For these reasons, it is our opinion that there is no statutory impedi-
ment to a bank or savings bank chartered under the laws of this State
allowing customers of a banking institution chartered in another state or
by the federal government to access their accounts in those banking institu-
tions through automatic teller machines established, operated am'i main-
tained by the New Jersey banking institutions under the supervision of
the Commissioner of Banking.’

Very truly yours,
IRWIN I. KIMMELMAN
Attorney General

3. It should be noted that the Commissioner has pervasive powers to limit or control
the exent to which state-chartered banks permit access by foreign bank customers
to ATM’s located at branch offices established and maintained by the New Jersey
institutions. These powers are derived not only from the Commissioneris authority
to adopt regulations concerning the operation of communication terminal branch
offices, N.J.S.A. 17:9A-20G, but also from his general supervisory powers over
banks and savings banks as contained in N.J.S.A. 17:9A-266 et seq.

November 10, 1982
HONORABLE JAMES J. BARRY, JR.
Director, Division of Consumer Affairs
1100 Raymond Boulevard
Newark, New Jersey 07102

FORMAL OPINION NO. 7—1982

Dear Director Barry:

You have asked for an opinion as to whether individual Retirement
Accounts (IRA), Keogh Plans, Simplified Employee Pension Plans, and
bank deposit accounts are consumer contracts within the meaning of the
Plain Language Law. For the following reasons, you are advised that all
language contained in documents required to open and maintain an IRA
account providing professional investment and management services for
a fee or a Keogh Plan for self-employed individuals should conforrp with
the “plain language” requirements of the Law, with the exception of
language contained or copied from an Internal Revenue Service (IRS)
model account form.
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The Plain Language Law requires that a consumer contract shall be
written in a simple, clear, understandable and readable way. N.J.S.A.
56:12-2. A creditor, seller, insurer or lessor may be liable to a consumer
for damages if the failure to write a consumer contract in a simple, clear,
understandable and readable way caused the consumer to be substantially
confused about his rights and remedies under the agreement. N.J.S.A.
56:12-3. It is further provided that there shall be no liability if a consumer
contract is in conformity with an opinion of the Attorney General that
the agreement conforms with the plain language requirements of the act.
It is therefore clear that prior to invoking the jurisdiction of the Attorney
General, it must be determined whether an agreement is a “consumer
contract” within the meaning of the law. For purposes of your inquiry,
a “‘consumer contract” is defined in pertinent part to mean a written
agreement in which an individual:

f. Contracts for services including professional services, for
cash or on credit and the money, property or services are obtained
for personal, family or household purposes. ‘Consumer contract’
includes writings required to complete the consumer transaction.

Consequently, each of the investment retirement or bank deposit accounts -

mentioned in your inquiry must be reviewed separately to determine
whether they fall within the meaning of a consumer contract as defined
by law. : .

A Keogh Plan is a retirement account which is established by em-
ployers for the benefit of the employer or eligible employees. As a general
rule, a Keogh Plan is not a consumer contract because the services are
not obtained for personal, family or household purposes. Only in an
instance where a self-employed individual establishes a Keogh Plan for
himself is there an agreement pursuant to which services are obtained for
personal, family or household purposes.

A Simplified Employee (SEP) Pension Plan is a plan which permits
an employer to pay either $15,000.00 or 15% of an employee compensation
(whichever is less) to an individual retirement account. As with Keogh
Plans, SEPs are not consumer contracts for personal, family or household
purposes.

An IRA provides for the creation of retirement plans by individuals
through tax incentives. Contributions to such plans are deductible for
federal income tax purposes and no federal tax is paid on earnings on the
funds until they are withdrawn. An IRA may include investment services
for which a financial institution charges a commission or fee. Also, an
IRA may provide in certain cases for investments directed by the customer
for which a fee or commission may be charged by the institution for the
administration and management of the account.

At the outset, it is clear to us that an IRA which does not provide
for investment or management services does not qualify as a “consumer
contract”, In that instance a consumer does not pay a fee to a financial
institution for professional services. A financial institution does not invest,
reinvest, acquire, sell, exchange or manage investments. The money placed
into that form of IRA is often invested in savings accounts or Certificates

1250

ATTORNEY GENERAL

of Deposit either with a nominal or no charge to the depositor and
comingled with other deposit monies of the banking institution.

In other cases, an individual may enter into a written agreement with
an entity such as a brokerage firm to obtain investment services or the
professional management of a variety of investments *‘self directed” by
the depositor. Although the statute does not provide any definition of the
meaning of “‘professional services,” a statute should be interpreted accord-
ing to its common meaning unless some technical or special meaning is
indicated. Service Armament Co. v. Hyland, 70 N.J. 550, 556 (1976). A
profession is generally defined as a calling requiring specialized knowledge
and often long and intensive academic preparation. Webster's Seventh

. Collegiate Dictionary, p. 680. “Professional services” are defined in the

Local Public Contracts Law to mean services rendered by a person
authorized by law to practice a recognized profession whose practice is
regulated by law and the performance of which services requires knowledge
of an advanced type acquired by a formal course of specialized instruction.
N.J.S.A. 40A:11-2(6). The activities of financial institutions are highly
regulated under State law and investment decisions are commonly made
by persons who have acquired a specialized knowledge and skill in
the area. Moreover, trustees and fiduciaries must “exercise care and judg-
ment ... which persons of ordinary prudence and reasonable discretion
exercise in the managment of and dealing with the property and affairs
of another.” Furthermore, it is provided that “if a fiduciary has special
skills or is named as the fiduciary on the basis of representation of such
skills or expertise, he is under a duty to exercise those skills.” N.J.S.A.
3B:20-13. There can be no question therefore that the investment and
management services provided by these entities with regard to the IRA
accounts of their customers may be properly characterized as a form of
professional services within the meaning of the Plain Language Law.
A bank deposit account is not a contract for professional services nor
is a bank deposit account a trust. In Kronish v. Howard Savings Institution,
161 N.J. Super. 592 (App. Div. 1978) the court held that deposits paid
by mortgagors to mortgagees as a reserve for payment of taxes were not
trusts. Further, the court held that the question of whether an agreement
is a trust or a debt depends upon the intention of the parties. If the
intention is that the money should be kept or used as a separate fund for
the benefit of the payor or a third person, a trust is created. If the intention
is that the party receiving the money shall have the unrestricted use thereof
being liable to pay back a similar amount, with or without interest, a debt
is created. This same reasoning was followed by the Supreme Court in
State v. Atlantic City Electric Co., 23 N.J. 259 (1957), where the court held
that there is a strong presumption that a debt is created rather than a trust
when the recipient of money obligates himself to pay a fixed rate of interest.
The court also found that there was no trust created because there was
no indication in the agreement that the parties intended a relation of
confidence. It is therefore clear that a bank deposit account like an IRA
account, which does not provide for professional investment or manage-
ment services, contemplates a creditor-debtor relationship and does not
include the receipt of services by the consumer. Neither then would be
included as a consumer contract under the Plain Language Law.*
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A further question arises as to whether those documents used in the
establishment of an IRA fall within the meaning of a consumer contract.
The answer is in the affirmative. N.J.S.A. 56:12-1 provides in pertinent
part that a consumer contract includes writings required to complete the
consumer transaction. Also, N.J.S.A. 56:12-6 provides as follows:

The use of specific language in a consumer contract required,
permitted or approved by a law, regulation, rule or published
interpretation of a State or Federal agency shall not violate this
act.

We are informed that the IRS provides sponsors of IRA’s with model
forms. In an instance where an IRA form is adopted by the plan sponsor,
there can be no question that the specific language in those documents
does not violate the Plain Language Law, since the document has been
approved by a published interpretation of a federal agency. We are further
advised that IRA sponsors are not required to use the model forms sup-
plied by the IRS. IRA prototype forms are prepared by the sponsor and
reviewed by the IRS as to whether the prototype is consistent with federal
requirements. Since the statutory language clearly requires a published
interpretation of a federal agency to remove an agreement from the
purview of the act, it is clear that a prototype form does fall within the
meaning of a consumer contract under law. Finally, federal income tax
regulations require an IRA sponsor to provide a consumer with a dis-
closure statement. A disclosure statement, therefore, is clearly a writing
required to complete the consumer transaction and is a consumer contract
within the meaning of the law.

In conclusion, it is our opinion that a Keogh Plan established by an A

employer other than a self employed individual and a Simplified Employee
Pension Plan are not consumer contracts within the meaning of the Plain
Language Law. Further, although some IRA and bank deposit accounts
are not consumer contracts within the meaning of the law, an IRA account
providing for investment or management services for a fee or commission
is a consumer contract that must conform with the requirements of the
act. Finally, it is our opinion that language in IRA’s patterned on IRS
required model account forms are not subject the the requirements of the
act but language in prototype forms reviewed by the IRS would be subject
the requirements of the act.

Very truly yours,

IRWIN I. KIMMELMAN

Attorney General

By: J. MICHAEL BLAKE
Deputy Attorney General

* A consumer may set up an IRA by buying an annuity or endowment contract
from a life insurance company. This form of IRA is not subject to the Plain
Language Act. It is subject to the Life and Health Insurance Policy Language
Simplification Act. See N.J.S.A. 56:12-1(c).
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December 13, 1982
JOSEPH F. MURPHY,
Commissioner of Insurance
201 East State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 8—1982

Dear Commissioner Murphy:

You have inquired whether the extension of a regulation establishing
procedures for the nonrenewal of “No-Fault” coverages to include physi-
cal damage coverages is authorized. For the following reasons, you are
advised that the extension of the procedures concerning the nonrenewal
of “No-Fault” coverages to include physical damage coverages in auto-
mobile insurance policies by N.J.A.C. |1:3-8.1(g) is a valid and enforceable
exercise of the Commissioner’s rule making power.

Effective January, 1973, the Commissioner adopted regulations which
placed restrictions on insurance carriers seeking to nonrenew private pass-
enger automobile policies containing “No-Fault” coverages. N.J.A.C.
11:3-8.1 et seq.' The regulation in part provides that a notice of nonrenewal
is not valid unless it is mailed 60 to 90 days prior to the expiration of
the current policy and sets forth the reason(s) for nonrenewal. Section (b).
Additionally, the notice must include the text of the portion of the rule
permitting the nonrenewal and specific facts which bring the insured under
the rule. Section (b)(1). Reasons for nonrenewal deemed to have the
Commissioner’s approval are set forth at sections (¢) and (f). These reasons

. include, among other things, an insured’s involvement in prior accidents,

his violation of motor vehicle laws, his use of the car in professional racing,
his physical or mental impairment, and his refusal to submit to a medical
examination. Additionally, N.J.A.C. 11:3-8.1(d) provides that *“‘any refusal
to renew an automobile insurance policy not based upon such reasons be
submitted to the Commissioner of Insurance no later than 90 days prior
to the expiration of the policy and shall only be issued to the insured with
the consent of the Commissioner.”

On October 18, 1976, the Department adopted N.J.A.C. 11:3-8.1(g)
which provides that ‘“this rule (N.J.A.C. 11:3-8.1 et seq.) shall apply to
all private passenger automobile coverages when included in a policy
providing for personal injury protection and liability coverage.”” In effect,
the amendment prohibits auto insurers from nonrenewing physical damage
coverages (i.e., collision, comprehensive, etc.) unless the nonrenewal is in
compliance with the standards of the existing regulation.

The question presented is whether or not the Commissioner has the
authority to regulate the nonrenewals of physical damage coverages. The
requisite statutory support is amply supplied by N.J.S.A. 17:22-6.14a | and
2 which state in pertinent part:

1. The Commissioner’s power to promulgate regulations relative to the nonrenewal
of “No-Fault” coverages was confirmed by the Supreme Court in Sheeran v. Na-
tionwide Mutual Insurance Co., Inc., 159 N.J. Super. 417 (Ch. 1978), aff'd 163 N.J.
Super. 40 (App. Div. 1978), modified on other grounds, 80 N.J. 548 (1979).
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All property and casualty insurers doing business in New Jersey
shall, upon request of the Commissioner of Insurance, file with
the Department of Insurance a copy of their current underwriting
guidelines, together with any amendments thereto or modi-
fication thereof. Such guidelines, amendments or modifications
shall not be arbitrary, capricious or unfairly discriminatory.
Where a policy of insurance is not renewed because of failure
to meet the then current underwriting standards, the notice of
nonrenewal shall identify the underwriting standard and specify
in detail the factual basis upon said underwriting standard has
not been met.

There is no ambiguity. N.J.S.A. 17:22-6.14a ] requires that all property
and casualty insurers maintain underwriting guidelines which are not arbi-
trary, capricious or unfairly discriminatory. Further, these guidelines must
be made available to the Department of Insurance upon the request of
the Commissioner. N.J.S.A. 17:22-6.14a 2 imposes an obligation on an
insurer which intends to nonrenew a policy based on the insured’s failure
to meet company underwriting standards. Namely, the notice of
nonrenewal delivered to the insured must identify the standard upon which
the nonrenewal is premised and state the specific factual basis establishing
the insured’s failure to meet that standard. Given the straightforward
terminology of the act there can be little question that it sufficiently

“authorizes the Commission to review the validity of a company’s under-

writing standards and to determine whether a nonrenewal is reasonably -

based on those standards.

N.J.A.C. 11:3-8.1 et seq. provides the mechanism by which the Com-
missioner has implemented the statute. N.J.A.C. 11:3-8.1(d) requires that,
at least 90 days prior to the expiration of an automobile insurance policy,
a carrier must provide the Commissioner of Insurance with a statement
of the reasons for the nonrenewal. The “reasons” (for nonrenewal), as that
term is used in this regulation, mean acceptable underwriting reasons relied
upon by the insurer in deciding to nonrenew an insured’s coverages.? After
review, the Commissioner will consent to or disapprove the use of that
reason. Obvious reasons for nonrenewal, listed at N.J.A.C, 11:3-8.1(e), are
deemed to have the approval of the Commissioner and express consent
based on any of these reasons is not required. In the event the Com-
missioner determines that the reasons underlying a proposed nonrenewal
submitted to him are not either arbitrary, capricious or discriminatory,
the insurer may notify the insured of the intent to nonrenew. It is clear
that section (d) of the rule establishes a procedure by which the Com-
missioner may both request that certain underwriting guidelines be filed
with the Department and determine whether those underwriting guidelines
are consistent with the statutory standard.

In addition, it is appropriate to examine the statute in light of its
surroundings and objectives in order to ascertain the statutory .policy
sought to be achieved. In re Berardi, 23 N.J. 485, 491 (1957); Schierstead

2. We are advised that the reasons deemed to have the Commissioner’s prior
consent, set forth at N.J.A.C. 11:3-8.1(e), are essentially underwriting standards.

254

ATTORNEY GENERAL

v. City of Brigantine, 20 N.J. 164, 169 (1955); Ward v. Scott, 11 N.J. 117,
123 (1952). In June, 1970, the Commissioner of Insurance declared a 90-
day moratorium on all policy terminations. Effective October 13, 1970,
N.J.S.A. 17:22-6.14a et seq., entitled “An Act concerning insurance to
improve the stability and availability of insurance protection for the pub-
lic . .."” became the law in this State. Shortly thereafter, amendments to
that act, N.J.S.A. 17:22-6.14a | and 2 required that a notice of nonrenewal
must set forth a valid underwriting basis for the nonrenewal and particu-
larized facts establishing that the insured has failed to meet the require-
ments of that guideline. The Commissioner of Insurance is specifically
authorized to implement the act, to the extent he determines necessary,
by rules and regulations to prevent the arbitrary nonrenewal of coverages
vital to the interests of the insuring public.

The regulations set forth at N.J.A.C. 11:3-8.1 ef seq. as amended, are
entirely consistent with the legislative purpose. The regulations require that
nonrenewals be limited to those instances where good cause for the
nonrenewal can be established. The renewal provisions of that regulation
are also totally consistent with the principle that a closely regulated busi-
ness, having entered a given field of operation, may be required to continue
to provide services essential to the public interest despite its preference
to discontinue such services. See Pennsylvania Railroad Co. v. Bd. of Public
Utility Commissioners, 11 N.J, 43 (1952), DeCamp Bus Lines v. Transpor-
tation Department, 182 N.J. Super. 42 (App. Div. 1981).

In conclusion, it is our opinion that the adoption of N.J.A.C.
11:3-8.1(g) is a permissible exercise of the Commissioner’s authority to
regulate the nonrenewal of auto property damage coverage by insurers in
the State.

Very truly yours,
IRWIN I. KIMMELMAN
Attorney General .

By: PATRICK J. HUGHES
Deputy Attorney General
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January 18, 1983
HONORABLE MICHAEL M. HORN
Commissioner of Banking
Department of Banking
36 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 1—1983

Dear Commissioner Horn: :

You have requested advice as to whether a bank may assess a prepay-
ment penalty against a borrower who prepays an installment Joan prior
to the due date of the first payment. You are hereby advised that a bank
is permitted to assess a prepayment penalty against a borrower who
prepays a loan prior to the due date of the first payment.

Article 12 (N.J.S.A. 17:9A-53 et seq.) of the Banking Act of 1948,
N.J.S.A. 17:9A-1 et seq., provides limitations upon the authority of banks
to make installment loans. Among the limitations imposed upon banks
with respect to installment loans is that contained in N.J.S.A. 17:9A-54A
which provides in relevant part that:

if the loan is prepaid within 12 months after the first payment is
due, a bank may charge a prepayment penalty of not more than
(a) $20.00 on any loan up to and including $2000.00; (b) an
amount equal to 1% of the loan on any loan greater than $2000.00
and up to and including $5000.00; and (c) $100.00 on any loan
exceeding $5000.00. [Emphasis added.]

The meaning of this statute must be sought from the language in which
the statute is framed. Vreeland v. Byrne, 72 N.J. 292, 302 (1977); Sheeran
v. Nationwide Mutual Ins. Co., Inc., 80 N.J. 548, 556 (1979). It is clear
from a plain reading of this statute that the Legislature established an
outside date prior to which prepayment penalties could be assessed against
the borrower. This outside date is “within 12 months after the first pay-
ment is due,” and any payment made prior to the first installment due
date is clearly within that time period. Had the Legislature intended
otherwise, it could have simply provided that prepayment penalties could
not be imposed if the loan is prepaid prior to the date the first installment
payment is due. In the absence of such express language, it cannot be
‘presumed that the Legislature intended to impose such a limitation.

Moreover, a statute should be read to give effect to the true intent
of the Legislature, Alexander v. Power & Light Co., 21 N.J. 373, 378 (1956),
and cannot be construed so as to lead to absurd, unreasonable or
anomalous results. Schwartz v. Dover Public Schools in Morris County, 180
N.J. Super. 222, 226 (App. Div. 1981); Citizens for Charter Change in Essex
County v. Caputo, 151 N.J. Super. 286, 290 (App. Div. 1977). The apparent
purpose of this statute was to recognize that a bank has initial costs and
expenses associated with making a loan and that if the loan is prepaid
early, there may be insufficient earnings to compensate the bank for these
costs and expenses. This rationale would obviously apply to a loan paid
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prior to the due date of the first payment. To interpret the statute to bar
imposition of a prepayment penalty in such a circumstance would not only
violate this apparent legislative intent, but would also lead to absurd and
anomalous results in that a bank would not be able to charge a prepayment
penalty in the very case where it may be most justifiable.

For the foregoing reasons, it is our opinion that a bank may assess
a prepayment penalty against a borrower when an installment loan is
prepaid prior to the due date of the first payment on the loan.*

; Very truly yours,

IRWIN I. KIMMELMAN
Attorney General

By DENNIS R. CASALE
Deputy Attorney General

* It should be noted that P.L. 1981, c. 103 amended a variety of other consumer
loan and contract statutes to permit a prepayment penalty to be imposed “if the
‘loan [or contract] is prepaid within 12 months after the first payment is due.” Such
prepayment penalties may be imposed for small business loans (N.J.S.A.
17:9A-59.28); sales finance company loans (N.J.S.A. 17:16C-40.1); retail installment
contracts (N.J.S.A. 17:16C-41) and home repair contracts (N.J.S.A. 17:16E-69). For
the reasons stated above, it is also our opinion that prepayment penalties may be
assessed against borrowers if any of these loans or contracts are prepaid prior to
the date the first installment payment is due.

January 18, 1983
MR. BARRY SKOKOWSKI, Director
Division of Local Government Services
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 2—1983

Dear Director Skokowski:

Several questions have been raised by local governmental entities with
regard to bidding under the Local Public Contracts Law, N.J.S.A.
40A:11-1 er seq. Since the Division of Local Government Services in the
Department of Community Affairs is authorized to assist local govern-
ments in all matters affecting the administration of the Local Public
Contracts Law, we are providing you with advice concerning specific
questions that have been identified by local governmental entities.

I
What are the criteria that are 1o be utilized in defining “'goods contracts”
Sfrom “service contracts”’
The Local Public Contracts Law applies to all contracts whether or
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not the contracts involve the purchase of goods or services. N.J.S.A.
40A:11-3 states:

Any purchase, contract or agreement for the performance of any
work or the furnishing or hiring of materials or supplies, the cost
or price of which, together with any other sums expended or to
be expended for the performance of any work or services in
connection with the same immediate program, undertaking, ac-
tivity or project or the furnishing of similar materials or supplies
during the same fiscal year paid with or out of public funds, does
not exceed the total sum of $4,500 in the fiscal year, may be made
negotiated or awarded by a contracting agent . . . without public
advertising for bids. . ..

The term “‘materials” is defined in N.J.S.A. 40A:11-2(5) as including

goods and property subject to article 2 of Title 12A of the New
Jersey Statutes, apparatus, or any other tangible thing, except real
property or any interest therein.

The term “work,” as defined in N.J.S.A. 40A:11-2(9), includes:

services and any other activity of a tangible or intangible nature
performed or assumed pursuant to a contract or agreement with
a contracting unit . ..

Therefore, under the Local Public Contracts Law, if the cost of the contract
exceeds the statutory threshold of $4,500, and involves the furnishing or
hiring of materials or supplies or involves the performance of work, the
public bidding requirements apply unless, as to any particular purchase
or contract, the Local Public Contracts Law provides a statutory basis
for waiving the requirement of open and competitive bidding.

While the distinction between “goods” and “services” does not have
importance in terms of the application of the general requirement for
public bidding under the Local Public Contracts Law, the distinction does
have importance with respect to the ability of local contracting agencies
to make purchases under contracts awarded by the State through its
Division of Purchase and Property in the Department of Treasury.
N.J.S.A. 52:25-16.1 states that:

The Director of the Division of Purchase and Property may
include, in any such contract or contracts on behalf of the State,
a provision for the purchase of such materials, supplies or equip-
ment by any county, municipality or school district from such
contractor or contractors. . .. [Emphasis added.]

A companion provision of the Local Public Contracts Law N.J.S.A.
40A:11-12 states:

Any contracting unit under this act may without advertising for
bids or having rejected all bids obtained pursuant to advertising
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therefor, purchase any materials, supplies or equipment under any
contract or contracts for such materials, supplies or equipment
entered into on behalf of the State by the Division of Purchase
and Property in the Department of the Treasury.

Under N.J.S.A. 52:25-16.3, the Director of the Division of Purchase and
Property is to distribute a list of current contracts each year to all local
contracting units so that they may determine whether to make purchases
under the State contracts or proceed with their own purchases. In this
regard, the Division of Local Government Service guidelines state:

The Division of Purchase and Property periodically makes infor-
mation available to local officials regarding state contracts which
may be utilized. This service in a number of cases has produced
savings for local governments and should be considered by all
local units. It is suggested that local units authorize their purchas-
ing agents to participate in this program by ordinance or resol-
ution.

It is important to emphasize that the ability of the local contracting
unit to make purchases under a State contract turns upon the inclusion
in the State contract of a provision allowing such purchases. The plain
language of N.J.S.A. 52:25-16.1 makes clear that the Director of the
Division of Purchase and Property may include provision for local govern-
ment purchases when the contract involves only the acquisition of ma-
terials, supplies or equipment. Similarly, the language of N.J.S.A.
52:25-16.1 indicates that contracts which involve only the performance of
work are not subject to extension for local government purchasing. The
authority of the Director of the Division of Purchase and Property under
N.J.S.A. 52:25-16.1 is less clear with regard to local government purchasing
under contracts which provide for the acquisition of materials, supplies
and equipment as well as related personal services.

As indicated above, the term ‘“materials” is defined in N.,J.S.A.
40A:11-2(5) and this definition incorporates the definition of goods in
Article 2 of the Uniform Commercial Code, N.J.S.A. 12A:1-101 er seq.
In N.J.S.A. 12A:2-105, the term “goods™ is defined as items that are
movable at the time of identification to the contract.” In Meyers v. Hen-
derson Construction Co., 147 N.J. Super. 77 (Law Div. 1977), the Court
held that a contract to furnish all labor, materials, tools and equipment
to install over-head doors was a contract for the sale of goods governed
by the Uniform Commercial Code. The Court in Meyers applied the test
set forth by the Court in Bonebrake v. Cox, 499 F. 2d 951 (8th Cir. 1974)
and approved in Pittsburgh-DesMoines Steel Co. v. Brookhaven Manor
Water Co., 532 F. 2d 572 (7th Cir. 1976).

The test for inclusion or exclusion is not whether they are mixed
[contracts], but, granting that they are mixed, whether their
predominant factor, their thrust, their purpose, reasonably stated,
is the rendition of service, with goods incidentally involved (e.g.
contract with artist for painting) or is a transaction of sale, with
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labor incidentally involved (e.g. installation of a water heater in
a bathroom. [Bonebrake v. Cox, supra, 499 F. 2d at 960.]

A determination as to whether the service component or goods com-
ponent predominates in an overall contract involving the provision of
materials, supplies and equipment and personal services related thereto
must be made on a case by case basis based upon the terms of a particular
contract. If any local contracting unit has specific questions in this regard
as to any particular contract whereunder the Director of the Division of
Purchase and Property has provided for local government purchases, these
questions should be brought to the attention of the Director of the Division
of Purchase and Property. These questions may then be referred to the
Attorney General for an appropriate legal opinion.

I

How should governmental purchases be aggregated for purposes of de-
termining whether the statutory threshold of $4,500 has been reached?

As stated above, the Local Public Contracts Law requires public
bidding when the contract price exceeds the threshold of $4,500. See
N.J.S.A. 40A:11-3. The question has been raised as to the manner in which
it is to be determined whether the statutory threshold has been reached.
N.J.S.A. 40A:11-7 generally provides that, for purposes of determining
whether particular purchases or contracts fall below the statutory threshold
of $4,500, contracts are not to be divided. This statute states:

No purchase, contract or agreement, which is single in character
or which necessarily or by reason of the quantities required to
effectuate the purpose of the purchase, contract or agreement,
includes the furnishing of additional work, shall be subdivided,
so as to bring it or any of the parts thereof under the maximum
price or cost limitation of $4,500.00 thus dispensing with the
requirement of public advertising and bidding therefor, and in
purchasing or contracting for, or agreeing for the furnishing of,
any services, the doing of any work or the supplying of any
materials or the supplying or hiring of any materials or supplies,
included in or incident to the performance or completion of any
project, program, activity or undertaking which is single in
character or inclusive of the furnishing of additional services or
buying or hiring of materials or supplies or the doing of ad-
ditional work, or which requires the furnishing of more than one
article of equipment or buying or hiring of materials or supplies,
all of the services, materials or property requisite for the comple-
tion of such project shall be included in one purchase, contract
or agreement.

The principle is well established in New Jersey that bidding statutes
are enacted for the benefit of the taxpayers. Their purposes are to guard
against favoritism, improvidence, extravagance and corruption. The goal
of the bid laws is to secure for the public the benefits of unfettered
competition. Terminal Construction Corp. v. Atlantic City, Sewerage Auth.,
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67 N.J. 403, 409-410 (1975). The public bidding laws are to be interpreted
with sole reference to the public good. The general rule of strict construc-
tion of the bid laws is reflected in the observation of Justice Francis in
Hillside Tp. v. Sternin. 25 N.J. 317, 326 (1957):

In this field it is better to leave the door tightly closed than to
permit it to be ajar, thus necessitating forevermore in such cases
speculation as to whether or not it was purposely left that way.

The provision of N.J.S.A. 40A:11-7 must be read in light of the general
principles stated above. This statute reflects a considered legislative state-
ment that there be no evasion of the bidding requirements by division of
contracts so as to avoid the statutory threshold of $4,500. N.J.S.A.
40A:11-7 indicates in the plainest terms that the nature of character of
the purchase, contract or agreement must be looked to in deciding whether
the $4,500 limit has been reached. If a project or undertaking is single
in character, then its component parts must be aggregated for purposes
of applying the requirement of public bidding. The $4,500 limitation is,
as stated in N.J.S.A. 40A:11-3, based upon the total expenditures during
the fiscal year. Therefore undertaking which are singular in character, and
which involve purchases during the course of an entire fiscal year, should
be aggregated and not divided as stated in N.J.S.A. 40A:11-7. As the
Division of Local Government Services has stated in its advisory guide-
lines:

The spirit and intent of the law is that contracting units should
anticipate and aggregate their needs for various articles and ser-
vices, consolidating their needs into bulk for various articles and
services, consolidating their needs into bulk purchasing specifi-
cations which can be periodically advertised rather than making
repeated purchases throughout the year on an as-needed basis.

‘Additional advisory guidelines have been provided by the Division
of Local Government Services and should be looked to by local contracting
officers in meeting their statutory obligations. The Division guidelines
state:

1. The law does not refer to $4,500 per vendor as the criterion.
2. All expenditures for equipment, materials and supplies, work
. and services (excluding force account) must be added together

if they are for the same project, program, activity or under-
taking. This places the emphasis on the purchases being added
up according to what they are spent for rather than who they
are bought from or the individual nature of the various com-
ponents. The law defines “project” as ‘‘any work, under-
taking, program, activity, development, redevelopment, con-
struction or reconstruction of any area or areas,” but does
not define *‘program, activity or undertaking.”

3. Materials and supplies used regardless of departmental lines
should be grouped together if:
a. They are commonly made, stocked or sold by the same

sources.

261



ForMaL OpinioN

b. They are all used on the same project.

c.  They are normally needed over the course of a fiscal year. The
figure is to be projected for the full fiscal year, and not year-
to-date.

These guidelines are not meant to cover all contracting situations.
Indeed it would be difficult to provide general guidelines that would have
application to the myriad contracting situations faced by the municipalities
and other contracting units. The public bidding laws must be applied
practically and sensibly with the understanding that the important public
policies served by the bid laws are best carried out by favoring the utiliza-
tion of the bid process.

I

Treatment of travel costs and costs of conferences under the Local Public
Contracts Law

Several questions have been raised with regard to costs incurred by
public officials in the attendance of conferences related to their official
responsibilities. These conferences may entail expenditures for travel,
meals and lodging. The question raised is whether all of these costs should
be aggregated or whether they may be divided consistent with N.J.S.A.
40A:11-7. The question has also been raised as to whether attendance at
a conference is an item that may be purchased without advertisement for
bids.

In this regard it should be noted that N.J.S.A. 40A:5-16.1 states:

[Tlhe governing body of any local unit may, by resolution,
provide for and authorize payment of advances to officers and
employees of the local unit toward their expenses for authorized
official travel and expenses incident thereto. Any such resolution
shall provide for the verification and adjustment of such expenses
and advances and the repayment of any expenses and advances
and the repayment of any excess advanced by means of detailed
bill of items or demand and the certifications or affidavit required
by N.J.S.A. 40A:5-16 which shall be submitted within 10 days
after the completion of the travel for which an advance was made.

This statute suggests that official travel and expenses incident thereto
are costs that are to be borne initially by the public official either out-
of.-pocket or with funds advanced for this purpose. The public body
reimburses the public official for these incurred costs and does so in a
manner consistent with the provisions. of N.J.S.A. 40A:5-16.1. Thus ac-
cording to the statutory scheme, it would appear that the purchases of,
for example, transportation or lodging would be purchases made by the
affected public officials rather than by the local governing body. Whereas
the local governing body does ultimately bear the cost of these expenses,
it does so pursuant to the statute and in a manner of reimbursement to
the public officers.

Reading the provisions of N.J.S.A. 40A:5-16.1 with the provisions of
the Local Public Contracts Law would suggest, therefore, that the reim-
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bursement of official travel expenses by a local governing body would not
be the sort of purchase, contract or agreement that comes within the scope
of N.J.S.A. 40A:11-1 et seq. As stated above N.J.S.A. 40A:11-3 imposes
the public bidding requirement for the furnishing or hiring of materials
or supplies, or for the performance of any work. In light of the specific
provisions of N.J.S.A. 40A:5-16.1, it would appear that the reimbursement
of official travel expenses are not the sort of “purchases, contracts or
agreements” that the Local Public Contracts Law was intended to cover.
Again, these purchases are purchases made by the officials directly. Their
reimbursement is subject to review and oversight by the governing body,
and any such reimbursement should be made with strict conformity to the
statutory requirements of N.J.S.A. 40A:5-16.1

v

Public Bidding on contracts for services performed at building acquired
under in Rem Tax Foreclosure Act.

The question has been raised as to whether in rem tax foreclosures
sever the existing contractual realtionships with superintendent personnel
in properties acquired by foreclosure under the In Rem Tax Foreclosure
Act, N.J.S.A. 54:5-104.29 et seq. Property taxes become a lien on the land
for which they are assessed on or after the first day of January of the year
after the taxes are assessed. N.J.S.A. 54:5-6. When the taxes remain unpaid
as of July first of the year following the year in which the taxes became
due, the municipality may enforce its lien by selling the property, N.J.S.A.
54:5-19, and the municipality may be the purchaser at the sale. N.J.S.A.
54:5-34. The officer conducting the sale issues a certificate of sale and
delivers same to the purchaser. N.J.S.A. 54:5-46. Pursuant to N.J.S.A.
54:5-54, the owner of the property, or one with an interest therein, may
redeem within six months from the time when the municipality purchased
the property. The municipality may proceed under the In Rem Tax Fore-
closure Act to summarily bar the right of redemption if six months have
expired from the date of the tax sale. N.J.S.A. 54:5-104.34(a). A judgment
entered in an in rem tax foreclosure proceeding:

shall give full and complete relief, in accordance with the
provisions of this act, and in accordance with any other statutory
authority, to bar the right of redemption, and to foreclose all
prior or subsequent alienations and descents of the lands and
encumbrances thereon, and to adjudge an absolute and in-
defeasible estate of inheritance in fee simple in the lands therein
described, to be vested in the plaintiff.

With the entry of the final decree, the local government becomes
vested with an estate in fee in the lands. Clark v. Jersey City, 8 N.J. Super.
33, 38 (App. Div. 1950). The municipality is collecting the rents and profits
from the properties, and is charged with the duties and responsibilities that
flow from ownership. Payments to superintendent personnel are payments
made with public funds. Since the services performed by superintendents
and other personnel constitutes the “performance of work,” the contracts
or agreements with these individuals is subject to the Local Public Con-
tracts Law if the cost thereof exceeds $4,500.
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The question has also been raised as to whether the municipality may
give superintendent personnel free apartments and minimal salary in lieu
of bidding. The value of the free apartment is clearly consideration flowing
to the personnel. Considered along with the payment of a minimal salary,
if the total yearly cost exceeds $4,500 there is no basis to avoid public
bidding. It is also important to emphasize that depending on the number
- and source of the personnel needed to superintend a building or buildings,
aggregation of several personal service contracts might be required. In any
event, the fact that use of an apartment is being offered as payment rather
than cash does not bring the contract out from under the requirements
of the Local Public Contracts Law.

V.
Conclusion

For the reasons stated herein, you are advised that the Local Public
Contracts Law applies to all purchases of goods and services. Local gov-
ernments may make purchases under contracts awarded by the Director
of the Division of Purchase and Property of materials, supplies and equip-
ment pursuant to N.J.S.A. 52:25-16.1. Local contracting units may
purchase services under State contracts but only if those services are
incidental to the procurement of materials, supplies and equipment. Local
contracting units should aggregate all purchases in strict compliance with
N.J.S.A. 40A:11-7 in order to further the purposes of the public bidding
laws. Travel expenses incurred by local government officials are subject
to reimbursement in accordance with N.J.S.A. 40A:5-16.1 and need not
be subject to public bidding pursuant to the Local Public Contracts Law.
Finally, contracts with superintendent personnel in properties acquired
under the In Rem Tax Foreclosure Act are subject to the terms of the
Local Public Contracts Law.

Very truly yours,
IRWIN 1. KIMMELMAN
Attorney General

By: JOSEPH L. YANNOTTI
Deputy Attorney General
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March 14, 1983
DAVID F. MOORE, Chairman
Tidelands Resource Council
CN 401
Trenton, New Jersey 08625

FORMAL OPINION NO. 3—1983

Dear Chairman Moore:

The Tidelands Resource Council has asked for our advice concerning
the exercise of its authority to fix a price for a grant of an interest in state
owned tidelands. In particular, the Council has inquired whether it may
fix a price in an amount less than fair market value for a grant of state
owned tidelands which have been improved by private parties in good
faith. For the following reasons, it is our opinion that the Council does
have the discretion to fix a price for a grant of the state’s interest in
tidelands based on its underlying value without any improvements. It is
also our opinion that in an instance where the state’s claim to tidelands
is in dispute, the Council’s determination of an appropriate price should
reflect the strength of the state’s claim to those lands as determined by
the Attorney General.

A review of the legislative scheme demonstrates that the legislature
has given the Council broad discretion to fix an appropriate price for a
grant of state owned tidelands.' The statutory provisions, however, do not
provide any specific guidance for the determination of an appropriate price
but rather provide only some general direction. For example, the price
should be “reasonable” (N.J.S.A. 12:3-7) or “within the limits prescribed
by law” (N.J.S.A. 12:3-16), or “‘reasonable, fair and adequate,” (N.J.S.A.
12:3-47).7 This lack of detailed guidance reflects a legislative recognition
of the need for broad delegations of discretion to agencies exercising
proprietary functions which involve price determinations. Atlantic City
Electric Co. v. Bardin, 145 N.J. Super. 438, 444-445 (App. Div. 1976). These
statutory provisions have been construed as entrusting to the Council
discretion subject to approval of the Governor and the Commissioner of

1. With certain exceptions, the state is the owner of all lands that have been flowed
by the tides up to the high water line. This doctrine and all of its difficulties are
reflected in numerous recent decisions including Gormley v. Lan, 88 N.J. 26 (1981);
Newark v. Natural Resource Council in the Dept. of Environmental Protection, 82
N.J. 530 (1980); Borough of Wildwood Crest v. Masciarella, 51 N.J. 352 (1968); Ward
Sand & Materials Co. v. Palmer, 51 N.J. 51 (1968); ONeill v. State Highway Dep't,
50 N.J. 307 (1967), but in November 1981 a constitutional amendment, Art. 8, §5,
91 was adopted which provides that lands which have not been tidally flowed for
40 years shall not be riparian and state owned unless within the 40 year period
the state has specifically defined and asserted a claim pursuant to law. With respect
to lands that were not tidally flowed for 40 years immediately before the adoption
of the constitutional amendment, the state was given an additional year after the
adoption of the amendment to assert its claim. See also Dickinson v. the Fund for
the Support of Free Public Schools, 187 N.J. Super. 224 (App. Div. 1982).

2. The single exception is N.J.S.A. 13:1B-13.9, applying to riparian meadowlands,
which is discussed infra.
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Environmental Protection to fix such price or compensation as it shall see
fit for the conveyance of State tidelands. LeCompte v. State, 128 N.J.
Super. 552, 560 (App. Div. 1974), cert. den. 66 N.J. 321 (1974); LeCompte
v. State (related case), 65 N.J. 447, 451, 452 (1974).

The Council’s discretion, however, is not unlimited. It is circumscribed
by the relationship between the tidelands and the public school fund. All
tidelands owned by the State or the proceeds from their sale as well as
the income resulting from such ownership are irrevocably pledged to a
fund for the support of the public schools. N.J.S.A. 18A:56-5 provides
in pertinent part as follows:

All lands belonging to this state now or formerly lying under
water are dedicated to the support of public schools. All moneys
hereafter received from the sales of such lands shall be paid to
the board of trustees, and shall constitute a part of the permanent
school fund of the state.

This legislative commitment of the proceeds of the sale or lease of
state owned tidelands toward the support of public schools is a long-
standing one and has continued in substantially similar terms since 1894.
It is carried out by the depositing of the proceeds of the sale, lease or
conveyance of tidelands in a constitutionally mandated irrevocable fund
from which income is annually appropriated to assist public schools.
Article 8, §4, 92 provides in part:

The fund for the support of free public schools, and all money,
stock and other property, which may hereafter be appropriated
for that purpose,” or received into the treasury under the
provisions of any law heretofore passed to augment the said fund,
shall be securely invested, and remain a perpetual fund; and the -
income thereof, except so much as it may be judged expedient
to apply to an increase of the capital, shall be annually ap-
propriated to the support of free public schools, and for the equal
benefit of all the people of the State; and it shall not be compe-
tent, except as hereinafter provided, for the Legislature to bor-
row, appropriate or use the said fund or any part thereof for any
other purpose, under any pretense whatever.

In the exercise of its discretion to set an appropriate price for a grant
of the state’s tidelands, the Council is obliged to obtain sufficient consider-
ation generally equivalent to fair market value to implement the above
stated constitutional and legislative objective to use those tidelands as a
source for the support of free public schools. But it is also clear that the
Council need not obtain for the benefit of the school fund the full fair
market value of improved property in all instances.’ Rather, the Council
may convey improved state owned tidelands at a consideration below its
equivalent fair market value where a reduction from fair market value is
justified by the equities of a particular case. Payment of the value of the
land in its unimproved state may then in appropriate instances satisfy the
legislative dedication. )
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In Meadowlands Reg. Dev. Agency v. State, 112 N.J. Super. 89, 130-131
(Ch. Div. 1970), aff'd per curiam 63 N.J. 35 (1973), the court considered
a challenge to the validity of L. 1968, c. 404, §99, dealing with the develop-
ment and reclamation of the Hackensack Meadowlands. This section
provides as follows:

The net proceeds from the sale, lease or transfer of the State’s
interest in the meadowlands shall be paid to the Fund for the
Support of Free Public Schools established by the Constitution,
Article VIII, Section IV, after deducting from the net proceeds any
expenditures of the Hackensack Meadowlands Development Com-
mission for reclaiming land within the district. The amount of said
deduction for reclamation shall be paid to the Hackensack
Meadowland Development Commission. [N.J.S.A, 13:1B-13.13.]
[Emphasis added.]

Thus under this section, the school fund receives, in effect, the value of
the land less the value of the improvements made by the Hackensack
Meadowlands Development Commission. This arrangement was found by
the court to be in compliance with Art, 8, §4, 42 and the statutory dedi-
cation of the tidelands to the support of public schools.

Also, in an instance where state owned tidelands have been improved
by record owners in good faith under color of title, the Council need not
obtain for the. school fund the value of those improvements. The Council
may take into account various equities which arise in favor of the improver
or successor in title. These equities were first recognized by the Supreme
Court in a case concerning the former tide flowed status of improved
Meadowlands. The court stated:

We are mindful that the actual application on the ground of the
legal test of tideland ownership, to which we will presently refer,
presents some obsecure and difficult situations in which private
equities, particularly with respect to improvements, may be enti-
tled to protection consistent with the preservation of the State’s
interests. . . . [O’Neill, supra at 322.]

This proposition established by O'Neill is generally consistent with
general principles of law in analogous cases. The equities in favor of one
who has in good faith made improvements on the land of another have
long been recognized. Generally stated, where, under all the circumstances,
the result will be fair and equitable to both the owner and the improver,

3. Atlantic City Electric Co. v. Bardin, supra at 446; Seaside Realty Co. v. Atlantic
City, 74 N.J.L. 178, 181-182 (Sup. Ct. 1906) aff’d 76 N.J.L. 819 (E. & A. 1908).
See also cases where constitutional restrictions were held to prevent the grant of
tide flowed lands for less than adequate consideration even to a municipality for
a public purpose, Henderson v. Atlantic City, 64 N.J. Eq. 583 (Chancery 1903); /n
re Camden, 1 N.J. Misc. 623 (S. Ct. 1923), but which also have confirmed the state’s
“discretion when and how to transmute this property into money, .. ." Henderson
at 587.
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relief of one form or another may be afforded to the improver. See, for
example, Brick Twp. v. Vannell, 55 N.J. Super. 583 (App. Div. 1959)
(stating the rule that an improver will be awarded the value of improve-
ments mistakenly made on another’s land where the mistake does not result
from culpable negligence and the true owner has actual or constructive
knowledge); Citizens & So. Nat. Bank v. Modern Homes Const. Co., 149
S.E. 2nd, 326, 248 S. C. 130 (1966) (improver permitted to remove a house
constructed by mistake where mortgagee would be compensated for any
resulting damage and would thus be deprived of nothing to which he was
justly entitled); see also Campbell v. Roddy, 44 N.J. Eq. 244 (E.&A. 1888);
State v. Jones, 27 N.J. 257, 261-263 (1958) (condemnor who enters upon
another’s property and makes improvements thereon prior to condemning
is not required to pay the property owner for the.value of such improve-
ments), see also 4 Nichols on Eminent Domain, §13.15 at p. 13-91 (1981);
N.J.S.A. 2A:35-3 (good faith improver may set off value of improvements
against plaintiff’s damages to the extent thereof).

The relevance of the improvers’ equities in the case of the state’s
tidelands is particularly compelling. Owners of tidelands with record title
who make improvements in good faith based on their apparent ownership
interest in those lands do so at their own expense and for their own benefit.
Also, a purchaser of an improved parcel after several conveyances follow-
ing the original improvement may have a “‘difficult” time in ascertaining
whether those lands were once tidal flowed. Gormley v. Lan, supra at 29.
An improver’s or a subsequent purchaser’s equity in those improvements
may be recognized with no detriment to the state by a conveyance for a
price based on the current value without the improvements. The state
relinquishes only that improvement that was added at the expense and for
the sole benefit of the owner in possession. Consequently, an allowance
given for the equitable interest of the improver or present owner of im-
provements in those cases does not impair the property contemplated by
the legislature to be held for the support of public schools. Further, an
allowance given to a prospective grantee for the value of improvements
made in good faith is a demonstration of the fundamental responsibility
of the Council to act fairly. In Newark v. Natural Resource Council, 133
N.J. Super. 245, 250 (L. Div. 1974) aff'd 148 N.J. Super. 297 (App. Div.
1977), the trial court in describing the Council’s obligation with respect
to formerly tide flowed lands dedicated to the support of public schools
stated: :

Thus, the State, as represented by respondent Council, has a
solemn duty to preserve these assets. However, it cannot act in
a manner which violates the more fundamental duties of a sov-
ereign to act reasonably and in a manner which least harms its
citizens.

This proposition was expressly recognized by the legislature in the case
of tidelands situated in the meadowlands. Meadowlands are defined as
lands “now or formerly consisting chiefly of salt water swamps, meadows,
or marshes.” N.J.S.A. 13:1B-13.1(a) The Council has been expressly
directed to take into account improvements made by record owners in
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good faith in fixing the consideration for grants of those lands. N.J.S.A.
13:1B-13.9 provides:

The Council shall further determine the fair market value of the
property at the time of the lease, conveyance, license or permit
and shall fix the proper consideration to be charged . .. In de-
termining such consideration the Council shall take into account
the actions of a claimant under color of title who in good faith
made improvements or paid taxes, or both, on the lands in
question. . . . ‘

The good faith of the improving party under that statute was considered
by the court in LeCompte v. State, supra. An upland owner having no claim
of ownership to the state’s adjoining unimproved tidelands made improve-
ments on those lands between the time of her application for a grant and
before receiving the grant. The court found that N.J.S.A. 13:1B-13.9 was
inapplicable in that circumstance since the state’s title was never in dispute.
It therefore concluded that the fair market value of the property in its
improved state was an appropriate measure of consideration. The court
further stated, on the other hand, that the good faith standard spelled out
in the statute would be applicable to meadowlands improved in good faith
by a record owner under color of title to which the state only has a
potential claim of ownership. The court stated: “Obviously . .. it would
be entirely inequitable to determine the fair market value of the property
in its improved state.” Therefore, it can be fairly concluded that LeCompte
establishes the principle that an allowance of credit for good faith improve-
ments in the fixing of a price for a grant of tidelands to which the state
has only made a claim is consistent with the constitutional and statutory
dedication.

The “good faith™ standard set forth in N.J.S.A. 13:1B-13.9 is on its
face obviously directed to the meadowlands because of the widespread
filling and development which has taken place in those lands. There is no
reason to assume, however, that the legislature intended that the good faith
of an improving party in possession would be strictly limited to
meadowlands or to have less force with regard to tidelands outside of
meadowlands. Clearly, problems concerning improvements made on
tidelands by a record owner to which the state either has or may make
a claim can be present anywhere in the state. In its dedication of proceeds
from the sale of tidelands to the support of public schools, it cannot be
inferred that the legislature intended to aggrandize the school fund with
the value of the improvements made at the expense of a private owner
acting in good faith who has mistakenly made improvements on other than
meadowlands. It is our judgment that where there is any doubt, an inter-
pretation of legislative intent to lead to such an inequitable result should
be avoided. Therefore, it is our conclusion that the Council has the discre-
tion to grant the state’s interest in tidelands upon which improvements
have been made in good faith by record owners under color of title for
a price based upon the current fair market value of the state’s interest in
those lands without the improvements. )

In addition, the Council has the authority to make a grant of the
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state’s interest in tidelands where the state’s claim to title is disputed. In
many cases, the state has made a claim of ownership to filled lands based
upon mapping and scientific findings as to the former tide flowed status
of those lands. The state’s demonstration of title often is a complex one.
It is dependent upon the adequate definition and assertion of a claim in
in individual cases. Therefore, the record owner in possession often vigor-
ously disputés the state’s claim and the strength of the state’s claim is in
effect no greater than its ability to prove it pursuant to law. Consequently,
in those circumstances, a grant of the state’s interest is nothing more than
a relinquishment of its right to litigate its title with the record owner.
Where the state’s claim to a particular parcel is less than entirely clear,
the Council has the discretion to fix a price for a grant of the state’s interest
at an appropriate fraction of the value of indisputable clear title to the
parcel. Such a conveyance of the state’s interest for less that the fair market
value of the parcel is in our judgment consistent with the legislative
dedication of the proceeds of the sale of tidelands to the support of public
schools. Certainly the legislative dedication of tidelands as property held
by the state for the support of public schools is referenced to those lands
over which the state can demonstrate its claim of ownership. Since the
determination of the strength of the state’s claim is dependent upon a
careful evaluation of the adequacy of the state’s proofs of ownership and
its ability to successfully demonstrate that ownership in court, a judgment
to give a grant at a fraction of its fair market value should be made only
after the receipt of advice from the Attorney General.

As a general proposition the Council in fixing a price should be guided
by a reasonable estimate of the fair market value of the state’s interest
being conveyed. This is particularly true in cases of unimproved tidelands
to which the state has undisputed title. A reasonable estimate of the fair
market value should also serve as a reference point in establishing an
appropriate price where either allowances are made to the record owner
for improvements made in good faith or where allowances are being made
because of questions concerning the ability of the state to prove its claim
to disputed tidelands. In the case of improvements, an allowance may be
made only after the Council has made a thorough inquiry into the facts
of each case. In particular, those facts which bear on the knowledge or
opportunity for knowledge of the applicant to the existence of the state’s
title and the extent to which either the applicant for a grant was responsible
for making the improvements in question or paid its predecessor in record
title for those improvements should be explored. It also would be impor-
tant to know what, if any, alternative recourse an applicant may have to
recover the cost of improvements from a predecessor in record title or other
responsible party. The Council then may take these and any other relevant
factors into account in fixing an appropriate price. When it is satisfied
after receiving appropriate legal advice, the Council may make a com-
mensurate allowance to the fair market value of the state’s interest in those
lands being granted.

In sum, it is our opinion that the Tidelands Resource Council has
the discretion to grant the state’s interest in tidelands upon which improve-
ments have been made in good faith by a record owner under color of
title for a price based upon a reasonable estimate of fair market value of
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state’s interest without such improvements. It is also our opinion that the
price set by the Council for a grant of the state’s interest where the state’s
claim to record title is in dispute may be adjusted to reflect an evaluation
of the state’s ability to successfully establish its claim of ownership.
Very truly yours,
IRWIN 1. KIMMELMAN
Attorney General

: March 18, 1983
SCOTT A. WEINER

Executive Director

Election Law Enforcement Commission
28 West State Street, Suite 1114
CN-185

Trenton, New Jersey 08625

FORMAL OPINION NO. 4—1983

Dear Director Weiner:

You have asked for our advice as to whether statutory prohibitions
on the making of political contributions by an insurance company doing
business in this State extend to an out of state non-insurance holding
corporation which owns all of its capital stock. You have further asked
whether the non-insurance subsidiary corporations of the holding corpor-
ation are prohibited from making political contributions. For the following
reasons, you are advised that a non-insurance holding corporation owning
a majority of stock in an insurance company licensed to do business in
this state is prohibited from making political contributions either in its
own right or through its non-insurance subsidiary corporations.'

There are two statutory sections in the election law which address the
question of corporate political contributions. N.J.S.A. 19:34-32 specifically
forbids insurance corporations or associations from making any direct or
indirect contributions for any political purpose whatsoever. N.J.S.A.
19:34-45 imposes a similar prohibition and provides in more com-
prehensive terms that: )

No corporation carrying on the business of a bank, savings bank,
co-operative bank, trust, trustee, savings indemnity, safe deposit,
insurance, railroad, street railway, telephone, telegraph, gas, elec-

|. The applicability of these provisions must be limited to contributions to can-
didates for political office under the government of this state or any of its political
subdivisions, to any political party in this state or for any political purpose what-
soever in this state. It must be presumed that the Legislature did not intend any
extraterritorial effect unless the language of the statute admits of no other construc-
tion. Sandberg v. McDonald, 248 U.S. 185, (1918).
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tric light, heat or power, canal or aqueduct company, or having
the right to condemn land, or to exercise franchises in public ways
granted by the State or any county or municipality, and no
corporation, person, trustee or trustees, owning or holding the ma-
Jjority of stock in any such corporation, shall pay or contribute
money or thing of value in order to aid or promote the nomi-
nation or election of any person, or in order to aid or promote
the interests, success or defeat of any political party. [Emphasis
supplied.]

At issue is whether, and to what extent, these prohibitions apply to corpor-
ations holding an ownership interest in an insurance corporation or to non-
insurance subsidiaries of such a holding company.

In the instant matter, the Legislature’s intention with regard to con-
tributions by holding companies of the listed industries has been clearly
articulated. No corporation owning or holding the majority of stock in
a corporation conducting any of these businesses may make political
contributions. The mandate is absolute and unambiguous. The words of
the.statute are to be given their ordinary and well understood meaning
according to approved usage of the language. Service Armament Company
v. Hyland, 70 N.J. 550 (1976).

Moreover, the underlying statutory purpose supports a conclusion
that the Legislature intended an absolute ban on political contributions
by such holding companies. Although there is little legislative history
available concerning the New Jersey statutes, reference to their federal
counterpart, 2 U.S.C. 441(b) (formerly 28 U.S.C. 610) is instructive.? The
primary congressional concern underlying the enactment of that statute
was the growing use of aggregated corporate wealth to control the election
process and to influence elective officials to act in a manner favoring
corporate interests over those of the general public. Cort v. Ash, 422 U.S.
66 (1975); United States v. International Union United Auto etc., Workers,
352 U.S. 563 (1957). It is reasonable to infer that N.J.S.A. 19:34-45,
originally enacted only three years after the federal act, was intended to
address the same evil, corporate influence over government officials.

Additionally, the nature of the corporations listed at N.J.S.A. 19:34-45
compels the conclusion that the Legislature particularly intended to in-
sulate elective officials from the influence of regulated industries. Each
business listed in the act may be characterized as of a type strongly affected

2, That statute, enacted in 1907, states in pertinent part:

It is unlawful for any national bank or any corporation organized by
any law of Congress, to make a contribution or expenditure in connection
with any election to any political office, or in connection with any primary
election or political convention or caucus held to select candidates for
any political office, or for any corporation whatever to make a money
contribution in connection with the election at which Presidential and
Vice-Presidential elections or a Senator or Representative in . . . Congress
is to be voted for, or in connection with any primary election or political
convention or caucus held to select candidates for any of the foregoing
offices. . . . ’
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with a public interest. Each business has been made the subject of extensive
and pervasive government regulation. Comprehensive regulatory pro-
grams, vital to the protection of the public, could become prime targets
of elected officials seeking to satisfy perceived debts to corporate benefac-
tors affiliated with a regulated industry. An absolute legislative ban on
political contributions by companies holding a majority interest in a regu-
lated industry, such as insurance, is consistent with its intention to
eliminate the corruptive influence of corporate political contributions.

The statutory ban on political contributions by a corporation holding
a majority interest in a regulated company embraces any subsidiary in
which the holding corporation has a controlling interest. This is due to
the nature of the holding company—subsidiary company relationship.
“The dominant characteristic of a holding company is the ownership of
securities by which it is possible to control or substantially to influence
the policies and management of one or more operating companies.” North
American Co. v. Securities and Exchange Commission, 327 U.S. 686, 701
(1946). The holding company is capable of materially influencing every
operation of its subsidiary corporations, including its political expen-
ditures.

Political contributions, whether paid by a corporation holding the
majority interest in an insuance company or by any of its wholly owned
or controlled subsidiaries could create a political debt. The repayment of
such a debt may take the form of unduly favorable regulatory treatment
of the insurance company. To permit the “sister” subsidiary to make these
political contributions would allow the holding company to do indirectly
that which it is forbidden to do directly. A statute should not be interpreted:
to reach an unreasonable or anomalous result inconsistent with the
salutary legislative goal. State v. Gill, 47 N.J. 441 (1966).

In conclusion, it is our opinion that an insurance company doing
business in this state and any non-insurance holding corporation of such
an insurance company or any of the holding company’s subsidiary corpor-
ations are prohibited from making political contributions to any candidate
for political office under the government of this state or any of its political
subdivisions, to any political party in this state or for any political purpose
whatsoever in this state.

Very truly yours,
IRWIN I. KIMMELMAN
Attorney General

By: PATRICK J. HUGHES
Deputy Attorney General
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April 21, 1983
WILLIAM J. JOSEPH, Director
Division of Pensions
20 West Front Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 5—1983

Dear Director Joseph:

A question has arisen concerning the validity of the mandatory retire-
ment ages established for members of certain New Jersey uniformed ser-
vices by State pension programs in light of EEOC v. Wyoming, 460 U.S.
226 (1983). In Wyoming, the Supreme Court concluded that Congress
could properly extend application of the Age Discrimination in Employ-
ment Act (ADEA) to the States. It is our opinion that statutory provisions
which require a member of a state administered retirement system to retire
prior to his or her attaining age 70 are invalid and unenforceable.

The ADEA prohibits discrimination in employment on the basis of
age against individuals between 40 and 70 years of age. 29 U.S.C. §§623(a)
and 631(a). As originally enacted, the ADEA provided that, notwithstand-
ing the other provisions of the Act, it shall not be unlawful for an employer
to “observe the terms of ... any bona fide employee benefit plan such
as a retirement, pension or insurance plan which is not a subterfuge to
evade the purposes of [the Act], except that no employee benefit plan shall
excuse the failure to hire any individual.” P.L. 90-202, §4(f)(2). In 1978,
however, this provision was amended to provide that “no such ... em-
ployee benefit plan shall require or permit the involuntary retirement of
any individual ... because of the age of such individual.” P.L. 95-156,
§2(a), codified at 29 U.S.C. §623(f)(2). This prohibition would directly
affect the State Police Retirement System (SPRS), N.J.S.A. 53:5A-8(a)(2),
the Police and Firemen's Retirement System (PFRS), N.J.S.A.
43:16A-5(1), the Consolidated Police and Firemen’s Pension Fund
(CPFPF), N.J.S.A. 43:16-1, and the law enforcement officers subchapter
of the Public Employees Retirement System (PERS), N.J.S.A. 43:15A-99,
all of which provide, in certain circumstances, for the mandatory retire-
ment of their members prior to age 70.

Under the 1978 amendment to the ADEA, a general requirement in
a pension plan that persons retire prior to age 70 constitutes a prima facie
violation of the statute. EEOC v. Chrysler Corp., 546 F. Supp. 54, 67-68
(E.D. Mich. 1982); Campbell v. Connelie, 542 F. Supp. 275, 278 (N.D.N.Y.
1982); see 29 C.F.R. §1625.9. The forced retirement on the basis of age
of persons younger than age 70 imposed by the State uniformed services
pension progams may therefore be justified only if the retirement ages
established thereby are demonstrated to be bona fide occupational qualifi-
cations (BFOQ). 29 U.S.C. §623(f)(1) provides that it shall not be unlawful
for an employer to take any actions otherwise prohibited by the Act “where
age is bona fide occupational qualification reasonably necessary to the
normal operation of the particular business, or where the differentation
is based on reasonable factors other than age....”

The BFOQs subject to this exception are not further defined by the
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statute. The applicable legislative history is silent as to the scope this
provision should be afforded. See H.R. Rep. 805, 90th Cong., 1st Sess.,
reprinted in [1967] U.S. Code Cong. & Ad. News 2213, 2222. However,
the Equal Employment Opportunity Commission which is charged with
the enforcement of this Act, has stated in a regulation interpreting this
provision that, for a mandatory retirement age to be valid, the alleged
BFOQ must be ‘“‘reasonably necessary to the essence of the business,” and
a reasonable factual basis must exist for the belief either that “all or
substantially all” of the affected age group would be unable to safely and
efficiently perform the duties of the job involved, or that it is impossible
to ascertain the continued fitness of persons over the mandatory retirement’
age on an individualized basis. 29 C.F.R. §1625.6(b). This standard has
been implicitly recognized by Congress as the appropriate test for de-
termining whether a mandatory retirement age constitutes a valid BFOQ.
See S. Rep. No. 95-493, 95th Cong., 2nd Sess. 1-2, [1978] U.S. Code Cong.
& Ad. News at 513-14; H.R. Conf. Rep. No. 95-950, 95th Cong., 2nd Sess.
7, [1978] U.S. Code Cong. & Ad. News at 528-29. In addition, this
standard has been endorsed by the courts virtually without exception. See,
e.g., Usery v. Tamiami Trail Tours, Inc., 531 F.2d 224, 236 (5th Cir. 1976);
EEOC v. City of St. Paul, 671 F. 2d 1162, 1166 (8th Cir. 1982); Smallwood -
v. United Airlines, 661. F. 2d 303, 307 (4th Cir. 1981), cert. denied 456 U.S.
1007 (1982); EEOC v. City of Allegheny, 519 F. Supp. 1328, 1333 (W.D.
Pa. 1981).

You are therefore advised that the provisions of the SPRS, N.J.S.A.
53:5A-8(a)(2), the PFRS, N.J.S.A. 43:16A-5(1), the law enforcement of-
ficers subchapter of the PERS, 43:15A-99, and the CPFPF, N.J.S.A.
43:16-1, which require the mandatory retirement on the basis of age of
persons younger than age 70 are invalid and unenforceable. However, such
mandatory retirement provisions could be validly established in an
amended format if their application is limited to the specific uniformed
positions in which continued fitness is reasonably necessary to job per-
formance or protection of the public safety, and it can be established as
a factual matter either that all of the persons above such retirement age
would be unable to adequately perform their duties or that it would be
impossible or impractical for the State to determine the fitness of persons
older than the prescribed age on an individualized basis.

Very truly yours,
IRWIN 1. KIMMELMAN
Attorney General
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June 1, 1983
HONORABLE WALTER N. READ, Chairman
Casino Control Commission
3131 Princeton Pike, Bldg. #5
Box CN208
Princeton, New Jersey 08625

FORMAL OPINION NO. 6—1983

Dear Chairman Read:

The Casino Control Commission has requested our opinion whether
certain casino-related promotional activities are lawful under those
provisions of the Code of Criminal Justice concerning gambling. Among
the promotions in question are those related to charter bus tours, in which,
under one alternative, all bus patrons receive free gifts upon arrival or,

under the second alternative, the bus patrons must participate in a drawing *

for a chance of winning free prizes. Also of interest are promotions within
the casinos themselves, by which tickets are distributed free to all who
wish to participate in drawings or other activities. It is our conclusion a
promotion should be deemed to be gambling only. if a participant risks
“something of value™ such as money, tangible or intangible property or
personal services, on the outcome of a contest of chance based on an
understanding or agreement something of value will be won in the event
of a specific outcome.

Public policy in New Jersey is strongly against gambling. Except for
particular forms of gambling specifically mentioned in the State Constitu-
tion the Legislature is prohibited from authorizing any kind of gambling
“unless the specific kind, restrictions and control thereof” has been ap-
proved at a popular referendum. N.J. Const. (1947), Art. IV, §7, 92. The
Legislature over the decades has complemented the constitutional prohibi-
tion with statutory proscriptions on gambling, the most recent being
Chapter 37 of the Code of Criminal Justice. N.J.S.A. 2C:37-1 et seq.
N.J.S.A. 2C:37-2 thus defines as criminal the promotion of gambling, while
the succeeding sections make criminal the possession of gambling records
and the maintenance of a gambling resort. N.J.S.A. 2C:37-3, 4. '

Although the Legislature has expressed in this fashion its intent to
ban gambling, the more specific characteristics of that prohibition can be
ascertained only by considering the statutory definitions of the various
elements of the gambling offense. It is these definitions which demarcate
the boundary between the lawful and unlawful. *“Gambling” is defined as:

staking or risking something of value upon the outcome of a
contest of chance or a future contingent event not under the
actor’s control or influence, upon an agreement or understanding
that he will receive something of value in the event of a certain
outcome. [N.J.S.A. 2C:37-1(b).]

In pertinent part “‘something of value™ is defined as:
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any money or property, any token, object or article exchangeable
for money or property, or any form of credit or promise directly
or indirectly contemplating transfer of money or property or of
any interest therein, or involving extension of a service, entertain-
ment or a privilege of playing at a game or scheme without
charge. [N.J.S.A. 2C:37-1(d).)!

The *“something of value” definition is plainly critical to identifying
gambling activity, since gambling does not exist if the participant is not
risking something of value or is not entertaining the beliefs that he may
receive something of value.

Although the “‘something of value” definition is not entirely free of -
ambiguity, its phrasing indicates that legislative intent was to exclude from
the statutory elements comprising the gambling offense the sort of personal
inconvenience which will constitute consideration sufficient to support a
contract. The definition may be parsed to encompass (1) money or prop-
erty, (2) any token, object or article exchangeable for money or property
and (3) any form of credit or promise which either contemplates the
transfer of money or property or which involves the extension of a service,
entertainment or playing privilege. An analysis of the first two categories
produces the conclusion that only money or property or tangible items
standing in their stead constitute ‘“‘something of value.” Some analytical
difficulty does arise upon consideration of the third category, While its
first part continues the pattern of specifying surrogates for money or
property, this time by the intangible surrogate of “any form of credit or
promise” which contemplates ‘“‘transfer of money or property or of any
interest therein,” its second part is more confusing in its reference to “‘any
form of credit or promise’ which involves “extension of a service, enter-
tainment or a privilege of playing at a game or scheme without charge.”
Some of this last phraseology seems not entirely to mesh with the concept
of something being risked. However, the precise extent and under what
particular circumstances these final words of the “something of value”
definition might apply to the risking aspect of a gambling incident need
not be decided here, for in all events the activities described require the
person involved to bear far more of a burden than that minimal inconve-
nience which would bind him to a contract.?

Difficulty can sometimes be encountered in ascertaining whether, in
the context of particular circumstances, money or property or their
tangible or intangible surrogates are in fact being risked. In some situations
the risking is self-evident, as when a participant hands over money to the

1. Also of significance is the definition of “lottery,” which means:

an unlawful gambling scheme in which (a) the players pay or agree to
pay something of value for chances, represented and differentiated by
numbers or by combinations of numbers or by some other media, one
or more of which chances are to be designated the winning ones; and
(b) the winning chances are to be determined by a drawing or by some
other method based upon the element of chance; and (c) the holders of
the winning chapces are to receive something of value. [N.J.S.A.
2C:37-1(h).]
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operator of a game only then to be allowed to sit down and play. In other
situations, however, the nexus between payment and the opportunity to
win is more ambiguous, as when the payment made constitutes consider-
ation for both a gambling and a non-gambling activity. The courts have
devised standards according to which this sort of operation might be
judged, with differentiation being made between “closed participation”
and “flexible participation” operations. As a Pennsylvania court has.said:

In the “closed participation” system, as applied to theatre “‘bank
nights,” an admission price must be paid to the theatre owner
for a theatre ticket in order that the person so purchasing may
be assigned a number which is drawn by chance, or lot, in some
manner. There need be no increase in the price of the theatre
ticket purchased by the possible winner, the price paid for the
ticket including the price paid for the chance. . . . [Commonwealth
v. Lund, 142 Pa. Super. 208, 15 A. 2d 839, 842 (Super. Ct. 1940)]

The Lund court held that:

a drawing conducted upon the basis of a “‘closed participation”
is a lottery, even though the price or cost of the chance is included
in the original price of the theatre ticket. In other words, in such
a scheme the purchase of the ticket and the fact that one cannot
contend for the prize unless he has purchased such a ticket,
establishes the fact of consideration. . .. [/bid.]

In the “flexible participation” operation, by contract, “some sort of
method is employed by means of which some persons get chances to win

2. Over the decades the courts in New Jersey have struggled to specify the outermost
boundary of the “something of value” concept—the least measure of detriment
borne which, when combined with the other elements of chance and winnings, will
constitute gambling. State v. Berger, 126 N.J.L. 39 (Sup. Ct. 1941), and Furst v,
A. & G. Amusement Co., 128 N.J.L. 311 (E. & A. 1942), were “Bank Night" cases
typical of many from across the nation, in which movie theatres sold drawings for
prizes in which those paying an admission price to the motion pricture as well as
those who did not could participate. The Furst court in particular emphasized that
f‘[t]hose that have not paid for admission to the motion picture must at some
inconvenience wait outside to be sure of hearing the announcement and of entering
the theatre promptly thereafter.” 128 N.J.L. at 313. State v. Berger, 126 N.J.L. at
43. It was stated in Formal Opinion No. 9—1978, however, these decisions do not
represent a definition of gambling for purposes of the New Jersey Constitution.
" At the time of the early decisions the Legislature had in effect created a statutory
type of “gambling” which required no consideration whatever or only the most
minimal consideration. That this choice by the Legislature does not limit the
legislative prerogative to adopt a less-encompassing definition is clear from the later
enactment which exempted from the lottery prohibition the minor personal inconve-
nience incurred in submitting a boxtop or package label so as to participate in a
game. N.J.S,A. 2A:121-6 (repealed). This legislative prerogative to choose a narrow
definition is exemplified as well by the current definition in the Code of Criminal
Justice, which in terms of its risking aspect concerns only valuable items or kinds
of personal effort calling for substantially more than mere personal inconvenience.
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without purchasing any theatre ticket.” Under those circumstances the
trier of fact must determine whether something of value is being risked
and whether gambling is therefore occurring by considering “the character
and practical operation of the scheme as a whole, and not by rare instances
of departure from the general scheme and practice.”” Id. at 845.

A number of the promotions would be or have been held in the casinos
themselves. Many of the promotions which have been brought to our
attention are variations or composites of the six authorized casino gam-
bling games. It is the Casino Control Commission which possesses the
expertise and the responsibility for determining whether they are suitable
for casino use. N.J.S.A. 5:12-5. See IGP-EAST, Inc. v. Div. of Gaming
Enforcement, 182 N.J. Super. 562, 566 (App. Div. 1982). Other types of
promotion held in the casinos include the “Winter of Winners” promotion
where seven hourly drawings were held each day, with three winning tickets
drawn per hour. No purchase or casino play was required to participate,
and entry tickets having no cash value were available on request to anyone
visiting the casino. Each drawing was for cash and merchandise prizes,
with there also being daily, weekly and monthly drawings and a grand
prize drawing the last day. Under another promotion, “One on the
House,” participation was similarly broad, with all persons except casino
employees and their immediate families eligible to participate by means
of coupons having no cash value. On these facts, the promotions do not
constitute gambling in general or lotteries in particular. As discussed, the
statutory definition of “gambling” hinges upon the phrase “something of
value;” the statutory definition of “lottery,” N.J.S.A. 2C:37-1(h), does so
as well.! Here, apparently no risking of something of value is made, either
from the standpoint of the individual participants or from the standpoint
of the operation as a whole. It appears quite unlike the old “Bank Night”
scheme, which was often held unlawful because, even though payment was
not literally required, the majority of participants did pay to secure a more
favorable position in claiming potential winnings. Commonwealth v. Lund,
supra. 15 A. 2d at 846. In this instance, by contrast, no such hidden
inducement exists for playing, and consequently the operations appear to
be genuinely open to all without the necessity of risk.

The same conclusion may be reached with regard to one of the kinds
of charter bus tour promotions which have been devised, though not with
regard to the other kind. Under the first kind a patron will pay between,
$8.50 and $16.50 for the tour to and from Atlantic City, but will receive
from the casino a bonus in the form of $10.00 in coins and coupons
redeemable for food. It will be recalled that under the Code of Criminal
Justice “gambling’ means risking something of value “upon the outcome
of a contest of chance,” N.J.S.A. 2C:37-1(b), with “contest of chance”
meaning a game in which “the outcome depends in a material degree upon
an element of chance....” N.J.S.A. 2C:37-1(a). Considering that ap-
parently every bus patron receives the bonus without exception, gambling
does not exist because of the absence of the chance element. Obviously
a casino or a tour bus operator may give away its property if it so desires.
That it does so in hopes of attracting a larger patronage and of ultimately
higher profits is of no legal consequence. ’

There is great difficulty with the second kind of charter bus tour

279



FormaL OriniON

promotion, however. There the bonus is not given to all of the bus patrons.
Instead, the bonus would be given only to those patrons selected by a
drawing; moreoever, only those patrons buying tickets for that bus tour
would be eligible to participate. Not only is the element of chance present,?
but the chance element functions within the kind of closed participation
scheme discussed earlier. The inevitable inference must be that those who
bought bus tour tickets did so at least partially because of the drawing
and that some part of the puchase price was staked upon the game. Under
these circumstances, the promotion is unlawful.

In some instances the bus tour operator is not associated with the
casino. The monetary payments made by bus patrons do not themselves
constitute the “pot” from which winnings are drawn, for those payments
are kept by the operator to cover the costs and profits of the bus operation
while the winnings are provided by the casino. Neévertheless, this lack of
identity between something of value staked and something of value won
does not alter the character of the event as gambling, assuming that all
other statutory elements are present. Gambling—the risking of something
of value upon the outcome of a contest of chance upon an agreement of
understanding of possibly receiving something of value, N.J.S.A.
2C:37-1(b)—is a contract, Lucky Calendar Co. v. Cohen, 19 N.J. 399,
414-416 (1955), and, as a principle of general contract law, “[i]t matters
not from whom the consideration moves or to whom it goes” as long as
“it is bargained for as the exchange for the promise. . . .”” Coast Nat'l Bank
v. Bloom, 113 N.J.L. 597, 602 (E. & A. 1934); Guaclides v. Kruse, 67 N.J.
Super. 348, 354 (App. Div, 1961). This principle is particularly pertinent
to current New Jersey statutory law. As mentioned, “‘gambling” occurs
under N.J.S.A 2C:37-1(b) when something of value is risked upon the
agreement that something of value will be won in the event of a specified
outcome of a contest of chance or a future contingent event. Nothing in
this definition nor in the gambling provisions in their entirety intimates
a legislative requirement for identity of wagers and winnings; nor does
there appear any such requirement for identity of the person taking the
bets and the person distributing the winnings. In view of the social mischief
intended to be controlled, Lucky Calendar Co. v. Cohen, 19 N.J. at 410,
the Legislature is not likely to have imposed such a requirement upon no
apparent rationale.

In summary, gambling can occur only when a participant risks ““some-
thing of value,” and that term in its legislative definition means the partici-
pant’s risking of money or property or tangibles or intangibles as well as
personal effort standing in their stead. The definition does not include
lesser acts of personal inconvenience. Whether something of value is being
risked in any particular situation, moreover, is to be ascertained by con-
sidering all of the relevant circumstances. The proposed promotions held
in the casinos by which free tickets or coupons are given to all interested
persons in anticipation of later drawings for prizes are lawful. The charter
bus tour promotions which give a bonus to each bus patron without

3. Itisimportant to note that a game may be a “contest of chance” notwithstanding
that the skill of the contestant may also be a factor therein. Boardwalk Regency
v. Attorney General, 188 N.J. Super. 372 (Law Div. 1982).
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exception, is lawful, because of the absence of the element of chance.
Another bus tour promotion is not lawful, however, since the bonus there
is available to only bus patrons whose names are selected in a drawing
and the inference must be that part of the patron’s ticket price was staked
upon the outcome of the drawing. The promotion is equally unlawful when
the payments to the bus operator do not represent the source of the
winnings ultimately paid by the casino because that sort of identity is not
statutorily required. )
Very truly yours,

IRWIN I. KIMMELMAN

Attorney General

July 5, 1983
PAMELA S. POFF, Director
Division on Civil Rights
Room 400
1100 Raymond Boulevard
Newark, New Jersey 07102

FORMAL OPINION NO. 7—1983

Dear Director Poff:

You have asked for our opinion as to whether it is unlawful under
the Law Against Discrimination for a lending institution to include in-
quiries in credit applications concerning the marital status of a prospective
borrower. The Division on Civil Rights has received numerous inquiries
from lending institutions as to whether a designation of marital status may
be included on an application for credit when the information is necessary
to either enable the institution to obtain an enforceable security interest
or to create a valid lien, pass clear title, or waive inchoate rights to
property. For the following reasons, it is our opinion that under the Law
Against Discrimination a lender may make an inquiry in order to enable
it to protect its interest in security provided on account of the loan. A
lender, however, may not make an inquiry as to the marital status of a
prospective borrower in order to ascertain his or her credit worthiness.

The Law Against Discrimination (“LAD”) N.J.S.A. 10:5-12(i),
provides that it shall be unlawful:

For any person, bank, banking organization, mortgage company,
insurance company or other financial institution, lender or credit
institution to whom application is made for any loan or extension
of credit. . ..

2. To use any form of application for such loan, extension
of credit or financial assistance or to make record or inquiry in
connection with applications for any such loan, extension of
credit or financial assistance which expresses, directly or indirect-
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ly, any limitation, specification or discrimination as to . . . marital
status . . . or any intent to make any such limitation, specification
or discriminaton; unless otherwise required by law or regulation
to retain or use such information.

The evident purpose of this section was to preclude blatant or subtle
efforts by lenders to collect information about credit applicants for the
purpose of practicing marital status discrimination. It was also designed
to preclude lenders from attempting to discourage married or.unmamed
persons from applying for credit by indicating, directly or indirectly, the
lender’s intent to discriminate on the basis of marital status. The LAD
is “aimed at subtle and covert activities designed to defeat its policy as
well as at outright and blatant violations.”” Wilson v. Sixty Six Melmore
Gardens, 106 N.J. Super. 182, 185 (App. Div. 1969). See Passaic Daily
News v. Blair, 63 N.J. 474, 484-488 (1973) (placing job advertisements in
sex-segregated advertising columns constitutes the making of a specifi-
cation, limitation or discrimination based on sex). Where a creditor makes
an inquiry as to marital status in a situation where there is no valid business
need for that information, or where a valid business need is not obvious
and is not explained to the applicant, it is reasonable to infer that the
inquiry was actually made for the purpose of excluding or discouraging
applicants on the basis of marital status.

On the other hand, there are certain situations in which a lender may
have a valid business necessity at an appropriate stage of a credit appli-
cation process for inquiring about an applicant’s marital status. The Feder-
al Equal Credit Opportunity Act (“ECOA™), 15 U.S.C. §1691, et seq., for
example, generally prohibits inquiries regarding marital status, Harbaugh
v. Continental Ill. Bank and Trust Co., 615 F. 2d 1169 (7th Cir. 1980), but
allows a creditor:

to make an inquiry of marital status if such inquiry is for the
purpose of ascertaining the creditor’s rights and remedies appli-
cable to the particular extension of credit and not to discriminate
in a determination of credit-worthiness. [15 U.S. §1691(b)(1)].

The ECOA also permits a creditor to request ‘‘the signature of both parties
to a marriage for the purpose of creating a valid lien, passing clear title,
waiving inchoate rights to property, or assigning earnings. ..” 15 U.S.C.
§1691d(a). Moreover, in New York, a state having a civil rights statute
similar to the LAD,' the Division of Human Rights has adopted 2 regu-
lation which provides that

it shall not be considered an expression of limitation, specification
or discrimination on the basis of sex or marital status if

1. The New York Executive Law, §296-a(1)(c), provides that it shall be unlawful
for a creditor:

To use any form of application for credit or use or make any record or
inquiry which expresses, directly or indirectly, any limitation, specifi-
cation, or discrimination as to ... marital status. ...
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2. where application is made for a mortgage and the creditor
determines that the signature of the spouse is required in order
to pass clear title in the event of a default, a creditor requests
information concerning marital status, provided that the infor-
mation disclosed by such inquiry is used solely for the purpose
of perfecting title. {9 N.Y.C.R.R. §466.7.]

The foregoing statutory and regulatory provisions contemplate situations
in which a creditor may have valid business reasons for inquiring about
the marital status of a credit applicant. These include situations where a
loan is to be secured by property in which the applicant’s spouse has an
ownership interest or in which the spouse may have inchoate rights.

Although the LAD by its literal terms could be read to prohibit all
inquiries by creditors regarding marital status, it is fundamental that the
statute is to be interpreted sensibly in accordance with its remedial purpose.
N.J. Builders, Owners and Managers Assn. v. Blair, 60 N J. 330, 338 (1972).
Moreover, ‘“the matter of statutory construction ... will not justly turn
on literalisms . .. it will justly turn on the breadth of the objectives of
the legislation and the commonsense of the situation.” Id. at 339, quoting
New Jersey City Chapter Prop. Owner’s Assn. v. City Council, 55 N.J. 86,
100 (1969). It would be inconsistent with common sense to presume that
the Legislature intended to preclude creditors from making inquiries re-
garding marital status in situations where such information is necessary
to obtain an enforceable security interest. On the other hand, inquiries
should be made only where needed for a valid business purpose and at
the stage of the application process where such information is clearly
needed. Moreover, to avoid the appearance of an intent to discourage
applicants on the basis of marital status, such inquiries should be accom-
panied by a clearly worded written explanation of their business purpose
and by a statement that the applicant’s marital status will not be used to
determine credit worthiness.?

In conclusion, it is our opinion that there is no absolute impediment
under the Law Against Discrimination to an inquiry made by a lender
as to the marital status.of a prospective borrower provided, however, any
inquiry, whether contained in an application for credit or otherwise, must
be supported only by valid business concerns of the lender reasonably
relating to the ascertainment and protection of the lender’s rights and
remedies. It is also our opinion that an inquiry should not be made either
as a reason or subterfuge for an investigation into the credit worthiness
of the applicant.

Very truly yours,
IRWIN I. KIMMELMAN
Attorney General

2. In order to clearly define the obligations of creditors under N.J.S.A. 10:5-12(i),
it is strongly recommended that the Division on Civil Rights and the Department
of Banking jointly promulgate regulations setting forth situations in which creditors
may make inquiries regarding marital status and specifying procedures to be fol-
lowed by them.
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July 11, 1984
COLONEL CLINTON L. PAGANO
Superintendent
Division of State Police
Department of Law and Public Safety
River Road
P.O. Box 7068
West Trenton, New Jersey 08625

FORMAL OPINION NO. 1—1984

Dear Superintendent Pagano:

You have asked for our opinion as to whether the requirement of
certain statutes, that persons appointed to the uniformed law enforcemex_n
and firefighting services shall be between 21 and 35 years of age, is valid
under the Age Discrimination in Employment Act (ADEA).' Tlluat..{‘ct
provides that it shall be unlawful “'to fail or refuse to hire . .. any 1nd1v1d’:
ual [between the ages of 40 and 70] . . . because of such individual’s age.
29 U.S.C. §§623(a)(1) and 631(a).

The constitutionality of applying the ADEA to the States was upheld
by the United States Supreme Court in EEOC v. Wyoming, 103 S. Ct. IQ54
(1983). As a result of this decision, it was concluded in Formal Opiqzon
No. 5-1983 that the applicable provisions of the State uniformed services
pension statutes which require the mandatory retirement of their members
prior to age 70 were invalid and unenforceable under the ADEA. For the
following reasons, you are advised that maximum hiring ages estabhsl?ed
by the noted statutes for the uniformed law enforcement and firefighting
services are similarly invalid and unenforceable.?

It is settled that a restriction which uniformly bars the employment
of persons age 40 and older is a prima facie violation of the ADEA. E?OC
v. County of Allegheny, 705 F. 2d 679, 680 (3rd Cir. 1983). Such a hiring
age ceiling is permissible under the Act only if demonstra.led to be a bona
fide occupational qualification (BFOQ) within the meaning of 29 US.C.
§623(f)(1), which provides that it shall not be unlawful for an employer
to take any action otherwise prohibited “where age is a bona fide occupa-

1. Identical maximum hiring restrictions are imposed by State statute with respect
to State Police, see N.J.S.A. 53:1-9, State motor vehicle inspectors, see N.J.S._A‘
39:2-6.1, as well as with respect to paid municipal firefighters and municipal police
officers. N.J.S.A. 40A:14-12,127.

2. In EEOC, the potential impact of the ADEA on a state’s mandalo_ry retirement
policy was held to be an insignificant intrusion into the area of n!teg'ral state
operations under the Tenth Amendment to the United States Constitution. T!le
court noted that a state would still be in a position to assess the ﬁtqess of its
employees because the Act only requires the state to achieve its goals in a more
individualized manner through a demonstration that age is a bona fide occupa}lonal
qualification for the particular job involved. The invalidation of uniform maximum
entry level ages by the ADEA is no greater an intrusion into the area of integral
state operations since in this case the state may also de{nonstrate tha}t a maximum
entry level age is a bona fide occupational qualification for certain jobs in the
uniformed law enforcement and firefighting services.
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tional qualification reasonably necessary to the normal operation of the
particular business, or where the differentiation is based on reasonable
factors other than age.” Although the BFOQs subject to this exception
are not further defined by the statute, the Equal Employment Opportunity
Commission (EEOC), which is charged with the enforcement of this stat-
ute, has promulgated a regulation which states that a BFOQ will be valid
only where:

(1) the age limit is reasonably necessary to the essence of the
business, and either (2) that all or substantially all individuals
excluded from the job involved are in fact disqualified, or (3) that
some of the individuals so excluded possess a disqualifying trait
that cannot be ascertained except by reference to age. [29 C.F.R.
§1625.6(b).]

The regulation further provides that, “[i]f the employer’s objective in
asserting a BFOQ is the goal of public safety, the employer must prove
that the challenged practice does indeed effectuate that goal and that there
is no acceptable alternative which would better advance it or equally
advance it with less discriminatory impact.” Ibid.

Two reported decisions have upheld maximum hiring ages for law
enforcement personnel under these BFOQ standards. In EEOC v. Missouri
State Highway Patrol, 555 F. Supp. 97 (W.D. Mo. 1982), the court held
that a maximum hiring age of 32 for State troopers validly furthered public
safety by maximizing the career length of the average trooper, since “[t]he
safest patrolman is one who has acquired several years of experience,” and
“[a]n experienced patrolman is best able™ to serve as an administrator,
the job most senior troopers performed, after approximately 11 years
experience as a trooper with line duties. 555 F. Supp. at 106. Similarly,
in Poteet v. City of Palestine, 620 S'W. 2d 18] (Tex. Civ. App. 1981), the
court upheld the refusal of a municipal police department to consider
applications from persons older than age 40 on the ground that the court
had “‘a factua) basis for believing” that it would be impossible or imprac-
ticable to assess the physical fitness of persons older than age 36 on an
individualized basis and that, accordingly, “‘[the] public safety would be
jeopardized to some degree by eliminating the employer’s hiring pol-
icy....” 620 S.W. 2d at 184-185.

However, the validity of such maximum hiring ages in the law enforce-
ment field has been decisively rejected by several other courts. In EEOC
v. County of Los Angeles, 706 F. 2d 1039 (9th Cir. 1983) cert. den. 104
S. Ct. 984-985 (1984), the Court of Appeals recognized that police work
is physically arduous and requires strength, ability and good reflexes, but
affirmed the conclusion of the district court that a maximum hiring age
of 35 for county sheriffs and fire department helicopter pilots was invalid
since the ability to perform these tasks, as well as the prospective risk from
such ailments as heart disease, could be detected by the use of simple,
inexpensive and extremely reliable physical performance tests. 706 F. 2d
at 1043-1044. The same conclusion was reached in EEOC v. County of
Allegheny, supra, and Rodriguez v. Taylor, 428 F. Supp. 1118 (E.D. Pa.
1976), damage award vacated 569 F. 2d 1231 (3rd Cir. 1977), ceri. den.
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436 U.S. 913 (1978), where the courts invalidated maximum hiring ages
of 40 for police officers and municipal security officers on the ground that
there was no evidence that substantially all persons over this age would
be unable to safely and efficiently perform the duties of these jobs or that
it would be impossible to test applicants individually.

It is our opinion that the results reached by these latter cases are more
consistent with the applicable provisions of the ADEA. First, there appears
to be a valid distinction, as recognized by the court in EEQC v. County
of Los Angeles, between the physical demands of inter-city bus driving,
where age restrictions have been upheld, and police work. The validity
of a hiring age restriction for the uniformed services must be considered
in light of the fact that the physical demands of such positions, and hence
the degenerative consequences of age, are less subtle than those involved
in bus driving and are thus easier to objectively ascertain. See Aaron v.
Davis, 414 F. Supp. 453, 462 (E.D. Ark. 1976). Moreover, the over-
whelming weight of authority, involving law enforcement and the related
profession of fire fighting, holds that the ability of particular individuals
to perform these jobs may adequately be determined on the basis of
existing medical testing procedures, and has rejected the contention ac-
cepted by the court in Poteet v. City of Palestine that an employer need
only show that it had a reasonable basis for believing that such procedures
would be inadequate. See EEOC v. County of Los Angeles, supra; EEOC
v. County of Allegheny, supra; Rodriguez v. Taylor, supra; Orzel v. City
of Wauwatosa Fire Dept., 697 F. 2d 743, 755 (7th Cir.) cert. den. 104 S.
Ct. 484 (1983) EEOC v. City of St. Paul, 671 F. 2d 1162, 1166 (8th Cir.
1982); Johnson v. Mayor and City Council of Baltimore, 515 F. Supp. 1287,
1298-99 (D. Md. 1981), cert. den. 455 U.S. 944 (1982); Aaron v. Davis,
supra, 414 F. Supp. at 463.

In addition, the conclusion reached by the court in EEOC v. Missouri
State Highway Patrol, 555 F. Supp. at 106, that a hiring age restriction
may constitute a BFOQ because it provides the most collectively ex-
perienced police force appears, in essence, to be a restatement of the
argument that an age restriction may be valid on the ground that it ensures
the maximum return on thé economic investment made by the State in
training new recruits. See Smallwood v. United Airlines, 661 F. 2d 303, 307
(4th Cir. 1981) cert. den. 456 U.S. 1007 (1982). However, it is settled that
such economic considerations may not be used to establish an age restric-
tion as a BFOQ. Ibid.; EEOC v. County of Los Angeles, supra, 706 F. 2d
at 1042; 29 C.E.R. §860.103(h); c¢f. City of Los Angeles Dept. of Water
& Power v. Manhart, 435 U.S. 702, 716-717 (1978) (cost-jusitification
defense not available in Title VII action). Finally, there is no suggestion
that the maximum hiring age restriction in the uniformed services is based
upon any specific medical or other factual findings regarding the ability
of persons above the prescribed age to perform his or her duties. However,
it is established that such age restrictions must “be based on something
more than mere speculation or the subjective belief” that persons older
than a prescribed age are incapable of handling the physical demands of
a job, and that in the absence of specific factual proof thereof an age limit
will not be sustained. Orzel v. City of Wauwatosa Fire Dept., supra, 697
F. 2d at 755; accord, EEOC v. County of Allegheny, supra, 705 F. 2d at
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681; EEOC v. County of Santa Barbara, 666 F. 2d 373, 376 (9th Cir. 1982).
_ You are therefore advised that the requirement of statutes that ap-

pointees to the uniformed law enforcement and firefighting services shall
be no older than 35 are invalid and unenforceable under the ADEA.? A
maximum hiring age may be validly adopted in an amended format only
when it can be shown that all or substantially all of the persons above
a plje§cribed maximum hiring age are unable to perform the duties of the
position or that it is impossible to assess the fitness of individual applicants
over the prescribed age on an individual basis.

Very truly yours,

IRWIN I. KIMMELMAN

Attorney General

3.. Tl.le AD!EA by its terms protects only persons between the ages of 40 to 70 against
dlsclemmauon in employment. The New Jersey statutory scheme establishes a
maximum hiring age for the uniformed services at 35. It would be unreasonable
though to assume that the legislature intended a maximum hiring age to apply for
persons between 35 and 40 when persons up to 30 years over the age of 40 are
not subject to a comparable limitation. A statute should be interpreted sensibly and
not to reach an anomalous or irrational result. Suter v. San Angelo Foundry & Mach.
Co., 81 N.J. 150 (1979); Federal Paper Bd. Co., Inc. v. Borough of Bogota, 129 N.J.
Super. 308 (App. Div. 1974). Moreover, a statute may be deemed to be severable
only where the offensive portion can be excised without impairing the principal
object of the statute as a whole. 1/0-112 Van Wagenen Avenue Co. v. Julian, 101
N.J._Super. 230, 235 (App. Div. 1968). In the instant situation, the application of
maximum hiring ages to a limited group of persons between the ages of 35 to 40
would not only be unreasonable but also inconsistent with the apparent purpose
of the statute to prohibit the appointment of a/l persons of whatever age over 35.

November 15, 1984

State Treasurer
State House
Trenton, New Jersey

FORMAL OPINION NO. 2—1984

Dear Treasurer Horn:

It has been brought to our attention that Public Question Number
2 (**The Human Services Facilities Construction Bond Act™), which was
presented on the ballot and approved by the people at the General Election
held on November 6, 1984, contained language concerning the refinancing
of bonds authorized by the Act which does not appear in section 22 of
Senate Bill No. 2095, The Human Services Facilities Construction Bond
Act of 1984. The question is raised whether the Issuing Officials may
lawfully issue bonds pursuant to the provision of the Bond Act. For the
following reasons, it is our opinion that the inclusion of additional wording
on the ballot concerning the refinancing of bonds authorized by the Act
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constitutes an immaterial deviation from the substantive objective of the
Bond Act and the Issuing Officials may lawfully and properly issue the
bonds.

On September 13, 1984, the Legislature passed Senate Bill No. 2095,
the Human Services Facilities Construction Bond Act of 1984 (hereinafter
referred to as the Bond Act or Act). The Act authorized the creation of
a debt of the State of New Jersey through the issuance of bonds as direct
obligations of the State in the sum of $60 million for the purpose of capital
expenditures for the cost of construction of human services facilities.
Specifically, it authorized capital expenditures for renovation and improve-
ment of human services facilities; for the maintenance of physjcal plant
accreditation standards; to upgrade solid waste facilities at human services
institutions; for grants to establish alternative residential facilities for de-
institutionalized individuals, and for the replacement, rehabilitation, repair
and improvement of human services facilities. The Act contained the usual
provisions with respect to the issuance of State bonds. It provided that
the bonds shall be serial bonds, term bonds, or a combination thereof),
which shall be subject to redemption prior to maturity and which shall
mature and be paid not later than 35 years from the date of issuance. It
also authorized the Issuing Officials to issue refunding bonds and in an
amount not to exceed the amount necessary to effectuate the refinancing
of all or any bonds issued pursuant to the Act, for the purpose of refinanc-
ing any bonds issued pursuant to the Act, subject to the enactment of
legislation providing for the issuance of refunding bonds in accordance
with and under the authorization of N.J. Const. (1947), Art. 8, Sec. 2,
par. 3.

Of significance is the following provision contained in Section 22 of
the Act:

For the purpose of complying with the provisions of the State
Constitution this act shall, at the general election to be held in
the month of November, 1984, be submitted to the people. To
inform the people of the contents of this act, it shall be the duty
of the Secretary of State, after this section takes effect, and at
least 15 days prior to the election, to cause this act to be published
in at least 10 newspapers published in the State and to notify
the clerk of each county of this State of the passage of this act,
and the clerks respectively, in accordance with the instructions
of the Secretary of State, shall cause to be printed on each of
the ballots, the following:. ..

HUMAN SERVICES FACILITIES
CONSTRUCTION BOND ISSUE

Should the ‘New Jersey Human Services Facilities Construc-
tion Bond Act of 1984, which authorizes the State to issue bonds
in the amount of $60,000,000.00 for the planning, construction,
reconstruction, development, erection, acquisition, extension, im-
provement, rehabilitation, and equipping of human ‘services fa-
cilities, *[and in a principal amount sufficient to refinance all or
any of these bonds if it will result in a present value savings,]*
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and providing the ways and means to pay for the principal and
interest on these bonds, be approved?

INTERPRETIVE STATEMENT

Approval of this act will authorize the sale of $60,000,000.00
in bonds to be used (1) to bring human services facilities into
compliance with Life Safety Code requirements; (2) to maintain
physical plant accreditation standards; (3) to upgrade solid waste
facilities at human services institutions; (4) to provide grants to
establish alternative residential facilities for deinstitutionalized
individuals; *and* (5) to replace, rehabilitate, repair and improve
human services facilities* [; (6) and provide bonds in a sufficient
amount to refinance all or any of these bonds if it will result in
a present value savings]*. (Emphasis in original).

The Act explained that the matter enclosed in brackets above [thus] was
not enacted and was to be omitted in the law.

Pursuant to section 22 of the Act, the Secretary of State certified to
the county clerks of the respective counties that there should appear on
the ballot to be voted upon by the voters of the entire State at the General
Election to be held on November 6, 1984, as Public Question No. 2, the
question and interpretive statement appearing in the Act. The question
and interpretive statement published on the ballot used at the election were
identical to that set forth in the Act, except that the material contained
within the brackets, dealing with how the bonds might be refinanced, was
not deleted from, and therefore remained included in, the question and
interpretive statement appearing on the ballot with the brackets themselves
having been removed from the text. The question so published and stated
in the official ballot was also contained in the General Election Sample
Ballots distributed to voters in advance of the General Election, The Act
was approved by a wide majority of the voters in the General Election
of November 6, 1984. In view of the fact that the question and interpretive
statement published on the official ballot for the General Election con-
tained information concerning the possible refinancing of the bonds, which

-had been deleted from the question and interpretive statement stated in

the Act, the precise issue is whether bonds may be issued by the State
of New Jersey under and pursuant to the Act.

It is significant to note that the Act specifically contained a provision
(Section 19) authorizing the Issuing Officials to issue refunding bonds and
in an amount necessary to effectuate the refinancing of all or any bonds
issued pursuant to the Act, at any time and from time to time, for the
purpose of refinancing any bond issue pursuant to the Act, subject to the
enactment of legislation providing for the issuance of refunding bonds in
accordance with and under the authorization provided by N.J. Const.
(1947), Art. 8, Sec. 2, par. 3. The Act further provided that such refunding
bonds would constitute direct obligations of the State of New Jersey, and
the faith and credit of the State would be pledged for the payment of the
principal thereof and the interest thereon. Thus, the information included
in the question on the ballot stating that the bonds would be issued “in
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a principal amount sufficient to refinance all or any of these bonds if it
will result in a present value savings,” and the information incorporated
in the interpretive statement stating that approval of the Act “will ...
provide bonds in a sufficient amount to refinance all or any of these bonds
if it will result in a present value savings™ was not substantially different
from the refinancing provisions actually contained in Section 19 of the
Act.

More importantly, voter approval of the wording on the ballot
authorizing the creation of a debt for the purpose of refinancing all or
a portion of any outstanding bonds was not even required. Pursuant to
an amendment to Art. 8, §2, 93, of the State Constitution, approved at
the General Election of November 8, 1983, no voter approval is required
for any law authorizing the creation of a debt in an amount for the
refinancing of all or a portion of any outstanding debts of the state. The
wording on the ballot concerning the possible refinancing of bonds which
had in fact been deleted by the legislature from the question and inter-
pretive statement in the Act was superfluous. It did not in any way
materially alter the substantive object of the Act specifying the principal
amount of bonds to be issued and the several purposes to which the
proceeds of such bonds would be applied.

The great weight of authority recognizes that the inclusion of infor-
mation in a question or interpretive statement concerning the technical
or financial details of a bond issue, which is in excess of, and not required
by, the statute authorizing the placement-of the question on the ballot,
is ‘unlikely to affect in a meaningful way the choice of the electorate.
Consequently, courts have regarded the incorporation of such information
as an insubstantial irregularity that does not vitiate the validity of the
election. E.g., Knappenberger v. Hughes, 35 N.E. 2d 317 (Ill. Sup. Ct. 1941),
Anselmi v. Rock Springs, 80 P. 2d 419 (Wyo. Sup. Ct. 1938); Allison v.
Phoenix, 33 P. 2d 927 (Az. Sup. Ct. 1934). Thus, in Anselmiv. Rock Springs,
supra, the public question placed on the ballot included a provision that
the bonds to be issued by the City of Rock Springs, Wyoming, would be
issued in an amount not exceeding 2% of the assessed valuation of the
city, when computed together with outstanding general bonds. In actuality,
the total bond indebtedness of the city at the time of the election was
already nearly 4% of the assessed valuation and would be approximately
5-1/2% when computed together with the proposed bonds. Nevertheless,
the court approved the bonds. In doing so, the court noted that Wyoming
Law did not require that a statement of the city’s total indebtedness be
included in the question placed on the ballot. Under these circumstances,
the information included in the ballot was treated as surplusage which,
even though incorrect, was found to be an insignificant irregularity which
did not cast doubt on the validity of the election. 80 P. 2d at 424-425.
Similarly, in Knappenberger v. Hughes, supra, the statute providing that
a question be placed on the ballot concerning whether or not an Illinois
banking act should be amended did not require or provide that an explana-
tory statement of the question be included on the ballot. However, the
Secretary of State added an interpretive statement on the ballot explaining
the purpose of the proposed amendment. In rejecting the contention that
the election was rendered invalid because the ballot was not in the form
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prescribed by the General Assembly, the court held that although the
Secretary of State “‘overstepped his authority in having [the unnecessary
information] placed on the ballot . . . the error was on the side of giving
the voters more information and, if not stated so as to mislead them, it
affords no ground for declaring the election void.” 35 N.E. 2d at 320.
Likewise, in Smith v. Calhoun Community Unit School Dist. No. 40, 157
N.E. 2d 59 (Ill. Sup. Ct. 1959), the Illinois Supreme Court considered the
validity of school bonds to be issued by two counties. A special election
for the purpose of submitting the bond issue question to.the voters was
called for by a resolution adopted by the two counties. The question, as
set forth in the resolution, included information specifying the maturity
dates of the bonds. However, when the question appeared on the ballot,
one of the maturity dates was omitted from the question. As in Anselmi
v. Rock Springs, supra, the Illinois School Code did not require that
information pertaining to the maturity dates of school bonds be set forth
in public questions concerning such bond issues. In approving the bonds,
the court stated:

It is well settled that an official ballot will not be vitiated
by the incorporation of information beyond that required by the
statute. When such additional information is incorporated in the
ballot, the test is whether it would tend to confuse or misinform
a voter so as to affect his free choice .... There is nothing
misleading about the official ballot used in this election. [157 N.E.
2d at 63; citations omitted.]

Furthermore, even in instances where there have been mistakes, mis-
statements or omissions concerning financial provisions of proposed bond
issues which appear in the ballot itself, bond statutes so approved by the
voters have not been declared invalid; such irregularities do not have the
tendency to mislead, deceive or confuse the people and are not considered |
subtantial. E.g., Dunlap v. Williamson, 369 P. 2d 631 (Okl. Sup. Ct. 1962);
State v. Maxwell, 60 N.E. 2d 183 (Ohio Sup. Ct. 1945); San Diego County
v. Hammond, 59 P. 2d 478 (Cal Sup. Ct. 1936). Where the ballot itself
correctly sets forth the essential provisions of the bond proposition to be
passed upon by the electorate (as in the present situation involving the
Human Services Facilities Construction Bond Act (1984)), a misstatement,
irregularity or omission of an insubstantial nature in a public question
appearing on the election ballot will not suffice to vitiate the law
authorizing the proposed bonds. State v. McGlynn, 135 N.E. 2d 632 (Ohio
Ct. of App. 1955).

In Formal Opinion No. 6-1964, issued on December 29, 1964, a ques-
tion was raised as to the significance of differences between the Higher
Education Construction Bond Act of 1964 as enacted and as published
by the Secretary of State. The Attorney General concluded that there was
no legal defect with respect to the publication because it constituted
substantial compliance with the provisions of the Bond Act. It was
reasoned that where the differences pertained to technical changes and
minor alterations in phraseology and where the published act fully set forth
the specific amount of indebtedness incurred for higher education
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purposes, those differences did not materially alter the substantive
provisions of that Bond Act. Similarly, in the instant situation, the dif-
ferences between the Bond Act and the wording presented on the ballot
dealing with refinancing have no tendency to mislead, deceive or confuse
the public with respect to the basic legislative object to incur a debt in
the amount of $60 million for improvements to human services facilities.

Decisions which have declared bond acts invalid because of defects
in election notices or in the statement of the public questions submitted
usually have involved instances where particular provisions or terms of
proposed bonds have been in conflict with specific statutory requirements,
Mann v. City of Artesia, 76 P. 2d 941 (N.M. Sup. Ct. 1938), or where
general provisions have been construed by state courts to require the
inclusion of the subject matter omitted. People v. Chicago, Rock Island
& Pacific R. Co., 128 N.E. 2d 710 (Ill. Sup. Ct. 1955).

New Jersey decisions pertaining to elections in general clearly support
the conclusion that the Bond Act has been lawfully adopted. In Sharrock
v. Keansburg, 15 N.J. Super. 11 (App. Div. 1951) it was contended that
an election should be invalidated because of the failure of the county clerk
to cause to be printed on the ballot the explanatory statement of the public
question in the exact verbiage appearing in the pertinent section of the
statute. The court noted that the explanatory statement printed on the
ballot “‘displayed more clarity of expression than the one contained in the
statute’ and found that the variance in language was clearly insubstantial,
stating: :

[I]f it is evident that notwithstanding the dereliction of duty of
the officer there was a fair election and an honest return and no
violation of such matters as the recognized inherent and in-
violable rights of the voters, the courts in the public interest have
frequently ignored the harmless irregularity.

The right of suffrage in a government of and by a free people
must always be regarded with jealous solicitude. To overthrow
the expressed will of a large number of voters for no fault of their
own and solely because of some harmless irregularity would in
many cases defeat the paramount object of the election laws [15
N.J. Super. at 18-19].

It has thus been recognized by the New Jersey courts that technical ir-
regularities in election procedures cannot serve to invalidate the results
of an otherwise fair election and thus frustrate the expressed will of the
electorate. In Wene v. Meyner, 13 N.J. 185, 196 (1953), this essential policy
was aptly expressed.

Where, as here, there is an unwitting omission of a formal re-
quirement otherwise supplied in substance, the ballots are in-
vulnerable; the overturning of the result in such circumstances
would frustruate the will of the voters for errors and omissions
of form not related to the merits; and this would do violence to
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the legislative will. In this regard, acts and omissions by the
district board mandatory before election may for reasons of
policy be deemed directory after the election, if it indubitably
appears that the election result was not thereby prejudiced. The
question is essentially one of fairness in the election. An election
is not vitiated by the defaults of election officers not involving
malconduct or fraud, unless it be shown that thereby the free
expression of the popular will in all human likelihood has been
thwarted. :

The text of Public Question No. 2 on the official ballot contained
all of the information set forth in Section 22 of Senate Bill No. 2095. Thus,
the statement contained the question to be voted upon as well as the
interpretive statement appearing in the Act. The incorporation on the
ballot of additional information concerning how the bonds might be re-
financed was merely superfluous. Because the Act already specifically set
forth the manner in which the bonds could be refinanced, the inclusion
of this information was not misleading; but rather a harmless irregularity.
If anything, the voters were given more information than was necessary
under the Act and, significantly, voter approval for such refinancing was
not required pursuant to Art. 8, Sec. 2, par. 3. It is thus clear that the
inclusion of the information on the ballot which had been deleted from
the Act concerning the refinancing of bonds did not constitute a material
deviation from the substantive objective of the Bond Act. For these
reasons, it is our opinion the Human Services Facilities Construction Bond
Act of 1984 was duly and validly approved by the people at the General
Election. The Issuing Officials may lawfully issue bonds in accordance with
the provisions of the Human Services Facilities Construction Bond Act
of 1984.

Very truly yours,
MICHAEL R. COLE
Acting Attorney General
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A.
Administrative Law, Office of—

Hearings on branch banking applications are not
contested cases required to be conducted
before administrative law judge. F.O. 6, 1979.

Jurisdiction over contested cases lies in OAL.
F.O. 4, 1979.

Administrative Rules—
Procedural defects in Public Health Council’s
adoption of rules regulating smoking require
new notice and opportunity for hearing. F.O.
7, 1978.
Adoption—
Refusal of advance consent for blood transfusion
does not bar Jehovah's Witnesses from adop-
tion rights. F.O. 20, 1979.

Advertising—

Regulations which prohibit optometrists from
soliciting optometric services are invalid. F.O.
17, 1980.

Age—

Maximum hiring age for law enforcement person-
nel valid only when it is impossible to assess
fitness of individual applicants over prescribed
age. F.O. 1, 1984,

Statutory provisions requiring mandatory retire-
ment prior to age 70 invalid, F.O. 5, 1983.

Alcohol Beverage Control, Division of—

Malt beverages may be sold for off-premises con-
sumption during same days and hours that
municipalities permit on-premises consump-
tion of alcoholic beverages. F.O. 10, 1978.

Attorney and Client—

Attorneys subject to requi ts of
Real Estate Act except for professional duties
within the scope of practice of law. F.O. 13,
1979.

Automobile—

Dept. of Transportation may lend federal funds
to employers for purchase of van pool vehicles.
F.O. 16, 1980.

Automobile—
See also Motor Vehicles,

B.
Banks and Banking—

Anti-Redlining Act violated when criteria for
home mortgages has disproportionate effect
on certain neighborhoods. F.O. 7, 1979,

Bank may assess prepayment penalty against bor-
rower who prepays an installment loan prior
to due date of first payment, F.O. 1, 1983,

Bank moneys may not be used to establish or
administer a political action committee. F.O.
14, 1979.
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Customers of out-of-state banking institutions

may access their accounts through automatic:

teller machines operated by New Jersey banks,
F.O. 6, 1982,

Hearings on bank charter applications are con-
tested cases and must be conducted by admin-
istrative law judge. F.O. 1S5, 1979.

Hearings on branch banking applications are not
contested cases required to be conducted
before administrative law judge. F.O. 6, 1979,

Interest rate on secondary mortgage loan may not
be increased during first three years of loan
term. F.O. 3, 1982.

Lending institution may inquire into marital
status of prospective borrower in order to

protect its security interest. F.O. 7, 1983.
Bingo—
Cable television bingo game does not violate state
gambling law. F.O. 9, 1978.
Bonds—
Additional wording included on bailot of Human

Services Facilities Construction Bond Act of

1984 did not constitute material deviation

from substantive objective of Act. F.O. 2, |

1984.

Insurance corporation may give financial support -

to passage of Transportation Rehabilitation
and Improvement Bond Issue. F.O. 23, 1979.

C.
Cable Television, Office of—

Municipality may own and operate cable tele-
vision system. F.O. 5, 1978.

Television bingo game does not violate state gam-
bling law. F.O. 9, 1978.

Casino Control Commission—

Casino may sponsor backgammon tournament
provided no admission is charged. F.O. I,
1980.

Casino-related promotions constitute unlawful

gambling only if participant risks something of

value. F.O. 6, 1983.

Proposed casino craps tournament violates Penal
Code's prohibition against gambling. F.O. 9,
1981.

Citizens and Citizenship—~

Public school teachers must satisfy statutory:

citizenship requirements. F.O. 18, 1980.

State can require public school teachers to be or
declare intention to become citizens. F.O. 12,
1979.

Colleges and Universities—

Alumni associations and development funds or-
ganized and operated independent of state col-
leges are not subject to statutory requirements
imposed on state agencies. F.O. 2, 1981.

State Colleges may not form independent corpor-
ations to carry out college functions unless all
statutory requirements imposed on state agen-
cies are satisfied. F.O. 22, 1980.

Community Affairs, Department of—

Construction of resource recovery facilities sub-
ject to Local Public Contracts Law. F.O. 14,
1980.

Jurisdiction to hear cases under Relocation As-
sistance Act. F.O. 3, 1979.

Treatment of proceeds of sale of municipal assets
under Local Government Law. F.O. 23, 1980.

Urban aid moneys treated as modification under
Local Government Cap Law. F.O. 21, 1980.

Consumer Affairs, Division of—

IRA and Keough Plan accounts providing pro-
fessional management services for a fec are
consumer contracts and should conform to
Plain Language Law, N.J.S.A. 56:12-2. F.O. 7,
1982.

Corporations—

State Colleges may not form independent corpor-
ations to carry out college functions unless all
statutory requirements imposed on state agen-
cies are satisfied. F.O. 22, 1980.

Corrections, Department of—

Chief executive officer of prison has discretion to
restore forfeited commutation credits. F.O. 8,
1979.

Commutation and/or work credits awarded to
sex offenders under Penal Code. F.O. {1, 1980.

Parolee who absents himself from parole super-
vision cannot claim credit for “street time.”
F.O. 25, 1979.

Single parole eligibility date should be calculated
on aggregated sentence. F.O. 26, 1979.

Counties—

Construction of resource recovery facilities sub-
ject to Local Public Contracts Law. F.O. 14,
1980.

Not authorized to participate in commercially
managed deferred compensation plans. F.O. 2,
1980.

D.
Domicile and Residence—
Residency requirement for ticensure of podiatrists
unconstitutional. F.O. 24, 1980.
Durgs and Narcotics—
Pharmacists must substitute generic drugs unless
expressly prohibited by prescriber. F.O. 17,
1979. .

E.

Education, Commissioner of—
Auxiliary services contract must be approved by
Commissioner of Eduation. F.O. I, 1984,
Education, Department of—
State can require public school teachers to be or
declare intention to become citizens. F.O. 12,
1979.
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Public school teachers must satisfy statutory
citizenship requirements. F.O. 18, 1980.

Educational Services Commission—
Auxiliary services contract between private agen-
cy and local school board must be approved
by Commissioner of Education. F.O. 1, 1984,

Election Law Enforcement Commission—

Bank moneys may not be used to establish or
administer political action committee. F.O. 14,
1979.

Insurance corporation may give financial support
to passage of Transportation Rehabilitation
and Improvement Bond Issue. F.O. 23, 1979

Non-insurance holding corporation of insurance
company licensed to do business in this state
is prohibited from making political contribu-
tions. F.O. 4, 1983.

Elections—

Additional wording included on ballot of Human
Services Facilities Construction Bond Act of
1984 did not constitute material deviation
from objective of Act. F.O. 2, 1984.

Qualifications for office. F.O. 5, 1980.

Eminent Domain—

Department of Community Affairs has jurisdic-
tion to hear cases under Relocation Assistance
Act. F.O. 3, 1979.

No legal impediment to Statc purchase of prop-
erty in excess of appraised value. F.O. 8, 1980.

Environmental Protection, Department of—
DEP may regulate development on “water-front”
portion of uplands adjacent to navigable
waters or streams. F.O. 6, 1980.
Solid waste management districts authorized to
direct waste to preferred facilities and to estab-
. lish uniform rates. F.O. 12, 1980.
Solid waste management districts may require
that waste be directed to specific disposal fa-
cilities. F.O. 3, 1980.

E

Food Stamp Program—
State and county welfare agencies responsible for
investigation of abuses in Food Stamp pro-

gram. F.O. 2, 1978.

Freedom of Religion—
Refusal of advance consent for blood transfusion
does not bar Jehovah's Witnesses from adop-
tion rights. F.O. 20, 1979.

G.
Gaming—

Cable television bingo game does not violate State
gambling law. F.O. 9, 1979,

Casino may sponsor backgammon tournament
provided no admission is charged. F.O. I,
1980.

Casino-related promotions constitute unlawful
gambling only if participant risks something of
value. F.O. 6, 1983.



New Jersey State Lottery may use consumer-op-
erated video game. F.O. 5, 1982.

N.J.S.A. 5:5-64 does not permit carryover of un-
distributed percentage of pari-mututal pool to
the next racing day. F.O. 19, 1980.

Proposed casino craps tournament violates Penal
Code’s prohibition against gambling. F.O. 9,
1981.

Uncollected checks received by casino licensee
and not deposited in accordance with N.J.S.A.
5:12-101(b) and (c) do not constitute taxable
gross income. F.O. 7, 1981.

Government Immunity and Liability—

Dept of Transportation is immune from local
land use regulations in proceeding with Erie
Lackawanna reelectrification project. F.O. 4,
1978.

Green Acres Program—

No legal impediment to State purchase of prop-

erty in excess of appraised value. F.O. 8, 1980.

H.

Hackensack Meadowlands Development Com-
mission—
HMDC has authority to control flow of solid
waste within District. F.O. 18, 1979,

Health Benefits Commission, State—
Equality of benefits for all public employees at
State and local level. F.O. 8, 1981.

Health, Department of—

Nursing home rate reimbursement appeal is con-

tested case. F.O, 10, 1979.
Higher Education, Department of—

Alumni association and development funds or-
ganized and operated independent of state col-
leges are not subject to statutory requirements
imposed on state agencies. F.O. 2, 1981.

Board of Higher Education does not have
authority to license foreign medical schools
nor regulate their course of instruction. F.O.
25, 1980.

State colleges may not form independent corpor-
ations to carry out college functions unless all
statutory requirements imposed on state agen-
cies are satisfied. F.O. 22, 1980.

Hospitals and Nursing Homes—

Rate reimbursement appeal is contested case..

F.O. 10, 1979.

Senior citizens who are inpatients in nursing
homes or hospital may not be excluded from
benefits of Pharmaceutical Assistance for the
Aged Program. F.O. 3, 1978.

Hospitals and Nursing Homes—

See also Psychiatric Hospitals.

Human Services, Commissioner—

Senior citizens who are inpatients in nursing
homes or hospitals may not be excluded from
benefits of Pharmaceutical Assistance for the
Aged program. F.O. 3, 1978.
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Human Services Facilities Construction Bond Act
of 1984—

Additional wording included on ballot did not
constitute material deviation from substantive
objective of Act. F.O. 2, 1984,

Husband and Wife—

Lending institution may inquire into marital
status of prospective borrower in order to
protect its security interest. F.O. 7, 1983,

Senior citizen homestead rebate available to
surviving spouse who meets certain conditions,
F.O. 24, 1979.

Insurance—

Commissioner of Insurance has authority to de-
termine reasonable rates as applied to particu-
lar insurance. F.O. I, 1978.

Insurance corporation may give financial support
to passage of Transportation Rehabilitation
and Improvement Bond Issue. F.O. 23, 1979.

Non-insurance holding corporation of insurance
company licensed to do business in this state
is prohibited from making political contribu-
tions. F.O. 4, 1983.

Regulation of insurers’ nonrenewal of auto prop-
erty damage coverage. F.O. 8, 1982.

Interest—

Rate on secondary mortgate loan may not be
increased during first three years of long term.
F.O. 3, 1982.

Intoxicating Liquors—

Malt beverages may be sold for off-premises con-
sumption during same days and hours that
municipalities permit on-premises consump-
tion of alcoholic beverage. F.O. 10, 1978.

8
Jehovah's Witnesses—

Refusal of advance consent for blood transfusion

does not bar Jehovah’s Witnesses from adop-
tion rights. F.O. 20, 1979.

E:
Labor and Industry, Department of—

Sick leave payments constitute wages for purpose
of calculating base year earnings under
N.J.S.A. 43:21-27. F.O. 20, 1980.

Legislature—

Legislative veto of agency rules by concurrent
resolution violates N.J. Constitution. F.O. 3,
1981.

Qualifications for office. F.O. 5, 1980.

Licenses—

Motor vehicle license suspension hearing is con-
tested case and must be conducted by Admin-
istrative Law Judge. F.O. 22, 1979.

“Lifeline” Law—

Board of Public Utilities report does not contain

proposed “lifeline™ rate. F.O. 1, 1979.

Local Government Cap Law—

Expenditures for programs reimbursed by Feder-
al or State funds excluded from cap. F.O. 4,
1982

Moneys appropriated in anticipation of deficit in
municipally owned utility not exempt from
budget cap. F.O. 4, 1980.

Municipal or county expenditures for implemen-
tation of solid waste management plans not
generally exempt from local government cap.
F.O. 16, 1979.

Municipality may make emergency appropriation
for purpose unforseen at time of budget adop-
tion or for which provision was inadequate.
F.O. 26, 1980. :

Portion of revenue generated by in-lieu of tax
payments may be excluded from municipal
budget cap. F.O. 7, 1980.

Treatment of proceeds of sale of municipal assets.
F.O. 23, 1980.

Treatment of Urban Aid moneys. F.O. 21, 1980.

Local Government Services, Division of—

Bidding requirements of Local Public Contracts
Law applies to all purchase of goods and ser-
vices. F.O. 2, 1983,

Counties and municipalities not authorized to
participate in commercially managed deferred
compensation plans. F.O. 2, 1980.

Emergency appropriations under N.J.S.A.
40A:4-46 can only be made for purpose un-
forseen at adoption of municipal budget. F.O.
10, 1980.

Lotteries—

Cable television bingo game does not violate state
gambling law. F.0. 9, 1978.

New Jersey State Lottery may use consumer oper-
ated video game. F.O. 5, 1982.

M.

Marlboro State Hospital—

Special police have authority to patrol perimeter

adjacent to institution. F.O. 19, 1979.
Marriage and Divorce—

Lending institution may inquire into marital
status of prospective borrower in order to
protect its security interest. F.O. 7, 1983.

Medical Assistance and Health Services, Division
of—

Senior citizens who are inpatients in nursing
homes or hospitals may not be excluded from
benefits of Pharmaccutical Assistance for the
Aged Program. F.O. 3, 1978.

Medical Examiners, State Board of—

Board of Higher Education does not have
authority to license foreign medical schools
nor regulate their courses of instruction.
FO.0. 25, 1980.

Medicare and Medicaid—

Senior citizens who are inpatients in nursing

homes or hospitals may not be excluded from
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benefits of Pharmaceutical Assistance for the
Aged Program. F.O. 3, 1978.
Mortgages—

Anti-Redlining Act violated when criteria for
home mortgages has disproportionate effect
on certain neighborhoods. F.O. 7, 1979.

Interest rate on secondary mortgage loan may not
be increased during first three years of loan
term. F.O. 3, 1982.

Motor Vehicles—

Conviction on subsequent alcohol related offense
not required to revoke driving privileges of
motorist who refuses to take breath chemical
test on subsequent drunk-driving violation.
F.O. 4, 1981.

Truck found on New Jersey highway loaded in
excess of weight limitation specified on its
foreign registration does not violate N.J.S.A.
39:3-84.3. F.O. 11, 1979.

Motor Vehicles, Division of—

Certificates issued to intrastate carriers of bulk
commodities under grandfather clause permit
limited activities only. F.O. 12, 1978,

Motor vehicle license suspension hearing is con-
tested case and must be conducted by Admin-
istrative Law Judge. F.O. 22, 1979.

Municipal Corporations—

Budgets—Emergency appropriations under
N.J.S.A. 40A:4-46 can only be made for
purpose unforseen at adoption of local budget.
F.O. 10, 1980.

Budgets—Moneys appropriated in anticipation of

- deficit in municipally owned utility not exempt
from budget cap, F.O. 4, 1980.

Budgets—Municipality may make emergency ap-
propriation for purpose unforseen at time of
budget adoption or for which provision was
inadequate. F.O. 26, 1980.

Budgets-—Portion of revenue of in-lieu of tax pay-
ments may be cxcluded from municipal budget
cap. F.O. 7, 1980.

Budgets—Spending limitations of cap law do not
apply to expenditures made to provide
matching funds. F.O. 4, 1982.

Budgets—Treatment of proceeds of sale of mu-
nicipal assets under Local Government Cap
Law. F.O. 23, 1980.

Department of Community Affairs has jurisdic-
tion to hear cases under Relocation Assistance
Act. F.O. 3, 1979.

Municipality may own and operate cable tele-
vision system. F.O. 5, 1978.

No authorization to participate in commercially
managed deferred compensation plans. F.O. 2,
1980.

N.
Natural Resource Council—
Absent adcquate compensation, Natural Re-
source Council may not grant perpetual lease
of State tidelands to municipality. F.O. 8,
1978.



New Jersey Racing Commission—

Amendatory legislation required to permit tele-
phone wagering at licensed racetracks. F.O. 6,
1981.

N.J.S.A. 5:5-64 does not permit carryover of un-
distributed pari-mutual pool to the next racing
day. F.O. 19, 1980.

New Jersey State Lottery—

May use consumer operated video games. F.O. 5,

1982.

Nursing Homes—
See Hospitals and Nursing Homes.

0.

Officers—
Qualifications for office. F.O. 5, 1980.

Optometrists, New Jersey Board of—
Board's right to prior approval over vision service
plans is limited to provision of quality eye care.
F.O. 13, 1980.
Regulations which prohibit optometrists from
soliciting optometric services are invalid. F.O.
17, 1980.

P.

Parole Board, New Jersey State—

Board may revoke parole for failure to pay fines
but may not impose forfeiture of ““street time.”
F.O. 21, 1979.

Commutation and/or work credits awarded to
sex offenders under Penal Code. F.O. 11, 1980.

Parole eligibility status of sex offenders sentenced
to Adult Diagnostic and Treatment Center.
F.O. 5, 1981.

Parolee who absents himself from parole super-
vision cannot claim credit for *‘street time."”
F.O. 25, 1979.

Single parole eligibility date should be calculated
on aggregated sentence. F.O. 26, 1979.

Penalties—
Bank may assess prepayment penalty against bor-
rower who prepays an installment loan prior
to due date of first payment. F.O. |, 1983.

Pensions—

Income received by non-resident from New Jersey
pension source is subject to Gross Income Tax.
F.O. 5, 1979.

Pensions, Division of—

Equality of health benefits for all public em-
ployees at state and local level. F.O. 8, 1981.

Statutory provisions requiring mandatory retire-
ment -prior to age 70 invalid. F.O. 5, 1983.

Pharmaceutical Assistance for the Aged—

Senior citizens who are inpatients in nursing
homes or hospitals may not be excluded from
benefits of program. F.O. 3, 1978.

Pharmacy, Board of—

Pharmacists must substitute generic drugs unless
expressly prohibited by provider. F.O. 17,
1979.
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Plain Languge Law—

Effective date. F.O. 1, 1982.

IRA and Keough Plan accounts providing pro-
fessional management services for a fec are
consumer contracts and should conform to
Plain Language Law, N.J.S.A. 56:12-2. F.0.7,
1982.

Police and Peace Officers—

Off duty municipal police may engage in police
related activities so long as they do not con-
stitute business of private detective. F.O. 11,
1978.

Special police at Marlboro State Hospital have
authority to patrol perimeter raods adjacent to
institutions. F.0. 19, 1979.

Preemption—

Dept. of Transportation is immune from local
land use regulations in proceeding with Erie
Lackawanna reelectrification project. F.O. 4,
1978.

Pregnancy—
Temporary disability claims based upon preg-
nancy or childbirth must be treated the same-
as all other claims. F.O. 2, 1979.

Prisons—

Chief executive officer of prison has discretion to
restore forfeited commutation credits. F.O. 8,
1979.

Professional Boards—

Board of Higher Education does not have
authority to license foreign medical schools or
regulate their course of instruction in this state.
F.O. 25, 1980.

Majority of membership of a professional board
constitutes a quorum. F.O. 6, 1978.

New Jersey Board of Optometrists right to prior
approval over vision service plans is limited to
provision of quality eye care. F.O. 13, 1978.

Residency required for licensure of podiatrists
through endorsement of out-of-state licenses is
unconstitutional. F.O. 24, 1980.

Psychiatric Hospitals, State—
Special police at Marlboro State Hospital have
authority to patrol perimeter roads adjacent to
institutions. F.O. 19, 1979.

Public Contracts—

Auxiliary services contact between private agency
and local school board must be approved by
Commissioner of Education. F.O. 1, 1984,

Bidding requirements of Local Public Contracts
Law apply to all purchases of goods and ser-
vices. F.O. 2, 1983.

Construction of resource recovery facilities sub-
ject to Local Public Contracts Law. F.O. 14,
1980.

Mandatory disclosure of principal partners or
stockholders prior to award of public contrat
designed to protect integrity of public bidding
process. F.O. 9, 1980.

Public Funds—
Dept. of Transportation may lend federal funds

to employers for purchase of vanpool vehicles.
F.O. 16, 1980.

No legal impediment to State purchase of prop-

erty in excess of appraised value. F.O. 8, 1980.
Public Health Council—

Procedural defects in Public Health Council's
adoption of rules regulating smoking require
new notice and opportunity for hearing. F.O.
7, 1978.

Regulation of smoking in public places is gov-
erned by municipal ordinance. F.O. 27, 1979.

Public Officials and Employees—

Counties and municipalities not authorized to
participate in commercially managed deferred
compensation plans. F.O. 2, 1980.

Public Utilities—

Municipality may own and operate cable tele-

vision system. F.O. 5, 1978.
Public Utilities, Board of—

Board report does not contain proposed “lifeline”
rate. F.O. 1, 1979.

Hackensack Meadowlands Development Com-
mission has authority to control flow of solid
waste within District. F.O. 8, 1979,

Solid waste management districts may require
that waste be directed to specific disposal fa-
cilities. F.O. 3, 1980.

Public Welfare, Division of—

Municipalities governed by Optional Municipal
Charter Act may abolish local assistance
board. F.O. 15, 1980.

Spending limitations of N.J.S.A. 40A:4-45.1 et
seq. do not apply to expenditures for matching
funds or for programs reimbursed entirely
from federal or state funds. F.O, 4, 1982.

Q.
Quorums—
Majority of membership of a professional board
constitutes a quorum. F.O. 6, 1978.

R.
Real Estate Commission—

Attorneys subject to licensure requirements of
Real Estate Act except for professional duties
within scope of practice of law. F.O. 13, 1979.

Riparian Lands—

Absent adequate compensation, Natural Re-
sources Council may not grant perpetual lease
of state tidelands to municipality. F.O. 8, 1978.

DEP may regulate development on water-front
portion of uplands adjacent to navigable
waters or streams. F.O. 6, 1980.

S.
Sales—
Motor fuels retailers may offer discounts for cash
sales. F.O. 2, 1982,
Schools and School Districts—
Auxiliary services contract between private agen-
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cy and local school board must be approved
by Commissioner of Education. F.O. 1, 1981.

State can require public school teachers to be or
declare intention to become citizens. F.O. 12,
1979. .

Separation of Powers—

Legislative veto of agency rules by concurrent
resolution violates N.J. Constitution. F.O. 3,
1981.

Sex Discrimination—

Lending institution may inquire into marital
status of prospective borrower in order to
protect its security interest. F.O. 7, 1983.

Temporary disability claims based upon preg-
nancy or childbirth must be treated the same
as all other claims. F.O, 2, 1978.

Smoking—

Procedural defects in Public Health Council’s
adoption of rules regulating smoking require
new notice and opportunity for hearing. F.O.
7, 1978.

" Regulation of smoking in public places is gov-
erned by municipal ordinance. F.O. 27, 1979.
Solid Waste Management—

Districts authorized to direct waste to preferred
facilities and to establish uniform rates. F.O.
12, 1980.

Municipal or county expenditures for implemen-
tation of solid waste management plans not
generally exempt form Local Government Cap
Law. F.O. 16, 1979.

Solid waste management districts may require
that waste be directed to specific disposal fa-
cilities. F.O. 3, 1980.

Solid Waste Utility Control Act. F.O. 3, 1980.

State Police, Division of—

Maximum hiring age for law enforcement person-
nel valid only when it is impossible to assess
fitness of individual applicants over prescribed
age. F.O. 1, 1984,

Statutory Construction—

Certificates issued to intrastate carriers of bulk
commodities under ‘“‘grandfather™ clause per-
mit limited activities only. F.O. 12, 1978.

Effective date of Plain Language Act. F.O. I,
1982.

Emergency appropriations under N.J.S.A.
40A:4-46 can only be made for purpose un-
forseen at adoption of municipal budget. F.O.
10, 1980.

T.
Taxation—

Income received by non-resident from New Jersey
pension source is subject to Gross Income Tax.
F.0. 5, 1979.

Senior citizen homestead rebate available to
surviving spouse who meets certain conditions.
F.O. 24, 1979,

Temporary disability benefits excludable from
Gross Income Tax, F.O. 9, 1979.



Teachers—

Public school teachers must satisfy citizenship re-
quirements. F.O. 18, 1980.

State can require public school teachers to be or
declare intention to become citizens. F.O. 12,
1979.

Television and Radio— .

Municipality may own and operate cable tele-
vision system. F.O. 5, 1978.

Temporary Disability Benefits—

Claims based on pregnancy or childbirth must be
treated same as all other claims. F.O. 2, 1979.

Excludable from New Jersey Gross Income Tax.
F.O. 9, 1979.

Tidelands—

Absent adequate compensation, Natural Re-
source Council may not grant perpetual lease
of state tidelands to municipality. F.O. 8, 1978.

Discretion to fix price for grant of state’s interest
in tidelands based on underlying value without
improvements. F.O. 3, 1983.

Transportation, Department of—

Immune from local land use regulations in
proceeding with Erie Lackawanna reelec-
trification project. F.O. 4, 1978.

Insurance corporation may give financial support
to passage of Transportation Rehabilitation
and Improvement Bond Issue. F.O. 23, 1979.

May lend federal funds to employers for purchase
of vanpool vehicles. F.O. 16, 1980.

V.

Vanpools—
See Transportation, Dept. of

w.

Waterfront Development Law—

DEP may regulate development on “‘water-front”™
portion of uplands adjacent to navigable
waters or streams. F.O. 6, 1980.

Welfare Assistance—

State and county welfare agencies responsible for
investigation of abuses in Food Stamp Pro-
gram. F.O. 2, 1978.

Women—
Temporary disability benefits based upon preg-
nancy or childbirth must be treated the same
as all other claims. F.O. 2, 1979.
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Words and Phrases—

*“Bid"—Mandatory disclosure of principal part-
ners or stockholders prior to award or public
contract designed to protect integrity of bid-
ding process. F.O. 9, 1980.

“Certificate of registration"—Truck found on
New Jersey highway loaded in excess of weight
limitation specified on its foreign registration
does not violate N.J.S.A. 39:3-84.3. F.O. 11,
1979.

“Consumer contract”—F.0. 7, 1982.

“Emergency”’—Municipality may make emerg-
ency appropriation for purpose unforseen at
time of budget adoption or for which provision
was inadequate, F.O. 26, 1980.

“Emergency”—Emergency appropriations under
N.J.S.A. 40A:4-46 can only be made for

" purpose unforseen at adoption of municipal
budget. F.O. 10, 1980.

“Pool”—as used in N.J.S.A. 5:5-64. F.O. 19,
1980.

“Rebate"—F.0. 2, 1982,

“Street time"—Board may revoke parole for fail-
ure to pay fines but may not impose forfeiture.
F.O. 21, 1979.

“*Wages"—Sick leave payments constitute wages
for purpose of calculating base year earnings

under N.J.S.A. 43:21-27. F.O. 20, 1980.

“Water-front”—DEP may regulate development
on water-front portion of uplands adjacent to
navigable waters or streams. F.O. 6, 1980,

Y.

Youth and Family Services, Division of-—
Refusal of advance consent for blood transfusion
does not bar Jehovah’s Witnesses from adop-
tion rights. F.O. 20, 1979.

Z.
Zoning—

Dept. of Transportation is immune from local ..

land use regulation in proceeding with Erie
Lackawanna reelectrification project. F.O. 4,
1978.

NEW JERSEY CONSTITUTION OF 1947

Art. IV, sec. 1, par. 2
Art. 1V, sec. 7, par. 2

Art. IV, sec. 7, par. 2

L. 1970, ¢. 13
L. 1981, c. 27
L. 1981, c. 56

2A:121-6
2A:164-8
2A:164-10
2C:33-13
2C:37-ler seq.

2C:37-2
2C:43-9(b)

2C:46-2
2C:47-4(b)
2C:47-5

5:5-62

5:5-64

5:8-24et seq.
5:12-24
5:12-101(b) and (c)
10:5-12(i)
12:3-7
12:3-37.1
12:5-3
13:1B-13.13
13:1E-1 et seq.
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