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Wetuwm George S. Coe and "
[ George Opdy-Jce,
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and

W New Jersey Midland
Railway Company, and

others,
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Defendants. >

Petition of C. A. Wortendylce.

[Filed August 9, 1875.]

~~Bonorable Theodore Runyon, Chancellor of the State
of New Jersey.

(th Petltlon °f Cornelills A- W ortendyke respectfully

¢ ’batheis President of said New Jersey Midland Railway
andisT’ haS *een since its organization, and has been
tios (U fr witil ail oi> its business transactions and opera-

dtheT WItJl all oi lts affair® and Property, up to the time
Aappointment of receivers to take charge of the same.
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COURT OF ERRORS AND APPEALS.

Il. Owing to the embarrassed financial condition of sid
company, caused by the failure of The New York and Oswel
Midland Railway Company to fulfil their obligations and col
tracts, made with said New Jersey Midland Railway Coal
pany, its officers were obliged to resort to every means within!
their power to continue the operation of said road and t
preserve the property of the company from disastrous depreci
ation, and from total loss to its creditors. Among other thinu
for this purpose they were obliged to and did purchase loci

10 motives and rolling stock for the use of the company, to bd
paid for by instalments, and to remain the property of till
sellers until the purchase money had heen entirely paid
satisfied.

I11. Before the appointment by your Honor of receivers
take charge of the property and affairs of said company, cel
tain instalments had become due and payable on account of
said rolling stock, which said company had not the means tJ
pay. In order to preserve said property for the henefit of
said company and its creditors, your petitioner and Hezekiahl

20 Watkins, De W itt C. Littlejohn, E. Theodore Bell, Henryu
Low, John N. Gamewell, Garret A. Hobart, Richard P. Tei|
hune, and Samuel E. OIlmsted, who were directors and
cers of said company, advanced and paid on account of sail
rolling stock to the several owners thereof about the sumol
seventeen thousand dollars, with the understanding that the
should, for their own security, until said company were m
condition to reimburse and pay back such advancements, bl
subrogated to all the rights of said owners of said rol
stock, and should, upon the payment of the balance

30 thereon, themselves become the owners of said rolling stock
and hold the same for the bhenefit of said company until remi
bursed and paid back by said company for the advancement!
thus made by them. No note or other ohligation was give|
by said company for said advancements, except in oneortfff
cases, and the same were not made as an ordinary loan tof
company, but were only paid for the purpose of saving th|
property of said company as aforesaid, and with the exprel
understanding that they should he subrogated to the exteiu
of said advancements to the rights of the vendors and owne

40 of said rolling stock.
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IV. After your petitioners an |1 the other directors and oth-
asof sai<i company had made said advancements and pay-
ments on account of said rolling stock, and before the full bal-
acetue thereon had heen paid, and hefore said company had
Inaid back any of said advancements or anv part thereof, pro-
jceedings were commenced by the complainants in-this suit, in

honorable court, and Garret A. Hobart and James W.
iMcCullough were appointed receivers by your Honor of said
raiirod and all of its property and effects, and invested with
fnipower and control over the same, according to law, subject
niy to the direction and control of your Honor in this honor-

He court, over the same. The said receivers now have pos-
and use of all of said rolling stock, which was thus
preserved to said company arid its creditors by the advance-
Imenis made by your petitioner and others as afoTSsaid, and
iesame is being used for the benefit of said complainants in
Bs suit .

V. By reason of such proceedings, your petitioner, and
lose advancing said money for the bhenefit of said company
alits creditors, have bheen deprived of all means of heing
Isecwred and paid back the moneys thus advanced them, save
ythe aid of your Honor in this honorahle court. They have
aplied to said receivers for the payment of said moneys, but
theydecline to make the same without the special order of
yor Honor for that purpose.
four petitioner, therefore, prays that your Honor will make
aorder directing that your petitioner, and the said Hezekiah-
Watkins, De W itt C. Littlejohn, E. Theodore Bell, Henry, R.
tow, John N. Gamewell, Garret A. Hobart, Richard P. Ter-
pne and Samuel E. Olmsted may be subrogated to the rights
ofsaid vendors of said rolling stock, mentioned in said peti-
on to the extent of the advancements made by them to
M vendors, on account of the same, and that said receivers
r paytoyour petitioner and others, directors and officers of
r 1 company, hereinbefore named, the amount of money by
emrespectively advanced, on account of said rolling stock,
I jere'nhetore set forth, with the interest which has accrued
ereon, and that your Honor will make such order in the
menises as, to your Honor, shall seem meet, and may he agree-
1* 1°equity and good conscience.

LINN & BABBITT, solicitors of Petitioner.

40



4 COURT OF ERRORS AND APPEALS.

Hudson county,ss.— Cornelius A. Wortendyke, being duly
sworn, on his oath saith that the facts set forth in the ahove
petition are true.

6. A. Wortendyke.

Subscribed and sworn this 7th day of August, 1875.
A. B. Bunting, m . ¢.

Order to Show Cause.

[Filed August 9, 1875.]

Upon reading and tiling the petition of Cornelius A. Wor-
Id tendyke in the above stated case, it is on this ninth day of
August, eighteen hundred and seventy-five, ordered hy the
Chancellor, that said complainants, and Garret A. Hobart and
James W . McCullough, the receivers appointed in the ahove
stated case, do show cause before the Chancellor, at his cham-
bers in the city of Newark, on Monday, the twenty-third day
of August instant, at ten o’'clock in the forenoon, why the
prayer of said petition should not be granted ; and it is fur-
ther ordered, that either party may take testimony on two
days notice to the other party, to he used on the hearing of

20 said
receivers, and upon the

of this order, be served upon said
solicitors of ~aid complainant, within five days from this date.

THEODORE RUNYON, G

Testimony.

New York, Aug. 20th, 1875.

Evidence taken by consent of the counsel for the'complainants,
counsel for the receivers, and counsel for the petitioners, to he
used on the rule to show cause granted in this case on pe-
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tition of Cornelius A. Worfendyke, at the office of the re-
ceivers, No. 93 Liberty street, this 2<>th day of August,
1815.

E. Theodore Bell, Of Paterson, county of Passaic, N. J.,
being duly sworn, testifies as follows:
By counsel for complainants—

0. You were a director of the New Jersey Midland Rail-

way Company in 1874 9
a. Yes, sir.
o. Had that company contracts for the purchase of rolling

stock, to he paid for by installments, to become the property
ofthe company only when entirely paid for?

aA. They had, sir.

o. Was any money advanced hy any of those directors to
be paid on account of those contracts ?

an. Yes, sir. *
o. By whom, to what amounts, and when?
n. By Hezekiah W atkins, $2,000 00
“ D. C. Littlejohn, 2,000 00
“ H.R.lowe, 2,000 00
“ C.A. Wortendyke, 2,000 00
“ G.A. Hobart, 1,000 00
“ R.P. Terhune, 2,000 o00.
“ §$.E. Olmsted, 2,000 00
“ E.T. Bell, 1,871 84
“ J; M. Gainwell, 8,559 175
Total, *$18.,431 60

o. When was that money advanced ?

a. During July of 1874; part payments were made in notes
maturing as Iatevsnme of them, as October, all of which, how-
ever, have heen paid.

o. Were installments due at that time to the owners of the
rolling stock on account of these contracts?

a. Yes, sir.

o. Were they necessary to he paid in order to preserve the
property for the henefit of the company ?

a. They were, sir.
o\ Was there any understanding asto what position these
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6 COURT OF ERRORS AND APPEALS.

An. We were to hecome the owners of the rolling stock.

o. Were these advances made in the ordinary shape of a
loan to the railway company?.

an. The money was returned to the railway company, and
the railway company returned it to the parties.

o. Did you take obligation to the railway company ?

A. No, sir; itisavonaftine loan without any ohligation of
the railway company bheing given for it.

o. If | understand you then, the persons advancing this
money were to be subrogated to the rights of the owners of
the rolling stock ?

a . These parties advancing the money were to be put in
tlie place of the owners of the rolling stock, and to hecome the
owners of it themselves, when paid for.

o. Has that money ever heen paid back by the railway
company ?

a. No, sir.

o. Has the whole amount due the owners of the rolling
stock, yet heen paid ?

a. No, sir; it has not yet hbecome due.

Cross-examination—

o. Were you an officer of the company otherwise than asa
director, at this time 2

a. | believe 1 have the honor to he the chairman of the
financial com m ittee.

o. Not treasurer ?

n. No, sir.

o Ho vou know of your own knowledge that these pay-
ments were made by the different directors you have named ?

n. Yes, sir; the payments were paid to me, and | paid
them over to the company.

o. Were the contracts of which you have spoken, all with
one company ? o#.

aA. No, sir; with sundry parties.

¢o. Name them?

an. They consisted of Mr. Adams, The Bristol and South
"Wyales Railway Wagon Company, Cummings Car Company,
Rhode Island Locomotive Works and the Herrick Car Works.
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¢« Payments were made by the directors yon have named
on all these contracts?

a. limagine so; | can’'t speak definitely as to that.

o Were all the payments made through you ?

an. Yes, sir; the money was received by me, and turned
over to the company.

o. At what periods did the contracts mature ?

A. Monthly, semi-monthly and weekly ; 1 made a mistake
inmy previous answer: there was a note of the Rhode Island
Locomotive Works for a thousand dollars ($1,00 Y which I did
not pay myself; it was paid by one of the directors for and
on account of the owners of the rolling stock.

o. Under these contracts there were payments to be made
atleastmonthly to the differentoar and locomotive companies 2

Vi Yes sir

o. You have spoken of an agreement hy which the direc-
tors making these payments were to stand in the position of
purchasers of the equipment; how was that agreement made ?

A. We expected to assume these contracts and hecome the
owners of the rolling stock.

o. Was there any agreement in that respect hetween the
individuals you have named and the New Jersey Midland
Railway Company ?

an. Yes, sir.

o. How was this agreement made ?

aA. Under the title of the New Jersey nnlllnu Stock Com -
pany. ; i

o. Have you it? .

a. | have notit; we were a corporation under the laws ot
the State of New Jersey.

o. It was under thatcontract in writing that these persons
you have named took the position of the railway company in
regard to the rolling stock 2 A

a. We were about organizing a rolling company, for. the
purpose of getting and controlling this rolling stock, and then
to let the New Jersey Midland Railway have it.

o. That was never ?

a. Only so far as to pay our money in,— that is as far as
we ever advanced.

10
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By counsel for the receivers—

o. Were the firsUpayments made in July, 18749

A. About that time.

o- Was there at that time any formal agreement hetween
the parties advancing the money and the railway company as
to the character of the transaction?

a. No more than a verbal understanding.

¢ No formal action was taken by the hoard of directors or
by resolution of the company ?

a. No, sir.

o. At what time did you cease making these payments on
account of the rolling stock ?

a. The payments were made from aboutJune orJuly; they
were all made at about one time.

o. The installments subseqguently accruing on account of
the rolling stock were not paid hy these individuals ?

n . No, sir.

o. In making the payments to the rolling stock company
was any receipt taken ?

a. There were two or three—probahly half a dozen receipts
given, only |1 gave them as a member of the rolling stock
company 5 | gave receipts to the individuals who advanced
the money.

o. The owners of the rolling stock gave no receipts?

a . No, sir.

o. Do vou know whether the owners of the rolling stock
gave credit to the railway company on account of the payments
which you made as chairman of the finance committee

A. Thatl don't know.

o. Who did actually pay the money to the owners of the
rolling st"ck ?

a. It was paid by the New Jersey Midland Railway Com-
pany, in check of the company.

o. What you did was to pay the money over to the New
lersey Midland Railway, and not to the owners of the rolling
stock ?

A . Yes, sir.

By counsel—

@. | understand, then, at the time these advances were made
there was a vague understanding, between the members of the
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board to the effect that a rolling stock company should be
fored, who should assume the contracts for the purchase of
the rolling stock under the various contracts you have named ;
that such rolling stock company -should hold these cars to
turn over at a reasonable time to the New Jersey Midland
Railway Company, but that such arrangement was never
finally consummated ?
a. Yes, sir.

Re-direct examination—

By counsel for complainants— 10

o. At the time these advances were made, had the railway
company funds of their own, to make the payments when
they came duu ?

a. They had not.

o. If the payments had not been made, would not the con-
tracts have heen forfeited ?

a. I believe they would.

o. The owners of the rolling stock threatened to take it
away from the company, unless the installments were paid at
that time 2 20

a. Yes, sir.

o. These advancements were made for the purpose of sav-
ing it 2 X

an. Yes, sir.

Re-cross-exatnination—

By counsel for receivers—

o. At the time that these payments were being made, did
the owners of the rolling stock know where the money came
from 2

a. | don't know whether they did, or did not.

o. You had no personal dealings, and was not bhrought in
contact at all, with the owners of the rolling stock; all that
you did was to receive this money from these gentiemen, in
the proportion you have named, and turn it over to the rail-
way company ?

o. Have you in your possession, or under your control, any
hooks, or papers, or documents helonging to the New lJersey
Midland Railway Company?
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a. | have papers in my possession referring to the affairs
of the New Jersey Midhind Railway Company, but not
belonging to the company

o. If you have any, you-would bhe ready at any time to
surrender them to the receivers, would you not?

a. | would.

cornelius A . Wortendyke, heing duly sworn, testifies as
follows:

By counsel for complainants—

10 o. You were director and president of the New Jersey
Midland Railway Company“in 18742

a. Yes, sir.

o. Do you know of the advancement of these moneys made
for the benefit of the company, spoken of by Mr.'Bell in his
testimony ?

a. Yes, sir.

o. Did or did not the owners of the rolling stock under-
stand from whom the money came to make the payments at
that time?

20 a. Yes, sir.

o. What was the understanding between yourself and the
owners of the rolling stock, in reference to making those pay-
ments ?

a. That we should become the owners of the rolling stock,
with the then owners of the rolling stock.

o. Was there any pressing necessity for that money on
'hehalf of the railway company at that time ? If it had not
have been paid, what would have been the consegquence ?

An. We couldn’'t have operated the road.

30 o. Did the owners of this rolling stock peremptorily de-
mand payment, and threaten to take the rolling stock away
if payment was not made?

a. They have, and threatened to take possession of the roll-
ing stock, if they did not pay.

o Then for that reason these advances were made hy the
officers and directors 2

a . ITes, sir.

o. Were the company in a condition to pay that money
themselves at that time?

40 a. No, sir



COURT OF ERRORS AND APPEALS. 11

Q.W ave they ever paid back that money to these per-
sons making advances?

A. Never.

@ This money, for what purpose was it advanced, and to
whom was it paid ? .

A Tt was advanced for the purpose of paying for this
rolling stock; it was paid on account of the rolling stock.

@ When the New Jersey Midland resumed possession of
their property after the failure of the New York and Oswego
Midland, what was the condition of the company as to rolling
stock—had they any ?

A. Yes, we had some ; we had five (5) locomotives, two
(D passenger cars, and two freight cars.

@ Had you enough to operate the road ?'

A. No, sir.

@ It was then absolutely necessary to purchase rolling stock ?

A. We were obliged in the meantime, before we got this
rolling stock, to arrange with the receiver of the New York
Midland, for the amount necessary to operate the road, at a
very great cost.

@ Then the New Jersey Midland was in an embarrassed-
condition, and obliged to make a contract to purchase rolling
stock to be paid for by installments, and the rolling stock so
purchased remained the property of the vendor until paid fori

A. Yes, sir.

@. And it was on account of those purchases that these ad-
vances were made subsequently ?

A. Yei, sir.

Cross-examination—

By counsel for receivers—

@. These payments that were made, were made in checks,
I understood from Mr. Bell, of the Midland Railway where
are those checks ?

A. I suppose they are here in the office.-

Q. Were they turned over to the receivers?

A. Yes, sir.

@ Were there any entries made in the books of N. J. Mid-
land Company, of the transaction ?

A. Yes, sir.
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®. And of the receipt of the money from Mr Bell?

A. Yes, sir.

@. And have these books been turned over to the receivers?

A. Ves, sir.

Q. Have you in your possession or under your control, any
books, papers, deeds or other documents belonging to the New
Jersey Midland Railway Company, that have not been de-
livered to the receivers?

A. None to my recollection

Q. If you have any, are you ready to turn them over to the
receivers ?

A. Yes, sir.

®. Do you know of any books or papers, deeds or other
documents, belonging to or relating to the business of the New
Jersey Midland Railway Company in possession of any one of
the parties in favor of whom this petition is made, which have
not been turned over to the receivers?

A. I do not know of any—no, sir.

Garrett A Hobart, being duly sworn, testifies as follows:

By counsel for complainants—

@’ Please state what you know in reference to the advance-
ment of this money to preserve the property of the railway
company ?

A. I know more particularly, Mr. Linn, about my own
advance, which was one thousand dollars ($U>00); I made
the payment direct to Mr. Bell; I never received any check,
note, or receipt forit; my understanding was, that I was to
have interest in the rolling stock; my rights were to be sub-
rogated to the rights of the then owners of the rolling stock!
I gave very little attention to the matter at the time.

Q. Was it the expectation of these individuals to organize
a rolling stock company and pay the whole ?

A. It was, but the attempt was abandoned ; there were a
number of subscriptions made to that rolling stock company,
which a number ot the subscriber were not good, and would
not be paid, and therefore they refused to go further and pay
more money, on account of that subscription.

Cross-examination—
By counsel for receivers—
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@ You were one of the directors of the New dJersey Mid-
land Railway Company ?

A. Yes, sir.

@ And afterwards was appointed receiver, in the proceed-
ings of Varick v. The Midland Railway Company, and after-
wards, full receiver with Mr. McCulloh, in the foreclosure
proceedings, brought by Cole and Opdyke, as trustees, against
the New Jersey Midland Railway Company?

A. Yes, sir.

@ Did you ever have auy conversation with the owners of 10

the rolling stock ?

A. Never, until I became a receiver.

@ And the holders of the rolling stock are now demand-
ing payment ?

A. Every one of them, sir.

@ Have you caused any examination to be made as to the
anmount of payments to be made?

A. Yes, sir.

@ You found Mr. Bell’'s account to be correct?

A. T believe it to be absolutely correct.

Q Do you know of there being in the possession, or under
the control, of any one of the gentlemen in whose behalf this
petition is presented to the Chancellor, excepting yourself, as
celver, any books, papers, documents, deeds, or other property
of the New Jersey Midland Railway Company ?

A. T understand there are some books, or documents, still
de the receivers from Mr. Watkins.

@ Have you made any application to Mr. Watkins for
these papers ?

A. Demand has been made by me, asreceiver, to these indi.
vidual§ for all books, papers, documents or other property in
their possession, belonging to the New dJersey Midland Rail-
way Company.

@° Has he delivered them over to you ?

A No, sir.

@ How is it with the other gentlemen ?

-4- Tbelieve Mr. Wortendyke has delivered everything in his
possession ; there was a demand made upon Mr. Terhune, for
bonds and stocks in his possession, which, to my knowledge
have not been yet delivered ; $600,000 of stock was issued to
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14 COURT OF ERRORS AND APPEALS.

him, as Treasurer, which he claims to hold as property of
individuals, and not of the company ; with the exception of
Mr. Watkins and Mr. Terhune, I know of no officer of the
company refusing anything to the receivers; I do not know
whether there was anything in Watkins’ hands, or not; M
Terhune claims to hold the bonds in the interest certain
individuals, as securities for loans or accommodation advance-
ments of the company, and the receivers have let it run until
this time.

10 James W McOulloh, being duly sworn, testifies as follows:

By counsel for receivers—

@ You are one of the receivers of the New dJersey Md-
land Railway Company, appointed under the order of the
chancellor of the State of New Jersey, in the suit of Cole and
Opdyke, as Trustees, against the New dJersey Midland Rail-
way Company ?

A. Yes, sir.

®Q* Do y°u know of Mr. Hezekiah Watkins, or any of the
rest ot these gentlemen named in the petition, having in

20 their possession any of the books, papers, documents or other
property belonging to the New Jersey Midland Railway
Company ? -

A. I know of the stocks and bonds in the possession of M.
Terhune, that Mr. Hobart has spoken of; I also know by M.
Watkins’ own admission that he had retained possession of
deeds and papers which he at that time admitted belonged to
the company, on the alleged ground' that theyhad been sore
tained by reason of an attachment against the New dJersey
Midland Railway Company by the sheriff of the city and

3Qcounty of New York

@. Was any demand made of Mr. Watkins for those papers?

A. I made a demand upon him personally, and in writing,
of which I will give you a copy.

@. Were the papers and other property delivered over to
the receivers ?

A. No, sir; the sheriff had already given directions to the
deputy to turn over all papers connected with the company
to Mr Hobart and myself, and take our receipt for them;
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and that fact was communicated to Mr. Watkins by the deputy
sheriff in my presence.

@ Were those papers of importance to the receivers?

A. Ibelieve them to be of vital importance, or they wouldn’t
have been retained.

By counsel for complainants—

@ You do not know what the papers are, or the books ?

A. T have a good idea what they are ; I can only infer what
they are from things-1 have missed.

@ Do you know?

A. No, sir.

By counsel for receivers —

@ Mr. Watkins, when demand was made of him for the
papers, did not deny that he had them ?

A. He admitted publicly in Broadway, at a meeting of the
bondholders, that he did have them.

@ Mr. McCulloh, is it. possible, with the funds that are
i the hands of the receivers, to pay the amount of the moneys
which Mr. Bell has stated have been advanced by the peti-
tioners in cash ? *

A. No, sir.

@ Could you do it in any other way than- by the issuing
of receiver’s certificates at par ?

A. Not unless we discounted the receiver’s certificates.

@ What rate of discount would you probably be compell-
edto take ?

A. That would be hard to fix.

@ In your judgment would it be for the interest of the
property in your hands for the receiver’s certificates to be
issued in small sums ?

A. No, sir.

Q@ Why?

A. If issued in small sums and. placed in a number of hands,
they would be so handled as to decrease in value ?

@. So that the course for the receivers to pursue, in your
judgment, would be to negotiate the whole of the receiver’s
certificates with one party ?

A. Yes, sir; the receivers are trying to negotiate all these
certificates with one person.

10
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Depositions.

Examination of witnesses on the part of the petitioners in the
above entitled cause, taken bj agreement of parties at No.
93 liberty street, in the city of New York, on Friday, the
eighth day of October, in the year of our Lord one thousand
eight hundred and seventy five, before J. Herbert Potts,
one of the masters and examiners in Chancery, of the State
of New Jersey, in the presence of William S. Updyke, so
licitor and of counsel for the said complainants, and of
Ashbel Green, solicitor and of counsel for the receivers, and
John Linn, solicitor and of counsel with petitioners.

D. G. Littlejohn, a witness produced on the part of the pe-
titioners, being duly sworn, deposeth and saith—

I was connected with the New dJersey Midland Railway
Company, in the year 1874, as managing director for a por-
tion of the time.

@. Please state in your own way what was the then con-
dition of the company in reference to its rolling stock, and
what was done by yourself and others for the purpose of pre-
serving that rolling stock for the benefit of the company, and
it* mortgage creditors?

A. The New dJersey Midland Company was leased to the
New York and Oswego Midland Railway Company, at an
annual rental equal to seven per centum on its cost; in Sep-
tember, 1873, the New York and Oswego Midland became in-
volved, and was unable to meet payments of rent; in con-
sequence, the directors of the New Jersey Midland Railway
Company took upon themselves its management, previously
managed by the New Fork and Oswego Midland Company,
which latter company had furnished in its operation, a greater
portion of its rolling stock ; the directors when they entered
upon the management of the road, found themselves largely
deficient in the rolling stock with which to operate it; and
were obliged to enter into contract in the following winter
and spring for locomotives, freight, baggage and passen-
ger cars to a considerable extent, reiving upon the income of
the road and sale of bonds to meet the payments therefor;
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under the depressed business of the company in the year 1874,
theincome of the road fell far short of estimate, and the sale
ofbonds was impossible; under this state of things, for the
purpose of continuing the road in “operation, and protecting
the interests of all concerned, a number of gentleman organ-
ized a rolling stock company, of which J. M. Gamewell was
president, and E. T. Bell, treasurer ; an agreement was made
between the New Jersey Midland Railroad Company and
this rolling stock company, under which (said agreement, I
think, was not in writing) the New dJersey Midland Railway
Company was to assign its contracts for the rolling stock to
which I have referred before, to the rolling stock company,
which company was to meet all subsequent payments on the
contracts which had been made by the railway company tor
locomotives and cars; it being understood that in considera-
tion therefor, the railway company should use said rolling
stock, keep it in repair, and pay a moderate compensation for
the use thereof; under this agreement, moneys were paid by
several gentlemen who had become subscribers to the rolling
stock company, myself amongst the number; the money was
paid to the treasurer of the rolling stock company, and dis-
bursed to meet the payment for the rolling stock ; this was the
only mode by which the payments upon the contracts which
had been entered into by the railway company, could be met,
ad the New Jersey Midland Railway Company retained the
weof the rolling stock in operating the road ; my recollection
isthat T paid in $2,000; I do not know what the others paid,
but it was the intention that we all pay alike.

M. E. T. Bell was treasurer-of the rolling stock company ;
ny recollection is that the money paid in was paid in prelimi*
nary to the organization of this rolling stock company ; the
company needed the money, consequently the payments had
tobe made at once ; I know that the whole arrangement was
terminated by the appointment.of a receiver of the company ;
thesecontracts were in all cases madejn writing. [The conn,
selforthe complainants in this suit stipulates that any copies
of contracts certified to by either one of the receivers shall be
ued in evidence the same as if the original was produced.]
The payments to be made by the company upon these contracts

extended through different periods of time, from two to five 40
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years; my recollection is that seven of the directors of the
New Jersey Midland Company became guarantors upon two
of the contracts,—one unto Mr. Adams, and the other with
another company—1I have forgotten the name; Mr. Adams,
for himself and as agent of the Bristol Wayne Company, knew
of the arrangement, and verbally assented to it; the Rhode
Island Locomotive Company assented, and either the company
or one of the officers was t® take stock in the rolling stock
company to help complete the arrangement.

10 And being cross-examined, witness says—

I can’t give the exact date of the agreement between the
railway company and rolling stock company,—sometime dur-
ing the summer of 1874 ; Mr. Wortendyke, as president, acted
for the railway company, and I was quite confident that the
boaj*d of directors passed resolutions. [Witness requested to
produce any resolution on the subject, — certified copy of
resolution produced and marked Exhibit A, exparte petition-
ers] Mr. Gamewell, as president, and Mr. Bell, as treasurer,
acted for the rolling stock company ; my recollection is that

2(j there was no assignment made in writing, but it was ordered
to be done ; before it was finally consummated, the arrange-
ment was broken up by the appointment of a receiver by the
Chancellor of New Jersey.

De Witt C. Littlejohn.

Taken, ]sworn and subscribed before me, this 8th day of

October, a. d. 1875.
J. Herbert Potts, M. c

W, H. Fenner, «i/\, a witness produced ou the part of the
petitioners, being duly sworn, says—

30 I was secretary and assistant treasurer of the Rhode Island
Locomotive Works; that company had a contract with the
New Jersey Midland Railway Company for the ultimate sae
of locomotives,—ten locomotives in all; our company had
information that there was to be a rolling stock company
organized, and that they were to pay for the engines and to
hold them; I do not know whether the gentlemen composing
the rolling stock company paid anything on account of the
engines.
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@ Did your company assent to the arrangement proposed
tobe made between the Midland company and the rolling
stock company, by which the rolling stock company undertook
topay for the locomotives in place of the Midland company ?

A. We consented so far as to entertain the idea to become
members of that company ourselves; we were willing that it
should be so, although there was no formal consent given ; pay-
ments from the Midland company to our company were
coming due from time to time ; these payments were by notes
aaccount of the rental of the rolling stock; if those payments
had not been made, we should probably have taken possession
of the stock— that is to say, the locomotives.

And being cross-examined, witness says-—

There were some payments made—a few; the installments
were represented by notes, and these notes represented the
rental of the rolling stock ; these notes were the New dJersey
Midland Railway notes, payable at the office of the company, I
think; the locomotive company did not actually subscribe for
any stock of the company, not to my knowledge ; I should
probably know it if they had ; there was never any actual
agreement of any sort ever made between the rolling stock
company and the locomotive company in reference to these loco-
motives, or the payments on account; as I understood the ar-
rangement, they were to furnish the money to the N. J. Mid-
land Company to pay the notes, and hold the possession of the
engines after the notes were all paid; the supposition that I
hed as an officer of the locomotive company, was that we had
nothing to do with the rolling stock company, but dealt with
the N. J. Midland Railway Company.

W. H. Fenner,]r.

Taken, sworn to and subscribed before me, at 03 Liberty
street, this 8th day ot October, a. d. 1875.
J. Iler bert Potts, M. C

John N. Gamewell, a witness produced on the part of the
petitioners sworn, says—

I was a director of the New dJersey Midland Company in
1874; 1 was one of the persons that advanced money to pre-
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serve the rolling stock of the company ; I advanced about
$4,618.75; that is, $8555.75 through E. T. Bell, treasurer of
the rolling stock company, and $1,059 that did not passthrough
his hands, which was to be applied to the same purpose; ny
understanding was we were to be secured as members of the
rolling stock company for these advances, by an assignment
of contracts which the New Jersey Midland Railway Com
pany had with three different parties.

And being cross-examined, witness says—

1 paid a note of the New .Jersey Midland Company, given
to the Rhode Island Locomotive Works, for $1,059, the
amount above named, which would have gone to protest—took
np the note and now hold in

J. N. Gamkwell.

Taken, sworn to and subscribed before me, at 93 Liberty
street, this 8th day of October, a.a. 1875.
J. Herbe rt Potts, M. (o

By agreement of counsel, this examination was kept open
until to-day, for the purpose of allowing the counsel for the
petitioners time to obtain and offer in evidence copies of ca-

20 tain agreements, which copies (marked Exhibit B and Gex
parte petitioner) are produced, and the testimony closed this
30th day of October, a.d. 1875.

J. Herbert Potts, M. c

Exhibit A Ex parte Petitioners-

At a meeting of the Board of Directors of the New dJer-
sey Midland Railway Company, held atr their office, No. B
Liberty street, New York city, on the 10th day of June, 1874,

*30 at 11 o’clock a.m., the following resolution was offered by M.
Olmsted, and adopted:

Resolved, That this company will enter into contract with
any rolling stock company which will furnish such rolling
stock as may be required for the operation of the road, at an
annual rental of ten per cent, on its cost value, this company
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keeping the same, at all times, in good order and condition,
such rental payable quarterly.

At a meeting of the same company, at the same place, on
the 23d day of June, 1874, at the same hour, the following
motion was made, and resolutions offered and adopted:

Moved, That a contract be prepared by the secretary, in
the proper form, between the New dJersey Midland Road and
the rolling stock company, for adoption by the two companies.

The following committee was appointed: Messrs. Watkins
ard Hobart.

Resolved, That the contract of Rhode Island Locomotive
Wirks be accepted and signed Ly the president, after terms
o payment shall have been agreed upon, in case the company
ar assigns shall purchase.

Resolved, That this company request the rolling stock com-
pary to deliver to this road at least one more engine for use
athe road.

I certify the above to be a correct extract from the minutes
o the New Jersey Midland Railway Company, of meetings
hddon the above-named dates.

J. Herbert Potts , M. C.

Ovrder continuing Rule, fyc.

[Filed October 14, 1875.]

Itis ordered by the Chancellor, that the rule to show cause
heretofore granted in this case be continued, and that both par-
sesbe atliberty to take further testimony to be used on the
hearing of the same, and that the hearing may be had on any
regular motion day at the Chancellor’s!chambers upon five days’
Idtice in writing of either party to the others.

THEODORE RUNYON, G.
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Opinion.

[Filed May 10, 1876.]

The Chancellor. The New Jersey Midland Railway Com
pany is an insolvent corporation. Its effects are in the hands
of receivers appointed by this court by two orders, one ina
suit in insolvency, and the other in a suit for foreclosure of the
first mortgage on its property. In the last-mentioned suit Gor-
nelius A. Wortendyke has filed a petition in behalf of him
self and certain others who, with him, before the proceedings

10 in insolvency, advanced money upon contracts which the
company had made with certain venders of locomotive engines
and railroad cars. These advances were .made to enable the
company to meet its engagements to pay installments of money
on account of rent, or as it may more accurately be termed,
purchase money of engines and cars delivered to it by those
venders as upon lease, but on agreement that on the payment
of-the rent in full, according to the contract, the company
should become the owner of the demised rolling stock. The
agreements provided also for the retaking of the property by

20 the lessors into their possession in default of payment of rat.
There was therefore, a consequent liability to loss by the com
pany in case of inability to meet its engagements. The pe
titioners and all the others, except four, in whose behalf he ap-
pears, were guarantors of the company on the contracts, ad
all those by whom the payments were made, were, at the tine
of making them, directors of the company. The complainant
claims that the rolling stock is covered by his mortgage. The
petitioner prays to be subrogated to the rights of the lessas
for the payments. All parties in interest have had notice &

3t, this application _The complainants’ counsel took part in the
examination of the witnesses in support of the petition, and m
the hearing of the order to show cause granted on the peti-
tion, opposed the granting of the relief prayed for. Their op-
position was, however, solely upon the merits; no objection
being made to the form of proceeding; but on the contrary,
they expressed a willingness that the matter bliould be 8
posed of on the petition and testimony.
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The payments, in respect of which subrogation is sought,
were made under circumstances which entitle those by whom
thev were made, to substitution. Some of those persons were
sureties for the company on the contracts for the payment ot
that money, and, irrespective of suretyship, the money was
paid by all of them, at the request of the company, and on
the understanding that they would be subrogated to.the rights
of the lessors in respect thereto. It is proved that these
payments were made in pursuance, and in partial execution
of an arrangement, by which, for the relief of the company, it 10
had been agreed that a rolling stock company should be
formed by the persons who made the payments, and that the
rolling stock company should lake, by assignment, the con-
tracts of the railroad company for the rolling j-took which tile-
latter' held under lease, and provide the means for paying the
mat. The railroad company, under this arrangement, was to
becone the lessee, or vendee, of the rolling stock company,
inrespect to the engines and cars, on more favorable terms
thenthese of the contracts, and so would have relief from the
stringent terms imposed by the contracts, and with which, in 20
its then embarrassed condition, it was unable to comply, and
anon-compliance with which threatened such serious conse-
quences. At the time when these payments were made, it
wes understood between the railroad company and those who
made them, that they were made on account of the rolling
stock company, which had been incorporated, but had not yet
been formally organized, although it appears to have had a
temporary organization. Again, those who made these pay- -
nmets were directors of the railroad company; as such, they
were in the position of trustees, and they are, therefore, apart 30
fromother considerations in favor of substitution, entitled to
reimbursement out of the trust property, for advances made
by them to save that property. It would, manifestly, be
1Pes injustice to give to the mortgagees, or other creditors of
terailroad company, the benefit of those advances at the
expense of those by whom they were made. It w-as argued
bythe complainants’ counsel, that the payments nnder con-
sideration must be regarded as voluntary, and that, therefore,

m right of subrogation can be gained by means of them.
The guarantors were in no sense volunteers; and as to the
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others, their payments were, indeed, made to relieve the mil-
road company, and were made directly to it, but they wee
nevertheless, made on an understanding that those by whom
they were made were to have security for their repayment by
subrogation, through the arrangement by which the mlling
stock company was to have an assignment of the contracts.
Th Paine v. Hathaway, 3 Vern. 212,1 was held that if apa
son who has agreed with a debtor to advance the money (o
be secured by mortgage on land) to discharge a debt, whch
is secured by incumbrance on that land, himself pays the
debt with the money and discharges the incumbrance, he s
not to be regarded as a volunteer. After such an agreement
with the dt-btor, he will not be considered a stranger with
regard to the debt he has paid, but, in equity, may be ati-
tled to the benefit of the security which he has satisfied, with
the expectation of receiving a new mortgage or lien onthe
land, for the money paid.

In view of the resolutions of the board of directors of tre
railroad company on the subject, and of the testimony gener
ally, none of the payments- in question can be held to hae
been merely voluntary, and made solely on the faith of the
credit of the railroad company. As to the guarantors, thar
claim to subrogation does not depend on request or agreement.
Equity will, as a matter of course, and without any agreement
to that effect, substitute in the place of the creditor a pasm
who advances money to pay the debt for which he is bound &
surety.

But it is urged that no subrogation can take place here be
cause the whole debt has not yet been paid, and hecause sie
the payments in question there have been other payments
made under the same contracts, on account of the same rolling
stock by the receivers. The subrogation decreed will be stb-
ject to the rights of the lessors, to which it will accordingly
be postponed. The right to it is superior to any claim of tte
receivers upon the,property in respect to payments made by
them, for they represent the railroad company or its mortgagees
of the property.
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Ovrder to Surrogate, fyc.
[Filed May 16, 1876.]

A petition having been filed in this cause by Cornelius A.
Wortendyke, in behalf of himself, Ilezekiah Watkins, De Witt,
C Littlejohn, E. Theodore Bell, Henry R. Lowe, John N.
Gaineweil, Garret A. Hobart. Richard P. Terhune and Samuel
E. 0lmsted, praying that James W. McCullough and Garret
A. Hobart, the receivers appointed by the Chancellor in this
cause, be directed to pay to the above-named persons the

moneys particularly mentioned in said petition, with the m- 1

terest thereon ; and that said parties might be subrogated to
dlof the rights of the lessors or vendors of thej-olling stock
mentioned and referred to in said petition, and on account of
which the said moneys were advanced and paid by said
parties. And the counsel for said complainants, as well as of
said receivers, having been respectively heard upon said peti-
tion; and it having been submitted to the Chancellor bv all
ofthe parties to be decided upon the merits of the application,
without reference to the iform of the proceedings d” to any
purely technical objections ; and the Chancellor having duly
considered the evidence taken under the rule to show cause in
this case and the arguments of the counsel of the respective
parties thereon, and being of the opinion that under the cir-
cumstances of this case it is equitable and just that the said
persons in whose behalf said petition was filed should be sub-
rogated to the rights of the vendors or lessors of said rolling
stock to the extent of the moneys thus, as aforesaid, advanced?
with the interest thereon, subject, however, to the rights of said
lessors still existing against said rolling stock, and that said
parties should be reimbursed and paid back the moneys thus

advanced by them, with interest: w
It is on this sixteenth day of May, eighteen hundred and
seventy-six, ordered, directed and decreed by the Chancellor
that the said Cornelius A. Wortendyke, Hezekiah Watkins
DeWitt 0. Littlejohn, E. Theodore Bell, Henry R. Lowe, John
Gamewell, Garret A. Hobart, Richard P. Terhune and

D
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Samuel E Olmsted be subrogated to all of the rights of th]
vendors or lessors of said rolling stock, mentioned in sad
petition and disclosed in. the evidence taken under the nid
to show cause in this case, to the extent of eighteen thowsard
four hundred and thirty-one dollars and sixty cents, being ttd
amount of moneys advanced by said parties for said ralway
company on account of said rolling stock, with interest thae
on from the first day of September, eighteen hundred ad
seventy-three, subject, however, to the superior right of sid
lessors or vendors to be paid any unpaid balances due fram
said company on account of said rolling stock, and othe!
remedies for or rights in Gase of non-payment thereof; adit
is further ordered, directed and decreed that if in the judg
ment of said receivers it is for the interest of said complainants
and the general creditors of said company that said recdvers
retain the use and possession of said rolling stock, for the
benefit of said complainants, in the operation of said ralroad,
and they so determine to do, that they then pay out of tre
first moneys which may come into their hands, as such recaivers,
to the said petitioners or their solicitors, the said sum of aghr
teen thousand four hundred and thirty-one dollars and sixty
cents, with interest as aforesaid, or deliver to said petitioners
therefor receivers’ certificates of the issue already authorized

THEODORE RUNYON, G

Appeal from Ovrder, fyo.
[Filed June 24, 1876.]

Garret A. Hobart, receiver, «fee., who has filed an answerm

30 behalf of Daniel B. Halstead, Joseph N. Balestier, and Jam

J. Brown, in the above stated cause, under the provisions of
order of the Court of Chancery of the State of New Jersey,
dated the twenty-third day of May, a. d. eighteen hundre
and seventy six, under the provisions of said order, hereby ap
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peals from so much of the order of the Chancellor made on a
petition in said cause, by Cornelius A. Wortendyke, on behalf
ofhimself, Hezekiah Watkins, De Witt C. Littlejohn, E. Theo-
dore Bell, Henry R. Lowe, John A. Gamewell, Garret A. Ho-
bart, Richard P. Terhune, and Samuel Olmsted, praying,
among other things, that James W. McCullough and Garret
A Hobart, the receivers appointed by the Chancellor in this
cause, be directed to pay certain moneys to said petitioners,
with interest, as declares that, under the circumstances of the
case, it is equitable aud just that the said persons in whose
behalf said petition was filed, should be subrogated to the
rights of the vendors or lessors of the rolling stock, to the
extent of the moneys advanced, with the interest thereon, sub-
ject, however, to the rights of the lessors still existing against
said rolling stock, and as declares that said parties should be
reimbursed, and paid back the moneys advanced by them,
with interest; and as orders that the said Cornelius A. Wor-
tendyke, Hezekiah Watkins, De Witt C. Littlejohn, E. Theo-
dore Bell, Henry R Lowe, John R. Gamewell, Garret A. Ho-
bart, Richard P. Terhune, and Samuel E. Olmsted, be subro-
gated to all of the rights of the vendors or lessors of said
rolling stock mentioned in said petition, and disclosed in
the evidence taken under the rule to show cause in this
@ to the extent of eighteen thousand four hundred and
thirty-one dollars and sixty cents, recited as being the
amout advanced by said parties for said railway com-
pany, on account of said rolling stock, with interest
thereon, from the first day of September, eighteen hun-
dred and 'seventy-three, subject,, however, to the supe-
rior right of said lessors or vendors, to be paid any unpaid
balance due from said company on account of said rolling
Istock; and as orders that if, in the judgment of said
receivers, it is for the interest of said 'complainants and
theseveral creditors of said company that said receivers re-
™ the use and possession of said rolling stock, for the benefit
° said complainants, in the operation of said railroad, and
t'ey so determine to do, that they then pay out of the first

oneys which may come into their hands as such receivers, to

e®id petitioners or their solicitors, the said sum of eighteen
lousand four hundred and thirty one dollars and sixty cents,

ip
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with interest as aforesaid, or deliver to them receivers’ cartifi-
cates therefor of the issue already authorized, to the Court of
Errors and Appeals in the last resort in all causes, as heretofore.

Dated June 24, a.d. 1876.

WILLIAMSON, MAN & SPENCER,
Solicitors of Garret A." Hobart, receiver, dee., on behalf
of Daniel B. Halstead, Joseph N. Balestier and
John J. Brown.

I conceive there is good cause for appeal in the above stated

10 cause.
ROBT. GILCHRIST, of Counsel

Ovrder Staying Proceedings.

/ [Filed June 30, 1876.]

It appearing to the court that an appeal has been filed toal
decree of this court, made the sixteenth day of May, AD.|
1875, by Garret A. Hobart, receiver, on behalf of Daniel o
Halstead, Joseph N. Balestier and John J. Brown, it isonl
this thirtieth day of June, a.d. 1875, ordered that James I
McCullough and Garret A. Hobart, receivers appointe y|

20 this court, in the above entitled cause, do retrain from paying
the sum of eighteen thousand four hundred and thirtyon J
lars and sixty cents, to the persons to whom by said deciee eji
were directed to pay the same, or from delivering tot em 1
eeivers’ certificates therefor, or from taking any action w J
ever under or by virtue of said decree, till the inrt, er” j
of this court be made, or the said appeal be heard and 1
in the Court of Errors and Appeals of this state; A
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EXHIBITS.

Exhibit B.

This agreement, made this twentieth day of September,
eighteen hundred and seventy-four, by and between The
Rhode Island Locomotive Works, of Providence, R. 1., party
of the first part, and New Jersey Midland Railroad Company,
party of the second part, witnesseth—That whereas the said
party of the first part is the owner of five locomotive engines
and tenders complete; and whereas, the said party of the
second part is desirous of using and eventually purchasing the
same: now therefore, in consideration of the sum of one dollar,
tothe said party of the first part by the said party of the
second part in hand paid, the receipt whereof is hereby ac-
knowledged, and in consideration of the covenants and agree-
ments hereinafter contained, the said party of the first part
agrees to let and lease, and hereby does let and lease, to the
sadparty of the second part, and the said party of the second
pat agrees to have and take from the said party of the first
pat the said five locomotive engines and tenders, with the
right to place the same upon its railroad, and to use the same
mthe usual manner in transacting the business of the said
railroad; and in consideration thereof, the said party of the
wold part hereby covenants and agrees to pay to the said
party of the first, for the use and rent of the same, the sum of
%-tour thousand eight hundred thirty-seven dollars® in

rdesas follows : ‘K ©hI* !
1875

% 23. Note due thisdate................. .....$87M1 B
2741 85
2741 85

% 23 U a 2741 85

Sgt 23 2741 85

ot 23

u 2741 85
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1875.
Nov. 23. Noé;ie due thizdate 971 S
T>ec. 23. Ul %

1876.
Jan. 23. 4 4 ol 5
Feb. 23 4 4 ol &
Mch. 23. u 4 ol %
April 23, 4 4 ol %
May 23. 4 4 ol %
June  23. 4 4 Ul
July 23. 4 4 2741 $
Aug. 23. 4 4 241 S
Sept.  23. 4 4 7l &
Oct. 23. 4 4 741 &
Nov. 23. 4 4 o
Dec.  23% 4 4 21 S
$54,837 (0

And the said party of the second party hereby further cove-
nants and agrees, during the time hereby demised, to keep
and maintain the said five locomotive engines and tendersin
as good condition as they now are, reasonable and ordinary
wear and tear excepted ; but it is understood and agreed thet
any-injury by collision, by running off the track, or by fireor
destruction from any cause, is not to be considered reasonable
and ordinary wear and tear. And the said party of the fist
part, in consideration of the foregoing, further covenants and
agrees that in case the said party of the second part shall pay
the”said notes promptly, as hereinbefore set forth, on payment
of the last-mentioned note (viz., twenty-seven hundred ad
forty-one and 85-100 dollars,) and all renewals of same, it will
grant, sell, assign, transfer and convey to the said party of the
second part the said five locomotive engines and tendersin
the condition they then are, to have and to hold the same to
the said party of the second part, its legal representatives,
successors and assigns, forever.

And the said party of the second part further covenants and
agrees that if it shall fail to make any of the said payments
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when due, then the said party of the first part shall be at lib-
aty, and it shall be lawful for it to enter upon and take pos-
ssimof the said five locomotive engines and tenders, and
tothat end to enter upon the road and other property of the
sad party of the second part.

And the said party of the second party further covenants
ad agrees that in case of any default on its part in any of the
payments as hereinbefore provided, it will, within ten days
thereafter, deliver the said five locomotive engines to the said
party of the first part. And the said party of the first part 10
gl thereafter, upon twenty days’ written notice to the said
partyof the second part of the time and place of sale, proceed
tosdl the said five locomotive engines and tenders, and shall
apply the proceeds of such sale, first, to the payment of the
expenses of the sale; second, to the payment of any balance
thn due, or thereafter to become due, for or on account of
the rent as hereinbefore provided; and if, after these pay-
ments there shall remain any balance of the proceeds of the
sdle the same shall be paid to the said party of the second
pact. . . 20

And the said party of the second part further covenants
and agrees that they will not in any way exercise or claim the
right to release, encumber or in any way dispose of said five
locomotive engines and tenders, or employ them, during the
tam of this lease, in any other way than in the service or
upn the railroad of the said JVew Jersey Midland Railroad
Company, or in any way or manner interfere with the said
paty of the first part in re-possessing and re-taking said
five locomotive engines and tenders, should default be
mede in any of the hereinbefore provided-for payments, out 30
thefull legal right and title of said five locomotive engines
ard tenders shall and does remain in the Rhode Island Loco-
nmotive Works as fully, to all intents and purposes, as though
the lease had not been made.

And the said party of the first part hereby covenants and
agrees that if the said party of the second part shall and do
welland truly make each of the payments aforesaid, at the
times hereinbefore specified, without any let or hindrance or
delay whatever as to any or either of said payments, that
upon the last-mentioned payment, (viz., twenty-seven hundred 40
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forty-one and 85-100 dollars,) and all renewals being made &
well as each and all of the other said payments, the said party
of the first part, will and shall convey the said five locomotive
engines and tenders to the said party of the second part, ad
give them a full acquittance for the same, and that the title
thereto shall, ipso facto, by the completion of such payment,
vest in the said New Jersey Midland Railroad Company

In witness whereof, the parties hereto have hereunto set the
corporate seal by the respective officers duly authorized.

(Signed,) R I Locomotive Works,
Earl P. Mason, Treasr. [1.s]

New dJersey Midl and R’d Co.,
[1.8.] By C. A. Wortendyke, Prest.

Be it known, that the foregoing lease is to take effectm
the 23d day of April, 1875, and is to take the place of alease
between the same parties, made and dated on the 23d dayof
April, 1874, but is not to be invalidate, or affect, in any nan
ner, said lease.

(Signed,) R. I. Locomotive Works,
Earl P. Mason, Treasr. [.s]
New dJer sey Midl and R’d Co.,
By C. A. Wortendyke, Preset.

[Not e —On the margin of first page are the Nos. 531, 532, 533, 534,5%]

Exhibit C.

State of New York, city and county of New York, ss—We
whose names are hereunto subscribed, do. hereby associate
ourselves together and form a company pursuant to the po
visions of the act of the legislature of the State of New York,
entitled “ An Act to authorize the formation of corporations
for manufacturing, mining and mechanical or chemical pur
poses,” passed February 17th, 1848, and the several acts ex-
tending and amending the said act; and in compliance wth
the requisitions of the aforesaid acts, we do hereby certify as

follows, that is to say:
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pirt—The corporate name of the said company shall be
“New Jersey Rolling Stock Co.”

Second—The objects for which said company is formed are
toown, nse, lease and hire engines, cars and rolling stock for
railway purposes. And

Third-The amount of the capital stock of said company
gl be one hundred and fifty thousand dollars ($150,000.)

Fourth—The number of shares of which said capital stock
gl consist shall be fifteen. hundred shares ot one hundred

dllaseach. ;. <mT" > A
Fifth—The term of existence of said company shall be fifty
VeAs

Sixth—The number of trustees of said company, who shall
menage its concerns, shall be nine, and the following-named
persans shall be such trustees for thefirst year:

j. E. Theodore Bell, 6. Hezekiah Watkins,
2 J. N. Gamewell, 7. R. C. Strumeall, Jr.,
8 J. W. Schermerhorn, 8. C. A. Wortendyke,
4. D. C. Littlejohn, 9. W. H. Butterworth.

5 Henry R. Low,

Seventh—The places in which the operations of the said
conpany are to be carried on, are the city and county of New
York, which shall be the principal places of business in this
gate, and the place of its financial business, and the principal
dfice for managing the business of said company, but the said
company shall also carry on its business in the State of New
Jersey, and especially in those parts of said state lying along
therailroads leading from the city of Jersey City, in said state.

Inwitness whereof, we have hereunto set our hands and
Bdsthis tenth day. of June, in the year of our Lord one thou-
sad eight hundred and seventy'-four.

G. E. Olmsted, Norwalk, Conn.

J. W. Schermerhorn, Boarsville, N. J.
J. N. Gamewell, Hackensack, N. J.
D. C. Littlejohfc, Oswego, New York.
H. R. Low, Middletown, N. J.

R. P. Terhune, Hackensack, N. J.

E. T. Bell, Paterson, N. *J.

Hezekiah Watkins, New York City.
R. C. Strumeall, Jr., Brooklyn, N. Y.
Wm. H. Butterworth, New York City.
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City and county of New York, ss—On this tenth dayd
June, a. d. 1874, before me came J. N. Gamewell, D. 0. Iit-
tlejohn, Henry R. Low, R. P. Terhune, Hezekiah Watkins
R. C. Strumeall,'Jr., and Win. H. Bntterworth, @. E Om
sted, J. W. Schermerhorn and C. A. Wortendyke, and
the 11th day of June, 1874, came also E; Theo. Bell, tome
known to be the same persons described in, and who executed
the foregoing certificate, and severally acknowledged tome
that they had executed the same.

[1.s.] Theo . Kilvert,

Notary Public in andfor New York city and county.



Wittiam S, Siiaep, Printer, 86 and 88 Warren Street, Trenton, N. J.

IN CHANCERY OF NEW JERSEY.

Betveen
HHES. (OE and GEORGE OPDYKE,
Complainants,
and On Petition, &c.

TENW JERSEY MIDLAND RAILWAY

(OMPANY and others.
Defendants.

Petition as to action of Sussex Railway Co.

[Filed October 9th, 1876.]

Te Petition of Garret A. Hobart and James W. McCulloh
respectfully shows to this Court:

L That they were, on the thirtieth day of March, 1875,
«Jlyappointed by an order of this court herein, receivers of
the mortgaged property mentioned in the bill of complaint
mthis cause, with authority to operate said railway and all
Itsbranches and leased lines, and other roads operated by it,
axd that on the second day of April, 1875, they went into 10
possession of said road, and are now operating the same, pur-
st to said order.
m That among other property that came into the posses-

ml
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sion of your petitioners,.as receivers as aforesaid, was a atar]
spur-switch or turn-out, extending from the intersection oftW
furnace branch of the Boston Franklinite Company’srailroad!
near the village of Franklin, in the county of Sussex, intheStatal
of New Jersey, to the mines of the New dJersey Zinc Coral
pany, formerly known as George’s Mine, in said county, bang
a distance of about fifteen hundred feet, and that the sid
spur-switch or turn-out has, since the second day of Apil!
1875, remained in the possession of your petitioners, sl
10 ceivers as aforesaid, and has during that time been usedand
operated by them as a part of the New dJersey Midland Ril-
way, and that no other person or corporation has the nghtto
use said switch or turn-out without the consent, oi unde thg
instructions of your petitioners. I

II1. That certain differences having arisen between the
officers of the Sussex Railroad Company and your petitionersr
in regard to the use of the switches or turn-outs costructed
by the New Jersey Midland Railway Company, your pditian
ers requested an interview with the officers of the said Smex

20 Railroad Company, to amicably arrange such differeces
That thereupon an interview took place between John I Bar,
president, and Timothy Case, superintendent, of" the Sssed
Railroad, and your petitioners, on the twenty-ninth day &
September, 1876, and a proposition was made by your petitian1
ers,.and was entertained by the president of the said SmexI
Railroad Company, for the adjustment of said differences
and that said Blair promised to call upon your petitioners!
ao-ain and arrange the details of such adjustment within u
days thereafter, but that the said president of the said buses

30 Railroad Company has not since that time communicate«
with your petitioners, nor in any way indicated a wis taj
such arrangements should be completed, whereupon yo I
petitioners sent a communication in writing to Tiinotiy >
superintendent of the Sussex Railroad Company, a copy =
which is hereto annexed, marked Exhibit A, to wne J 1
petitioners Imve received no reply.

IY. And your petitioners further show that on or a o
second day of October, 1876, the officers of the Sussex 1
road Company caused certain of their cars to be in M 1

40 the said switch in the possession of your petitioner.,

3
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ke partially loaded with ore, and that said action of said
dficas was in nowise authorized by your petitioners, and
yar petitioners caused the said cars to be removed. That
iadcars were afterwards placed upon said switch, under the
direction of the officers of the said Sussex Railroad Company,
adthe loading of the same has been continued, and the cars,
wththeir freight, removed over said switch to the road jointly
wdby y>mr petitioners and the Sussex Railroad at Frank-
In and carried thence over the main line of the Sussex Rail-
ed Company.

V. And your petitioners further show that the said Sussex
TRailvad Compauy have not offered or in any way arianged
tocompensate your petitioners for the use of the said switch.
Tt by the running of their cars and removing their
figgt thereon as hereinbefore stated, they are causing dam-
apto your petitioners as receivers, as aforesaid, by depriving
themof a portion of their legitimate business. That yom
petitionars have protested to the officers of the said Sussex
Railroed Company against the action aforesaid, hut that such
potests have been disregarded.

VL That your petitioners further show that unless the
oonditions and terms of the agreements between the New Jer-
sy Midland Railway Company and tlie Sussex Railroad Coin-
Ipary, copies of which are hereto annexed, marked Exhibit
aesettled, it will lead to a serious conflict between the inter-

jestsof yonr petitioners as receivers as aforesaid, and said Sus*®
| sxRailroad Company, and damage will ensue to the property

Iad trusts in the hands of your petitioners as receivers as
aforesaid

VII. And your petitioners further show that the unlawful
atsof the said Sussex Railroad Company and its officers and
agats seriously damage the business of yonr petitioners as
|sdhreceivers, and are diminishing the value of the property
!mtheir hands as custodians of tins'court; and that it the
dains of said company and its agents arid officers are carried
o practice as threatened, they will be at the great hazard
of lite to the passengers transported by your petitioners, and
tothe employees on the railroad operated by yonr petitioners
rsswch receivers; that the portion of the main line of said
'ailroad hereinbefore mentioned is operated under the direc-
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tion and control of the superintendent and train despateher
of your petitioners, and all the trains on said road are po-
perly under his control, and that if the said trains of the S
sex Railroad Company are run over any portion of said roed
branches or switches, without the authority or knowledge of
said superintendent and train despateher, they may at any
time come into collision with the trains of the road operated
by your petitioners as receivers, and cause great loss of life
and property.

IQ Wherefore your petitioners pray the instructions of ths
honorable court in the premises, and for an injunction re
straining the unlawful acts of said railroad company, and its
officers and agents.

And your petitioners” as in duty bound, will ever pray.
Garret A Hobart,
James W. McCulloii,
JZecemn, hj
Ashbel Green, GOt

State of New dJersey, ss.—dJames W. McCulloii, being duly
20 sworn, says that he is one of the petitioners named in the
foregoing petition, that he has read the said petition, and the
same is true to tire best of his knowledge, information ad
belief.
James W. McCuW

Sworn to before me, this 8th day of October, 1876.
Raymond P. Wortendykf, M e

Exhibit A.

New York, OCt. 4th, 1876.

Timothy Case, E>y, Sup't Sussex li. i?., Newton, N. oJ--
30 Dear Sir—We had hoped that our interview with Me
Blair and yourself, a few davs since, would have brougd
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dota fair adjustment of all questions with regard to the
t@of the track, switches, &c., at Franklin, but regret that
sahhas not been the result.

You will doubtless remember that at that interview we
aded Mr. Blair to make with ns an agreement, to continue
dudrg our receivership, under which all business between
the two roads should be conducted, leaving in abeyance all
questians of past difference between the roads, and reserving
dlrights of the respective roads.

'This we deemed a fair and equitable proposition, and sup-
peed Mr. Blair did also, as he agreed to arrange with you
thedetails of such an agreement, and to see uS on the day
foljowing,

Sice that time we have beard nothing from you or from
him and regret that you now appear determined to take the
lawinto yonr own hands, and force us into conflict or sub-
mission

We have done all that we could to avoid such a state of
affairs,and must protect ourselves by resort to the Chancellor,
which we shall now do.

Meanwhile we give you notice not to trespass upon the
property in the custody of the Court of Chancery, committed
toour charge, aud shall hold you, personally as well as yonr
company, liable for any damages which may ensue to persons
arproperty by the acts which you are performing and threat-
enng

Yours, respectfully,

[Slg’d,] Jas. W. McCullou,
Receiver.
Exhibit B. .

Tre Boston Franklinitc Company to The Sussex Railroad
Company and the New Jersey Midland Railway Company.

*his indenture, made the 28th day <f July, a. d. 1870,
etween The Boston Frar.klinite Company, a corporation duly
weorporated under and pursuant to the laws of the State of
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New Jersey, party of the first part, and The New dJersey
Midland Railway Company, party of the second part—
Wifnesseth, that the said party of the first part, for and n
consideration of the sum of one dollar, to them in hand
paid by the said pa ty of the second part, the receipt, whereof
is hereby acknowledged, and for other good and valuable
considerations received of The .Sussex Railroad Company,
have granted, bargained, sold, and conveyed, and by these
presents do grant, bargain, sell, and convey to the said p.rty
10 of the second part, its successors and assigns, the right of
way for i;s railroad, as now located across all their lands situ-
ate in the county of Sussex and State of New Jersey, being
over three or more, strips, pieces, or parcels of land, .for a
distance of three miles, more or less, and not exceed one hunr
dred teet in width, except where, from the nature of the cuts
and embankments of said railroad, it shall be necessary to
occupy a greater width, and at such points only, such addi-
tional width as said road shall require. It is hereby
expressly agreed that the said New Jersey Midland Railway
20 Company shall not nse or occupy any more land than is actu-
ally necessary for the running of cars on a double track
railway, from the point of intersection of the Sussex Rail-
road, near the house of John U. Brown, Esq., an 1 extending
thence, in a southerly direction, to the culvert under sad
road, a distance of six hundred feet, or thereabouts, and until
the double track is in operation, not more than is necessary
for a single track, the intention being, at this, to disturb
the street and buildings as little as possible. The said party
of the first part reserve the neeessary O9treet crossings and
BO turnouts required by themselves and the Sussex Railroad
Company, across the several pieces of land. It is awo
expressly agreed that this grant of right of way does mt
includeiany portion of the lands occupied by the line of the
Sussex Railroad Company’s road, in and near the village of
Franklin, the joint use of which, for trackage and other
purposes, the said New Jersey Midland Railway Company is
permitted to enjoy, under and in conformity to a certain con-
tract made with the said Sussex Railroad Company, Jm)
28th, 1870. And the said Boston Franklinite Company
40 hereby covenants and a«re s to warrant,and detend sad
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pramisss in the peaceable possession of the said party of the
sod part, its successors and assigns, against all persons
lawfully claiming the same, or any part thereof, under them,
ad that they have not incumbered the premises in any
marer whatever, and that they now have lawful authority
toconvey the same in manner aforesaid.

Inwitness whereof, the party of the first part hath lieie-
uto set its hand and seal, the day and year first above
witten

John H. Brown, [1.5s.] 10
President of the Boston Franklinite Co*
Jno. L. Brown, Sec't'y.
Countersigned by
Moses Taylor,
William E. Dodge,
Directors.

State of New Jersey, County of Sussex, ss.—Be it remem-
bered, that on this 10th day of August, a. d. 1870, before
ng personally came John L. Brown, who is, I am satisfied,
isthe secretary of the within-named Boston Frankliuite Com- 20
paty; who, being by me duly sworn, did depose and say that
eknows the corporate seal of said company, and that the
sl was affixed to the within instrument, is the corporate
sd of said company, and that the said seal wras affixed to the
sad instrument by order of the directors of the said company ;
thetJohn II. Brown is the president of said company, and did
ggn the said instrument, by order of the said directors, in
deponent’s presence, and that he, this deponent, by the like
ader, did sign his name thereto, as the secretary of said coin*
. '
Py Daniel  Hain e/s s on
Master in Chancery of New Jersey.
hec’'d and recorded May 27th, a. d. 1871.
P. A. Vans ickl e, Cleric.

State of New dJersey, Sussex County Clerk’s Office, ss. 1,
George II. Neldon, clerk of the said county and of the
several courts of record thereof, do hereby certify that the
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above and foregoing is a full, true, and correct copy of a

deed from the Boston Franklinite Company to the Sussex

Railroad Company and the New dJersey Midland Railway

Company, as remains of record in my office, in Book E 6of
Deeds, on page 167, &c.

In witness whereof, I hereto set my hand ad

1 s] affix my official seal, this 8th day of April, a 4

1876.
Geo. H. Neldox.

Agreement entered into this twenty-eighth day of Novem
her, in the year of our Lord one thousand eight hundred
and seventy-three, between The New Jersey Midland Rail-
way Company, party of the first part, and The Sussex Rail-
road Company, party of the second part.

Whereas the said parties are operating railroads which con
nect together for their mutual accommodation and benefit,
have, and by these presents do enter into the following ani-
eles of agreement, that is to say:

1ét. It is undersU od and .agreed that all freight and pes
sengers which shall be transported over either of the roadsof
the said companies, or any future extension or branches of
the same, to the point of intersection of said railroads, and
destined for any towms or places at the termini or on the lire
of the said roads respectively, or any future extension a
branches of the same, shall be forwarded, by said respective
companies, to the towns or places of their destination, wth
all convenient dispatch, and by the ordinary means of trars-
porting freight and passengers on said respective roads, and
at the prices not exceeding those charged per mile, at the ting,
by said companies respectively, for other freight and passen
gers of the same class, to and from the places on the line of
said roads respectively. And the said New dJersey Mdand
R’way Company agrees to stop its trains at Franklin, the
point of intersection, to receive the passengers and freight
which may be brought to said point of- intersection over the
said Sussex R. Road, in the trains of the said Sussex Ral
Road Company, which trains shall be run to meet and an'
nect with the trains of the said New Jersey Midland 1i’way
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Cnpary, and to discharge freight and passengers intended
frthe sane.

ond. That the rates of transportation of all freight and
pessngs passing upon both of said roads shall be mutually
agead upon by said companies; and in case they fail to
agee as to said rates, then that each company shall and may
fixthe said rates upon their respective roads; but it is hereby
expesdy agreed that neither of the said companies shall fix
a adopt any higher rate of transportation upon freight and
pessereers to and from the said point of intersection, than the
average rate per mile adopted by the said company, between
Farkdin and Jersey City and places on the line of the Sussex
Rl Road, for the same class of freight and passengers. Nor
ddl either of the said companies in anywise so arrange its
taffof charges and freight and passengers as to discriminate
agiret the freight and passengers which may be offered for
transpartation by the other company.

3 That the settlement between the companies shall be
nack monthly, and that the said New Jersey Midland R’way
CGorpany shalljallow and pay to the said Sussex R. Road Com-
py, in addition to the regular receipts of the said Sussex
R Road Company, according to the provision of the forego-
irgartides, thirty (30) per cent, of the gross amount of the
reapts of the said New dJersey Midland R’way Comp'y,
for the transportation of all passengers passing on the
wek of both companies between Franklin and dJersey
Gty, and twenty-five (25) per cent, of the gross amount
d the receipts of said comp’y, for the transportation of all
fiagt passing on the roads of both of said companies,
between Franklin and Jersey-City, and also the same per cent-
re an all deductions which shall he made to the said the
Newdersey Midland Railway Company, for the said freight
arpassengers by any other railroad company, from the ordin-
aycharges of such other company, over whose railroad the
sad passengers and freight may be transported east of Frank-
Bi. The said allowance and payment is not, however, to be
mack on any passengers and freight which shall pass over
sad Sussex railroad for any distance less than two. (2) miles,
rfrehall any drawback be received by the Sussex R. Road

Conpany upon  ore, coal, lumber, milk, stone, lime, salt, and 4

B
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grain which shall be transported over both roads in caroads:
to one consignee, nor upon such other heavy articles incx
loads as rnay be hereafter agreed upon. It is distinctly undej
stod that no drawback upon freight or passengers shall o
allowed to the Sussex R. Road Company by the New Jasey
Midland R’way Comp’y, upon business passing from oij
road to the other, westerly from Franklin.

4th. That the cars required for the transportation of dl
freight passing on the roads of both of said companies, ad
each of said companies shall furnish, its fair proportion, thd
length of the respective roads from the point of intersection
to the termini thereof, being taken as the standard, andi|
either of the said companies shall supply more cars thanitis
required to do upon the above basis, a reasonable allowance!
shall be made therefor by the other company at the regiar
monthly settlement.

5th. That the officers of said respective companies, thet is
to say, their directors, treasurers, and secretaries, and ag
superintendent of each road, shall be transported over the
said respective roads by said companies respectively, free o
charge to the other.

This article to take effect December 1st, 1873.

In witness.whereof, the said the New Jersey Midland Rvay
Company has hereunto affixed its seal, and have causedj
these presents to be signed by its president, and the said S
sex Railroad Company has also hereunto affixed its seal, ad
caused these presents to be signed by its president the day and
year above written.

New Jersey Midland Railway Company,
[1.s.] by C-A. Wortendyke, President.

Attest: ITezek iah Wat kins.
The Sussex Railroad Company,
[1.s.] by John L. Blaik, President.
Attest: George H. Nel den , Secretary.

State of New York, City and County of New York, s&s—
On this fourth day of December, a. d. 1873, before me
sonally came C. A. Wortendyke, the president of the Ne'
Jersey Midland Railway Company, to me known, who, being
by. me duly sworn, did depose and say, that he was the PGS
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latdf the New dJersey Midland Railwaj Company, that Le
kewthe seal of the said railway, that the seal affixed to
tewithin instrument was such corporate seal, and that he
gged his name thereto as such president, and he acknowl-
algdto e that he executed the same for the uses and pur-
Esstherein mentioned.

Inwitness whereof I have hereunto set ray hand and official
d, thisfourth day of December, 1874, at the city ot New
Yak

L sj ' Elliot Sandfokp, . 10

A Commissionerfor the State of .New Jersey.

"Ths agreement, made and concluded this twenty-eighth dajT
d'July, in the year of our Lord one thousand eight hundred
adseventy, between the Sussex Railroad Company, paity of
ttefirt part, and the New Jersey Midland Railway Company
patyof the second part, both of the parties being severally
aoporatiars duly organized, and existing under the laws ot
teState of New Jersey—

Witnesseth, that the parties hereto in consideration of the
pemss covenants and agreements hereinafter set forth to be 20
nadg kept and performed by the parties hereto, and each of
themrespectively, and of the benefits, to be mutually derived
therefiom and in consideration of certain valuable right, ot
vey, privileges procured by the party of the first part,
thagh lands of the Boston Franklinite Company, for the
weand benefit of the party of the second part, and conveyed
tothe said party of the second part by the said Boston Frank-
Inite Company, by deed dated the twenty-eighth day of July,
a.d. 1870, and in further consideration of the sum. ot one dol-
lreach to each of the said parties, by the other in hand 30
md do hereby covenant, promise and agree to and with each
dherin manner and form following, that is to say :

Section I. The Sussex Railroad Company agrees to give,
and does hereby give, grant and convey to the New dJersey
Midland Railway Company, the perpetual right to run .over
and e so much of the railroad track and turnouts, depots,
grounds and other appurtenances of the party of the first
mt, as lies southerly and easterly from the point of junction
d the lines or tracks of-railway of said companies parties
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hereto, near the residence of Mrs. Samuel Fowler, in the vil-
lage of Franklin, in the county of Sussex, and state aforesaid,
and extending to a point opposite or near to the residence o
John II. Brown, Esq., in Franklin aforesaid.

IL The party of the first part shall and does hereby agree
to build and erect at the Franklin station, on said road a
suitable dep'ot or station building and appurtenances, ae
half the cost whereof, with interest,is to be paid to the sad
party of the first part, by the said party of the second part,

If* in trackage at the rate hereinafter specified.

But each of the parties hereto shall lay down, maintain ad
use in the yard at said station, its own side-track and fixtures

111. The paity of the first part shall and does hereby agree
to lay down, maintain and keep in order and repair, a its
own expense, that portion of its track, road-bed and appurte-
nances lying southerly and easterly of the aforesaid point of
junction, as hereinbefore set out in section one of this agree
ment, and the party of the second part shall and does hereby
agree to lay down, maintain and keep in order and*repair, &
its own expense, that portion of its track, road-bed and appur-
tenances, which is to be or may be used by the party of the j
first part, as hereinafter provided in section four of this an j
tract.

And the party of the first part hereby further agree, that
whenever the party of the second part shall and does lay down 1
a double track or line of railway at each end of that pation
of track or railway of the said Sussex Railroad Conypany, 1
hereinbefore described in section one of this agreement, thet
they,,d;he said party of the first part, shall and will, at tre j

~ msame time, lay down, construct and maintain a double trakk
or line of railway over the intervening portion of its nan
line, to connect with the track of the said Midland Ralway
Company, and for the joint use of the two companies, subject
to the same terms and compensation as the present line ux
der this contract.

Iv. The party of the second part hereby agrees that the
party; of the first part shall have the perpetual right to trars j
port freight, in its own cars, over those portions of the tradk
ot the said Midland Railway Company’, extending from the

40 station at Franklin for the distance of ten miles, or any pa-
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lim thereof along said track in a southerly or easterly direc-
tion, and from the same point for a distance of six miles, or
any partion thereof along said track in a northerly or westerly
direction, at and after the rate and price of three quarters (f)
ofa cent per ton per mile for the trackage thereon for each
adevery ton of freight run over the said track of the said
Mdad Railway Company, which rate the said party of the
fig pert hereby agrees to pay.

And the party of the first part hereby agrees that the party
of the second part shall have the perpetual right to transport 1o
freight, in its own cars, over that part of the track of the said
Sussex Railroad Company hereinbefore described in section
meof this agreement, at and after the rate and price of five
hundred and twenty; four one thousandths (524-1000) of a cent
perton for each and every ton of freight run over the afore*
sad portion of the track of the said Sussex Railroad Company
firthe trackage thereon, which rate the said party of the sec-
ond part agrees to pay.

Rtit is hereby mutually understood and agreed that no
charge shall be made by either party against the other for 20
trackage for the running, of empty cars or engines, or for pas-
sengers carried in passenger cars connected with freight trains,
overany or all of the above described portions of the tracks
uf the respective parties hereto.

E  The said Sussex Railroad Company shall have and does
wreby have the right to run passenger trains over the track
of the said Midland Railway Company between Franklin and
Hamburg, in the county of Sussex aforesaid, and to make use
d'the depots, grounds, and other appurtenances on such por-
tion of said road for such trains, free of charge forever; and 3o
tie sid Midland Railway Company shall have and does
hereby have the right to run passenger trains over the por-
tions of the track of the said Sussex Railway Company here-
"before described in section one of this agreement, and to
"ikeuee of the depots, grounds, and other appurtenances on
schportion of said road for such trains, free of charge for*
der> it being the intention and design of the respective
Bties hereto to offset the use of the aforesaid portions of the
feedof one party for the transportation of passengers, against
e ue of the aforesaid portions of the road of the other 4o
paty for the like purpose.
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VI The said Midland Railway Company hereby agrees
that in fixing the rates for the transportation of coal over its
line of railway, or any portion thereof, east or west, that it
shall and will make to the said Sussex Railroad Company as
favorable rates as it shall or may make for the transportation
of coal with any party or parties whatsoever.

VII. It is hereby further mutually understood and agreed
that all trains over the roads of the respective parties hereto,
embraced within the limits of this contract, shall be run uder

10 and in accordance with the rules and regulations of time tales
which shall be made up by the superintendents of said com
panies, and the said time-tables shall not be changed exoept
upon due notice.

VIII. Itishereby further mutually agreed by and between
the parties hereto, that in case the freight business of theSs
sex Railroad Company shall at any time require one or nuxe
switches or side tracks at points along the line of the road of
the said Midland company between the points hereinbefore
named, where the business of the latter company will ot

20 warrant them in putting them in, then and in such cases tre
said Sussex Railroad Company shall have the privilege of
putting in the same at their own expense, and for their excu-
sive use.

IX. It is hereby further mutually understood and agreed by
and between the respective parties hereto, that each of the
said companies shall make up and deliver to the other month-
ly, and during each and every month, a statement of the
amount of the aforesaid trackage for freight under this agree-
ment, -which shall or may have accrued during the preceding
month, and settlement and payment of any balance which
may be due to either company from the other shall be nake
within thirty days from the time of making and delivery of
*such statement.

In witness whereof, the parties hereto, in pursuance of reso-
lutions passed by their respective boards of directors, have
hereunto caused their respective corporate seals to be affixed
and these presents to be signed by their respective presidents,
the dayr and y*ear first in this indenture written.

The Sussex Railroad Company,

40 [1.s] by John I. Bj.air, President.
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Sateof New York, City and County of New York, ss.—
Rit remembered that on this twenty-eighth day of April, a.
D871 before me the undersigned commissioner for the State
o New Jersey, residing in the State of New | ork, personally
cnedohn I. Blair, who is, 1 am satisfied, the president of the
Smex Railroad Company, who being by me duly sworn, did
dyoe and say, that he knows the corporate seal of said com-
y, and that the seal affixed to the foregoing instrument is
adheorporate seal, and that the said seal was affixed to said
instrumet by the order of the directors ot said company 5 that
thesaid John I. Blair is the president of said company, and
ddexecute the said instrument for the said railroad company
bythelike order of the directors of said company.

[l.s.] Hezekiah W atki ns,
Commissioner for the State of New Jersey, residing rn the
State of New York.

This agreement made the seventeenth day of October, in
trey ar of our Lord one thousand eight hundred and seventy-
ax between the New Jersey Midland Railway Company ot
the fust part, and the Boston Franklinite Company of the
saord part, witnesseth that the said party of the first part,
for and in consideration of the covenants and agreements
hereinafter contained, to be kept and performed by the party
d'the second part, do hereby covenant and agree to and with
the party of the second part to construct, according to the
danhereunto annexed, and which is to be taken as a part of
this agreement, a railway on and over the lands of the party
o the second part, at Franklin Furnace, in the county of
S in the State of New Jersey, from a point in the rear
o the present office of the said party of the second part, to
thepresent dump of the New Jersey Zinc Company, on the

easterly side of the Wallkill, and to allow and give to the-

paty of the second part the right of using the said railway
Ier the purpose of loading and transporting ore and other
neterial over the same, excepting that part of the said rail-
"aJ which will lie between station twelve, as marked on the

-

[0}
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said plan, and the northerly end of the said track; but the patv
of the second part is to have the right to construct sidetracks
to connect with the track of the said railway at any part-
provided, always, that the party of the second part sl nof
obstruct or unnecessarily hinder or delay the party of thefigt
part in the use of the said track for transportation.

. And t,e said Pfrty of »he second part, for and in considers
tion of the premises, do hereby covenant and agree to axl
with the party of the first part to give and cede to thenHhe
right of way for a single track of the said railway on andower
the lands of the party of the second part, between the sadj
point in the rear of their said office and 1he dump of the New!
Jersey Zinc Company, as above mentioned, and also give to
them the right of trackage or passage over the railway tradkI
of the party of the second part from the said point in the rear
of the said office to itsjunction with the railway of the Seex
Railroad Company, but in such manner and at such tinesI
only as shall not obstruct or unnecessarily delay the partydfj
the second part in their use of the said track.

And it is further mutually agreed to, by and between the
said parties, that the said party of the second part shall hae
the right and privilege, at any time within ten years fromtte |
date hereof, to take and have the exclusive use and possession
of the said newly-constructed railway, paying therefor asm]j
of money equal to the cost of its construction; and thet the
party of the first part shall and will, at the request oftte
party of the second part, at any time within ten years fram
the date hereof, and on the payment of the said sum of noey
equal to the cost of its construction, bargain and sell, rdease j
and convey, to the party of the second part all their right, title
and interest in and to the said railway, and that in the event
of such conveyance, the party of the second part will give to j
the party of the first part the right of trackage over the sad
newly-constructed railway, and also over the present ralway
of the party of the second part to its junction with the ralway
of the Sussex Railroad Company?7 at the rate of one cent fix
each ton of material so transported to be paid therefor

In witness whereof, the said parties have caused the re-
spective corporate seals to be hereunto annexed, and the
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rmes of their respective presidents to be hereunto subscribed
deday and year first above written.
The New Jersey Midland Railway Company,

L gj by C. A. Wortendyke, President.
The Boston Franklinite Company,
i by John W. Brown, President.

Sered, sealed and delivered in duplicate, in presence of
Js C Platt,
*es to Jno. H. Brown,
Pm'eTt B. F. Co., 10
ato C. A. Wortendyke,
Pres. N. J. & M. Ry Co.

Order to Show Cause.

Apetition, bearing date the 9th day of October, 1876, hav-
irgheen presented to the Chancellor, praying for instructions
mregard to the relations existing between the said receivers
ad the Sussex Railroad Company, the Chancellor doth,
athis 9th day of October, 1876, order that the said The
Smx Railroad Company show cause before the Chancellor,
ahschambers, in Newark, on the 16th day of October, 1876, 20
gtnoclock in the forenoon, why the said Sussex Railroad
Conpar, its officers and employees should not be enjoined
fiomany interference with the property in the possession of
thesad receivers in this cause, in respect of which relief is
posed in the petition, and why the petitioners should not
haesuch other and further relief in the premises as to the
axt may seem meet. It is further ordered that a copy of
thsarder, and of said petition, be served on the president of
thesaid The Sussex Railroad Company within two days from
thsday. 30

Theodore Runyon, (7,
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Affidavit of James W. McCulloh,

Essex County, ss.—James W. McCulloh, being duly ssom]
deposes and says, that he is one of the receivers of the New!
Jersey Midland Railway, and that since his appointrrent eI
such receiver, on the 30th day of March, 1875, he has boen
familiar with the work done upon said railway, its spusand
switches, and that during his said receivership, the Smex
Railroad Company have never used the switch of sad Newl
Jersey Midland Railway, running from the New Jersey And
Mines, near Franklin, to the side-track of the Ba ton Halg
Unite Company, for the transportation of any ore or aha]
merchandise up to and until the use of said switch, whichis
now the matter of controversy in this case. And the dgo
nent further says that upon information derived from em
ployees of said New dJersey Midland Railway, prior to thg
appointment of receivers, the said switch had never beenwsad

. by the Sussex Railroad Company for the transportation o

20

30

zinc ore from the New Jersey Zinc Company’s mines, buthed
only been used south of station twelve, on said switch, tar tho
transportation of iron ore and other property in furtherame
of its business with the Boston Franklinite Company, and in
no wise connected with business of the New Jersey Zrc

Company.
pany Jas. W. McCullon.

Sworn and subscribed before me this 2Cth day of hovem

Affidavits of Lewis and Chipman.

William E. Lewis, being dm
DAR® now, and-have -been su
sey Midland Railway since about tne ivm ««j w
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187 and prior to that date was train despatcher in the super-
inlendent’s office of said road; from August 1st, 1871, and
Ifiomtle latter date to this time, have been intimately
acquainted with the operation of said road, and also of the
Ssx Railroad Company, at or near Franklin, in Sussex
[comity, and of all the switches or spurs in that vicinity, and
especially the switch or spur built by the New Jersey Mid-
lmd Railway Company from the New dJersey Zinc Com-
pany's mines to a point of intersection with the side track of
Ithe Boston Franklinite Company, in the rear of the office of 10
sid Boston Franklinite Company, and that during the whole
timeof my connection with the New dJersey Midland Rail-
way, the said spur or switch has never been used by the
SsxRailroad Company for the transportation of zinc ores
fromthe said New Jersey Zinc Company’s mines, nor has it ever
(been used by the said Sussex Railroad Company beyond
Statin 12 on said spur or switch, for any purpose whatever,
siee the appointment of receivers, on the 30th of March,
Bountil the month of October, 1876, and that prior to
tlat ting, this deponent has no knowledge that said spur or 2)
satchhad ever been used by said Sussex Railroad Company',
Ianlif © used, it was without the knowledge of this depo-
nent, and only so used by said Sussex Railroad Company
fr the transportation of iron ore or other property for the
sd Boston  Franklinite Company. And deponent further
@5 that in the use of that portion of the main track of tie
ISsmxRailroad Company, at or near Franklin, the arrange-
matof the time-tables, and the movement of trains thereon,
Ies always been directed and controlled by the superintend-
atad train dispatchers® of the New Jersey Midland Rail-30
Ivag by consent and with the concurrence of the officers of
sidSssex Railroad Company.
W. E Lewis.

Subscribed and sworn to before me, at Jersey City, this
sifh day of November, .. n. 187-6.
B. Z. Seymour, M. C.

[ Richard II. Chipman, being duly sworn, deposes as fol-
Vs: That lie is now the general freight agent of the New
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Jersey Midland Railway, an 1has been since about November
1st, 1873, and that for about three years prior to that die
lie was freight agent for the New York and Oswego Mdand
Railroad, which then operated the New Jersey Midland Rail-
way, and that he has been intimately acquainted wath the
freight business upon the said New Jersey Midland Railway
for the past five years; that he is well acquainted wth
William E. Lewis, now superintendent of the New Jasey
Midland Railway, and has read his affidavit hereunto amexed,
10 and that as far as said affidavit relates to the transportation
of freight, «p m the spur or switch, from the New Jasgy
Zinc Company’s mines, near Franklin, to the side trak
belonging to the Boston Franklinite Company, he knows tte
same to be true, and that, with his knowledge, no zinc ae
has ever been transported over said spur or switch by sad
Sussex Railroad Company prior to the 1st of October, 1816
R. IT. € nipman.

Sworn to and subscribed, before me, at Jersey .City, ths
20th day of March, a. ¢. 1876.
20 RArex. T. McGin1, McC

Answer of Sussex It. It. Companyy.

The answer of the Sussex Railroad Company to the petitiond
Garret A. Ilobart and James W. McCulloh, receivers d
the Midland Railroad Company, petitioners.

The Sussex Railroad Company, now and at all times hae
after, saving and reserving to itself all arid all mamner o
benefit of advantage to the many errors and insufficienciesint e
petition of the said Garret A. Hobart and James W. Me
loh, receivers of the New dJersey Midland Railroad Conpany

30 petitioners, for answer thereto or unto so much and suei B
thereof as they are advised it is material or necessary
them to make answer unto, they answer and say, to tie
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paragraph of the said petition, that they have been advised
and helieve it to be true that the said petitioners were* on the
day, morth and year mentioned therein, by an order of this
conrt, made receivers of the said Midland Railroad Company,
but whether the said petitioners were, by the said order, au-
thorized to operate said railway and all its branches and leased
lines and other roads operated by it, these respondent s cannot
tell, never having seen or read the said order ; and these re-
spondents therefore leave the said petitioners to make such
proof in reference to the said matter as thqy may be advised
itis material or necessary for them to make. And these re-
spondents further say, they have been informed and believe it
tobe trug, that the said petitioners did, as such receivers, on
orabout the time mentioned in the said petition, take posses-
sin of the said road, and these respondents are informed and
believe that the said petitioners are now operating the said
railroad.

othe scoad paragraph of the said petition, these respon-
diss fixthe; in answering, reply and say, that they deny
tatanagother property that came into the possession of
tesadpetitioners as receivers, was a certain open switch or
tunat, extending from the intersection of the furnace branch
ditteBston Franklinite Company’s railroad, near the village
dHaldin in the county of Sussex, in the State of New
%y to the mines of the New dJersey Zinc Company,
fmalyknown as Georges Mine in said county, being a dis-
tawed about fifteen hundred feet. And they further deny7
tiatthe said spur, switch or turn-out has, since the second day
dAnil, eighteen hundred and seventy-five, remained in the
[ of the said petitioners as receivers as aforesaid,
Mihs duiring that time, been used and operated by them
sapt of the New Jersey Midland Railway, and that no
dlrpasmor corporation has the right to use said switch or
tumat without the consent or under the instructions of the
Sidpetitionexs on the contrary? these respondents declare
“nmdshow the truth to be, that the said petitioners can have
whider rights in the said switch than the Midland company?7
adthaen if so much ; and'they further say that the Mid-
Mbalvway never, at any time, had the exclusive right to
le possession and use of the said switch or turn-out, and

20

30

40
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never had the exclusive use and possession of it; but these
defendants declare the truth to be, in the first place, that by
an agreement made on the seventeenth day of October
eighteen hundred and seventy-one, between the New dJersey
Midland Railway Company, of the first part, and the Bston

I rankilnite Company, of the second part, a copy of which aor e
merit is annexed to the said petition, and to which these respond-
cuts 1efer, the Midland Railway Company bound itself to cn

s ruct the switch in question over the lands of the said Bston
10 Frankliuite Company, and did bind itself, in and by the sad
agreement, to allow and give to the said Boston Frankliute
Company, the party of the second part to the said agree-
ment, the right of using the said railway/for the puipase
of loading and transporting ore and other material over the
same, excepting that part of the said railway or switch which
would lie between station twelve of said switch as marked s
the plan, and the northerly end of it and which only embraced

a small portion of the said switch at the extreme rorthem
end. And these respondents further say that the said Boston
2J Franklinite Company, the party of the second part to the said
agreement, did, in and by the said agreement, covenant and
agree to and with the said Midland Railw'ay Company, the

p irty of the first part, to give and cede to them the right of
way for a single track over their lands for the construction.of
the said switch between the said point in the rear of their
said office and the dump of the New dJersey Zinc Conpany
and also gave to them the right of trackage or passage over
the railway track of the said party of the second part, the
said Boston Frankliuite Company, from the said point in the
SO rear of the said office to its junction with the railwmy of these
respondents, but in such manner and at such times only, as
should not obstruct or unnecessarily delay the party of the
second part, the said Boston Franklinite Company, in their ue
of the said track. And these respondents further say that
the Midland Raihvay Company took the said track in entire
subservience to the rights of the Boston Franklinite Company
and could only use it at such times when the Boston Frank-
linite Company were not using the said track. And these
respondents further say that after the making of the said con-
40 tract all the rights and privileges of every kind of the Boston
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Franklinite Company became and were vested in the Frank- *
Iuiron Company, a corporation created by the legislature
ofYew dJersey on the fourteenth day of March, eighteen
hundred and seventy-one. And the said Franklin Iron Com-
pnybecame the assignees of the said agreement and the
owners of all the lands on which the said switch is constructed,

and of all the lands of the Boston Franklinite Company, and
became and was entitled to all the rights and privileges of

the Boston Franklinite Company either in the said agreement

o nthe said lands, and became the absolute owners in fee of 10
the very lands on which the said switch was constructed”
throughout its entire length. And these respondents further

say thet the Franklin Iron Company immediately upon the
construction of the said switch, used the said switch from
apoint in the rear of the present office of the said party of

the seoond part, the Boston Franklinite Company, toithe dump

of the New Jersey Zinc Company for the purpose of loading
adtransporting ore and other materials over the same, using

for thet purpose at all times the cars of these respondents,

or rather employing these respondents to haul ore and other 20
matenals for them. And these respondents further say, that

the interest of the Franklinite Company and the interest of
these.respondents in the said lands and in the said switch are
idatical.  And that the said Franklin Iron Company, by the
arsat and agreement of its president and directors from

the tine of the construction of the said switch down to the
present time, authorized and empowered these respondents to
wethe said switch throughout its length and breadth, at all
times,giving them all the rights and privileges in the use of

the said switch which the Boston Franklinite Company ob- 30
taiced under and by virtue of the said agreement, and which

the Franklin Iron Company as assignees enjoyed, and all the
ngts which the Franklin Iron Company had in such switch
athe owners in fee of the land on which The same
wes constructed; And these respondents further say that
tte Franklin Iron Company .own the land on which the
sid switch is constructed from the one end to the other
thereof, and that not only by virtue of their power as
asigness of said agreement, but as owners of the fee
they had a right to use and enjoy the said switch; and 40
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these respondents further say, that the said switch was com«
pleted in the fall of 1871, or early winter of 1872, and from!
the time of the completion of the said switch to the present!
time, these respondents have used the said switch from thel
dumps of the New dJersey Zinc Company to a pomt in tliel
rear of the office of the Boston Franklinite Company, and|
from the said point in the rear of the said office over tliel
switch of what was then called the Boston Franklinite Com1
pany, to its junction with the railroad of these respond-1
10 ents, for the purpose of loading and transporting ore and aherI
materials over the same, and that in thus using the said switchI
they continually run their cars beyond what is known as &a- |
tion No. 12, on said switch, toward the northerly end of said!
switch, and that during all that time the said Midland Rail-1
road Company had full knowledge of the use of the sadl
switch by these respondents, and made no objection whatever I
thereto; and that these respondents were in the full wseandl
possession and enjoyment of the said switch as represented ]
when the Midland Railway passed into the hands of sadl
20 petitioners, and that this enjoyment of the said switch wesinl
subserviency of the right of these respondents to the weaf*
said switch. And these respondents further say that the said!
New Jersey Midland Railway Company could not run thei®
cars on the said Franklin Iron Company’s switch, from the!
point to which by the said agreement they were permitted tol
run, and used by common consent the southerly end of thel
Franklin Iron Company’s switch, on which to run their casl
to get on the said switch. And these respondents further sa),l
.that the track mentioned in the said agreement in rumngl
30 from the rear of the said office to its junction with the rail
way of these “respondents was conveyed by the said Boston!
Franklinite Company to the Franklin Iron Company, anoij
about the latter part of the year eighteen hundred and scven;
ty-one, and that the said Franklin Iron Company from tiaj
time became the actual owners of the said track and o tie!
lands on which it was constructed, and with all the rightsan 1
privileges therein, and that whatever rights the said Mdlan
Railroad Company had therein, they hold under the sifj
Franklin Iron Company. And these respondents further say;:
40 that the Franklin Iron Ccmpiny 1y the consent andauthony”
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ditspresident and directors, gave to your respondents the
fll right, power, and authority to use the said switch between
tleponts last aforesaid, at any and at all times, without the
k¥ ar hindrance of any person or corporations. And these
respondats further say, that the said Midland Railroad Com-
mycould not use the said switch at all, nor could they find
acure to their said railroad at all from the said switch, except
bythe permission of the Franklin Iron Company ; and these
resoondents further insist and declare the truth to be that they
Imenow the right to use the said switch in the same manner 1
atlto the same extent they did use it while the said Midland
Rilvay Company operated the said road. And these re-
sodharts further say, in answer to the said second paragraph,
thtby virtue of the fourth paragraph in the article of agree-
nat, made between the said Midland Railway Company
adthese respondents, and bearing date on the twenty-eighth
dyof July, eighteen hundred and seventy, a copy of which
samexed to the said petition, and to which these respond-
atsrefer, it is provided that these respondents shall have the
papetal right to:transport freight in their own cars over 20
thee switches of the track of the Midland Railway
Conpary, extending from the station at Franklin for a dis-
tareof ten miles, or any portion thereof, in a southerly oi
eastedy direction, and from the same point for a distance of six
miles or any portion thereof, along said track, in*a southerly
awesterly direction, at and after the rate and price of thi ee-
quartas of a cent per ton per mile for the trackage thereon,
shy the said agreement will more fully and at large appeal.
Andthese defendants declare the truth to be that the switch
nquestion is the part of the track of the Midland Railroad 30
Conpany covered by the said agreement 'last above men-

I iaed And that under and by virtue of it, these respond-

| atshave aright to the use of the said switch for the purpose of
canying freight, and that these respondents are now, and
haebeen heretofore using the said switch only in the mannei
adin the way provided for in the said agreement j and these
respandents have always paid the percentage provided for in
the .said last-named agreement, and are ready and willing to
vy the said percentage according to the terms of the said
agreemat.  And these respondents further say that the said 4.0

d f
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Midland Railway Company constructed their said ralway
under and by virtue of the powers granted to the New Jersey,
Hudson and Delaware Railroad Company by an act of the
legislature ol the State of New Jersey, passed the eighth day
of March, eighteen hundred and thirty-two, and that by the
fifteenth section of the said act, it is provided that the sad
road or roads authorized by the said act should be, and &
by the said section were declared to be, public highways, ad
should be constructed with a track for one or more huses
10 and for the passage of any railroad carriage thereon, with
passengers or property, upori payment of the tolls pre
scribed by the said act; provided that the carriages soused
thereon should be of the same description in the formation of
the wheels and length of the axle as those used by the com
pany, and should be so regulated as to the times of starting
and speed of traveling as not to interfere with the camages
of the company. And these respondents declare the truth to
he that by virtue of the said section, these respondents hed
the right to use the said switch, or a part of the said Mdland
20 Railway, upon complying with the provisions of the sad
section, and that these respondents were using the said roadin
compliance with the said provisions, and are now willing, &
all times hereafter, to use the said road in compliance wth
the terms of the said section in said act. And these respond-
ents respectfully beg leave to refer to the said act incor-
porating the said New Jersey, Hudson, and Delaware Rail-
road Company, and to the act creating the said New Jersey
Midland Railway Company, approved March seventeenth,
eighteen hundred and seventy, if it be necessary so to do.
30 And these respondents further show that the said New Jersey
Midland Railway Company had no right, power, or authority,
under and by virtue of any right vested in them by any act &
the legislature of the State of New Jersey, or otherwise, to
execute the said agreement with the Boston Franklinite Com
pany, or to construct the said switch, it not being any part of
the main line of the said New Jersey Midland Railway, nor
any lateral road connecting with the said road, and that the
said New dJersey Midland Railway Company, nor the. sad
petitioners, have any right to the said switch, but that the
40 same belongs, in law, to the Franklin Iron Company, tie
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onssof the land upon Which, said switch is constructed,
aulthet the said Franklin Iron Company have fully author-
mardempowered these respondents to use and occupy the
sadswitch in the manner they are now doing.

And these respondents, answering the third paragraph of
tesad petition, say that the said petitioners did request and
ddanan interview with John I.. Blair, the president of the
sd Sussex Railroad Company, on or about the tunc
netiaed in the said paragraph, and that in said inter-
view the said petitioners, or one of them, suggested that
thee respondents were carrying ore from Ogdensburg,
apart below the switch in question, two miles or
tharedbouts, at too low a rate and that the said companies
doddnot underbid each other, and one or the other of the
sadpetitioners did suggest a doubt as to the right of these
respondats to use the said switch in the manner they were
thndoing without the consent of the said petitioners, and
thtthe said John 1. Blair informed them that these respond-
atshad no disposition to underbid them in carrying freight,
adle insisted and alleged that this company had the strict
'egd right to use the said switch in the manner these respond-
atswere then doing, and that said John ,I. Blair informed the
petitioners that these respondents would be happy to come to
aarrangement with them upon any matter really in dispute,
atdwould be glad to receive past arrearages from the New
JasgyMidland Railroad Company, which was largely indebted
tothese respondents upon the several matters contained in
thetwo agreements between the said companies. And these
respondents further show that no conclusions were reached in
tresaid interview, and the said John I. Blair did, within afew
s after this said first interview, call at the company s office
nNew York to have a further interview with the said peti-
tiaasor one of them, in order to ascertain the views of the
wid petieioners, but found none of them in, and that before
thesaid John 1. Blair could have another interview with the
petitioners they had instituted these proceedings. And these
responderts declare that they have no wish or desire to have
ay controversy with the petitioners, but they insist that they
ke tnade no use of the said switch which by law they had
ntm absolute right to make.

20

40
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And these respondents, answering the fourth paragraph inthe
said petition, say that they did, on or about the second.dayd
October, eighteen hundred and seventy-six, cause two orthree
of their freight cars to be run in upon the said switch for the!
purpose of loading ore thereon; but these defendents deny, &
they have hereinbefore denied in answer to the former paa
graph of the said petition, that the petitioners were in posses-
sion of the said switch at the time, to any further or other exj
tent than these respondents have stated.

10  And these respondents admit that they did not ask the an
sentof the petitioners to place their cars upon the said switch;
and they insist that they were not bound to obtain their cn
sent for so doing, that they had a legal right for any and for
all the reasons which they have already given to the scod
paragraph of the said petition, to place their cars upon the
said switch and to use the said switch for the purpose for
which they were then using it, to draw ore over the sad
switch ; and these respondents further say that the said peti-
tioners did very improperly and without any legal right inter-

20 fere with the cars of these respondents, and did remove tham
without the knowledge or consent of these respondents fiam
the place where they were being loaded with ore, and theti
these respondents replaced the said cars upon the said switch
and had them loaded with ore and sent over the swatch jontly
used by these respondents and the New Jersey Midland Ral-
way Company, to the main line of these respondents’ road, andj
over the same to its proper destination, as they, had a legl
right to do for the reasons already given.

And these respondents, further answering the said petition

30 and replying to the fifth paragraph of the said petition, say they
deny that the said Sussex Railroad Company have not offeie |
or in any way arranged to compensate the said petitioner
for the use of the said switch, and they further dami
that by the running of their cars and removing their freigif
thereon, as stated by said petitioners,-they* are. causing
damage to the petitioners as receivers as aforesaid, by depm
ing them of a portion of their legitimate business.
the co trary, these respondents declare the truth to be, ,a
the agreement existing between the said companies areay

40 referred to, provides for the amount to be paid by ticse 1
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guthts to the said petitioners as receivers, and that under
tatagreeent these respondents have paid to the said peti-
tiomsa large amount of trackage for freight carried oyer,
atlae now ready and willing to settle with the said petition-
asaccording to the terms of said agreement, for all sums
tetray be due for trackage for the transportation of freight
oathesaid Midland railway, according to the terms of the
sdagreerent, and if any balance shall be found due peti-
tioas upon such settlement, these respondents are ready and
wilrgat once to pay it, and to pay for trackage for all 10
fiddt carried according to said agreement, but the said peti-
tomshave constantly refused to come to such settlement,
beawe they know they will be largely in debt to these re-
sgbts  And these respondents insist and charge the truth
tobg that the said petitioners have no right to the use of the
sadswitch, nor to the main line of these respondents, until
theydo settle and pay these respondents for the large sums
dethese respondents for trackage, for freight carried over
theerespondents’ road, and also for their share of their said

. And these respondents further say, that in carrying 20
tresad ore which they are now carrying, and which the said
pitianars are seeking to prevent these respondents from car-
nirg they are neither causing damage to the said petitioners
sreceivers, nor are they depriving them of a portion of their
legtinete business.  But these respondents declare that the
ae which they are carrying, and to the transportation of
vihch by these respondents, the petitioners so strenuously ob-
jat is the property of the New dJersey Zinc Co., and that
theerespondents have arranged with the said New Jersey
Zre (. to carry a certain amount of the said ore tur them 30
oerthe road of these respondents, and over the road of the
Ddavarg Lackawanna and Western Railroad, with which
theerespondents have a contract upon the subject, to Beth-
ldemin the State of Pennsylvania; that the route over which
theerespondents carry the said freight, is the legitimate route
forthe transportation of it; that the said petitioners are not
dleto carry the said ore at all to Bethlehem, Pa., except
% 1un it over the track of these respondents, unless
theycarry it over their own road and the Montclair road to
Meds basin, a distance of thirty miles, then employ the! 40
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Delaware, Lackawanna and Western Railroad Company to
carry it for them to Kaston, Pa., and some other raihwad
from there to Bethlehem, a thing which is impracticable, rt
only on account of the great distance which they would be
compelled to transport it, being full sixty miles by their rote
from franklin to Waterloo, whereas, by these responderts
route, it is only twenty-three miles from Franklin to Waterloo,
but because the said receivers have no joint arrangement with
the said Delaware, Lackawanna and Western Railroad Com
10 pany for the transportation of the said ore. And these re
spondents hereby tender themselves ready and willing to pay
the petitioners all sums of money due for trackage, for freight
drawn over the said switch, and over said Midland ralwad
according to the said agreement between the said companies;
and they tender themselves willing to pay the said petitionersd1
sums of money which may be due them for freight carried by
these respondents over the said switch, according to the prodq
sions of the charter of the New Jersey and Hudson and Dela-
ware Railroad Company. And these respondents deny thet
oft the said petitioners have protested to the officers of these raJ
spondents any further than these respondents have stated; they
have spoken to these respondents on the subject, and these
respondents have asserted their right to the use of the sad
switch in the manner these respondents are using it, and thet
these respondents have told the said petitioners repeatedly thet
they are ready and willing to come to a settlement with them
and have urged them to come to a settlement, but they hae
not done it.
And these respondents, answering the sixth pasgahd<
30 the said petition, further say, that no complaint at all can anse
between these respondents and the said petitioners, unless the
said petitioners persist in these unlawful attempts to deprive
. these respondents of their legitimate rights and pivlegsto
carry freight over the line of their road. And these 1eyud
ents declare the truth to be that the petitioners have fféited
a.l the right to the use of any part of these respondents’ 1@dj
because of their refusal to pay these respondents their tiade
age for the freight hauled over it by the said petitioners, ac-
cording to the terms of their agreement with them, and these
40 respondents are ready and willing to submit to the @t
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vidlerthe Baid petitioners are entitled to the nse of said
githar any part of the road' of these respondents. And
flee respondents farther say, that by the said contract the
sdMdland Railway Company was to pay in trackage for
d¥df the cost of the depot at Franklin, which was over
twertyfive hundred dollars, which the said company has never
@Edand these respondents submit that they have a right to
wethet switch until said sum is paid. And these respond-
aireplying to the seventh paragraph of the said petition,
sythet they deny that the acts of these respondents and their In
amsand agents in the premises are unlawful, for the rea-
eisthese respondents have already given ; and they further
dry that they are seriously damaging the business of the
pitiaesas such receivers, or are demanding the value of the
pgmtyin their hands or custodies of this court; on the con-
tizry these respondents insist and declare the truth to be that
tyae not only not damaging the said petitioners, but are,
frtte reasons given by these respondents in their answer
ottesixthparagraph of the said petition, actually benefiting
flesad petitioners as such receivers, by paying them for 20
fiedt transported over the said switch, which they would
atinfact otherwise receive. And these respondents further
diy that if the claims of these respondents and their agents
auldficars are carried into practice, as these respondents pro-
e that it will be at the great hazard of life to the passen-
@stransported by the said petitioners, and to the employees
attte said railroad operated by the said petitioners as such
roavas and they further deny that the portion of the main
teed the said railroad hereinbefore mentioned is operated
uwhr the directions and control of the superintendent and 30
trandespatcher of the petitioners, and that all the trains on
tesadroad are properly under his control; and they deny
't the said trains of these respondents are run over any
Bt°f the said road, branches or switches, without due knowl-
% of the said superintendent or train despatcher, or that
'toynay at any time come into_ collision with the trains of
"epetitioners’ road, and cause great loss of life and property;
athecontrary? these respondents declare the truth to be that
usrh petitions on the part of the said petitioners arc un-
%ed and idle and have no foundation whatever in fact, 40
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these respondents, in fact, say that by the terms of the sad
agreement between these respondents and the New Jasey
Midland Railroad Company, all trains over the ralwed o
these respondents and the petitioners embraced wathin the
counts of the contract were to be run underand in acardance!
with the rules and regulations of time tables which should o
made up by the superintendents of said companies, ad
that the times should not be changed except upon due rotice,
and that the trains have always been so run upon the tine!
tables made by the superintendents of both companies, ad
mthe trains have been run by such time tables, and these &
spondents only run their cars for the transportation of the
said ore by such time tables and on their own time, and thet
there is not the slightest ground for anticipating a cdhision!
by the running of such freight cars with the cars of the peij
tinners. And these petitioners further say, that the sid
switch runs into the switch of the Franklin Iron Conpany,
which runs into the main line of these respondents’ road, axd
is absolutely, in that respect, under the control of these w*
spondents,so that no collision can ever.take place; and these

.-respondents further say, that they have delivered the quan

tity of ore they are to deliver for the month of October and
they will transport no more ore over the said switch util
after the first day of November next. And these respondents
deny all unlawful combination, etc , without this, that there
is any other matter or thing in the said petition that is t
herein fully, well and sufficiently answered, traversed, avoided
or denied, is true, to the knowledge or belief of these 1cj
spondents. All which matters and things these respondents
will maintain and prove as this honorable court shall direct,,
and they pray hence to be discharged with their reasonable!
costs on their behalf sustained.
dJ.
Solicitor's of, and of Counsel with the Sussex Railroad Co,

the said respondents.

State of New York, City and County of New Yok «««J
The answer of the Sussex Railroad Company in the fregirg
cause is taken and acknowledged under the caparate seal O



INl' CHANCERY OF NEW JERSEY. 33

tiesaid company, before me, the undersigned, on this 23d

iy October, 1876.

t o A tte s t: E.T. Ilatfie 1,
Secretary Sussex R R. Co.

K sj Ludwio R. Miller,

Commissioner State of New Jersey in New York.

flew Jersey, ss.—dJohn. I. Blair, of full age, being duly
smmaccording to law, on bis oath saitli that be is now and
frtte last ten years has been the president of the Sussex
Rahced Company ; that he has heard the answer of the said
amay to the petition of the receivers of the New dJersey
Mdad Railway Company read, and understands the con-
tatsthereof, and that the facts, matters and things therein
pfxth so far as they relate to the acts and doings of the
Ssx Railroad Company? and of the Franklin Iron Com-
@y and the Boston Franklinite Company are true,
dhsown knowledge, and so far as they relate to the acts
auldoings of other persons, he believes them to be true, and
et deponent is particularly acquainted with all the proceed-
1 of the Boston Franklinite Company, and with all the
poosedings of the Franklin Iron Company, and with all the
poosedings of the said respondents, and that he knows of his
omknowledge, that all the statements in said answer in
waaweto the rights of the Boston Franklinite Company,
atof the sale and transfer of the said Boston Franklinite
Cnpay, of all their rights and interests in the said lands in
wich the said switch is constructed to the Franklin Iron
Cnpay; and all these statements in the said answer contained
mrefarerce to the rights granted to the Sussex Railroad
Gnpayby the Franklin Iron Company, are true. And de-
pratfurther saith that the Franklin Iron Company became,
mtteyear eighteen hundred and seventy one, or thereabouts,
hene the purchasers of all the rights of the Boston Frank-
Ite Company on the lands and mineral rights at Franklin,
"ithe said county of Sussex, embracing the lands on which the
witchinquestion stands, andalso theswitch with which thesaid
witchin question connects, and that they are the assignees
"l the rights and privileges contained in the agreement
ween the Boston Franklinite Company and the New Jer-
E
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sey Midland Railway Company-set forth in the said pditin
.of the said receivers, and he knows the location of the sad
switch of the said Franklin Iron Company, and the poirt of
junction between it and the switch in question, and that redars
the agreement between the said New Jersey Midland Rail-
way Company and the said Boston Franklinite Conmpany, tho
said Midland company could not run their cars over upon tre
switch of the Franklin Iron Company, without running overa
part of the said switch over which they have no right at dl
10 to run, and that they have been permitted, as a matter of f&
vor by the Franklin Ion Company, to use the southerly ad
of their said switch to run back their cars upon, in order thet
they can get on the switch of the Franklin Iron Conpany,!
to run up to the track of the Sussex Railroad Company, A
deponent further saith' that the Franklin Iron Company hes
invested the Sussex Railroad Company, ever since they bei
came the owners of the rights of the Boston Hanklinite
Company, with full power and authority to use the said switch
of the Franklin Iron Company, by a recent resolution of thar
20 board having confirmed said right. And deponent further
saith that ever since the year eighteen hundred and seventy-
one, the said Sussex Railroad Company have drawn in ther
cars for the Franklin Iron Company, from the mines of the!
said Franklin Iron Company situated on the easterly side of
the switch in question, and near to what is known as Station
No. 12, on the said switch, thousands of tons of iron ore over the
switch in question, and in drawing said ore and running their.
cars on said switch, their cars would run over and beyond thesta:
tion known as No. 12 on the said switch. And deponent further
30 saith that this use was made by the knowledge of]
the New dJersey Midland Railway Company. And depo-
nent further saith that the said Sussex Railroad Gom)
pany have agreed to transport for the said New dJer
sey Zinc Company a certain quantity of ore to Bethlehem
in the State of Pennsylvania ; that they are carrying the sad
ore over a portion of the said switch in question, and over the
switch of the Franklin Iron Company to the main line of the:
Sussex Railroad Company, and thence to Waterloo on this)
line of the Morris and Essex Railroad, operated by the Dela<J
40 ware, Lackawanna and Western Railroad Company, and from
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thence to Easton and Bethlehem, Pennsylvania; and deponent
gith thet the said route for the transportation of the said
ae and deponent saith that he, as the president of the Sussex
Railvad Company, made the contract with the New Jersey
Imc Company for the carrying of the said ore, and that when
lemade the said contract he, as well as the other officers of
the Sesex Railroad Company, supposed and believed that the
sid Sussex Railroad Company had the absolute legal right to
wethe said switch for the transportation of the said ore, and
deponent still believes that the said company has the right so 10
o do. And deponent saith, that the transportation of the
gidore by the said Sussex Railroad Company cannot, in the
judgment of deponent, injure, but benefit the said receivers ;
thet the said receivers cannot carry the said ore except in the
manner set forth in the said answer, and that in deponent’s
judgment it would be impracticable for the receivers to carry
ithy thesaid route. And deponent further saith, that some-
tme during the first of the present month of October, this
deponent and Timothy Case, the superintendent .of the said
Sussex Railroad Company, went by invitation of the receivers, 20
aone of them, to the office of the said company, in New
fork; that the said receivers, or one of them, spoke of carry-
mgore from Ogdensburg, and thought the Sussex Railroad
Company was carrying too low, and was underbidding them,
adthat some man was using this company to get a better
wontract from  them, and they alluded to the .rumor that the
Bethlehem and New Jersey Zinc Company had made a con-
tract together for zine, and that the Sussex Railroad Company
liad agreed to carry the ore for the said New dJersey Zinc
Company to Bethlehem, and were underbidding them, and 30
that deponent. told, them he had no disposition to underbid
them, and that a general conversation followed about settling
Almatters between said company7 under said contracts between
them; and that deponent expressed his willingness to settle
P everything, and -deponent distinctly asserted his right
totransport the said ore over the said switch , and deponent
Sithit was understood that deponent would call again at the
office ot the said company in a few days to get their views,
af to see if an amicable arrangement of all these affairs
a@lddbe made, but found no one in with whom he could com- 40
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municate. And deponent farther saitli, that the Sussex Rail-
road Company is ready and willing to pay for the use of the
said switch three-quarter cents per ton per mile, according to
the agreement between the said company, or any other sm
which they may by law be required to pay for the transporta-
tion of the said ore over the said switch. And deponent fur-
ther saitli, that the said New Jersey Midland Railway Com
pany is largely indebted to the Sussex Railroad Company for
trackage for freight carried by them over the line of the sad
company’s road, under the contract of July twenty-eighth,
eighteen hundred and seventy. And deponent further saith,
that it has always been understood by this deponent and hs«
said company? that the said last named contract gave to the
Sussex Railroad Company the right to the use of the whole
of the said switch, and that independent of that, thet, it was
by common consent understood and practiced, that the sad
New dJersey Midland Railway Company should nse the
southerly end of the Franklin Iron Company’s switch, and the
Sussex Railroad Company should use the northerly end of the
switch in question beyond station twelve, and each has con-
tinually so done without fault from the other; and deponent
further saitli, that no collision can. take place between the re-
ceivers’ trains and the freight cars which deponent’s company

are using for the carrying of- the said ore.
Jonx I. Biair.

Sworn and subscribed before me, this 21st day of October,

a, d. 1870.
E. 1. Smitn, M. C

New dJersey7 ss—Timothy Case, of full age, being duly
sworn, on his oath says, that he is the superintendent of the
Sussex Railroad Company? the respondents, and has been tar
the past eleven years ; that he has heard the answer of sad
company to the petition of the receivers Of the Midland Rail-
way Company ; that the facts, matters and things therein con-
tained, so far as they rela'e to his acts and doings, are trug
and so far as they relate to the acts and doings of other parties,
he believes them to be true ; that all the statements in the said
answer contained in reference to the nse of the switch in



IN CHANCERY OF NEW JERSEY. 37

Iniiegtion, by the Sussex Railroad, are trne; that the state-
ments in reference to the use of the switch beyond station
twelve are true, and that the southeasterly end of the switch
dthe Franklin Iron Company is four to five hundred feet
bgad the point of junction of the switch in question, and
beyond the point where the Midland Railway Company were
anthorized to enter upon the switch of the Franklin Iron
Company, and that the switch in question, from station twelve
tothe end of said switch, is about four hundred feet, and that
the Sussex Railroad Company has continually used the north-
alyend of said switch from station twelve without let or
hindrance until the present difficulty, and that the Midland
Railway Company have continually used the northerly end of
theswitch of the Franklin Iron Company, to which they had
mright, without the let or hindrance of the Sussex Railroad
Company or the Franklin Iron Company; and deponent fur-
ther-says, that the time tables for the running of trains over
thelines mentioned in said agreement have always been made
wby deponent and the superintendent of the New Jersey
Midland Railway Company ; that the proportion of the ore
tobe carried has been taken out, and that there will be no
more run out over the said switch during this month, or until
thefirst of next month; that no possible collision can take place
between the freight cars and the trains of the receivers, be-
cause the said cars are run upon the schedule time fixed for
trains by deponent and superintendent of the Midland Rail-
way Company, and that the switch in question joins with the
switch of the Franklin Iron Company, and that switch runs
adjoins with the main track of the Sussex Railroad Com-
pany and is under their direct control and supervision.

T. C ase .

Saom and subscribed, before mo, this 21st day of October,
A 11876, 1 .

E. I: Smitn, M. C.

Newdersey, ss—William A. Thompson, of full age, being
duly sworm, on his oath says, that lie is the chief engineer of
tieSssex Railroad Company ; that he is well acquainted with
Qlocation of the switch and of the junction of the said rail*

20
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road with which it connects, mentioned in the annexed peti-
tion and answer i that the maps hereunto annexed contain an
accurate exhibit of the location of said switch and of the
switch ot the Franklin Iron Company and its comnection
with the main line of the Sussex Railroad.

W illiam A. rEiOiIlV‘OX.

Sworn and subscriled, before me, this 21st day of Ocober
a.a. 1876,

E. I. Smith, M. C

Order for Injunction.

[Filed February 13, 1877.]

A petition, bearing date the 9th day of October, 1SIG
having been presented to the Chancellor, praying for instruc-
tions in regard to the relations existing between the said re
ceivers and the Sussex Railroad Company ;

And the Chancellor having heard counsel for the respective
parties therein—

It is on this 13th day of February, 1877, by his Honor,The-
odore Runyon, Chancellor of the State of New Jersey, ardered
that an injunction do forthwith issue out of and tinder the
seal of this court, directed to the Sussex Railroad Conpany,
its officer.s, employees and agents, therein and thereby com
manding them, and each and every of them, to refrain from
any interference with the property in the possession of the
said receivers, and more especially from entering upm
with their cars, locomotives, workmen, switchmen and engi-
neers that portion north of station twelve upon the side
track from the intersection of the Furnace Branch o the
Boston Franklinitc Company’s Railroad, near the village of
Franklin, in the county of Sussex, and State ot Few
Jersey, to the mines of the New Jersey Zinc Company, ta:
inerly known as “ George’s Mine,” in said county, and in the
hands of James W. McCulloh and Garret A. Hobart, receb®
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« o the New dJersey Midland Railway, except with the
hitten permission and under the direction of the said receiv-
as urtil the further order of this court.

Dited Trenton, New Jersey, February 13th, 1877.
THEODORE RUNYON tt

Opinion of the Chancellor.

[F]led January 29, 1877.]

HIl to foreclose. Petition of receivers for relief against
wed track by Sussex Railroad Company. On petition, an-
srrand affidavits.

M. B. Williamson, for the receivers.

M. Joseph Vault and Mr. J. G. Shipman, for the respond*
ats

The Chancellor. The New* Jersey Midland Railw ay Com-
pany, in or about the fall of 1871, constructed a short railroad
from a switch on the land of the Boston Franklinite Com-
pany, to what was then known as the dump of the New Jersey
Zinc Company. The road was constructed under an agice-
ment between the railway company and the 1 ranklinite com-
pany, dated October 17th, 1871, by which the former agreed 20
toconstruct the railroad, and give the mining company the
right to use it (excepting a small part) for the purpose of load-
ing and transporting ore and other material | and the mining
company granted to the railway company, the right of way
for thetrack, and also the right of trackage or passage oyéd”
the before mentioned switch, from the point of junction ot
the track therewith, to the railroad of the Sussex Railroal
Company, over which at that place the railway company had
theright of passage. The part of the track reserved by the
aoe mentioned exception, was that part which lies be- gQ
tween Station 12 thereon, and the northerly terminus of the
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track. The respondents claim to have succeeded to the nght«
of the mining company in the premises, and to have the right

to use not only that part of the track which the latter was by
the agreement authorized to use, but also the excepted pa.
tion. They claim this right not by virtue of any new agree,
ment between the mining company or its representatives ar
assigns, and the railway company or the petitioners, but by
virtue of an alleged user by the mining company and bv
themselves, since they succeeded to the rights of that com
10 pany, of the excepted portion at pleasure, from time to tine
They also claim it under their construction of an agreement
made between the railway company and them in 1870, by
"which the former granted to them in consideration of catain
compensation, thp perpetual right to transport freight in thar
own cars, over “ those portions of the Midland track extend
ing from the station at Franklin, ten miles northerly and sx
miles southerly.” They further insist that by the charter of
the railway company, (Pamph. Z., 1832, p. 133,) the road of
*the latter is declared to be a public highway, and they
20 also defend their use of the track on the ground that the rail-
way company had no legislative authority to construct or main-
tainit. The agreement between the railway company and the
mining company is explicit in its terms, and the reservation
and exception of the portion of the track in question are une-
quivocally declared, so far as the respondents’ defence rests
on their claim under the mining company, it cannot be e
tained for the manifest reason that the exception is as binding
on the representatives or assigns of that company, as it was an
them. The alleged user cannot prevail against the express termns
30 of the agreement. Nor could the fact that the railway; company
in, or to pas9 from the track in question to the before men-
tioned switch (the right to pass over which is granted to them
by the agreement) were, and that the petitioners are, under
the necessity of backing their trains upon a part of the switch
not included within the terms .of the agreement, constitute
any warrant, as the respondents insist that it does, for disre-
garding the exception. The right so to use that part of the
switch would, it may be remarked, for aught than appears, be
held to pass by necessary implication. The agreement be-
40 tween the railway company and the respondents under which,
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abefore stated, the latter obtained the right to use the track

foe former for a certain distance each way from the Frank-
ln station, was made more than a year before the agreement
between the railway company and the mining company. The
track in question had not then been constructed, and it does
ntappear to have been ever in contemplation. Nor do the
terms of the agreement with the respondents embrace this
trak. It isno part of the mairi track of thé Midland road,
nrcanit by any just construction be held to be. embraced
fiithin that agreement. It is not a switch or turnout, intended 10
topromote the safe or convenient use of the track of the road,
hut it was designed and used merely as a special auxiliary to
thebusiness of the company, to enable them to bring to their
wedfor transportation thereon, the freight of the particular
customer or customers up to or in the vicinity of whose prem-
iss it was constructed, and for which purpose only it was of
value or available to them. The use of it no more passed
under the agreement with the respondents, than would the
weof atrack which the railway company might have con-
structed to their own gravel-pit, or to a coal yard or warehouse. 20
This view disposes also of the claim to the right to use the
track as a public highway. It is no part of the road, within
the meaning of the section of the charter which provides that
theroad or roads of the company shall be public highways.
Astothe claim to the right to use the track on the ground
that the railway company had no authority to construct it, it
is enough to say that if the‘want of authority were conceded
that would not give the respondents any right to the use of
thetrack. The respondents will be enjoined from using the
part of the track between Station 12 and the northerly ter- 30
minus, *

Appeal of Sussex It. It. Co.

The Sussex Railroad Company hereby appeals from so
mrhof the order and decree of this court, made on the thir-
teenth day of February, a. d. eighteen hundred and seventy-

F
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seven, directing that an injunction do forthwith issue out o
and under the seal of this court, directed to the Sussex Kail]
road Company, its officers, employees, and agents, therein axd
thereby commanding them, and each and every of themI
to refrain from any interference with the property in the ps-
session of the said receivers, and more especially from ete-
ing upon, with their cars, locomotives, workmen, switchmen,
and engineers, that portion north of station twelve upon the
side track from the intersection of the Furnace Branch of tho
10 Boston Franklinite Company, near the village of Fanklin,
in the county of Sussex, and State of New dJersey, to the
mines of the “ New Jersey Zinc Company,” formerly known
as “ George’s Mine,” in said county, and in the hasds of
James W. McCnlloh and Garret A. Hobart, receivers of the
New dJersey Midland Railway, except with the written pa-
mission and under the direction of the said receivers, utll
the further order of this court, to the Court of Appeals, inthe
last resort in all causes of law.
J. G. SHIPMAN & SON,
20 Sols, o f Defendants, the Sussex Railroad Compary.
Dated February 12th, 1877.
I conceive there is good cause for appeal in the abovej

stated cause.
J. G. SHIPMAN,

Of Counsel with the Sussex Railroad (§

Petition of Appeal.

To tho Honorable the Court of Appeals in the last resatin
all causes at law:

The humble petition of the Sussex Railroad Company, te

30 appellants in the above stated, respectfully shows that yar

petitioners find themselves aggrieved by a decree made inthe

Court of Chancery, by his Honor Theodore Runyon, Fsq
Chancellor of the State of New Jersey, bearing date the thi-

teenth day of February, in the year of our Lord one thousand
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hundred and seventy-seven, on a petition dated the
nirthday of October, one thousand eight hundred and seventy-
sx presented to the Chancellor by Garret A. Hobart and
James W. McCulloh, receivers of the New dJersey Midland
Railway Company, against the Sussex Railroad Company,
vonrpetitioners in this respect, to wit: That the said decree
adjudges that an injunction should forthwith issue out of and
underlie seal of this said court, directed to the Sussex Rail-
wed Company, its officers, employees and agents, therein and
thereby commanding them and each and every of them to 10
refrain from any interference with the property in the posses-
sion of the said receivers, and more especially from entering
wpon with their cars, workmen, switchmen, and engineers,
that portion north of station twelve, upon the side track,
fromthe intersection of the Furnace Branch of the Boston
Franklinite Company’s railroad, near the village of Franklin,
inthe county of Sussex, and State of New Jersey, to the mines
of the New dJersey Zinc Company, formerly known as
“George’s Mine,” in said county, and in the hands of Janies
W, McCulloh and Garret A. Hobart, receivers of the New 20
Jersey Midland Railway, except with the written permission
and under the direction of the said receivers, until the further
order of this court. And your petitioners humbly appeal
from the said decree of the Chancellor which decrees as aforo-
said, upon the ground that thejjame is erroneous, because the
Chancellor should not have decreed that an injunction should
issue out of and under the seal of the said Court of Chancery,
directed to your petitioners, its officers, employees, and agents,
therein and thereby commanding them and each and every*
of them to refrain from any interference with the property in 30
the possession of the said receivers, and more especially from
entering upon, with the cars, locomotives, workmen, switch-
men, and engineers, that portion of north of station twelve,
upon the side track, from the intersection of the Furnace
Branch of the Boston Franklinite Company’s railroad, near
the village of Franklin, in the county of Sussex and State of
New dJersey*, to the mines of the New dJersey Zinc Company,
formerly known as “ George’s Mine,” in said county, and in
the hands of James W. McCulloh and Garret A. Hobart,
receivers of the New Jersey Midland Railway, except 40
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with the written permission and under the direction of the
said receivers, until the further order of the court. And for
the further reason that the said receivers were not in posses-
sion of the said property, and because your petitioners had a
legal right to the use and possession of the said track upon the
part designated in the said decree. Your petitioners there-
fore pray that the said decree of the said Chancellor may be
reversed, set aside, and for nothing holden, and that your
petitioners may have such relief in the premises as to this
Honorable Court shall seem meet.
J- G. SHIPMAN & SON,
Solicitors of the Sussex Railroad Company, the said Ap-
pellants.

J. G. SHIPMAN,
Of Counsel
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