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MacCrellish & Quigley Co., Printers, Trenton, N. J. 

NEW JERSEY 

Court of Errors and Appeals . . 

1'HOMAS L. KERNEY) 

C omplainant-L4ppellee) 
vs. On Appeal from the 

Court of Chancerv. 
RICHARD H. JOHNSON) 

Def end ant-Appellant. 

STATE OF NEW JERSEY,} 
COUNTY OF CAPE MAY. ss. 

Personally appeared before n1e, James T. I-Ioffman, 
vvho, being sworn, upon his oath deposeth and saith 
that he is the said Sheriff of the County of Cape May, 

10 State of New Jersey, and that as such Sheriff he served 
the annexed sub ad resp. personally on Richard I--I. 
Johnson on the twenty-eighth day of July, A. D. 1927, 
by showing him the original and leaving with him a copy 
thereof. 

Sworn and subscribed before me this twenty-eighth 
day of July, A. D. 1927. 

I-I. M. RooRBACHJ 

Deputy County Clerk. 

JA1\1ES T. HoFFMANJ 

Sheriff. 
20 



2 Bill of C onip!a :'nt. 

NEw JERSEY) to wit, THE STA'fE OF NEw JERSEY) to 
Richard I-I. Johnson. 

[ L. S.] 
GREETING: vVhereas a b:11 of con1-

plaint has late ly been exhibited against 
you in oar Court of Chancery by 
Thon1as L. I(erney to be relieved 

touching the n1atters therein contained. 
Therefore, we con1111and you, if you intend to 1nake a 

defense, that you file an answer to s.aid bill in the , 
1 o office of the Clerk of our said court at rfrenton, on or 

before the expiration of twenty days _ from and after 
tbe fifth day of Aug-ust, 1927, and in default thereof 
such order or decree will be n12de against you as the 
Court shall think equitable and just. 

Witness, his Honor, Edwin Robert Walker, Chan-
cellor of our said State, at Trenton, the twenty-sixth day 
of July, in the year of our Lord one thousand nine 
hundred and t\\ renty-seven. 

JAMES J. McGooGANJ 
2 0 Solicitor. 

1~1-IOMAS BARBER, 
Clerk. 

30 

Personal service made July 28th, 1927, upon Richard 
H. Johnson by showing him the original and leaving 
with hin1 a copy thereof at his usual place of abode, 
813 Asbury Avenue, Ocean City, N·ew Jersey. 

JAMES T. HoFFMANJ 
Sheriff's fees, $5.12. 

BILL OF COMPLAINT. 

(Filed July 26) 1927.) 

Sheriff. 

IN CHANCERY OF NE\t\T JERSEY. 

7·'0 the Honorable Edwin Robert T-Valker) Chancellor of 
the State of New Jersey: 

The complainant, Thomas L. Kerney, of the city of 
1"'renton -, in the County of l\1ercer and State of New 
Jersey, respectfully shows that: 
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Bill of Com plaint. 3 

1. On August 14, 1925, Shore Gardens, Inc., a cor-
poration duly organized and existing under the laws of 
N evv Jersey, was seized in fee simple of all those certain 

" lots of land and premises situate in the City of Ocean 
City, in the County of Cape May, and State of New 
Jersey, described as ·follo,vs: 

Being lots Nos. 7, 8, 9, 10, 26, 27, 28, 42, 43, 44, 45, 
46, 47, Block 37A, Plan No. 1, of Shore Gardens. 

2. On said date complainant entered into an agree-
n1ent in writing with said Shore Garden, Inc., wherein 10 
said Shore Gardens, Inc., agreed to convey to com-
plainant said premises with certain other lots of land, 
for $97,565.00, which con1plainant agreed to pay, a 
copy of said agreem~nt being hereunto annexed marked 
"Exhibit A." 

3. Sai.d Shore Gardens, Inc., was thereafter always 
ready, willing and able to convey said premises to co1n-
plainant, in accordance with said agreement, and com-
plainant was always ready, willing and able to complete 
his part of said agreement. 

4. On August 24, 1925, complainant entered into an 
agreement in writing ,vith defendant Richard H. John-
son, wherein complainant agreed to convey said lots 
Nos. 7, 8, 9, 10, 26, 27, 28, 42, 43, 44, 45, 46, 47, Block 
37A, Plan No. _1, of Shore Gardens to said Richard H. 
Johnson for $34,300.00, when the improvements in 
said agreement mentioned were completed, but not 
before September 15, 1925; a copy of said last men-
tioned agreement being hereunto annexed marked 
"Exhibit B." 

5. Said Richard H. Johnson paid to con1plainant 
$2,600.00 on account of said purchase price, on 

· August 24, 1925, and complainant has applied the same 
on account of said purchase price. 

6. The usual restrictions, of which Richard H. John-
son had notice, that were to _be incorporated in said 

. deed, were as f ollo,vs : 
"No building, or any part thereof, except eaves, 

chimneys, steps and stairways, shall be erected on the 

20 
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4 Bill of C 01npla£nt. 

lots of Shore Gardens, within 10 feet of the front prop-
erty line facing any street, road or avenue, or within 
:four feet of any si<le lin.e, exc ept \\,There a party n1ay 
own two or more contiguous lots, in which event the 
outside lines only n1ay · be considered side lines. 

No buildings shall be erected on the lots of Shore 
Gardens except for one of the following purposes: 
(a) a private detached dwelling for the use of one ' 
fan1ily, vvhich building shall co st not less than $5,000.00; 

·10 (b) a private motor garage for not exceeding two cars, 
which garage, if constructed as a detached building, 
shall not be less than twenty feet from the front property 
line of said lot; ( c) a hotel or apartment house contain-
ing not less than fifty rooms, which hotel or apartment 
house only may erect a marquise or porte-cochere 
extending either to the front property line or to the 
curb line." 

20 

30 

7. Said in1provements ,vere con1pleted on May 10, 
1927, and on April 28, 1927, con1plainant asked said 
}{ichard H. Johnson to arrange with him for the com-
pletion of their said contract during the first week of 
lvTay, 1927, at the office of Ewing T. Corson, No. 757 
}\sbury Avenue, Ocean City, New Jersey, and has since 
frequently asked said Richard H. Johnson so to do, 
but said Richard H. Johnson has ,vholly failed and 
neglected to thus arrange with con1plainant for such 
con1 pletion. 

8. Con1plainant was ready, ,villing and able to attend 
at said place, at any time designated by said Richard 
I-l. Johnson, with a valid deed conveying said premises 
io said Richard H. Johnson upon the payment by -said 
I<.ichar<l H. Johnson of the balance of said purchase 
111oney pursuant to the tern1s of his said agreement; 
hut said Richard H. Johnson has never con1plied with 
any of complainant's said requests. 

9. Complainant deferred taking title to said premises 
under his agreement with said Shore Gradens, Inc., until 
said Richard H. Johnson was ready and willing to per-
f or1n his said agreement with complainant, of all of 

' 
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Bill of Complaint. 

vvhich said Richard H. Johnson had notice, and to which 
he consented. 

10. On June 27, 1927, said Shore Gardens, Inc., 
conveyed said pren1ises to con1plainant, in pursuance 
of their said agreement, and con1plainant now had title 
thereto, free and clear of all encumbrances and liens 
except such as are reserved and excepted in complain-
ant's said agreen1ent with said Richard H. Johnson. 

11. Complainant has since said improvements were 
completed, frequently asked said Richard H. Johnson 10 
to complete his part of said agreement, but · he has 
refused and neglected so to do, and con1plainant has 
always been ready, willing and able, and has always 
tendered himself, and now tenders himself ready and 
willing to perform his part of said agreement with said 
Richard H. Johnson, and, on being paid the remainder 
of said purchase money, an1ounting to $31,700.00 with 
interest, to convey said premises to said Richard H. 
Johnson, by a special warranty deed, duly executed by 
co111plainant, in conformity ,Nith his said agreernent. 

20 12. Complainant is without adequate remedy in the 
courts of law, and therefore prays that: 

13. Richard H. Johnson, who is the defendant to 
this suite may answer this bill of complaint and each 
statement therein made. 

14. ~aid Richard H. Johnson 111ay be compelled by 
the decree of this court specifically to perform the said 
agreement with con1plainant, and to pay to complainant 
the remainder of said purchase money, as in said agree-
ment provided, with interest f ron1 the time said pur-
chase n1oney ought to have been paid, on the delivery 
by complainant to said Richard H. Johnson of a deed 30 
executed by complainant, as in said agreement p~o-
vided. 

15. In case said defendant, Richard H. Johnson, 
should, within the time limited by this court for such 
performance of said agreement fail and neglect, upon 
the tender of said deed, to pay said remainder of said 
purchase money as aforesaid, that then and in that 
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event said sun1 of $31,700.00, together with interest 
and costs, may be and become a lien upon said premises 
in favor of complainant, and that said premises may be 
sold under the direction of this court for the satis-
faction of such lienn so impressed on said premises; 
and in case a deficiency should arise upon said sale, that 
said defendant, Richard H. Johnson, may be ordered 
by this court to pay said deficiency, together with 
interest and costs to this complainant. 

10 16. i \ ,vrit of subpcena may issue, commanding said 
defendant, Richard H. Johnson, to answer this bill of 
complaint and to abide by such decree ~s this court may 
111ake in the premises. 

JAMES J. McGooGANJ 
Solicitor for and of Coun-

sel with C 011iplainant. 

20 This Agreement, Made .the fourteenth day of August 
A. D. 1925 between Shore Gardens, Inc., a Corporation 
of the State of New Jersey, party of the first part, here-
inafter called the "Seller," and Thomas L. Kerney of 
,-I'renton, New Jersey, party of the second part, here-
inafter called the "Buyer." . 

Witnesseth, That the "Seller" agrees to sell and con-
vey and the "Buyer" agrees to buy all those certain lots, 
tracts or parcel of land and premises situate in the Ci~y 
Ocean City County of Cape May and State of New 
Jersey, more particularly described as follows: Being 
Lots Nos. 1 to 33 inclusive, 42 to 47 inclusive Block 

3o 37 A and Lots Nos. 1 to 33 inclusive, 42 to 47 inclusive 
Block 37 A and Lots Nos. 1 to 9 inclusive Block 34 B 
Plan No. 1 of Shore Gardens, Inc., 
Said lots to be brought to established grade, streets to 
be built of gravel, curbs and sidewalks of cement. 

The improvements set forth above to be completed 
before the title is passed to the purchaser for the price 
or sum of Ninety-seven - thousand five hundred sixty-
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five ($97,565.00) Dollars, under and subject to the 
following tern1s and conditions; 
· 1. A first payment of Nine thousand six hundred 
($9,600) Dollars receipt of which is hereby acknowl-
edged by the "Seller." 

2. The balance of the purchase price shall be paid 
in the following manner; 

A first mortgage of Forty-eight thousand seven hun-
dred eighty-two dollars and fifty cents ($48,782.50) for 
two years at six per cent. and the balance Thirty-nine 10 
thousand one hundred eighty-two dollars and fifty cents 
($39,182.50) to be paid in cash at the time of final 
settlement, which shall be made at the office of Ewing 
T. Corson 757 Asbury Avenue, Ocean City, N. J. when 
improvements are completed not before September 15, 
1925, or the deposit n1ade herewith, at the option of 
the "Seller" may be applied on account of the purchase 
price or be forfeited as liquidated damag ·es to the 
H Seller," and not as a penalty, provided that the neces-
sary title searches can be obtained from any first-class 20 
New Jersey title company by that date. Should there 
be any delay, not the fault of the "Buyer" in the pro-
curit1g of such searches, the time for the final settle-
111ent · shall extend until such searches can be obtained. 

3. rfhe title to the premises shall be free and clear of 
all incumbrances, including municipal liens and assess-
n1ents except municipal in1provements in the course of 
construction and not assessed, obvious easements, usual 
restrictions running with the land and the restrictions 
of Shore Gardens, Inc. and shall be a n1arketable title, 
and the "Seller" shall tender a special warranty deed 
conveying such title at the time of the final settlement, . 
or in the event that such title cannot be as above then 

. . ' 
this deposit shall be returned to the "Buyer." 

4. All adjustments shall be made as of settlement 
date and possession shall be given the "Buyer" settle-
ment date. 

5. The "Buyer" shall pay for searches and all other 
expenses, excepting the preparation of the deed and 

80 



8 Bill of C 0111 plaint. · 

the necessary revenue sta111ps attached thereto, which 
shall be paid for by the "Seller." 

6. 'f'his agreen1ent shall e..,~ten<l to and be binding 
upon the heirs, executors, a<ln1inistrators, successors 
and asigns of the parties hereto. 

7. 'f in1e is the essence of this agreen1ent. 
8. 'rhis contract includes ail fixtures and appurte-

nances pcrn1anently attacheJ to the building or build-
ings on the land herein described and also specifically 

1 O the following ite111s; 

20 

In vVitne ss \Vhereof, The p2rties hereto have set 
their haccls and seals the day and year first above 
,vritten. 

Signed, sealed and delivered in the presence of I 

FRANI< D. ScHRO'r:r-r) Treasurer, [L. s.] 
THOMAS L. KERNEY) [L. s.] 

By FRANK TRANSUE) Attorney. [L. s.] 

This Agreen1ent, n1ade the t\venty-fourth day of 
i\ugust) A. D. 1925, between Thomas L. Kerney of 
'r renton, N. J. party of the first part, hereinafter called 
the ~'Seller," and Richard H. ·Johnson of Ocean City, 
N. J. of the second part, hereinafter called the 
"Buyero" 

Witnesseth, that the "Seller" agrees to sell and convey 
and the "Buyer" agrees to buy all those certain lots, 
tract or parcel of land and pren1ises situate in the City 

30 of Ocean City, County of Cape May and State of Ne,v 
Jersey, more particularly described as follows: Being 
lots Nos. 7-8-9-10; 26-27-28; 42-43-44-45-46-47 Block 
37 A, Plan No. 1 of Shore G-ardens. 

Said lots to be brought to established grade, streets to 
be built of gravel, curbs and sidewalks of cement. 

The improvements set forth above to be completed 
before the title is passed to the purchaser for the price 
or sum of Thirty-four thousand three hundred dollars, 

, 
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under and subject to the following terms and conditions; 
1. A first payn1ent of twenty-six _hundred ($2600.00) 

dollars receipt of ,vhich is hereby acknowledged by the 
''Seller.'' 

2. The balance of the purchase price shall be paid 
in the fallowing manner; 

A first mortgage of thirteen thousand nine hundred 
dollars ($13,900.00) for two years at 6 per cent. and 
the balance Seventeen thousand eight hundred dollars 
($17,800.00) to be paid in cash at the time of final 10 
settlement, which shall be made at the office of Ewing 
T. Corson, 757 Asbury Avenue, Ocean City, N. J. 
when in1proven1ents are completed not before September 
15, 1925, or the deposit made herewith, at the option . 
of the "Seller." n1ay be applied on account of the pur-
chase price or be forfeited as liquidated damages to 
the "Seller" and not as a penalty, provided that the 
necessary title searches can be obtained from any first-
class N_ew Jersey title co1npany by that date. 

Should there be any delay, not the fault of the 20 
"Buyer" in the procuring of such searches the time 
Jor the final settlement shall extend until such searches 
can be obtained. 

3. The title to the premises shall be free and clear 
of all incumbrances, including municipal liens and 
assessments, except municipal improvements in the 
course of construction and ~ot assessed, obvious ease-
1nents, usual restrictions running vvith the land and the 
restrictions of the Shore Gardens, Inc. and shall be 
a marketable title, and the u Seller" shall tender a special 
vvarranty deed conveying such title at the time of the 
final settlen1ent, or in the event that such title cannot 
be as above, then this deposit shall be returned to the 
"Buyer." 

4. All adjustments shall be n1ade as of settlement date 
and possession shall be given the "Buyer" settlement 
date. 

5. The "Buyer" shall pay for searches and all other . 
expenses, excepting the preparatioµ of the deed and 

80 
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the necessary revenue stamps attached thereto, which 
shall be paid for by the "Seller.'~ 

6. This agreement shall extend to and be binding 
upon the heirs, executors, .administrators, successors, 
and assigns, of the parties hereto. 

7. Time is the essence of this agreement., 
8. This contract includes all fixtures and appurte-

nances per1nanently attached to the building or buildings 
on the land herein described and also specifically the 

10 following items; _ 
In Witness Whereof, the parties hereto have set their 

hands and seals the day and year first above written. 
Signed, sealed and delivered in the presence of 

THOMAS L. KERNEY 1 [L. s.J 
RICHARD H. JOHNSON. [L'. S.] 

' . 

IN CHANCERY OF NEW JERSEY. 

20 Between 

30 

THOMAS L. KERNEY) 

C 011iplainant1 

On Bill, Etc. 
and 

RICI-IARD H. JOHNSON) 

Defendant. j 

. ANSWER. 

(Filed August 31 1927.) 

The defendant, Richard H. Johnson, of the City of 
Ocean City, County of Cape May, and State of New 
.Jersey, answers the Complaint filed herein and savs ., 
that: 

1. 1-Ie neither admits nor denies the allegations in 
I-=>aragraph 1 of the complaint filed herein, but demands 
strict proof. 



Answer. 11 

2. He neither adn1its nor denies the allegations in 
fJaragraph 2 of the Complaint filed herein, but demands 
strict proof. . 

3. He denies that Shore Gardens, Inc., was, after 
August 14, 1925, always able to convey to the con1plain-
ant the pren1ises described in Paragraph 1 of the Com-
plaint and says that the said Shore Gardens, Inc., was 
not able to convey said pren1ises until on or about June 1, 
1927. 

4. He adn1its · the allegations in Paragraph 4. 
5. He ad1nits the allegations in Paragraph 5. 
6. He denies the allegations in Paragraph 6 and says 

that the following clause was in his contract with the 
con1plainant referring to restrictions: "The Title to said 
pren1is_es shall be free and clear of all encun1brances in-
cluding n1unicipal liens and assessments, except munic-
ipal in1pr.oven1ents in the course of construction, and not 
as~-essed, obvious easen1ents and the usual restrictions 
runn~ng with the land and the restrictions of the Shore 
Gardens, Inc., and shall be a marketable title. 

7. I-Ie denies the allegations in Paragraph 7. 
8. He denies the allegations in Paragraph 8. 
9. He denies the allegations in Paragraph 9, and 

. especially denies that he consented to the deferring of 
tl1e pJ.ssing of title f ron1 Shore Gardens, Inc., to the 
con1plainant. 

10. He neither admits nor denies the allegations in 
Paragraph 10, but demands strict proof. 

11. He denies the allegations in Paragraph 11. 
The defendant by way of further defense says that: 

FIRST DEFENSE. 

1. That the title of the Shore Gardens, Inc., and 
which the complainant now has, if title has passed to 
bim, as set forth in the Bill of Complaint, ·was not free 
and c!ear of all encumbrances,. as is required by Para-
craph 3 of the Agrement of Sale between the complain-
ant and the defendant in that said property is subject 
to the covenants, conditions, reservations and restric-

10 

20 

30 



12 Anszver. 

6011s of the Ocean City Gardens Con1pany as cont_ained 
in a dee1 of Ocean City Gar lens Con1pany to Martin 
I~. Greenhouse, elated Septen1ber 18) 1917, and recorded 
in the Clerk's Office of the County of Cape May in 
Deed Book 321, pages 511 anJ 52J; and further said 
property is under and subje --t to the restrictions and 
r · ghts of the Delaware & Atl:intic Telegraph and Tele-
p~~one Con1pany as set forth in an Agreement dated 
July 31, 1913, and recor<lerl in Deed Book 293, on 

10 p:lgc 186. 

20 

2. Title to said property vvas not and it not a n1arket-
able title. 

SECON) DEFENSE. 

1. Said complainant, Thomas L. Kerney, has never 
fixed a tin1e for settlement with the defendant, nor has 
he ever, at any tin1e tendered to the defendant a Special 
Warranty deed purported to convey the property 
described in the agreement dated August 24, 1925, be-
tween the complainant and the defendant, in full com-
pliance with the tern1s of said agreen1ent. 

tfHIRD DEFENSE. 

1. That the Agreement of Sale between the con1plain-
ant and defendant is dated August 24, 1925, and by the 
tern1s of said agreen1ent, settlement for the purchase 
of said lots was to be made at the office of Ewing T. 
Corson, 757 Asbury Avenue, Ocean City, N. J., when 
improvements \vere completed, not before September 
15; 1925. 

30 2. That said improvements consisted of the filling, 
grading and placing of curbs and sidewalks on said 
property, of vvhich the lots purchased by the defendant 
were but a small portion. 

3. 1~hat said improven1ents vvere not completed and 
said lots were not filled and graded and curbs and side~ 
,valks placed until on or about June 1, 1927, or about 
a year and nine 1nonths after the time set for settlen1ent 
by the terms of the said agreement of sale. 
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4. Said defendant alleges that such delay vvas unrea-
sonable and unwarranted, and that the complainant is 
in laches. 

KREPS & BELL) 

Solicitors of Defendant. 

' 

IN C :HANCERY OF NEW JERSEY. 

Between 

THOMAS L. KERNEY_, 

Complainant) 

and 

RICHARD H. JOHNSON) 

Defendant. j 

()n Bill, &c. 

REPLICATION . 
• 

(Filed August 9) 1927.) 

10 

Complainant joins is?ue on the answer of defendant. 20 
JAMES J. McGooGAN_, 

S~olicitor or C omplai"nant. 

Between 

THOMAS L. l(ERNEYJ 

Complainant) 

and 

Rrcr-IARD H. J OI-INSONJ 

Def end ant. j 

On Bill, &c. 

NOTICE OF APPLICATION FOR REFERENCE. 
(Filed August 30) 1927.) 

71
0 ]}fessrs. !{reps & Bell) Solici.tors of Defendant: 
Please take notice that on 'ruesday, August 30, 1927, 

at 10 :30 o'clock in the forenoon ( daylight saving tin1e) 

30 

• I 
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14 Order of Reference. 

or as soon thereafter as the matter can be heard at 
the State House in Trenton, I shall apply to the Chan-
cellor for an order referring the above entitled cause 
to one of the Vice-Chancellors of this court, to hear . 
the same for the Chancellor and , to report thereon to 
him and advise what order or decree should be made 
therein. 

Respectfully yours, 

JAMES J. McGooGAN) 
Solicitor of C oniplainant. 

Dated Trenton, N. J., August 19, 1927. 

Service of the within notice is hereby ackno\ ,vledgecl 
this twentieth day of Augu st, 1927. 

KREPS & BELL) 
Solicitors of Def endant . 

, 
IN CHANCERY OF NEW JERSEY. 

Between 

THOMAS L. KERNEY) 

C oniplainant) 

and 

RICHARD H. JOHNSON) 

Defendant. j 

On Bill, &c. 

ORDER OF REFERENCE. 

(Filed August 30) 1927.) 

This matter being opened to · the court by James J. 
McG6ogan, Esq., solicitor of the complainant, and it 
appearing that due notice of this application has been 
given to Messrs. Kreps & Bell, solicitors of the defend-
ant, and after hearing counsel for the complainant and 
no one appearing for the defendant, and on application 
of the complainant, no good reason being shown to the 
contr:irv; .,, 
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It is, on this thirtieth day of August, 1927, on motion 
of James J. -McGoogan, solicitor of the complainant, 

I 

Ordered, that the above entitled cause be referred to 
I-Ionorable Malcohn G. Buchanan, one of the Vice-
Chancellors of this court to hear the same for the 
Chancellor, and to report th .ereon to hin1 and to advise 
,vhat order or decree should be made therein. 

E. R. VI ALKERJ C 

IN CHANCERY OF NEW JERSEY. 

l~etween 

THOJ\1AS L. KERNEY) 

C ornplainant) 

and 

R1cHARD H. JoI-INSONJ 

Defendant. j 

On Bill, &c. 

DESIGNATION. 

(Filed Septen 1iber 13) 1927.) 

This 111atter being opened to the court by James J . 
.1v1cGoogan, Esq., solicitor of complainant; and on the 
subjoined consent of Kreps & Bell, Esq., solicitors of 
defendant; 

It is, on this sixth day of September, 1927, on motion 
of J an1es J. McGoogan, solici.tor of complainant, 
orJered that Monday, the ninth day of January, 1928, 

10 

20 

at 10 :30 o'clock in the forenoon, and the Chancery SO 
ch~n1bcrs in the State House, in Trenton, be and the 
s~une _ are hereby designated as the time and the place 
for the hearing of the above entitled cause. 

MALCOLM G. BUCHANAN) f/ . C. 

We hereby consent to the entry of this order. 
KREPS & BELLJ 

Solicitors of Def end ant. 
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IN Cr-rANCitRY oF NEw JERSEY. 

I~etween 

T1rol\1As L. KERN BY) 

C 01nplaina:it) 

and 
On Bill, &c. 

RtClIARD H. JOHNSON_, 
Def cnd(uit. j 

NOTICE OF HEARING. 

(Filed Septeniber 10) 1927.) 

To Messrs. !(reps & Beil) solicitors of Defendant: 
SrRs-Please take notice of the hearing of this cause 

before the Honorable Malcoln1 G. Buchanan, the Vice-
(';hancellor of this court to whon1 said cause has been re-

20 £erred, on Monday, the ninth day of January, 1928, at 
the hour of 10 :30 o'clock in the forenoon, at the Chan-
cery chambers, in the State House, in Trenton, the time · 
and place designated by the order of the said Vice-
Chancellor made on the sixth day of September, 1927. 

Respectfuly · yours, 

JAMES J. McGooGAN) 
Solicitor of C oniplainant. 

Dated, Trenton, N. J., Septen1ber 6, 1927. 

Service of the within notice is hereby acknowledged 
30 this seventh day of September, 1927. 

KREPS & BELL) 
Solicitors of Dcfen ,dant. 
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IN CHANCERY OF NEW JERSEY. 

Between 

• TI-!0~1AS L. KERNEY) 

C oniplainant _, 

and 

RICHARD H. JOHNSON) 

Defendant. J 

TESTIMONY. 

CJn Bill, &c. 
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Testin1ony taken in the above mentioned cause, at 
the State House, Trenton, New Jersey, on Monday, the 
ninth day of January, nineteen hundred and tvventy-
seven, at 12 :15 o'clock P. M~, 
· Before Hon. Malcolm G. Buchanan, Vice-Chancellor. 

10 

Appearances : J an1es J. McGoogan, Esq., for con1-
plainant; Messrs. Kreps & Bell, by l\'.Ir. !(reps, for 20 defendant. 

The Court-Can counsel agree that the evi-
dence taken in the case of Thon1as L. I(ernev .. 
against Willian1 B. Thompson, docket 46, page 

_ 692, so far as it is relevant and material to the 
issues in this case, be deemed to have been re-
ceived in this case? -

Mr. McGoogan-Y es, sir. 
Mr. Kreps-Yes, sir, . that is satisfactory. 
Mr. McGoogan-I offer the contract between 

Kerney and Johnson. 
Mr. Kreps-There is no dispute about that. 

Said contract is marked "Exhibit C-1." 
Mr. McGoogan-I offer the deed from Shore 

Gardens to· Kerney, dated June 27, 1927, 
unrecorded. 

Mr. Kreps-That is objected to on the ground 
th .at · any title which may have been taken by 
Mr. Kerney-

8.0 

• 
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The Court-The question is, as to the admis-
sibility of this document at this time. You clo 
not dispute the due execution and delivery of that 
deed as a deed on the date it bears, do you? 

Mr. Kreps-No, we don't dispute that. 
The Court-I will admit it. 

Said deed is marked "Exhibit C-2." 
Mr. McGoogan-And the deed by Mr. Kerney 

to the defendant, Richard H. Johnson, dated 
10 June 27, 1927, unrecorded. 

20 

so 

Said deed is marked ~"Exhibit C-3." . 
Mr. McGoogan-And the release from the 

Trenton Trust Company, mortgagee, to · the 
Shore Gardens, dated June 27, 1927, acknowl-
edged June 27, 1927. 

Said deed is marked "Exhibit C-4." 
The Court-You are offering the deed by ,vay 

of a tender? · 
Mr. McGoogan-Y es, sir. 

Ewing T. Corson) a witness produced on behalf of 
the complainant, being duly sworn, testified as · follows : 

Direct examination, by lvlr. McGoogan. 
Mr. McGoogan-\~lill you produce the letter 

-dated April 28, 1927, written by Shore Gardens 
to Mr. Johnson? 

Mr. Kreps-Yes. ( Producing it.) 
Q. I show you, Mr. Corson, a letter, the original 

letter, dated Ocean City, New Jersey, April 28, 1927, 
and I ask you if that letter was sent by you to Mr. 
Johnson? 

A. It was. 
Mr. McGoogan-I offer it in evidence. 
Mr. Kreps-It is objected to. We had no 

contract with Shore Gardens, Incorporated. 
The Court-You may argue its relevancy, but 

it is produced by you; it may be received. 
Said letter is marked "Ex hi bit C-5." 
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Q. In response to that letter what did you do, or Mr. 
J ohn~on do, about settling for these lots? 

A. Mr. Johnson saw me a number of times after 
that letter was written. At no time did he ever say 
1,e wouldn't settle, nor did he ever say he would. 

Q. ~r as there any arrangement made at all between 
you and Mr. Johnson with reference to a date for fin-
ishing the transaction or the delivery of a deed and the 
payment of the money? 

A. There was a conversation. 10 
Q. Tell us about that and fix the date, the n1onth 

and the year. 
A. It was quite some time after that. 
0. After this letter was written. ,.._, 

.A. After the letter was written. Mr. Johnson can1e 
into 1ny .office one 1norning; I would say it was roughly 
al::>out 11 o' c1ock. He said, "I'll be in at one o'clock 
to 111ake settlement.'' I came into the office about one 
o'c 1ock; he had already been there. We had a deed in 
our office from Shore Gardens to Mr. Johnson. Mr. 20 
J ohn2on ~aid to my sister-

Mr. Kreps-That is objected to. 
Q. Were you there? 
A. I was not there. 
Q. Don't tell it. You say you were _ there about 

one o'clock in the afternoon of that day? 
A. One o'clock, or a very few minutes after one. 
Q. vVas he there then? 
A. Mr. Johnson? 
Q. Mr. Johnson. 
A. Mr. Johnson was not there then. 
0. Did he come in later? ,,,._, 

A. I have seen him a ntunber of tin1es later. He 
told 111e the fallowing morning, or the same afternoon, 
that he had been in. 

Q. Did he tell you what he had done or was ready 
to do? 

A. He told me he came in the office and said he was 
r~ady for settlen1ent, and said "You have no deed from 

30 



20 E'lving T. Cor.;on-Direct. 

Ker11ey to n1e," and went out saying that he had made 
his offer of settlen1ent. I aske rl him if he offered any 
111oney and he said "No," Lut he can1e in to make set-
tle1nent and we weren't prepJ.red to n1ake settlement 
J.ncl he didn't n1ake it. 

Q. \Vhat? 
A. He said we were not prepJ,reJ to n1ake settlen1ent 

'H1d we didn't make it. 
Q. This is ,vhat he told you the day after he asked 

• 

10 
you for a settlement? 

A. Yes. 

20 

30 

Q. \"\l =is that the only reason he gave you for not 
t:.1king title? 

A. He has told repeatedly since then, that he didn't 
f c~l financially able to take title to the lots. 

Q. Dirl you testify as to what he said about payn1ent 
or tender of purchase price? 

A. I asked him if he offered any money ; he said 
"No," that because "'e weren't ready for settlement he 
didn't offer any money. 

Q. Was that the extent of your transaction with 
Mr. Johnson in reference to this settlement? 

A. No. Mr. Johnson is a very close friend of mine 
and I am in a very embarrassing position. 

Q. Is there anything you ought to tell? 
A. I frankly don't see how it would bear on this 

case. We have n1ade overtures to Mr. Johnson. 
Q. You n1ean concerning a settlen1ent? 
A. Yes. But Mr. Johnson has told n1e repeatedly 

he wasn't in a position to take these lots '. 
Q. Did he say he wasn't able to settle on this day 

that he came in ? 
A. No, he didn't say that. 

By the Court. 
Q. 'fhe reason he gave was, that there was no deed? 
A. From Kerney to him. 
Q. Although there ,vas a deed from the Shore 

Gardens? 
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A. From the Shore Gardens to him. Mr. Johnson 
further said, that he wasn't supposed to give a mort-
gage; that he was buying the property subject to a 
rnortgage, which is not the case. Mr. Johnson knew 
at the time that these lots were not settled for; that 
they were uncompleted, and that he was taking the other 
n1an's settlen1ent; that he would make it the same way. 

Cross-exan1ination, by l\!Ir. Kreps. 
Q. Mr. Corson, ,vhat day was jt that you had this 10 

conversation with Mr. Johnson relative to settling on 
these lots? 

A. I couldn't tell you the exact date. 
Q. You don't know? 
.A. No. 
Q. Do you know what time of day it was? 
A. Yes. 
Q. What time? 
A. I said it was about 11 o'clock. 
Q. Was it after April 28th? 2 O 
A. Yes, sir. 
Q. Was it after May 10th? 
A. I couldn't undertake to tell you that ; I don't 

know. 
Q. Did Mr. Johnson tell you he would be there at 

one o'clock, or did he tell you he would be ready to 
settle on these lots ? 

A. If my mernory serves me right, he said, "I'll be 
in to settle on these lots at one o'clock." 

Q. Did you fix the time or did he? 
A. I didn't fix the time, he did. 
Q. He did? 
A. · Yes. 
Q. Were you there at one o'clock? 
A. I couldn't say, but it was close to it; I couldn't 

say exactly. 
Q. Was it between one and two? 
A. I was there between one and two, I am sure. 

30 
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Q. As a matter of fact, weren't you out of to\vn 
that afternoon and didn't get back until five o'clock? 

A. I n1ay have gone out of town, but I am sure I 
was in there shortly after one o'clock, because my sister 
told me he had been in. 

Q. Didn't you go and play golf that afternoon and 
didn't come back until five o'clock? 

A. No, I don't think I played golf; I have played it 
a good many times. 

10 Q. You had no deed in your office from Mr. Kerney 
to Mr. Johnson? 

A. We did not. 
Q. Did you have any deed prior to that date? 
A. Not from Mr. Kerney to Mr. Johnson. 
Q. Did you after that time? 
A. I didn't in my office. 
Q. You never had a deed in your office from Mr. 

Kerney to Mr. Johnson; is that correct? 
A. I believe that is correct. 
Q. Now, did you at any time other than this time 20 

mentioned, fix the time for settling on these lots ? 
A. No. . 
Q. Did you ever notify Mr. Johnson to 

a definite time to make settlen1ent? 
A. I think not. 

. come 1n at 

Q. Was anyone representing Mr. Kerney, or Mr. 
l{erney himself, ever present in your office ready to 
111ake settlement with lvir. Johnson? 

A. They never came to n1y office to make settlement. 
Q. The settlement was to be made at your office, 

vvasn't it? 
3 0 A. The settlement was to be made at my office by 

n1ysel f. 
Q. You say Mr. Johnson was financially unable to 

settle for these lots? 
A. He said so. 
Q. How many lots has he bought f ron1 you? 
A. He told n1e that, I said. 
Q. Did he tell you that? 
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A. He told me that this morning. 
Q. Did he tell you he couldn't get the money? 
A. I don't know that he said that. 
Q. You know Mr. Johnson's capacity? 
A. I know it very well. 
· Q. You know he could settle for these lots? 

23 

l\. I know it would seriously embarrass Mr. John-
son. 

0. You know he could do it? 
J\. Yes~ under a sacrifice. 10 

The Court-That is not material. 
Q. Did Mr. Johnson say he could not settle on that 

clay that he was in your office; did he tell you he couldn't 
settle on that date ? 

· A. No ; he said he came to settle. 
Q. Did you tell Mr. Johnson you would be ·there for 

the purpose of making settlen1ent that afternoon? 
A. I don't re111en1ber whether I did . or not; I told · 

him. we would have a deed ready for him. · 

Re-direct examination, by Mr. McGoogan. 
Q. vVas that at 11 o'clock? 
A. As near as I can say. 
Q. And you ,vould allow from eleven to one to get 

2- deed to rfrenton for Mr. l\erney to sign? 
A. · No, because I didn't know Mr. Johnson wouldn't 

take a deed from Shore Gardens. We couldn't have 
done it. 

Complainant rests. 

~R:·chard H. Johnson) the above-nan1ed defendant, 
being duly sworn in his o,vn behalf, testified as follows: . 

Direct examination, by Mr. I(reps. 
Q. Mr. Johnson, you have heard Mr. Corson .just 

state that he had a conversation with you relative to 
~;ettling on these lots, and on that day a certain effort 
to make settlement was made ? 

A. Yes. 
Q. Do you remember what date that was? 

20 

30 
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A. June 21st. 
Q. How do you fix that date in your n1ind? 
A. The way I fix that is, the City Con1n1issioners had 

that day accepted the streets and one thing and another. 
Q. This map that has been filed in this case-
A. I couldn't say about the 111ap. 
Q. V\That ti111e of day did you see Mr. Corson about 

the settlement ? 
A. I ,vould say 10 o'clock or half-past ten. 
Q. \i\That conversation did you have with him? 
A. I asked him, told him I came to settle on the 

lots for Shore Gardens; he said "Is that so?" and started 
to laugh. I said, "When will you be ready?" He said, 
"Any tin1e you ,vill ;" he said, "I'n1 ready right no~;" 
he said " Con1e in at one o'clock and it wall be ready." 

Q. Did you fix the time · or did he? 
A. He fixed the time. 
Q. 
A. 
Q. 

Were you there ? 
Yes. 
At the time? 

A. Yes. 
Q. Who else? 
A. Mr. Howard Stainton. 
Q. Who was there representing Mr. Kerney? 
A. No one that I know of. 
Q. Who was · in the office ? 
A. 
Q. 
A. 

Mr. Corson' s sister. 
Was Mr. Corson there? 
No. 

Q. He wasn't there when you were there? 
A. No. 
Q. What time was it? 
A. I was there at one o'clock, and I was in there 

five or ten minutes. 
Q. Did you ask her for a deed for those lots? 
A. I did. 
0. Did she have a deed? .,..,, 

A. She did not. 
Q. She told you that? 
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A. Yes. 
Q. She said she had no deed? 
A. She said she had no deed. 

25 

Q. Did you ask her, a deed from Mr. Kerney to you? 
A. What? 
Q. Did you ask her for a deed from Mr. Kerney 

to you? 
A. That's what I asked her for. 
Q. She told you she had no deed? 
A. Yes. 1.0 
Q. Of any kind? 
A. From Mr. I(erney~ 

By the Court. 
Q. Did you know she had a deed fron1 the Shore 

Gardens Company? 
A. She didn't say so. 
Q. Did you know? 
A. I couldn't say so, no. 
Q. Didn't you know it had been customary for these 20 

prior purchasers to take those deeds direct from the 
Shore Gardens ? 

A-. Not all. I bought a great many lots, and I never 
saw it worked before. I have always taken my title 
from the man-

Q. I am speaking about this day you wer~ there; 
didn't you know that was the practice? 

i\. I didn't know. 
Q. Didn't you? 
A. No. 
Q. You had no idea that there might be a deed from 

30 Shore Gardens to Mr. Johnson there in the office? 
A. No, sir. 
Q. Nothing was said about such a deed by Mr. 

Corson? 
A. No, sir. 
Q. If there had been such a deed, you would have 

taken it? 
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A. I couldn't answer that; I don't know; I don't 
believe I would. I wouldn't want to say I wouldn't; I 
would get advice of counsel to make a settlement, and 
let Mr. Corson fix the time. 

Q. At that tin1e you were willing to take title to 
these lots? 

A. I had the money to do so, yes. 
Q. ~And now you are not? 
A. No, sir. 
·Q. But on that day, if there had been a deed from 

Mr. Kerney to you for these lots, you would have taken 
that deed and paid for it in accordance with the con-
tract? 

A. Yes. 
Q. That is true? 
A ""\T • . ies, sir. 
Q. Well, now, if that deed, instead of being fron1 Mr. 

I(erney had been from the Shore Gardens to you, would 
you have taken · title by that deed? 

A. I think I probably would have taken title, yes. 
Q. Is there any doubt in your mind about that? 
A. No, there isn't. 
Q. You would have taken it under that deed? 
A. I think so, but I didn't ask about that. 
Q. I didn't ask you that. You saw Mr. Corson 

very shortly after your visit to the office on that day? 
A. No, I didn't see Mr. Corson, I guess, it was for 

probably for two days after that. 
Q. That was shortly? 
A. Yes, it was a short time. 
Q. At that time you had a conversation with him? 
A. No, I don't think Mr. Corson has ever talked 

to n1e about being in there particularly. He may have. 
We may have said something about it. If we did it 
,vas quite a ,vhile after, because Mr. Corson was mad 
after I went in and offered this settlement. 

Q. vVhen you saw him approximately two days after-
vvards, was anything said about whether you would or 
,vould not take title? 
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A. I told hin1 I would not. 
Q. Did you tell him why? 
A. I told hin1 he had no deed fro1n lV[r. Kernev. .., 

27 

Q. Y-011 gave that as the reason why you ,votdcl not 
then take . title? 

A. Yes. 
Q . .i\nd that is the only reason? 
A. To Mr. Corson. He didn't ask me. 
0. I didn't ask vou that. Counsel will take care of .. 

your interests in the n1atter. 

Q. Did Miss Corson say you were to execute some 
111ortgages ? 

A. She did not. 
Q. vVell, was the reason for your refusing to make 

settlen1ent, or now refusing to make settlement, because 
you didn't have sufficient money? 
· A. Positively no. I can get the money; Mr. Corson 
should know that. If I have to get it I can get it. 

10 

Q. _,_t\t the time you e.ntered into this contract, was 20 
f~cre anything said to you as to when these lots were 
to be finished ? 

A. There was. I went into Mr. Carson's office. I 
a~ked about these lots he was selling, lots of them; he 
sold 111e t\vo hundred lots, I think, and one or two -large 
pieces of real estate, three or four hundred thousand 
clollar,::;, and he sol·d them for me and he said "Here 
are the lots to · buy, Dick; they will not be ready until 
around N ovem.ber or December. They will be the last 
ones." 

Q. \i\That year was that? 
A. 1925. 
Q. Mr. Johnson, have you bought and sold any other 

lots in that immediate vicinity of these Shore Gardens 
lots in the neighborhood, say between the fifteenth of 
Septen1ber, 1925, and the fifteenth of September, 1926? 

A. · Several. A good many. 
Q. There was a market during that time? 

30 
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A. Positively. Mr. Corson sold son1e for n1e at that 
tin1e. 

Q. Do you know whether or not that n1arket for real 
estate dropped in the City of Ocean City, whether it 
has dropped? 

A. It has. 
Q. Do you know about when the market stopped? 
A. I . would say it stopped in around 1926, son1e-

where around Noven1ber. I am not a real estate man. 
10 0. Around Noven1ber? 

""" 

20 

A. I would say so. 
Q. After you went to Mr. Corson's office on June 21, 

1927, were you ever asked to 1nake a settlement? 
A. Never. 

Cross-examination, by Mr. McGoogan. 
Q. Has Mr. Corson talked with you many ti1nes . 

since June .21, 1927? 
A. Several times. 
Q. Has he talked with vou since that tin1e about ., 

settling, Mr. Johnson? 
A. We have talked several times, yes. I don't think 

it was ever brought up about any tin1e for settletnent, 
no, since I talked to him. 

Q. Since June 21, 1927? 
·• 

A. I never talked to him about settlement. He might 
have asked why I didn't settle. 

Q. Has he ever tried to prevail upon you to take 
your deed, Mr. Johnson? 

A. He came in today and asked 1ne why ,ve couldn't 

0 get together ? . ) 
Q. Is that the only time? 
A. No, I think he has con1e in the last two weeks. 
Q. Not any other tin1e? 
A. I don't think so. It may have been a month, but 

not vvithin a month, I don't think. 
Q. \i\Then you ,vent in to see Mr. Corson on June 21, 

1927, you took Mr. Stainton along on the advice of 
counsel? 
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A. I went in there to settle, yes; I'm not sure that 
I had Mr. Kreps at that tin1e. 

Q. I_ thought you said you went there on that day 
on advice of counsel? 

A. That is true. 
Q. i\.nd you took Mr. Stainton along on the san1e 

advice? 
A. I took him; I hadn't employed Mr. Kreps as my 

attorney. 

By the Court. 
Q. You said you vvent there on the advice of counsel? 
A. Yes. 
Q. You are now asked whether you took Mr. Stain-

ton along by advice of counsel? 
A. I hadn't eri1ployed him in this case. 
Q. You said you did it on the advice of counsel. It 

might have been any one of a hundred attorneys at law. 
Did you take Mr. Stainton with you on the advice of 
counsel or not? 

A. That's right. 

Q. Your first visit at ten o'clock in the morning was 
for the purpose of arranging a date and hour? 

A. A date. I didn't set the date nor time. 
Q. It wasn't for · the purpose of making payment of 

the money, was it? 
A. No; that's true. 
Q. When the hour of one o'clock was set in the after-

noon you came back with Mr. Stainton, after that? 
A. That's right. 
Q. How much money did you have with you? 
A. I had about $20,000.00. 
Q. In cash? 
A. No, not in my pocket. I could have got the money 

in five minutes across the street. 
Q. How much money did you have with you? 
A. I couldn't say. 
Q. You don't know? 
A. No. 

10 
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Q. $17,800.00? 
A. I had it so I could get it. 

By the Court. 
Q. Did ·you have it with you in the office there? 
A. No, I didn't. 
Q. Just answer the questions that are asked of you. 

Q. Did you tell Miss Corson that you could have 

10 got it across the street if she had a deed ready? 
A. I don't recall that I did. She said she didn't have 

the deed. 
Q. From Kerney? 
A. 'fhat' s right. 
Q. But she told you she had the deed from the Shore 

Gardens, didn't she? 
A. No, she didn't. 
Q. Didn't you know that there was a deed from the 

Shore Gardens there for you? 
A. I had no idea there was a deed from the Shore 

20 Gardens to me. I never knew it yet. 
0. No idea? 
;-..,, 

A. No. 
Q. Did Mr. Corson tell you he had one? 
A. No. 

Haward S. Stainton) a witness produced on behalf of 
the defendant, being duly sworn, testified as follows : 

Direct examination, by Mr. Kreps. 
Q. Mr. Stainton, you went to Mr. Carson's office 

with Mr. Johnson, June 21, 1927? 
3 o A. I believe that is the date. 

Q. Can you tell us what Mr. Johnson did-what 
time of day was that? 

A. Around one o'clock. 
Q. Who was there ? 
A. Miss Louise Corson. 
Q. What did Mr. Johnson say to Miss Corson? 
A. He come in to settle for those lots. 
Q. \\That did he say? 
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A. He said he had come in to settle for those lots 
he bought from Mr. Kerney. 

Q. What did Miss Corson say? 
A. Well, I just don't re111ember what she said. 
Q. ·Did Mr. Johnson ask her for a deed from Mr. 

I(erney? 
A. He did. 

The Court-Do not lead the witness. 
Q. Was any deed offered-

rfhe Court-Let hin1 tell what transpired, 10 
what was said and what was done. 

Q. Tell us just what happened? 
A. Mr. Johnson asked for a deed from Mr. Kerney, 

and also asked if a mortgage had been executed, and 
she said she didn't have any deed from Mr. Kerney, 
ani she didn't have the mortgage. 

Cross-examination, by Mr. McGoogan. 
Q. Did you say this was at one o'clock? 
A. About one o'clock. 
Q. You didn't go in in the morning? 
f\. I don't ren1en1ber that I did. 
Q. You recall that you went there at one o'clock 

vvith Mr. Johnson? 
A V . es. 
0. \Vas Mr. Corson there at one o'clock? ""' 
A. No. 
Q. I--Iow long did you wait? 
A. vV e ,vere in there for about five rninutes. 
Q. Five minutes? 
A. Yes, sir. · 
Q. Was it before one o'clock when . you got there? 
J\. Well, it was a little after one when we came out. 

I noticed the clock outside. 
Q . . What did Mr. Johnson say to you? 
A. He said he was going over to settle for those lots. 

1'hat's the remark he made to me. 
0. What time was that? ,.._, 

A. Just before one. 

20 
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Q. Just before one o'clock he n1et you in your office? 
i\. In our store, yes, sir. 
Q. And he said he was going to settle for the Ker-

ney lots, did he? 
A. No, he didn't say the I(erney lots. 
Q. What did he say? 
A. Some lots in the Shore Gardens. 
Q. And you left your business and went with him? 
A. I ~rent right over with him. 

] O Q. ~And he asked for a deed from Mr. Kerney to 

20 

80 

hin1 and a bond and mortgage? 
A. 1-Ie said a mortgage. 
Q. Just a mortgage? 
A. Yes. 
Q. And what did Miss Corson say? 
A. She didn't have them. 
Q. What did she promise about then1? 
A. I don't remember what she promised. 
Q. Don't remember that? 
A. No. 
Q. But she made some promise? 
A. She said son1ething about being in later. 
Q. And she said son1ething about n1ortgages bein~ 

C, 

ready later, and the deed? 
A. I don't remember that. 
Q. You don't remember? 
A. No. 

By the Court. 
Q. What is your business? 
A. Men's furnishing store. 
Q. What interest did you have in the settlement? 
A. None at all. 
Q. What led you to drop everything you had in your 

business and go right over with Mr. Johnson? 
A. He asked n1e to do it. 
Q. Had you ever done it before? 
A. I had never been called . upon, no. 
Q .. Had he taken it up with you before that morning? 
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A. Not as to going over, no. 
Q. \i\That had he taken up with you in regard to it? 
A. I knew he had bought some lots from the Shore 

Gardens. 
Q. You n1ean he catne in just before one o'clock and 

said, "I am going to settle for the Shore Gardens lots; 
come on over with me." That is the first knowledge 
you had that you were to be concerned in the settle-
ment? 

A. I believe it is. 10 
Q. And without any argument or explanation you 

went over? 
A. Yes, sir. 
Q. What interest did you have? 
A. He asked me to go. 
Q. Why? 
A. He was going to make a settlement. 
Q. Did you ask him why he wanted you to go? 
A. I may be a witness sometime. 
Q. Did you ask hi1n ,vhy he wanted you to go? 
A. I don't ren1ember. 
Q. Did he tell you why he wanted you to go? 
A. He said he 111ight need me as a witness sometime. 
Q. That is a question you can answer yes or no. 

l)id he tell you why he wanted you to go? 
A. To use me as a witness. 
Q. Pay attention to the questions and then answer 

those questions. Now, what did he say was the reason 
he wanted you to go ? 

A. He might want to use me as a witness sometin1e. 
Q. Did you ask hin1 for what? 
A. I did not. 
Q. Did Miss Corson ask you to wait until her brother 

came in? 
A. She didn't ask me to wait. 
Q. Did she ask Mr. Johnson to wait? 
A. I don't remember. 
Q. She did say he would be in in a few moments? 
A. Yes, sir. 

20 

80 -
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Q. And notwithstanding that Mr. Johnson went out? 
A. He did. 

Redirect exatnination, by lVIr. Kreps. 
Q. You have other business besides the store busi--

ness? 
A. Yes. 
Q. You buy and sell real estate? 
A. I do. 

10 Q. You are fan1iliar with real estate transactions? 

20 

A. Yes, sir. 
Q. You were vice-president of the First National 

Bank? 
A. I was . 

. Q. And you are very friendly with Mr. Johnson? 
A. Very friendly. 
Q. You did this as a favor for him? 
A. I did. 

Redirect examination, by Mr. Kreps. 
Q. The only reason you went is that it is 

custon1ary to have a witness for the buyer? 
A. No. 
Defendant rests. 

always 

Ewing T. Corson) being recalled on behalf of the 
complainant, testifies as follows : 

Direct exan1ination, by Mr. McGoogan. 
Q. After June 21, 1927, Mr. Corson, did you make 

any effort at all to get Mr. Johnson to ·n1ake settle-
n1ent {or these lots? 

30 A. I talked with Mr. Johnson repeatedly-
The Court-He has already said that, and in 

view of Mr. Johnson's testimony that he would 
not have taken it, I do not think you need go 
further. 

Cross-examination, by Mr. Kreps. 
Q. Mr. Corson, after you came back to vour office 

v ' 

you say you came back that afternoon, did you try to 
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_ get Mr. Johnson to co1ne back and make settlement? 
A. I did not. 

Mr. McGoogan-W e rest. I didn't knovv 
until this morning at ten o'clock that there was 
a conversation between Mr. Johnson and Miss 
Corson. She is available in Ocean City, 

· but not in Trenton. 
The Court-Except for Miss Carson's testi-

mony, both sides have completed their evidence? 
Mr. McGoogan-Y es, sir. 10 
Mr. Kreps-Yes. · 
Recess until two-thi _rty o'clock. 
After recess. 
Mr. McGoogan-During the recess Mr. Cor-

~on was on one line of the telephone and Mr. 
Kreps on the other, and they heard the statement 
of Miss Corson and I understand it was this: 
Mr. Johnson can1e to her office while her 
brother was absent, and asked for a deed. She . . 

said she had a deed there from Shore Gardens 20 
to an unnamed grantee to the Thompson lots, 
duly acknowledged. And that is all, I think. 

Mr. I(reps-W e will adn1it that she would 
have said that. 

The Court-Let it be stipulated, then, that it 
be deemed that this ,vitness was called and testi-
fied to that effect. Did she say anything as to 
the hour of his calling? 

Mr. Kreps-She wasn't sure as to the hour. 
'fhe Court-As to what was said by Mr. John-

son in response ? 80 
Mr. I{reps- - She said that Mr. Johnson would 

not take that deed, and then he left. 
Both sides rest. 
Argun1ent. 

· The c:ise of Thon1as L. Kerney vs. William B. 
,i-Cho111pson was tried at the same time as this case now 
on Appeal, and counsel agreed that so much of the 
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Thompson case as is relative to the stated case be deemed 
to be received in the same. 

IN CrrANCERY oF NEw JERSEY. 

;-fH011:AS L. l(EPNEYJ 

C oniplainant) 

and 

WILLIAM B. THOMPSON) 

Defendant. 

On Bill, &c. 

TESTIMONY. 

'f estimony taken in the above-entitled cause, at the 
State House, Trenton, New Jersey, on Monday, the 
ninth day of January, nineteen hundred and twenty-
eight, at 11 :15 o'clock, A. M., 

20 Before Hon. Malcolm G. Buchanan, Vice-Chancellor. 
Appearances: Jatnes J. lvicGoogan, Esq., for com-

plainant; George H. Jacobs, Esq., for the above-named r 
defendant. 

Frank D. Schroth) a witness produced on behalf of 
the complainant, being duly s-worn, testified as follows : 

Direct examination, by :rv1r. McGoogan. 
0. Your nan1e is Frank D. Schroth? · ,._, 

A. Yes. 
Q. Are you an officer of the Shore Gardens-

3o A. Yes. 
Q. What officer? 
A. Secretary and President. 
Q. I show you the original certificate of incorpora-

tion of your company, filed July 30, 1925, and ask. you 
if you incorporated on that date? 

A. Yes, sir. 
Q. And if you are still . a corporation of New Jersey? 
A. Yes, sir. 
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Q. Recorded in the County Clerk's office on July 
30, 1925? 

A. Yes. 
The Court-It speaks for itself. 
Mr. Jacobs-There is no question about that. 

Q. I show you two deeds, one from David Paul 
Bro,vn and wife, and one fro1n Asa P. Childs and wife, 
to the Shore Gardens, Incorporated, on the twentieth of 

. August, 1925; and another from Ewing T. Corson and 
wife to the Shore Gardens, Incorporated, recorded 10 
.L!\.ugust-20, 1925; and ask you if you can identify those 
two deeds as the deeds for the tract of land called 
'' Shore Gardens?" 

A. Yes, sir, they are. 
Mr. McGoogan-I offer them in evidence. 

Said deeds are marked ((Exhibits C-l" and ((C'-2,'' 
respectively. 

Q. I show you these ·two maps and ask you if you 
can identify in those maps the tracts described in those 
two deeds ? 2 O 

A. Yes. 
Q. And did you have an engineer n1ake the subdjvi-

sion made on those two maps? 
A. Yes, sir. 
Q. I show you now a contract between the Shore 

Gardens, Inc., and Thomas L. Kerney, and ask you if 
your company agreed to sell Mr. Kerney those lots 
mentioned in the contract? 

A. Yes, sir. 
Q. Are those lots mentioned in the contract described 

in the two deeds ? 
A. Yes. 
Q. And part of the lots delineated on those two 

maps? 
A. Yes. 

The Court-Are you seeking to prove that as 
a contract of sale ? 

. Mr. McGoogan-I think it is admitted. 
The Court-Is this contract admitted? 

30 
I 



38 Testirnony--Frank D. Schroth-Direct. 

Mr. Jacobs-We will admit it, your Honor. 
Mr. McGoogan-1 offer it in evidence. 

Said contract is n1arked "E.,rhib1:t C-3." 
The Court-And is the contract from Mr. 

Mr. Kerney to Mr. 1~hompson, as alleged in the 
bill, ad1nitted? 

lV[r. Jacobs-Yes, sir, that will be adn1itted, 
your Honor. 

Q. I show you a deed, dated June 27, 1927, made 
10 f ron1 the Shore Gardens, Inc., to Thomas L. I(erney, 

unrecorded; and ask you if that is the conveyance of 
the Shore Gardens to Mr. Kerney for the Thon1pson 
lots? 

20 

30 

A. Yes. 
Mr. McGoogan-I offer that in evidence. 

Said deed is n1arked "Exhibit C-4." 

By the Court. 
Q. Has it been delivered? 
A. Yes, sir. 

Q. I show you now a release executed, but unre-
corded, made by the Trenton Trust Con1pany, to Shore 
Gardens, Inc., and ask you if you can identify that? 

A. Well, I have never received this release, but I 
take it refers to the release of the land-

The .Court-I suppose it speaks for itself. 
Mr. McGoogan-I offer the release. 
Mr. Jacobs-We object to the offer; there is 

no reference to it in the pleadings, and it is an 
unrecorded instrument. I don't know what it 
is about. 

The Court-Do you want to insist upon coun-
sel making formal proof of the execution and 
delivery of the paper? 

Mr. Jacobs-. I object to it; the defendant 
Thompson is not bound by anything it contains, 
and it is not recorded. 

The Court-You are entitled to object to it 
~nd insist upon for111al proof, if you so desire; 
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but you are going to put a number of people to . . some 1nconven1ence. 
Mr. J acobs-vVell, we will admit it, your 

Honor. 
The Court-What was the date of its deliv-

ery? 
Mr. ·McGoogan-The · date of the release is 

August 21, 1926. 
The Court-What is the date of the acknowl-

edgment? 10 
Mr. McGoogan-August 21, 1926. 
The Court-Let it be marked. 

Said release is marked ."Exhibit C-5." 
Q. When you bought this tract of land, Mr. Schroth, 

of what did it consist? -
A. Some barren land lying between Greater Egg 

Harbor bay and the inlet, forty-five or forty-six acres 
as I recall it. 

Q. In Ocean City? 
A. In Ocean City. 20 
Q. After you took title, what did you do with refer-

ence to improvements ? 
A. \Ve made a contract with Monahan and Hall. 
Q. What did the development consist of? 
A. Grading, and there were jetties and bulkheads, 

and general development. 
Q. Any dredging? 
A. Considerable, out from the ocean. 
Q. What did the contractors do under that contract? 
A. They immediately began work. 
Q. Do you recall the contract price? :SO 
A. Yes, sir, it was approximately $180,000. 
Q. Do you recall as to any time being stipulated in 

the contract for the completion of these improvments? 
A. Yes, the month of February, 1926. 
Q. Were they completed within that time? 
A. They were not. 
Q. Why not? 
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A. Because the contractor wasn't able to procure a 
dredge, as I recall it, that was the height of the market 
and dredges were rather scarce. 

Q. Do you know when he did procure a dredge? 
A. I know he made a dredge; the date of that I don't 

recall. 
Q. Were the improvements finally completed? 
A. Yes. 
Q. In what month and what year, approximately; 

10 do you know? 
A. No, I don't. I wouldn't know, because the trans-

fer of some of the lots was made before the contract 
was completed; and I wouldn't know the exact time. 

Q. Do you know whether or not the in1provements 
on the Thon1pson lots were executed simultaneously . 
with the itnprovements on the entire tract? 

A. Absolutely. 
Q. Has your company, since you took title, n1ade 

deeds and delivered them? 
20 A. Many of them. 

Q. For other lots on this same tract? 
A. Very many. 
Q. And did all your conveyances contain · all the 

same restriction and covenants as the deed from Corson 
to you contained ? 

A. Right. 
Q. Were they all the same? 
A. I understand so. 
Q. How many lots were comprised in the subdivision? 
A. 333, I think. 

30 Q. Can you tell what portion of those had been con-
veyed by your company to purchasers ? 

A. I should say between 75 and 80 per cent. 
Q. And so far as you know, no improvements have 

been made on these lots ? 
A. I wouldn't know; I haven't been in Ocean City for 

many months. 

Cross-examination, by Mr. Jacobs. 
Q. Have you a certified copy of a resolution of the 



Frank D. Schroth~Cross. 41 

Shore Gardens Company, Inc., directing the conveyance 
to Mr. Kerney? 

A. I don't think so. 
Q. Did your corporation pass such a resolution? 
A. I don't know; our by-laws or minutes will speak 

for themselves. 
Q. You don't know? 
A. No. 
Q. When your maps were filed in the office of the 

Clerk of Cape May County-when was that? 10 
A. I don't know. Counsel does. I have no knowledge 

of it. That is work that counsel did. 
Q. You don't know that? 
A. No. 
Q. Mr. Schroth, what other restrictions were there 

cast upon these lands and premises besides . the restric-
tions of the Shore Gardens Company? 

A. The deeds must speak for themselves; I don't 
know. 

Q. Do you know, as a matter of fact, that there were 20 
other restrictions ? 

A. You will have to look at the deeds or contracts; 
I didn't fix . the restrictions. I don't know. I am a 
mere owner. 

Q. When was the consideration paid by Kerney to 
your company for this conveyance for which you have 
shown a deed here, and what was that consideration? 

A. The consideration was the written obligation of 
Rose for the entire account, just the date of it I don't 
know. 

Q. Was it in money? \ 30 
A. No; he gave me his written contract or word 

to settle for the whole thing, not only for this lot, but 
for all of his lots. 

Q. And on the strength of that you gave him the 
deed? 

A. Absolutely; I gave him the deed for all the lots, 
and would have given it to him on the strength of his 
word. 
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Q. Had there been money paid by Kerney to you? 
A. I don't think so on these particular lots. 
Q. You don't? 
A. No. There has been money paid, but not on 

these lots. 
Q. What is the balance due to you? 
A. The balance of Kerney and Rose is for twenty 

lots, whatever that is. 
Q. Do you know the figures ? 

JO A. He owes the complete balance on this deed. 
Q. What is that? 
A. Approximately $40,000, I should say. 
Q. Isn't it true, as a matter of fact, that this deed 

has not been recorded because you still hold a string 
on it for the unpaid balance? . . 

A. Not at all; I don't know why it isn't recorded. 
Q. You don't know why? 
A. No. 
Q. Did you take back anything to secure the balance 

20 due on that? 
A. No, sir. 

By the Court. 
Q. You have been associated with Mr. Rose in large 

financial enterprises for a period of some years? 
A. Very much, yes, sir. 

Edward C. Rose) a witness produced on behalf of 
the complainant, being duly sworn, testified as follows : 

Direct examination, by Mr. McGoogan. 
. Q. Mr. Rose, what arrangements have vou made 
3 O fwith Mr. Schroth and the Shore Gardens, I~c., to pay 

for this conveyance to Mr. I{erney? 
A. Mostly informal. These lots were purchased by 

Thomas Kerney, whom I was financing in the transac-
tion. All deals and settlen1ents were left entirely with 
Corson, a man of good standing in Ocean City, with 
whom neither Kerney nor myself thought it was neces-
sary to even carry on the customary precaution in such 



Edward C. Rose-Direct. 43 

a matter. Kerney had all these lqts, in which I was 
an interested party, for which I made all settlements · 
that were made and made all payments that were made, 
for the purpose of re-selling them at a profit; the man-
iner of sale, to whom they were to be , sold, and to whom 
they were sold, the time of delivery, or existing con-
tracts or restrictions, were not treated by ourselves or 
by our own attorneys; it was left entirely in the hands 
of Corson. He had been the agent for the Shore 
Gardens Company, the principals of which were more 10 
or less intimate friends of ours. The delay occasioned -
by the improvements, of having the improvements 
completed, was not a n1atter of embarrassment to us, 
except that it ran our contracts of sale a longer period 
than expected. As we came to the times of settlement 
and pay_ment, as in the instance of Mr. Thompson, I 
took up in behalf of Kerney, the manner and times of 
settlement. I said to Mr. Corson, that I had uncondi-
tionally agreed with Mr. Schroth, the treasurer of 
the company, that I would pay down on a call notice, 20 
I think, of five days, all moneys due him on contracts 
signed by Kerney; I, in turn, requested that he take that 
up with his parties. That seemed to satisfy him. I 
said this to Corson: "We want to complete these con-
tracts; we feel we are entitled to the profits in accordance 
with the contract and sale made; whatever step you 
may take with the purchasers, who are, in a number 
of instances, your friends, will probably be acceptable 
to Kerney, with the only exception that the Shore · 
Gardens, the people with whom we have contracts and 
with whom we have, at least, a very definite business SO 
obligation, must be satisfied." 

Q. !-Iave you received the five days' notice for the 
purchase of these lots ? 

A. }~ortunately, no. 
Q. You had some correspondence with the defendant, 

1\1r. Thompson, did you not, Mr. Rose? 
A. I did-
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Mr. McGoogan-I ask the other side to pro-
duce a letter written by Mr. Rose to Mr. Thomp-
son, dated October 7, 1926. 

Mr. Jacobs-Here it is (handing paper to 
counsel). 

Mr. McGoogan-And one dated September 
27, 1926. 

Mr. Jacobs-We have the copy, but not the 
original of that. 

Mr. McGoogan-And one dated October 29, 
1926. 

Mr. Jacobs-That is the one we don't have. 
Q. I show you a letter dated September 27, 1926, 

written on your stationery, addressed to Mr. William 
V. Thompson. 

A. Yes. 
Q. And I ask you if you recall sending that letter? 
A. Yes, I am quite sure that is mine. 
Q. Here is an original letter written by you, dated 

SO October 7, 1926, referring to the letter of September 
27th; that is your signature? 

A. Yes. 
Q. You wrote that letter? 
A. Yes, sir. 
Q. And I show you a copy of a letter written by 

you, presumably, to Mr. William V. Thompson, October 
7, 1926, and ask you if you sent that letter? 

A. I think so. 
Q. I ask you the same question in regard to the copy 

of the letter dated October 29, 1926, from you to Mr. 
SO Thompso~. 
· - A. I think so. 

Q. I show you a letter dated October 8, 1926, 
addressed to you, signed "William V. Thompson," and 
I ask you if you received that letter from Mr. Thomp-
son? 

A. Yes, sir. 
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Q. And I ask you the same question about a letter 
dated October 19, 1926, addressed to you, signed by 
Mr. Thompson? 

A. Yes, sir. 
Mr. McGoogan-I offer these copies and let-

ters · in evidence. 
Said letters are marked "Exhibits C-6" - to "C-11," 

respectively. 
Q. In your letter of September 27, 1926, Mr. Rose, 

you speak of a conversation over the telephone which 10 
you had that day with Mr. Thompson; can you tell us 
,vhat that conversation was? 

A. I am sorry I can't; I don't remember the details 
of it. As a matter of fact, my letter of confirmation 
which you just gave me, shows pretty well what the 
conversation probably was or might have been. 

Q. Can you tell from that letter, whether or not 
you had arrangements with Mr. Thompson to make a 
settlement on September 23, 1926? 

A. Of the day specified. 20 
Q. Do you recall that his telephone conversation 

asked a postponement until the 15th of October? 
A. I can't answer that. 
Q. You don't know? 
A. I can't answer that; I don't recall the conversation. 

Cross-examination, by Mr. Jacobs. 
Q. Did Mr. Thompson ever request any further 

extension or indulgence of you, after October 15, 1926? 
A. I can't answer that without referring to that 

correspondence. If you ref er to that, I will be glad · . 
so to answer. 

Q. Your later letter is dated October 19; that is Mr. 
Thompson's last letter ? 

A. Your question is, after the 15th or 19th? 
Q. After the 15th. 
A. I believe not. 
Q. There is no doubt in your mind, is there? 
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A. No, except I don't remember in detail; I just 
don't remember. You say after the 19th; my answer 
''No, I believe not." 

Q. Were you a silent partner of Mr. Kerney's in 
this contract with Mr. Thompson? 

A. That is difficult to answer ; we had no partner-
ship. Mr. Kerney is a purchaser. For your own 
information, I put up the money when that was put 
up, and I was to share in the profits. 

10 Q. What is the balance of the consideration _due 
to the Shore Gardens Company from Mr. Kerney for 
the lots contracted to be sold to Mr. Thompson? 

A. The best I can do, without referring to our own 
cashier, who ran the books, would be a guess. I would 
say roughly $16,000; that is a guess. 

Q. Was there any mortgage given back by Mr. Ker-
ney to protect the Shore Gardens Company, to protect-

A. Certainly not, with my knowledge. 
Q. Is there .any writing of any character respecting 

2 o the transaction existing between Kerney and the Shore 
Gardens Company for the unpaid balance? 

A. I can't answer that; I will give an op1n1on as 
"N " h o, owever. 

Q. Has anything been paid to the Shore Gardens 
Company at all on this particular set of lots to be sold 
to Mr. Thompson? 

A. That is, in a measure, a matter · of interpretation. 
I considered my word given that they might call in 
five days a reasonably good means of payment. 

Q. Has l\1r. Kerney paid to the Shore Gardens any 

3 0 consideration for the conveyance of this particular five 
lots? 

The Court-Do you mean money? 
Mr. Jacobs-Yes, sir. 

A. No money. 
Q. No money payment ? 
A. No. 
Q. Do you know of any other restrictions on these 

lots besides the Shore Gardens ? 
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A. I don't know; I haven't ever known. 
Q. You don't know? 

47 

A. I don't know; I haven't ever known. To go 
further, I might say that Mr. Corson, with whom we 
left this matter, gave us to understand most definitely, 
that settlement had been made, as a matter of fact, 
by Thompson and by-

Q. We won't be interested in that. 
A. I am answering your question. 

l 

Q. Do you know when the improvements were com- 10 
pleted on the lots of Thompson? 

'A. Roughly, about the first of August. 
Q. What year? 
A. 1926. 
Q. ~he date alleged in your-I will withdraw that 

question. There is no doubt in your · mind, Mr. Rose, 
that the improvements were not completed on September 
15, 1925? . 

A. I would say they were not. 
Q. The date set forth in the contract is the date of 20 

settlement ? 
A. I don't agree with that. Not before-
Q. Not before September 15, 1925? 
A. Yes. 
Q. It was not completed on that day? , 
A. What? 
Q. They were not completed on that date? 
A. I don't think they were. 

The Court-Isn't that admitted? 
Mr. Jacobs-I think it is. 

Q. Were you in Ocean City on October 15, 1926, 80 
at the office of Mr. Ewing Corson? 

A. Probably - not. 
Q. For the purpose of making settlement with Mr. 

Thompson in this matter? 
A. Probably not. 
Q. Was Mr. Kerney there, to your knowledge? 
A. Not to my knowledge, as Mr. Corson had not 

been authorized to make such settlement. 
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Q. He wasn't there, to your knowledge? 
A. No. 

Thomas L. Kerney) the above-named complainant, 
being duly sworn in his own behalf, testified as follows: 

Direct examination, by Mr. McGoogan. 
Q. Mr. Kerney, are you the complainant in this case? 
A. Yes, sir. 
Q. I show you, Mr. Kerney, a deed dated June 27, 

10 1927, and acknowledged today, January 9, 1928, to 
William V. Thompson, of lots 1, 2) 3, 4, 5, 6, 7, 8, 9, 
in Block 34B of the Shore Gardens. 

2.0 

A. Yes. 
Q. I ask you if that is your signature? 
A. Yes. • 
Q. Is that the deed you tender now to Mr. Thompson 

under your contract that has been offered in evidence? 
A. Yes, sir. 
Q. You make that tender? 
A. Yes. 

Mr. McGoogan-I make the tender at the 
present time. 

Q. Have you been paid any amount of the purchase 
price mentioned in the contract? 

A. I don't know anything about that; Mr. Rose han-
dled all the details. 

By the Court. 
Q. Well, you personally have not received anything? 
A. No, I have not. 

Mr. McGoogan-I offer that in evidence. 
30 Said deed is marked "Exhibit C-12." 

Cross-examination, by Mr. Jacobs. 
Q. Did you send Mr. Thompson any notice that you 

would tender that deed today? 
A. Not to my knowledge; Mr. Rose handles that. 
Q. Mr. Rose handles it? 
.LA,._, He would handle the deed. 
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Q. Is that the first deed you have ever tendered to 
Mr. Thompson for the settlement of this matter? 

A. I believe it is ; I don't know. 
Q. You don't know? 
A. I do not. 
Q. You didn't get title until June 26, 1927? 

.. A. I believe that is the date. 
Q. Were you in Ocean City at Mr. Carson's office 

on October 15, 1926? 
A. No, sir. 10 
Q. You had no executed deed from you to Mr. 

'rhompson at Mr. Carson's office? 
A. No. 
Q. You were not there? 
A. No, sir. 
Q. You are a single man, in accordance with the 

description set forth in that deed? 
A. Yes. 
Q. Never having been married? 
A. No, sir. 20 
Q. When were the improven1ents completed on the 

lots which you were to convey to Mr. Thompson? 
A. I couldn't tell you that. 
·g. You have no knowledge? 
A. No. 
Q. Your counsel's bill sets up August 1st, 1926, as 

the date \vhen the improvements were completed; do 
you believe that to be the correct date? 

A, Yes, sir. 
Q. Would you be satisfied to accept that date? 
A. Yes, sir. 3 0 

The Court-It would seem to me that he 
had accepted that date by the filing of the bill. 

Q. What have you paid the Shore Gardens Company 
on your contract of August 14, 1925? 

The Court-Is that material, Mr. Jacobs? 
Q. When did the Shore Gardens Company deliver 

to you the deed which has been offered as an exhibit, 
and unrecorded ? 
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A. In June, I think it was, 1927. 
Q. Why did you not record that deed? 
A. Why didn't I? 
Q. Yes. 
A. I couldn't tell you that. Mr. Rose, I think, could 

tell you that; he handled the deeds ; he handled that 
deed; I didn't handle it at all. 

Q. Was the deed actually delivered to you? 
A. Last June, yes. 
Q. Was it physically put in your hands, or was it 

delivered to some one elese for you? 
A. It was delivered to me. 
Q. Where? 
A. Over to my office in the Trenton Times. 
Q. ~hat unpaid balance do you owe on th .ese lots? 
A. I couldn't tell you that; Mr. Rose could. 
Q. Do you kno,v, of your own knowledge, that there 

is now a first mortgage of $9,450.00 on these lots that 
you are to convey to Mr. Thompson ·? 

A. Not to my knowledge; I don't know. 
Q. You don't know that? 
A. No, sir. 
Q. Your contract provides that you convey, subject 

to that mortgage, don't it? 
Mr. McGoogan-I don't think it does, your 

Honor. 
Mr. Jacobs-There is a reference to a mort-

gage-· 
The Court-Well, the ~ontract speaks for it-

self, ·vvhatever it is. 
Q. You have not seen any first mortgage of $9,450.00 30 

covering these lots to be copveyed to Mr. Thon1pson, 
have you-? 

A. Not to .my knowledge, no. 
Q. And you have not created any such mortgage? 
A. Not to my knowledge. 
Q. \\ 7 ell, but you ,vould know if you had created it? 
A. Yes. 
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Q. And as far as you know, you don't know if there 
is a mortgage already existing on the lots-

The Court-He has already said so. Don't 
let us waste time in repetition. 

Q. What consideration have you paid the Shore 
Ga.rdens Company for the delivery of this deed? 

The Court-Strike it out; it is immaterial. 

Ewing T. Corson) a ,vitness produced on behalf ·of the 
con1plainant, being duly sworn, testified as follows: 

10 Direct _examination, by Mr. McGoogan. 
Q. Mr. Corson, where do you live? 
A. Ocean City, New Jersey. 
0. Your business is real estate? ,,.._, 

A. And · insurance. 
Q. Are you duly licensed in New Jersey? 
A. Yes, sir. 
Q. Are you the ·agent who had charge of Ocean City 

Gardens development? 
A. I am. 
Q. Referring to the Thompson matter; after your 20 

company sold to Mr. Kerney, do you know whether or 
not you had a deed in your office from Mr. Kerney to 
the defendant Thompson after the · contract was made 
between you and Kerney ? 

A. Do I understand if we had . a deed ? 
Q. Did you have ready a deed in your office? 
A. Not from Mr. Kerney. · 
Q. From the Shore Gardens to Mr. Kerney. 
A. From the Shore Gardens to Mr. Johnson. 
Q. Why was that arrangement made, do you know? 
A. Because the settlements were to be made at one 80 

time; they called for the same time ·on the completion 
of the contract. • 

Q. Did you have any understanding with , Mr. 
1'hompson that the deed would be taken directly from 
the S.hore Gardens ? 

A .. We did not; we had done that in many . cases 
before. We had drawn the deeds straight through and 
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dra ,vn assignments from the original purchasers, be-
cause those lots had been sold a nun1ber of times. 

Q. You were, then, following your custom? 
A. Yes, sir. 
Q. Has Mr. Thompson, the defendant, appeared at 

your office at any time, to your knowledge, since the 
Shore Gardens took title to this land? 

A. I think not. 
Q. He hasn't? 

10 A. I think not. 
Q. Was he there on October 15, 1926? 
A. No. 
Q. As far as you know? 
A. As far as I know he was not there. 

The Court-There isn't any question about 
that, is there? My understanding of the situ-
ation is, that the defendant refused to take title 
on the ground of the restrictions or the unmarket-
ability of the title; isn't that the fact? 

20 Mr. Jacobs-That is part of the defense. 
The Court-Is there any claim that you were 

ever willing to take title? 
Mr. Jacobs-We were up to the fourth day 

of Decen1ber, 1926, when I advised Mr. Tran-
sue that we would not. 

Q. Do you know, of your own knowledge, when these 
improvements were completed on the Thompson lots ? 

A. The Thompson lots were con1pleted about August 
1, 1926. They were among the first lots on the tract 
to be finished. 

30 Q. I show you a copy of a letter, dated July 20, 
1926, addressed to Mr. William V. Thompson, and 
ask you if you can identify that as a copy of the letter 
you wrote to the -defendant? 

A. It is a copy of the letter I wrote to Mr. Thomp-
son. 

Q. I show you a copy of a letter of July 26, 1926; 
did y_ou receive that letter, of which that is a copy? 

A. Yes, I received that letter. 
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dence. 
Said letters are marked "Exhibits C-13" and "C-14," 

respectively. 
( It is stipulated that they be received as though they 

were the originals.) 
Q. With reference to the delay in completing the 

improvements, can you tell us anything about that, why 
.L 

the delay occurred? 
A. Yes. 10 
Q. What? 
A. The Shore Gardens Company entered into a 

contract with Monahan and Hall to complete the prop--
erty on the date stated in their agreement, I believe was 
in February; we drew the contract-

By the Court. 
Q. February, 1926? 
A. February, 1926. We drew contracts with all 

individuals who purchased lots in the Gardens with the 20 
san1e stipulation in each contract, that the settlement 
would be made not before September 15th. The reason 
that was stipulated vlas, because in one particular corner 
of the property there were a few sandhills that might 
have been scraped · down; and those lots could have 
been forced so that settlement could be made within a 
week; and in order that everybody n1ight be on the san1e 
basis, we stated that the in1provements would not be 
con1pleted before September 26th, and I believe, in al-
most every case we felt that tpe improven1ents would 
not be · completed before the time stipulated in the con-
tract. Mr. Monahan immediately started the building 
of a bulkhead and entered into a contract with Mr. 
Gibbs to do the plun1.bing. He had recently purchased 
a new motor for about $28,000, which repeatedly broke 
down, and in the succeeding six months he had about 
two weeks' work and was not able to complete the con-
tract he was working on in Atlantic City, and the own-
ers of the property refused to let him come to Ocean 

30 
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City. Mr. Monahan then went up with hin1 to ee the 
owners of a sn1all dredge in Atlantic City, the S. & G. 
Development Company. We drew a contract for then1 
to con1e and pun1p until Mr. Gibbs could get there. 
They came over and saw the situation, that the place 
they had to pump was near the ocean, and it was ap-
proaching winter, and they refused to pun1p. We 
started to make negotiations to buy the dredge, and 
the development company-another company had come 

10 in and purchased the dredge before he closed the deal. 
Then, in desperation, he built a dredge of his own, and 
he came near losing that, too; and then he went away 
until the fallowing spring; and shortly before it was 
finished, Mr. Gibbs g·ot through his other contract and 
came and helped him finish the contract. 

Q. Do you know, of your own knowledge, whether 
the defendant, Thompson, has taken title to other lots 
in the same tract in which these lots mentioned in the 

20 contr~ct are ? 

30 

Mr. Jacobu-That is objected to; I don't 
think that is material. 

The Court-The question is, does he know of 
his own knowledge. 

A. I do. 

Q. Do you know whether or not the Shore Gardens 
has conveyed to Mr. Thompson, the defendant, or a 
buyer from Shore Gardens, has conveyed to Mr. 
Thompson, lots in this same block, subject to the same 
restrictions, subject to the same restrictions and con-
ditions that the Kerney contract calls for? 

Mr. Jacobs-That is objected to; that has no 
bearing on this contract; it is immaterial and 
irrelevant. 

1'he Court-The objection is overruled. 
A. Yes, sir, Mr. Thompson owns lots I would say 

within 200 feet of the lots in question, and in the same 
tract under the same restrictions. 

Q. You know that? 
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A. Yes, sir. 
Q. Do you know when he bought them? 
A. I don't recollect the exact date. 
Q. You don't know? 
A. No. 

55 

Q. Was it since Kerney bought the lots from the 
Shore Gardens ? 

A. Yes. 
Q. Since that time? 
A. Yes, sir. 
Q. Did Mr. Thompson make any engagement with 

you to appear at your office and take title to these lots 
at any time? 

A. Mr. Thompson? 
Q. Yes. 
A. No. 
Q. No engagement was made? 
A. No, sir. 

Cross-examination, by Mr. Jacobs. 
Q. Do you know Mr. Morrison, of Ocean City? 
A. I do. 
Q. Do you recall a telephone conversation with Mr . 

. Morrison at your office, on October 15, 1926, advising 
that Mr. Morrison wanted to make a settlement, and 
inquiring if Mr. Kerney was at your office? 

A. I don't recollect a conversation of that character. 
Q. You don't? 
A. No. 
Q. Do you recall any conversation with Mr. Mor-

. rison on October 15, 1926, respecting Mr. Thompson 
and the Kerney matter? 

A. I don't recall a conversation with Mr. Morrison; 
there may have been, but I don't recall. 

Q. There might have been? 
A. There might. 
Q .. Did Mr. Thompson have any supervision or con- · 

trol over the dredging· and filling in and grading of these 
lots? 

• 

10 

20 
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A. He did not. 
Q. Not a particle ? 
A. None whatever. 
Q. Was Mr. Kerney at your office on October 15, 

1926? 
A. Was Mr. Kerney there? 
Q. Was he there? 
A. He was not. 

' lO Frank Transue) a witness produced on behalf of 
the complainant, being duly sworn, testified as f ollo\vs : 

Direct examination, by Mr. McGoogan. 
Q. Mr. Transue, you are the attorney for the Shore 

Gardens, Incorporated? 
A. I am. 
Q. You have been the attorney for that company 

since its incorporation? 
A. Yes, sir. 
Q. Are you familiar with the title to these lots sold 

to Mr. Kerney by the Shore Gardens and by him to 2-0 Mr. Thompson? 
A. Yes, sir, I am. 
Q. Can you tell whether or not, from any records 

before you, there is an encumbrance on the Thompson 
lots at this time ? 

A. There is no encumbrance on the Thompson lots 
at this tin1e. 

Q. None? 
A. No. 
Q. And are there any restrictions on the Thompson 

lots at this time ? 
30 A. There are restrictions on all the lots. 

Q. Do you know what the restrictions are on these 
Thompson lots ? 

A. No, not without getting my records. 
The Court-That is a thing for the defense 

to show. 

Mr. McGoogan-I will withdraw the witness 
and the question. 
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N. Harvey Collison) a witness produced on behalf of 
the complainant, being duly sworn, testified as follows: 

Direct exan1ination, by Mr. McGoogan. 
Q. Mr. Collison, are you a civil engineer? 
A. I am. 
Q. And live and practice in Ocean City, New Jersey? 
A. I do. 

Mr. Jacobs-We will admit his qualifications. 
Q. Are you the engineer who subdivided the Shore 

Gardens tract in Ocean City? 10 
A. I am. 
Q. Can you explain what these two maps are, pre-

sun1ing that you made them; did you make them? 
A. Yes, I did. 

By the Court. 
Q. Suppose we deal with the original tracing map; 

,vhat is that? 
A. It is Plan No. 2, Shore Gardens, Inc., Ocean 

City, New Jersey, showing the layout, size and dimen- 20 
sions of the lots, streets and outside bounds. 

The Court-It is in evidence that the map 
shows the_ tract in question, and that the lots are 
shown by lot numbers and block numbers, as 
shown in the bill of complaint. 

Mr. Jacobs-I haven't seen it. This wasn't 
made until 1927, and can't be binding upon the 
defendant; the contract was made in August, 
1925. 

The Court-1"'he only reason for the offer 
was, that it would inform the court of the lay- 30 . 
out of these lots. Is there anything involved 
in the issue between the parties to this suit, which 
makes this a material factor in the evidence? 

Mr. Jacobs-It may affect the materiality of 
the contract. We had a contract we couldn't 
seek to enforce against them . because we 
wouldn't know the lines of the property, and 
they could tender us a deed, which they now-
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The Court-The lots which you agreed to 
buy are specified in your contract of ale. 

Mr. Jacobs-Ye , but suppose they had hown 
Thompson-

The Court-What are your def en es? 
Mr. Jacobs-The defenses are, that on the 

day of the settlement, the con1plainant did not 
have a good and marketable title to convey to 
us, and that he did not do those things on his 
part which he should have done, namely, to 
tender to us a dee~d conveying the property ; 
also, that the contract is filled with uncertainty; 
that time was the essence of the contract and 
they are in laches in bringing their suit. 

The Court-Then, is • there any doubt that 
that map shows the lots you contracted to buy? 

Mr. Jacobs-I have no knowledge, but I feel 
it does go to the question of the n1ateriality of 
the contract. 

The Court-How can a n1ap which purports 
to show lots, have anything to do with the 
materiality of the contract? 

Mr. Jacobs-I think it does. 

Bv the Court . ., 

Q. Does that map show lots 1, 2, 3, 4, 5, 6, 7, 8 and 
9, on Block 34B, Plan No. 1, of the Shore Gardens? 

A. Yes, sir, it does. 
Q. Does it correctly delineate those lots? 
A. It does. 
Q. Did you make this map? 
A. Yes, sir, I did. 
Q. And those lots as shown on that map, are desig-

nated by the same lot nun1bers I have just mentioned 
and the same block number? 

A. That is correct. 

Cross-examination, by Mr. Jacobs. 
Q. Is that Plan No. 1 or Plan No. 2? 



N. Harvey Collins-Re-direct. 59 

A. Yes. 
Q. You said Plan No. 1, did you not? 

The Court-I asked him if that shows the 
lots on Plan No. 1 and he said it did. 

Q. Is there a difference in measurement between the 
lots shown on that plan of 1927, the lots of Thompson, 
and the lots shown on your plan of 1926? 

A. Not to my knowledge there isn't. I think those 
n1aps are identical in every instance. 

Q. No difference in the frontag~ of the lots? 
A. I don't believe so; I couldn't tell you without 

comparing them. 
The Court-Let the map be received and 

marked. 
Said map is marked ''Exhibit C-15." 

Redirect exan1ination, by Mr. McGoogan. 
Q. From the time the Shore Gardens bought the tract, 

did you have supervision of the improvements that were 

10 

later finished? 2 O 
A. I did. 
Q. Can you tell when the improven1ents began and 

what they consisted of, and when they were finished, 
from records in your possession? 

A. Yes. 
Q. Do so. 
A. The work under the contract was started in 

August, 1925; the initial work consisted of building a 
bulkhead and jetties, a bulkhead that was necessary 
because we had extreme height of fill and we had to 
have something to retain it. The final estimate for 30 
the completion of the entire work was issued May 14, 
1927, and the work consisted of a bulkhead, jetties 
and fill by hydraulic dredge, grading, gravelling and 
gravel for cement sidewalks and curbs and gravel road-
ways. 

Q. Can you explain why it took so long to complete 
these improvements ? 

A. The developn1ent took place at a very inopportune 
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time, because dredges could not be secured, not only in 
our vicinity, but in any vicinity as far as I am able to 
understand. 

The Court-Is there anything further that 
you want to show by this witness, over what 
was said by Mr. Corson? 

Mr. McGoogan-No, sir. 
The Court-Is there anything else you want? 
Mr. McGoogan-No. 

By the Court. 
Q. That was for the development work of the entire 

tract? 
A. The entire tract. 
Q. Do you know when the improvements were com-

pleted with respect to the lots which were to be sold 
to Thompson? 

A. I think I could ascertain very quickly by referring 
to my monthly estimates. · 

Q. Suppose you do so. 
A. I should say those lots were completed within a 

month at the very latest from the date of starting. 
They should have been done a month after August, 
1925. They were completed, to the best of my knowl-
edge, almost immediately, but I say a month to allow 
ample time. 

Q. August, 1925? 
A. That is when they started; I have no knowledge 

of the exact date. 

Re-cross examination, by Mr. Jacobs. 
Q. You say August, 1925; don't you mean August, 

1926? 
A. The work was started in August, 1925-I am in 

error there; they didn't dredge; I am in error by a 
year. 

By the Court. 
Q. August, 1926? 
A. Yes, that's correct. 
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Q. Then they would have been completed in Sep-
tember, 1926? 

A. That is correct, that is, allowing ample time. 
Q. In that statement you have no absolute definite 

proof? 
The Court-I don't know what you mean by 

this witness having no absolute definite, certain 
proof. 

Mr. Jacobs-He said he thought he could de-
termine by reference to certain things; now he 10 
fixes the date. I feel that we are entitled to 
ask him whether he has definite, certain and 
positive proof, or whether he is certain and 
positive with reference to that date. 

The Court-Well, you may ask him that. 
Q. Are you certain that the work on the lots was 

con1pleted on September 1st, 1926? 
A. I will answer that in this way: I have never 

located these lots by an accurate survey to determine at 
that time whether they were done; but n1y knowledge 2o 
of the work on the contract, together with my knowl-
edge of how the work progressed in that particular 
vicinity, would lead n1e to believe that I am certain the 
work was completed at that time. 

Q. Do _ you have any written memorandum or data 
showing the completion of the work on a certain date? 

A. I have a n1onthly report here and estimates certi-
fied to by our-

Q. That's all. 
Mr. McGoogan-I have Mr. Monahan and 

Mr. Gibbs to offer cumulative proof as to the 
80 time it was completed. 

The Court-Your adversary says that he has 
no proof in contradiction of that. 

Mr. McGoogan-Then we rest. 
Mr. Jacobs-Will you produce a letter of 

December 4th, 1926? 
Mr. McGoogan-Y es, here it is. 
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Mr. Jacobs-With the permission of the 
court and counsel, I off er in evidence a letter 
written by myself to Mr. Transue on December 
4, 1926. 

Said letter is marked '' Ex hi bit D- l." 
Mr. Jacobs-Thompson rests. 

Both sides rest. 
Argument. 

IN CHANCERY OF NE\i\T JERSEY. 
Betvveen 

THOMAS L. KERNEY) 
C ornplainant) 

and 

RICHARD H. JOHNSON) 
Defendant. 

CONCLUSIONS ON FINAL 1-IEARING. 

( Filed April 21) 1928.) 

MR. JAMES J. McGooGANJ for complainant. 
MESSRS. I(REPS & BELL) for defendant. 

BUCHANAN) V. C. 
Vendor seeks decree against vendee for specific per-

forn1ance of contract to purchase seashore lots. 
3 O The defense relied on is that tin1e was of the essence 

of the contract and that at the time for performance 
defendant was ready and willing to perform but co1n-
plainant failed to perform at that time. 

A number of other defenses were set up in the answer 
but were not argued at the hearing or in the brief, and 
being thus waived need not be considered. 

When the contract was made, August 24th, 1925, 
the lots were the property of Shore Gardens, Inc., with 



Conclusions on Final Hearing. 63 

v.rhom complainant had, ten days before, made a writ-
ten contract of purchase, to be consummated upon the 
completion of extensive fills and improvements which 
were to be~ made to the entire tract by said Shore 
Gardens, Inc. 

Similarly, defendant's contract contained the pro-
vision that consummation and settlement should take 
place "when improvements are completed not before 
September 15th, 1925." In view of this clause and the 
attendant circumstances, it is difficult to understand 10 
defendant's contention that time was of the essence of 
the contract. It is true that there was a printed clause 
in the contract ( which was on a printed form) that 
"tin1e is the essence of agreement;" but such clause is 
of course not conclusive where it is clear from the con-
tract as a whole or from the evidence as to the circum-
stances, that the parties in fact did not intend that time 
should be of the essence. If the clause quoted had been 
followed by a clause "Time shall not be of the essence 
6£ this agreement," defendant ,vould scarcely make his 20 
present contention-yet, considering the contract as a 
,vhole, and the attendant circun1stances, it seen1s clear 
that just such a second clause was in effect· written into 
the contract. 

In any event, if time had been of the essence, it is 
quite clear from the evidence that it was waived hy 
both parties. 

No date is fixed for performance other than as 
hereinbef ore mentioned. The time for performance, 
therefore, if time were not of the essence, would be a 
reasonable time after notice of the completion of the 
improvements; if time were of the essence, it would 
,be immediately after notice of completion of the 
improvements. 

The general expectation of all was that the improve-
tnents would be con1pleted by the spring of 1926. Due 

. to delays, not occasioned by the fault either of com-
plainant or defendant, or of Shore Gardens, Inc., the 
improvements were not completed until about the last 
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of April, 1927. On April 28th, 1927, notice was sent 
by Shore Gardens, Inc., to defendant, that the work 
would be completed within the then next week and 
asking him to advise what time would suit him for 
settlement. (This letter was signed by Mr. Corson as 
agent of Shore Gardens; he was also an agent for the 
complainant, Kerney, and it appears that Johnson knew 
that Kerney was a contract buyer for Shore Gardens 
and was making his settlements with Shore Gardens 

10 contemporaneously with his settlements with his 
vendees.) No written reply was made to this letter. 
Johnson saw Corson a number of times, after the letter, 
but never said that he would not settle. On June 21st, 
1927, he saw Corson, and told him he would come in at 
one P. M. and make settlement for the lots, and he 
himself testifies that he did go to Corson' s office at that 
time and was willing to make settlement. 

Obviously then, if time ever was -of the essence of 
the contract, it was waived. It is also clear that the 

20 real reason for Johnson's failure to make settlement 
was not that complainant was not ready -and able to 
settle on June 21st, but was his own financial condition. 

Corson testifies that Johnson told him later that he 
didn't feel financially able to take the title to the lots. 
Johnson does not deny this. 

Indeed it is quite clear from defendant's own testi-
mony that he not only made no tender, but was not able 
at the time and place to make a tender; he did not have 
the money with him (he says he could have gotten it 
across the street in five minutes) nor did he have the 
mortgage which he was to give in part payment under 

SO his contract. It is further clear that he went to Car-
son's office expecting, or at the very least, hoping to 
get out of the contract by finding some objection to 
seize upon and then relying on the "time is of the 
essence" clause. He took advice of counsel, took a 
man with him for the purpose of being a witness, and 
waited not over five minutes for Corson and thereafter 
refused to take title, giving as the stated reason, because 
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complainant had not been ready at exactly one P. M. 
on June 21st, 1927. 

As has been said, his contention that time was of 
the essence, was without foundation. Complainant had 
been waiting for defendant, from May 1st to June 21st. 
On June 27th, complainant took title from Shore 
Gardens, Inc., and procured release of mortgage encum-
brance. On July 26th, finding defendant was not 
willing to perforn1, he filed his bill. He is entitled to 
decree. 10 

IN CHANCERY OF NEW JERSEY. 

J:3etween 

THOMAS L. KERNEY) 

Complainant) 

and 

RrcHARD H. Jon soNJ 
Defendant. J 

On Bill, &c. 

NOTICE TO SETTLE FORM OF DECREE. 

(Filed 1ifay 1) 1928.) 

To Messrs. !(reps & Bell) Esqs.J Solicitors of Defendant: 

20 

SrRs-Please take notice that on Tuesday, the first 30 
day of May, 1928, at the hour of 10 :30 o'clock in the 
forenoon or as soon thereafter as counsel can be heard, 
I shall apply to the Honorable Malcoln1 G. Buchanan, 
the Vice-Chancellor to whom this cause has been re-
f erred, at the State House, in Trenton, to settle the 
form of the final decree to be entered in the above 
entitled cause, and that annexed hereto is a draft of 
such final decree which I shall ask the court to enter. 

• 
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And further take notice that I shall then and there 
apply for the allowance of a counsel fee of $500.00 and 
costs to complainant, to be taxed against said defendant. 

Respectfully yours, 
JAMES J. McGooGA ·N 1 

Solicitor for C 01nplainant. 
Dated, Trenton, N. J., April 23, 1928. 

Service of the within notice is hereby acknowledged 

10 this twenty-fourth day of April, 1928. 
KREPS & ,BELLJ 

Solicitors of Defendant. 

IN CHANCERY oF New JERSEY. 
Between 

20 

.. 

TH01'IAS L. KERNEY) 

C 01nplainant 1 

and 

R1c11A.RD H. JoIINSON 1 

Defendant. 

On Bill, &c. 

FIN AL DECREE . 

. ( Filed 1VI ay 11 1928.) 

3 0 This cause coming on to be heard in the presence 
of Jarnes J. McGoogan, solicitor of the complainant, 
and Kreps & Bell, solicitors of the defendant, and the 
court having examined the pleadings and having taken 
proofs orally and in open court and heard and consid-
ered the argun1ents of counsel thereon; and it appearing 
to the satisfaction of the court that the complainant, 
1~homas L. Kerney, was, on the ninth day of January, 
1928, seized in fee simple of all those certain lots, tracts, 

1 
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or parcels of lands and premises, situate, lying and being 
in the City of Ocean City, in the County of Cape May, 
and State of New Jersey, being lots Nos. 7, 8, 9, 10, 
26, 27, 28, 42, 43, 44, 45, 46 and 47, Block 37 A, Plan 
No. 1, Shore Gardens; that on the twenty-fourth day 
of August, 1925, complainant entered into an agreement 
in vvriting with the defendant, Richard H. Johnson, 
wherein and whereby complainant agreed to convey the 
said lands and premises to said Richard H. Johnson, 

· by deed of special warranty, when certain improvements 10 
were to be completed, not before the fifteenth day of 
September, 1925, and said Richard H. Johnson agreed 
to pay therefor the sum of $34,300.00 by the pay111ent 
of $2,600.00, which was paid at the execution of said 
agreement, and by the payment _of the remainder of the 
purchase price upon the delivery of said deed, $17,000.00 
in cash, and the execution of a purchase money mort-
gage in the sum of $13,900.00, said title to be passed 
on the completion of said in1provements. . 

And it further appearing to the satisfaction of the 20 
court that said improvements were duly completed, and 
the defendant duly requested to perform said agree-
ment; that defendant has refused and failed to perform 
said agreement on his part, and that complainant has 
always been and still is ready and willing in all things 
to comply with the terms of said agreement on his part. 

And the court being of the opinion that complainant 
is entitled to the specific performance of the aforesaid 
agreement as prayed for by him in his bill of complaint 
filed herein; 

It . is on this first day of May, 1928, ordered, 
adjudged and decreed, that said agreement be in all 
things specifically performed by defendant, Richard H. 
Johnson, and by said complainant and that defendant, 
on the eleventh day of May, 1928, at the hour 
of 10 :30 o'clock in the forenoon, at the office of Ewing 
T. Corson, at 757 Asbury Avenue, in the City of Ocean 
City, in the County of Cape May and State of New 
Jersey, pay to complainant the sum of $17,800.00 with 

30 



68 l~inal Decree. 

interest thereon fron1 the twenty-eighth day of April, 
1927, together with the taxed costs of this suit as herein-
after allowed and, at the same time, make, execute and 
acknowledge in due form of law and deliver to com-
plainant, Thon1as L. Kerney, a purchase money mort-
gage on said lands an.d premises in the sun1 of 
$13,900.00, payable in two years from said twenty-
eighth day of April, 1928, with interest at the rate of 
sjx per centum per annum, upon the delivery at the 

10 same time and place by complainant to defendant _, 
Richard H. Johnson, of a special warranty deed, duly 
executed and acknowledged by complainant, conveying 
to defendant, Richard H. Johnson, said lands and 
premises, in fee, subject to the _ restrictions mentioned 
in said agreement. 

It is further ordered, adjudged and decreed, that if 
at the time and place hereinbefore 1nentioned, defendant 
should fail or neglect to pay said sum of $17,800.00 
with interest as hereinbefore mentioned, together with 

20 said taxed costs as hereinbefore mentioned, and to deliv-
er said mortgage duly executed and acknowledged, upon 
the tender of said deed the aforesaid sums of $13,900.00 
,vith interest as aforesaid, and $17,800.00 together with 
interest thereon from the twenty-eighth ·day of April, 
1927, being a total of $33,602.00, together with said 
taxed costs of this suit, shall be and become and are 
hereby impressed as a lien upon said lands and premises 
in favor of complainant, to the end that said lands and 
premises may be sold, pursuant to law, and under the 
direction of this · court, to satisfy such lien, and that 

30 
in case a deficiency should arise upon such sale, def end-
ant may be ordered by this court to pay such deficiency. 

It is further ordered, that defendant pay to com., 
plainant or to his solicitor the costs of this suit to be 
taxed including a counsel fee of five hundred dollars, 
which is hereby allowed to said complainant. 

It is further ordered that true but uncertified copies 
of this decree and of said taxed costs be served on said 
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solicitor of defendant within three days after the date 
hereof. 

Respectfully advised : E. R. WALKER_, C. 
MALCOLM G. BUCHANAN) V. C. 

IN CHANCERY oF NEvV JERSEY. 

Betvveen 

THoM:As L . KERNE'Y) 
C oniplainant) 

and 

RrCIIARD H. JOHNSON) 

Defendant. 

On Bill, &c. 

ACKNOWLEDGMENT OF SERVICE OF 
FIN AL DECREE. 

(Filed May 8) 1928.) 

Service of a copy of the final decree and of a copy 
of the taxed bill of costs in the above entitled cause is 
hereby acknowledged this third day of May, 1928. 

KREPS & BELL) 
Solicitors of Defendant. 

10 

20 

so 
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IN _CH .A.NCERY oF NEw JERSEY. 

Between 

1"'HOl\tIAS L. KERNEY, 
C oniplainant, 

and 

. RlCI-IARD H. J OHNSONJ 
Defendant. 

On Bill, &c. 

NOTICE OF APPEAL. 

(Fileri May 9, 1928.) 

The def enclant, Richard H. Johnson, hereby appeals 
from the Final Decree n1ade in the ab<?ve entitled cause, 
on the first day of May, A. D. 1928, and fi:om the whole 
and every part thereof, to the Court of Errors and 
Appeals, in the last resort in all causes, said decree 

20 having been advised by Malcolm G. Buchanan, Vice-
Chancellor. 

I 30 

KREPS & BELL, 
Solicitors for and of Counsel 

with Defendant. 

I conceive there is good cause for appeal in the above 
entitled cause. 

F. STANLEY KREPS, 
Of Counsel with Defendant. 

Due and legal service of the within notice acknowl-
edged this seventh day of May, A. D. 1928. 

JA1vr:es J. McGooGAN, 
Solicitor of Complainant. 
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NEw JERSEY CouRT oF ERRORS AND APPEALS. 

Ti-roMAS L. KERNEY) 
C oniplainant-A ppellee) 

vs. 
RICHARD H. Jor-INSON) 

Defendant-Appellant. 

On Appeal from the 
Court of Chancery. 

PETITION OF APPEAL. 

(Filed May 23) 1928.) 

To the ~Ionorable Court of Errors and Appeals) in the 
Last Resort in All Cases: 

The petition of Richard H. Johnson, the appellant 
in the above entitled cause, respectfully shows that: 

10 

1. Petitioner finds himself aggrieved by a Final 
Decree, made in our Court of Chancery by his Honor, 
Edwin Robert Walker, Chancellor of the State of New 20 
Jersey, bearing date, the first day of May, 1928, in a 
certain cause in said Court of Chancery, wherein the 
said Thomas L. Kerney was complainant, and wherein 
the said Richard H. Johnson was defendant, in this 
respect, to wit: That the said decree adjudges that a 
certain agreement of sale between the said Thomas L. 

· Kerney and Richard H. Johnson, dated August 24, 
1925, whereby the said Kerney agreed to convey to 
the said Johnson certain lots situate . in Ocean City, 
New Jersey, and more particularly described in said 
agreement, be in all things specifically per£ ormed by 
the said Richard H. Johnson, and that the said defend- . :SO 
ant pay the costs of said action above referred to. 

2. The petitioner appeals from the Decree of the 
Chancellor which decrees as aforesaid upon the ground 
that the same is erroneous for the fallowing reasons : 

1. The said Thomas L. Kerney was not the owner in 
fee simple of the lands in question, even at the time of 
the hearing before the Court of Chancery. 
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2. That between the date of the signing of the Agree-
n1ent of Sale and the time fixed for settlement by John-
son and the agent of Kerney the lots had greatly 
depreciated in value, and Johnson would suffer a great 
loss by reason of said depreciation if he were compelled 
to settle for said lots; the depreciation arising from the 
fact that there was an unreasonable delay in the filling 
of the lots of said Kerney which could not in any way 
be attributed to the fault or neglect of Johnson. 

3. That Ewing T. Corson, the admitted agent of 
Kerney and Johnson, agreed on a time for settlement, 
and while Johnson was present, ready, willing and able 
to settle, neither Kerney nor his agent were at the time 
and place fixed, nor were they represented. 

4. At the time fixed for settle1nent by Kerney 
through his ag~ent, there was a one hundred thousand 
dollar ($100,000.00) blanket mortgage covering the 
property in question, together with other lands, but 
the lots which Johnson had agreed to purchase had not 
been released from under said mortgage. 

28 5. That the title to the property was not a good, clear, 
and marketable title, and not in accordance with the 
terms of the contract. 

6. That the settlen1ent in Corson' s office was the only 
one fixed by Kerney or his agent, and although Johnson 
.. was present at that time, ready and able to settle, and 
Kerney was not, there was never any other time fixed 
for settlement, . nor has there at any time been a deed 
tendered to Johnson -except at the time of trial. 

7. Time is the essence of the contract. 
8. The complainant was in laches. 

30 Petitioner therefore prays that the said Decree of 
the Chancellor may be wholly reversed, set aside and 
for nothing holden, and that the petitioner may have 
such other relief in the premises as this court shall 
deem. proper. 

KREPS & BELL) 
Solicitors of 

F. STANLEY KREPS ., 
Of Counsel with 

Appellant. 

.Appellant. 

I 
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NEW JERSEY CouRT oF ERRORS AND APPEALS. 

Between 

THOMAS L. KERNEY) 

C 01nplainant-A ppellee,. 

vs. 

On Appeal from 
Chancery. 

RICHARD H. JOHNSON) 

Defendant-Appellant. j 

ANSWER TO PETITION OF APPEAL. 

(Filed May 24) 1928.) 

The answer of Thomas L. Kerney, the above-named 
appellee, to the petition of appeal of Richard H. John-
son, the above-named appellant: 

1. This appellee, not admitting the truth of all or 

10 

any of the matters in the said petition of appeal con-
tained, for answer thereto nevertheless, admits that a 20 
decree was, on May 1, 1928, made and entered in the 
New Jersey Court of Chancery, in the above-entitled 
cause, for the purposes in said petition mentioned and 
set forth; but, as to the substance and form of said 
decree, this appellee begs leave to refer thereto when 
the same shall be produced. 

2. This appellee is advised and believes that the said 
decree is agreeable to equity; and he prays that the 
same may be affirmed with costs to be taxed in favor 
of this appellee. 

JAI\1ES J. McGooGAN, 30 
Solicitor for and of Counsel 

with Appellee. 
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EXHIBIT C-4. 

This Indenture, made this 27th day of June, in the 
year of our Lord One thousand nine hundred and 
twenty-seven ( 1927), between Trenton Trust Company, 
a corporation of the State of New Jersey, party of the 
first part, and Shore Gardens, Inc., a corporation of 

lo the State of New Jersey, party of the second part; 
· Whereas, Shore Gardens, Inc., by indenture of n1ort-
gage bearing date the twentieth day of August, A. D . 
1925, for the consideration therein mentioned, and to 
secure the payment of the n1oney therein specified, did 
convey certain lands and tenements, of which the lands 
hereinafter described are part, unto David Paul Brown 
and Asa P. Childs, Jr., and which said mortgage has 
been assigned to the Trenton Trust Con1pany by deed 
of assignn1ent, dated the fourth day of August, A. D. 

2 0 1926, said mortgage being recorded in the office of the 
County Clerk of the County of Cape May, in the State 
of New Jersey, in Book 225 of Mortgages, on page 
451 ; And Whereas, the said party of the First Part at the 
request of the said party of the Second Part, has agreed 
to give up and surrender the lands hereinafter described, 
unto the said party of the second part, and to hold and 
retain the residue of said mortgaged lands as security 
for the money remaining due on the said mortgage; 

30 

Now This Indenture Witnesseth, that the said party 
of the First Part, in pursuance of the said agreement, 
and in consideration of the sun1 of Fifty-two Hundred 
dollars to it paid at the time of the ensealing and de-
li very of these presents, the receipt whereof is hereby 
acknowledged, has released, quit-clain1ed, given, granted 
and conveyed and by these presents does release, quit-
claim, give, grant and convey unto the said party of the 
Second · Part, all that part of the said mortgaged lands, 
to wit: 
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All those certain lots, tracts or parcels of land and 

premises, hereinafter particularly described, situate in 
the City of Ocean City, in the County of Cape May, and 
State of New Jersey, kno\vn and designated as 1-(ots 
No. 7, 8, 9, and 10; 26, 27, and 28; 42, 43, 44, 45, 46 
and 47, Block 37-A, as laid down on a certain Map, 
entitled Plan No. 2, Shore Gardens, Ocean City, New 
Jersey, prepared by \\Tilliam H. Collisson, Jr., Engineer, 
Ocean City, N. J., and to be filed in the office of the 
Clerk of Cape May County, New Jersey. IO 

Beginning at a point in the northeasterly line of 
Cardiff Road at a distance of 90.96 feet southeastwardly 
from the intersection of the northeasterly line of Cardiff 
Road and the southeasterly line of Bay Road _, said 
distance being n1easured along the said northeasterly line 
of Cardiff Road; and extends thence ( 1) northeast-
wardly along the rear line of lots # 1, 2 and 3, 101.13 
feet to a point; thence ( 2) southeastward _ly alon the 
rear line of lots 7, 8, 9 and 10, said line being parallel 
to and 100.00 feet distant from Cardiff Road, 103.70 20 
feet to a point; thence ( 3) southwestwardly along the 
division line between lots 10 and 11, said line being at 
right angles to Cardiff Road, 100.00 feet to the north-
easterly line of Cardiff Road; thence ( 4) northwest-
wardly along the said northeasterly line of Cardiff • Road, 
120.00 feet to the place of beginning. 

Beginning at a point in the southwesterly line of 
Edinburgh Road at a distance of 81.85 feet southeast-
wardly from the intersection of the southeasterly line 
of Bay Road, and the southwesterly line of Edinburgh 
Road; and extends thence ( 1) southeasterly along the 

3
0 

said southwesterly line of Edinburgh Road, 90.00 feet, 
and of that width extending southwesterly between par- , · 
allel lines said lines being at right angles to said Edin-
burgh Road, 100.00 feet. 

Beginning at a point in the southwesterly line of 
Edinburgh Road at a distance of 561.85 feet south-
eastwardly fron1 the intersection of the said southwest-
erly line of Edinburgh Road and the southeasterly line 
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of Bay Road, said distantce being measured along the 
said southwesterly line of Edinburgh Road, and extends 
thence ( 1) southeast,vardly by a curve to the left, 
along the said southwesterly line of Edinburgh Road 
100.00 feet n1ore or less, to the intersection of the san1e 
with the northwesterly line of Bridge Boulevard ( 2) 
southwestwardly along the said northwesterly line of 
Bridge Boulevard, by a curve to the right, 200.91 feet 
to the intersection of the same with the northeasterlv .., 

10 line of Cardiff Road; thence ( 3) northwestwardly, bJ 
a curve to the right, along the said northeasterly line of 
Cardiff Road, 100.00 feet more or less, thence ( 4) 
northeastwardly along the southeasterly line of Lots 
#25 & 41; 200.20 feet to the intersection of the san1e 
with the said southwesterly line of Cardiff Road and 
the place· of beginning. 

Being part of the same premises conveyed to the 
party of the first part by D.avid Paul Brown, et ux, 
and Asa P. Childs, Jr., et ux, by deed dated August 20, 

20 1925 and recorded in Cape May County Clerk's office 
in Book 412, of Deeds, page 28. 

Together with the hereditaments and appurtenances 
thereunto belonging, and all the right, title and interest 
of the said party of the first part to the same, to the 
intent that the lands hereby conveyed may be discharged 
from the said mortgage, and that the rest of the lands 
in the said mortgaged contained may remain to the 
said party of the first part as heretofore, to have and to 
hold the lands and premises hereby released and con-
veyed to the said party of the second part, its successors 

30 an~ assigns, forever, free from the encumbrance of the 
indenture of mortgage aforesaid. 

In Witness Whereof, the said party of the first part 
has caused these _ presents to be signed by its Vice-
President, attested by its Secretary, and its Common 
Seal to be hereto affixed, the day and year first above 
written. 
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Signed, sealed and delivered in the presence of: 

TRENTON ·TRUST COMP ANY 
By NELSON L. PETTY 

Attest: 
w. F. VOLK 

Secretary 
[SEAL] 

SCTATE OF NMEW JERSEY) } ss: 
OUNTY OF ERCER 

Vice-President. 

77 

Be It Known, that on this 27th day of June, A. D. 
1927, before me, a Master in Chancery of New Jersey, 
personally appeared \i\l alter F. Volk, who, being by me 
duly sworn according to law, on his 9ath says that he 
is the Secretary of the Trenton Trust Company men-
tioned in the foregoing Release of Mortgage; that he 
knows the Corporate Seal of said Corporation, that the 

10 

seal affixed to said Rel ease is the seal of the said Trenton 
1~rust Company; · that Nelson L. Petty is Vice-President 2 o 
of said ,-I'renton Trust Company and did by its order, 
sign, seal and deliver the said Release as its voluntary 
act and deed in the presence of said deponent; and that 
the said deeponent did at the execution thereof subscribe 
his name as a witness thereto. 

Sworn and subscribed to be£ ore me this 27th day of 
June, A. D. 1927. 

WALTER F. VOLK 
FRANK TRANSUE 

Master in Chancery of New Jersey. 
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NE'\\r JER~EY 

Court of Errors and Appeals. 
THOMAS L. KERNEY, 

Complainant-A ppellee, On i\ppeal from the 
Court of Chancery. 'V'S. 

RICHARD H. JOHNSON' 

Def endaiit-Appellant. 

APPELLANT'S BRIEF 

This is an appeal from the Court of Chancery from 
the Final Decree for specific performance of an agree-
ment of sale, for the purchase of real estate, which was 
ordered by the Court of Chancery. 

The action was brought by Thomas L. Kerney, to 
compel Richard H. Johnson to specifically per£ orn1 a 
contract of sale dated August 24th, 1925, for the sale 
and purchase of certain lots in the City of Ocean City, 
New Jersey, for the price or sum of Thirty-four Thou-
sand Three Hundred ($34,300) Dollars. Mr. Johnson 
has paid the sum of Twenty-six riundred ($2,600) 
Dollars on account of the purchase price, and a balance 
of Seventeen Thousand Eight Hundred ($17,800) Dol-
lars was to have been paid in cash at the time of final 
settlement, and a mortgage to be given for the remainder. 

Settlement was to have been made at the office of 
Ewing T. Corson, No. 757 Asbury Avenue, Ocean City, 
New Jersey, when the improvements on the lots were 
completed, but not before September 15th, 1925; and 
by the terms of the contract, time is the essence of · the 
agreement. 
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The lots in question are a part of a large tract of land 
which was being developed by a company known as 
Shore Gardens, Inc., which company had agreed by writ-
ten agreement to sell said lots to Thomas I~. Kerney, 
who, in turn, entered into an agreement of sale with the 
appellant, as mentioned aforesaid. 

At the time these agreements of sale were entered 
into, the entire tract of land was in an undeveloped and 
barren state, and one of the conditions which Kerney 
agreed would be fulfilled was the filling, grading, and 
gravelling of said lots, and the placing of the curbs and 
sidewalks, which, according to the terms of the agree-
ment, was not to be completed be£ ore September 15th, 
1925, and according to the testimony (S. C., page No. 53, 
line No. 12), the contract for the filling of said land 
was not entered into between the Shore Gardens, Inc., 
and the contractor, until February 26th, 1927. 

That the only written notice sent to Mr. Johnson re-
questing him to settle for said lots, was a letter written 
by the Shore Gardens, Inc., dated April 28th, 1927 ( S. 
C., page N·o. 18, line No. 24) ; that this letter did not fix 
a time for settlement, but merely stated that the Shore 
Gardens, Inc., would be ready to make settlement in the 
near future. There is nothing in the testimony relative 
to a request from Kerney to Johnson to make settlement 
for the lots, and the only time that they fixed for such 
settlement was, according to the complainant's own wit-
ness, when Mr. Johnson went to the office of Ewing T. 
Corson, the admitted agent of the complainant, and 
agreed to make settlement for said lots. . This occurred 
about 11 :00 o'clock on June 21st, 1927, and that both 
Mr. Corson, agent of Kerney, and Mr. J o~nson, agreed 
that settlement should be made at 1 :00 o'clock in the 
afternoon of that day ( S. C., page No. 19; S. C., page 
No. 24, line No. 1). That Mr. J ohnsori went to the 
office of Ewing T. Corson at 1 :00 o'clock on June 21st, 
1927, for the purpose of making settlement. That the 
said Ewing T. Corson was not present, and there was no 
deed from Thomas L. Kerney to this appellant for the 
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property in question. That the said Johnson asked for 
such a deed, but none was produced, and · although he 
was there, ready, willing, and able to make settlement, 
the said Kerney was unable to unprepared to give a 
deed to Mr. Johnson for the property described in the 
agreement of sale, free and clear of all encumbrances. 
That on June 21st, 1927, there was a blanket mortgage, 
covering not only the lots in question, but the remainder 
of the Shore Gardens tract, and no attempt was made 
tc, release these lots from under the lien of said mort-
gage until at least June 27th, 1927, which is the date of 
the Release from the Trenton Trust Company to Shore · 
Gardens, Inc. Ex. C-4). 

That time is the essence of the contract of sale. Mr. 
Johnson waited in Mr. Carson's office until ten minutes 
after 1 :00 o'clock ( S. C.-, page No. 24, line No. 31), and 
when Mr. Corson did not appear, and no deed was ten-
dered, he left the office without making settlement. 

That no further demand has been made upon Mr. 
Johnson to make settlement for these lots, no time has 
been fixed for settle1nent, and no deed was ever tendered 
to him until the time of this action. 

1. Where parties to-a contract deliberately agree 
to the time when settlement shall be made, a delay 
in the matter of minutes will be fatal in an actio ,n of 
sp,ecific p,erf ormance. 

In the case of Solomon Doctorman et al. v. Walter L. 
Schroeder et al.J 92 N. J. Equity, page 676, the facts 
vvere these: 

The contract for the sale of land provided for a second 
payment of Fifteen Hundred ($1,500) Dollars to be 
n1ade on December 19th, 1919, the sum of Five Hun-
dred ($500) Dollars having been previously paid by the 
purchaser. On that day, Mrs. Doctorman, the purchaser, 
was unable to raise the Fifteen Hundred ($1,500) Dol-
lars, which she was required to pay by the terms of the 
contract. That the owner of the property agreed to 



4 

accept Five I-I undred ( $500) Dollars, and extend th 
tin1e for the payment of the ren1aining One Thousand 
($1,000) Dollars until the hour of 2 :30 P. M., on Sat -
urday, Dece1nber 20th, 1919. 

It transpired that the purchaser defaulted at 2 :30 
o'clock on the afternoon of the date named in the sup-
plemental contract. 

The Court held: The tin1e limit is fixed, and the con-
tract between these par~ies is that the payn1ent must not 
be n1ade later than that hour, whereas, in fact, the pur-
chaser undertook to n1ake the payment later than the time 
stated; that attempt, it seen1s to me, was entirely inef-
fectual, unless, of course, there was some waiver on the 
part of the owner of the property. The court further 
held that the fact that the owners of the property re-
n1ained at the place appointed for some half hour after 
the time designated for settlement, did not amount to 
such a waiver. 

When the time expired, within which payment should 
be made, the rights of the owners were to accept pay-
rnent at a later hour, or to refuse the san1e, according 
as they might choose, no 1natter what their nio tives or 
purposes were. 

It 111ay be that had the purchas~r arrived five minutes 
after the appointed time) that they would have been in-
clined to accept the payment, but whether they would, or 
whether they wouldn't, their rights, if they have any 
rights in the matter, were to accept payment or to refuse 
it. 

'fhe Court thereupon advised a decree dismissing the 
bill. 

We think that the facts in the case of Doctorinan v. 
S~chroeder, as above stated, are analogous to those as 
stated in the present case, and after Mr. Johnson and 
Mr. Corson, the agent of Kerney, agreed upon the hour 
of settlement, and Mr. Corson, or no other person repre-
senting Mr. Kerney appeared for the purpose of making 
such settlement, that the buyer, after waiting five or ten 
minutes, had a right to refuse to go through with the 
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contract, and had a right to leave Mr. Carson's office 
v1ithout waiting longer for him to return. 

2. The title of the pro 1perty was not a good and 
marketable title, free and clear of encumbrances. 

That on June 21st, 1927, there was a blanket mortgage 
covering the entire Shore Gardens tract, including the 
lots in question, which said lots were not released from 
under the lien of the mortgage, until the very earliest, 
June 27th, 192 7, which is the date of the release f ron1 
the tfrenton Trust Company to the Shore Gardens, Inc. 
(Ex. C-4). 

It is therefore very obvious that on June 21st, 1927, 
the time agreed upon for settlement between the parties, 
that Mr. Kerney could not deliver to the appellant, a 
good and marketable title, free and clear of all encum-
brances. 

3. A vendee is not required to make such a tender 
as will sustain a plea of tender in an action at -law, in 
0 1rder to maintain a suit for sp,ecific p,erformance of 
a contract for the sale of land; it is sufficient if he is 
ready an.d willing to 1 pay the contract price at the 
time fixed. 

The learned Vice-Chancellor in his conclusions states 
that it is clear, from the defendant's own testimony, that 
he not only made no tender, but was not able, at the time 
and place, to make the same. 

We do not believe this is quite the true state of facts, 
nor do we believe that such a tender was necessarv. 

) 

On page No. 26, State of Case, Mr. Johnson testified 
that he had the money with which to purchase the lots, 
and he was ready, willing, and able to do · so on June 
21st, 1927, if a deed for good and marketable title had 
been tendered to him. A formal tender of the purchase 
price of property is not a prerequisite to the compelling 
in equity of a specific performance of a contract to con-
vey, where the purchaser was at the place where the 

.. 
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conveyance was to have been made, ready and willing to 
per£ orm his part of the contract, but the seller was not 
ready to perform his part. 

Roche v. Osborne, 69 Atl. 176. 
Meyer v. Reed, 91 N . J. Eq. 237. 
Worch v. W oodrufj, 61 N. J. Eq. 78. 

4. A notice and a demand to make settlement is a 
prerequisite to bringing a suit for specific p,erfo,rm-
ance. 

In the case of Nass v. Munzing, 100 N. J. Eq. 421, 
at the bottom of page No. 423, the court held, a notice 
and demand to make settlement is a prerequisite to bring-
ing a suit for specific performance, and such a suit can-
li.0t be regarded as substitute for said notice and demand. 

5. Time is the essence of the co,ntract. 

That by the terms of the contract of sale ( Sec. 7, S. C., 
page No. 10, line No. 6) time is the essence of the 
agreement. 

In the case of Collins v. Delaney Company, 64 Atlantic 
107, the court held, "The time of the performance of a 
contract for the sale of lands may be made the essence 
of a contract by its express terms. A bill which seeks 
relief upon such a contract but which discloses that by 
its terms time was the essence of the contract, and admits 
that contract was not per£ armed according to its terms, 
is demurable." 

In the case of Singer v. Kavanna, 98 New Jersey 
Equity 159, the court held, "Finding that the defendants 
did not waive such right, and did not extend the time 
for making such settlement, the bill must be dismisseq.." 

CONCLUSIONS. 

In view of the fact that time was the essence of the 
contract, and a definite fixed hour was agreed upon 
between the parties when settlement ,vas to have been 
made, and there was a default on the part of the seller, 
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2nd at that time his title was not free and clear of 
encumbrances, it is there£ ore must respectfully submitted 
that the Hon. Vice-Chancellor erred when he directed 
the decree for the complainant. 

Respectfully submitted, 

F. STANLEY KREPS, 
Solicitor for and of Counsel with Appellant . 

• 

• 
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• conveyance was to have been made, ready and willing to 
perform his part of the contract, but the seller was not 
ready to per£ orm his part. 

Roche v. Osborne, 69 Atl. 176. 
Meyer v. Reed, 91 N. J. Eq. 237. 
Worch v. Woodruff, 61 N. J. Eq. 78. 

4. A notice and a demand to make settlement is a 
prerequisite to bringing a suit for specific perfo ,rm-
ance. 

In the case of Nass v. Munzing, 100 N. J. Eq. 421, 
at the bottom of page No. 423, the court held, a notice 
and demand to make settlement is a prerequisite to bring-
ing a suit for specific performance, and such a suit can-
r;_ot be regarded as substitute for said notice and demand. 

6. There was no· duty on the part of Jo•hnson to 
accept a deed fro,m Sho·re G·ardens, Inc. 

His contract was with Kerney, and he had a right to 
demand a deed from him. This is especially true in view 
of the fact that Kerney brought an action for specific 
perf orn1·ance. The alleged deed from Shore Gardens to 
a blank grantee would have passed to Johnson a clouded 
and doubtful title if he had taken it, the instrument hav-

,,..... 

ing been changed after its execution. Further the re-
lease from under the blanket mortgage was from the 
Trenton Trust Co. to the Shore Gardens, and there can 

• surely be no merit in the contention that Johnson's 
money should be used to make a settlement between 
Shore Gardens and the Trenton Trust Co., neither of the 
parties having any contractual relationship with John-
son. 

This question was argued at great length before the 
Vice-Chancellor and I believe he is mistaken when he 
says it was not so argued. 

JJ'-''- n vv.1..1. 1.,.1..1.'- }'u.1. L-J.\....u vv J.J.\....J.J. u\....l-l-.L\....J.J..L\.....L.Ll- VV a,;:, l.V llct. V C UCCll 

made, and there was a default on the part of the seller, 
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and at that time his title was not free and clear of 
encumbrances, it is there£ ore must respectfully submitted 
that the Hon. Vice-Chancellor erred when he directed 
the decree for the complainant. 

Respectfully submitted, 

F. STANLEY KREPS, 
Solicitor for and of Counsel with Appellant. 
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A decree for specific performance was entered in 
favor of vendor Kerney, and vendee Johnson ap- 10 
peals, giving eight reasons for reversal. 

The only questions argued for appellant before 
the Vice Cancellor · were : ( 1) Time was the essence 
of the co11tract and (2) the vendee ,vas ready and 
willing to perform but vendor failed to perform at 
the time for performance. The remaining reasons 
advanced for reversal are there£ ore improperly be-
fore this court, the Vice Chancellor finding ( Case 
p. 62) that all other defenses were waived, and were 
not considered by the court. Engelhard v. Schroe- 30 
der, 92 Eq. 663. 

However, taking up a discussion of all the reasons 
in their order, appellee contends that: 

Reason 1 is controlled by Kobrin v. Drazin, 97 Eq. 
400, where it is held that, if vendor can give good 
title at time of decree, performance wjll be decreed. 
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I{erney tendered to J ol1nson a deed, in conformity 
,vith his contract, at the hearing. There was no 
proof in the case that Kerney did not have good 
title. . 

Reason 2 is met by the proofs which fail to show 
any depreciation in value, and a complete acquies-
cence on J ol1nson 's part in the delay, with the rea-
sons for which he was thoroughly conversant. 

Reason 3 is not borne out by the proofs. Johnson 
10 did not convince the court below that he was ready 

willing and able to take title, and the Vice Chancel-
lor was convinced that, had Johnson been ready and 
able to take title, he did not wait long enough at 
Carson's office for a settlement which could easily 
and readily been arranged had Johnson the mind 
to perform his contract. 

Reason 4 is no ground for reversal, because the 
blanket mortgage was released within a few days 
after Johnson went to Corson 's office, and Johnson 

20 had not advanced that objection as a reason for re-
fusing to take title on the different occasions when 
Corson tried to conclude the transaction. 

Reason 5 l1as no basis in fact, because there is a 
total lack of proofs in the case showing the state 
of the title. 

Reason 6 correctly states the fact that only one 
date ,vas set for the passing of title, but all the 
authorities hold that, even if vendor is unable to 
perform on the day set, a reasonable time is al-

30 lowed him to perform. Kerney was ready to per-
form within six days from the date of the scheduled 
meeting~ in Corson's office, having in mind, however, 
t~at the essence feature of the contract had long 
since been waived by both parties. 

Reason 7 is met by the proofs that ·Johnson waived 
the time clause, and Kobrin v. Drazin, 97 Eq. 400, 
holds that the time clause may be waived by incon-
sistent conduct subsequent to the time designated, 
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if it can be said with certainty that there was in 
the instant case, any definite time set for per-
formance. 

On July 27,. and August 20, 1925, Shore Gardens, 
Inc., took title to a tract of unimproved land in 
Ocean City, and began to improve it extensively for 
subdivisions and sale as building lots. There ,vas 
unavoidable delay in completing the improvements . 
. Kerney, on Angst 14, 1925, agreed to buy 48 lots 

from Shore Gardens. 10 
On August 24, 1925, Kerney agreed to sell 13 of 

his lots to Johnson for $34,300.00, and Johnson paid 
Kerney a deposit of $2,600.00 on account of the pur-
chase price. 

The Kerney-Johnson agreement provides in sub-
stance that: 

(a) Title should pass to J·ohnson on completion 
of improvernents, but not before September 15, 1925. 

(b) If searches could not be obtained at time of 
trans£ er, sufficient time would be allowed for pro- 20 
curing them. 

( c) Time was the essence of contract. 
( d) Vend or could elect to apply deposit either 

as liquidated damages, or on account of the pur-
chase price, in case of def a ult. 

The improvements were not completed until April, 
1927, and on April 28, 1927, Ewing T. Corson, Ker-
ney's agent in Ocean City, wrote Johnson to that 
effect, and asked Johnson to designate a time for 
settlement. 30 

The proofs are barren of any action between April 
28, 1927, and June 21, 1927, when Johnson called at 
Corson's office and said that he was readJr to take 
title, and Corson agreed to meet him at one o'clock 
of that day to complete the transaction. 

Corson was not in his office at one o'clock but 
said he came in a few minutes late, and Johnson had 
left, and that he tried within the next two days and 
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on several occasions thereafter to persuade John-
son to take title, but Johnson refused, because Cor-
son says he claimed he could not raise the funds and 
would not take title direct from Shore Gardens, but 
insisted on a deed from Kerney, and also balked at 
giving the purchase-money mortgage required by 
the agreement. 

On June 21, 1927, the mortgage of $100,000.00 held 
by the Trenton Trust Company was still a lien, the 

10 release not being procured until six days later, June 
27, 1927. 

The bill for specific performance was accordingly 
filed on July 26, 1927, and a decree was entered that 
Johnson perform his contract with Kerney. 

Kerney has since June 27, 1927, been ready, will-
ing and able to convey to Johnson by reason of the 
deed to him from Shore Gardens, dated June 27, 
1927, and his deed to Johnson dated June 27, 1927. 
Both the deeds were received in evidence at the hear-

20 ing, and neither deed "ras recorded. The deed from 
Kerney to Johnson, was tendered to Johnson at the 
hearing. 

Johnson did not make formal tender of the pur-
chase price, either in cash or a mortgage, on June 
21, 1927, and no effort was made by Johnson to 
show that he has rescinded his contract. 

It was established by Corson's sister, who was in 
Corson's office when Johnson came back at one 
o'clock, that she told Johnson there was a deed ready 

30 to be delivered to him then, with the name of the 
g·rantee omitted, duly executed and acknowledged by 
Shore Gardens, for the Johnson lots, and that John-
son, making no contention or complaint about the 
title, insisted on a deed from Kerney, refusing to 
take the same title to the san1e lots that Kerney had 
agreed to sell him, evidently knowing full well that 
Kerney's deed was not then available. 
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Johnson's offer to take title on June 21, 1927, was 
' a ruse. I-Ie admitted he did it on advice of counsel. 

His effort was insincere, and cannot be regarded in 
any other wise than as a mere gesture. 

Johnson had permitted Kerney's grantor to ex-
pend a larg·e sum of money in completing the im-
prove1nents. Kerney had completed all the terms of 
l1is bargain, and if Johnson dealt with Corson on 
June 21, 1927, as the agent of Shore Gardens, John-
son has not, since Corson · afterwards asked him to 10 
tak:e title from Kerney, made any effort or shown 
any willingness to do so. 

Shore Gardens letter to Johnson was sufficient 
11otice of the completion of the improvements, and 
Johnson's attendance with a witness in Corson's 
office, was not a bona fide effort to meet the require-
n1ents of his contract, which l1e has never surrend-
ered. 

Kerney, relying on his contract with Johnson, h.as 
taken title from Shore Gardens. See last paragraph 20 
of syllabus in Y outig v. Paul, 10 Eq. p. 402. 

Johnson's conduct in waiting until June 21, 1927, 
to take title, after receiving notice in April, 1927, 
of the near completion of the improvements, is in-
consistent with his contention now that time was of 
the essence. This time feature can be waived. See 
Kobrin v. Drazin, 97 Eq. 400. Johnson's conduct 
indicates, with Kerney's acquiescence in delay, a 
clear waiver of the time clause. 

In ~Moore v. Galupo, 65 Eq. at p. 199, this court ·30 
said: 

'' It is there£ ore of no significance that 
when a deed was tendered the defendant, 
this mortgage was a lien on the title. He 
was in.vited to perform the contract. If he 
had told the complainant that he was will-
ing to accept the deed upon the cancellation 
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of the mortgage, and the complainant had re -
fused to obtain it to be cancelled; the circum-
stances would have presented a different 
aspect. It clearly appears that the defend-
ant was at all events determined not to per-
form the contract, and that he made known 
this determination to the complainant. Un-
der such circ11mstances there was no need of 
formal tender of a deed.'' 

10 Although Johnson's case showed no change in the 
value of the land between the date of the agreement 
and the date of final hearing, yet, even if the land 
had depreciated in value, such a change was in the 
contemplation of the parties, Johnson being an ex-
tensive buyer of unimproved Ocean City real estate, 
and the inactivity of the market for lots in Ocean 
City, is not a defense, particularly because John-
son did not attempt to show that the lots lie bought 
from Kerney are worth less now then when he 

20 agreed to buy them. See Keim v. Lindsay, 30 Atl. 
(N. J.) 1063. 

\Vhile the contract expressly provides that time 
was its essence, yet there is sufficient in the case to 
conclude that the parties had waived that provision. 
]

1 or instance, there are: the silence of Johnson as to 
speeding up the improvements, ,vhich took from 
August, 1925, to April, 1927, for co111pletion; the 
failure of Johnson to respond to the letter of April 
29, 1927, notifying him to arrange for transfer of 

30 title, until he conferred with Corson o~ June 21, 
1927: the absence of any evidence that Johnson 
was injured by the delay of six days in procuring 
the release of n1ortg·age : the testimony of Corson 
that he had frequently asked Johnson to take title, 
after June 21, 1927: Kerney's contract with Shore 
Gardens that contained the same provisions as to 
time: the gesture of Johnson in seeking title from 
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Corson on the advice of counsel: Johnson's failure 
to show that he was anxious to take title on June 21, 
1927, in order to effect a resale of the lots, or to 
anticipate by a sale, a possible decline in market 
value, and the failure of Johnson to show that the 
lots have decreased in value. 

Having before us all these equities in Kerney's 
favor, the case of Gerba v. 11itruske, 84 Eq. 141, in-
dicates that a decree in favor of Kerney has already 
received · the sanction of this court. It was there 10 
held that: 

'' A vendor is entitled to a decree of specific 
performance, where time of performance is 
not of the essence of the contract, if he can, 
at the time of tl1e decree, give a clear title. 

As a general rule, in equity, time is not 
deemed to be of the essence of the contract 
unless the parties have so treated it, or it 
necessarily follows from the nature and cir-
cumstances of the contract.'' 20 

In the case of Doctorman 1). Schroeder, 92 Eq. on 
page 677, the opinion of tl1e court sh_o,v·s that time 
was ''distinctly and clearly'' essential in the agree-
ment of sale, and that the ''purchaser's rights as 
purchaser shall cease and become void unless pay-
ment is made at the time stipulated.'' This case is 
relied on by appellant, but it was decided on a state 
of facts entirely different fron1 those in the case at 

· bar, and therefore does not control here. Neither 
Kerney nor Johnson ag"reed that a forfeiture should 30 
occur if neither attended at one o'clock in Corson's 
office. 

This court has even in a.la,v case, held, in Kadow 
v. Cron-in, 97 L. 301, that: 
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'' A vendee of real estate to be conveyed 
clear of encumbrance has no right to repudi-
ate his contract because the vendor has not 
paid off encumbrances before the time fixed 
for settlement. All that such vendee is en-
titled to is to have the encumbrances re-
moved at the time of settlement, and the fact 
that such encumbrances are to be satisfied at 
the settlement out of the purchase-money to 
be then paid by him instead of out of other 
funds, is a n1atter in which he has no legal 
concern.'' 

In the last cited case, on page 303, this court's 
opinion clearly indicates that the case at bar comes 
squarely within tl1e letter and spirit of the decision, 
where it is said: 

'' When, the ref ore, tl1e parties in this case 
met in pursuance of their extended agree-
ment and found the lawyer's office closed, 

20 so that the prearranged plan to call up the 
secretary of the mortgagee building associa-
tion and have l1im attend th.e settlement and 
accept payment of and satisfy the mortgage, 
was temporarily thw-arted ,vithout fault of 
either party, we think the plaintiff did not 
thereby acq11ire a right to f ortl1with repudi-
ate his contract, but that he was in duty 
bound to co-operate to a reasonable extent 
with defendant's evident purpose to carry 

30 through the settlement in good faith. The 
lawyer could have been sent for, or the par-
ties might have repaired to the building as-
sociation secretary's office and there made 
settlement and paid off the mortgage, or 
some other reasonable expedient might have 
been adopted to overcome the unexpected 
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mishap. Instead of this the plaintiff elected 
to stand upon what he conceived to be his 
legal rights to repudiate his contract, be-
cause the mortgage had not been paid off and 
satisfied before the settle1nent, and, as we 
think, for the reasons hereinbefore stated, 
tl1at he had no such legal right, the judgment 
of the Supreme Court affirming the judgment 
of the District Court in defendant's favor is 
affirmed.'' 10 

Respectfully submitted, 

JAMES J. McGOOGAN, 
Solicitor and of Counsel 

Ji"or Appellee. 
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SUPPLEMENT TO ST A TE OF CASE. 
By way of supplement to the State of Case, the 

Appellant submits the following copy of the defendant's 
brief, which was sent to Vice-Chancellor Buchanan, on 
January 26th, 1928, _the same being made a copy of the 
State of Case by permission of the Court of Errors and 
Appeals, on motion of F. Stanley Kreps, Solicitor of the 
Appellant. 

Said brief was not made a part of the original State 
of Case by reason of the fact that it was not filed in the 
Chancery Clerk's office and is now being submitted to 
disprove the contention that certain def ens es were not 
argued before the Vice-Chancellor orally and by brief, 
and especially to- disprove that there had been a waiver 
of the defense of the blanket mortgage covering the 
1ots in question by reason of that point having not been 
argued as stated aforesaid . 



2 

• 

IN CHANCERY OF NEW JERSEY. 

BETWEEN 

THOMAS L. KERNEY, 

Complainant) 

and 

RICHARD H. JOHNSON, 

Defendant. 

On Bill, Etc. 

DEFENDANT'S BRIEF 
This is an action brought by Thomas L. Kerney to 

compel Richard H. Johnson to specifically perform a 
contract of sale, dated August 24th, 1925, for the sale 
and purchase of certain lots in the City of Ocean City, 
New Jersey, for the price or sum of thirty-four thou-
sand three hundred dollars ($34,300). Mr. Johnson 
has paid as part of the purchase price the sum of twenty-
six hundred dollars ($2,600), and there is still a balance 
of seventeen thousand eight hundred dollars ($17,000) 
to be paid in cash to complete the settlement. 

Settlement was to have been made at the office of 
Ewing T. Corson, No. 757 Asbury Ayenue, Ocean 
City, New Jersey, when the improvements on the lots 
were completed, but not before September 15th, 1925; 
by the terms of the contract, time is the essence of the 
agreement. 

It has been argued in the Complainant's Brief that 
Ewing T. Corson was not the agent of Kerney; I wish 
to call to the Court's attention the fact that the sale of 
the e lots was made through _ the office of Mr. Corson, 
and that he was the broker that consummated the deal, 
and it will be remembered that both Mr. Rose ( who is 
admitt d to be the real party in interest) and Mr. 
Kerney both testified that they knew very little bout the 
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entire transaction, and had left everything to Corson, 
as their representative and agent. We think there can 
be little doubt but that Corson was the agent of the 
Complainant and had full power and authority to act 
for him. 

There was no definite time fixed for settlement in the 
contract, except the clause which stated that settlement 
should be made when the improvements were completed, 
but not before September 15th, 1925; as the tract of land 

• • of which these lots ,vere a part was a large tract con-
sisting of some three hundred lots, the improvements 
consisting of a four to seven-foot fill, and the laying 
of curbs and sidewalks and gravelling of streets. It is 
ridiculous to suppose ~hat these improvements would be 
made between the 24th day of August and the 15th day 
of September, but it was testified to by Mr. Rose and 
Mr. Corson that when the lots were sold to Johnson, 
he ,vas told that the improvements would be completed 
some time in February in the following year. 

As a matter of fact, the improvements were not com-
pleted for almost two years, . from the date of the agree-
ment and we contend that this is an unreasonable time 
within which to make the same, and that even though 
the delay was not the direct fa ult of the Complainant 
it is certainly not the fault of Johnson and he should 
not be made to suffer by reason of it, and would be, 
in view of the fact that there is uncontradicted testi-
mony to the effect that these lots , as well as the lots in 
the immediate vicinity have decreased in price and value, 
and that there has been no market for the same for 
over a year and a half last past. 

There seems to be sorne dispute between Johnson and 
Corson as to who fixed the time of one o'clock in the 
afternoon of June 21st, 1927, as the time for settle -

- ment, but there can be no question but that they both 
agreed upon this hour and date, and that the settlement 
should be made at the office of Ewing T. Corson in 

. accordance with the terms of the agreement. 
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The testimony shows conclu ively that Mr. Johnson 
went to the office of Mr. Corson at one o'clock on June 
21st, 1927, for the purpose of making settlement with 
Mr. Kerney; that Mr. Corson was not there, and that 
there was no one there ready with a deed to be tendered 
to Mr. Johnson; 

At that time there ·was a one hundred thousand dollar 
($100,000) blanket mortgage covering the lots in ques-
tion, and that they were not released from under s_aid 
mortgage until June 27th, 1927. 

Mr. Johnson testified to the fact that he was ready, 
willing and able to make settlement at that time, that he 
had the money in the bank with which to perform his 
part of the contract, and went to Mr. Corson's office for -
the sole purpose of fulfilling the same. The fact that 
he was there at one o'clock, as was agreed upon by Mr. 
Corson, who was acting as agent of Kerney, is cor-
roborated by the testimony of Howard Stainton and 
Louisa Corson, the latter being a witness for the Com-
plainant. 

It is undisputed that Mr. Corson was not present at 
one o'clock and that Mr. Johnson waited in the office 
for five or ten minutes and as Corson did not appear 
that he then left. · 

Time is the essence of this contract. In view of this 
fact, the cases mentioned in the Complainant's brief 
do not apply to the present facts, for in those cases, 
time was not the essence of the contract. . Mr. Johnson 
!?ad a right to demand a special warranty deed, to be 
delivered to him from Mr. · Kerney at one o'clock, on 
June 21st, 1927, and that the lots should have been re-
leased from under the one hundred thousand dollar 
($100,00) blanket mortgage. It has been decided in 
this State, in the Court of Errors and Appeals, the case 
of Doctorman v. Schraeder) 92 New Jersey Equity 676, 
"The single question, then, which is presented for con-
sideration to my mind is whether this court has power 
after the parties have deliberately and solemnlv con-

- ., . 

tracted to the time when the payment should _ fall due 
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under a contract, and equally, deliberately and solemnly 
agreed upon the consequences that should flow from the 
failure to pay, at the time, to ·say that the different 
consequences shall flow from a default as a matter of 
minutes." 

In the -case of Collins v. Delaney Company, 64 Atlan-
tic 1-07, the cot1rt held: "The time of the performance -of 
a contract for the sale of lands may be made the essence 
of a contract, by its express terms. A bill which seeks 
relief upon such a contract but which discloses that by 
its terms time was the · essence of the - contract, and ad-
mits that the contract was not performed according to 
its terms, is demurable." · .. 

In .the case of Singer v. Kavanna, 98 New Jersey 
Equity 159, the Court held: "Finding thafthe defend- · 
~nts · did not waive such right, and did · not · extend the 
time Jor making such settlement, the bill must be dis-
111issed.'' 

It seems very clear, therefore, that the tender which 
was attempted to be made at the trial of this case was 
not sufficient, and was not in fact a legal tender, such as 
was called for by the contract between the parties. 

There has been no waiver of time, as the essence of 
this contract, on the part of Mr. Johnson; he never, at 
any time received any notice from anyone as the repre-
sentative of Kerney that the lots were ready for settle-
ment. 

He did receive notice from the Shore Gardens on 
April 28th, 1927, that the improvements would be com-
pleted some time in May, but the agreement which he 
made with Corson, whereby they fixed one o'clock on 
June 21st, 1927, as the time for settlement, was the first 
and only agreement made, fixing such a time .. Making 
an agreement to settle at this time was not a waiver on 
the part of Mr. Johnson, for it was necessary consider-
ing the wording of the contract that some time be fixed. 

We argue that the deed which Miss Corson says was 
in the office on the day Mr. Johnson went to make settle-
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ment, and which was executed by Shore Gardens as the 
grantor to a blank grantee, was not such a deed as Mr. 
Johnson would have to accept for his contract was with 
Kerney and no one else. There is no contention that 
there had been as assignment between the Shore Gardens 
and Kerney. It will also be noted that the testimony 
of Miss Corson is disputed by both Johnson and Stain-
ton, for they both say that no deed of any kind was 
in Mr. Carson's office for these lots, or if it were, they 
did not see it, and it was never tendered to Johnson. 
There was no obligation on the part of Mr. Johnson 
to make settlement after the failure of Kerney to tender 
a deed or a good and marketable title on June 21st, as 
time was the essence of the contract. 

It may be that Mr. Johnson is standing on technical-
ities; we think that he ha.s a right to do so, in the 
defense of an action for specific performance. This 
particular point was emphasized in the case of Doctor-
m.an v. Schraeder, above cited. 

In view of the foregoing facts, and statements of law, 
we think that th-e bill should be dismissed. 

Respectfully submitted, 

F. STANLEY KREPS, 

Of Counsel with Defendant. 






