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Notice of Appeal. 

NOTICE OF APPEAL. 

Filed March 11, 1926. 

FIRST DISTRICT COURT OF TI-IE CITY 
OF NEWARK. 

JonN J. McNuLTY, 
Plaintiff-Appellant, 

vs. 
DENNIS O'CONNELL, 

Defendant-Appellee. 

On Contract. 

Notice of 
Appea-l .. 

To Dennis O'Connell or Howe & Davis, attor-
neys, National Bank Building, Orange, New 

10 

Jers.ey. 20 
Srns: 

PLEASE TAKE NoTICE that the plaintiff, John 
J. McNulty, appeals from the verdict and judg-
ment of non-suit rendered in favor of the de-
fendant and against the plaintiff in the above 
cause, at the aforesaid court, to1 the Supreme 
Court of the State of New Jersey, on this 6th 
day of March, 1926. 

Dated at Newark, N. J., ~Iarch 6, 1926. 

Respectfully yours, 
ABRAH.AM ALBOUM, 

Attorney for John J. McNulty, 
Plaintiff-Appellant. 

Service of a true copy of the within notice of 
appeal is hereby acknowledged this 9th day of 
March, 1926. 

HOWE & DA VIS, 

30 

Attys. for Dennis O'Connell, 40 
Def endant-Appellee. 
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2 
Sum1nons. 

SUMMONS. 

To any Constable in said County or to the Ser-
geant-at-Arms of the First District Court. 

ESSEX COUNTY, ss. 
The State of New Jersey SuMMON 

Dennis O'Connell to appear before 
(SEAL) the First District Court of the City 

of Newark, to be held in the City lfall, 
Broad street ( ground floor), in the 

said city, on the 5th day of January, 1926, at ten 
o'clock in the forenoon, to answer unto John J. 
i1cNulty, in an action on contract to the damage 
of the plaintiff five hundred dollars. Hereof 
fail not. 

WrTNEss, CECIL H. MACMAHON, Esq., Judge 
20 of said Court at Newark, aforesaid, the twenty-

first day of December, in the year one thousand 
nine hundred and twenty-five. 

CHARLES R. BALDWIN, 
Clerk 

First District Court. 

TAKE NoTrcE, that the plaintiff's state of de-
3 O mand in the within action has been filed with the 

Clerk of this Court, and that a trial will be 
demanded on the return day of this summons. 

40 

Yours, &c., 

Al3RAHAM ALBOUM, 
Attorney for Plaintiff. 

To the within named defendant or to whom it 
may concern. 

Newark, N. J., Dec. 21, 1925. 
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Summons. 

# 98005. 

169 Eagle Rock Ave., West Orange, N. J. 

First District Court of Newark, N. J. 

Summons on Contract. 
John J. McNulty 

vs. 
Dennis O'Connell. 

Demand ...................... $500.00 
Summons . . . . . . . . . . . . . . . . . . . . . 2.10 
Mileage Wright . . . . . . . . . . . . . . . .48 
Listing Fee . . . . . . . . . . . . . . . . . . . 1.50 
Attorney Fee . . . . . . . . . . . . . . . . . . 15.00 

Returnable January 5th, 1926. 

Abraham Alboum, 130 Market St., 
Newark, N. J., 

Attorney for Plaintiff. 

The said defendant not being found, I 
served the within summons Dec. 23rd, 
1925, by leaving a copy thereof at his 
residence with a member of his family 
above the age of fourteen years, inform-
ing her of its contents. 

Walton E. Wright, 
Constable. 
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Btate of Demand. 

STAT·E OF DEMAND. 

Filed December 21, 1925. 

FIRST DISTRICT COURT 01? THE CITY 
OF NEWARK. 

10 JoHN J. McNuLTY, 

vs. 

DENNIS O'CONN ELL, 

Plaintiff, 

Defendant. 

On Contract. 

State of 
Demand. 

The plaintiff demands from the defendant the 
sum of five hundred dollars for that : 

2 o 1. On or about M:arch 23, 1923, the plaintiff 
and the defendant entered into a written lease, 
a true copy of which lease i1s attached to and 
made part hereof. 

30 

2. Under the terms of said lease the defend-
ant leased to the plaint iff that piece of land 
which is part of property known as 169 Eagle 
Rock avenue. Dimensions eight feet four inches, 
more or less, by one hundred feet, more . or less, 
with the privilege to the plaintiff to build a 
structure on said property. 

3. Relying upon the terms of said lease, the 
plaintiff erected a building on said proper!Y 
eight feet front by about thirty feet deep 1n 
which building the plaintiff continued to con-
duct his business. 

4. Some time prior to F ebruary 10, 1925, 
Graziella Vacca and :b7 elece Vacca, owners of 
property adjoining the property of the defend-

4 0 ant herein on the north, instituted a suit in the 
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State of Demand. 

Court of Chancery of New .Jersey against the 
plaintiff and the defendant herein, setting forth 
that the plaintiff's building encroached upon 
the lands of the said con1plainants to the extent 
of nine inches on the southwesterly corner there-
of and tapering to a point about twenty feet, 
measured along the side thereof in a northeast- 1 o 
erly direction, where it ceases to encroach as 
aforesaid. And said complainants prayed for 
a decree compelling the re1noval of said building. 
On October .20, 1925, a final decree was entered 
in the aforesaid chancery action enjoining the 
said John J . 1VIcNulty from further maintaining, 
and con1manding him to remove from the lands 
of the complainants the building which en-
croaches upon the land of the complainants to 
the extent as afore1nentioned; and said decree 
further ordered the said J ohn .J. 1\icNulty to pay 
the costs of suit and counsel fee of one hundred 
dollars. 

5. On or about December 17, 1925, in pur-
suance of the terms of said final decree, the said 
John J. Mc:Kulty, the plaintiff herein, paid to 
\Villiam A. Lord, solicitor for the complainants 
in the aforesaid chancery suit, the sum of one 
hundred sixty-four dollars and eighty-two cents, 
being the taxed costs and counsel fee in the said 
chancery action. 

6. As a result of the aforesaid final decree 
the plaintiff herein is now obliged to expend, in 
addition to the above, divers large sums of 
money for the temporary occupancy of his build-
ing on the land of said Vacca, for the removal 
of the aforesaid building, and other expenses 
incidental ther eto, and for the additional pay-
ment of rent. 

20 

30 

40 
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State of Demand. 

7. The plaintiff charges that the defendant is 
responsible for the expenditure of all of the 
aforesaid n1oneys, occasioned by the defendant 
herein in leasing to the plaintiff the property 
set forth in the annexed lease, and the plaintiff 
alleges that the defendant leased to the plaintiff 

1 0 property of which the defendant was not the 
owner and is not now the owner. 

20 

30 

40 

The plaintiff will the ref ore ask for judgment 
against the defendant for the sum of five hun-
dred dollars, and cost of suit. 

ABRAHAM ALBOlJM, 
Attorney for Plaintiff. 

THIS INDENTURE, made the Twenty-third day 
of March, One Thousand Nine I-I undred and 
Twenty-three, between Dennis O'Connell and Eli 
Marcus and John tT. l\ricNulty, Dennis O'Connell 
of the First p ... art ; 

WrTNESSETH, That the said party of the first 
part has Let and by these presents does grant, 
demise, and to farm let, unto the said party of 
the second part who is Eli ~!Iarcus and John J. 
McNulty that piece of land of · which is part of 
property known as One Hundred Sixty Nine 
Eagle Rock Ave. Dimensions Eight feet Four 
inches, more or less, by One Hundred feet, more 
or less, with appurtenances, for the term of 
Three years from the first day of April, One 
Thousand Nine Hundred Twenty-three, at the 
Yearly Rent or Sum of as herein specified. 
Twenty Five Dollars per month for the year 
Nineteen Hundred Twenty three. 

Thirty Dollars per month for the year Nine-
teen Hundred Twenty four. 

7 
State of Demand. 

Thirty Five Dollars per month for the year 
Nineteen Hundred Twenty five, to be paid in 
equal payments. 

And it is agreed that if any rent shall be due 
and unpaid, or if default shall be made in any 
of the covenants herein contained, then it shall 
be lawful for the said party of the first part to 
re-enter the said premises, and to remove all 
persons there£ ron1. 

And the said party of the second part do cove-
nant to pay to the said party of the first part, 
the said yearly rent as herein specified. 

And that at the expiration of the said term, 
the said party of the second part will quit and 
surrender the premises hereby demised in as 
good state and condition as reasonable use and 
wear thereof will permit, damages by the ele-
ments excepted. 

It is also agreed by the Party of the First 
Part that the said Parties of the Second Part 
will have the privilege of renewing said lease 
for a term of not more than two years at the 
monthly rental for the year of Nineteen Hun-
dred Twenty six, at Forty Dollars per month, 
and for the year of Nineteen I-Iundred Twenty 
seven at the rate of Forty Five Dollars per 
month. 

And the said party of the first part does 
covenant that the said party of the second part 
on paying the said yearly rent, and performing 
the covenants afore said shall and may peaceably 
and quietly have, bold and enjoy the said de-
~ised pren1ises for the term afore said. Except-
ing as hereinafter stated. 

It is agreed by the Party of the First Part 
that he will allow said Parties of the Second 
Part to build, or place structure on said prop-

10 
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State of Demand. 

erty at the expense of the Parties of the Second 
Part, including the furnishing of water, gas, and 
electricity, at the expense of the Parties of the 
Second Part. 

It is also agreed by the Party of the First 
Part that he. will allow said Parties of the See-

l O ond Part to- remove any or all building at the 
expiration of lease, providing, however, that 
no damage shall be done to any adjoining prop-
erty. 

30 

40 

Signed. 

Witness. 

Subs·cirbed to and sworn to before me 
this 26th day of March, 1923. 

Henry P. Maurer 
Notary Public 

For value received, I sell, assign and transfer 
to John J. McNulty, all my right, title and in-
terest in this lease. 

Eli Marcus. 

9 

State of Deniand. 

. ss. STATE OF NEW . JEnsE Y '} 

COUNTY OF ESSEX. 

Be it Remembered, rrhat on this twenty-sixth 
day of March, in the year of our Lord One 
Thousand Nine Hundred and Twenty-three, be-
fore me, a notary public, personally appeared 
Eli Marcus and John J. McNulty, who, I am 10 
satisfied is the lessor in the within indenture of 
lease named; and I having first made known 
to them the contents thereof, they did acknowl-
edge that they signed, sealed and delivered the 
same as their voluntary act and deed, for the 
uses and purposes therein expressed. And the 
said Eli Marcus and John J. McNulty being by 
me privately examined, separate and apart, did 
further acknowledge that they signed, sealed 
and delivered the rsame as their voluntary act 20 
and deed, freely, without any fear, threats or 
compulsion. 

Eli Marcus. 
J. J. McNulty. 
Dennis O'Connell. 

,Vitness-J ames J. McGonneU. 

30 

40 . 
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Transcript of Clerk's Docket. 

TRANSCRIPT OF CLERK'S DOCKET. 

FIRST DISTRICT COURT OF THE CI'rY 
OF NEWARK. 

#98005 

lO JoHN J . McNuL'rY , 

and 

DENNIS O 'CONN E.LL, 

Plain tiff, 

Def enda.nt. 

On Contract. 

Transcript 
of Docket 
and Pro-
ceedings. 

Abraham Al ho um, plaintiff's attorney. 

PLAINTIFF 'S CosTs. 
20 Summons .. ......... . .... $2.10 Dec. 22. 

Mileage . . . . . . . . . . . . . . . . . . .48 
Listing fee . . . . . . . . . . . . . . . 1.50 Jan. 4. 

#169 Eagle Rock Ave., W est Orange, N. J. 

A summons in the above-stated cause was 
is.sued on the 21st day of December, 1925, re-
turnable on the 5th day of ~January, 1926, where-
in the plaintiff demands of the · defendant the 

30 sum o:f five hundred dollars. 
The plaintiff filed bis state of demand Decem-

ber 21, 1925. 
The summons was served and returned as 

follows.: 
The said defendant not being found, I served 

the within summons December 23, 1925, by 
leaving a copy thereof at his residence with a 
member of his family over the age of fourteen 
years, informing her of its contents. W alton 

4 o E. Wright, Constable. 

11 
T ranscript of Clerk's D ocket. 

January 5, 192G. This cause was adjourned 
to January 15, 22, 29, February 5, 11, 1926. 

January 14, 1926. Demand for bill of particu-
lars filed. 

January 29, 1!)26. r11be plaintiff and the de-
fendant appearing, the cause was tried and de-
termined at this t i1ne. 

Plaintiff and .Arthur Willis sworn. 
Lease, decree and taxed bill of costs 1n evi-

dence. 
No witnesses for defendant. 
The evidence being closed, the Court reserved 

decision. 
1\1:arch 4, 1926. J udgment of non-suit entered. 
March 11, 1926. Notice of appe,al filed. 
1\1:arch 11, 1926. Appeal bond filed. 

10 

FIRST DISTRICT COURrr OF THE CITY 20 
OF NE-WAR K:. 

' ss STATE OF NEW J ERSI~Y } 
COUNTY OF ESSEX. . 

I, CHARLES R. BALDWIN, Clerk of the First Dis-
trict Court of the City of Newark, do hereby 
certify that the foregoing transcript of docket, 
page No. 98005, and summons and state of de-
mand, is a true copy of the record of the pro- 30 
ceedings in the matter wherein John J . McNulty 
was plaintiff and Dennis O'Connell was defend-
ant, and that the judginent above set forth stands 
open and unpaid of record. 

IN TESTIMONY vVHEREOF, I have hereunto set 
my hand and affixed the seal of said Court, at 
Newark, New Jersey, this eleventh day of March, 
A. D. nineteen hundr ed and twenty-six. 

CHARLIDS R. BALDWIN, 
(SEAL) Clerk. 40 
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Agreed State of Case. 

AGREED STATE OF CASE. 

FIRST DISTRICT COURT OF THE CITY 
0 F NE"\i\T ARK. 

JoHN J. l\licNuLTY, 
10 Pla.intiff, 

On Contract. 

On Appeal. 

Agreed State 
of the Case. 

20 

30 

40 

vs. 
DENNIS O'CONNELL, 

Defendant. 

The plaintiff and the defendant hereto, by 
their respective attorneys, submit the following 
as the state of the case for appeal: 

1. On or about March 23, 1923, the defendant 
leased to the plaintiff vacant ground with the 
privilege of building thereon a lunch room. 

2. The written lease reads as follows: '' That 
piece of land which is part of property known 
as one hundred sixty nine Eagle Rock Ave. Di-
mensions eight feet four inches, more or less, 
by one hundred feet, more or less, ·with the 
appurtenances, for the tenn of . three years.'' 
Being the property connected with the building 
known as #169 Eagle Rock avenue. 

3. The survey shows that the building was 
over about nine inches, but that and the survey 

1both show that at a point about twenty feet 
back from the street line, the building ceased to 
encroach. The depth of the building was thirty 
feet and the survey also shows that at the rear 
of the building, or approximately thirty-two feet 
back from the street line, the building is nine 

13 
Agreed State of Case. 

and three-quarters inches off the line. In other 
words, at a point about twenty feet away from 
and back of the street line, the building did not · 
encroach. As this angle continued to widen 
toward the rear of the property, there was more 
than eight f eet four inches or in the rear not · 
less than eleven feet. While for a portion of 10 
the depth, or approximately twenty feet from · 
the front, on which the building stands the . ' width is less than eight feet four inches the 
width for the balance of the depth is more' than 
eight feet fo11r inches. 

4. The plaintiff built a lunch room on said 
premises eight feet front and rear by about 
thirty f ect in depth. The plaintiff remained in 
undisturbed possession until some time prior to 
February 10, 1925, when the owner of the ad-
joining proper ty instituted chancery suit com-
pelling plaintiff and defendant herein to ren1ove 
part of said lunch room on the ground that it 
encroached upon the adjoining land to the extent 
of nine inches in width in front and tapering to 
a point about twenty feet in depth, where it 
ceased to encroach, and on October 20, 1925, a 
final decree was entered in chancery compelling 
the plaintiff to remove that part of his lunch 
room which encroached as aforesaid, and as a 
result of which the plaintiff suffered the dam-
ages for which he sues. 

5. The plaintiff has not entirely removed the 
encroachment and his lunch roo1n still encroaches 
two and three-eighths inches on the adjoining 
owner's land, and this portion of the encroach-
ment was not removed for the reason that such 
removal would make it in1possible to use the 
lunch room. The survey introduced in evidence 

2'0 

30 

40 
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JJ1 otion for Non-suit and Exception to Ruling. 

shows that the actual frontage of the defendant's 
land upon which the lunch room stands is only 
seven feet two and one-half inches, tapering to 
a depth of approximately twenty feet. Copy of 
survey attached hereto. Defendant moved for 
non-suit on the ground that wording of the writ-

1 o ten lease established the rights of the parties 
and pre·vented recovery by plaintiff. 

20 

30 

40 

The Court reserved decision and on March 4, 
1926, granted the defendant '1s motion for non-
suit and the plaintiff's ex,ception to the ruling 
was allowed. 

ABRAHAM ALBOUM, 
Attornev for Plaintiff . ., 

HOWE & DA VIS, 
Attorneys for Defendant. 

15 
n 
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IJ,f otion for Non-suit and Exception to Ruling. 

shows that the actual frontage of the defendant's 
land upon which the lunch room stands is only 
seven feet two and one-half inches, tapering to 
a depth of approximately twenty feet. Copy of 
survey attached hereto. Defendant moved for 
non-suit on the ground that wording of the writ-

1 o ten lease established the rights of the parties 
and prevented recovery by plaintiff. 

20 
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40 

The Court reserved decision and on March 4, 
1926, granted the defendant's motion for non-
suit and the plaintiff '.s exception to the ruling 
was allowed. 

ABRAHAM ALBOUM, 
Attornev for Plaintiff . ., 

HOWE & DA VIS, 
Attorneys for Defendant. 
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Reasons. 

REASONS FOR APPEAL. 

FIRST DISTRICT COURT OF THE CITY 
OF NE"\V ARI(. 

On Contract. 
JoHN J. McNuLTY, 

Plaintiff, · Reasons for 10 

vs. 
DENNIS O 'CONlfELL, 

Defendant. 

Appeal to 
the Supreme 
Court of the 
State of New 
Jersey. 

To Howe & Davis, Esqs., attorneys for defend-
ant. 

Srns: 
PLEASE TAKE NOTICE, that the following are 20 

the reasons assigned upon which the plaintiff 
will rely in the appeal to reverse the judgment 
rendered in the aforesaid court. 

Because the Court granted the defendant's 
motion for a non-suit upon the evidence given 
at the trial, whereas the Court should have de-
nied said motion and should have rendered a 
verdict in favor of the plaintiff. 

Dated, March 6, 1926. 30 

ABRAI-IAM ALBOUM, 
Attorney for Plaintiff, John J. J\.fcNulty. 

Service of a true copy of the within reasons 
is hereby acknowledged this 9th day of March, 
1926. 

I-IOvVE & DA VIS, 
Attorneys for Defendant. 

40 
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Opinion of Suprem~ Court. 

OPINION OF SUPREME· COURT. 

NE"\V JERSEY SUPREME COURT. 

No. 427, May Term, 1926. 

JOHN Jr McNULTY, 
Plaintiff-Appellant, 

On Appeal 10 
from the 
First District 
Court of the 

vs. 
DENNIS O'CONNELL, 

Defendant. 

Submitted May 14, 1926 ;. decided 

City of 
Newark. 

Before Justices Kalisch, J{atzenbach & Lloyd. 

For the appellant, Abraham Alboum. 
For the respondent, Howe & Davis. 

PER CURIAM: 

This is an appeal by the plaintiff below front 
a judgment of non-suit rendered by the First 
District Court of the City of Newark. The suit 
was instituted to recover the taxed costs of a 

20 

suit in the Court of Chancery and damage.s grow-
ing out of the expenditure of money for the 
removal of a part of a building, which the plain- 30 tiff thought had been located on the land of the 
defendant below but in fact had been built in 
part upon ,the land of others, namely Grazulla 
Vacca and Felice Vacca. The following are the 
facts : On !!farch 23rd, 1923, .Dennis O'Connell 
l_eased to Eli l\farkus and John J. l\1cNulty a 
parcel of land which was part of a property 
known as 169 JIJagle Rock avenue. In the lease 
the dimensions of the parcel leased were given 
as 8 feet 4 inches, more or less, by 100 feet, more 
or less. Later Markus assigned his rights in 4 0 
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Opinion of Suprerme Coiirt. 

the lease of McNulty. McNulty built a refresh-
n1ent stand upon the property. The stand had 
a frontage of 8 feet. It extended back about 
30-odd feet. It subsequently developed tha.t the 
parcel of ground leased only had fronta_ge of 
7 feet 2½ inches. The lot was wider as it ap-

l O proached the rear line but for 20 feet from the 
f ronit the stand encroached upon the land of the 

,Vaccas. The Vaccas instituted proceedings in 
the Court of Chancery for the removal of that 
portion of the stand built upon their land and 
were successful in obtaining a decree. 1\!IcNulty 
removed ,the encroachment and then began the 
present action against O'Connell, claimin~ that 
O'Connell was responsible for the loss which he 
had been subjected to in removing the encroach-
ment upon the Vacca property. The Trial Court 

20 gave a judgment of non-suit as has been stated. 
The agreed state of the case was settled by the 

attorneys of the parties. It Tecites the facts 
above stated. It further states that the defend-
ant moved for a non-suit on the ground that 
the wording of the lease (refcTring to the words 
"n1ore or less" ) established the rights of the 
parties and prevented recovery b?' the plaintiff. 
The Court reserved decision and subsequently 

30 granted the defendant's motion for a non-suit. 
The contention of the appellant is that this case 
falls within that class of cases where property 
has been conveyed by a description, more or less, 
and subsequently it has been found that there 
was a very considerable deficiency in the amount 
of land sold and an allowance for the deficiency 
of land has been made. Couse v. Boyles, 4 N. J. 
E . 212, which was a suit for the foreclosur~ of. 
a purchase money 1nortgage. The land descnbed 
was 135 acres more or less. A survey showed a 

40 
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difference of between 22 and 34 acres. In the 
case the Court said: 

'' When land is sold as containing so many 
acres 'more or les$,' if the quantity on an 
actual survey and estjmation, either over-
running OT falling shoTt of the contents 
nan1ed be small, no con1pensation should be 
recovered by either party. The words 'more 
or less' must be intended to meet sueh a 
result. But if the variance be considerable 

' the party sus,taining the loss should be al-
lowed for it. And this rule should prevail 
where it arises from mistake only, without 
fraud or deception.'' 

In the _case of TVeart v. Rose, 15 N. J. E. 290, 
a d~fimency of 6.12 acres where the land ·was 
described as 115 acres was held not to entitle 
the purchaser to an abatement in the price. 
These cases were between mortgagor and mort-
gagee. The present case is between lessor and 
lessee. \i\T e think the cases referred to are not 
a precedent for holding in the present case tha t 
the lessor should hear the loss sustained by the 
l~ssee. The defendant had guarded the descri p-
hon of the property by the ·words '' more or 
les~. ''. It see1ns to us that it ·was the duty of the 
plaintiff under such circumstances to have pro-
ceeded cautiously and perhaps have had a sur-
v_ey made before proceeding to build. The plain-
tiff was apprised by the words "more or less" 
that the din1ensions were not accurate. He acted 
as_ if the dimensions were accurate. This we 
thmk he had no right to do. He should be re-
sponsible for his mistake in assun1ing that the 
description was accurate. 

The Trial Court in fin din!! as it did that the 
1 . 'ff '---' P ainti was not en.titled to r ecover n1ust have 

fou d ' f · ' n i it considered the argu1ncnt advanced 

10 

20 

30 
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by the plaintiff, as we presume · it did, that there 
was no substantial deficiency in the amount of 
ground leased. This was a finding of fact which 
will not be disturbed in this Court if there be 
evidence to support it. D11,ff v. Prudential In-
surance Co., 90 N. J. L. 646. There was evidence 

10 to support it. The judgment below is affirmed 
with costs. 

20 

30 
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Order Affirming J udgment. 

ORD-ER AFFIRMING JUDGMENT. 

NE,V JERSEY SUPREME COURT. 

JoHN J. McNULTY, 
Plaintiff-Appellant, 

vs. 
DENNIS O'CONNELL, 

D-ef endant-Respondent. 

Order 
Affirming 
District 
Court 
Judgment. 

-
This cause coming on to be heard at the May 

Term, 1926, in the presence of counsel of the re-
spective parties and the case having been read 
and argument of the counsel, as well as the 
record of proceedings duly considered upon the 
appeal set forth and speeified; 

IT Is, thereupon, ORDERED, ADJUDGED AND DE-
CREED that the judgment rendered by the First 
District Court of the City of Newark be and 
the same hereby is affirmed with costs, and the 
record be remitted to the Court below to be pro-
ceeded with according to law and the practice of 
said Court. 

Entered March 22, 1927. 

On motion of, 

HOWE & DAVIS, 
Of Counsel with Respondent. 

A true copy. 

EDWARD J. KELLE HER, 

Clerk. 

10 

20 

30 

40 



10 

30 

40 ' 

22 

Notice of Appeal. 

NOTICE OF APPEAL. 

Filed March 25, 1927. 

NE,V JERSEY SUPREME COURT. · 

JoHN J. McNuLTY, 
On Contract. 

On Appeal 
from First 
District 
Court of 
Newark. 

Plaintiff-Appellant, 

vs. 

DENNIS O'CONNELL, 
Def endant-Appellee. Notice of 

Appeal. 

To Howe & Davis, Esqs., attorneys for defend-
ant-appellee: 

Sirs: 
PLEASE TAKE NOTICE that the plaintiff, John J. 

McNulty, appeals from the verdict and judgment 
of non-suit rendered in favor of the defendant 
and against the plaintiff in the above cause, to 
the New Jersey Court of Errors and Appeals, 
on this 22nd day of lVIarch, 1927. 

Dated at Newark, N. J., 1\1:arch 22, 1927. 

Respect£ ully yours, 

ABRAHAM ALBOUM, 
Attorney for John J. McNulty, 

Plaintiff-Appellant. 

Service of a true copy of the within notice . of 
appeal is hereby acknowledged this 23rd day 
of 1\1:arch, 1927. 

HOvVE & DA VIS, 
Attorneys for Dennis O'Connell, 

Defendant-Appellee. 
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Grounds of Appeal. 

GROUNDS OF APPEAL. 

Filed March 26, 1927. 

New Jersey Court of Errors and Appeals 

JoHN J. McNuLTY, 
Plaintiff-Appellant, 

vs. 

DENNIS O'CONNELL, 
Def endant-Appellee. 

On Appeal 
from New 
J ersey 
Supre1ne 
Court. 

Grounds of 
Appeal. 

John J. McNulty, the plaintiff-appellant, as 
and for the grounds of his appeal from the judg-
ment rendered against him in the ahov-ei cause, 
hereby specifies and assigns the following: 

1. Because the Court granted the defendant's 
motion for a non-suit upon the evidence given 
at the trial whereas the Court should have de-' nied said motion and should have rendered a 
verdict in favor of the plaintiff. 

2. The Supreme Court erred in affirming the 
judgment of the First District Court of the City 
of Newark, New Jersey. 

Dated at Newark, N. J., :&![arch 22, 1927. 

ABRAHAM ALBOU1vi, 
Attorney for Plaintiff-Appellant. 

Service of a t rue copy of the within grounds 
of appeal is hereby acknovvledged this 23rd day 
of March, 1927. 

HOvVE & DA VIS, 
Attorneys for Dennis O'Connell, 

Defendant-Appellee. 
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.A.rthur W. Cross, L&w P rinter, 65-57 Lafayette Stre,it, N ewark, N. J , 

New Jersey Court of Errors and Appeals 

J oHN J. McNuLTY, 
P la,intiff-App-ellant, 

vs. 
DENNIS O'CONNELL, 

Defendant-Appellee. 

On Appeal 
from 
S upreme 
Cou,rt. 

BRIEF FOR PLAINT'IFF-APPELLANT. 

This is the appeal of J ohn J . MeNulty from a 
judgment of the Supreme Court affirming a judg-
ment of non-suit entered against him in favor of 
the defendant in the First District Court of New-
ark on March 4th, 1926. 

FACTS. 

On or about March 23, 1923, the defendant 
leased to the, plaintiff vacant gr01n1d with the 
privilege of building thereon a lunch room. 

The written lease reads as follows: "That 
piece of land which is pa,rt of property known as 
one hu,ndred sixty-nine Eagle Rock A ve. Dimen-
sions eight feet foi1,r inches, rnore or less, by one 
hundred fe et, niore or less, with the a,ppitr-
tenances, for the term of three years." B eing 
the property conn ected with the building known 
as No . 16'9 Eagle Rock Avenue. 

The plaintiff built a lunch room on said prem-
ises eight fee t front and rear by about thirty 
feet in depth, and remained in undisturbed pos-
session until some time prior to February 10, 
1925, when the owner of the adjoining property . 
inst ituted Chancery suit to compel plaintiff 
herein to remove part of sai d lunch room on the 
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ground that it encroached upon the adjoining 
land to the extent of nine inches in width in 
front and tapering· to a point about twenty feet 
in depth, where it ceased to encroach, and on 
October 20, 1925, a final decree was entered in 
Chancery ordering this plaintiff to remove that 
part of 'his lunch room which encroached as afore-
said, and plaintiff sued to recover the taxed costs 
paid in the Chancery suit and the moneys ex-
pended in removing the encroachment. 

The survey introduced in evidence and made 
part of the printed State of Case, shows that the 
actual wid.th in front of the leased land is only 
seven feet two a.nd one-half inches) tapering to a 
depth of approximately twenty feet. As this 
angle continued to widen toward the rear of the 
property, there was more than eight feet four 
inches or in the rear not less than eleven feet. 

The survey also shows that the plaintiff had 
not entirely removed the encroachment and his 
lunch room still encroached two and three-
eighths inches on the adjoining owner's land, and 
this portion of the encroachment was not re-
moved for the reason that such removal would 
have 1made it iinposs-ible to use the lunch room. 

The difference between seven feet two and 
one-half inches actual measurement and eight 
feet f ou.r inches as set forth in the lease is thir-
teen, and one-half inches or thirteen and one-half 
per cent. of the quantity leased. 
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POINT I. 

• The Trial Court erred in granting a non-suit. 
The question involved in this ieaise, is a novel 

one. Most, if not all of the decisions involving 
the construction of the words more or less, are 
between vendor and pureha-ser or between mort-
gagor and mortgagee, and not, as in the case at 
bar, between lessor and lessee, and do not cover 
the question of deficiency of width in front of 
property. 

The earliest case in New Jersey on this subject 
is Cowse v. Boyles, 4 N. J. Equity 212, which was 
a suit to foreclose a mortgage. The mortgagor 
admitted the amount of the mortgage but set up 
as his defense that the mortgagee had sold hin1 
property described as one hundred thirty-five 
acres more or less and that actual survey shovved 
a difference of between twenty-two and thirty-
four acres, and the defendant asked for an abate-
ment from the an1ount of the n1ortgage. The 
Court said: 

''When land is sold as containing so many 
acres 'more or less,' if the quantity on an 
actual survey and estiination either over-
running or falling short of the contents 
named be small, no compensation should be 
recovered by either party. The vvords more 
or less must be intended to meet such a re·-
sult. But if the variance be considerable, the 
party sustaining the loss should be allowed 
for it, and this rule should prevail where it 
arises from mistake only, without fraud or 
deception.'' 

The rule laid down in the cited case has been 
followed in N e--w Jersey without change. 
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In the case at bar, the variance was consider-
able, as only a very small quantity of land was 
leased and for a certain specific purpose, and the 
facts show that the variance was so great as to 
have made it ~ractically i1npossible for the tenant 
to adapt the leased property to the purpose for 
,vhich it ·was intended. 

The defendant's argument is that the average 
area and width is more and not less, but it is 
respectfully urged that where, as here, the width 
c,f the property in front is m.ost important, a 
variance of thirteen and one-half inches is such 
a ",considerable" variance for which the Court 
·will grant relief for damages suffered by the 
tenant. 

The following rules are taken from the case of 
Bingham v. Madison, Tenn. Supreme Court, 
reported in 4 7 L. R. A. page 267 : 

"It is well settled that a vendee of land, 
when it i1s sold in gross, or with the de,scrip-
tion 'more or less,' or 'about,' does not 
thereby, ipso facto, take all risk of quantity 
in the tract.'' 

'' It is als·o well estaihlished that the use of 
the words 'more or less,' or 'about' or simi-
lar words, in designating quantity, although 
they show a s.ale in gross, and not by the 
acre, covers only a reasonable excess or 
deficiency.'" 

"It has also been held that, even when the 
parties saw the premises and knew the 
boundaries, it cannot prevent relief when 
there was mutual gross mistake as to quan-
tity.'' 

'' And relief will be granted when the 1nis-
take is so material that, if the truth had been 
known to the parties, the trade 1.iJ<ould not 
have been made.'' 
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All of these rules, particularly the last one, can 
very aptly be applied to the case at bar. It is 
fair to say that if M0Nulty knew the truth, the 
lease would not have been made as he would not 
have had sufficient space for his business. 

. The number of inches in the case at bar is as 
important as the number of acres in the cited 
cases. 

The following 1cases are referred to as authori-
ties favoring a recovery for the plaintiff: 

Strai1,s v. Norris, 78 N. J. Equity, page 488-
79 Atl. Rep. 611. 

Melick v. Dayton, ( Court of Errors and Ap-
peals) 34 N. J. Equity 624. 

I-I aiuthorne v. Odens on, (N. J. ,Court of Chan-
cery) 120 Atl. Rep. 798. 

JVI cMichael v. Webster, ( Court of Errors & Ap-
peals) 57 N. J. Equity ·295, 41 Atl. Rep. 714. 
. Capstick v. Crane, Court of E rrors & Ap-

peals) 66 N. J. Equity 341. 

In the Strau,3-N orris case, supra, the vendee 
sued to recover hack a portion of the• purchase 
price, because of a deficiency, and a decree was 
entered for the complainant. The Court discusses 
in detail the principles involved in the case at 
bar and concludes that relief will be allowed 
where the variance is considerable. 
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POINT II. 

·The Supreme Court erred in affirming judg-
ment of non-suit. 

Although the lease reads "eight feet foi(;r 
inches more or less'', the ,plaintiff built on only 
eight feet front and rear, and it is respectfully 
urged that the plaintiff "proceeded cautiously" 
as suggested in the opinion of the :Supreme 
Court. The acutal width. in front of the, def end-
a_nt 's land was only seven feet two a.n,d one-half 
inches and it cannot be ,said that the words more ' ' 

or less -covered so great a deficiency, for the very 
reason that seven fe et two and one-ha.lf inches in 
front did not give plaintiff sufficient space for his 
building. 

Defendant's argun1ent is, that plaintiff re-
mained in possession even after the wall of his 
building ·was ren1oved and suggests that conse-
quently the width in front ·was sufficient for his 
building. But it will be observed that even after 
the wall was removed it still encroached two and 
three-eighths inches on the adjoining land. This 
proves conclusively that the width in front of the 
defendant's land was not sufficient for plaintiff's 
building, for if defendant's land had afforded 
sufficient space for the plaintiff to conduct his 
business, the wall would have been entirely 
removed f ro1n the adjoining land. 

The Appellate Court is not being asked to 
revie-\v a finding of fact. 

The Trial Court ruled, as a matter of law, that 
the words rniore or less prevented plaintiff fron1 
recovering damages. This ruling was made on 
a motion for non-suit and without consideration 
as to ·whether the variance was great or small. 
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No reported case has been found which deals 
directly with the question at bar but reference . ' is here made to the case of H ostetter v. Merrick 
( Court of Chancery) 112 Atl. Rep. 487 for sup-
port of plaintiff's argum.ent. 

In the cited case vendee sought specific per-
fo~mance with an abatement from the purchase 
price by reason of the vendor's inability to- con-
vey all the land embraced within the boundaries 
as described in the agreement of sale, which stip-
ulated that the lot was thirty-four and one-half 
feet front and rear by one hundred feet in depth. 
~t developed that the property was only thirty-
four feet in front and a little over thirty feet in 
the rear, and by reason of this deficiency in the 
area of the lot the vendee sought compensation. 

Although the Court denied the relief prayed 
for by the vendee, in disposing of the question 
the Court said 

' ' 
'' But I think no case * * ,x, is to be 

found in which relief has been O'iven for 
deficiency in quantity of land in th~ a1bsence 
of fraud unless it has satisfactorily appeared 
that the element of qu,antity of land was of 
~he essence of the contract. Where a sale 
is hr the acre or other unit of superficial 
contents, and a substantial mistake has been 
ma~e touching the area, a vendee may be 
eqmtahlY: awarded appropriate compensat ion 
fo~~ defic~ency in_ th~ quantity, or where the 
mistake in quantity is so gross tha.t it is clear 
f he purchaser would not have contracted had 
he known the mistake, like relief may be 
arwarded * * * '' ' . 

In the case at bar the ·vvidth in front was of the 
essence of the lea,se, and the element of width is 
analogous to the elenient of qiwntity in the cited 
cases, and it is respectfully urged that where, as 
here, a lease is given for a parcel of land, eight 
feet four inches niore or less in width, and the 
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lessee has the privilege to build and does build, 
but only upon eight feet front and rear, and it 
appears that the actual width in front of the 
lessor's land is only seven feet two and one-half 
inches, that the words more or less do not p ro-
tect the less,or against such a consideraJble defi-
ciency, and that the lessee should recover the loss 
sustained hy him on account of the deficiency. 

The judgment of the Supreme C'Ourt should be 
reversed. 

Respectfully submitted, 

ABRAHAM ALBOUM, 
Attorney for Plaintiff-Appellant. 

The Chronicle Press, Printers, Or ange, N. J. 

New Jersey Court of Errors and Appeals 

JoHN J. 11cNuLTY, 
P la-inti ff-Appel lant, 

vs. 

DENNIS O'CONNELL, 

Def endm·it-Avpellee. 

On Appeal 
fro1n 
S1qJrerne 
Court. 

BRIEF FOR DEFENDANT-APPELLEE. 

Facts. 

On :March 23, 1923, plaintiff .and defend-ant 
entered into a written lease by the tern1s of 
·which the defendant leased to the plaintiff the 
following pren1jses : '' rl,hat piece of land of 
which is part of property known as One Hun-
dred Sixty Nine Eagle Rock Ave. Dimensions 
Eight feet Four inches, more or less, by One 
Hundred feet, n1ore or less, with appurtenances.'' 

The plaintiff thereupo_n pr6ceeded to erect 
upon that strjp of land a lunch roon1 eight feet 
front and rear by about thirty feet in depth. He 
·was undisturbed in his occupancy of this build-
ing from the time of the making of the lease in 
:J\1arch, 1923, until February, 1925, when he ·was 
compelled to remove part of the building he had 
erected, by an order of the Court of Chancery 
of New tTersey. It appeared that he had erected 
that building so that a portion of it was nine 
inches over on the land of the adjoining owner. 
A survey was then made. This survey showed 
that the str ip of land leased, "which is part of 
property known as #169 gagle R ock Avenue,'' 
between the southerly wall of the building at 
that address and the property line of the prop-
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.erty adjoining on the south, had a width in front 
of only seven feet two and one-half inches. But 
as this strip of land went back, it grew steadily 
u·id er, so that · a point of twenty feet back fr01n 
the street, tl1e property is only eight feet fo ur 
inches wide. The · strip continues to widen to 
the full depth of the property, so that the 
1.ridth is not less than eleven feet. The agreed 
slale of the case (S. C., p. 13, l. 7) states, "As 
this angle continued to widen toward the rear 
of the property, there was more than eight f ect 
four inches or in the rear not less than eleven 
feet. 'vVe liave, then, a strip of land about eighty 
feet in depth, seven feet two and one-half inches 
·wide in front and eleven feet wide in the rear, 
the width one-quarter of fhe distance back being 
eight feet four inches. The total area of the 
leased premises if it had been exactly eight 
feet four inches by 100 feet, would have been 
vvould have been 833 1/3 square feet. The actual 
area, taking the depth of eighty feet by seven 
feet two and one-half inches front and eleven 
feet in the rear, is 880 square feet. The actual 
area of the plot of land is, therefore, "more" 
and not "less" 

The suit is based, then, not upon the fact that 
the total area is "less" rather than "more " but ' upon the fact that the frontage was not only 
"less," but in plaintiff's opinion less than he 
had a right to anticipate under the terms of the 
lease. It will be observed that the lease says 
nothing about eight feet four inches front by 
100 feet in depth. It uses the word "dimen-, 
sions, '' and the use of that word indicates that 
the property was eight feet four inches in aver-
age width, n1ore or less, and 100 feet in average 
depth, n1ore or less. The actual average width 

-is more than eight feet four in~hes, being a trifle 
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over nine feet. The actual average depth is 
less than 100 feet, being about eighty feet. But 
it 'is not of the average depth that the plaintiff 
complains, but the width, and not the average 
width, but the width in front. 

All these facts appearing · on the plaintiff's 
case, the trial court granted the motion for a 
non-suit, and 1t was from this rl1ling that the 
plaintiff appealed to the Supreme Court, ,vhich 
affirmed the decision of the District Court. 

LAW. 

dJ~ 1:vJ 
The trial cour½4 Iii in granting a non-suit. 

No particular fault is found with the state-
ment of law made in the appellant's brief. Our 
contention is that these authorities do not apply. 
The case of Couse v. Boyles refers to quantity 
and not to frontage. Taking the property as a 
whole, the appellant has been given all that it was 
agreed he should be given. 

Counsel for appellant persists in applying the 
words '' more or less'' to the frontage of the 
leased pren1ises instead of to the entire lot 
rented. As hereinbefore quoted, the average 
·width of the lot is more than eight feet four 
inches rather than less. His justification for 
applying the use of these words only to the 
frontage rather than the rear does not appear. 

The case of W eart v. Rose, 16 N. J. E., page 
290, holds that "were it appears that the ad-
junct of quantity in a deed is used as description 
merely, and not as jndicating the precise contents 
of the land conveyed, a n1ere deficiency in the 
quantity is not of itself evidence of a fraudulent 
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intent." It was also held that "where the dif-
ference between the actual and estimated quan-
tity of acres of land sold in the gross is so great 
as to warrant the conclusion that the parties 
would not have contracted bad the truth been 
kno·v;n, in such care the party injured is entitled 
to relief in equity on the ground of gross mis-
take." In that case the land was described as 
115 acres. Tnere was a deficiency of 6.12 acres, 
and it was held that such deficiency ·would not 
entillo the purchaser to an abatement. 

It is stated in the appellant's brief that the 
property was leased for a specjfied purpose, the 
conducting of a restaurant, and that the width 
of the property in front was n1ost important. 

An examination of the lease (pp. 6 to 8, in-
clusive), failed to reveal any mention of the 
purposes for which the p-r;emises were to be 
occupied. Nor does- the agreed state of the case 
show that at the tin1e the lease was made there 
was any definite understanding of the purpose 
for which the pre1nises were leased. Appel-
lant's argument is that if the frontage had not 
been eight feet four inches he ·would not have 
entered into the lease. The answer to this con-
tention is that after being com]_)elled to remove 
the wall, he continued to remain in possession 
and was not shown up to the tin1e of the com-
mencement ,of the snit to have removed. I-Ia<l 
the frontage been insufficient he would not have 
been able to continue his business there. To 

· rnako use of the premises, it was only necessary 
for him to n1ake the front of the building nar-
rower or to erect it at a greater depth. At a 
distance . of less than twenty feet back . from 
the street line he could have had his entire eight 
feet f~~ontage. 
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The appellant was put on his guard by the 
use of the words '' more or less.'' I-le chose to 
erect the building without verifying the exact 
width and without ascertaining what portion of 
the land he was safe in building upon. This 

· being so, he cannot hold the defendant liable. 

None of the cases quoted in the appellant's 
brief apply to the circumstances in the present 
case. They all ref er to a deficiency in acer age. 
None of then1 refer to a deficiency in fronta<re 
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and, as j t has been before shown, a deficiency in 
area does not exist in the present case. 

It is respectfully contended that the appel-
lant's case is based upon a n1isconception of the 
language of the lease and an attempt to read 
into it a meaning of which it is not capable. I t 
is therefore urged that the appeal should be dis-
missed. 

Respectfully submitted, 

HOvVE & DA VIS, 
Attorneys for Def endant-Appellee. 

ED"\iV ARD L. DA VIS, 
Of Counsel. 




