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1. CLARIFICASIOII OF I{OTICE TO I{EOLESALERS IJID DISTRIBSTORS AIt
APPE"ARED IN BULLETIII 2447, ITE}' 3 (OCTOBAR 20, 1986} ADVISIITG
TEAT DELIVERY OF AI,COHOLIC BEVERAGE ORDERS TO AREAS COITROLLED OR
DESIGNATED BY A RETAIL LICENSEE BUT gIHICE ARE NOT PART OF TNE
RETAIL LICEI{SED PREIIISES IS PROIIIBITED - EJXCEPTIOII IT CERTAII|
LII,TITED SITUATIOTS.

Following publlcatlon of the notlce ln the last bulletin,
Bulletin 2447, Iten 3 (October 20, 1986), a situatlon was brought to
the attentlon of the Dllector whereby the retall licensed prenises ls
located Ln a portlon of a larger prernlses (such as a supernarket) and
thele ls only a slngle foading dock whlch nust serve both the
llcensed retail preralses and the unllcensed other busl.ness. Although
the whof esaler night be able to bring the alcohollc beverages from
the loading dock and through the unlicensed prenlses to the llcensed
preDises, liabtltty lnsurance restr.lctions Day pre'lent the
wholesalerts delivery pelson fron dolng ao.

In such sltuatlon, or ln a sinllar set of cl.rcumstances, the
previous notice ls nodtfted to the extent that a retall licensee,
havlng a common loadlng dock or receivlng area which ls away fron and
not a part of the llcensed prenises, may accept dell.veries of
alcohollc beverageE at the comnon loadlng dock or receiving area,
provlded such product ls accepted by the retail llcensee or one of
its employees (who ls listed on the E-1{1-A forn), and provlded
furtfter that ltnnediatel.y theleafte! the retail licensee or lte
enployee transports the product to the licensed prenlses. If ttle
slze of the deflvery ls Buch that the transpolting cannot be done in
one trlp or load, the transportlng nay be acconplished in nultiplc
loads so long as such transportlng ls cont.lnuous and there ls no
storage or ]eavlng of the product at the loading dock or in the
receivlng area for any perlod beyond that necessary to conplete the
transporting of the nultiple loade to the .licensed prenises.

2. I{OTICE: SUBSCRIPTIONS FOR r98? A.B.C. BULLETII|S.

The Alcohol.lc Beverage control Bulletins ale publlshed on an as
needed basls throughout the calendar year. Subscriptlons are 925.OO
per year and subscribers receive all coples of the bulletin published
for that calendar year, To begln or renew a subscliptlon,
subscribers should send thelr check or Eoney order for S25.Oo,
payable to the Divislon of A.B.C., along wlth thelr nane and fufl
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rnalllng addreas to: Divislon of Alcoholic Beverage control
(Attenilon: ABC Bulletln subscriptlon servlce), Rlchard J. Hughes
Justlce Conplex, cN-o87, Trenton, NJ 08625-oo87'

subscrlbers who are governnent offlcials and are ordering ln an
offlclaf capacity, please lnclude tltle and Jurisdictlon' A voucher
Day also be utilized for PaYrnent.

3.FIlrALoRDERINPRooEEDINGSBRoUGBTPURSUANTTof.J.S.A'33:1-93.5
ETsEQ.BYSEVERALPLENARYmtoLEsALERSAGAINSTPREMIEREI|INE

MERCEAI{TS , INC . , AND REMII I{ARTIII.

The following ls the Final older lssued by the Dlrector followlng
a settlement in the discrimination proceedlngs brought . Pursuant to
N.J.5.A.33:1-g3.6etg'eq,Thebasisforthefilingofthepetltions
ls set forth in the order:

STATE OF NBW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY

DIVISION OF ALCOHOLIC BEVER,AGE CONTROL

ABC Docket Nos.
11-83-295, 11-83-298 ,

WINES & SPIRITS, INC., FLAGSTAFF LIQUOR ANd 11-83-3OO
CO., AND BANNER LIQUoR CO., ) (consolldated)

(Petltlon Proceedlngs
Petltioners, ) under N.J.S.A. 39:1-93'61

v3.

PREMIERE WINE MERCHANTS, II{C. ,
REMY MARTIN AMERIQUE, INC.,
and E. REMY MARTIN & CO.,

REITMAN INDUSTRIES,

Petltloner, )

. vs. )

PREMIERE WINE MERCHANTS, INC., )
REMY MARTIN AMERIQUE, INC.,
and E. REMY MARTIN & CO., )

Respondents )

FII{AL ORDBR
DIRECTING RESPONDENTS

) TO RETAII{ PETIIIONERS
AS AUTIIORIZED DISTRIBUTORS

) oF REMY I.{ARTTN V.S.O.P.
AND V. S. COGNACS,

:::::i:::::_-------l 13"I;":iil3."F13313l:
AND GR.ANTING CERTAI}I

) OTHER RELIEF
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F. & A. DISTRIBUTING CO., GILLHAUS
BEVERAGE CO., INC. and MERCHANTS WII{E
& LIQUOR CO.,

PetitlonerB,
ua.
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I

)

PREMIERE VIINE MERCHANTS, INC.
REMY MARTIN AMERIQUE, INC.,
ANd E. REMY MARTIN & CO.,

I

I

Respondenta )

Sidney Berg, Esg., Attorney for petltioners, Joseph H. Reinfeld,
Inc., et al .

Lowensteln, Sandler, Brochin, Kohl , Fisher, Boylan & Meanor, Esqa.
(Theodore V. 9felle, Jr., Esq. and David B. Zabel, Esgs.),
Attorneys for Petltloner, Reitnan Industries

DrAlessandro, Sussnatt, Jacovlno & Mahoney, Esqs. ( Edward G.
DrAlessandro, Esq.), Attorneys fo! petitloners, F. & A,
Distributlng Co., et al .

Greenstone and Sokol , Esga. (Kenneth H. Mack, Esq.), Attorneys for
Respondente

Parker Auspitz Neesetnann & Delehanty p.C. (Jack C. Auspltz, Esq.),
of l{ew York, lfew York, Of Counsel for Respondentg

BY THE DIRECTOR:

Each of the petltloners ln thls consolldated natter ftled
verifled petltions $rith the Dlrector of the DLvision of Alcoholic
Beverage Control pursuant to JV.J.S.A. 33:1-93.6 et seg., and
N.J.A.C. 13l.2-18.1 et seg'., alleglng that petltioners had for toany
years been duly llcensed wholesalers and authorlzed by respondents
to se]l Reny Martln cognacs and certain other producta, all of
whlch products petitloners asserted lrere "nationally advertlsed
brands", and that respondentE had attenpted to or lntended to
reasslgn the distrlbution of such Reny Martln eognac8 and othcrproducts to a slngle New Jelsey Plenary Wholesale Licensee or a
house of related llcensees, thereby terninatlng the authorlzatlon
to petltloners to sell auch productE. The 6aid petitlons asserted
that such reasslgnrnent was discrlninatory to petitloners and
vlofated II.J.S.A. 33:1-93.6 et aeq. Respondents denled thatpetltioners were authorlzed by then to aell the Reby Uartln cognacs
and other iroducts, but assirted that petltloners were n-rely
agents of Lnporters and only were authorized by auch ltnporters, and
Dot by respondents, to sell the productE. Respondents further
denled that all of, the producte, except Reny l.tartl.n V,S.O.P.
cogDac, were I'natlonally advertised brandsi withln the neanlng of
N.J.S.A. 33:1-93.6 et eeq..
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Upon the filtng of the petltlons, the Director consolldated tlre
three petltions and entered an order f,or lnterlocutory rellcf
pursuant to JV.J.A.C. 13.2-:-8.7, dlrectlng respondent8 to continue
selltng the ReBy trlartin cognacs and other products to thc
petitloners pendlng the flnat detelElnat.lon ln these matters.
Respondents have continued to sell euch Producta to petitloners,
but have not heretofore fited brand leglstratlons pursuant to
IV.J.s./|. 33:1-2 and N.J.A.C. 13:2-33.1 et seg. authorizing
pet.ltloners to 6e11 such producta.

No questlon was ralsed ln the proceedlngs aB to the ablllty of
the petitioners to pay for such products as ordered'

Extenslve dlscovery was undeltaken by the partles ln this
matter and the batter was called for hearing on JulY 10, 1985, at
which tlne and before which hearlng a settlenent agreenrent was
reached anong the parties, the terms of which agreenent wlll
ternlnate theie proce-dings and are ernbodled ln thls final order
and approved by the Director.

Accordlngly, lt ls, on thls 3oth day of Decenber, 1986' oRDERED

that:

1. Respondents, Prenlere lfine Merchants, Inc.i Remy Martln
Anerlque, fnc.; and E. ReEy Martin & Co.; shall tlnely and wlthout
dlscr{nlnation conplete the sale of anY and all Redy }larttn
V.S.O.P. Cognac and Reny Martln V.S. Cognac, which two products
the parties agree are "natlonally advertlsed brands" for purposes
of thise proceedings, ordered by any of the wlthln petltloners,
Joseph H, Relnfeld, Inc. t MaJestlc l{lnes & Splrits, Inc.;
Flagstaff Llquor Co.; Banner Llquor Co'; Reitnan Industrles; F' &
A. Distributing co.; Gillhaus Bevelage co., Inc.; and Merchants
gfine & Llquor Co.; or by Baxter i{arehouse Corp.; and auch
petitioners shall ttnely Pay for all ordered rnerchandlse ln
tccordance with the usual terns of sale of the respondents; and ln
such sales respondents shall not act contrary to the provisions of
N.J.5.A.33:1-93.6 ct seq'., and JV.J.A,C. L3:2-18.1 et seg'., but any
Euch sales shall be nade on equal terns as those with any othar
wholesalers to whon said cognacs Dlght be sold ln the state of New

Jersey.

2. The Pettttons as to Reny l'lartln Centaure l{apoleon Royal
cognac and neny l.tarttn Loul6 XIII Cognac are disnlssed without
pr-3udice; respondents, however, shall contlnue selllng the saLd
products to the petltloners naned ln paragraph l, above, as
luthorized wholesalers of such products, but wlthout preJudice to
any future rlghts of any parties arising frorn a change ln the law
or interpretatlon ther.of, or for any other reason.

3. The petition of petltioners, F. & A. Distrlbutlng Co';
Gillhaus Beverage Co., Inc.; and Merchants Wine & Liguor co', as to
Krug Chanpagne, is disnlssed wlth preJudlce.



BULLETIN 2448 PAGE 5

l. Respondent, Premiere wlne Merchants, Inc., shall, withln
20 days of the date of this Order, anend Brand Registrations No.
t'127 ( Reny lilarttn Loule XfII Cognac), l{o. 7729 ( Reny Uartln
v.s.o.P. cognac), l{o. 1?3o ( ReEy llartln v.s.o.P. sPecial Reserve
Cognac), lfo. 1?31 (Reny Martln V.S. Cognac), l{o. 23705 ( ReDy
Uartln XO Cognac), and No, 2?166 ( RerDy Martln l{aPofeon Cognac ) to
add as autho!ized wholesaler/dls tr ibutors of those brands and
products the petltionels naned ln paragraph one, above. Brand
Registration o. 1?26 ( ReDy ltartln Centaure l{apoleon Royaf Cognac )
shall also be anended to include petltloners as necessary.

5, This
out of the
fulther actlon
danages, wilf

order wlll terr0lnate aIl natters ln
facts alleged in the Petitions filed

dispute arislngf
herein, and no
any actlon forarlslng out of sald facts, including

be brought against any party by another party.

{.

6. All outstandlng notlons filed by any party to these
proceedlngs ale hereby dtsnissed. No costs shall be assessed
agalnst any party.

a/ John F, vassaiJo, Jt.
JOHN F, VASSALLO, JR.
D i rector

NOTICE REGARDIIIG SUBSCRIPTIONS FOR REVISIONS AI{D UPDATES TO TEE
ALCOHOI,IC BEVERAGE CONTROL EAT{DBOOK FOR RETATL LICENSEBS
EXTENSION OF 1986 SUBSCRIPTIONS TO COVER 1987.

When the AicohoJlc Beverage ConttoL Handbook foE Retali Licensees
was publlshed in the fall of 1985, subscrlptions were accepted for
revisions and updates to be lssued during the calendar year 1986 at a
cost of $6.oO with an ant.lclpation of two revislons and updates being
issued, Because the substantlal revlslons to A'B.C. Regulations that
were antlcipated to occur durlng 1986 dld not tnaterlallze during ttre
year, only one revislon and update vras pubf,lshed on June 30, 1986.

consequently, the 1986 subscrlptlons for the revisions and
updates to the Handbook are being extended to cover the next revision
and update that wllt be published. When that revlsion and updatc ls
published, it wifl lnclude a subscrlptlon application for future
revlsions and updates after the next one. All current subscribers
wilf recelve such applicatlon forn.

Licensees and other lnterested partles who have not subscrlbed to
the revislons and updates roay stlll do so by sendlng a check o! noney
order for 'S6.oO for each subscrLPtion to ttre Divislon of Alcoholic
Beverage control (Attention: Handbook Revlslon Service), Richard J.
Ilughes Justice Conplex, Ct{-O8?, Trenton, NJ 08625-OO87. Upon recelPt
of the subscriptlon order, the revislon lssued on June 30, 1986, wlll
lnrnediately be sent to the subscriber and the next revislon wlll be
6ent when publlehed.
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Addltional coples of tbe Handbook are also stifl avallable at the
cost of 95.O0 if plcked uP at the Dlvlsionts offlce ln Trenton' or
for 97,00 lf requested by !all.

5. STATE LICEI{SE TR.aT{SACTIOI{S - OCTOBER 20, 1986 TO DAIE.

LICEISE 
'YPE: 

LlCtLSE a: STATUS:

TrlnsDort.tlon llcense 3a0l-20-aal-001 lleY ltcense
t-rnd Llnk Trlnsportrtlon tnc lss. eff:
a07 ocean 8d 10/16146
Pol nt Ple.s.nt. llJ 087{2

Transpor!.tlon Llcense 3401-20-199-002 P!.ce to Pllce
Inter lletro Frttght tnc. lransfer iss-
Bldg t60 Rlver Terfiin.l Deyelopoent effi 10/21186(e.rny, IJ 07032
Fron: I Centr!l Avenue

It laurel, llJ

Plenlry fholeslle Ltcense 3401-23-aa2-001 tlet license
Deinh6rd ! Prrtneis lnc. iss. eff:
274 Cou nty Rord l0l20la6
Ten!fly. J 07670

Annual Stlt€ P€rllt 3401-14-{43-001 t{er llcense
llckarlnna Llauors. lnc. lss. eff:
ilJ Trinsit nR Tcr.ln.l 10127186
Hoboken, ilJ 07030

Plen.ry R!t!il Tr.nslt 3l0t-.|3-4it1-001 ler I lc.nse
L I cense - .lss. eff:
Bucc.neer ltl lnc. 10/27/85
J5S3609
Eelhar ll.rin! flry t35
8el rar, flJ 07753

Plen.ry Lholes.l€ tlcen5c 3101-23-415-001 ller llcense .
otsttller,e Stock USI Ltd 155. eff:
58-58 L.urel tloll Blvd l0/271a6
noo ds l de, tlY | 1377

Tr.nsport.tlon llclnse 3{01-20-446-001 ller licrnse
Elue Eagle Exprcss, Inc. lss. eff:
12 Confterce orlve l0l27l g5
Crrnford. t{J 07016

Publlc l.rehous€ 3401-28-447-001 Le, llcense
Hubert oplci ! Rose oplcl i!s. eff:
Donald Lozzl I Llnda oplcl tozu | 10/30/86
62 Flfth Avcnue
Hrrthorne, tlJ 07506

Annurl State Peirlt 3,f01-14-4{8-001 l{er |icense
G l|cc lnc. lss. €ff:
429 South Eroad Street 10/30/86
Tienton. flJ 08607

Plenlry fholesrl€ llc€rsc 3il0l-23-230-002 Pl!c! to Plrcc
Fgrnoso lrDorts, lnc. Trrnif€r lss.
580 Leesvllle AYenu! eff: 10/31/86
R.hv.y, NJ 07065
Froo: 190 Regl nt Avt

nlhrly, J 07055

Publlc l!t"eho!'c 3401-28-a49-00t fl€y llc€nse
ACC€,{ frrehousr, lnc. lss. €ff;
53-59 took Rd ll 15lg6
layonne. Iit 07002

lle- xlllt€! Dlstrtbstlng, Co 3400-25-t04-003 pllce to ?t!cr219-313 Flrst Street lrlnsfer t5s.
El I z.b€th. fJ 07?07 .rt. rr ,.rac
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L I CETSE TYPE:

^on! 
r L St.te Parllt

Hi gh t aYn. Inc.
E!gle Rgck Reservrtloo
Yest orlnge, 1,, 07052

Publ lc t.rehouse
iletro Iar€house I Dlst.
580 Leesvllle lveau€
R.hr.y, lJ 07065

L I CEISE 
':

3a0t - t4-{50-00 t

3,10l-28-l5l-001
Co.. lnc.

3i[0 ] -20-452-00 |
I nc.

340 t - t't-453-001

340 t -22-t5t-00t

3a0 r -28:a55-oo t

340 | -28-456-00 |

3{0l - t 8-,15 | -00 |

3t0 r -20-t53 -001

STAT U S:

tier ltcense
I ss. cff:
| | t 10186

Ier I ic€nse
l5s. €ff
11 1r2 / 46

l{er I !cense

t1/'t2t86

ller I icense
lss. eff:
1r I 13185

l{er I I cense
iss- €ff:
| | t't7 t86

lleY I I c€nse
iss. eff:
1t /2t /86

tev I t cense
lss. €ff:
11/ 25186

lleY I i cense
i ss. eff:
1219 /A6

l{er L cenge
lss. eff:
t2l t 0186

ler I I cens€
I ss. eff :
12 t 10185

Erp.ns I on of
Prenl ses, l5 s.
eft; 12119/85

ller L c€nse
I s3. cff:
| 2I t9185

I€r I lc?n9e
I ss. cff:
| 2l r9la5

Corpor!te

Iransport!t ron l tcensellet.o g.rehouse ! Dlst. Co.,
580 L€esrille tvenue
R!hr.y, xJ 07065

Annu!l State Perrlt
Hal I Street St.tioo, lnc.Strtlon Squ.re
Court !nd Stuyyesant Avenucs
Lyndhurst, lJ 0707t

f!r!| gl ncrjt
Ii r!.m Suamerski I I
RD 2 tl.rllnEer Rordgel l€ t'le.d, J 08502

fioe-fhoIeseIe
Cora, Inc.
929 8.nta Pl ace
Ri dgefiel d, tlJ 07557

Publ I c l.rehouse
L t J lorld 0tstributors. ttlc.
100 Centr.l Ayenue Bldg t20
{e. rny, liJ 07032

Tr.nsport.tlon llcense 340t-20-a58-00.|
Centrr I Dlvlslon, lnc.
535-J Pres s I ejr ld
P.0.8or 34303
Ch.rlotte. tlc 28234

Cynt.hl r tlurlry 34Ot -25-459-OOlI 8rl dg€ Pl rz!
fo.t Le€, t{J 0702,t

publ I c tlrrehotse 340t-2A-460-O0l
Cheetah Tra'lstcr Lttt
395 ll I Yood Rd
Cl lfton, tlJ 070t?

L tel ted fhol!srte lleens€ 3401-29-a24-0Oz
Herl tage Ylntners IoDorts, lnc.
3 Erooks l de lt.nu.
tleY Srunsrlcl, lJ
Publ I c ll!rehous!
Superlor tarehousc CorD
1600 US lt{Y one Box 6{7
L l ndeo, lJ 07035
TransDortatlon llc!n3!
t{atur!l' Beverages Illc
T/A 86b Botur ltucttng
nD 3 Bor 638
tloscor,Pl l8il4a
Publ I c L.rehousc 3{00-e8-973-005
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6. DrSCrPLrt{ARy PRoCEEDTNGS (CrTy OF TRElITOil] - tREl{TOl{ COUI{CrLtrAl{
POSSESSI}IG AlI "UI{DISCI.,OSBD ITTEREST" IN RE1AIL LICENSE, FAILURE
TO }TAINTAIII TRUE BOOKS, AND IUPROPER LTCEilSE RENEWAI,S III
VIOLATIOII OF f,.J.S.r. 33:1-2O - PLENARY RETATIJ CONSI'UPTIOT
T,ICENSE REVOKED.

STATE OF NEW JEFSEY
DEPARTUENT OF LAW AND PUBLIC SAFETY

DIVISION OF AICOHOLIC BEVERAGE CONTROL

rN TBE ITIATTER OF DTSCIPLTNARY
PROCEEDINGS AGAINST:

334 NORTH BROAD CORPORATTON
tla THE BASE!,IENT, alk/a r]Tzl
225 NORTH YIARREN S?REET
TFEN?ON, NEW JERSEY

HOLDER OF PLENANY RETATL
CONSUMPTION I,ICENSE NO.
1111-33-039-003 rssuED BY
THE CITY COUNCT! OF TRENTON

F TNAL CONCLUSIONS SUSTAINING
GUILT TO CHARGES AND FINAI
ORDER REVOKING LTCENSE.

oAL DxT. NO. ABC 5883-85

AGANCy DXT. NO. S-14,955
g-07 4 84-04 {

were subroitted
Pursuant toFinaI Decision
oPeration of

)

,

t

'
,

I

l
Nancy Mahony, Esq., Law Assistant, Representing the Division
Xevin M. Wolfe, Esq., Representing the Licensee

INITIAL DECISION

IIoNoRABLE WTLLTA!! B. PALLERIA, ADITINISTRAUVE LAW JUDGE

Decideil: iluly 10, 1986 Receiveil: July 10, 19 86

BY THE DIRECTOR:

No written Exceptions to the Inltial Decision
on bebalf of either party as is otEEEil[EE FennIEEed
l{.J.4:Ca 13:2-19.6. The tine provided to render ain this matter was extended to September 2, 1996 by
N.J.A.C. 1:1-4.1.

The Licensee was charged with the followlng four allegedtviolations: (11'failedl to disclose in the 199{-65 license -
fpplication the interest of llohra rd D. Fl-tzgerald in the license or
business conducted in violatLon of N.J.s-A: 33: l-2St el aideil and
abetted lloward D. Fitzgerald to exeiETFe-The rights and privilegesof the license contrary to N.J.s.A. 33:1-26 and Ln viola-tion of-N.J.s.A. 33:t-52; (31 faireE- to Tl=close ln the 1984-85 license
aPPlication that ltoward D. Fitzgerald held an interest in tbecorporate license in violatlon of n.,l.S.A. 33:l-25; and (rt) failedtto have anal keep true books of acc6Ei-t--fi-connectlon with theoperation and conduct of tbe licensed premiaes in violatlon ofN.J.A.C. l3z2-23.32.



rn addition, ttre Division alleged that the 1984-85 andl 1985-86
license renewals should be declareil voLdl frorn the date of their
issuance because lloward D. Fitzgerald hail an interest in the
license whlle he uas r councilrnan in Trenton and as such ras a
Eenber of the issulng authority, shich is prohibited by N.J.S.A.
33: 1-20.

_ Upon the entry of a plea of not guilty to the referenceil
charges, the file was forwardedl to tha office of Administrative taw
_for a heari-ng. After review of arl the evidence, the Administrative.
Laht-Judge found the LicenEee guilty of all of the charges. TheAdministrative Law Judge ther-aftel concluded that aIl-of theviolatioDs, taken togeiher, warranted revocation. Fe further
determined that since a nember of the issuing authority had anundisclosed interest in the license. the lic6nse shoulE be declareitnuIl anil voi-d, because that authority had no jurisdiction to issuea license in which a member trait an iirterest. fr.,f . s.e. 33:1-20.

- f ?.g"pt the baEic factual findlngs and conclusions of law ofthe Adrninistrative Lan Judge as my own-herein and adopt same. The
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recomrnended penalty, vhich I herein arecot neDcled _penaltyr. yhich I herein adopt, appears to be the only
Proper reneily in such case Ln view of the undisclosed interest oiproper remeqy rn sucn case ln vien of the undigclosed interest of a
member of the local issuing authority. ry.J.S.A. 33:1-20. Thehistory of continuing vlotitions acc-rued-Ey-Tll3 license vhile aninterest in same was held by a member of tie issuing authority andthe irnprobable ability to correct such violative coiductnecessitates the revocation of this license. Cf., In tbe l{atter.of HolIy Golf_end gguntrv Club, Bulletin 2442,-Eem-Tz:-l- aTFE-per curiarn ( npp. piv. a:552e-83F6;-TgE5) (unreported). 

-Accordingly, it L6 on this 2nd day of Septenber, 1986,

ORDERED that Plenary Retail Consumption License No.
1111-33-039-003 issued by the City Coun-il of the City of ?rentonto 335 North Broad Corporationr t/a lthe Basement, a/k/a Fitzr, in
an Lnactive status, be and the sarne is hereby revokeil effective
immed i ately.

APPENDIX: INITTAL DECISION BELOI{
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H-0748444J

DTWSION OP AICOHOITC

BBVERAGE CONTROI,,

Petitionen,

v.
334 NORIE BROAD CORPORAIIOX
T/A TEE BASEMENT, A/KIAPIIT,

Respondent.

Nancy ahony, Iaw Assistant, for petitioner (W. Cary Edwardq Attorney Geneml of
New Jersey, attorney)

Kevin M. Wolfe, Esq., for respondent

Record Closed: May 26, 1986

BEFORE T9ILIIAM B. PALI,EBIAI AIJ:

Decided: Juty 10, t 986

STATEMENT OF THE CASE

The Direetor of the Division of Aleoholic Beverage Contrpl (Division) seeks

the revocation of Plenary Retail Consumption Lieense No. 1111-33-039-003 formerly
located at 225 North Warren Street, Tlenton. As the basis fon its proposed revocation'
the Division contends by way of amended complsint that the corporate licensee:

(d Failed to disclose ln t}|e 1984-85 lieense application ttre
interest of tfoward D, Fitzgerald in the lieerse or business
condueted in violation of N.J.S.A. t8:1-25.
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(b) Aided and abetted tloward D. Fitzgerald to exercise the
rights and privileges of the lieense eontrary to .$1[!!.
33:1-26 and in violation of !.I&& 33:1-52.

(c) Failed to disclose ln the 198{-85 lieense applieation thet
Howard D. Fitzgerald held an interest in the corporate
lieense in violation of \!!,.1!. 33:1-25.

(d) Failed to have and keep true books of aceount in conneetion
with the operation and conduct of the licensed premises in
violation of N.J.A.C. 13z2-23.32.

In addition, the Division alleges that the 1984-85 and 1985-86 renewal Ucenses should be

declared void from the date of their issuanee beeause lloward D. Fitzgerald had an

interest in the lieense ivhite he was a couneilman in Trenton (a member of the issuing

authority) which is prohitibed by N.J.S.A. 33:1-20.

Respondent does not dispute a lefge portion of the faets offered by the

Division. The licensee simply contends firstly that Mf. Fitzgeraldrs assoeiation with the

premises, business, Iieense and eorporate principal does not eonstitute I prohibited

undisclosed interest end, therefore, the compl,aint sbould be dismissed. Seeondly, the

lieensee suggests, alternatively, that even if there was a prohibited undisclosed interestt

the violation was a technical one and the person who was undisclosed was not disqualified

from holding a plenary retail consumption license. Therefore, the Penalty should be

something less than license revoeation

PROCEDURAL HISTORY

In February 1985, the initial compl,aint and Order to Show Cause was issued by

the Division (Exhibit C-f). On September 19, 1985, the matter was transmitted to the

Office of Adminlstrative l,aw (OAL) for consideration es e eontested case ln accotdance

with N.J.S.A. 52r1{B-1 g! g. and N.J.S.A. 52:14F-1 g! g. A prehearing conference was

held on November 11, 1985, at which time the mattel was scheduled for hearing on

January 2?, 1986. Based upon fepresentation of counsel that the matter was settled' the

January 2?, 1986 hearing date was adjourned and subsequently rescheduled for March 26,

1986. On the March 26, 1986 hearing date an amended complaint (Exhibit c-2) was

executed and thus the parties requested and were granted a further adjournment. A
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tupplemental prehearing conference was condueted on that date et which time a
eompulsory discovery schedule and a peremptory hearing date of April 23, 1986 were
established. Ttre hearing in the matter was conducted on April 23 and April 29, 1986. At
the close of hearing, the parties requested and were granted an additional period to
prepare and file post-hearing submissions. The record closed as scheduled on May 26,
1986.

rACTS

The bulk of the evidence presented in this matter consists of joint exhibits, a
listing of which is appended hereto. In addition, a series of exhibits were provided by
petitioner, the authenticity and accuraey of which are uncontroverted. They are also
listed in the attached appendix as Exhibits P-l through P-8. The testimony provided both
by witnesses for the Division and the lieensee do not conflict in any material part. tghile
eaeh of the parties may wish to give g"eater or lesser weight to a particular faet or
suggest rn interpretatlon thereof different from the other, the material and relevant
facts aFe vitrually uncontroverted. Thus, based upon the testimony and evidence
submitted, I make the following findings of faetr

Mr. Joseph Finn, has resided at i1383 Garfield Lane, Trevose, Pennsylvania for
19 years. Between 1950 and lg?1, he was a member of the united stetes Air Force from
which he retired. In t97r he became employed as a counsellor for the Bucks county
Intermediate unit from which he retired in April 198s. In 1984 Mr. Finn was also actively
eampaigning for the Assembly seat in Pennsylvaniars 18th Legislative District. kr
addition, he was Eastern Division President ol the United Affiliated Beverage Association,
an organization of urban liquor retailers.

The 334 North Broad Coporation is a corporation authorized to do business in
the State of New Jersey. It was formed in 19?8 by Mr. Finn who has been and continues
to be the only reeorded stockholder and corporate officer (Exhibit J-2L The initial eapital
outl,ay for the cofporation was a $lor000 investment by Mr. pinn and the assumpfion of
approximately i48,000 in outstanding mortgq$es tn a tavern located at 33{ Broad street,
Ttenton. The corporation thus aequired the present liquor lieense, the tavern and lts
contents at 334 North Board Street, Ttenton
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Mr. Finn aetively operated the tavern at this location until 1981r when the

buil<ting end its contents, includirg the records of the business were destroyett by fire'

Tbe liquor license was renewed for 1982-83 8nd 1983-84r however, lt was not applied to

any location

In late 1983 or esrly 1984, Mr. Finn became aware that the license would not

be renewed again untess he aetivated it, that ls, located it at a site and did business under

the license. ln order to do that, a commercial location was sought. Mr. Finn eontacted

Mr. Horverd Fitzgerald, a friend of 25 or 30 years. Mr. Fitzgerald lived in T[enton a'ld

was then and remained at .rr times relevent to this proceeding, a Tlenton City

Couneilmen. In February 1984, Mr. Fitzgerald entered into a contraet to purchase e

vacant building at 225 North Warren Street from the Ttenton Neighborhood Family Health

Center, Inc. (Exhibit J-22). Ttre eonhaet calls for a elosing date of April 15' 198{.. 
.

On April 2, !g84, the respondent corporation, by Mr. Finnt applied for a place-

to?lace transler of the Uquor license to the 223 North Warren Street location (Exhibit

J-9). Thus, at least as early as April 2, 198{, Mr. Finn had diseussed and negotiated with

Mr. Fitzgerald the placement of the liquor Ucense at the 225 North Warren Street

address. On May 14, 1984 lesPondent fited a renewal application for the 1984-85 license

(Exhibit J-1) at the North lgarren Street location. tt was not until May 30r 1984 that the

ti e to the warren street building ultimately passed to Mr. Fitzgerald (Exhibtt J-3).

By lease, dated April 15, 1984, Mr. Pitzgerald leased the first level of the 225

North Warren Street groperty to the 334 North Broad Corporation for five years'

beginning on May 1, 1984 for a monthly rent of 121094. Although tbe lease was to extend

over a five-year period, the lieensee eeased operations at the loeation on oetober ?r 1985.

The 1984 transfer and renewal applicatlon (Exhibits J-9 and J-1 respectively)

were eompleted'ln the handwriting of Trenton City Police Detective Edward Pranks.

Detective Franks completed the applications as he understood the information' then

turned the document over to Mr. Finn who was instructed to review the application to

assure that the answers wete correct. Mr. Finn did so and then executed the documents

on behalf of the 33rt North Broad Corporation" Ttre place-toalace transfer application is

dated April 2, 1984 and the renewal application is dated May l{t 1981' At page two of

both applieations, the dnly trade name referred to ls the'The Basement'n At Page 5 of

both applications question number 2 requests the namesr title end municipali$t of any
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pepson who holds a beneficial interest ln the tieense or any person named in the
epplicetion who ts a member of a license issuing authority. Ttris question was not
answered on either fom. At page ? of both appucations, question nu mber 1 asks if any
person other thsn the applicent has any direct or indirect interest ln the license applied
for. Tlris question ln answered in the negative. euestion nu mber 3 on page 1l of each
application also requests the eorporate appliesnt to pmvide complete information on all
offieers as well es the merager or other individual responsible for the business to b€
conducted at the licensed premises. Mr. Finn is the only person tisted on both
applieations. Mr. Fitzgeraldts name is located onee on each of the applicetions and that is
at pege 3 where the lessor of the premises is identified.

The 1985-86 renewal apptication for the 934 North Board corporation dated
May 30' 1985, is a sbort form one?age guestionnaire. tt reguires the applicant to aertify
the accuracy of the information contained in the 1984-85 application. If the answer is
wrong or I charge in the cireumstances requires that the Fesponse be different fiom the
original, the appucant is required to file a eorreeted enswer. on the May lggs renewal
applieation, Mr. Finn cheeked all answers affirmatively, thus adopting the aecuracy of the
198{-85 appliaation.

In u abort mid-1984 Mr. Fitzgerald and Mr. Finn became principals in a
commercial yenturc the object of whicb was to place a shopping mall et tl|e inteBeetion
of Brunswick Avenue and North Broad street across from the Batde Monument park ln
Ttenton. The venturc project ealled rone Monument sguare" was to be funded, ln part, bv
a $151000 loan to Messers. Fitzgerald and Finn from James Earmon, a phitadelphia

investor- lbe money was prcvided to Finn and Fitzgerald who, ln tum €xecuted a
promisory note to Barmon. The money was depGited into the personal checking account
of Mr. Fitzgerald and during the months of April thrcugh september 1994, the expenses of
the [eensee and Mr. Pitzgeratd were paid qrt of thst aecount. In addition, on May 1,

1984, a $3,500 cbeck was drawn on the aaeount payable to the city of Trenton. The cheek
was tendered to the city as an option payment for the vacant land on North Broad street,
the proposed site of One Monument Square.

On September 12, 1984, the 334 North Broad Cofporation opened a corporate
cheekirg account at the catitol state Bank (B.hibit J-0. The signaturc card fc the
withdrawal of funds reflects Mr. Finn and Mr. Fitzgerald to be tlre corporate preEident
and vicelresldent, respectively, and both authorized slgnator. The corporate resolution
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attaehed to the signature card is dated september E, 1984 and reflects Mr. Fitzgerald as
treasurer of the 334 North Broad Corporation.

It is coneeded that, at some point durirg the early phase of the starttp period
for the business at 225 North lyarren street, Mr. Fitzgerald was hired to menage the
operation of the tavern. caDeelled checks datirg from mid-April refleet payments from
lUr. Pitzgeraldrs personal checking aeeount to various suppliers and eontractors which
correspond with expenses on the books of the 334 North Broad Corporation. In addition, it
is agreed that Mr. Fitzgerald managed the premises for Mr. Finn for an agreed upon salary
of $200 weekty.

It is also uncontroverted that during the ectual eourse of the lease (Apdl 1984

to October 1985) Mr. Fitzgerald did not receive the $2,084 m onttily rental no the weekly
$200 managerrs salara. Mr. Finn explained that the renovations neeessary to eomply with
the Trenton building regulations were substantiany gfeater than Mr. Finn and
Mr. Fitzgerald first thought and therefore, all of the reaeipts and investment funds were
used for the additionat ahd initiany unantieipated renovations. It is eonceded, thercfore,
that Mr. Fitzgerald managed the premises at 22s North wa$en street for over a year
without eompensation and leased the same premises to the lieensee without receiving rent
for the same period.

On September 11, 1984, Inspeetor Baron Van Liew of the Alcoholc Beverage
control Enforcement Bureau visited the licersed premises. He observed a four foot
square sign on the outside of the buildirg readirg, trFitz.n slpruy after identifyirg
himself to the barmaid, Mr. Finn and Mr. Fitzgerald arrived at the prcmises.
Mr. Fitzgerald was identified at that time as t}e manager and Mr. Finn the licensee.
Inspector van Liew testified that both Mr. Fitzgerald and Mr. Finn werp eooperative and

Provided the information requested. Tbe doauments provided by Messrs. Fitzgerald and
Finn included the book of account (a copy which has been marked as Exhibit J-6). It
reflects the t€ceipts aad expenditures fa the corporation between approximately April
1984 and september 23, 1984. It does not reflect the source or amount of the original
investment monies used to acquire the license in 19?8. Nor does it reflect the source or
amount of investment monies used to renovate and supply the North lvalren Street tavern.

It is also uneontested that tn August of 1985 the 334 North Broad Corporation
made applieation to the Division of Alcoholic Beverage Contr\ol fc a special permtt to
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eonduct a soeial affair on Auglst 31 and september 1, 1985 outdoors (Exhibit J-12A). the

application is on behalf of the 334 North Bfoad street corporation and is signed by

Mr. Fitzgerald as ttte manager. At or about ttle Eeme time Mr' Fitzgerald filed an

applicetion for a catering permit with the Division of Alcoholie Beverage control. The

applcation sought a Epecial Permit to serve alooholic beverages off of the premises of the

334 North Broad street corportation on september 5 through 8, 1985' Again

Mr. Fitzgerald executed the application as the authorized signator of the licensee and as

the person to whom the permit should be sent.

' 'Jhe petitioner also provided certified copies of the minutes of the meetings of

the city council of 1lenton on June 21, 1984 (Exhibit J-11) and June 6, 1985 (Exhibit

J-10). tt rvas at these meetings that the city council voted the adoption of resolution to

grant the Division of Alcoholie Beverages annual lieenses to the 334 North Broad street

Corporation. The minutes Fefleet that Mr. Fitzgerald abstained from the vote on tire 334

North Broad street corporation lieense in 198d and was absent from the vote at the 1985

meeting.

The license in question has been inaetive since approximately october 1985

(Exhibit J-2?) and on February 13, 1986 the North lfa*en street proPerty was sold to the

city of Tlenton (Exhibit J-29).

DISCUSSION

Counts I and m

The above counts of the amended complaint charge Mr' Finn as the sole

principal of the 334 North Broad Street Corporation wlth:

Failing.todiscloseinthelg84-1985lieenseappfieationtheinterestofHoward

. Fitzgerald in the licensed premises.

I note that counts t and ttr char€e virtually the same conduct. Although there

was testimony and documentary evidenbe presented concerning tlre 1985-86 lieense

application, the original and amended complaint (Exhibits C-l and C-2) do not specifieally

charge a fatsification or misrepresentation therein. The 1984-85 place-toalace transfer
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epplicetion (Exhibit J-9) and tlre renewal applieation (Exhibit J-1) reflect virtuauy
identical responsc to questions concernirg ownershp or beneficiat interest, managerial
status, and trade name.

On page 2 of t}le applicatiors, the [ceruee is asked to provide all trade names

or other names under which the licensee will be doing business. Both applieations do not
reveal that the licensed premises was being or was abort to be operated under the trade
name nFitz.n l{hile Mr. Pinn, both in testimony and affidavit reflects that the use of the
name 'Fitzn wo.rld, in his view, enhanee the business of the tavern, and t}tat a sign was
placed over the tavern rcflecting the location to be tFitzrt this wes not revealed in the
lieense alrplication.

Question 2 at page 5 of eaeh appIcation requires the applicant to provide the
name, title, and munieipality of any person named in the application on any pepson'yybo

has a beneficial intefest in the license who is a member of e Ucense issuing autiority.
Mr. Fitzgefald's name, title, and municipality were not prcvided in either applicstion even

though he was named on page 3 as the lessor of the premises and, at the time, he was a
eouncilman in the city of Trenton. Thus, Mr. Finn and the 334 North Broad SEeet
Corporation diil not properly arswer the guestion. However, the question remains
concernirg the lieenseers obligation to reveal the name of Mr. Fitzgerald, not only due to
his status as a listed lessor, but also because of his ninterestn in the premises end license.
The resolution of this question also bears upon the alleged omission at question numben I
of page ? of the app[cation. There the applicant is required to list any individual who has

a direct or indifect interest ln the license applied for. Thus the question is whether
Mr. Fitzgeraldts involvement in the business of the ticensee is sufficient to constitute
either a beneficial interest of a direct or indirect interest. The Appellate Division
treated the concepts of ninterestr in Packard-Bamberger etc. v. Borough

Oakland, 8? N.J. Suoer. 92, 9{ (App. Div. 1965). Quotirg the 196{ New Jersey Suptrme

Cou?t ease of Grqnd Union Company v. Sills, 43 N.J. 390, the cort gr.rides us in
lnterpreting the terms in the Alcohol Beverage Control Act as followss

The purpce underlying the legisletive use of the of t}te phrase
rbeneficial interestrr a phrase which appears throughout the law
(Moltana Catholie Missions v. Missoldq CgudlX, 200 q.S. 118, 127-

erb
ls N.J. qDE lB9, 205-(EFex c15 N.J. Srper. l89r 206 (Essex Cty. Ct. 1951h In re Armistead,362
Mo.960,245 S.W.2d 115, 148 (1952)), seems elear enough; it, eldtg
Fi-ttr the com[-arab-iE phrase Eirectly or indirectty intereited,t ras
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conteined in the original Control Act (! 1933, c. 1136' p 1193,
1205) and was intended to inelude ownenship interests in the broatl
or eeuitable sense rather than in the narrow or technical seme.
maf cefiC marglnal situations may present elose questiotrs for
determination does not indicate that the statutory language ls too
uncertain. State v. Hudson Countv News Co.. suora. 35 N.J. (28d).uncertain. State v. HudsonlggglllIglglb, supra, (284r,
at pp: 29?-mi6-ny refEiaces to
benefieial and direct or indirect interests which appear in the
regllations or application forms issued by the Division of Alcoholic
Beverage Control have long been applied administratively without
any sigrrificant difficulty.n (at pp. 408-409; emphasis added)

Although the AppeUate Division ln Paekard-Bamberger refused to extend the

concept of beneficial interest to a contraet vendee in a multiple license holder situation

until actual transfer of the lieense, the terms, tbeneficialn and nindireet intefest' have

been expansively applied to oerner.ship interest in the brcadest equitable sense.

CONCLUSION

Counts I and III

I CONCLIIDE that the following evidence reflects Mr. Fitzgerald's indirect
and benefieial interest in the license and business oonducted thereunder:

(a) fire placement of the rFitzn sigtr on the exterior of the licensed

premlses.

The comirgling of t}re personal snd corporate funds in [tr. Fitzgeraldrs

checking aeeounl

Ttre use of the comirgled funds to pay personal bills of Mr. Fitzgerald

out of Mr. Fitzgeraldts personal cheeking account and co$esponding

entries into the corporate business ledgers.

(d) The use of comirgled funds to pay for renovations of the licensed
premises.

(e) The use of eorporate funds to pay for an option to purchase land to be

used for the creation of a mall by Messers. Fitzgerald and Finn known as

One Monument Square.

(b)

(c)
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The Joint erecution of a pmmisory note to Mr. Ilarmon by Messers. Finn

and Fitzgerald for *15,000 which was used, at least in part, for
renovatirg and supplying t}|e lieense loeation.

Mr. Finnrs relinguishment of the deily management of the licensed

premises to Mr. Fitzgerald.

Mr. Fitzgeraldrs applieation on behalf of the license for two special

perrnits ln Auglst and September 1985.

the continuous non{rayment of the agfeed upon rental of $21084 mont}rly

from tbe 334 North Broad Street Corporation to Mr. Fitzgerald.

lbe aontinuous non?ayment of ttre $200 per week salary from thi SSI

North Broad Street Corpopation to M!. Fitzgemld.

Ttre identification of Mr. Fitzgerald as beasurer of the 334 North Broad

Street Corporatior on the checking account of the 334 North Broad

Street Corporation at Capitol State Bank.

(l) Mr. Finnrs admission at paragaph 12 of b&ibtt t-21 and his concession

ln testimony that he delegated the daify operation of the business to

Mr. Fltzgerald.

Ttrus, I conclude further that the 1984-85 Place-to?lace trarsfer applioation

and Ueense renewal appficetions were false, evasive, and m isleading ln not naming

Mr. Fitzgefald and pmviding the particular details requested at Page 5 question 2, page 7,

question 1, and page 11, instruction t

Although aounts I and III refer to the 1984-85 applieations sufficient evidence

was introduced to conclude thst the 1985-86 renewal questionnairc was similarily

deficient.

(f)

G)

ft)

(0

g)

(ld



PAGE 20

OAL DKT. NO. ABC 5883-85

BULLETIN 2448

grscussroN
Count 2

The director of the Division of Aleohotie Beverage Control charges that the
corporation vis-a-vis Mr. Finn aided and abetted Mr. Fitzgerald to exercise the rights and
privileges of the plenary retail consumption lieense contrary tb N.J.S.A. 33:l-26 in
violation of N.J.S.A. 3311-52. ln effect, the direetor aherges that Mr. Finn farmedout
the corporate license to Mr. Fitzgerald. The proofs are overwhelming and virtualy
uncontradieted that the day-to{ay contrcl of the affairs of the fieensed premises rested
in Mr. Fitzgerald. lle paid the bills, signed the ehecks, kept tlte books, obtained special
permit, and generally managed the entire business for Mr. Finn who was unable to do Bo

beeause of other obligations. In faet, the only act directly attributable to Mr. Pinn
concerning the lieensed premises is the executlon of the Alcoholie Beverage Control
applications. In addition, the sign on the faee of the building reading nFitzn was intended

to and did hold out to the publie that Mr. Fitzgerald held a possessory interest in the
tavern

As properly pointed out by petitioner, Mannies Cigarette Serviee v. Aidan
Corooration.4 N.J.A.R. 197, 206 and cases eited therein Gg_Chow v. Abg& 190 N.J. E&
588 (Ch. 1942); h re: Marra. A.B.C. Bulletin No. 222, ttem 2; tn re: Businessments

not amendable to a 'farm outn agreement whereby supervision and control thereof is
granted to aa individual other than the licensee.

In the present metter the licensee is a corporation fully owned by Mr. Finn
who, at the time ln question, had a fuU time Job in Pennsylvania and was running for an
Assembly seat from his home district. Admtttedly, he didn't have the time to devote to
tbe daily operation.of the licensed premises.

CONCLUSION

3*!2
From the evidence presented the conclusion is inescapable that between Aprit

ol 1984 and October of 1985 Mr. Fitzgenald exercised virtually unfettered dominion and
control over the conduct of the llcensed premises sufficient to constitute the exercise of
the rights and privileges of the corporate licensee. It ls equally apparent and t
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COXCLITDE that Mr. Fitzgerald exercised that domlnion and aontrol of the Ucensed

premises with the full knowledge and coment of the licensee.

DISCUSSION

Cont IV

In relevant part N.J.A.C. 13:2-23.32 provides:

All Ueensees shall have and keep a true book of books of aecount in
the English language wherein thene shall be entered a record of all

invested in the licensed business and the source
estm en mit

source oI au m
cou!.se o ora y ear

the book of account for the 334 North Broad Street Corporation (khibit J-6)

begirs with an e:eenditure page which reflects tbe payment of er<penses, some of which

appear to b€ dated as €arly as April 1984. Nowhere in the book of account has the
corporstion set forth:

(a) t}re amount of investment mon€y
(b) the source of investment mmey or
(c) t}te source of moneys received other than in the ordinary corse of

business.

Although Messrs. Fitzgerald and Finn testified at hearirg and Mr. Finn

provided a sworn affidavit concerning the emounts of the investment moneys and thelr
$urcer the book of account fails to refleet the entries. Mr. Finn has explained that the
records which reflected the fiscal basis for the aaquisition of the lieense and premises in
1978 were destroyed by fire. Although such an €xplanation accounts for the nonexistenee

of the original documents, copies of the documents surely could have been obtained or the
books of eecount properly reconstructed to refleet the sources and amounts of the original
investment.

Additionally, although Messts. Finn and Fitzgerald have prcvided an explan!-

tion for the source and amount of the funds used to renovate and supply the Nortb Warren

Street locetion, nelther the book of acaount nor supporting docu ments pmperly refleet the
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partiaularc of the transaetion. Indeed, even at the hearing in tiis matter no documentary
proof was offered by tbe licensee to rrebut the evidence of nondisclosute. The ledger

ebeets provided by the licensee reflect t}at tlre business' expenditures were far an ercess

of ordinary ineome for several weeks including the week endirg June 24\ 1984, when the
expenditues were over $101000 and the receipts totalled apprcximately $900. It was also

Mr. Pitzgeraldrs testimony tbat a person who wished to remain enonymous loened him

$10,000 to renovate tlre 225 North Wamen Street prcperty, although lt is rmclear whether

tbe licensed premises was the direct beneficiary of any or all of thb sum.

The petitioner correctly cites the case of In The Matter of Spilled, Ine., A.B.C.

hrlletin No. 2262, Item 3 at 15, (1970 in support of its position that a licenseers books of
aceount must truly reflect tbe totality of the business operation.n I elso note that In Ttre

Matter of White Oaks Liauor Shoppe, Ine., A.B.C. Bulletin No. 2210, Item 3 (19?5)

supPorts the proposition that unintentional failure to maintein true and complete bodks of
account is suffieient to find I violation of N.J.A.C. 13z2-23.32. However, the Director
therein corsidered the lack of intention as a factor in mitigation of penalty.

CONCLUSION

Count W

I CONCLUDB, upon a review of aI of the exhibits and the testimony of the

witnesses as reflected in the above findings that the 334 North Broad Street Corporation

lailed to keep true books of accoLnt in connection with the operation of t}e licerued

Premises. I CONCLUDB that the licensee failed to show a record of aII monies recieved
and the source of monies recieved other tian ln the ordinary cource of business-
specifically the original 19?8 investment funds, the funds received fipm Mr. Harmon and

the monies receivep by a yet undisclosed person which were used for renovations to the
North Wanen Street location. I also conclude that the book of account does not record all
monies expended from sueh receipts and the monies of the persons receivirg such monies

including thme renewal fees paid fon the April 1984 plaee-to?lace transfer application
and the 1984-85 license renewa! application.
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DISCUS$ON

Count 5

The final count of the amended complaint eharges that the license applieations

for tbe years 1984-85 end 1985-86 were imprcvidently renewed by the Council of the City
of Tlenton because lt{r. Fitzgerald held an interest in the business while a member of the

license issuirg authority. The petitioner urBes that the relatiorship between the lieensee

and Mr. Fitzgerald requiled the license application to be processed dbectly throqh the

State Division of Alcoholc Beverage Control and that sueh a failure violates N.J.S.A.

33:1-20. That statute provides, in relevant part:

No license other than a club license shall be issued under this
chapter by any issuing authorit5l to any member thereof or to any
corporation, ... !q qlrich member thereof ls interested
directlv or indirei any eatron lor
license may be made by such a member, corporation, organizationt
or association directly to the director who is hereby authorized to
issue such a license, subject to rules and regulations, upm the seme
terms and conditions and for tlre same fee as other licenses of the
same class are issued or are issuable by the said governing boad or
body.... (emphasis zupplied)

The petitioner suggests that a violation of this statutory provision should

result in a voiding of th€ subject license ab inltio.

the issue presented in this cornt is not whether Mr. Fitzge.rald was a city
eouncilman at the time in guestion but rather whether the involvement he had with the

lieense was sufficient to constitute a direct or lndireat interest therein. lt is undisputed

that Howard Fitzgerald was a memben of the Trenton City Council when the 1984-85 and

1985-86 license renewals for the subJect prenises were aonsidered 8nd approved. The

minutes of the meeting at which the approvals occurred reflect that on one of the dates

Mr. Fitzgepatd wds absent lnd on the other he abstained from the vote. It ls

uncontroverted elso that Mr. Fitzgerald was the m anagef of th€ licensed Premis* and

unilatepally eontrolled the day-toiay affairs of the business durirg the time ln question.

Although respondent's brief asserts that Mr. Fitzgerald did not aequirc the North Warren

Street property until May 30, 198{, tt ls evident that he and Mr. Finn were integrally

involved in the evolutior of the license and the acgulsition of the premises. Ttre book of
account for the licensee reflects expenditures attributable to the ficersed prcmises in

April of 198{.



Blenck v. Magrrolia' 38 N'J' 484 (1962)' recites that the obvious underlying

purpose of !.J€A 33:1-20 b not only to eliminate favoritism but slso the aPpearanee of

favoritism which might detract from the publicis perception of impartiality ln the

supervision and eontrcl of tbe liquor industry' tt is also clear frcm the eourtb observation

at page il94' that the Alcoholic Beverage Control Law should be liberally construed to

remedy abuses inherent in liquor traffic' In that regard' the interPretation of the eoncept

of ninterestn for purpces of the application of N'J'S'A' 33:1-20 has been extended even to

a remote association between a council member and an objector to a Ucense' See Paitakis

v. New Brunswick citv council, 126 N.' slgl 233 (App. Div. 19?4) and De Lotto'

P"o"ndiok 
"nd 

MoG"""v JE't P"t"t'on Bo'ouFh' A'B'C' Bulletin No' 115t1' Item 2

(195?).
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CONCLUSION

Count v

Considering the lessor-lessee rclationship between Mr' Fitzgerald and the

licensee, the fact that Mr. Fitzgerald was employed and scted as the managen of the

licensedpremisestot}lepointwhereithasbeenestab[shedthatMr.Finndel€atedall
authority for the oPeration of the [censed premises to Mr' Fitzgerald sufficient to

constitutea'farmout'nlcoNcLl,DBthatMr.Fitzgeraldhadasuffieientinterestinthe
334 North Brcad street CorPorationt the license lssued thereto and the business

transacted thereunder to require the ticense applications to be made direetly to tlre

Director of the Division of the Areoholic Beverage contrcl. I coNcLUDB further that

the licenseers failure to follow the statutory mandate renders the renewal ficenses granted

by the City of Trenton void for the 1984-85 and 1985-86 years'

SANCTION

The petitioner has proved by a preponderance of the credible evidence that:

(d in the 1984-85 lieense applications'

interest of Mr. Fitzgirald in the

thereunder;

the licensee failed to diselose the

licerse and business conducted

(b) t}re lieensee $tawfully del€ated the rights and privileges of the ficense

to Mr. Fitzgerald;
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(c) ln t5e 1984-85 license applications the licensee failed to disclose and

fatsely and ineccurately responded to questions concerning the interest

of Mr. Fitzgerald in the corporate licensee;

(d) ttre licensee faited to maintain a true book of accomt for the operation

and conduet of the lieensed premises by:

not recording all monies reeeivedt

failing to record the soutEe of all monies reeeived other than in the

ordinara eourse of business' and

3. faililg to t€cord the expenditures and to whom the monies were

paid; and

(e) the turdisctosed interest of Mr. Fitzgereld in the Alcoholic Beverage

Contnol lieense and the operation of the business thereunder, required

the 198{-85 anat 1985-86 Ueense renewals to be eonsidered by the

Director of the Division of the Alcoholic Beverage Control and thus were

lmprovidently issued and void at initio.

Ttre factors offered in aggravation of Penalty include:

the multiple violations herein zustained against the licenseer

the virtual assignment of tbe license and its rights and Privileges to 8n

undisclosed principal; and

(3) in reliance upon the cese ol In The Matter of Holly Golf and Country

ctub (App. Div.' A-5546-83T6) 1985' the implausability of correetive

aetion thus requiring revocation; and

the ultre vires renewal of the fieense for two year:.

2.

(1)

(2)
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In mitigation of penalty lhe r€cord reflects:

(a) no prior licensing violations sgainst the parties'

(b) the extent of cooperation by the parties in prcvidirg information to the

investigatorr and

(c) the undisclosed party (Mr. Fitzgerald) was not statutorily disqualified

from holding a plenaty retail consumption licerse.

The case at bar does not involve 3i mpty the nondisclcure of an otherwise

eligible person. It presents a series of statutora end regulatory violations which evidence

the fieenseers disegard for ttre fundamental principals of t]re Ucensirg Process. The

omissions and missiatements in the renewal and transfer applicatiors, particularly the

omission of Mr. Fitzgeraldts name from the seetion of the applieations requirirg the

enumeration of one named in the applications who is a member of the issuing authority'

are glaring. In addition, the absence of ctearly required investment amounts and sources

in the book of aeeount for the licensee and the integral involvement of a member of the

fusuing authority in the conduet of the ]icensed premises disuades me from exclusive

reliance upon the penalty comment at Page 60 of the Alcoholie Beverage Conttll

Handbook for retail licensees (Appendix A' Bespondentrs Brie0. There the handbook

suggests that license revocation will generatry not result 8s a penalty for failing to

properly disclose the interest of a person in the license, where t}re nondisclosed party ls

not disquatified fmm holding an interest. Here, thene ls substantially more than

inadvertent nondiselosure of an otherwise qualified person. Thus, while nondisalcure

taken alone might not result in rcvocation, nondisclosure eombined with the other

violations surely enhances the probabllity.

t CONCLUDB that the corPorate ficensee (334 North Broad Street

Corporatio its principal (Ur. find the undisclosed member of the issuing authority
(Mr. Fitzgerald) and their oommon association (One Monument Square) are so intertwined

ln a long term investment ventur.e that remedial or corrective actiors would be diffieult if
not lmpcsible. Based upon this, and, as a result of the multiplicity of violatidE' I
CONCLUDB that the license should be declared null and void as imprcvidently gfanted by

the City of Ttenton and revoked for the substantive regulatoly violations sustained herein.
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ORDER

Ir therefore, ORDBR that the cbapges against the lieensee are s.lstained on all
counts and that Plenary Retail consumption Liaense t 1111-33-039{103 heretofore
improvidently issued by the Trenton city councll is declared nuu 8nd void and REVOKED.

This reeommended decision may be affirmed, modified or rejected by the
DIRECTOR OF Tt{E DMSIOX OF ALCOHOIJC BEyBRAGB CONTROL, JOEN r.
vAssAlro' JR-, who by taw is empowered to make a final decision in this matter.
However, if John F. vassallo, Jr., does not so act in forty-five (4s) days and unless such
time [mit is otherwise extended, this reeommended deeision shau become a finat
decision in accordance with N. J.S.A. 52:148-10.

I hereby FILB my kritial Decision with JOEN F. VASSALIO, m-, for
consideration.

* * t* * a * | | t aar t t a a | | * * a * * * * | | :| *r3 r a * *

PUBLICATION OF BULLETIN 2448 IS HEREBY DIRECTED THIS

31ST DAY OF DECEMBER, 1986.

F. VASSALLO,
D IRECTOR


