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Summons.

(Piled )

Th e  St a t e  o f  Ne w  Je r s e y  to GoanmiD C. 
Kr u e g e r .

You a r e  H e r e b y  Su mmo n e d  to answer the an-
nexed complaint of Margaret Egan, an infant, by 
James B. Egan, her father, as next friend and 
James B. Egan, in an action at laiw in the New 
Jersey Supreme Court, Hudson Gounty. A nd  
Ta k e  No t ic e , that unless you file your answer to 
said complaint with the Clerk of the New Jersey 
Supreme Court, at Trenton, within twenty days 
after service upon you of this writ and the an-
nexed complaint, the plaintiffs may proceed in the 
suit and judgment may be entered against you.

W it n e s s , W il l ia m  S. Gu m  me r e , Chief Justice 
of the Supreme Court, at Trenton this twelfth 
day of November, One Thousand Nine Hundred 
and Twenty-five.

Ed w a r d  J. K e l l b h b r , 
Clerk.

Ro be r t  H. Do h e r t y ,
Attorney.
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Complaint.

(Filed )

J E W  JERSEY SUPREME COURT. I

__ '__________ £_ " t  ̂ I
20 Ma r g a r e t  E g a n , an infant by \

Ja me s  B. E g a n , ber father as 1 
next friend and Ja me s  B. Eg a n , /

Plaintiffs, \ Action at 
w . ( Lair.

Go t t f r ie d  C. K r e u g e r , I

Defendant. '

20 The plaintiffs, Margaret Egan, an infant, by 
James B. Egan, who is admitted by the Court to 
prosecute as next friend of the said Margaret 
Egan and James B. Egan individually say that:

F ir s t  Co u n t .

1. The defendant at all the times hereinafter 
mentioned was the onwer and had control of the 
five story building and premises known and design-
ated as the Harrison Apartments ait #145 Har-
rison Avenue, in the City of Jersey City, County 
of Hudson and State of New Jersey, which build-
ing was occupied by many families and which was 
rented out by the defendant to various persons as 
places of abode.

2. For a long time prior to May 4th, 1925, the 
date of the happening of the injuries to the plain-
tiff Margaret Egan, an infant, hereinafter more 
particularly set forth, the plaintiff Jaimes B.

40 Egan with his family occupied apartment #301, 
paragraph.



Complaint.

3. That the defendant was the owner of the 
screens in apartment #301 of the lands and prem-
ises referred to in ithe first paragraph.

4. That the defendant furnished screens for 
apartment fOT on the lands and premises re-
ferred to in the first paragraph,

5. That the defendant reserved to himself con-
trol over the screens in the windows of the vari-
ous apartments of the said lands and premises 
•referred to in the first paragraph installing the 
•said screens in the various apartments in the early 
spring of each year and removing them after the 
summer of each year.

6. That on May 4th, 1925, and for a long time 
prior thereto the screen in one of the ibedrooms of 
said apartment #301 was not properly fitted, so 
that the same was in a loose, dangerous, dilapi-
dated and defective condition, in that the groove 
of the screen did not mesh with the tongue con-
structed on the side of the window, of which de-
fective condition the defendant had due notice.

7. On May 4th, 1925, at about 2:00 P. M. the 
plaintiff Margaret Egan, an infant, of two and 
one-half years of age came in contact with the 
screen referred to a:bove, when said screen fell' out 
of said window and plaintiff was precipitated three 
stories to the yard below, by reason of the negli-
gence of the defendant in failing to repair the 
said screen in the said bedroom of apartment 
#301 as he was in duty bound to do.

8. By reason of the negligence of the defend-
ant, the plaintiff Margaret Egan sustained a bridal 
fracture of the parietal bone, injuries to her left 
side and was otherwise injured in divers parts of 
her body, has suffered from nervous shock and will
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Complaint.

suffer from nervous shock for a long time in the 
future, all of which injuries are of a permanent 
character.

Plaintiff Margaret Egan by James B. Egan, her 
next friend demands $10,000.00 on the First Count.

10 Se c o n d  Co u n t .

The plaintiff James B. Egan, father of the plain-
tiff Margaret Egan, an infant says that:

1. He repeats paragraphs 1, 2, 3, 4, 5, 6, 7 
and 8 of the First Count.

2. By reason of the negligence of the defendant 
the plaintiff James B. Egan has paid out large 
sums of money for medicines and medical aid, 
x-ray and Hospital bills in an endeavor to effect a

20 cure of the plaintiff ‘Margaret Egan, an infant, 
and has likewise been compelled to rent a cottage 
in a quiet neighborhood in Springlake, N. J. in an 
endeavor to effect a cure of the nervous condition * 
of said plaintiff Margaret Egan, an infant.

Plaintiff James B. Egan demands $3000.00 on 
the Second Count.

T h ir d  Co u n t .

Plaintiff Margaret Egan, an infant, by James 
B, Egan, her next friend says that:

1 -She repeats paragraphs 1, 2 and 3 of the 
First Count.

2. That sometime prior to May 4th, 1925, the 
defendant through his agents and servants, under-
took the work of installing the screen in one of 
the windows of a certain bedroom of said apart-
ment #301, and did such work of installation in 
such a negligent and careless manner that the

40 »aid screen did not properly fit the said window, 
that the same was in a loose, dangerous, dilapi-
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Complaint.

dated and defective condition, in that the groove 
of the said screen did not mesh with the tongue 
constructed on the side of the window of which de-
fective condition the defendant had due notice.

3. On May 4th, 1925, at about 2:00 P. M., the 
plaintiff Margaret Egan, an infant, of two and one- 10 
half years of age came in contact with the screen 
referred to above, when the said screen fell out
of said window, and the infant plaintiff was pre-
cipitated three stories to the yard below, by reason 
of the negligence of the defendant in having * 
undertaken to install the said screen in said win-
dow referred to and having negligently performed 
the said work in the manner set forth in the 
second paragraph of this count.

20
4. She repeats paragraph 8 of the First Count.
Plaintiff Margaret Egan by James B. Egan, her

next friend demands $10 000.00 on the Third Count.

F o u r t h  Co u n t .

The plaintiff James B. Egan, father of the plain-
tiff Margaret Egan, an infant, says that:

1* He repeats paragraphs 1, 2, 3 and 8 of the 
First Count. 80

2. Be repeats paragraphs 2 and 3 of ftjhe 
Third Count.

3. Hie repeats paragraph 2 of the Seconfi 
Count.

Plaintiff James B. Egan demands $3000.00 on 
the Fourth Count.

Ro b e r t  H . D o h k r t v , 
Attorney of Plaintiff«. 40
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Answer,

(Filed December 16, 1925.)

NEW JERSEY SUPREME COURT.
HUDSON COUNTY.

a r g a r e t  E g a n , an infant by 
Ja mb s  B. E g a n , her father as 
next friend and Ja me s  B. Eg a n ,

Defendant, ansiwering the Complaint herein,

1. He admits paragraphs one (1) and three (3)-
2. He denies paragraphs two (2), four (4), 

five (5), six (6) and eight (8).
3. He has no knowledge as to the matters set 

forth in paragraph seven (7) and therefore denies

1. He repeats his answers to paragraphs one 
(l),tw o  (2 ) ,three (3 ) , four (4), five (5), six (6), 
seven (7) and eight (8) of the First Count.

2. He denies paragraph two (2) of the Second
Count. \ -v

Go t t f r ie d  C. K r e u g e r ,

Defendant.

Plaintiffs, Law.
Action at

I

20

says :
An s w e r  t o  Fir s t  Co u n t .

the same.
A n s w e r  to  'Sec o n d  Co u n t .

40
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Answer.

A n s w e r  t o  T h ir d  Co u n t .

1. He repeats Ms answers to paragraphs one 
(1), two (2) and three (3) of the First Count 
and makes them part of the answer to this Count.

2. He denies paragraphs two (2) and three (3).

A n s w e r  t o  Fo u r t h  Co u n t .

1. He repeats his answers to paragraphs one
(1 ) , two (2), three (3) and eight (8) of the First 
Count.

2. He repeats his answers to paragraphs two
(2) and three (3) of the Third Count.

3. He repeats his answer to paragraph two (2) 
of the ¡Second Count.

F o r  Se p a r a t e  a n d  D is t in c t  D e f e n s e s  to  Ea c h  20 
o f  Sa id  Co u n t s , D e f e n d a n t  Sa y s :

1. That said plaintiffs did not suffer any in-
jury or sustain any loss by reason of any negligence1 
on the part of defendant, his servants or agents.

2. That said plain tiffs did not suffer the injury 
or sustain the loss alleged.

3. That plaintiff, James B. Egan, was guilty 
of contributory negligence (a) with knowledge that 
said screen was defective and out of repair ( if the 30 
same was defective and out of repair) in leaving 
said infant alone in the room where said screen 
was; (b) that James B. Egan was guilty of negli-
gence as set forth in (a) above in leaving said in-
fant alone, with knowledge that said infant could 
reach said defective screen (if the same was de-
fective) and become injured.

E d w a r d s  & S m i t h , 
Attorneys of Defendant.

40
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Reply.

(Filed December 14, 1926.)

NEW JERSEY SUPREME COURT.

HUDSON COUNTY.

10 \
Ma r g a r e t  E g a n , an infant by I

Ja me s  B. E g a n , her father as I
next friend and Ja me s  B. Eg a n , /

DT . I Action atPlamUfft, \ Law
V8. I

Go t t f r ie d  C. K r e u g e r , \

Defendant. I
20 /

The plaintiffs for a reply to the Answer of the 
defendant filed herein, say that they deny para-
graphs “1” , “2” and “3” of the S e p a r a t e  a n p  
D is t in c t  D e f e n s e s  To  E a c h  o f  Sa id  Co u n t s .

Ro b er t  H. D o h e r t y , 
Attorney of Plaintiffs.

30

40
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Testimony.

NEW JERSEY SUPREME COURT.

M a r g a r e t  E g a n ,

Plaintiff,
vs.

Go t t f r ie d  K r u e g e r ,

V 10

B ef o r e :
H o n . W ïl l a r d  W . Cu t l e r , J.

and a Jury.

Jersey City, N. J. April 8. 1926. go 

A p p e a r a n c e s  :

Ro b er t  H. D o h e r t y , Esq.,
Attorney for the Plaintiff.

Mes sr s . E d w a r d s  & S m i t h ,
(By Edwin F; Smith, Esq.)

Attorney for Defendant.
(A jury was empanelled, declared satis-

factory and Sworn).

Mr. Doherty opens on behalf of the plaintiff. 
Mr. Smith opens on behalf of the defendant.

30

Mrs . Ma r g a r e t  E g a n , sworn as a witness, testi-
fies.

D ir e c t  E x a m i n a t i o n  b y  M r . D o h e r t y  :

Mr . D o h e r t y : I understand that counsel ** 
for the defendant will admit that Gottfried -
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Mrs. Margaret Egan—Direct.

O. Krueger, the defendant in this action, ac-
quired 145 Harrison Avenue, which is the 
property involved in this suit, by deed dated 
November 2, 1023, whch deed' was recorded 
in the Register’s Office of Hudson County 

jQ on the 9th day of November, 1923.
M r . Sm i t h  : Yes.

Q. Where do you reside? A. 151 Clinton 
Avenue now.

Q. On May 4, 1925, where did you reside? A. 
At 145 Harrison Avenue.

Q. How many apartments are there in that 
house, do you know? A. 25, I believe.

Q. What apartment did you occupy? A. Apart- 
meat 301.

Q. How many rooms were there in that apart-
ment. A. There were five rooms.

Q. Will you describe to the jury just how those 
rooms were located with reference to the hallway, 
etc.? A. We came into a long hall, and the first 
bedroom was the first room on the right, which was 
a small one; the children’s room was next, and go-
ing along through a large bedroom you come into 
a sort of foyer hall, leading into a sitting room, 

30 and !then a dining room, kitchen and bath.
Q. Where were the bedrooms? A. To the right 

as you dame in, that is, facing the west.
Q. In which direction did these bedrooms face? 

A. Towards the west.
Q. How many Stories from the ground was your 

aipartment? A. Three and a half stories.
Q. Will you describe, if you can, the approxi-

mate size of the windows in the bedroom? A. 
Well, the ordinary sized apartment window 

^  Q. And were there window planes in the win-
dows? A. Yes.
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Mrs. Margaret Egan— Direct.

Q. Whait sort were they, one piece or various 
panes of glass? A. No, one piece.

Q. How did those windows operate? A. Up
and down.

Q. And at or about that time was anything 
else connected with the windows in the bedrooms 
facing west? A. YeS, there were three in the
room.

Q. When did you move into this apartment?
A. October 1, 1922.

Q. At that time were there screens in the apart-
ment? A. Yes sir.

Q. Were the screens taken out from October 
1,1922 until the fourth day of May 1924? A. Yes, 
they were taken out in 1922 and taken out in 1923.

Q. When was the last time prior to October 1, 20 
1925, thait these screens were put in? A. They 
were put in in May some time, May 1, 1924.

Q. Who put them in, do you know? A. Mr. 
Armstrong, the superintendent, put somie in, and 
Mr. Lockwood put in other®.

Q. Where was it Mr. Armstrong put these 
screens in? A. In the living room, one in the 
kitchen, two in the bedroom, and one in the chil-
dren’s bedroom, and two were missing that I ^  
never had.

Q. How many windows were there in the bed-
room? A. Two in each bedroom.

Q. On May 4, 1925, did anything unusual hap-
pen at the apartment? A. Yes; my little daughter, 
Peggy, fell out of the window.

Q. Do you know which window she fell from?
A. My room.

Q. How many windows are there in that room?
A. Two windows. 40

Q. And they ¡faced. west? A. Yes.
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Mrs. Margaret Egan—Direct.

Q. What time of dJay was it that she fell out 
do you remember? A. A little after two, five or 
ten minutes after two in the afternoon.

Q. Were the windows up or down at the time? 
A. The windows were up.

Q. Both of them up? A. Both of ¡them.
10 Q. Was there anything in the window at the 

time? A. There were screens in the window.
Q. What screen was in the window, was this 

the same screen that had been put in May 1924’  
A. Yes.

Q. Will you describe to the jury how that screen 
appeared to you on the day it was put in, in May 
1924? A. There was a groove in each screen— 
that is a groove in which each screen ran, but the 

20 i,CTeen did not fit, they fitted about one quarter of 
the way, about one quarter cut in the tongue.

Q. One quarter cut in the tongue? A. Yes, 
caught.

Q. Which part did it catch? A. The drop part.
Q. How far from the bottom was it caught? 

A. About three quarters down.
Q. And how far did this tongue extend into the 

groove at that time? A. Just about a quarter 
wav into the groove, ait the top.

30 Describe to the jury what you could see in
that screen. A. You could see the space, about a 
quarter of an inch space, where a mosquito or a 
fly could get in.

Q. .Which one of the windows are you describing 
in the bedroom? A;. The window where the ac-
cident happened.

Q- Did that condition exist at the time the 
screens were put in? A. Yes.

Q. Did anything happen to those screens after 
40



Mrs. Margaret Egan—Direct.

tjhe time they were installed in May 1924? A. 
Yes; they blewj out of the window several times.

Q. Do you know the first time they blew out 
after May 1924? A. They blew out of the window 
about June 1st, and I found the janitor and spoke 
to him about it.

Q. Who was the janitor? A. Mr. Lockwood.
Q. is he here in court now? A. No.
Q. Did the janitor come uip to see you about it? 

A. He brought up the screen.
Q. What did you tell Mr. Lockwood? A. I told 

him the screen did not fit.
Mb . Sm it h  : I object to that and move to 

strike out the answer.
Th e  Co u r t : Objection sustained.
Mb . Do h e r t y : I will withdraw the ques-

tion and answer.
Q. As a result of what *you told Mr. Lock- 

wood, did you afterwards see Mr. Lockwood? A.
I did.

Q. Where? A. Right in the apartment, when 
he came up.

Q. What was he doing there? A. He came 
up to place the screen up.

Q. Did he have the* screen with him? A. Yes. 
Q. Did he put it up again? Al Yes.
Q. What did it look like afterwards? A. The 

same way.
Q. Did you call his attention to the condition 

of the screen? A. Yes.
Q. What did you tell him?

MBu Sm it h : I object to what she told him. 
Mr . Do h e r t y : I submit Mr. Lockwood 

was the agent of this building at the time,
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Mrs. Margaret Egan—Direct.

and the court has held that notice to the 
janitor was notice to the landlord.

Mr . Sm i t h : I have not seen anything to 
Show that Mr. Lockwood was agent.

10 ^ Who was this Mr. Lockwood? A. He was
the superintendent of the apartment.

Qi. What did he do around the place? A. Took 
care of all things, anywhere.

Q. Amjong other things anywhere—that does 
not mean anything,—what did he do in the 
apartment? A. Hie attended to the furnaces, 
cleaned the hallways, put in screens and ran the 
elevator and did different things.

Q. When you wanted anything in the apart- 
20 ment, whom did you get in touch with? A. The 

superintendent.
Q. Was he known as the superintendent around

80

that building? A. Yes.
Q. Do you remember what time he came there 

as superintendent? A. He came in the spring, 
about May I think it was.

Q. What year? A. 1924.
Q. W as it this same man you spoke to about 

the screen? A . Yes.
Q. I now ask you, what did you tell Mr. Lock- 

wood at the time he came back with the screen,
regarding these screens?

Mr . Sm i t h : I just made the objection, I 
have not seen anything that would justify a 
conversation between this ladv and Mr. Lock- 
Wood, in order to bind the owner.

T h e  C o u r t : She said he was the man in 
charge.

M r . Sm it h  : I take an exception.
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M rs. Margaret Egan—Direct.

A. I told him the screens did not hit and 
couldn’t he fit them properly.

Q. Did you call his attention to the condition 
of the screen as it then existed in the window?
A. Yes, I did.

Q. As a result of that conversation, did any-
thing happen to the screen? A. No, nothing.

Q. What do you mean by nothing? A. He 
never attended to it, just placed it in the window 
in the same condition*

Q. Did anything after that happen to that 
screen? A. It ¡blew out again.

Q. When did it blow out again? A  In the fall 
of 1924.

Q. Do you remember about what month it was 
that it blew out? A. Between September and 20 
October.

Q. W as anything done about it at that time?
A. It was put back.

Q. Was the screen put back in the window? A.
Yes.

Q. Who put it back? A. Mr. Thomas, the 
superintendent then.

Q. When did he come there? A  Some time 
in the fall; I was away ail summer and don’t 
remember exactly, he*was there when I returned. 30 

Q. When you got back in the apartment he was 
there? A  Yes.

Q. What time was that? A  Some time in the 
late summer of 1924.

Q. What was Mr. Thomas’s duty, running the 
building? A. Superintendent.

Q. Did he do the same kind of work that Mr. 
Lockwood did? A. Yes.

Q. Did you see him doing that work? A. Yes.
I did.

40
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Mrs. Margaret Egan—Direct.

Q. Did you see him doing that work yourself? 
A. Yes, I did.

Q. When he brought the screens up, did you 
have a conversation with him? A, Yes.

Q. What was it? A. I asked him if he could 
flx the screens, that they did not fit.

Q. W3mt did he say? A. He said nothing 
fitted in the apartment.

Q. What was the condition of that screen 
when they put it back? A. The same condition.

Q* The same condition that you first observed 
when it was first installed? A. Yes.

Q. Did anything happen to that particular 
screen between that time and the time of May 
4, 1925? A. No; it only fell out of the window 

20 with my daughter.
Q. The next time it went out, your daughter 

went out with it? A. Yes.

Mr . D o h e r t y  : I would like to have this 
photograph which I produce marked foil 
identification.

(Photograph produced is marked P-1 for 
identification.

Q- I show you Exhibit P-1 for identification 
3 and ask you if you recogmze that? A. Yes.

Q. What does it portray? A. The window in 
my apartment, third floor bedroom.

Q. Will you kindly mark a place on that to in-
dicate your apartment?

(Witness marks on P-1 for identification.)

Q. Does this portray the west view from your 
apartment? A. It does.

40 Q. Which you have just described to the jury? 
A. It does.
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M rs. Margaret Egan—Direct.

M r . D o h e r t y : I would like to offer that 
in evidence.

Mr . S m i t h : No  objection.
(Photograph received and marked Exhibit

P-1.)
(Second photograph produced and marked ^  

P-2 for identification.)
Q. I now show you P-2 for identification and 

ask you if you know what that photograph por 
trays? A. The window that Peggy fell out of.

q . When did you first see the window after 
Peggy fell out? A. Right after I heard her cry, 
when she fell out of the window.

Q. You went over to the window? A. Yes.
Q. And did you notice the condition of the ^  

window? A. Yes.
Q. Does that correctly represent the condition

of the window? AL It does.
Q. What do these side lines indicate, jthie) 

furthermost part, and the dark space on either 
side?

Mr . Sm i t h : I object to that, the jury can 
find that.

T h e  Co u r t : Yes. ^
(Third photograph produced and marked 

P-3 for identification.)
Q. I now show you P-3 for identification and 

ask you if you know what that photograph por-
trays? A. The window in mly bedroom.

Q. Is that the window the baby fell out of? A.
Yea

Mr . Do h e r t y : I offer in evidence P-2 and 
P-3 for identification. 40

No objection, and P-2 and P-3 for identifi-
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Mrs. Margaret Egan—Direct.

caton are received and marked, respectively 
exhibits P-2 and P-3.

Q. Did you see the condition of the screen be-
fore the baby fell out of the window at any time? 
A. Not until I came home from the hospital with 

10 h«**.
Q. How long was that afterwards? A. Ten 

days.
Q. Wbat time was it the baby fell out of the 

window? A. Five after two or ten after two, 
as near as I can recollect.

Q. Where were you at the time? A. T was 
dressing in my bedroom at the time of the ac-
cident.

2Q Q- Where was the baby at that time? A. She 
was playing around the floor watching me dress-
ing.

Q. How was she dressed? A. Fully dressed.
Q. D id ,she have her street clothes on? A. She 

didn’t have »her street clothes on, She was waiting 
for me to get dressed.

Q- Just what was she doing when you left the 
room? A. »1 only left the room for a moment, to 
go to the phone.

30 Q- But you did leave the room? A. Yes.
Q. Wel»l, what was she doing at the time you 

left the room? A. She was playing on the floor
^  a doll or /something that she had.
Q. Was she sitting or standing there? A. Sit-

ting down on the floor, I think.
Q. Will you describe to the jury wfhat the con-

dition of that inside room was at the time, where 
the furniture was placed with reference to this 

40 A. In the room was a bed, a dresser,
dressing table, chiffonier and night table; when



Mrs. Margaret Egan—Direct.

you came into the room, there were two chairs, 
and over to the right of the dresser and my bed 
was a chair against the table, and a night table 
between the two windows, and a rocking chair 
in the corner.

Q. Where was the radiator with reference to 
this particular window? A. Away over to the 
left.

Q. Near the other window? Ai Yes.
Q. Wjhat was the particular piece of furniture 

near this particular window that we are discus-
sing? A. A night table.

Q. How close to the window was that? A. 
Right between the windows.

Q. Was there any other piece of furniture near 
the window? A. A chair between the wall and 20 
the dresser, fitted in.

Q. How close to the window was the chair? A. 
Well, the chair was about two or three feet from 
the window.

Q. How many other chairs were in the bedroom?
A. One other chair.

Q. What was that? A. A rocking chair.
Q. Where was that? A. By the radiator.
r\ With reference to this window, in what way ^  

was this chair facing, back or to the side of the 
window? A. Back.

Q. How far from the window? A. About two 
feet, two or three feet.

% How many children have you, Mrs. Egan?
A. Three.

Q. What are their ages? A. The boy is four 
and a half now, Peggy just three, and the baby 
17 months.

Q. How old was Peggy when this accident hap- 40 
pened? A. She wasn’t two and a half years old.
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Q. When was she born? Ai December 10th.
Q. When would she have been two and a half 

years old? A. The 10th of June.
Q„ After she fell out of the window when was 

the first time you saw the baby? A. Wlhen she 
was carried up by the elevator boy.

Q. Carried up into your apartment? A. Yes.
Q. What did you do with the baby or what be-

came of the baby, did she stay there? A. I took 
her from the boy and called an ambulance, and 
a doctor came.

Q. Wlhat boy took her into the apartment? A 
The Thomas boy.

Q. Is he here to-day? A. Yes.

Mr . D o h e r t y : I s  the Thomas boy here?
20

(A boy stands up.)

Q. Is that the boy? A. Yes.
Q. Did he carry her up? A. Yes.
Q. And what happened? A. She was taken to 

the City Hospital.
Q. Did you go with the baby? A. No, I did 

not go with the baby, my husband went.
Q. What was the baby’s condition- when she 

was brought into the apartment? A. Well, her 
^  face was terribly aibrased, and a little purple, or 

black on her, and her month was bleeding and 
she was crying pitifully.

Q. Were there any marks on her face? A. Yes, 
the mesh of the screen was on her face and ear.

Q. On which side? A. f>n the left side.
Q. When did you first see her in the hospital? 

A. About an hour later in the 'hospital.
Q. ’While she was at the hospital, do you know 

40 whether or not she gave any evidence of being in 
pain? ’A. She was in pain, she went through a 
terrible treatment.
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Me . Sm i t h : I object to that last part and 
move to strike it out.

Mb . Do h e r t y : Consented to.

Q. Just describe to the jury how the baby acted, 
so the jury may determine for themselves whether 
she suffered pain or not. A. She woold scream 
at different intervals, and she could not be quieted, 
they had to give her some bromide to quiet her 
nerves.

Q. Did you see them give her that? A. Yes.
Q. For how long? A. Five or six days.
Q. Were you at the hospital all of that time? 

A. Yes, I stayed there ten days, in and out.
Q. And during that time wjas there any other 

evidence that She was suffering from these injuries 
other than the fact hat she was screaming; did 
she sleep well? A. No.

Q. Did she eat? A. She took a little nourish* 
ment, milk.

Q. Is that all she took? A  That is all She 
took.

Q. How long was she in the hospital? A. Ten 
daya

Q. And during her stay in the hospital who 
treated her? A  Dr. Bortone.

Q. And after the ten days what happened to 
her? A  She was taken home, and Dr. Sullivan 
then took charge of her.

Q. Where were you living at that time? A. 
145 Harrison Avenue.

Q. At the same place? A. Yes, at the same 
place.

Q. How long did Dr. Sullivan treat her? A  
Until the 29th day of May.

Q. And did Dir. Bortone come to see her after

10

20

30

40
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that? A. No, he went to Europe.
Q. Had he seen her since that day? A. Yes, 

he has.
Q. When was that that he saw her? A. Ho took 

her in the fall to his office for an examination.
Q. How has this baby acted since this accident? 

10 A. She has 'been extremely nervous.
Q. How do you know that? A. Why, when 

there are different sounds, such as a fire appa-
ratus, when she hears these sounds she. gets 
hysterical, or if she hears an air plane.

Q. Where did you get evidence of her being 
nervous albout those things? A. When I was 
down at the shore.

Qu What did she do? A. She would scream and 
20 C r y '  .

Q. When was it that you first noticed that? 
A. When an air plane came along and flew over 
the house.

Q. What would she say or do? A. She would 
scream and hold on to me.

Q. What other evidences of nervousness did 
you observe? A. She did not sleep well, she was 
wakeful and would start crying.

Q. When she would wake and scream, would 
80 she go .back to sleep right .away? A. No, not for 

a while..
Q. When did that first condition begin to crop 

up? A. When she came home from thé hospital.
Q. How long did it continue? A. For three 

or four months straight.
Q. How about that condition of hers to-day? 

A. She is very nervous. .
Q. How do you know that? A. Because I can’t

leave her.40 Q. Did you give instructions—or rather did
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you have instructions given to you to give the 
baby any treatment for her nerves? A. Yesj she 
was given bromide all summer long,

Q. How often did you give her bromide? A. 
Three times a day.

Q. Were there any other evidences of nervous-
ness that you observed? A. I couldn’t take her ^  
among people, she was so nervous.

Q. When did you begin to notice that? A. A 
short time after, in the summer time when I took 
her out down at the beach.

Q. What would she do? A. She would cry 
and did not want to see people, she would cry, 
“Mamma, mamma.”

Q. Did she ever before this time of the injury 
o that? A. Np, she never did. 20
Q. Did she ever cry when she heard an air plane 

before this accident happened? A. No.
Q. Did she ever wake at night and scream? A.

No, she slept wonderful.
O'. Recently has she at your home given any 

evidence of nervousness? A. Yes, she has.
Q. Will you describe what happened? A. I 

was called away to a funeral and when I got 
home my other children greeted me and she 
got hysterical and cried. 30

Q. Had she ever done that before prior to
Mky 1925? A. Never.#

Cr o ss  E x a m i n a t i o n  b y  Mr . S m i t h  :

Q. That time, I understand you, that you went 
out you were gone some time, and after you came 
back the child cried? A. Yes.

Q. And every time when you were down at the 
shore and an aeroplane flew over the house, she 
cried? A. Yes
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Q. How many times did that occur? A. That? 
Q. Yes? A. Most every day.
Q, And every time an air plane flew over the

house she cried? A  Yes.
Q. Every time an air plane flew over the house,

she cried? A. Yes.
10 Q. And when she heard a fire engine she cried? 

A. Yes.
Q. Do you mean to say the child never waked 

at night and cried before this accident happened? 
A. Never; she slept soundly.

Q,. In other words, from the time she was born 
that baby never wakened at night and cried? A. 
Oh, I wouldn’t say that, a baby is never perfect. 

Q. You did not see the baby fall out of the
20 window, did you? A  No, I did not.

Q. Did you know the child was in the bedroom? 
A. She was in the (bedroom with me, yes.

Q. You knew the screens were in the window?
A. Yes.

Q. And you knew they did not fit? A  Yes.
Q. You knew the Wind would blow them out?

A. Yes. .
Q. And you knew that child had been driving

that chair by the window? A. I did not say that. 
30 Q. Didn’t you tell Mrs. Arthur, a woman who 

lives in the house, when you came back from the 
hospital, thalt the child had climbed up on a chair 
which was in front of the bedroom window? A.
I did not. .

Q. One moment please,—when you were in the
hospital and you came back home, didn’t  you tell 
her that you had told the child to get off the chair, 
and the child obeyed you? A. No.

40 Q. You did not? A  No.
Q. All you know is you left the child in the
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room? A. Just for one second, to answer the 
phone.

Q. And there was no one else in the room with 
her at the time? A  No.

Q. And you were gone one second? A  Yes, it 
seemed that to me.

Q. Hbw long do you really think you were gone? ^  
A. Well, I only had said, “ Hello”  when I heard 
a scream.

Q. Hlow far away from the window was the 
child playing at the time? A. She was playing
at the end of my bed, about six feet from the 
window.

Q. The window was the ordinary window in 
an apartment house? A. Yes.

Q. Hbw far was the floor from the sill of the 2o 
window, how high was the floor from the sill?
A. About three feet or three feet and a half.

Q. Well, it was up above the child’s head, wasn't 
it? A. Yes.

Q. And there was nothing against the window 
at all? A  No.

Q'* So, so far as the window ledge was con-
cerned, or the sill, there was nothing against it, 
no chairs? A  No.

Q. Alnd nothing for the child to climb on* A 
No.

Q. Nothing at all? A. Nothing at all
Q. And you had been gone one second? A  

Yes.
Q. And yon heard some commotion, I suppose?

A. Yea
Q. And went into the bedroom? A. And I 

screamed, she was gone.
Q. And the child was gone? A. Yes. 40
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Q. Was there nobody in the room at the time? 
A. No.

Q. And von were in the next room? A. In the 
hall.

Q. H]ow far was the hall away? A. A few 
steps from the ¡bedroom.

10 Q. Wlhat is that distance about, as far as from 
you to Mr. Doherty? A. About that distance,
I think.

Me . S m i t h : What distance do say that is? 
Mr . D o h e r t y : About 18 feet or 15 feet. 
Mr . Sm i t h : All right.

Q. And you had only said “ Hello” ? A. Yes.
Q. And you had not heard the child do any-

20 thing? A. Niot a thing.
Q. Was anybody else in the apartment with

you at that time? A. Yes.
Q. Who? A. A girl, washing in the kitchen. 
Q. How far away from the oearoom that this 

Child was in was the kitchen? A. A good dis-
tance, about 30 feet I guess.

Q. What was she doing, washing? A. The girl
was washing.

Q. Was anybody else in the apartment with 
you? A. My baby five months old.

Q. Well, there was you, a baiby five months old 
and anybody else? A. No one.

Q. And the little girl? A. And Peggy.
Q. So you three, plus the girl washing, in the 

kitchen, were the only people in that apartment? 
A. Yes.

Q. And the baby was five months old? A. Yes. 
Q. And Peggy Was two and a half years? A.

40 Yes. f -■'
Q. And those were the only four people in the

apartment? A. That is all.



27

Mrs. Margaret Egan—Gross.

Q. Now, the nearest object to the window was 
what? A, A night table.

Q. How high was the night table? A. About 
four feet, an ordinary short table.

Q. How close to the window was that? A. It 
was between the two windows.

Q. Wlas there any chair in front of the night 
table? A. No.

Q. And there was not any chair near that win-
dow at all? A. There was a chair beside the 
dresser, between the dresser and the wall.

Q. How close was that to the window? A. 
About two feet from the window.

Qw Wlhat kind of a chair was that? A. An 
ordinary chair.

Q. Well, were there any rungs on it? A. NO. 20 
just a fancy seat.

Q. Just the legs and seat? A. Yes.
Qt Afnd that was about two feet from the win-

dow? A. Yea
Q. And it was built into the wall? A. No, it 

is my chair, part of my furniture.
Q. Mrs. ©gan, didn’t you tell Mrs. Miller, 

another lady who lived in your house, that you 
had ordered the child, who was standing on the 
chair, from the window? A. No, I did not,

40
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Ja mb s  P. Eg a n , sworn as a witness, testifies 

D ir e c t  E x a m in a t io n  b y  M r . Do h e r t y :

Q. Yon ;are the husband of the last witness? A, 
Yes.

Q. Do you remember the fourth day of May, 
10 1925? A. Yes sir, I do.

Q. Were you in the apartment that day? A. 
No, I was at my office; I was at my desk at the 
office when I got a telephone message to come 
home.

Q. Where is your office? A. I am on the Jer-
sey Observer, one of the editors.

Q. Did you go home? A. Yes.
Q. When you came home did you see Peggy? 

20 A. She was lying on the bed in miy bedroom.
Q. What was She doing? A. Crying and the 

doctor was at the head of the bed; I ought to 
remember it.

Q. Did you see her then? A. Yes.
Q. Did you see her face? A. Yes.
Q. How was it? A. The mesh of the screen

I guess had grazed her and she was crying and
. saying, “ Dadda” .
oy) Q. What time of day was that? A; When I 

got the telephone call it was about two o’clock 
and I made rather a fast trip from Hoboken, and 
I should say it was about ten minutes aifter two 
when I got there.

Q. What happened to Peggy? A. When I saw 
Mrs. E&an—she had kept the baby there until I 
got home, and the ambulance doctor and the 
policeman picked up the baby and put her in 
the ambulance and took it to the hospital.

4^ Q. Were you in the hospital and did you see 
the child there? A. Yes, I saw her about two 
minutes when they catheterized her.

Q. During that time you were with her, will
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you describe to the jury how she acted? A. 
Every minute when they tried to treat her in the 
apartment, she wouldn’t Jet me go out of hefr* 
sight j I had to go down in the hallway room 
and she was crying all the time “Dadda” .

Q. Did she give any evidence that she was 
suffering from pain? A. That is what I drew 10 
from the crying.

Q. When did you next see her? A. I stayed 
that afternoon, and I went home and came hack 
that night, and stayed at the hospital till about 
midnight, and then went home.

Q. Did you notice how the baby has acted 
since that date? A. We went to the shore, to 
Spring Lake, on the 29th of May.

Q- W(hy did* you go dowrn there? A. We were 20 
going down there and we wanted the baby to 
get the sea shore benefit.

Q. Was the baby ordered to go to the sea shore?
A. No, she wasn't ordered but we thought ft 
would do her good, and then down to the Shen-
andoah. We used to go up and down to the 
ocean and if there was a horn blown from a car 
or a fire alarm—the fire apparatus used to go by 
once in a while—and if there was a fire alarm 
she would cry, and if a plane flew over. ^

Q. Wbuld she cry in the ordinary way? A. Nk>; 
that was the first time. Wte were giving her 
bromide.

Q. She would cry when she heard the sirens, 
would she? A. She would cry and get hysterical 
and call for “ Mamma” .

Q. Did she do that at home before you went to 
the shore, go through these antics? A. She was 
a normal child, as far as I know. 40

Q. Did you have two other children? A. Yes.
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Q. Did they go on in this way when they heard 
the siren? As. No; the young baby is rather 
small, hut Jimmy, the boy does not.

Q. How old is he? As. He was four last October.
Q. Nlow, Mi*. Egan, prior to May 4, 1925, did 

you see screens in your apartment? A. Yes.
■ Q. In this particular ibedroom too? A. Yes.

Q. When was the first time you observed the 
screen in the window? A. They were in the win-

>w as part of the equipment, and I knew they 
had been in all winter. My babies had been sick 
that winter and they were placed there all that 
winter, they never took them down; and they 
never fitted down at the bottom; there was a 
tongue there that they didn’t fit, and I recollect 

20 that the lower part of the screen the light was 
visible through when you looked.

Q. Did you observe how the screen at the top 
was fastened to the top? A. It was fastened to 
this wooden piece that is fitted perm anent 
to the wall, and the screen runs up and down 
the groove.

Q. There is a socket in the screen with a tongue 
in the side? A. Yes.

Q. As you observed it, how did the socket fit 
into the tongue? A. I could see the light there 
at the bottom.

Q. Up at the top, how did it fit? A. 'It 
measured all right for a while after the break 
rt the bottom, and then there was another three 
or four inches open on the top of the window 
as you look out on the Boulevard.

Q. Were you ever in that apartment when the 
screen was not in? A. Yes; I was there one 

40 t im e  when the screen fell out.
q . When was that? A. One Sunday afternoon, 

I don’t remember whalt Sunday.
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Q. What happened to the screen when it  fell 
out? A>. It went down in the yard, and Mrs. 
Egan I think went to the hall phone and notified 
Mr. Thomlas, the superintendent,, In think it was 
at the time, and he came up in a few minutes 
/iith this screen.

Q. Hid you hear Mrs. Egan say anything to 
Thomas about the screen at that time? A: No; 
I think I was reading at the time.

Q. Wfhat room were you in? A. In the? living 
room at the end of the hall.

Q>. Hk>w< far is that away from the bedroom? 
A* About 15 feet.

Q? Is that nearer; the door? ■ A. No, further 
away.

Qt The remotest part of. your apartment? A. 
That room is, yes.

Q. Did you see the screen that day? A. Well,
I didn t see it. I heard the door open and Mr. 
Thomas come in.

Q. You don’t know what he did with the screen,
I suppose? A. He went in the bedroom and put 
it up j I recollect, the screen was there later.

Q. Did you come [hack any- time later, than? 
Sunday to observe that screen? A; I noticed; it- 
later, on*.

Q. ,W)as it any , different then from t the first 
time you had seen it, after it had been put back? 
A‘ 1 did not pay particular attention; I supposed 
t was the same screen.

Qv I don t ; mean- that. Did you notice the way 
it fitted into the window after you saw it t had * 
fallen rout? A. I didn’t give it any, particular- 
attention.

Q. Were you in that apartment any other time 
when you observed that?r A. Not that particular
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window where the accident occurred, but I was 
sitting in a chair in the room during that pre-
vious summer and my elbow hit the other win-
dow—that is not the window where the accident 
occurred but the other one.

Q, Did you ever notify the owner of this apart- 
* ment about the condition of these screens? A. 

Not the owner; I am positive I notified Mr. Har-
ris, the agent.

Q. Is Mr. Harris sitting in court? A. Yes.
Q. This gentleman here (pointing)? A. Yes. 
Q. What did you tell him? A!. I told him—we 

had been negotiating with Mi*. Harris about the 
'apartment and things generally, and wre tofld. 
him the screens didn’t fit.

20 Q. Did you tell him that? A. I don’t know; 
Mrs. Egan may have told him.

Mr . S m it h  : Then I object to that, I object 
to what anybody else told him and move 
to strike it out.

Th e  Co u r t : Yes.

Q. Wras Mrs. Egan there when you told Mr.
Hlarris? A. She was standing with me at the
end of the hall. We Would see Mr. Harris when 

30 *» came for the rent at the end of the month, 
and would stand and chat, and we would tell him 
about the screens.

Q. But these screens were never fixed? A. 
Never.

Q. Did you spend any money for medicines or 
for doctor’s services, doctor’s bills, to effect the 
cure of the injury to the baby? A. When the 
baby was taken to the hospital, of course I got 

40 medical bills of both doctors, and my bill for the 
rOom at the hospital, and we had a special nurse 
at night.
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Q. Wlkat did you pay at the hospital? A. The 
'bill is not paid; I think it is fifty odd dollars for 
nine or ten days. I have given you the bill.

Q. And the man from the hospital has just 
handed me a bill, (paper shown witness.) To 
refresh your recollection, I show you what pur-
ports to Ibe a bill from the hospital; is that what 
you mean? A. Yes.

Q. What is it, what does it amount to? A. $58.
Q. Wlhat other money did you expend? A. We 

had a pivate nurse at night, and I think they 
are $49 a week, plus three more days, I don’t 
know what the bargain was.

Q. Did you pay that? A. Yes.
Q. How many weeks did you pay the nurse? Ai 

Ten days at the hospital. .
Q. At the rate of $49. a week? A  Yes.
Q. That is seven dollars a day? A. Yes.
Q. Any other expenses? A  Dtr. Sullivan’s 

bill.

By  Th e  Co u r t :

Q. How much was the nurse?
Mr . D o h e r t y : $70.

A. About that.

By  Mr . Do h e r t y :

Q. It was seven dollars a day for ten days? 
A  $70, yes; and there is Dr. Sullivan’s bill for 
treatment after she came from the hospital.

Q. (Paper shown witness.) I show you the 
bill. Al He was in every day after She cam# 
home.

Q. For how many months or weeks or days?

10

20

to

40
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A. From the 11th to the 28th of the month.
Q. And, of course, he was paid for it at the 

hospital too? A. Yes.
Q. Did he submit a bill? A. Yes.
Q. Do you remember how much it was? A. I 

don’t remember how much it was.
Q. Were there any other bills you had other 

than Dr. Borfone’s? A. Dr. Bortone’s Dr. Sul-
livan’s, and the nurse and the hospital.

Q. Any other, any prescriptions? A. We paid 
for bromide.

Q. How much money did you spend for medi-
cines during the summer? A. I was at the shore 
four months and we renewed the prescription  ̂
About twice-r-about twice a month I should say. 

20 Q. About eight times? A. Yes.
Q. How much did the prescription cost? A. I 

think it was fi dollar twenty, I am not sure, each 
time for bromide.

Q. Any other expenses than Dir. Bortone’s? 
A. I can’t remember.
Gr o ss  E x a m i n a t i o n  b y  Mr . S m i t h :

Q. Wihat was this bromide? A. It was a pre-
scription of Dr. Sullivan’s when we came home. 

30 Q. You know it was some prescription which 
you call a bromide? A. Dr. Sullivan told me it 
was a nerve medicine.

Qi. He said it was a bromide? A. For her 
nerves,

Q, Did he use the Word “bromide” ? A. Oh, 
he certainly did. t • •

Q. You say there was a siren there that she 
.cried at, what was that? A. A fire alarm siren, 

40 or something like,—a most unearthly noise.
Q. When did you first hear it? A. The first 

night I was in the place, I think.
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Q. And yon heard it? A. It woke me up.
Q. You say it was an unearthly noise? A. Yes.
Q. And the first time you heard it you wanted 

to know what it was? A. Yes.
Q. And the 'baby got frightened, you say? A. 

Surely.
Q. You do not wonder, do you, that a baby two 1 

and a half years of age, would get frightened at 
that? A. Absolutely not, no sir.

Q. And you say the Shenandoah used to igo 
over? A. The big dirigible, yes, 'both of them.

Q. And areoplanes used to go over? A. Yes.
Q. And they make a big noise when they are 

low down? A, Sure.
Q. You were not the least surprised at a little 

child of two and a half years old being scared aJt, 20 
the noise of the motor,were you? A  No, I guess 
not.

D r . Fr a n k  Bor to ne , sworn as a witness, testi-
fied.

Dire ct  E x a m in a t io n  b y  Mr . Do h e r t y :

Q. What is your profession, Doctor? 30

Mr . Smit h  : The Doctor’s qualifications are 
admitted.

Q. On or about May 4, 1925, did you see* Mar-
garet Egan, the infant plaintiff in this action?
A. I did.

Q. Where did you see her? A. At the City 
Hospital in a private room.

Q> What time of day was it, would you say?
40

/
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A. I don’t recall the exact time.
Q. Yon examined her, I presume? A. I did. 
Q. Wlbait did you find on your examination? 

A. At that time, the child was in a shock, what 
we call shock, and no diagnosis was made, and 
we teated her for shock.

Q. You had been told what happened to her? 
A. Yes.

Q. Wlhat treatment did you give? A. Hk>t 
water baths, while you could treat her for shock, 
and when she was recovering from the shock we 
had her x-rayed.

Q. When were they taken? A. The same day. 
Q. What did the x-ray show? A. They showed 

a fracture, a multiple fracture.
20 Q. What was that? A. A crack going from 

ear to ear over the top of the head.
Q. That is what is known as a multiple fracture, 

is it? A. Well, it is not a simple fracture, it is 
a fracture, just a fracture.

Q. That is, there are simple fractures and com-
pound fractures.

By  T h e  Co u r t :

Q. Will you give us a definition of a multiple 
30 fracture? A. Instead of one bone being fractured 

there are two or more bones fractured.

By  M r . Do h e r t y :

Q. What is it, Doctor, it means what? A. It 
means it is just, adopting ordinary describing 
term, instead of having one bone fractured you 
have both bones, and you have a multiple fracture. 

Q. Wihat treatment did you give her? A. She 
40 showed some signs of pressure on the brain; that 

is due to the swelling and the shock, and we put 
her on a treatment of magnesia sulphate.



37

Dr. Frank Bar tone—Direct.

Q. How long did you give her that treatment? 
A. That I can’t he exact about, I can’t be ex-
act as to my dates, I think we figured that the 
child—only we treated her until the child had no 
further evidences that she needed any compression.

Q. Was there anything else the matter with the 
child? A. She had bruises on the arm and the 
chest and the face.

Q. How pronounced were these bruises? A. 
They were black and blue marks.

Q. Did you treat her for that too? A. Yes; 
she had wet dressings applied to those.

Q. How did the bruises afterwards clear up? 
A. They cleared up all right.

Q. Well, while she was at the hospital did you 
observe whether she was suffering pain resulting 
ii.uin this fracture? A. I don’t quite understand 
the question.

Q. Does a subject probably suffer pain from 
that? A. They are semi-conscious and under de-
lirium, I don’t know whether they suffer pain or 
not at that time.

Q. In any event, they are not normal, not as 
free from pain as you are presumably at this 
time? A. No.

')• You do not remember when this baby was 
discharged from the hospital? A. No, the date 
i don’t recall.

Q. What treatment did you give her? A. I 
put her on a treatment to reduce any swelling 
and take care of the shock, gave her magnesia 
rnilphate, and sought to prevent any increased 
pressure on the brain from the shock. We gave 
her magnesia sulphate in order to treat the edema 
of the brain which occurs in these things, and then
bromide right along, and prescribed absolute rest 
in bed.

10
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Dr. Drank Bartmie—Directv

Did you notice how long this condition. of 
continued? A. That lasted for about si-c 

or eight; hours, as they usually« occur in these
• s; I can’t , give the exact time

Q. Have you seen this infant recently? A'. No. 
hen did . you see her last? A. I do not 

10 recall ) when I saw her last.
Q. I mean since this accident, did you examine 

her at any time? A. Not recently;
Q. Did you see her last October? A. I don’t 

know;. I know I. have seen her. twice.
Q. Well, the last time you saw her, what was 

her-condition then? A. The last time I saw her 
she was a type oif child that cried and muttered 
when iyou examined her; and I figured it was all a 

20 nerve condition. The second time I saw her she 
had:. an abscess on the nose.

Q;. Was that albsess due to this fall? A. No, T 
do not believe so.

Q. What evidence did she give you of being 
nervous then—this crying yon have described, 
what other evidence did she give you of being 
nervous than that; did you examine her more 
minutely to discover anything? A. I did. My 
findings were negative outside of the crying and 

^  the muttering.
q ; Was vshe suffering any ill effects at all, as far 

as you could Observe, from that accident at that 
time; would you say She was a perfectly normal 
child at that time? A: It is impossible for me 
to answer that Question, because I have not ob-
served the child* long enough.

Q. You have not observed it? A; I don’t know 
what her condition is now. Thiose results, are 

40 late results* and I have not observed the child.
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Dr. Frank Bartone—Direct, Cross.

Mr . Do h e r t y : I would like permission to 
withdraw the doctor and let him examine her.

Th e  W i t n e s s : Y o u  can’t do that now in a 
short space of time. You would have to take 
her to the hospital and go to work and get 
your x-rays, and observe her for weeks. You 
can’t do that now.

Ma. Do h e r t y : I see.

Q. What do you say as to the probability or 
likelihood of this condition resulting in any per-
manent impairment?

Mb . Sm i t h : I object to pny likelihood. I 
do not Object to probabilities.

Q. Well, probabilities—I do not know whether 
there is any distinction between the two or not. 
A. The probability—you mean is there any per-
manent injury?

Q. Yes, either one way or the other? A. That 
question is impossible to answer.

Q. Wlhat is the probability, Doctor? A. I don’t 
know.

Q. Wlhat ¡would you say was a reasonable charge 
for the services which you rendered to this infant 
child? A. I put in a bill of $250.

Q. I know you did, but do you consider that a 
reasonable charge? A. I do, yes.
Cr o ss  Ex a m in a t io n  b y  Mr . Sm i t h :

Q. You did not just stick in a bill for the pur-
pose of getting paid, did you, Dfoctor? A. I 
want to get paid, of course.

Q. You say the bill was a reasonable bill? A. 
Yes.

Q. The fracture you found was a linear fracture? 
A. Yes, on the profile.

10
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Dr. Frank Bartone—Cross, Re Direct.

Q. There is a line there to note a separation? 
A. No, the fracture was not separated.

Q. You found the ehild in a condition of shock? 
A. Yes.

Q. Did you give it bromide for the condition
of shock? A. Oh, no.

10 7Q. What did you give for the shock? A . We 
treated her with hot water 'baths and prescribed 
rest.

Q. And after that you x-rayed it? A. Yes, 
and then x-rayed it and found a fracture of the 
parietal bones.

Q. Yes, and then? A. That was to control the 
swelling that occurred in the brain, so we did 
not have to operate due to compression.

20 Q. You prevented that? A. Yes.
Q. And then the child was in the hospital ten 

days? A. Yes.
Q. And you discharged her? A. I did not dis-

charge her, but her people wanted her home.
Q. She left the hospital? A. Yes.
Q. How many times did you see her while she was 

in the hospital? A. Probably three or four times 
a day.

Q. And then she left and you saw her twice 
afterwards? A. Yes.

Q. And so far as you know, from your examina-
tion after she left the hospital, were there any 
further complications? A. No, I don’t that.

Q. I say as far as you know\ A. I don’t know.
Q. In other words, you have not any opiniof 

on it either way? A. No, I have not followed 
the child.

K e -D ir e c t  E x a m in a t io n  b y  M r . DOh e r t y :
40

Q. You went to Europe shortly after, didn’t 
you, Doctor? A. Yes.

%
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Mrs. Amy Hutchins—Direct.

Mrs . A m y  H u t c h in s , sworn as a witness, testi-
fied.

D ir e c t  Ex a m i n a t i o n  b y  M r . D o h e r t y :

Q. Mrs. Hutchins, you worked for the Egans, 
didn’t you, at 145 Harrison Avenue? A. Yes, I 
did.

Q. And when did you go to work for them? A.
In 1922.

Q. Wjhat month? A. I think it was September.
Q. Alnd how long did you stay there? A. I 

stayed until 1925.
Q. Were you there at the t;me the baby fell out 

of the window? A. I was not.
Q. Hiow long before that had you left? A. I 

left in Diecemiber; no, in January Of that year. 20
Q. During any time that you were at the apart-

ment working, did you see the superintendent of 
the building in the apartment? A. I did.

Q. Who was that? A. Mr. Armstrong and Mr. 
Harris.

Q. Did you ever hear any conversations between 
Mrs. Egan and Mr. Armstrong regarding screens 
or anything? A. Yes.

Q. Yiou did hear conversations between them? c„  
A. Yes, I did.

Q. What did Mrs. Egan say to Mr. Armstrong 
about the screens? A. He put in the screens and 
they didn’t fit good, and I was going to wash the 
windows and they fell out, and she called him 
up and he put them in again, and he said i 
“ Nothing fits around here.”

Q. When was it the screens fell out? A. When 
we were washing the windows; that was the first 
year we were there; that was the following spring, 4 0 
1924 I think it was.
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Mrs. Amy Hutchins—Direct.

Q. How many times had that happened; was it 
just once? A. It happened once because I had 
taken them out myself next time because I didn’t 
want them to fall out.

Q. Did you have any trouble about getting’ 
them out? A. If you just touched it, it fell out,

, all I had to do was just to touch jt with my hand
and it would fa ll • • "■ t

Q. How many times did you see the screen fall 
out? A. Just once.

Q. And that was at the time when you touched 
it? A. Yes, I was going to clean the window.

Q. Did the screen go up after that? A. Yes.
Q. You did get it back, did you? A. Mr. Arm-

strong brought it.
20 Q- Did you see him put it in the .window on 

that occasion? A. Yes.
Q. Did you hear Mrs. Egan say anything to 

him after he came back? A. She did.
Q. Wthat did she say? A. She asked him when 

he twas going to fix those screens.
Q. Wihat did he say? A. When he got time.

Mr . Do h e r t y: That as alL 
Mr . Smit h : No  questions.

40
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Eugene Thomas—Direct.

E u g e n e  T h o ma s , sworn as witness, testifies:

D ir e c t  Ex a m i n a t i o n  b y  Mr . Do h e r t y :

Q. Thomas, you are the son Of the superintend-
ent at 145 Harrison Avenue? A. Yes.

Q. Are you still over there as janitor? A. Yes. ^  
Q. When did you first go there, what year?

A. I don’t know but about two years.
Q. Were you janitor over there at the time this 

baby fell out of the window? A. Yes.
Q. And you picked the baby up? A. Yes.
Q. Where did you pick the baby up? A. Down 

in the court.
Q. (paper shown witness.) I show you Exhibit 

P-1 and ask you if you know what that photo-
graph represents? A. Yes, I do. 20

Q. What does it represent? A. The west part 
of the house.

Q. And is the Egan apartment represented in 
that photograph? A. Yes.

Q. Whereabouts? A. Qn the third floor.
Q. A)t the point marked X  on this window?

A. Yes, that is one of them.
Q. Dio you know where with reference to this 

window this baby was picked up, was it right ^  
under there (indicating) ? A. Plight here in-
dicating on P-1.)

Q. Will you mark with a lead pencil where the 
baby was picked up, with reference to this win-
dow; mark it with “Z” or something.

(Witness marks on P-1.)
Qi. You think it was a little over to the left?

A. A little to the left of the window.
Q. And did you carry the 'baby upstairs? A.

Yes sir. 40
Mr . D o h e r t y : That is ail.
Mr . Smit h : NO questions.



44

James P. Egan, Realled—Direct.

Ja me s  B. E g a n , recalled, testifies:

D ir e c t  E x a m i n a t i o n  b y  M r . Do h e r t y  :

Q. Mr. Egan, I show you Exhibit P-1 and ask 
you what that represents? A. The side of the 

2Q apartment where I lived.
Q. Facing in what disection? A. West toward 

the Boulevard.
Q. What does this point marked X  indicate? 

A. One off the windows of our bedroom.
Q. And what is the point down here? A. The 

court, that makes a half story depression on there, 
a kind of extension.

Q. And what is this ground, how is it made up, 
of dirt or cobblestones or what? A. My recollec- 

20 tion is it was part flagging and part concrete.
Q. Where do those three windows lead to, do 

you know? A. Into the (cellar way.
Q. Is that an area way? A. You can get into 

that cellar from that entrance, yes.
Q- Cp -2 shown witness.) I show you Exhibit 

P-2 and ask you what that represents? A. That 
is a picture of our apartment, of our bedroom win, 
dow.

30 Q* When did you first see this window after the 
baby fell out? A. On my return from the hos-
pital that evening of the accident.

Q. And you looked at the window? A. Yes. 
Q. Does that picture correctly represent the 

condition of the window as you saw it then? A. 
Yes sir.

Q. I show you Exhibit P-3 and I ask you what 
that represents? A. Another picture of the same 
window.

Q. And does that correctly represent the con-
dition of the window as you saw it? A. With

40
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James P. Egan, RcaMed—Direct.

the exception of the lines down the side of the 
picture.

Q. Do you refer to those marks? A. Those 
white marks.

Q. Were those put on after you saw it? A. 
They were put on long after. ^

Q. Do you know what those marks are? A. 
Marks put on the tongue where the screen went 
up and down the window.

Q. What are they? A. Chalk marks.

By  Th e  Co u r t :

Q. When did you see those put on, if you did 
see them? A. The night before we left the apart-
ment.

20Mr . Do h e r t y  : That is our case.

80

40
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Motion for Non-Suit.

Mo t io n  f o r  No n -Su it .

Mr . Sm i t h : I move for a non-suit, your Honor, 
first, on the ground that there has been no negli-
gence shown on the part of the defendant attrib-
utable in any way to the accident to this young

TO ’ an(  ̂ 8econdiy  ̂ ^  the screen was defective,
that has not been shown to have been the proxi-
mate cause of the injury to this child; and third, 
if the screen was defective and if the accident 
happened in the way I assume, by reason of the 
child climbing up on the window sill and putting 
its hand on the window screen, thereby forcing the 
screen out, 'that does not put any negligence on 
the landlord which in any way contributed to this 
accident; fourth, a screen is not intended for the 

20 purposes used in the way it was used at the time 
of this accident, that is, if the child climbed up on 
the window sill and put^its weight on the screen 
and forced the screen out, that was not such use 
as it should have been put to ; there is absolutely 
no proof in this case as to what caused this child 
to go out of this window, or as to how it went 
out, or what, if any, force was applied to this 
window, or whether the screen went out before 

30 went out, or whether they both went
out together, there is absolutely no proof in this 
case as to how this accident happened. The| 
mother says she was in the room and saw the 
child sitting on the floor, and she went out for a 
moment and when she came back both screen 
and child were gone.

M r . Do h e r t y : And the screen was there when 
she left.

40
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Mr . Sm it h  : I say under those circumstances 
there is aibsolutely no proof of any negligence on 
the part of this defendant which could in any 
wise make him liable for this accident.

Th e  Co u r t : Wlhat have you to say, Mr. Doher-
ty?

Mr . Do h e r t y : To  begin with, this case was 10 
brought on the theory that where one assumes to 
do something, and fails, he is liable; another1 
theory is that they kept control over these screens, 
and if we can show any negligence as the proxi-
mate cause of this accident, then there is a jury 
question. Now, is there any evidence of negli-
gence? The evidence is that when this mother 
left this room—and it took her but a second to 
get to that phone—that window was open and the 20 
screen in the window and when she got back the 
screen was gone and the baby was gone They 
had a right to assume that these screens were 
put in there as ordinary screens are put in.

T h e  Co u r t : To keep the flies and mosquitoes 
out.

Mr . D o h e r t y : Yes, iif you will. Now, the evi-
dence is that this screen fell out. The evidence 
is that it was not even capable of performing the 
function of keeping a fly out, and there is not a 30 
scintilla of evidence here that any force wasi 
applied against that screen, because the evidence 
is that the sides were intact, showing there was 
no pressure, that it was not due to a structural 
defect, but it was due to a defect Which negatived 
the very purpose for which it was put there. 
Certainly, these tenants had a right to hssume it 
could be used for the same purpose and in the 
same way as ordinary persons would expect to use 
it. If the baby touched that with ?its hands^
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Motion for Non-Suit.

would anyone expect it to fall out? It is for 
the jury to say whether, in the opinion of any 
reasonable man, such would be the case.

Th e  Co u r t : Y o u  have to come down to the 
question of whether or not the owner was liable.

Mr . Do h e r t y : The onily way we can get at 
that question is to determine whether or not Ms 
negligence was the proximate cause of these in-
juries.

Th e  Co u r t : Exactly.
Mr . D o h e r t y : No w , is not that a jury ques-

tion? Hiere is an infant playing in a room in 
this home; the mother has two other babies., 
Wbuld any reasonable man say that this woman 
had to tag along with these babies every moment 

20 of the day, or wouldn’t it be more reasonable to 
say if a landlord does not keep his apartment in 
a proper state of repair, he must be responsible for 
what happens.

Th e  Co u r t : But it was not put there for the 
purpose of keeping people from falling out. How 
did the balby get up on to the window?

Mr . D o h e r t y : There was a chair within two 
feet of it. We can’t expect that a miracle hap- 
pened, that it was catapulted through the win-
dow.

T h e  Co u r t : W hy did the mother leave it in 
tM s room?

M r . D o h e r t y  : That is another question. The 
mother may have been guilty of contributory 
negligence, I am not arguing that, but I say there 
is at least a jury question as far as the negli-
gence of this landlord is concerned.

T h e  Co u r t  : I am going to let it go to the 
4 3 jury. Never mind about arguing it now. I re-

fuse to grant the nonsuit.



49

D r. Nicholas F eu ry—D irect.

Mr . Sm it h  : Does your Honor refuse it with-
out hearing my argument?

Th e  Co u r t  : I will hear you, of course.
M(r . S m it h  : There is no use saying anything if 

your Honor has made up your mind. I can only 
call your attention to the decision in this case in 
the Court of Errors and Appeals (handing up 
hook). My contention is that these screens were 
put in there to keep flies out and lest air in; they 
were not there ifor the purpose of holding th/a| 
weight of children or anything else. I take an 
exception to the refusal of the non-suit.

Dr . N ic h o l a s  F e u r y , sworn for the defense 
testifies. 20

Dir e c t  E x a m in a t io n  b y  Mr . Sm it h  :

Q. Doctor, you are a practicing physician and 
surgeon of this state? A. I am.

Q. And you have been practicing for how long? 
A. 29 years.

Mr . Do h e r t y  : The Doctor’s qualifications 
are admitted.

Q. You examined this child, did you? A. I 
did.

Q. When and where did you examine her? A. 
At her home, on the 17th d a v  of May 1925, in the 

resence of her grandmother.
Q- You had been told what had happened to 

the child? A. I had found out the history of the 
case.

Q. Will you just tell me what symptoms you 
found? A. I made an examination of the child 
from head to foot, going over the child thoroughly,

80
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Dr. Nicholas Feury—Direct, Cross.

looking for any signs of trauma. I found noj 
evidences, no objective ev dences—‘that is, evi-
dence which I myself could appreciate or observe, 
such as discolorations, swelling, scars ; there was 
nothing I could find on the child which would 
prove to me that slhe had been injured. I did, 
however, see the radiograph which had been taken 
Of this little gfrl at the Jersey City Hospital, 
and that showed—

Mr . Do h e r t y  : I object to the Doctor testi-
fying on that.

Mr . Sm i t h : Have you any objection to 
our using the radios you talked about?

Mr . D o h e r t y : I did not talk about them.

20 He may have seen some other radio.
Q. Well, you examined the child? A. Yes, and 

I found no objective evidence of injury; sihle 
seemed to me to be the normal child; ¡die was 
going around there on the carpet, apparently 
normal, heart normal, pupils normal, and there 
was nothing I could observe or ascertain without 
some other aid.

Q. What is a linear fracture, assuming she had 
one, Doctor? A. That means a crack, there is 

30 no separation of the two fragments, as in an 
ordinary fracture; there is a crack there, and in 
the course of seven or eight days that crack comes 
together, nature comes in and throws out a callus 
and brings it together.
Gr o ss  E x a m in a t io n  b y  M r . Do h e r t y :

Q. How do you know there was a linear frac-
ture did you examine her? A. There is no pos- 

40 sible way of ascertaining that this child had frac-
tured skull, for the reason that it gave no oh-
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Dr. 'Nicholas Feury Oross.

jcotivc 6idd©DiCG of any, pathologically—I mean 
by that, diseased condition. There is only one 
way of ascertaining this, and that is by aid of 
the radiograph.

Q,. Yon did not take that radiograph, did you?
A. I did not.

Q. You are testifying then to what you saw from ^  
x-rays? A. I have not testified to any x-rays.

Q. You have testified to a linear fracture and 
you have testified that, as far as you know, you 
could not tell whether there was a fracture or 
not?

Mr . Sm it h  : I object. Mr. Doherty de-
clined to let me use the photographs and I 
put my question on an assumption.

Th e  Co u r t : Y o u  may cross examine him 50 
as to what he saw, if you like.

Q. Well, Doctor, did you examine this child to 
determine whether or not she had a fracture?
A. I did.

Q. And you couild not well be mistaken as to 
Whether she had or not? A. There is no evidence 
of any.

Qi. Atnd the way it looked to you, she was a 
perfectly normal child? A. Yes. 30

Q. And you would not say she had a fracture?
A. No.

Q. And she is the same as any ordinary child 
on the street? A. Yes.

Qi. That is the best evidence you can give in 
this case as to her condition? A. Yes.

40
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Dr. Nicholas Feury—Re-Direct, Re-Cross.

R e -D ir e c t  E x a m in a t io n  b y  M r . Sm i t h :

Q. And that is the fact, Doctor? A. It is, and 
the whole truth and nothing but the truth.

Re -Cr o ss  E x a m in a t io n  b y  Mr . D o h e r t y :

10 Q. But you could not tell whether she was in 
pain or not? A. I can’t and neither could any 
human being.

Q. You would not say there was not a frac-
ture there, would you? Ai No, I couldn’t swear 
to that.

By  Mr . Sm i t h :

Qu But, Doctor, when I asked you assuming 
there had been a linear fracture there,—that is a
crack you say? A. Yes.

Q. And there is no separation of the part? A.
No.

Q. In course of time the parts come together? 
A. Yes.
By  M r . Do h e r t y :

Q. Now, when there is a crack there is a separa-
tion of the parts, to some extent, you say? A.

30 Certainly, to some extent.
Q. If there is a crack there must be a separa-

tion? A. Yes, but as we commonly use the term, 
there was no appreciable separation, it was so in-
finitesimal it could not be measured but with the 
very most adequate instrument.

q . you do not know whether there was any 
separation there at all, because you do not know 
if there was a fracture or not. A. I do know it. 

Q. How do you know it? A. Because I ex-
40 amined the radiograph.

Q. We are not asking about the radiograph;
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Dr. Nicholas Feury—Re-Cross.

you did not make it, dad you? A. No, I assumed 
that those Who took it were telling the truth.

Q. I assume they were too, but the Objection 
made, Doctor, is that you may not have »been look-
ing at the radiograph of this child; somebody 
showed you a radiograph and said it was the 
radiograph of this infant’s head. A. Yes, and I 10 
assume they were telling the truth.

By  Th e  Co u r t  :

Q. Wlhat is a multiple fracture, Doctor, as I 
understand the Doctor produced ¡by the plaintiff, - 
he used that term, multiple fracture, as a recog-
nized term, apparently. A. Yes. A  multiple 
fracture is a fracture or variety of fracture in 
which there are two or more lines of fracture of 20 
the same bone not communicating with each other;
It means a fracture that involves more than one 
bone.

80
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George A. Flagg—Direct.

Ge o r g e  A . F l a g g , sworn as a witness, testifies. 

D ir e c t  E x a m in a t io n  b y  M r . Sm i t h :

Q. What is your business? A. Architectural 
engineer.

Q,. Do you design houses? A. Yes.
I® Q. Apartments and so forth? A. Yes sir.

Q. Dlid you examine the windows in this apart-
ment at 145 Hlarrison Avenue? A. Yes.

Q. And dlid you examine the screens? A. Yes.
Q. Will you describe the screens that you found 

there, how they fitted in, and so forth? A. You 
mean how the screens ran on the slot?

Q, Yes. A. Well, on the side of the window 
there is what we call a backstop; on the face of 

20 the backstop there is a bead, which is in the form 
of a tongue.

Mr . Do h e r t y : This examination was on 
May 4, 1925, do I understand?

Mr . Sm i t h : No , subsequently.
Mr . Do h e r t y : Then I object to it.
Mr . S m it h  : I will prove there has been no 

change at all.
T h e  Co u r t : Then if that is not shown I 

3Q will strike it out.

Q. Proceed. A  On each side of the screen 
there is a cut or groove, which fits into the tongue 
on the side of the backstop, and the screen works 
up and down the groove, over the tongue.

Q. What is the size of that tongue? A. The 
tongue is approximately, I think, half an inch 
that is, projects out into the opening.

Q. What are the purposes of screens in win-
40 dows?
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George A. Flagg—Direct.

* Mb . Do h e r t y  : I object on the ground that 
he is not an expert for that purpose, but is 
just a common ordinary witness.

Th e  Co u r t : He is an architect.
Mr . Do h e r t y : An architect has not any 

knowledge of what a screen is used for any 
more than you or I or any member of the ® 
jury.

Mr . Sm i t h : Then do you mean a screen, 
as a matter of ordinary common sense, is 
used for the keeping of flies out from an 
apartment or room? If so, I am satisfied.

Th e  CbuRT : I m il admit it. He is an 
architect.

Mr . Do h e r t y  : I ask for an exception.
Th e  Co u r t : Y o u  may take an exception. 20
Mr . Do h e r t y  : I take an exception on the 

ground that it is a matter of common knowl-
edge what screens are used for.

A. A screen in a house, in a window in a 
house, is used as a substitute for the glass in 
weather where they need to let outside atmosphere 
into the room and at the same time prevent in-
sects from getting into the room.

Q. Are those screens able to sustain a weight 30 
pressed against them?

Mr . Do h e r t y : I make the same objection 
to that.

Th e  Co u r t : Objection overruled.
Mr . Do h e r t y  : I take an exception.

A. They are not to my knowledge.
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Harry H. Harris—Direct.

Ha r r y  H. H a r r is , sworn as a witness, testifies.

D ir e c t  E x a m in a t io n  b y  Mr . S m i t h :

Q, Mr. Harris, what is your business? A. I 
am in the real estate business and in the law 
business.

Q. Were you the agent in charge of this apart-
ment in May 1925. A. I was.

Q. Are you still in charge of it? A. Yes sir.
Q. Do you know whether there has been any 

change in the condition of the carpentering work 
in relation to the screens in the apartment that 
Mrs. Egan occupied in 1925? A. There has been 
no change.

Gr o ss  E x a m in a t io n  b y  M r . Do h e r t y : u
Q. No change there at all? A. No change in 

the method of the screens.
Q. You mean down to the present time? A. 

Yes.
Q. Weren’t there inspectors around there to 

inspect these screens?

Mr . Sm i t h : I object to that.
T h e  Co u r t : I do not think that makes any 

30 difference.
Mr . Do h e r t y : That is all.

40
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Mrs. Mollie Archer—Direct.

Mr s . Mo l l ie  A r c h e r , sworn as a witness testi-
fies.
Dir e c t  E x a m in a t io n  b y  Mr . Sm i t h :

Q. Mrs. Archer, you lived at 145 Harrisonj 
A*venue when Mrs. Egan lived there, didn’t you?
A. Yes sir.

Q. Do you remember seeing her shortly after the 
accident to her daughter? Ai Yes, I do.

Q. At that time did she tell you that her daugh-
ter was climbing upon a chair in front of the bed-
room window while she was in the bedroom, and 
that she told the child to get down off the chair 
and that the child obeyed? A. I can’t recall that.

Q. See if this refreshes your recollection (hand-
ing paper to witness) that is your signature, 20 
isn’t it? A. Yes.

Q. Will you please read that and see if it re-
freshes your recollection at all? A. (Reads pa-
per). I could not take oath on it.

Q. Wihat do you mean by that? A. Well, I 
couldn’t recall it as the exact truth.

Q. That is what you signed, isn’t it? A. Yes.
Q. And in that paper you say just what I have 

asked you, don’t you? A. No, I wouldn’t say 
that.

Q. (Suppose you read it? A. While the infant 
child was confined to the hospital directly fo1 
lowing Mrs. Egan’s return from the hospital, 1 
met Mrs. Egan and spoke with her in her apart-
ment, and she told me her daughter was climbing 
up on a chair in front of the window, while Mrs. 
Egan was in the bedroom, and Mrs. Egan told 
child to get down off the chair, and the child 
Obeyed. Mrs. Egan said she then left the child 40
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Mrs. Mollie Archer—Direct.

playing) in the bedroom, and Mrs. Egan then went 
into another room and a commotion, which fol-
lowed immediately after she walked cut of the 
bedroom, attracted her attention, at which time 
she first realized that her child had fallen out r 
the window, and the onily explanation was that the 
child had climbed on a Chair and reached the 
screen, which fell out under the child’s weight.

Q. And that bears your signature, does it not? 
A. Yes.

Q. You would not sign anything that was not 
the truth, would you? A. Well, I wouldn’t say 
that.

Q. Well, do you mean to say you would sign it 
if it was not the truth? A. No, I wouldn’t say 

20 that.
Q. Then your signature is attached to this pa-

per? A. Yes. ■ - i-- ! ^
Q. And in that paper is stated just what you 

have read, isn’t it? A. Just what I have read.
Q. Now, I ask you, having seen your signature 

and having read the paper itself, does it refresh 
your recollection that Mrs. Egan did tell you what 
is in that paper over your signature? A. Well, 
it happened two years ago, and at the time it 
was a small matter to me how the child fell out 
of the window.

Q. That does not answer my question. A. 
Well, I don’t  recollect it.

Q. But you did recollect it at that time, which 
was November 6, 1925, you recollected it suffici-
ently to sign this paper, didn’t  you? At Yes, I 
know I signed thé paper but I couldn’t tell you 
before I read the paper what was in it.

40 Q. You mean you signed the paper without 
knowing what was in it? A. Yes, I did at the 
time.
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Mrs. Mollie Archer—Direct, Oross.

Q, But you knew what was in it? A. Yes.
Q. And it is a fact that you said that? A.

That I stated that, hut I might have been mis-
understood.

Q. Have you been talking with Mrs. Egan since 
this accident? A. N o; she moved away, and we

10had never been very friendly.
Q. Wthen did she move away? A. After the 

accident, about a month or so after the accident..
Q. And between the time Of the accident and 

the time she moved, were you talking together 
quite frequently? A. I said we were never very 
friendly*

Q. Weren’t you in her apartment at that time?
A. The man put that in. I didn’t say I talked 
about it in the apartment, but she talked about it 20 
to me.

Q. Where were you at the time? A. I don’t 
know; it must have been in the street or some- ,
where.

Qi. You do not know whether it was in the 
street or in her apartment or where it was? A.
No.

Cr o ss  E x a m in a t io n  b y  M r . D o h e r t y :
30Q. Do you know whose handwriting that is, is 

that your handwriting? At Yes.
Q. Is this your signature? A. Yes
Q. Did you write this out? A. No, I didn’t 

write out the statement.
Q. Was the person who came to you and heard 

what you were talking, writing in pen and ink at 
the time, or how did he take it down? A. I 
couldn’t tell you; he was writing with pencil or 
ink, I don’t remember which. 40

Q. And do you know what he was putting 
down when you were talking? A. No.
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Mrs. Mollie Archer—Cross, Re-Direct.

Q. Was it a man or a lady wlio came to you? 
A. A man.

Ho came to your apartment to get this? A  
\es; he told me Mrs. Egan had given my name to 
him.

Q. And he asked you a few questions and then 
*** started to write? A  Yes.

Q. Vvhere was he seated at the time? A  At 
the dining room table.

Qi. How long did it take him to get up this 
statement? A  I really don’t know, it took long 
enough anyhow".

Q. Did he continue writing and you talked, or 
after he had had a conversation with you did he 
write it down? A  While he was conversing wr th 

20 me I think—I really couldn’t tell that.
Q. Did you read this statement over before you 

signed it, or after you talked to him did you sign 
it without reading it? A. I remember signing 
it, that’s about alL

Q. Do ypu remember reading it? A  No, I 
don’t remember that.

Q. And this was taken November 6, 1925? A. 
Yes.

80 Re -D ir e c t  E x a m in a t io n  b y  Mft. Sm i t h :

Q. Did you ever see the man to whom you 
gave that statement before that time? A  No.

Q. He was a stranger to you? A, Absolutely.
Q. Aind he came into your room and asked you 

some questions about this accident? A  Yes.
Q. And he said Mrs. Egan had given Irm your 

name, did he? A. Yes.
Q. And he asked you what you knew about it? 

40 A. Yes sir.
Q. And then Sat down and wrote it out, after 

you had talked to him? A  Yes.



61

Mrs. Mollie Archer—Re-Direct.

Q. And you looked at it and read it after he 
did that? A. I cannot say.

Q. Do you moan to say you would sign a paper 
for a strange man and not know what was in it?
A. I knew what I was talking about, I suppose.

Q. Yes, and after it was all written out, it was 
given to you wasn’t it? A. It looks like that.

Q. And a pen was given to you? A. Yes.
Q. And you remember putting your name to it?

A. Well, it is my signature.
Q. Haven’t you any knowledge that you put 

your name to it? A. Oh, yes, I think I had.
Q. And this strange man that you have never 

seen before, do you Want to tell us that he just 
wrote out a paper and said, “ Put your name to 
this million dollar note,” and if he did that you 20 
would do it? A. No.

Q. Don’t you know you read it all over your-
self? A. Yes, I suppose I did, but I can’t re-
call the conversation.

Q. But at the time you were telling the truth?
A  I hope so.

Q. You did not have occasion to tell him any 
lies about it? Ai No.

Mr . Sm it h  : That is my case, sir. 30
M r . Do h e r t y : Plaintiff rests.

Mr . Sm i t h : I move for the direction of a 
verdict, your Honor, on the same grounds 
that I made on my motion for a nonsuit.

T h e  Co u r t : I deny it.
Mr . Sm i t h : I take an exception.
Mr. Smith sums up for the defendant.
Mr. Doherty sums up for the plaintiff. 40
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Charge.

The Court thereupon charged the jury as fol-
lows:

Th e  Co u r t : Members of the jury, the defend-
ant- in this case, Gottfried O. Krueger, was toi 
owner, on May 4, 1925, of 145 Harrison Avenue 

10 Jersey City, N. J. known as the Harrison Apart-
ment Building, occupied by many families as his 
tenants, and he had owned this building for some 
time prior to that date. Among the tenants who 
were in the building on that day was Mr. James
B. Egan and his family, which consisted of himself, 
his wife and three children, one of them a ¡little 
girl by the name of Margaret, who was then two 
and one-half years old.

20 Plaintiff in this case contends that there
was a screen in one of the bedroom windows; 
there were screens also in the other windows, hut 
you are concerned only with the screen in the 
window from which this child hs alleged to have 
fallen; that the screen became defective, and that 
by reason of such defect the child, Margaret; fell 
through the screen, out of the window, to the 
ground, and was injured.

This girl, through her father—-being an infant 
80 she cannot bring the suit herself—¡brings this suit 

against the landlord to recover damages for th's 
fall, alleging that the proximate cause of the fall 
was the negligence of landlord.

The father also joins in this action which he 
brings on behalf of his daughter, to recover dam-
ages which he sustained by reason of this ac-
cident and the amount of monev he had to expend 
in the endeavor to cure his daughter from the in-
juries she incurred in tin« f?.B.40



Charge.

Before the plaintiffs can recover they must 
satisfy you by a preponderance of the1 evidence 
that the proximate cause of this accident was the 
negligence of this landlord. If they have failed 
to prove this fact, there can be nx> recovery, for 
negligence is never presumed, it must always be 
proved by the party alleging it, and the mere fact 
that the girl ihad an unfortunate accident, and was 
injured, does not of itself entitle either the girl 
or the father to recover. Any recovery must he 
because the defendant was negligent and such 
negligence was the proximate cause of the ac-
cident,—not that he was negligent, that is s 
sufficient, but that his negligence was the ,prox- 
mate cause of the accident of which complaint 
is made. . *

Now, it is a well-settled principle of law in 
this state, that the landlord, unless there is a 
covenant in the lease to the contrary,, is not 
obliged to make any repairs to the inside or out-
side of the leased premises, and that the tenant 
cannot recover from the landlord for any damages 
suffered by reason of the defective condition oif the 
building: But if the building is leased to many
tenants—that is, if  it is an apartment or tene-
ment house building—and those tenants have the 
common use of a hallway or stairway , the? land-
lord is under a duty to use reasonable care to 
keep the portions of the building he so reserves 
to himself, or-for the use of those tenants, reason* 
ably safe for the use o f the-persons who have the 
right to use them.

The dtity of the defendant in this case was to 
use reasonable care to see that the portions of 
this buildiirg he reserved for the’ joint use' of the 
tenants were reasonably safe* for the purposes for 
which, they were iet^r.

10
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Charge.

But, members of the jury, the tenants of this 
building, so far as the evidence shows, had nothing 
whatever to do with the use of the window or the 
screen out of which this child fell, and m fnr as 
that element of the law is concerned, it would not 
apply. There was no liability on the ■nart of the 
landlord to do anything to this window, or to 
the screen. But if the case stopped there, the 
Court would have been Obliged to grant a non-
suit or direct a verdict, because there would have 
been no liability on the part of the landlord.

There is, however, another principle of law 
which would apply if you find the facts warrant 
it, and that is, although the landlord was not 
under any obligation to repair or replace this 

20 screen, if he voluntarily attempted to do so, and 
did it in such a negligent way or manner that 
this child was injured by such neglect, there 
could be a recovery if the screen was used for the 
purpose for which it was intended.

So you see, if you find from this evidence that 
the landlord assumed the duty of making repairs 
to this screen, and he did it in such an improper 
and negligent way that the child was injured by 

gQ such neglect, then, of course, there can be a re-
covery so far as these plaintiffs were concerned.

Wlhat was the intention of that screen? If the 
screen was not intended for the purpose of pro- 

. tecting this child, or any other person in that 
building, from falling out of that window, the 
mere fact that it may not have been put in such 
a position to keep them from falling out but that 
flies could not get in, for it might fall out itself, 
that would not be the proximate cause of this ac-A .

* cident, because the question is,* was the screen 
there to protect this child, or any other person in
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that building, from falling out of the window?
If the screen was not properly placed in this win-
dow and the wind had blown it out, and it had 
struck the child and had injured the child by 
falling from the window in which it had been lo-
cated, then, you see, there would be responsibility 
on the part of the landlord if he had assumed the 
duty of putting it properly in place. That was 
not the case here. The question is, was the screen 
placed in the window to protect the people in 
that room from falling out? You have to deter-
mine that, members of the iurv.

If you are satisfied from the evidence that the 
screen was placed there for the protection of the 
people living in that room, for the purpose of 
keeping them from falling out of that window, 20 
that that' was the intention of the landlord in 
placing it there, and that it was not properly in-
stalled and by reason of that negligence the child 
fell and was injured, then there can be a recovery.

But if the screen was put there for the sole 
purpose of keeping out insects or anything from 
coming into that room, and not for the purpose 
of protecting the children and the other members 
of that family from failing out of the window, gg 
and the landlord was negligent in the way he put 
it there and fastened it in the window, there can 
be no recovery because it was not the intention 
of the landlord to have the screen used in any 
way except for the purpose for which it was 
generally intended.

That, members of the iurv. is the case.
if  you find that the landlord was nesdir'en* * 

that his negligence was the cause of this child 
falling out of the window, then there can be a ^  
recovery.
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Charge.

If you find that the screen was not put there 
for the purpose of protecting and preventing the 
child from falling out of that window, then there 
can he no recovery, and it would be immaterial 
how much damage they suffered.

If you find the landlord is liable, then the child 
is entitled to a sum which will compensate her 
for the injury which she sustained. She cannot 
be guilty of contributory negligence because she 
was under the age of two and one-half years and 
a child of that age is not presumed to have in-
telligence sufficient to find her guilty of contribu-
tory negligence. If she can recover, she would 
be entitled to compensation for her pain and 
suffering, and she would be entitled to compensa- 

20 tion for any injury you find there is—but you 
cannot guess at it, and unless there is some evi-
dence that she will suffer in the future, all the 
child is entitled to is for pain and suffering. If 
you find that the child is nervous, and if you find 
she is nervous as a result of this accident, she is 
entitled to be compensated for that; and she is 
entitled to be compensated for all the pain and 
suffering she has endured from this accident. 

gA which has been proved before you,—not for you to 
guess at it, but you have to determine the extent 
of the iliability for the injury which the child 
has suffered.

In case you find for the child, then the father
is entitled to a sum which will compensate him
for his expenses in endeavoring to cure the child
of her injuries, which would be money that he
laid out for the hospital and money which he
paid or became liable to nay for doctors and for 

4 0 .medicines for the child.
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Charge.

That is the ease you have to determine. It is 
not a question Of sympathy, it is a question of what 
you are satisfied the witnesses have testified, and 
the effect of their testimony, applying to the evi-
dence you have heard, the facts you have heard, 
the law which the Court has Laid down for your 
guidance.

NOw, if you find, as I have said before, that 
there was negligence on the part of this landlord 
which was not the cause of this accident, there 
cannot be any recovery. There can only be re-
covery if the negligence of the landlord was the 
cause of this child’s fall.

If you find that the landlord was negligent and 
that his negligence was the cause of this accident, 
both the father and child can recover, and there 
must be a separate verdict, one for the father 
and one for the child, because their awards can-
not be computed in the same way and manner.

If, on the contrary,, you find there was no negli-
gence on the part of the landlord that was the 
cause of this accident, then the landlord is en-

titled to your verdict.

(The jury retire).

Mb . Sm it h  : I except to the Court allowing the 
jury to "find that the negligence of the landlord, if  
any, was the proximate cause of the injury to the 
plaintiff.

Also to the Court leaving it to the jury to as-
sume the landlord reserved the control of the 
screen.

Th e  Co u r t : I did not say that.
Mr . Sm it h  : That the landlord reserved the con-

trol of the screen, or to what the Court said on 
that subject.
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Charge.

T h e  Co u r t  : Take jour exception to what I 
said, but that is not what I said.

M r . S m it h  : I except to the Court allowing the 
jury to find that if the landlord was under no 
obligation to repair or replace the screen if the 
screen was used for the purpose for which it was 

J ® intended, yet, if the landlord assumed 'to repair 
it and did it so negligently that the child was in-
jured, the jury could find liability on the part of 
the landlord.

T h e  Co u r t : Y o u  can except to what I said on 
that.

Mr . Sm it h  : I except to the Court allowing the 
jury to find that the screen was there for the pur-
pose of protecting persons inside the room from 

20 falling out.
Mr . Sm it h  : I except to that part of the charge 

where the Court said, if the jury find that the 
screen was placed there for the protection of the 
people living in the room, and that it was the in-
tention of the landlord to protect and prevent 
people from falling out, there could be liability.

I except to that part of the charge where the 
Court said if there was negligence and such negli- 

qq  gence was the cause of the child falling out, there 
could be a recovery.

Also to that part of the charge where the Court 
said if the jury find for the child, then the father 
is entitled to recover, because that excludes from 
the jury the question of the contributory negli-
gence of the father.

Mr . Do h e r t y : I except to that part of your 
Honor’s charge where you say, if it was the in-
tention of the landlord that it should be used for 

40 the purpose of keeping people from falling out, on 
the ground that it is a question for the jury to
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say for what intent the screen was there, not 
what intention a particular landlord might have 
in mind but what it is generally assumed to be 
put in for.

I also ask an exception to the first part of the 
charge, where the Court said—or rather, where 
the Court took away the first question from the 
jury entirely; I understood you said there was no 
]'ability on the part of the landlord to do any-
thing to the screen.

Th e  Co u r t : Yes.
Mr . Do h e r t y  : I except to the part where it 

took from the jury entirely the first count, that 
it was a jury question to say whether or not the 
landlord, in having assumed control over the 
screens, whether or not they were used by other 
tenants, was still a jury question.

As to the landlord’s liability, I take exception 
to that part of the charge where you say, was the 
screen placed in the window to prevent people in 
that room from falling out. I say that is one of 
the reasons, that may have been one of the pur-
poses in using it, together with the fact that it 
was there to keep out flies, insects and other 
things, or for any other purpose or requirement 
you might say it was placed there for.

(The jury sent out for further instructions and 
were escorted back to the court room).

Mr. Doherty, attorney for plaintiff, was present, 
the attorney for the defendant being absent.

Th e  Co u r t : Gentlemen, the Court has received 
a °OInoiunication from yon that you wanted some 
further instruction. What is it?

Th e  F o r e ma n  : On the question of negligence 
°f  the landlord. Is he responsible for thotee
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Charge.

screens, the upkeep of them, keeping them in good 
condition?

Th e  Oo u r t : A s I said to you before, the land-
lord is not responsible for any repairs that may 
he required to he made during the time that the 
tenant occupies the place, hut if he assumes the 

10 liability, if he assumes the duty of putting the 
screens in their place and he does it in such a 
negligent manner that there is an injury resulting 
from such negligence, then he is responsible for 
the negligent act. But in this case, and in all 
cases, the negligence must be the cause of the 
accident. If these screens were put there for the 
purpose of keeping out bugs and flies and not to 
protect persons from falling out of that window,
and the child fell out of the window, that would 

20 ’not make the landlord liable. If they were simply
there to keep the flies out and dirt and dust out, 
and things from coming in, and not for protec-
tion, you see the landlord would not be liable if 
somebody fell against the screen. It is for you to 
say what they were put there for.

(The jury again retired).

Mr . D o h e r t y  : I want to take exception to that 
80 part of the supplemental charge where the Court 

said, “Unless you find that it was put there for 
protection and to keep people from falling out, 
then there was no liability” , because I contend 

-that one of the questions the jury may consider— 
that may be one of the reasons together with the 
other reasons that the Court detailed—is that it 
might be for the purpose of keeping out flies and 
mosquitoes and also for the purpose of keeping 

40 people in the apartment safe.
T h e  Co u r t : Yes, you may take your exception 

to whatever I said, and I also allow an exception 
to Mr. Smith, who is not here.
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Postea

NEW JERSEY SUPREME COURT.
HUDSON COUNTY.

Ma r g a r e t  Eg a n , an infant by

Ja m e s  B. E g a n , her father as 

next friend and Ja m e s  B. Eg a n ,

A ction at
Law.

10

This case was tried before Judge Willard W. 20 
Cutler, with a jury in the Hudson Circuit, on 
Wednesday, Ajpril 7th, 1026 and continued over 
to Thursday, April 8th, 1026.

The jury returned a general verdict against the 
defendant and in favor of the plaintiff Margaret 
Egan in the sum of $500.00, and in favor of the 
plaintiff James B. Egan, in the sum of $400.00.
Signed April 12, 1026.

W i l l a r d  W. Cu t l e r , 30 
Judge.

40
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Notice of Appeal.

10

20

(Filed )

NEW JERSEY SUPREME COURT.
HUDSON COUNTY

Ma r g a r e t  E g a n , an infant by

Ja me s  B. E g a n , heir father as

next friend and Ja me s  B. Eg a n ,

Plaintiffs, \ / ivs.

Go t t f r ie d  C. K r e u g e r ,

Defendant.

Action at 
Law.

To Ro be r t  HL Do h e r t y , E s q .: 
Attorney of Plaintiffs:

I

80

Ta k e  No t ic e  that the defendant appeals from 
the whole of the judgment entered in the above 
entitled eause, to the Court of Errors and Appeals 
in the Last Resort in All Causes.
Dated: April 13th, 1926.

E d wa r d s  & Sm it h , 
Attorneys of Defendant

40
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Stipulation Staying Eixecution.

( Filed April 14. 1926. )

NEW JERSEY SUPREME COURT.
HUDSON COUNTY.

Ma r g a r e t  E g a n , an infant by 

Ja m e s  B. E g a n , ber father as 

next friend and Ja m e s  B. E g a n ,
Action at

It is hereby stipulated and agreed by and be-
tween the attorneys of the parties in the above 
entitled action that execution on the judgments 
heretofore recovered herein by the plaintiffs be 
stayed until the determination of the appeal taVen 
by the defendant, and that security or bond on 
appeal be, and the same is hereby waived.
Dated: April 13, 1926.

Go t t f r ie d  C. K r e u g e r .

178.

mstS3) 
Defendant.

Plaintiffs,

Appeal

Law.
On

Ro b e r t  H . D o h e r t y , 
Attorney of Plaintiffs.

E d w a r d s  & Sm it h , 
Attorneys of Defendant.

40
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Grounds of Appeal. 
(iServed May 2d, 1926.)

NEW JERSEY COURT OF ERRORS AND APPEALS.

10

20

Ma r g a r e t  E g a n , an infant by \

Ja me s  B. E g a n , her father as I

next friend and J a m e s  B. E g a n ,*  Action at
Plaintiff-A ppelles . \ Baw.

) On
vs . ( Appeal

Go t t f r ie d  C. K ee tjger , \

Defendant-Appellant. J
The Defendant-Appellant writes down the fol-

lowing grounds upon which he intends to rely 
on the argument of the appeal in the above en-
titled matter:

1. Because the Court refused to non-suit the 
plaintiffs on motion of the defendant, although a 
non-suit should have been granted, upon the fol-
lowing grounds:

30 . There was no proof of any negligence
on the part of the defendant, causing or con-
tributing. in anv manner, to the injury or loss 
to the plaintiffs, or either of them.

(b) Any defect in the screen, if anv such 
existed, was not the approximate cause of the 
injury to the infant plaintiff.
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(c) If the screen was defective, and if the 
accident happened by the child climbing up on 
the wndow sill, and leaning, or falling against 
the screen, or placing its weight against the 
same, thereby forcing the screen out, such does 
not make the landlord liable in an action of 
negligence.

(d) That a screen such as the one in ques-
tion is not intended for use as a protection to 
one leaning against it.

(e) There was no proof as to what caused 
the infant child to fall out of the window.

(f) There is no proof that the defect in the
screen, if any, had anything to do with the ac-
cident wherein the child was injured. 20

2. Because the Court refused to direct a ver-
dict for the defendant when requested so to do, 
upon the same grounds as was set forth in the 
motion for non-suit.

3. Because the Court erred in charging the 
jury as follows:

“ What was the intention of that screen?
If the screen was not intended for the pur- 30 
pose of protecting this child, or any other 
person in that building, from falling out of 
that window, the mere fact that it may not 
have been put in such a position to keep 
them from falling out but that flies could not 
get in, for it might fall out itself, that would not 
be the proximate cause of this accident, be-
cause the question is, whs the screen there to 
protect this child, or any other person in that 
building, from falling out of the window? If 
the screen was not properly placed in this 4n 
window and the wind had blown it out, and 
it had struck the child and had injured the



76

Grounds of Appeal.

child by falling from the window in which it 
had been located, then, you see. there would 
be responsibility on the part of the landlord 
if he had assumed the dutv of putting it 
properly in place. That was not the case 
here. The auestlon is, was the screen placed 
in the window to protect the people in that 
room from falling out? You have to deter-
mine that, members of the jury.

“ Tf you are satisfied from the evidence that 
the screen was placed there for the protec-
tion of the people living in that room, for the 
purpose of keeping them from falling out of 
that window, that that was the intention of 
the landlord in placing it there, and that it 
was not properly installed and bv reason of 
that negligence the child fell and was injured, 
then there can be a recovery.

20 “But if the screen was put there for the
sole purpose of keeping out insects or any-
thing from coming into that room, and not 
for the purpose of protecting the children and 
the other members of that family from falling 
out of the window, and the landlord was 
negligent in the way he put it there and fast-
ened it in the window, there can be no re-
covery because it was not the intention of the 
landlord to have the screen used in any way 
except for the purpose for which it was gen- 

80 erally intended.
“That, members of the jury, is the case.”

4. Because the Court erred in charging the 
jury as follows:

“ In case you find for the child, then the 
father is entitled to a sum which will compen-
sate him for his expenses in endeavoring to 
cure the child of her injuries, which would he 
money that he laid out for the hospital and 
money which he paid or became liable to pay 

4 for doctors and for medicines for the child.”
5. Because the Court erred in charging the

jury as follows:
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“ There is, however, another principle of 
law which would apply if you find 'the facts 
warrant it, and that is, although the land-
lord was not under any obligation to repair 
or replace this screen, if he voluntarily at-
tempted to do so, and did it in such a negli-
gent way or manner that this child was in-
jured by such neglect, there could be a re- 10 
covery if the screen was used for the purpose 
for which it was intended.

“ So you see, if you find from this evidence 
thalt the landlord assumed the duty of mak-
ing repairs to this screen, and he did it in 
such an improper and negligent way that the 
child was injured by such neglect, then, of 
course, there can be a recovery so far as 
these plaintiffs were concerned.”

Respectfully yours, 20

E d w a r d s  & S m it h , 
Attorneys of Defendant-AIppellant.
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Mjftj Jerseg Court offreurs an^ppeals

Action 
at Law.

On Appeal 
from 

Supreme 
Court,

BRIEF F O R  BEFENBANT.AFFEE-
ZANT.

Statement.

The above entitled action was tried in the Su-
preme Court, Hudson Circuit, before the Hon-
orable Willard W  Cutler, Judge, to whom the 
same had been referred for trial, and a jury. It 
resulted in a verdict of Five Hundred ($500) 
Dollars for the infant plaintiff and Four Hund-
red ($400) Dollars for the father, James B. 
Egan. Judgments were accordingly entered. It 
now comes before this Court on appeal.

Facts. .
Defendant is the owner of the premises, Ho. 

145 Harrison Avenue, Jersey City, H. J., an 
apartment house, occupied by about twenty-five 
(25) families. Plaintiffs, father and daughter, 
resided in Apartment Ko. 301 in said premises. 
Defendant, as landlord, furnished window 
screens for the windows of the apartment, m ese

MIa r g a r e t  Eg a n , an infant by next 
friend, and Ja m e s  B . E g a n ,

Plaintiff »-Respondents, 

V8.

Go t t f r ie d  K r u e g e r ,

Defendant-Appellant.
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were what are known as half screens,—in other 
words, they covered only the lower iportion of 
the window'. These screens were the usual win-
dow screens, being partically square, having 
a frame work of wood, with wire screening af-
fixed thereto. The frame work was beaded on 
either side, the bead fitting into a groove in the 

.  sides of the window frame.
10 On May 4, 1925, the infant plaintiff, then two 

and one-half (2y2) years of age, was with her 
mother in the bedroom at the rear of the house. 
In this room were two windows, each containing 
a screen as above described. The mother left 
the child playing on the floor, about six feet 
away from one of the windows,/ while she went 
into the next room, or hall, to answer the 
phone.

The bottom of the window, or window7 sill, was 
about three to three and one-half (3-3^) feet 
from the floor, and was above the child’s head.

The mother had just taken up the phone wher 
she heard a commotion in the bedroom. She 
ran into the bedroom and found the child gone 
and the screen out of one of the windows. The 
child had, in some manner not disclosed, fallen 
out of the window.

No other persen was in the bedroom. No one 
30 saw the child fall out of the window, and just 

howr she fell out does not appear.
The testimony showed that the screen did not 

tightly fit the window, but, on the contrary, 
was loose and would fall out at a touch, and 
even had been blown out by the wind.

It is supposed that the child, in some man-
ner, climbed up on the window sill, leaned 
against the screen, and it giving way, she fell 

. out of the window, although there is no evidence 
of such.
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The Pleadings.

The complaint alleges the negligence of the 
defendant to be:

First: That he, being the landlord reserved 
to himself the control of the screens in the win-
dows, installing them in the early spring of each 
year, and removing them after the summer of each 
year; that on May 4, 1925, and prior thereto, the j*) 
screen in the bedroom of the apartment of the 
tenant (plaintiff) was loose and in a defective 
condition in that the groove of the screen did not 
mesh with the tongue of the window, of which 
defective condition defendant had noticed that on 
May 4, 1925, infant plaintiff came into contact 
with the screen which fell out of the window, and 
she was thrown to the ground.

by reason of the negligence of the defend- 20 
ant in failing to repair the said screen in 
said bedroom of apartment No. 301, as he 
was in duty bound to do.

(Secondly, the complaint alleges that under the 
circumstances above, defendant undertook the 
work of installing the screen in one of the win-
dows of a certain bedroom of said Apartment 
No. 301, and did such work of installation in such 
a negligent and careless manner that the screen 
did not properly fit the window and was in a 
loose and defective condition ; that on said date 
(May 4, 1925) infant plaintiff came into con-
tact with the screen, which fell out, and she was 
thrown to the ground

by reason of the negligence of the defendant 
in having undertaken to install the said 
screen in said window referred to and hav-
ing negligently performed the said work in 
the manner set forth * * *

The answer is a denial of the matters set up f  ®
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in the complaint and in an allegation that the 
father was guilty of contributory negligence in 
leaving the infant above in the bedroom with 
knowledge (a) that the screen was defective and 
out of repair (if it was so defective and out of 
repair), and (b) in so leaving the child with 
knowledge that the infant could reach such de-
fective screen.

1«
The Evidence.

The mother, Margaret Egan, testified that she 
lived 'at the time at No. 145 Harrison Avenue, 
which is an apartment house, having twenty-five 
(25) apartments, No. 301 of which she occupied; 
it consisted of five (5) rooms, two of which were 
bedrooms; her apartment was three and one- 
half (31/2) stories above the ground (10); she 
had moved into the apartment on October, 1922; 
there were screens in the apartment then; they 
were put in last in May, 1924, by the employees 
of defendant (11).

There were screens in the windows of each bed-
room, one in each window (there being two win-
dows) ; each screen had a groove, which fitted 
’to a tongue; on one of the screens, however, the 
tongue did not fit tightly into the groove for the

80 w °̂^e distance, but for about one quarter, at 
the top, the tongue fitted only about one quarter 
into the groove, leaving about a quarter of an inch 
space open through which a fly or mosquito could 
enter (12) ; they wTere so loose they blew out of 
the window several times (13), about June 1, 
1924, and witness spoke to the janitor about it; 
he .brought the screen up and put it in place 
(1 3 ); again it blew out in the Fall of 1924; it 
was put back again in the same condition (16);

40 it remained in place until the date of the acci-
dent, May 4, 1925. At the time of the accident, 
witness and the baby were in the bedroom, the
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baby playing on the floor, watchifig witness 
dressing (18 ); witness left the room to go to the 
phone, leaving the baby playing on the floor,
- ¡¡ting down (18 ); she was not yet two and one- 

half (2y2) years old (19).
The elevator boy carried the baby upstairs 

after she had fallen out. She was abrased, black 
and blue, her mouth was bleeding and she was 
crying (20). She was taken to the hospital, 
and she remained there ten (10) days (21). She 
was nervous and when she heard a fire appara-
tus or an airplane, she screamed; this was ob-
served when she was at the shore (22). On 
cross examination she said the evidences of nerv-
ousness she observed were that when she went 
out and Was gone for some time, and returned,
Hie baby cried, and at the shore, when an air-
plane flew over the house the baby cried, and go 
when she heard a fire engine, she cried (23-24).

She did not see the baby fall out of the win-
dow; she knew the baby was in the bedroom; 
that the screens did not fit; that the wind would 
blow them out (24) ; yet she left the room and 
the child in it alone (25) ; the window was the 
ordinary window in an apartment house, the 
window sill about three (3) or three and one- 
half (3y2) feet from the floor, and was above the 
child’s head (25) ; there was nothing against the 30 
window, no chair, nor anything for the child to 
climb upon (25) ; that she went out of the room 
for a second, heard the commotion in the bed-
room, ran in, and the child was gone (25 ); the 
nearest object to the window was the night table, 
about four feet high, which stood between the two 
windows (27).

James B. Egan, the father, testified that he 
was not home at the time of the accident, was 
’phoned for and came home and found the child  ̂
in one of the bedrooms (28 ); she was taken to 
the hospital.

New Jersey St***91 'Srasv
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About May 29th, they took the child to Spring 
Lake; it was their vacation (29 ); the child cried 
if an airplane flew over the house, or if a fire ap-
paratus went by (29 ); if the siren blew she 
cried (29).

The screens were in the windows all winter; 
they never fitted at the bottom (30). He was 
there onee when the screen fell out; it went down 
into the yard, Mrs. Egan phoned to the superin-
tendent and he brought it up and put it in place.

On cross examination he stated that the siren 
at Spring Lake made an unearthly noise; it woke 
him up (35), and he does not wonder that it 
frightened the baby, nor was he surprised that 
when the Shenandoah went over the house the 
baby cried (35).

Dr. Bortone testified that he saw infant plain- 
20 tiff about May 4, 1925, she was in shock, then 

X-rayed her and found a crack going from ear 
to ear over the top of the head (30), gave her 
magnesia sulphate, and treated her until she had 
no’ further evidence that she needed any com-
pression (37 ); she had black and blue marks on 
her arm, chest and faee, which cleared right up 
(37) ; the treatment for shock lasted about six 
or eight hours (38).

Amy Hutchins stated she heard Mrs. Egan 
30 speak to the superintendent about the screens 

and heard him say, “Nothing fits around here” ; 
that the screen fell out while she was washing 
the windows (4 1 ); if you just touched the screen 
it fell out (42).

Eugene Thomas stated he is the janitor (43); 
he picked up the baby in the yard after it fell 
and carried it upstairs.

40
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De f e n d a n t s  w it n e s s e s  :

Dr. Nicholas Feury stated he examined the 
child May 17, 1925, at her home, having heard 
the history of the case; examined her from head 
to foot, thoroughly (49) ; found nó evidencies of 
injury; she seemed normal, was going around 
like a normal child (50).

George A. Flagg, an architect, stated that he 
examined the window and screen and that on 
the side of the window there is, what is called a 
backstop and on the face of the backstop there 
is a bead which is in the form of a tongue; on 
each side of the screen there is a groove which 
fits into the tongue on the side of the backstop 
and the screen works up and down; the tongue 
is about half an inch (54) ; the purpose of 
screens in windows is as follows: the screen is 
used as a substitute for the glass in weather 
where they need to let outside atmosphere into 
the room and at the same time prevent insects 
from getting into the room (35) ; they are not 
able to sustain a weight pressed against them 
(35). '

10

20>

Harry H. Harris stated he is the agent of the 
the premises and that there hlas been no change 
in the screens since Mrs. Egan lived in the apart-
ment (56). 3o

. Mollie Archer stated that on November 6,
1925, she gave a statement, which she signed,, 
and in which she said that Mrs. Egan

“told me her daughter wais climbing up in a 
chair in front of the window while Mrs. 
•Egan was in the bed-room, and Mrs. Egan 
told the child to aet off the chair and 
the child obeved. Mrs. Egan said she then 
left the child playing in the bedroom and 
Mrs. Egan went into another room, and a 40 
commotion which followed immediately after 
she walked out of the bedroom attracted
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her attention, at which time she first real-
ized that her child had fallen out of the win-
dow, and the only explanation was that the 
child had climbed a chair and reached the 
screen, which fell out under the child’s 
weight.”

10

That she gave such a statement and read it over 
and signed it (61).

POINT I.
(a.) The Court should have non-suited, and 

its refusal to do so was error.
(b) The Court should have directed a ver-

dict for defendant and to refuse to do 
so was error.

The case is peculiar. There is absolutely no 
2 evidence as to just how the child came to fall 

out of the window, nor as to what caused her 
to fall. 'She "was last seen by the mother play-
ing on the floor about six feet from the window 
(p. 25) ; the mother then left the room for an 
instant, heard a commotion, and running into 
the room, saw that the child was gone and the 
screen out of the window, and looking out, saw 
the child had fallen out of the window. No one 
saw the child fall. No one knows how she came 

30 to fall. That she climbed upon the window sill 
is left to inference. It is so asserted because it 
seems to be the only reasonable inference that 
could be drawn. There was no one in the room 
with her. The mother insists, however, that 
there was nothing for her to climb up on. Yet 
she must have climbed up on something. The 
window sill was higher than her head and cer-
tainly she could not have jumped up. Assum-
ing she climbed up on the window sill, there is 

*6 nothing to show that she was caused to fall to 
the yard below by the giving way of the screen.
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It is in evidence that the slightest touch (42), 
or even the wind (13), would cause the screen to 
fall out. Did the child, in climbing upon the 
window sill, touch the screen and cause it to 
fall out? Did the screen first fall out and then 
the child lose its balance and fall out afterward?
Or, did the child climb upon the window sill and 
place its weight upon or against the screen and 
cause it to fall, and the child fall with it? None ĵ O 
of these questions are answered by the evidence 
We are left to conjecture and speculation. Just 
how the accident occurred is not shown.

The plaintiff relies upon the assumption, al-
though there is no evidence to sustain such as-
sumption, that the child climbed upon the win-
dow sill and leaned upon, or against, the screen, 
which fell out because it was loose and defective, 
and that the landlord is liable because, (as set 30 
up in the First Count), he reserved control of 
the screens and permitted them to become de-
fective and dangerous (to his knowledge) and 
did not repair them, as he was in duty bound to 
do; and, (as set up in the (Second 'Count), be-
cause he installed the screens and did so negli-
gently and carelessly, and, having undertaken to 
install them, he was liable for his negligence in 
doing so carelessly.

The Trial Judge held there was no evidence 
to sustain the First Count, and so charged the 
jury, and submitted the case to them only upon 
the facts set up in the Second Count (p. 64).

Before arguing the question as to whether the 
landlord would be liable, assuming the facts to 
be as asserted by the plaintiff in the Second 
Count, to wit, that the landlord undertook to 
install the screens and did so carelessly, so that 
they did not fit and would fall out at a touch, 
or upon slight pressure made upon them, we sub-
mit there is not in the evidence any testimony 
justifying a submission of the caise to the jury.
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(a) Because there is absolutely no proof as 
to what caused the child to fall out of the 
window.

No proof is offered as to this. The cause of 
the child’s falling out of the window rests en-
tirely upon surmise or assumption.

(b) Because there is no proof that the de- 
10 feetive screen (if the same was defective) had

anything to do with the accident wherein the 
infant plaintiff was injured.

No proof was offered as to just what happened, 
The plaintiff’s case is based entirely upon as-
sumption. It is assumed the child and the screen 
fell outward together. No proof is submitted of 
that fact. The screen might well have fallen out, 
or been blown out, or even been pushed out, first 

^0 and the child have climbed up afterward, lost 
its balance and fell. It was incumbent upon 
plaintiff to prove the child came into contact 
with the screen which gave way under its weight.

(c) Because there is no proof that the negli-
gence of the defendant in failing to properly 
install the same, or, having installed it, to 
keep it in repair, caused or contributed to the 
injury to plaintiff.

30
See argumet under (b) above.

(d) Because any defect in the screen, if any 
such existed, was not the proximate cause of 
the injury to the infant plaintiff.

Assuming the screen to have been defective, 
and such defect to have been caused by the negli-
gence of the defendant, no proof was submitted 
to show that such negligence was the proximate 

40 cause of the injury to infant plaintiff. No causal 
connection has been shown betweeh the negli-
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gence of defendant and the injury to the infant 
plaintiff. The screen may very well have been 
defective, in that it did not fit snugly into the 
groove of the window, and such defect be due to 
the negligence of defendant, but such alone is 
rot sufficient to justify permitting a jury to find 
a verdict against defendant. If, notwithstanding 
the defective condition of the screen, it would 
have remained in the window and served its pur- & 1 
pose, and fell out into the yard because of the 
action of the wind or other force than by the 
act of the infant, or was caused to fall out into 
the yard by some act of the infant, the defective • 
condition was not the proximate cause of the 
accident to the infant.

The cause of the accident was the climbing of 
the infant upon the window sill and there los-
ing its balance so as to fall outward and down 20 
to the yard below. The defective screen, if the 
same was defective, only gave way under the 
strain or weight of the body, of the infant.

Having considered the reasons above set forth, 
we now pass to the further reasons that

(e) If the screen was defective, and if the 
accident happened by the child climbing upon 
the window sill and leaning, or falling, against
the screen, or placing its weight against the 3o 
same, thereby forcing the screen out, such does 
not make the landlord liable in an action of 
negligence.

(f) A screen such as the one in question 
is not intended for use as a protection to one 
leaning against it.

As we have seen, the theory of the happening 
of the accident which evidently plaintiff relies 
upon, is that the infant plaintiff in some way ^  
climbed up on the window sill and leaned upon
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or against the screen, which, under the weight or 
pressure of the child’s body, gave way and fell, 
causing the child to be precipitated to the yard 
below. It is our contention that if such be the 
manner of the happening of the accident, al-
though there is no evidence to support such theory 
and the same rests only upon mere surmise and 
conjecture, still there is no liability upon the 
part of the defendant.

Assuming the landlord installed the screens 
and installed them negligently and did not re-
pair them, yet he is only liable for injury re-
sulting from the use thereof in case they are be-
ing used in the manner he invites the tenant to 
use them. See 30 A. L. R. 1390 for statement 
of the genral rules and numerous cases holding 
the same, etc.

20 It is clearly apparent that screens such as the 
one in question are placed in windows to let air 
‘nto the room and to keep out insects. If testi-
mony were required as to this it is found in 
the evidence of Mr. Flagg, an architect, who so 
testifies (p. 55). Screens of this kind are not in-
tended to sustain weight applied to them. (Flagg 
55). They are of necessity light, frail objects. 
The screen itself (as distinguished from the 
frame) is thin and fragile. 'Such screens are not 
guards against one falling out of the window. 
They are not supports of the human body, nor 
intended to sustain a person’s weight.

The purpose of the landlord in supplying and 
installing such screens, is to afford means of al-
lowing fresh air to enter the room in warm 
weather, and at the same time, to keep insects 
out. To this extent, having supplied and in-
stalled the same, he invites the tenant to the

4q use thereof. Had the screen been blown inward 
by the wind, or had it fallen inward because of
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some jar or other shock, which, had the screen 
been in proper condition, it would not have 
done, and the infant, while in the room, had 
been injured thereby, liability might be found 
upon the part of defendant. But the landlord, 
by installing window screens of this character, 
does not invite the application of force to the 
same laterally, nor does he invite use of the 
same as a protection against a person falling out  ̂
of the window.

To hold that he did is to violate the known 
purpose of the screen.

The duty of the landlord in this case was to 
see that the screens were in proper shape to be 
used for the purpose for which they were in-
tended and furnished.

In the case of Telephone Co. vs. Speicher, 59 
N. J. L. 23, a case where a lineman, in climbing 20 
a telephone pole, supported himself by one of 
the cross-bars which gave way with him, causing 
him to fall, the Court said:

“But the sole object of the cross-bars is 
to carry the wires. He who maintains the 
cross-bars does it for that purpose, and his 
duty is thus limited. It is not perceived 
how his duty in that -respect is extended 
bv proof that linemen, in climbing, usually 
lay hold of and rely upon the cross-bars for 30 
support, in whole or in part. That custom 
is not, in this case, brought home to the 
knowldege of the telephone company, but if 
it were it could not operate to compel them 
to make cross-bars intended for one purpose 
sufficiently strong for another purpose for 
which they were never intended. No invita-
tion to use the cross-bars can be deemed to 

, he extended to the lineman. When, there- 
. fore, a lineman makes use of a cross-bar in 

climbing he steps beyond the limits of his in- ¿ q 
vitation, and he who invited him to climb 
by the pole hias no liability for any result-
ing injury.”
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In the case of Saunders vs. Eastern Hydraulic 
Brick C o 63 H. J. L. 554, the Court of Errors 
and Appeals, in a case where a workman was 
repairing a skylight and placed his hand upon a 
mullion dividing the frame and sustaining the 
contiguous parts of the panes of glass, and lean-
ed so much of his weight upon it as to break it, 
which caused him to fall through the skylight, 

■l® said:

“But the purpose of the mullion in this 
skylight was to aid in the support of the 
panes of glass. The master’s duty was to 
have it so constructed as to reasonably 
answer that purpose, but it is impossible to 
discover any ground in reason for imposing 
upon the master any duty to have it so con-
structed as to bear the weight or any part of 
the weight of a servant, although engaged 

20 in repairing it.
“The duty of the master in this respect 

is like that of one who invites another to 
make use of some place or appliance and is 
limited to the care requisite for the reason-
able use thereof for the purpose for which 
it is designed. (New York and New Jersey 

Telephone Co. v. Speicher, 30 Yroom 23; S. 
€., 31 Id. 242.) f

“Doubtless the work of -replacing the glass 
would have required the use of some force 

30 upon the mullion to remove the old putty.
The case indicates that the mullion broke 
under plaintiff’s pressure before he had be-
gun to exert force for that purpose. In that 
aspect it is plain that defendant was not 
liable for plaintiff’s injury, because, at just 
stated, it owed him no duty to furnish a 
mullion strong enough to bear his weight or 
any part of it.”

In the case of Gavin vs. O’Connor, 99 N. J. b. 
. 162, the Court of Errors and Appeals, where it 
■ appeared that a young boy was killed by the fall 

of a clothes pole in the backyard of a two-family
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house, on the first floor of which he lived, and 
'where it appeared that the fall of the pole wias 
caused by the strain placed thereon by a boy 
hanging on a clothes line attached to the pole, 
said:

“The rule is thoroughly established in this 
state that the liability of the owner or oc-
cupier of premises who expressly or implied ^  
ly invites others to enter thereon is only co-ex- 
tensive with his invitation; his duty of care 
is Hinted by that, and when the limits of the 
invitation ape exceeded, it ceases, except as 
to acts willfully injurious. The cases of 
Phillips vs. Ijibrary Co., 55 N. J. L. 307, and 
Ryerson vs. Bathgate, 67 Id. 337, are enough 
•to illustrate the principle. To these might 
be added Furey vs. New York Central Rail-
road Co, 67 Id. 270. In the Phillips case, 
plaintiff used a path not regularly laid out, » 
and saved a nonsuit only because the path ™ 
she did use was a beaten track, justifying an 
inference by the jury that it was held out 
as proper for her to use. In the Ryerson 
case, plaintiff, instead of putting her cat 
through the door opened expressly for that 
purpose, undertook to go through herself 
and was injured. A nonsuit was sustained 
on the ground that she had exceeded the 
limits, of her invitation. In the Furey case, 
the plaintiff was similarly barred because 
the opening between cars was not held out 30 
expressly or impliedly as one for him to use.

“The rule has been uniformly applied bv 
our courts in cases where some structural 
appliance has given way, and injury has re-
sulted. The question in each case is, was 
the party injured invited, expressly or by im-
plication; to make use of the appliance, 
whatever it was, in the Way in which he did 
use it? If he was, a duty of care was ¡raised, 
otherwise not.

“In New York and New Jersey Telephone ¿ q 
Co. vs. ¡3peicher, 59 U. J. L. 23, in the Su-
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preme Court, plaintiff, a telephone lineman, 
climbed a pole to do some work, and relied 
for support upon, a cross-arm, which broke 
with him. A judgment for plaintiff was re-
versed, the court saying that the sole object 
of the cross-bars was to carry the wires, 
and while the company was under a duty to 
use care that the poles should not fall under 
a lineman’s weight, it was under no such 

10 duty touching the cross-bars. The duty as 
respects the pole itself was considered by 
this court in Moersdorf vs. New York Tele-
phone Co., 84 N. J. L. 747, and the two cases 
well illustrate the distinction between keep-
ing within and overstepping the limits of the 
invitation.

“Another illuminating case is Saunders vs. 
Eastern Hydraulic Brick Co., 63 N. J. L. 
554, in this court. The plaintiff was repair-
ing a skylight on defendant’s roof, and put 

2o so much of his weight on the framework of 
the skylight that it broke with him. We 
said (at p. 556):

“ But the purpose of the mullion in this 
skylight was to aid in the support of the 
panes of glass. The master’s duty was to 
have it so constructed as to reasonably an-
swer that purpose, but it is impossible to 
discover any ground in reason for imposing 
upon the master any duty to have it so con-
structed as to bear the weight or any part 

g o f  the weight of a servant, although en-
gaged in repairing it.’ A nonsuit was sus-
tained. So, also, in Carey vs. Cray, 98 H. 
J. L. 217, where plaintiff exceeded the 
bounds of his invitation by undertaking to 
use a disused privy in the backyard.

“ In Smith vs. Mountain Ice Co., 74 N. J. 
L. 26, in the Supreme Court on rule to show 
cause, the plaintiff, handling ice on a run-
way slipped and fell back against a railing 
which gave way with his weight. The trial 
court, in charging the jury, assumed that the 

- ■ rail had been placed there for plaintiff’s pro-
tection, but the Supreme Court held that it
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was no more than a jury question whether 
the railing had been intended and furnished 
to meet such a strain, and sent the case back 
for a new trial.

“In the case at bar, the evidence raises no 
such question. Obviously, a clothes pole is 
not erected in the backyard of a tenement, 
and clothes lines extended thereto, for boys 
to swing on. If one of these boys had been 
sliding down the baluster rail of the front 10 
stairs, and it had broken with his weight, 
or if he had climbed to the top of the pole 
and it had fallen with him, we venture to 
say that no court would hold that there was 
any duty of the owner to provide a stair rail 
that would hold a sliding boy, or a clothes 
pole that would be appropriate and adequate 
for him to climb. If the boys were invited 
to use the yard, and the pole had broken un-
der the strain of a normal amount of clothes 
on the lines, a different case would be pre 20 
sen ted: but we are unable to see in this case 
anything beyond a use of the pole for a pur-
pose never contemplated by the defendant, 
and as to which use he was under no duty of 
care.”

The illustrations given in the above opinion 
are applicable to the case sub judice with equal 
force.

If the landlord in the case cited would not be 
liable had one of the boys been sliding down the 3q 
baluster rail of the front stairs and it had broken 
under* his weight, and if he would not be liable 
had the boy climbed to the top of the clothes pole 
and it had broken and fallen under his weight, 
how could the landlord in the case sub judice be 
liable because the window screen fell out under 
the weight of the . child?
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POINT II.
Tl&e Court erred in charging the jury aa 

follows:

“What was the intention of that screen? 
If the screen was not intended for the pur-
pose of protecting this child, or any other 
person in that building, from falling out of 

jQ that window, the mere fact that it may not 
have been put in such a position to keep them 
from falling out but that Hies could not get 
in, for it might fall out ilseif, that would not 
¡be the proximate cause of this accident, be-
cause the question is, was the screen there to 
protect this child, or any other person in 
that building, from falling out of the win-
dow? If the screen was not properly placed 
in this window and the wind had blown it 
out, and it had struck the child and had in- 

2q jured the child by falling from the window 
in which it had been located then, you see, 
there would be responsibili ty oh the part of 
the landlord if he had assumed the duty of 
putting it properly in place. That was not 
the tuse here. The question is. was the 
screen placed in the window to protect the 
people in that room from falling out? You 
have to determine that, members of the jury.

“ If you are satisfied from the evidence that 
the screen was placed there for the protec-
tion of the people living in that room, for 

^  the purpose of keeping them from falling out 
of that window, that that was the intention 
of the landlord in placing it there, and that 
it was not properly installed and by reason 
of that negligence the child fell and was in-
jured, then there can be a recovery.

“But if the screen was put there for the 
sole purpose of keeping out insects or any-
thing from coming into that room, and not 
for the purpose of protecting the children 
and the other members of that family from 

40 falling out of the window, and the landlord 
was negligent in the way he put it there and
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fastened it in the window, there can he no 
recovery because it was not the intention of 
the landlord to have the screen used in any 
way except for the purpose for which it was 
generally intended.

“That, members of the jury, is the case.”

The screen in question was an ordinary win-
dow screen. (See Ex’s. F 2, 3 and 4). The 
purpose of such a screen is plain, i. e., to per- i 10 
mit the entrance of air into the room and at the 
same time keep out insects. It is not intended 
to resist pressure laterally applied, nor to sus-
tain weights placed against it. Nor is it intend-
ed as a protection for persons from falling out 
of the window. Its construction, the material 
out of which it is made, the manner of its in-
sertion into the window, all plainly indicate that 
it is not so intended. It is not a question upon 
which the minds of reasonable men might differ.

This was so clearly presented as to require a 
finding by the Court.

iSee cases of Saunders v. Eastern Hydraulic 
Brick Co., supra and Gavin vs. O’Connor, supra, 
Speicher v. Telephone Co., supra.

To leave the question to the jury was error.

30

40
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POINT III.
The Court erred in charging the jury:

“There is, however, another principle of 
law which would apply if you find the facts 
warrant it, and that is, although the land-
lord was not under any obligation to repair 
or replace this screen, if he voluntarily at- 

jQ tempted so to do, and did it in such a negli-
gent way or manner that this child was in-
jured by such neglect, there could be a re-
covery if the screen was used for the pur-
pose for which it was intended.

“'So you see, if you find from this evidence 
that the landlord assumed the duty of mak-
ing repairs to this screen, and he did it in 
such an improper and negligent way that the 
child was injured by such neglect, then, of 
course, there can be a recovery so far as 
these plaintiffs are concerned.”

There was absolutely no testimony submitted 
by the plaintiff that tended to establish that the 
landlord ever made any repairs, or attemped to 
do so, to the screen involved in the accident. Nor 
is there any proof that he assumed so to do. 
The proof is to the contrary. The mother states 
that the landlord never made nor attempted to 
make repairs (15). There was, therefore, no 
jury question presented, but rather a Court ques- 
tion. To submit such a question to the jury was 
error.

Further, to charge the jury that if they should 
find “that the landlord assumed the duty of mak-
ing repairs to this screen, and did it in such a 
negligent way that the child was injured by such 
neglect, then, of course, there can be a recovery 
so far as these plaintiffs are concerned,” was to 
permit the jury to find that the landlord did as- 

40 sume the duty of making repairs to the screen, 
when there was no evidence upon which to base 
such finding. This was error.
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POINT IV .
The Court erred in charging the jury:

“ In case you find for the child, then the 
father is entitled to a sum which will com-
pensate him for his expenses in endeavoring 
to cure the child of her injuries, which 
would be money that he laid out for the 
hospital and money which he paid or became ^0 
liable to pay for doctors and for medicines 
for the child.”

It is our contention that if the landlord was 
negligent in improperly or negligently installing 
the screens, and such negligence caused the injury 
to the child, there could still be no recovery 
for the father because he was guilty of contribu-
tory negligence, or at least the jury could find 
him so guilty upon the evidence.

If the screen was defective and improper, and 
if it was in a dangerous condition, to the knowl-
edge of the landlord, and he: assumed to install 
it and d?d so negligently, the defective and dan-
gerous condition thereof was fully known to the 
parents of the child, and appreciated by them.

The mother states that on the day the screen 
was put in, in May, 1924, she noted that the 
tongue extended only a quarter of the way into 
the groove (12), and it was so loose the wind 
blew it out (13) several times (15) ; the father 
states that he also knew that the screen did not 
fit (30), and he knew it had fallen out (31), and 
that he complained to the superintendent.

The mother states that she knew when she left 
the child alone in the room that the screen did 
not fit and that the wind would blow it out.

If it was the duty of the landlord to antici-
pate that the child might climb up on the win-
dow sill and fall out of the window, it was just 
as much the duty of the parents to so anticipate.

The jury were entitled to have explained to

20
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them that if they, under the evidence, believed 
the father guilty of contributory negligence he 
could not recover for loss of services nor for ex-
penses in endeavoring to cure the child, and de-
fendant was entitled to have the jury so in-
formed.

The charge of the Court excluded the question 
of the contributory negligence of the father from 
the consideration of the jury, and, in effect, in-
structed them that if the child could recover, the 
father could recover. This was error.

For the errors above set forth, the judgment 
should be reversed and set aside.

W a l t e r  L. G l e n n e y , 
E d w a r d s  & Sm it h , 

Attorneys of Defendant-Appellant.

2o W a l t e r  L. G l e n in e y ,
E d w in  F* Sm it h ,

Of Counsel. 1 1

40



j®eto Jieröep Court of Crrorö anb gtypeate

Ma r g a r e t  E g a n , an infant, by 
Ja me s  B. E g a n , her next 
friend,

Plaintiff-Respondents,

vs.

G o t t f r i e d  K r e u g e r , 

Defendant-Appellant.

Action at Law, 
On Appeal from 

/New Jersey 
Supreme Court, 
Hudson Circuit.

BRIEF OF PLAINTIFF-RESPONDENTS.

This is an appeal from the New Jersey Supreme 
Court, Hudson Circuit, wherein a judgment was 
entered in favor of the plaintiff, Margaret Egan, 
an infant, in the sum of Five Hundred ($500,00) 
Dollars, and in favor of the plaintiff James B. 
Egan, in the sum of Four Hundred ($400.00) Dol-
lars and against the defendant, who appeals to 
this Court, upon the trial court’s refusal to non-
suit the plaintiffs on motion of the defendant, and 
for a refusal to direct a verdict for the defendant 
upon motion therefor, and for three alleged errors 
in the trial court’s charge to the jury.

Facts.

The infant plaintiff, Margaret Egan, two and 
a half years, occupied a five room apartment with 
her mother and her father, one of the plaintiffs 
herein, at #145 Harrison Avenue, Jersey City, 
N. J., the property of the defendant, which was a
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modern building, consisting of twenty-five apart-
ments and the plaintiffs’ apartment was on the 
third floor (Exhibit P-1). The plaintiffs’ bed-
room faced the west. The defendant had installed 
in the windows of this bedroom wire screens with 
wooden frames, which screens operated in an up-
ward and downward direction. These screens 
were so constructed and installed that the grooves 
on the frame of the screen did not mesh with the 
wooden tongue constructed on the side of the 
window. The tongue on either side of the win-
dow is indicated by the inner white lines (Exhibit 
P-3) which were made with chalk (p. 45,11. 10-14). 
The screen in the bedroom window had fallen out 
of the window repeatedly due to this defective 
condition of which the defendant had knowledge. 
Although the defendant was not obliged under 
the contract of letting to repair or adjust these 
screens, on each occasion when the screen fell 
from the bedroom window, the Superintendent of 
the building, the agent of this defendant, placed 
it back in its defective condition, although he had 
knowledge of its defect. In fact, he had knowl-
edge that on two or three occasions, the wind had 
blown this particular screen out of the window 
into the court yard below.

On May 4th, 1925, at about 2 P. M. the mother 
of the infant plaintiff left the bedroom for a 
moment to answer the ’phone, which was located 
out in the hall, near the bedroom, when the infant 
plaintiff was playing on the floor of the bedroom 
with a doll. At the time the mother left the room 
the defective screen was in the window. In the 
moment of the mother’s absence from the bed-
room, the infant plaintiff had fallen through the 
screen in the bedroom marked “ x ”  (Exhibit P-1) 
to the court yard below. The tongue in the side 
of the window (Exhibits P-2 and P-3) and the



3

groove on the frame of the screen (Exhibit P-4) 
were not broken nor disturbed as the infant plain-
tiff fell through the screen from said window. 
When she was picked up, the screen (Exhibit 
P-4) was near her. The imprint of the screen 
was on her face and ear (p. 20,1. 34).

The child sustained a multiple fracture running 
from ear to ear over the top of the head (p. 36, 
11. 18-21) and bruises on the arm, chest and face 
(p. 37, 'll. 10 and 11). The bill for medical ex-
penses was Two Hundred and Fifty ($250.00) 
Dollars.

Statement.

The plaintiffs filed their complaint for damages 
sustained and rely upon the third and fourth 
counts therein (pp. 4 and 5), that the defendant 
undertook the work of installing the screens in 
the apartment, although he was not legally bound 
to do so and performed this work so negligently 
and had knowledge of such defective condition of 
screen in the bedroom, that he is legally answer- 
able for all of the damages that proximately flow 
from such negligence.

The plaintiffs adduced testimony to show that 
the screen did not properly fit the window and 
that only the lower ^  section of the screen viewed 
vertically was caught (p. 12, 1. 22), the upper %  
did not mesh and there was ^  of an inch space 
running this distance, where a mosquito or a fly 
could get in (p. 12, 11. 31-33, also p. 30, 11. 18-21).

After the screen was installed it blew out of the 
window several times (p. 13, 'll. 5-6) and was put 
back by the agent (Superintendent) of the de-
fendant in the same condition (p. 13, 11. 13-16). 
Afterwards the screen blew out again (p. 15, 1. 
15) and was put back in its defective condition.
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The defendant had notice of the defective fit-
ting through his agent, the superintendent (p. 14, 
1. 39, also p. 15,11. 5-6).

P O I N T  I.

The motion for non-suit and direction of 
verdict were properly denied.

The facts as set forth in respondents’ brief as 
aforesaid are in no manner contradicted, and the 
negligence of the defendant in the particulars 
enumerated are therefore conceedingly admitted.

The only question involved is whether the negli-
gence set forth in the complaint and confirmed 
by the testimony adduced at the trial, was the 
proximate cause of the injuries complained of.

The respondents contend that the defendant 
was charged with the duty of exercising ordinary 
care to so construct this screen as to render it 
reasonably safe for the ordinary uses to which 
the screen in an apartment of this character is 
adapted. A breach of that duty implies a legal 
liability for all damages which are thereby proxi- 
mately caused.

We contend that in a modern apartment, that 
the infant plaintiff, had a right to use every 
square inch within the confines of this bedroom, 
and that in addition to the fact, that the screen 
was installed for the purpose of keeping out flies 
and mosquitoes, it had a concurrent function of 
marking by its very presence the confines of the 
apartment at the window space. That a screen in 
a bedroom window three stories from the ground 
in a modern apartment, where children are 
obliged to play, and have a right to play, is put
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there as a factor of safety and that a landlord 
might reasonably forsee that a child would come 
in contact with the screen and that under the con-
ditions existing in the instant case, might fall 
through the said screen, in the exercise of a rea-
sonable use of said screen, is not such a preposter-
ous contention that it can be said as a matter of 
law, that no reasonable person would say it was 
placed there for such a purpose, in addition of 
course, to its primary purpose and use.

The question therefore in this case is, “ Did the 
plaintiff have a right to use that part of the prem-
ises in the manner in which she did? Every 
mother raising a family in a modern apartment 
reasonably expects and has a right to assume that 
a screen of the type as in the instant case, has a 
function to perform of keeping with a reasonable 
degree of use, a child of the age of two and a half 
years from falling out of a window, if left for a 
second to attend to a household duty.

There is no direct testimony as to how the child 
fell out the window and the law will not infer neg-
ligence on the child’s part or that she leaned or 
put her weight against the screen. The presump-
tion is that she was using the screen in a lawful 
manner when she fell through it into the yard be-
low.

The defendant argues in this case that the 
screen in this bedroom window was not con-
structed to sustain the weight of any person or 
persons including an infant. We contend that the 
evidence shows conclusively, and is uncontradicted 
that the screen had fallen repeatedly without the 
application of any force and in fact that this screen 
had blown out with the force of the wind, and 
there is no evidence that the baby leaned against 
Ihe screen. The defendant did not introduce a 
scintella of evidence on this point.
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The uncontradicted testimony is that the screen 
went out with the slightest gust of wind, and on 
the motion for non-suit and direction of verdict, 
every fact and inference of fact had to be resolved 
in favor of the plaintiff and that therefore, the 
infant plaintiff did not necessarily lean against 
the screen but that the screen gave way under her 
baby touch in her lawful use of said screen.

We further maintain at this juncture that at 
the conclusion of the plaintiffs’ case and as the 
facts then stood, there was a case of res ipsa lo-
quitur and the burden was then cast upon defend-
ant of going forward with evidence to exculpate 
itself from the charge of negligence in the man-
agement and installation of this screen. The only 
explanation the defendant makes is that the child 
must have leaned against the screen. This is in-
nuendo and conjuncture and not proof.

It was a jury question upon all the facts in the 
case.

In determining whether or not a non-suit was 
properly directed, every presumption of fact must 
be resolved in favor of the plaintiff.

Thornton vs. Cater, 111 Atl. Rep. 158.

From all of the surrounding circumstances 
within the knowledge of the defendant, as a pru-
dent man, he must have foreseen or reasonably 
anticipated that injury would result to the infant 
plaintiff by being precipitated into the court yard 
below if she came in contact with the screen in a 
lawful use thereof.

“ Where an act is negligent it is not neces-
sary to render it the proximate cause that the 
person committing it could or might have 
foreseen the particular consequence or the 
precise form of the injury, or the particular 
manner in which it occurred, if by the exercise
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of reasonable care it might have been foreseen 
or anticipated that injury might result.”

De Mott vs. Knowlton, 126 Atl. Rep.
327—29 eye. 495.

The question therefore is whether under the cir-
cumstances the defendant might reasonably have 
foreseen that the infant plaintiff might come in 
contact with the screen and fall out of the window 
in the lawful exercise of the use of the apartment.

The general rule is that a person is liable for 
those injuries from his negligence which are rea-
sonably to be anticipated.

Guinn vs. Del. Tel. Co. 72 N. J. L. 276.

This same doctrine is true of those cases involv-
ing negligence in selling or giving children fire-
works or other dangerous weapons or explosives. 
In most of these cases where injuries ensue and 
negligence is shown, the liability is based upon the 
ground that the defendant should have foreseen 
the consequences.

23 L. R. A. p. 253.

The respondents from the facts in the instant 
case maintain, to make their position clear.

1st. That the infant did not lean (or place her 
weight) against the screen, but was using the same 
in a lawful manner.

2nd. That she fell through the screen in the 
said window by touching it or using it in a rea-
sonably normal manner, and that the law must 
presume this in the absence of proof by the de-
fendant to the contrary.

On the first point the evidence is uncontradicted 
that the screen was not normal and could not with-
stand the least pressure without falling out. It
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had been blown out by the wind on several occa-
sions.

On the second point, the respondents contend 
that the infant plaintiff was impliedly invited as 
a member of the tenants’ household to come near 
and in contact with the screen in a reasonable 
and lawful use thereof.

The question of law involved in this case has 
been discussed at some length in the cases collated 
by this court in Gavin vs. O’Connor, 122 Atl. Rep. 
p. 482. In that case a young boy was killed by 
the falling of a clothes pole in the backyard of a 
two family house, on the first floor of which he 
lived. The only assignable cause of the fall of 
the pole was the strain put on one of the clothes 
line by a boy hanging thereon, trying to make his 
knees touch the ground and it was held that a 
non-suit was proper.

The respondents contend that no one would 
maintain that there was an implied invitation by 
anyone to use the pole in the manner as above.

This however is not the situation here. The in-
fant plaintiff had an implied invitation to use and 
go to the window screen and touch it in a normal 
and lawful manner and under the ordinary cir-
cumstances of looking out the window. When she 
did this the inference is that the screen fell out 
and did not perform the first function it had, 
namely, of remaining in place and sustaining its 
own weight.

In the Gavin case above, this Court said at p. 
843, last few lines.

“ If the boy ŵ ere invited to use the yard, 
and the pole had broken under the strength 
of a normal amount of clothes on the line, a 
different case would be presented.”
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We maintain again, that where a screen gives 
way under a normal gust of wind that it neces-
sarily gave way under the normal touch of the 
baby’s hand, and that therefore, the landlord is 
liable because of the failure of the screen to rea-
sonably withstand the lawful use to which he 
should have foreseen the screen would be put.

The question of proximate cause is sometimes 
a question of law, and sometimes a question of 
fact, according to the circumstances of the par-
ticular case. Opreska vs. Shapiro, 122 Atl. 761.

In the instant case the question was one of fact 
and was submitted to the jury and determined in 
favor of the plaintiffs. As was said by this Court 
in the case last cited p. 762, the subject of proxi-
mate cause is one of the troublesome questions 
in the law of negligence.

On the question of invitation, the present case 
can be distinguished from the cases cited in the 
Gavin case above referred to. The respondents 
are further mindful of the rule that is thoroughly 
established in this state, that liability of the owner 
or occupier of the premises who expressly or im-
pliedly invites others to enter thereon is only 
co-extensive with his invitation; his duty of care 
is limited by that, and where the limits of invi-
tation are exceeded it ceases except to acts will-
fully injurious.

Phillips vs. Library Co., 55 N. J. L. 307;
Ryerson vs. Bathgate, 67 N. J. L. 337;
Feury vs. N. Y. Central, 67 N. J. L. 270.

In the Phillips case above, plaintiff used a path 
not regularly laid out and the case was allowed 
to go to the jury because the path she did use was 
a beaten track, justifying the inference by the 
jury, that it was held out as proper for her to use.
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In the Ryerson case, the plaintiff exceeded her 
authority in going through a door and falling 
down the staircase, when the door leading to a 
closet was merely opened sufficiently wide to al-
low her to put a cat through the door.

In the Feury case, the plaintiff was. barred be-
cause the opening between the cars was not held 
out expressly or impliedly as one for him to use. 
In the present case therefore, it was a jury ques-
tion to say whether the infant plaintiff did not 
have a right to use the screen in the manner pre-
sented by the evidence, which was a lawful use 
and having the right to use the screen in the man-
ner in which she did, whether the negligence of 
the defendant was the proximate cause of her 
injuries.

This case likewise differs from N. Y. and N. J. 
Tel. Co. vs. Speicher, 59 N. J. L. 23 (Supreme 
Court) where the plaintiff a lineman climbed a 
pole to do some work and relied for support upon 
a cross-arm, which broke with him, when it was 
held he could not recover.

We repeat there was no evidence that the baby 
leaned or put her weight against the screen.

The instant case is in line with the case of 
Moersdorf vs. N. Y. Tel. Co., et al, 87 Atl. Rep. 
473.

1. “ Where a telephone company issues an 
express or implied invitation to linemen in 
the municipal employment to go upon its 
poles, it owes them a duty to use reasonable 
care to see that such poles are reasonably 
safe for such use, and for a neglect of this 
duty a liability arises to respond in damages 
for a resulting injury.”

2. “ Where a telephone company has a pole 
in the public highway as a part of its tele-
phone system, under a franchise from the 
municipality upon condition that it maintain
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such pole, not only for its own use, but also 
for the use of the municipality, there is a clear 
invitation by such company to the appropriate' 
employes of the municipality to go upon such 
pole to the extent usual and necessary for its 
use by the municipality in the manner con-
templated. ’ ’

Justice White speaking for this court in the 
case just referred to says:

‘ ‘ This doctrine, which is established by 
abundance of authority, leads to the inevit-
able conclusion that where a telephone com-
pany has a pole in a public highway, as a part 
of its telephone system, under a franchise 
from the municipality upon the condition 
that it maintain such pole, not only for its 
own use, but also for the use of the muni-
cipality, there is a clear invitation by such 
company to the appropriate employes of the 
municipality to go upon such pole to the ex-
tent usual and necessary for its use by the 
municipality in the manner contemplated. 
Under such circumstances the city’s lineman 
is neither a trespasser nor a licensee.”

If the municipality had a right to use the pole 
for its wires, then there was an implied invitation 
by its employees to climb the pole, and for the 
failure of the pole to support the weight of the 
lineman, the defendant is answerable in damages.

The argument could well be made, that the pole 
was not constructed to maintain the weight of the 
lineman but to support the wires that the muni-
cipality might erect for its police and fire pur-
poses.

The appellant in the present case argues that 
the screen was installed for the purpose of keep-
ing out flies and mosquitoes and not for the pur-
pose of keeping tenants from falling out the 
window, but he overlooks the fact that the tenant
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and his family had an implied invitation to have 
the infant plaintiff use the screen for the lawful 
uses to which the family under their contractural 
relation with the landlord might put the screen, 
and one of its lawful uses is that in the ordinary 
course of every day life, that a tenant in an apart-
ment may use the bedroom of his apartment for 
the personal use of his family and this includes 
the right of an infant in the household to come in 
close juxtaposition with the screen without being 
precipitated through the screen into the court 
yard below.

Common experience teaches us that there is not 
a mother of an infant in a modern apartment more 
than one story above the ground anywhere in the 
State of New Jersey, who does not expect that a 
screen will reasonably stay in the window of an 
apartment where reasonable and lawful use is 
made thereof.

The defendant in the Moersdorf case had a 
right to assume that a lineman would climb the 
pole for the purpose of using the same to make 
repairs, etc. The landlord in the present case had 
the same right to anticipate and foresee and as-
sume that in an apartment where there were in-
fants that the lawful use of the apartment by the 
tenant carried with it the right to use the screen 
in a reasonable manner, and the law must assume 
that it was so lawfully used in the absence of 
proof to the contrary.

From all of the foregoing the plaintiffs main-
tain, that it was a question of fact for the jury to 
decide whether or not the plaintiff made such use 
of the screen in the lawful use of the apartment.

Even conceding for the sake of argument that 
pressure was used upon the screen, our position 
is in harmony with Smith vs. Mountain Ice Co., 
74 N. J. L., p. 26 in the Supreme Court, where on
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Rule to Show Cause, “ Plaintiff handling ice on 
a runway slipped and fell back against a railing, 
which gave way with his weight. The trial court 
in charging the jury assumed that the rail had 
been placed there for plaintiff’s protection, but 
the Supreme Court held that it was no more than 
a jury question whether the railing had been in-
tended and furnished to maintain such a strain 
and sent the case back for a new trial.

There Was No Error in Trial Court’s Charge As 
Alleged in Ground of Appeal No. 3.

Referring to defendant’s exception herein to 
the trial court’s charge, from all of the foregoing 
and particularly relying upon the Moersdorf case, 
the trial court imposed too harsh a burden upon 
the plaintiff, wherein he charged that the plain-
tiff had to prove that the screen was put there for 
the purpose of keeping tenants from falling out 
the window. If any complaint is made, complaint 
upon this phase of the case should come from 
the plaintiff. This was equivalent to stating that 
the jury had a right to determine whether the 
plaintiff had a right to use the screens in the man-
ner in which she did, and imposed an additional 
burden upon the plaintiff in allowing the jury to 
determine whether the defendant himself had 
placed the screens there for the purpose of keep-
ing tenants from falling out the window.

There Was No Error in Trial Court’s Charge As 
Alleged in Ground of Appeal No. 4.

Appellant’s exception under this heading is not 
well taken for the reason that the negligence of 
the mother, if any were shown, could not be im-
puted to the father, who sought to recover for 
medical expenses etc.
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There Was No Error in Trial Court’s Charge As 
Alleged in Ground of Appeal No. 5.

The language used by the Court in this part 
of the charge was in conformity with the estab-
lished rule of law in this state following Charney 
vs. Cohen, 110 Atl. Rep. 698, where it was held 
that, where a landlord assumes the duty to repair, 
although under no obligation to do so, he is liable 
for damages in case of injuries if he does not 
use due care in the matter of such repair.

This last case follows the earliest reported case 
of Coggs vs. Bernhard, 2 Ld. Roym. 909, before 
Lord Holt, where it was held, “ That where one 
voluntarily undertakes to perform a task and 
performs it negligently he is liable.

Also under this particular part of the charge, 
the Court properly left the question to the jury 
to say whether or not the screen was used for the 
purpose for which it was intended.

For all of the reasons heretofore stated we 
maintain that the judgment of the trial court 
should be affirmed.

Respectfully submitted,

R o b e r t  H. D o h e r t y , 

Attorney for and of counsel 
with the Respondents.
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