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N.J. Court of Errors and Appeals.

Between
JOHN KINNEY and CH AR ITY A. 

METLER, Administrators o f Charles 
W. Metier, deceased, plaintiffs in 
error,

vs.

TBE CENTRAL RAILROAD COM-
PANY OP NEW  JERSEY.

Il^nA N C E R Y ^^N E W  J e RS.RY.

In case. On Writ 
of Error to Su-
preme Court.

(_X- f

This is an action on the case, brought by plaintiffs in 
error in the Supreme Court, and tried before the Chief Jus- 
icyt the April Term, a . d . 1867, in which a verdict was 

 ̂G,re or defendants, under the charge of the court’, 
Pm, f 6 que8tlons ^served to be argued before the Supreme 
fii ' / , p0n, the following state o f the case, and reasons as- 
8,gued by the plaintiffs below.

N e w  J e r s e y  S u p r e m e  C o u r t . 
Win Kinney and Charity A. Metier, adminis-'l 

'Wore of Charles W. Metier, deceased,
> In case. 10

V».
he Central Railr°ad Company o f New Jersey.

A S  Cf mei°-n t0 be tHed before his Honor the Chief 
in and tor tv, § fUC ^Ur̂ ’ a* a Circuit Court held at Belvidere,
April A n e Ct°UntJ 0f Warren’ 0,1 the twenty-third day of 

The f  eighteen hundred and sixty-seven.
i was brought by the plaintiffs, as administrators

A
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of Charles W. Metier, deceased, against the defendants to 
recover damages, under the act entitled “ an act to provide 
for the recovery o f damages in cases where the death of a 
person is caused by wrongful act, neglect, or default,” ap-
proved March 3d, 1848.

The evidence showed that, on the first day of December, 
a . d . eighteen hundred and sixty-five, the deceased, Charles 
W . Metier, took passage for himself, at Phillipsburg, for New 
York, in one of the defendants’ express trains, which left 

10 the former place at or about the hour of seven o’clock eleven 
minutes, in the morning of that day, and that he took a seat 
in one of the cars of that train, and rode therein safely until 
the train reached the curve near Pikel’s mountain, in Tewks-
bury township, Hunterdon county, betweeu Lebanon and 
White-house stations, when the express train in which he 
was riding, while running at a rapid rate of speed, collided 
with a coal train standing on the track of the defendants 
railroad, on which the aforesaid express train was passing; 
that in consequence of such collision, the car in which the 

20 said Charles W. Metier was seated was run into by another 
car and crushed and broken to pieces, and that the said 
Charles W. Metier, deceased, was crushed, wounded, and 
killed, he being dead when found, and removed from the 
wreck and debris o f the broken car.

After much evidence was given on both sides, showing 
how the collision was occasioned—

Benjamin T. Harris, a witness produced on the part of the 
defendants, stated that he was the general agent of the de-
fendants, at Phillipsburg; that he knew Charles W. Metier, 

30 the deceased ; that he saw him on the morning of December 
first, a . d . 1865, at the defendants’ depot at Phillipsburg, 
that he asked the witness for a pass to New York; witness 
had known him for several years; he was formerly fireman 
and engineer on the Central railroad, though he had not een 
in the employ of the company for more than a year prec 
ing the first o f April, 1865 ; he asked witness for a Pa88̂  
the ground of his being an engineer and railroad man, ^  
some hesitation, witness filled up a pass and hau e 1 1
him, remarking to him that he had better p u rch a s e  a tic
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I than receive a free pass, as those who received such pass had 
I no redress from the company in case of accident; witness 
I had authority to give that free pass; was furnished with 
I blank papers by the general ticket agent. A  paper being 
I shown witness, he said—that is a copy o f the passes we use,
I and one of which was given to deceased. Metier accepted 
I the pass, and witness thinks he made no reply to what he 
I said; he did not see Metier afterward. Witness has no re- 
I collection of his asking for a pass before, since he left the 
I service of the company. Witness filled up the ticket with a 10 
I  pencil and gave it to Metier with the remark before stated.
I Witness has not now the lot o f papers from which Metier’s 
I ticket was taken. Can’t repeat the wmrds on the ticket 
I given; am willing to swear that I believe the ticket shown
I me is a verbatim copy of the pass I gave Metier; never com- 
I pared them.
I  Notice from defendants’ counsel to plaintiffs’ counsel to 
I produce the original pass, a notice was admitted to have been
■ served on him the previous evening, and plaintiffs’ counsel
I ere informed the defendants that he never had heard of or 20
■ seen any such ticket or pass. A  pass, being the one shown 
I T  W,tneS8\ Partly written and partly printed, was then 
I  a vT t ' t ev^ ence> as follows, viz. a ticket or pass some two
■ hr j i8  ̂°r ^ ree inches in length and some two inches iu 
I  ea t , on one side of which was printed—

((Th,s pass to be delivered to the conductor.
„ e. person who accepts this free ticket, thereby 

ceint 68 a nSk accident> an  ̂ i° consideration of its re- 
ohdereX̂ >res®  ̂aSrees that the company shall not be liable 
agents ^  l̂rcu™8tance8, whether o f negligence by their 30 
los8 or i * °therwi.8e’ for anJ injury to the person, or for any 

njury to his or her property while using this ticket.”
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On the other side was printed and written the following, viz.

Central Railroad of N. J . , ---------, 186 .

Pass............................... ..................... ............W. Metier,

From_______ ___ _________ _____ ________ ...P. Burgh

T o___________________ __ _____. -I...... .....New York.

A c ’d.

95 B. T. H arr is , Agent.

Pro ut the same.

To the admission of this pass as evidence, the plaintiffs, 
10 by their counsel, objected, because the pass offered in evi-

dence was not the original, nor proved to be a copy of it; 
and also on the ground of the illegality of the ticket, and the 
matter endorsed on the back of the pass; which objection 
the court overruled, and the paper purporting to  be a copy 
of the pass was admitted in evidence ; to which the plainti s 
by their counsel excepted.

John C. Jennings, another witness produced and sworn on 
the part o f the defendants, said, he was on the express train 
at the time of the collision, took the train from Harris nrg 

20 —was conductor, in the employ of the Philadelphia an 
Reading Railroad Company. It was my duty to run to eff 
York (by some agreement.) I was personally acquainte 
with Metier for five or six years, as being fireman an en<̂ 
neer on the Central Railroad of New Jersey. Saw im® 
the first o f December at PhilHpsburg, as he jumped on ^  
platform of the car as we started from there. Saw him ne 
at Clinton station at the forward end of the first Pas®ell®a(j 
car. I collected no fare from him because he told me 
a pass from Mr. Harris; I did not see it.

30 John Ramsay, a witness produced and sworn o n .^ rgCk 
of the plaintiff* to rebut, said—I was called on at t
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by Mr. King, the conductor o f another train, who was there.
He wanted me to go with him to take the valuables from 
the dead. He in my presence, searched Metier’s pockets, 
and took out what was valuable; he took out a watch, Some 
papers, and other things; he then took the things in charge;
I did not see any pass or ticket; I was a constable at the time 

I in Readington township, Hunterdon county. He wanted 
I me to go with him as an officer. By the court—Am a con- 
I stable in the same place yet.

After the evidence on each side was finished, his Honor, 10 
the Chief Justice, stated that he should assume that the plaiu- 
tiffs had proved 4 negligeuce on the part of the defendants, 
but that he had on a previous occasion looked into this matter, 
and his present opinion was that the pass offered in evidence 
by the defendants was a legal bar to the action ; and being 
of that opinion, he should charge the jury to that effect, 
giving the plaintiffs counsel permission to argue the point o f 

I law, or sum up the case to the jury; or he would direct a 
verdict to be reudered for the defendants, with leave to the 
paintiffs to except, or move for a new trial, or make a case 20 
stated in the nature of special verdict, so that the matter 
ffilg t be argued before the Supreme Court, and either party 
at liberty to bring a writ of error. Whereupon the counsel,
011 er the circumstances, declined to argue the point before 

e court, or the case before the jury.
Tbe court directed the jury, if they believed the deceased 
88 ri *u£ 1° the cars under the free pass described by the 
’ ness to render a verdict for the defendants, as the pass 
c et presented a legal bar to the plaintiffs’ recovery. Where- 
¿5 1 lê Ur̂  reuclere<i a verdict accordingly. 30

f , e P̂aintiffs counsel excepted to the charge, or direction 
01 the court.

thê 8 ^ ere ôre ducted and ordered by the court, with 
such °°8̂ nt of counsel of both parties, that the foregoing be 
aronm V  °f case’ an<* that the cause be *et down for
ĝoment at the November Terember Term, 1867, o f the Supreme 

leave to turn the case into 
o f error.

hated September 6th, 1867.
(Signed) M. B e a s l e y , Chief Justice. 40
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A s s ig n m e n t  o f

N e w  J e r s e y  S u p r e me  Co ur t .

John Kinney and Charity A. Metier, adminis-"]
¿nitore of Charles W. Metier, deceased, I j n case> fa

vs. case stated.
The-Central Railroad Company of New Jersey.

•

The plaintiffs in this suit assign the following reasons why 
the verdict in this cause should be set aside and a new trial 
granted, viz.

10 1. There was no legal or sufficient evidence that the said
Charles W. Metier, deceased, had or used the ticket or pass 
alleged in the case, on the occasion therein named.

2. There was no legal or sufficient evidence that the said 
Charles W. Metier, deceased, assented or agreed to, or even 
knew o f the agreement alleged to have been endorsed on 
the said ticket or pass.

3. The said alleged agreement or condition on said pass 
was illegal, and void in itself, and was not drawn, executed, 
or stamped, according to ¡law.

20 4. The fact that a ticket or pass was given to Metier, is
not o f itself evidence sufficient to raise a presumption that 
it is in the hands of the administrators; to authorise the de-
fendants to give evidence of its contents upon notice to the 
administrators to produce it.

5. That if said pass shall be held to be invalid, because 
the agreement endorsed and printed thereon is illegal, ye 
the said Metier was not a trespasser, but a free passenger, 
who went on the said car and rode there with the knowle ge 
and permission of the defendants, and their agents, on t e

30 ground of his being a railroad man, and therefore aecustome 
aud entitled to ride on other roads, and particularly so on t ® 
defendants’ railroad, on which he was formerly several 
an employee ; or if not entitled to ride free, was only ou® 
to pay fare when the same should be demanded of _ _ 
the conductor o f the train (and was liable to an action e ̂  
for,) and the deceased having been killed while so n in£
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the cars, his representatives are entitled to recover in this 
action.

6. The decision of his Honor, the Chief Justice, in ad-
mitting the evidence in relation to said agreement or dondi- 
tion in his charge to the jury in relation thereto, was contrary 
to the law and facts o f  the case.

J. F. DUMONT,
Attorney for plaintiffs.

Afterwards, at the November Term, 1867, o f the Supreme 
Court, the case was argued before the Chief Justice, Justices 10 
Vredenbnrgh, Depue, and Woodhu.ll, and at the Term of 
February, 1868, judgment was« rendered m favor o f the de-
fendants.

The opinion o f the court was announced by 
The Chi ef  Ju s t ic e ..

dedde q-“e8tlfn in tbis ca8e which we are now called on to 
‘  u  ‘ ° ‘ " t  COn8.,ruction of «he contract, out of 

arige but e*'? *S T *  ,abl'l,t,es of the parties respectively

M teldnfV- a' ,that the deceased, with full know- 
the consideration0^  acCOr‘1, entefe<1 into the agreement, for 
•elf of a|i . /  ° f  a f™e Passage, to assume the risk to him- 
ge»c „ hp C'den,S Whfch mi* h* °°cur through the negli- 
5 . 1  La£ n? f , ,he rai'r0ad A " accident
censed - and th d‘? baPPen- causing ‘ he death o f the de- 
defendants are la r i ' l l*  P° ,nt f° r is whether the
°f such agreement ?  d'8Pel>Sed from responsibility by force

f,0l»manyoftImtoDiLbe f ermittfd to regal'd 38 quite aside 30 
,he argument w°P 80 learne<% discussed before us upontô iCW0ftwhrr erred to ma,,i ca8es wi,h

P»«,l notices or t h e r  ^mm° 0C!“ :rier to force’ & means of 
stipuiatious contracts ° '**7  -°f  tlckets co»taining special 

> ««»tracts upon them employers, and eases were
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cited to show that agreements couched in general terms, im-
posing the risk of carriage on the bailor would not he inter-
preted to extend to losses proceeding from the negligence of 
the bailee or his agents.

These subjects are not considered pertinent, because in the 
present case it was clear that the contract between the de-
ceased and the carriers received the voluntary assent of the 
former, and because such contract in clear terms gave im-
munity to the carriers from the negligent acts of their ser- 

10 vants. As I have already remarked, the inquiry goes to the 
point singly as to the legal validity of agreement which these 
parties, beyond all question, entered into in good faith.

But another line in the reasoning of the counsel of the 
plaintiffs seems to require a more deliberate notice. It was 
insisted that a common carrier could not, even by express 
contract, exempt himself from liability for his own negli-
gence. But even on this head it does not strike my mind 
that it is necessary for any present purpose to enter upon the 
discussion of this vexed question. The duty of the common 

20 carrier is sui generis ;  his obligations are so peculiar, it is diffi-
cult, perhaps impossible, to apply closely by way of analogy, 
the rules of law which control his conduct and give rise to 
his responsibilities, to the situation of other contractors. By 
the usual principles o f law, the common carrier is, with nar-
row exceptions, an insurer of the safe delivery of the goods 
coming to his hands; so too, he is bound, as a general thing, 
to carry all the goods brought to him in the ordinary course 
of his business. These are obligations falling upon the com 
mon carrier by force of his employment, which is of 

30 public character. When, therefore, questions arise as to the 
right o f these social agents, so to speak, to free themselves, 
by contract or otherwise, from the burthens set upon t em 
by law, it is" obvious that considerations which are who v , 
foreign to ordinary eases, enter into the discussion. 0D8̂

* quently, all reasoning on this theme must turn on motives 
policy and general convenience. And it is on this acco 
that i think that a solution of the question whether a corDnl̂ t 
carrier can or cannot exempt himself by express agr 
from the obligation which he takes from the law to con 

40 his business without negligence cannot have a contro 
effect upon the present subject o f inquiry.
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This conclusion is founded iu the fact that I do not regard 
the contract now in controversy as one which the defendants 
have made in their character of common carriers. I think it 
plain that they must in this respect be placed on the foot of 
gratuitous bailees. Every test which can be applied to the 
case will show that the defendants on this occasion, in this 
particular matter, were not common carriers. The deceased 
did not bargain with them on the basis o f any such employ-
ment. If he had seen lit, he had a right to deal with them 
in their general character, but he did not do so. As a mem- 10 
ber of society, it was his right, upon paying his fare, to re-
quire of these defendants to carry him upon the terms which 
the law imposed upon them; but instead o f exacting this 
right, he solicited a mere benevolence, the discharge of 
which it would not be reasonable to consider as any part o f 
the business of the carrier. The legal existence of this con-
tract, therefore, cannot be impugned on the ground so often 
advanced where common carriers are concerned, that it is 
unwise to permit those public employees to throw off any 
gken part of their common law liability. The question ven- 20 
tilated must be settled by such rules of law as are applicable 
to the ordinary class of gratuitous bailments, or o f persons 
rendering an unbought courtesy.

or does the objection that this contract is not consistent 
Wlt good morals or sound policy appear to me o f much 
ejg t. This consideration was urged on the argument in 

rather a wider form than the facts will warrant, for the pro-
position was, that it is pernicious and immoral to allow a 
a person to contract for a discharge from the effects o f his 

u negligence. But the question to be decided is narrower; 30 
êcase showing merely the presence o f negligence in the 

ant TlT ^e ên( ânts> but none whatever in the defend- 
them eT heS' Conse(luentbT> vve have to do simply with 
in a nTtt lm^e(̂  ProP°sition, does the law prevent a person 
stinul 1 not.CODnected with any public employment, to 
or a ® an immunity from the results o f the omissions

How Sht80fhi80Wn aScnt8?
1* T U b.® plain t0 ari>' otie who wi"  survey 

w°uld hold th ^  ™ere *s n°thing in natural justice which
© master responsible for the negligence o f his 40

B
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servant. With relation to the moral code, a man performs 
iu this particular his whole duty when he exercises proper 
prudence and care in the selection of competent agents to 
conduct his affairs. The rule o f respondeat superior, is one of 
great severity, and has been adopted, not from its intrinsic 
equity, but from its general convenience. It subsists incon- 
testibly as an established legal technicality; can it not be 
waived, and another rule adopted on any special occasion 
between party and party ?

10 I confess to an entire inability to comprehend the force of 
the objection to this being done. The fallibility of all human 
agency is an imperfection not to be eliminated from any 
transaction dependent on the employment of such means; 
in the absence of an express contract, the law, in order to 
lay down a fixed rule, throws the liability on him who em-
ployed the agent; but what in the nature of the transaction 
is there, which should prevent any party contracting with 
such principal to take on himself the risk of the servants 
misconduct. It was suggested that the tendency of any ex- 

20 emption of the principal would be to remove from common 
carriers one of their motives to exercise care in their busi-
ness ; but the two fold answer is, first, that the present discus-
sion does not, as has already been shown, relate to the con-
tract of a common carrier; nor, second, does it involve any 
consideration of the misconduct o f the principal; the whole 
question being whether the master may not avoid the con-
sequences, not o f his own, but o f his servant’s omissions.

The contract before us, so far as its terms are at present 
involved, did not contemplate the introduction iutotbeaffeir 

30 o f any element of danger, which was not necessarily i“ 
rent in i t ; that is the fallibility o f human conduct overw i 
the carrier has no control. .

The transaction is virtually thus: the carrier says to 
passenger, “ I  have employed careful and skillful 
manage my locomotive and cars, but they are human, 
they may fail iu their duty, to your danger.” The Pa8sê  
says, “ in consideration of a free passage, I will run  ̂
risk.”  The bargain is struck on these grounds, an 
clear that it would be a great refinement to iropeac 1 

40 being prejudicial to public interests.
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Nor do I find such a contract in anv respect incompatible 
with legal principles on analogous subjects. Agreements o f 
tire insurance are familiar instances much in point, for they 
are 1 n general, stipulations for indemnification against the 
results of a party’s own negligence, or that o f his employees.
In truth it is obvious that the doctrine asserted in support o f 
the case of the plaintiffs would, if carried to its logical re-
sult, subvert, equally with the present contract, almost the 
entire system of bailments; for that system is erected in 
part, on the principle of allowing an immunity to the negli- 10 
genceofthe bailee. Thus in the case of a deposit, the de-
positary in the Roman ¡law was answerable for the thing left 
with him, in case of its loss, only for fraud ; and in the Eng-
lish and American law, such bailee cannot be held unless neg-
ligence so gross as almost to be evincive o f bad faith can be 
imputed to him.

In such cases, then, the ba'ilor virtually agrees to discharge 
t e bailee from all responsibility for ordinary neglects, such 
*8 careless men are apt to fall into, and the law does not 
Wrap e to enforce such contracts. Such agreements in kind 20 

not distinguishable from the stipulation now sought to 
w impeached. °

nother analogy will be found in that long line o f deci- 
t D8w ich have so completely established the proposition 

a even common carriers can, by express agreement, limit, 
i ta AK™6 ext.ent at lea8t> tiiéîr common law liability. In reply 
ParJnTf08 ° n the imPoliey o f such a relaxation, Baron 

! sento» Eq' 34° ’) eomPre8sed the argument into a
and 8aid •’ “  We ought not to fritter away the mean- 

I careful ”0,^,aĈ 8’ mere^  ôr ^ e  purpose of making men 30

that tho , ese C0IJ8,derati°ns, I have come to the conclusion 
»ntswas the deceased made with the defend-
at the trial * J D , and under the circumstances presented 

It I  n  d a fuU defence t0 this **ion.
8iluilar doote*Per?eiVed fr0m the fo,,owing citations, that a 
W'C T T  held by the courts o f New York:
i . s i  0 J z k Geniml R■ S -Co- ' 24 181 ;
26 «  « IV  t  7 ,  a -’ 24 U• 2 0 8 ; Wrife V. N. Y. C.-so la . 443. , ^
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It has not seemed to me proper to consider the other ques-
tion mooted on the argument, whether the memorandums 
endorsed on the ticket in question was of such a character 
as to require a United States revenue stamp. Such objection 
was uot made at the trial, and it is now quite too late to 
interpose it. The rule is entirely settled, that if an imper-
fection of this character is relied on, the point must be raised 
before the instrument is put in evidence. Robinson v. Lord 
Vernon, 7 Com. B., N. S. .231; Field v. Wood, 7 Ad. if EL 

1 0 H 4 ; Israel v. Benjamin, 3 Comp. R. 40.
The defendants are entitled to judgment on the verdict.

Assignment «of Errors,

N e w  J e r s e y  C o u r t  o f  E r r o r s  a n d  A ppeal s.

John Kinney and Charity A. Metier, adminis-
trators o f Charles W. Metier, deceased, 
plaintiffs in error,

n s .

In  error lo 
I the Supremi 

Court.

The Central Railroad Company of New Jersey. :

Afterwards, that is to say, by consent, on the sixth day of 
20 October, 1868, before the judges of the Court of Errors and 

Appeals o f the state of New Jersey, at Trenton, come the 
plaintiffs iii error, by John F. Dumont, their attorney, and 
say., that in the record and proceedings aforesaid, and in 
giving the judgment aforesaid, there is manifest error in this, 
to wit—

1. That on the trial of the said cause there was no legal or 
sufficient evidence that the said Charles W. M etier, decease, 
had or used the ticket or pass alleged in the case on t eoc 
casion therein named; and there is error in this, that

30 Supreme Court based their judgment on the fact that sa 
Metier had received and used said ticket, notwithstan 11 ?

2. That there was no legal or sufficient evidence that t e8®̂ 
Charles W. Metier, deceased, assented or agreed to, ore
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know of the agreement alleged to have been endorsed on the 
said ticketor pass; and there was error in this, that said court 
rendered their judgment as if there had been such evidence.

3. That the said alleged agreement or condition was il'leo-al 
and void, and not drawn, or executed, or entered into by 
the parties according to law, nor was there any evidence that 
any revenue stamp was attached thereto, as required by act of 

I congress; and there is error in this, that the judgment of the 
| said court was predicated on the supposition that said pass

or ticket was legally drawn and executed, and stamped ac- 10 
I cording to law.
I 4. That the fact that a ticket or pass was given to Metier 

i»not of itself evidence sufficient to raise a presumption that 
at it is id the hands o f his administrators to authorize the 

fleteitats to give evidence o f its contents upon notice to 
administrators to produce it ; and there is error in this, 

the i f  T  C0“ rt adj udSed the evidence sufficient to enable

i t S e ?  ‘ °  SiVe * VideDOe ° f  4116 e0nteD,S 0 f the aaid

the a l t * lf 8a'd rT S sbaI1 be be,d t0 be invalid because the 20 
the «aid u T  endGr8ed and Panted thereon is illegal, yet 
whowenf IT n0t a tres8Pa8ser> but a free passenger, 
J S S 1* * ? l * * r *  rode there with the knowledge
the ground ? ?  8aid defendants and their agents, on

* ?f h,s being »  railroad man, and therefore ae-
8° on the defend111!*? t o  rHc| ^ t h e r  r o a d s ’  a , l d  Particularly 
several years * ^  8 ™ , r o a d ’  o n  wbich he was formerly for 
^«nlvbonfainT mP }’ee; ° r i f  not entitled to ride free, 
demanded of P  °  ^  f a r e  whenever the same should be 
liable to an J T  ^  eoildB°tor o f the train (and was 3 0  
killed w hile  so r'uV .G re fc lr  ̂ a n d  t b e  deceased having been
titled, to reoov V* 8 a id  c a r ’  b i s  representatives are en-
that by the i n T  1,1 th l8  a C ti° n ;  a n d  t h e r e  i s  er™rin this,
sidered and L n T T  ° f th® 8aid COurt 8aid Motler is con-

6. That in ¡ L ? K  a tre88Pa88er> if said pass is invalid, 
rror in ° f 8uPrerne Court there isManifest error in tl * w u n  mere is

and judgment of tT  - 1 th® 8aid Conrt affirmed the opinion 
dfecided that tho -a JUdge on the trial ° f  8aid cause, and 
to 8aid ticket L  , agreement or condition endorsed on

as egal, and sufficient in law to bar the 40
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plaintiffs’ action ; and that there was sufficient evidence that 
the said Charles W. Metier knew the contents and effect of 
said condition or agreement, and that said condition or agree-
ment was a legal and sufficient bar to the plaintiffs’ action, 
without any evidence that the same had affixed thereto a 
revenue stamp as required by the act of congress.

7. And there is error in this, that said judgment was ren-
dered in the favor o f the defendants, whereas it should have 
been in favor o f the plaintiffs.

1 0  J .  F .  D U M O N T ,
Attorney for plaintiffs in error.

The defendant in error filed common joinder.
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[Filed July 2, 1866.]

New Jersey Supreme Court, of the fifth day of June, in the 
terra of June, in the year o f our Lord one thousand eight 
hundred and sixty-six.

Warren county, ss.-T he Central Railroad Company of 
r ew ersey, a company duly incorporated by an act of the 

gislature of the state of New Jersey, the defendants in this 
rh‘°.n;  were 8umTn°ne(J to answer unto John Kinney and 
eea JU  M1e,.ler: administrators of Charles W. Metier, de- 10
w  i  H7  " therein’ ° f  a plea of tre8Pa88 011 ‘ het!,erei'Pe'i ‘ he said plaintiffs, Ly J. F. Dumont,
wherel th Ci’ - ? u PJmn aga!nst the 8aid de‘ 'e"deuts for that, 
oftbe!r-h 8aid defendant8> at ‘ he time o f the committing

menti° " ed> Were « *  ~  «proprietors of a certain train o f railroad passenger car,
Plice to“ w itT  and “ " . ^ “ «e of passengers from ?  certai,!

I hpsburg ¡n ¡t /0“  nVer Delaware’ in tlle ,0'v" o f Phil- 
•eJ. to a cert»' C°,1"ty °,f  Warren.’ in ‘ he state-of New Jer- 

I in the countv nf w V   ̂ace’ to Wlt’ the citJ of Jersey Citv, 20 
mediate n l j j f  Hud80" ’ in the said state, and other inter-

h « J 'L pr ,  ove- , a,] d npon a eertai" railroad- a" d
•«»¿from Sa’d defendan,S’ ,ocat8d in ‘ hi® state, ex- 
«toresaM throughT”Dela'Tare’ £  the ‘ own of Phillipsburg 
Miate counties  ̂ ,1 C° Unty ° f  Hanterdo°  and other inter 
» the county of H “' “I6’ *° ‘ he 8aid city o f Jerse^ City, 
the said defe„dfam d8°"  t eSaM’ f° r h' re and reward ‘'° 
Belvidere in the 8 * mt behalf’ to wit* at the town of

|lio" of this co»rt°UAyn J'rarren’ a" d within the J“ *-isdic- 
“Oners and pronrieto ° r 8<>ld defendan‘ s. being such 30
" id railroad* J  „f! "I  ‘  A? Sa'd raUr0ad car8’ and o f ‘ he 
‘he first day of ah,resa|d, ‘ hereupon heretofore, to wit, on 

? of December, in the year o f our Lord one thou-
c
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sand eight hundred and sixty-five, at the town of Belvidere 
aforesaid, the said Charles W. Metier, deceased, in his life-
time, to wit, on the day and year aforesaid, at the special 
instance and request of the said defendants, became and was 
a passenger in and by one of the said passenger cars of the 
said train, to be safely and securely carried and conveyed 
thereby on a certain journey over and upon the said railroad, 

■to wit, from the town of Phillipsburg aforesaid, to a certain 
other place, to wit, to the city of Jersey City aforesaid, for 

10 certain fare and reward to the said defendants in that behalf; 
and the said defendants then and there received the said 
Charles W. Metier, since deceased, as such passenger as 
aforesaid, and thereupon it then and there became and was 
the duty o f the said defendants, to use due and proper care, 
diligence, and attention, that the said Charles W. Metier, 
since deceased, should be safely and securely carried and 
conveyed in and by the said passenger car on the said jour-
ney over and upon the said railroad, from the town of Phil-
lipsburg aforesaid, to the city of Jersey City aforesaid. Yet 

20 the said defendants, not regarding their duty in that behalf, 
did not use due and proper care, diligence, and attention, 
that the said Charles W. Metier, since then^deceased, should 
be safely and securely carried and conveyed in and by the 
said passenger car on the said journey over and upon the 
said railroad, from the said town of Phillipsburg, in the 
county of Warren aforesaid, to the said city of Jersey City, 
in the county of Hudson aforesaid, but wholly neglected and 
refused so to do, and behaved and conducted themselves so 
wrongfully, negligently, and improperly that, by and throug 

30 the wrongful acts, neglect, and default of the said defen - 
ants and their servants aud agents, who were then an 
there in charge of the said train of passenger cars, and « 0 
were then and there employed by the said defendants to 
guide, direct, regulate, control, manage, and govern the ru I 
ning of the said train of passenger cars aud the loconuotif j 
engine which was then and there attached to the said traî  I 
and which was then and there drawing and impelling  ̂ I 
same on the journey aforesaid, the said locomotive engi I 
being driven.and propelled by steam, in guiding, direc 

40 regulating, controlling, managing, and governing t
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ningof the said train of passenger cars and the locomotive 
engine aforesaid, while on the journey aforesaid, and for 
want of due and proper care, diligence, and attention o f the 
said defendants, their said servants and agents to their duty 
in that behalf, and not otherwise, whilst the said train of 
passenger cars, including the said car in which the said 
Charles W. Metier, since deceased, was then and there such 
passenger as aforesaid, and the said locomotive engine, so 
then and there drawing and propelling the said train’ as 
aforesaid, was proceeding along on the said journey on and 10 
over the said railroad, and before the arrival thereof at the 
said city of Jersey City, and while the same was running at 

I a very fast and rapid rate of speed, to -wit, on the day and 
year last aforesaid, at a certain ¿dace on the said railroad, 
that is to say, at that place where the same passes through 
the township of Tewksbury, in fhe county o f Hunterdon 
aoresaid, to wit, at Belvidere aforesaid, in the county of 

arren, and within the jurisdiction aforesaid, the said train 
o passenger cars, and the locomotive engine aforesaid 

B B  as aforesaid, while running with such rapidity and 20 
| Peed as aforesaid, with great violence, power, and force was
lJ li fatei UP°n’ dashed againet, and run into divers heavily 

coal cars, which were then and there standing and

heavy W !i tTa° f  ° f  tlie 8aid railroad there, which said 
beiJnA 6 C<f  Car8’ S° aS af°re8aid left standing and 
servants ^  tmck there? the 8aid defendants and their 
befb ! L  T 18 in the emPl0y of the «aid defendants
erly Put and ! i g UW8kiIfu11̂  carelessly, and improp-
tobenuta /  aced and left standing and being, and caused 
Permitted „ /  ^  &nd Ieft to stand and be> and knowingly 30 
S a “ " f ? 3 t0 remain and be the ^aid track of 
looomotive / ° ad there’ lmmeaiH^ y  in the way of the said 
manner as ”glae aad Passenger train aforesaid, and in sueh

“ Pi the¡»¡d tratraMbM n l!^ ’ b'°^k Up’ a" d entlre'.y ° 0'  the said nasa . P aee’ aod 80 prevent and hinder
from runnini» Pger trabl f nd locomotive engine aforesaid
trough whifh °r i>roceeding ^  the said journey, by and
«pee/and ronni™6̂ 1*1 ®nd. by rea90n o f the raPid rate o f 
ger train as af Dg-°i tbe f a*d locomotive engine and passen-

eresaid, against, upon, and into the said heavy 40
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loaded coal cars in the manner aforesaid, and while so run-
ning with such rapidity and speed as aforesaid, was forcibly, 
instantly, and violently stopped thereby, and the baggage 
car of the said passenger train, which was then and there 
behind the said locomotive engine, and before and imme-
diately [»receding the said passenger car of the said train, in 
and by which the said Charles W. Metier, since deceased, 
was so carried and conveyed as aforesaid, being on the jour-
ney aforesaid, was thereby then and there, by reason thereof, 

10 violently forced, pressed, crushed, and driven into and 
through the said passenger car of the said train, in and by 
which the said Charles W. Metier, since deceased, was such 
passenger as aforesaid, and thereby then and there broke in 
pieces, smashed, and destroyed the said passenger car, to 
wit, on the day and year last aforesaid, at the township of 
Tewksbury, in the county of Hunterdon aforesaid, that is 
to say, at Belvidere aforesaid, in the county of Warren, 
and within the jurisdiction aforesaid, by means whereof 
the said Charles W. Metier, in his lifetime, since deceased, 

20 then and there being in the said passenger car on the jour-
ney aforesaid, was thereby then and there pressed, pushed, 
thrust, cast, and crushed in among the broken wood, timber, 
material, and debris of the said passenger car, in which the 
said Charles W. Metier, since deceased, in his lifetime, then 
and there was such passenger as aforesaid, and underneath 
and against the said baggage car, and the said Charles • 
Metier was thereby then and there, by means thereof, terriby 
cut, gashed, bruised, mangled, and crushed in his head, bo Ji 
and limbs, and the bones of his head, body, and lira 9 

30 thereby broken ; and the said Charles W. Metier was then 
and there, by means of the premises, instantly killed, an so 
came to his death by and through the wrongful act3, uege«> 
and default of the said defendants as aforesaid, and notot er 
wise, within twelve calender months next before t̂beco® 
mencement of this suit, to wit, at Belvidere aforesaid, m 
county o f Warren, and within the jurisdiction aforesai •  ̂

And whereas, also heretofore, to wit, on the first aŷ  
December, in the year of our Lord one thousand eig t 
dred and sixty-five, to wit, at Belvidere aforesaid, id ^  

an county of Warren, and within the jurisdiction aforesai ,
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said Charles W. Metier, now deceased, in his lifetime, at the 
special instance and request o f the said defendant, became 

| and was a passenger iu and by a certain other passenger car 
of a certain other train of passenger cars of the said defend-
ants, to be safely and securely carried and conveyed thereby 

I upon and along a certain other railroad track, there on a 
certain journey, to wit, from the town of Phillipsburg, in the 
county of Warren, and state of New Jersey, to a certain 
other place, to wit, to the city of Jersey City, in the county 
of Hudson, in the said state, for certain hire and reward to 10 

j  the said defendants in that behalf, and the said defendants 
then and there received the said Charles W. Metier as such 
passenger as aforesaid, and thereupon it then and there 

j  became and was the duty of the said defendants to use due 
and proper care, diligence, and attention, that the said Charles 
W. Metier should be safely and securely carried and con-
veyed, by the said last mentioned passenger car of the said 

| last mentioned train of passenger cars, on the said journey 
from the said town of Phillipsburg, in the county of Warren 
aforesaid, to the said city of Jersey City, in the county of 20 
H udson aforesaid. Yet the said defendants, not regarding 

eir duty in that behalf, did not use due and proper care, 
mgence, and attention, that the said Charles W. Metier, 

now deceased as aforesaid, should be safely and securely 
carried and conveyed, by the said last mentioned passenger 
ar o t e said last mentioned train of passenger cars on the 
ai last mentioned journey, from the said town of Phillips- 

j rg’ C0UIlty of Warren aforesaid, to the said city o f 
n vT county ° f  Hudson aforesaid, but wholly
whilst th 80 -t0 d° ’ and by reason hereof, afterwards and 
eluding th meDtioued train o f passenger cars, in-
MetW 6 8! ld PassenSer ear by which the said Charles W.
P^engerTstr88^ / 8 aforesaid’ then and there was such 
the said 1« t ore8aid> was proceeding along, on, and over 

railroad track, there on the said 
Warren »f • 8aid town of Phillipsburg, in the county o f  
city of Jer«reSn d’ a" d bef° re the arrival thereof at the said 
is to sav lty’ ln tbe county of Hudson aforesaid, that
road track a, Certidn P\aCe on the said last mentioned rail-,

’ W iere tlle said last mentioned railroad track runs 40

30
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through a corner of the township of Tewksbury, in the 
county of Hunterdon, in the said state o f New Jersey, to wit 
at Belvidere, in the county o f Warren aforesaid, and within 
the jurisdiction aforesaid, the said defendants, and their ser-
vants and agents, who were then and there in charge of the 
said last mentioned train of passenger cars, (including the 
said last mentioned passenger car by which the said Charles 
Metier, now deceased, in his lifetime, was such passenger as 
aforesaid,) to direct, control, regulate, manage, and govern 

10 the running and speed of the said last mentioned train of 
passenger cars, (including the passengar car last aforesaid,) 
and the locomotive engine which was then and there attached 
to and drawing and impelling the said last mentioned train 
of passenger cars, (including the passenger car last aforesaid) 
which said locomotive engine was then and there driven and 
propelled by steam, upon and over the said last mentioned 
railroad track, there so carelessly, negligently, unskillfully, 
and improperly directed, regulated, controlled, managed, and 
governed the running and speed of the said last mentioned 

20 train of passenger cars, (including the said passenger car by 
which the said Charles W. Metier, now deceased, in his life-
time, was being carried and conveyed as aforesaid,) and the 
said locomotive engine so then and there drawing and im-
pelling the same as aforesaid, that by and through their 
gross carelessness, negligence, improper conduct, and default, 
was dashed, hurled, and run with great speed, power, vio-
lence, and force against, upon, and into divers heavily loaded 
cars, which then and there stood and were upon the said last 
mentioned railroad track at that place, and which the said 

g0 defendants, and certain other servants and agents in the 
employ of the said defendants, before then put and placed, 
and caused to be put and placed, and left to stand and be 
and remain there on the said last mentioned railroad track, 
in such manner as to entirely occupy and cover the said 
track, and so as to be immediately in the way of the said last 
mentioned locomotive engine and passenger train aforesaid, 
and so as to thereby forcibly prevent and hinder the same 
from proceeding on the said journey, by and through wbic
means and the rapid rate of speed, and the running of the

40 said locomotive engine and train of passenger cars last men
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tioned, (including the said passenger car by which the said 
Charles W. Metier, in his lifetime, was such passenger as 
aforesaid,) against, upon, and into the said heavy lo'aded 
cars so then and there standing and being upon the said last 
mentioned railroad track there as aforesaid, the said locomo-
tive engine, and the said last mentioned train of passenger 
cars, were then and there and thereby forcibly, instantly, 
and violently stopped, and the baggage car of the said last 
mentioned train of passenger cars, which was then and there 
behind the said locomotive engine and immediately before the 
said passenger car in and by which the said Charles W. Metier, 
now deceased, was then and there such passenger as afore-
said. on the journey aforesaid, was thereby then and there, 
by reason thereof, with great force pressed, crushed, forced, 
and driven into and through the said passenger car in which 
the said Charles W. Metier, now deceased, then and there 
was, and thereby then and there broke in pieces and destroyed 
the said last mentioned passenger car, to wit, on the day and 
year last aforesaid, at the township of Tewksbury, in the 
county of Hunterdon aforesaid, that is to say, at Belvidere 
aforesaid, in the county of Warren, and within the jurisdic-
tion aforesaid, by reason whereof the said Charles W . Metier, 
now deceased, in his lifetime, then and there being in the 
®aid last mentioned passenger car as aforesaid, was thereby, 
t en and there with great force and violence, tossed, cast, 
t rown, crushed, and forced in and among the broken 
materials, wood, timber, and wreck of the said last mentioned 
passenger car, and underneath and against the said baggage 
car, and the head, neck, shoulders, back, body, and limbs of 

esaid Charles W. Metier was then and there and thereby 
great y gashed, cut, wounded, bruised, and crushed, and the. 
ones of his head, neck, body, and limbs were also then and 

there an(̂  the said Charles W. Metier was then and
killed  ̂ reason °f the premises, instantly and violently 
cjf ] f an<̂ 80 came t° his death by and through the gross 
defeiTdSneSS> wron& ^ act8> neglect, and default of the said 
calendant8, &S a ôresa^> an(l n°t otherwise, within twelve 
to wit er nj?nt ŝ next before the commencement of this suit,
within u. .e!videre af°resaid, in the county of Warren, and 
Wlthio the jurisdiction aforesaid.

10

20

30

40
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And whereas, also heretofore, to wit, on the first day of 
December, in the year o f our Lord one thousand eight hun-
dred and sixty-five, that is to say, at Belvidere, in the county 
of Warren, and within the jurisdiction of this court, the said 
Charles W. Metier, since deceased, at the special instance 
and request of the said defendants, became and was a passen-
ger in and by one of the passenger cars of a certain other 
train of passenger cars, called an express train, which the 
said defendants then and there run, to be safely and securely 

10 carried thereby on a certain journey, from a certain place 
along the said last mentioned railroad track, to wit, the town 
of Phillipsburg, in the county of Warren aforesaid, to a cer-
tain other place along the said railroad track, to wit, the city 
o f Jersey City, in the county of Hudson aforesaid, for certain 
hire and reward to the said defendants in that behalf; and 
although the said Charles W. Metier, since then deceased, 
was then and there received by the said defendants as such 
passenger, by the said last mentioned passenger car of the 
said passenger express traiu, to be safely and securely carried 

20 and conveyed thereby on a certain journey, to wit, from 
the town of Phillipsburg, in the county of Warren afore-
said, to the said city of Jersey City, in the county of Hudson 
aforesaid, for certain hire and reward to the said defendants 
in that behalf; and although the said Charles W. Metier, 
since deceased, was then and there received by the said de-
fendants as such passenger by the said passenger car of the 
said passenger express train as aforesaid, to be carried and 
conveyed as aforesaid, yet the said defendants, not regarding 
their duty in that behalf, so carelessly, negligently, wrong- 

30 fully, and improperly directed, guided, controlled, conducted, 
managed, and governed the running and speed of the said 
passenger express train, including the said car of the sai 
train, in and by which the said Charles W. Metier, since de 
ceased,jvas then and there such passenger as aforesaid, an 
the locomotive engine, which was then and there attac 
to, and then and there drawing and impelling the said pas 
senger express train, the said locomotive engine being t eu 
and there driven and propelled by steam; that afterw* ^ 
and whilst the. said passenger express train, (including 

40 said car, in and by which the said Charles W. Metier,8inc
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deceased, was such passenger as aforesaid,) and the locomo-
tive engine, so then and there drawing and impelling the 
said passenger express train, were proceeding on the said 
journey, to wit, from the said town of Phillipsburg, in the 
county of Warren aforesaid, to the said city o f Jersey City,' 
in the county of Hudson aforesaid, and while the same were 
running at a fast and rapid rate o f speed, to wit, at a certain 
place on the line of the said last mentioned railroad track, 
where the said railroad track runs through a corner o f the 
township of Tewksbury, in the county of Hunterdon, in this 1C 
state, and near to a certain mountain, called Pickel’s moun-
tain, that is to say, at Belvidere aforesaid, in the county of 

arren, and within'the jurisdiction aforesaid, was, by and 
brough the gross carelessness, wrongful acts, neglect, and 
etault of the said defendants, their servants and agents, then 

the"  service. da8bed. driven, ran, hnrled, and 
ilivn«’|Wj  / r6at f0r°e a'ld TIO,enoe< »gainst, Upon, and into

rhh T ’heaVi'y loaded with coal’ which were then 
'fore .tending and being on the said last mentioned

•Dd th.'tra<:-j at that place, and which the said defendants 20 
.» t ,u 7 w d ° 'Ì er Serrant8 and «gents o f the said defend- 
»D roiL v^* th8n’icareleS8l-V. negligently, wrongfully, and 
»nd left  ̂ ?nd placed’ and ca“ 8ed to be pat and placed, 

and be a" d remain on the said last men- 
then and tiT* tra.ck ,hero> 1,1 8|mh manner as to thereliy 

I track at that*  ̂e“ tlreIy' oover and occupy the said railroad 
md obstruct m!0*’ -?*1 “  88 thereb^ to c°mpletely block up 
He same t * 8a‘d rallroad ‘ rack, then and there being
,h««aid pasTenvOT I h'° h ‘ t*  f - ?  locomotive engine, and 
there r„n iiDt, ® , *pre8s *ram aforesaid, were then and SO 
hinder *° f° ruibly and dolenti, obstruct,
»»the’,aid ? *hesamefru”  proceeding any furthei
engine ,0 1  fr” ey’ •a7 means wbereof the said locomotive 
K»g.h'e,aidn:“ ’ thenand tboi,e draw'»g  and impef- 
«»»gertr r » edgKreXpreS8 train> (¡-cln,ling the said pas- 
»¡nee deceased 1"  ̂y bleb tbe 8aid Charles W. Metier,
Preceded the L a *  8“ Ch Pa8eenger as aforesaid,) and which 
'“idlocomotive pa88enf er oxpress train; aud while the 
•ere runnino- at ®'"e/ nd Pa88onger express train aforesaid

g at such fast and rapid rate o f speed as afore- 40
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said, the said locomotive engine and passenger express train 
aforesaid, (including the said passenger car, in which the 
said Charles W. Metier, since deceased, was such passenger 
as aforesaid,) were then and there forcibly, instantly, and 
violently stopped, and by reason thereof the baggage car of 
the said passenger express train, and which was next in the 
said train to the said locomotive- engine, and which theu 
and there immediately preceded and was next to the said 
car, also of the said passenger express train, in and by which 

10 the said Charles W. Metier, since deceased, was then and 
there such passenger as aforesaid, was then and there and 
thereby dashed, driven, and violently forced into and through 
the said passenger car, in which the said Charles W. Metier, 
since deceased, then and there was; and the said passenger 
car was thereby then arxl there demolished, crushed, broken 
in pieces, and destroyed, with the said Charles W. Metier 
therein as aforesaid, by means whereof the said Charles W. 
Metier, since deceased, was then and there and thereby 
thrown, thrust, forced, jammed, and crushed in and among 

20 the broken wood* timber, fragments, and debris of the said 
passenger car, and underneath the said baggage car, and the 
said Charles W.  Metier, since deceased, was also then and 
there and thereby, by means of the said premises, terribly 
cut, wounded, bruised, strained, mangled, and crushed in 
his head, neck, body, and limb», and thereby the bones o 
his head, body, and limbs were then and there broken, an 
the said Charles W. Metier wa3 then and there and thereby) 
by means of the premises, instantly and violently killed, an 
so the said plaintiffs say the said Charles W. Metier, decease, 

30 came to his death by and through the gross carelessness, j 
wrongful acts, neglect, and default o f the said defendants a i 
aforesaid, and not otherwise, within twelve calenderrQ®11 . 
next before the commencement of this suit, to wit, at e v i 
dere aforesaid, in the county of Warren, aud within the jar1
diction aforesaid. .

And whereas, also, the defendants, before and at ® 
o f the committing of the grievances herein after uex ® d 
tioned, to wit, on the first day of December, in t e yea  ̂
our Lord one thousand eight hundred and sixty  ̂

40 B.lvidere, in the county of Warren, and within the ju
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tion ot this court, then used, and still use, a certain other 
railroad, located in this state, extending from the tovyn of 
PbillipsburgV in the county of Warren, through the said 
county of Warren into and through the county of Hunter-
don, and other intermediate counties, to a certain other 
place, to wit, to the Hudson river, at the city of'Jersey City, 
m the county of Hudson, in the said state, and there termi-
nating; and the said defendants then and there were, and 
stiM are, the owners and proprietors o f a certain ferry over 
aDd across the said Hudson river, to wit, from the said city 10

K t v .C,ty f° a Certain otlier P,ace< to wit, to the city of 
*ewlork,.,n the state o f New York, which the said defend- 

■ »ns en used, and still use, in connection with the said last 
mentioned railroad. And the said defendants then were,

I and still are, the owners and proprietors o f divers other rail- 
I toa passenger cars, which they then and there used for the 

eamage and conveyance of passengers thereby, on and over 
thp Mn f  m®ntioned ^flroad, from place to place, along 
fendants * T w  certaiH hire antl reward to the said de 
and nr ln that behaSlf’ and Were’ and 8ti11 are’ the owners 20 
l  i r  3 a'SOOf direre ferT  boatS- a8ed w  the said 
M d M T f'T " " 6 ° n With the said ltt8t »*»»•«>»« «¡I-
for thfl /  F the Carna» e and ofoaveyanee o f passengers, and 

9f g00d8’ Chatte' 8’ a" d - m '- n d i s e  
list mentionedTi ° jW't’ f 0™ ,he 8a,d o f the

«  r ,;8t the9aid H,,dsori river’ at v » ¡ d
va 5 t <J C0BIrty o f Hadson »foresaid, over
fork in th , S3ld IIud8° n rlver t0 the said city o f New 
back avail, /  *** of. irew y ° rk aforesaid, and from thence
hndants ¡n’t h w t ^ T r  and re 'Vard a,8°  te  the 8aid de- 30
there bcinv anti A 'ld the 8ald defendants, then and
upon heretofore 7 * ” * “ d PrePr!eter3 “ 8 aforesaid, there- 
atbeividere of, ’ 9 -T (.’ 9" tbe day a" d >’ear lllst aforesaid, 
‘hejnriediction I T  ’ CO," lty ° f  Warr<m' and with!.,
leased in hu f; r ,d’ ‘ 'e 8aid Charle9 W- MetK  8illce 
of the e’y  j* the sP ««al instance and reqnest
Passenger in and k * * *  and there beearae and was a 
ofPassenger ears Ju-T  the Cars o f a eertifin other train 
ru"’ t0 be safelv’ h,ICh t le 8aid defen(Iaof8 then and there

v an securely carried and conveyed, on a to
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certain journey, from a certain place along the said last men-
tioned railroad, to wit, from the town of Phillipsburg, in the 
county of Warren aforesaid, on and over the said last men-
tioned railroad to the said termination thereof at the Hudson 
river, at the said city of Jersey City aforesaid, and from 
thence continuously on, in, and by one of the said ferry 
boats, over and across the said Hudson river, to a certain 
other place, to wit, to the said city of New York, in the 
state of New York aforesaid, and to be there safely delivered 

10 for certain hire and reward to the said defendants in that 
behalf. And the said defendants then and there received 
the said Charles W. Metier, since deceased, as such passen-
ger as aforesaid, and thereupon it then and there became 
and was the duty of the said defendants to use due and 
proper care, diligence, and attention, that the said Charles 
W. Metier should be safely and securely carried and con-
veyed, in and by the said car of the said last mentioned 
passenger train, on the said journey from the town of Phillips«- 
burg aforesaid, on and over the said last mentioned railroad 

20 to the termination thereof, at the Hudson river, at the said 
city of Jersey City, and from thence continuously on, in, 
and by one o f said defendants’ said ferry boats over aud 
across the Hudson river, there to the said city of New York, 
in the state of New York aforesaid, and there to be safey 
delivered. Yet the said defendants, not regarding their duty 
in that behalf, did not use due and proper care, diligence, 
and attention, that the said Charles W. Metier shoul e 
safely and securely carried and conveyed, in aud by the _ 
car o f the said last mentioned passenger train, on the saî  

30 journey from the town of Phillipsburg aforesaid, on an ovê 
the said last mentioned railroad to the termination 1 ere0̂ 
at the Hudson river, at the city of Jersey City aforesatf,*  ̂
from thence continuously an, in, and by one of the * . 
ants’ -said ferry boats, over and across the said ^ û OUYork 
there to the said city o f New York, in the state of ew 
aforesaid, and there safely delivered; but on the con 
thereof, so misbehaved aud conducted themselves 
and through the gross carelessness, wrongful acts, o® ^  
and default o f the said defendants, and their «erva" ® ^  

40 agents in the service of the said defendants, IB
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there directing, guiding, superintending, conducting, con-
trolling, regulating, governing, and managing the running 
and the speed of the said last mentioned passenger train, and 
the locomotive engine which was then and there attached to 
and drawing and moving the said last mentioned passenger 
train, (the said locomotive engine being then and there 
driven and propelled by steam,) while on the journey afore-
said, and for want of due and proper care, diligence, and 
attention of the said defendants, their said servants and
agents, to their duty in that behalf, and not otherwise; 10 
afterwards, and while the said last mentioned passenger 
train (including the said car in which the said Charles W. 
Metier was such passenger as aforesaid,) and the said locomo-
tive engine, so then and there drawing and moving the same, 
were proceeding on and over the said last mentioned railroad, 
being ou the said journey from the town of Phillipsburg 
aforesaid, and before the arrival thereof at the said city of 
Jersey City aforesaid, at a certain point or place on the said 
last mentioned railroad, where the track o f the said last 
mentioned railroad passes and runs through a corner o f the 20 
ownship of Tewksbury, in the said county of Hunterdon,

' > neaI.*0 f ^tain  mountain called Pickel’s mountain, to 
r ! ’ ?t Belvidere aforesaid, in the county o f Warren, and 

1 in the jurisdiction aforesaid, and while the said last men- 
ne passenger train and locomotive engine aforesaid, were . 

dav”1̂  8 ° n̂  a* a an(l tast rate o f speed, to wit, on the 
in L* 6̂ar a ôresa^> at the said township of Tewksbury, 
inth6 C0UDty Hunterdon aforesaid, to wit, at Belvidere,

1 ®®ut)ty ot Warren, and within the jurisdiction afore- 
wereTV ¡P ^  raP!dlt^  speed, power, force, and violeuce 30 
divers ^ 6 dldven’ and forced against, upon, and into 
standii08̂ ^ 0^ ^  Wit̂  COa*’ wllich were then and there 
railroad̂  mk  °?  track ° f  the said last mentioned 
whereon̂ ! a*.^ace’ *t then and there being the same track 
the said ^  ment’ oned passenger train, (including
such Da8r r 10 and by Which the 8aid Charles W- Metler was 
as aforesa'd^h88 a °̂re8a^ ’  ̂ and tbe ôcom°tive engine, so 
train w 1 A ?  and there Growing and moving the said 
coal a8 afn rU?ain^ there, which said ears so loaded with

68ai , the said defendants, and the servants and 40
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agents then and there in the service and employ of the said 
defendants, and who then and there had charge of the said 
cars so loaded with coal as aforesaid, before then, had very 
carelessly, negligently, wrongfully, and improperly put and 
placed, and caused to be put and placed, and left to stand 
and be, and knowingly permitted and suffered to remain 
and be there on the said track at that time, immediately in 
the way of the said last mentioned passenger train and loco-
motive engine aforesaid, and in such dangerous position as 

10 to thereby obstruct, block up, and entirely occupy the said 
track there, and so as to forcibly prevent the said last men-
tioned passenger train and car aforesaid, and locomotive en-
gine aforesaid, from running or proceeding further on the 
said journey, by reason whereof the said last mentioned lo-
comotive engine, and the said last mentioned train of pas- 
senger cars, (including the said car, in and by which the 
said Charles W. Metier was such passenger as aforesaid,) 
while running at such high and fast rate of speed as afore* 
said, were then and there and thereby forcibly, instantly, and 

20 violently stopped, a$d the baggage car of the said last men-
tioned train, which was immediately behind the tender of 
the said locomotive engine, and in front of and preceding 
the said car of the said passenger train, in which thesai 
Charles W. Metier then and there was, being on the journey 
aforesaid, was thereby then and there, by reason tbereo, 
violently forced, pressed, crushed, and driveu by the sai ; 
tender of the said locomotive engine against, upon, into, an 
through the said car of the said last mentioned passenger 
train, in which the said Charles W. Metier then and there 

30 was, and thereby then and there broke in pieces, crus ie, j 
and destroyed the said car,-in which the said Charles • 
Metier then and there was, to wit, on the day and year aŝ 
aforesaid, at the township of Tewksbury, in the couuty o 
Hunterdon aforesaid, that is to say, at Belvidere 
in the county of Warren, and within the jurisdiction a 
said, by means whereof the said Charles W. Metier, j 
deceased, in his lifetime, then and there being in t ^  • 
car o f the said last mentioned passenger train, was t en 
thereby pressed, thrust, cast, and crushed in and anion» ^  

40 broken wood, iron, and debris o f  the said car, again
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underneath the said baggage car, and thereby then and 
there, by means thereof, terribly gashed, strained, wounded, 
bruised, and crushed in bis head, neck, shoulders, body, and 
limbs, and thereby then and there had the bones o f his head, 
shoulders, body, and limbs broken, and was then and there 
and thereby, by means of the premises, instantly and vio-
lently killed, and-so came to his death by and through the 
gross carelessnèss, wrongful acts, neglect, and default o f the 
said defendants as aforesaid, and not otherwise, within 
twelve calender months next before the commencement of 10
this suit; and the clothing and wearing apparel, to wit, one 
coat, one vest, one pair of pants, one pair o f drawers, one 
shirt, one necktie, one pair o f stockings, and one pair o f 
boots, the property of the said Charles W. Metier, which he 
then and there had on his person and wore; and also one 
gold watch, the property of the said Charles W. Metier,
* !ich ^ en and there had on his person, the said property 
eingof great value, to wit, o f the value o f three buudred 
o ars, was also then and there and thereby, by means of 
e premises aforesaid, soiled, torn, injured, broken in pieces, 20 

an estroyed, to wit, on the day and year last aforesaid, at
evi ere, in the county of Warren, and within the jurisdic-

tion aforesaid.

inr eret °re *be said p la in tiffs  sa y  th a t th e y  h a v e  b e e n  in -  

thn * ^aVG su sta*ne(  ̂ d a m a g e s  to  th e  a m o u n t  o f  tw e n ty  
U8au dollars. A n d  th e re fo re  th e  sa id  p la in tiffs , as su c h

A a8 ?fore8aid> for the benefit o f the said Charity
ler A er’ 8ae ke*n£ tbe widow of the said Charles W. Met- 
five _eCea®ed’ and of Anua I*- Metier, infant daughter (aged 
next o fT  °f the 8a5.d Charles W. Metier, deceased, being 30 
tbe stat f 11 *t0 the 8aid deceased> according to the form of 
suit, &c ° 6 1D 8UCil Ca8e made and Prov*ded> bring their

a<ttnbdfliVaid plaintiffs bring into court here the letters of 
said Ch Which the Plaintiffs> after the death of the
ber,in tufie8 * ^ etder’ to witj on the sixth day of Decem- 
sixty-five J ear^ .our-ij(i)rd one thousand eight hundred and 
a<frninistraH e Jldere> in the county of Warren aforesaid,
rights and s in S u lar th e  g ° o d s  a n d  c h a tte ls ,

edits, which were of the said Charles W. Metier, 40
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deceased, at the time of his death, who died intestate, by 
William L. Hoagland, esquire, surrogate of the county of 
Warren aforesaid, in due form of law was granted, which 
gives sufficient evidence to the court here of the said grant 
of administration to the said plaintiffs as aforesaid. The date 
whereof is a certain day and year thereiu named, to wit, the 
day and year in that behalf above mentioned.

J. F. DUMONT, 
¿Attorney for plaintiffs.

10 Warren county, ss.—John Kinney and Charity A. Metier, 
administrators o f Charles W . Metier, deceased, put in their 
place John F. Dumont, their attorney, against the Central 
Railroad Company of New Jersey, of a plea of trespass on 
the case,

[Filed July 23, 1866.]

The New Jersey Supreme Court, o f the fifth day of June, in 
the Term of June, in the year of our Lord one thousan 
eight hundred and sixty-six.

The Central Railroad Company of New  ̂
20 Jersey

adsm
j

John Kinney and Charity A. Metier, ad-
ministrators of Charles W . Metier, de* 
ceased. „

In case.

Warren county, ss.— And the said the Central ^ 
Company of New Jersey, the said defendants in the a _ 
cause, by Frederick T. Frelinghuysen, their attorney, c° 
and defend the wrong and injury where, &c., an sa? 
they are not guilty o f the said supposed grievances a 

30 laid to their charge, or o f any or either of them, ora/' ĵ)0ve 
thereof, in manner and form as the said plaintiff hat
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thereof coni plained them, and of this they, the said
defendants, put themselves upon the countrv.

FRED’K T. FREEINGUUYSEN’
Atlorun/ <f defendants

State of New York, county o f New York. &?.—John Tay-
lor Johnston, being duly sworn according to law.On his 
oath saith—that he is the president o f the Central Railroad 
Company of New Jersey, the defendants in the above cause- 
that the foregoing plea is not intended for the purpose of 
delay, and that he verily believes the said defendants have a 10 
jnstand legal defence to the said action upon the merits o f 
the case.

J o h n  T a y l o r  J o h n s t o n .

Sworn and subscribed this 23d day o f July, a . d . 1866, be-
fore me.

E n o s  W .  R u n y o n . M. C.




