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Complaint.
(Filed June 18, 1915.)

HUDSON COUNTY CIRCUIT COURT.

Le v e n s o n  W r e c k in g  Co m p a n y , a  
corporation,

Plaintiff, 
vs.

Ga t t i-M c Qu a d e  Co m p a n y , a  cor-
poration,

Defendant.

Plaintiff, Levenson Wrecking Company, a corpo-
ration o f the State of New Jersey, complaining of 
the defendant, says :

(1) That prior to July 1st, 1914, plaintiff, a 
corporation o f the State o f New Jersey, entered 
into an agreement with the defendant corporation 
whereby the said plaintiff rented to the said de- 30 
fendant corporation all those two certain stable 
buildings with the shed in the rear of the same, 
known as street numbers 1415 and 1417 Grand 
Street, in the City o f Hoboken, Hudson County,
New Jersey, for the term of one year from the 
first day o f July, 1914, at the yearly rent of 
Twelve hundred dollars, payable in monthly pay-
ments o f One hundred dollars each on the first day 
of each and every month in advance.
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Complaint.

(2) The said Gatti-McQuade Company, the de-
fendant herein, rented said premises of said plain-
tiff, Levenson Wrecking Company, and agreed to 
pay the rent aforesaid.

(3) Defendant corporation continued in posses-
sion of said demised premises after the making of 
said lease and up to July 31st, 1914.

(4) The defendant in pursuance of the terms 
of said lease and on or about July 1st, 1914, paid 
to the said plaintiff the sum of $100.00, in pay-
ment for the first month’s rent under said lease 
for the month beginning July 1st, 1914, and end-
ing July 31st, 1914.

(5) On said 31st day of July, 1914, the defend-
ant without the consent of plaintiff vacated the 
premises aforesaid, and has since that time refused

20 and neglected to pay rent for said premises for the 
months of August, September, October, November 
and December, 1914, and January, February, 
March, April, May and June, 1915.

Plaintiff demands o f defendant, Gatti-McQuade 
Company, a corporation, Two thousand dollars 
damages.

W e l l e r  & Lic h t e n s t e in , 
Attorneys of Plaintiff.

3 0
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Answ er.

HUDSON COUNTY CIRCUIT COURT.

Le v e n s o n  W r e c k in g  Co m p a n y , a
corporation,

Plaintiff,
V8.

Ga t t i-Mc Qu a d e  Co m p a n y , a cor-
poration,r

Defendant.

The defendant says:

(1) It denies each and every allegation in 
paragraph 1 of the complaint.

(2) This defendant denies each and every alle-
gation in paragraph 2 of the complaint.

(3) This defendant admits that it continued in 20 
possession of the premises known as 1415 and 1417 
Grand iStreet, Hoboken, New Jersey, until July 
31st, 1914, but it says that its possession was not 
under any such lease as is mentioned in the said 
complaint, but defendant’s possession was under
a lease made between plaintiff and defendant in 
writing dated August 1st, 1912, which expired 
August 1st, 1913, and which was verbally renewed 
for one year, additional time expiring August 1st,
1914, and prior to which last mentioned date de- 30 
fendant quit the said premises.

(4) Defendant admits that on or about July 1st,
1914, it paid plaintiff the sum of $100.00, but de-
fendant denies that the said sum was in payment 
of any rent under any lease alleged to have been 
made for the year commencing July 1st, 1914, 
but defendant says, however, that said payment 
was for the rent due for the month of July, 1914,

4 0
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pursuant to the lease made between plaintiff and 
defendant during the year 1913, and which ¡said 
mentioned lease expired August 1st, 1914.

(¡5) Defendant admits the allegations in para-
graph 5 of the complaint.

Mc De r mo t t  & E n r ig h t , 
Attorneys of Defendant.

Rule to Show Cause.
10

(Filed Feb. 8, 1917.)

HUDSON COUNTY CIRCUIT COURT.

Le v e n s o n  W r e c k in g  Co m p a n y , a \ 
corporation, I

Plaintiff, I
 ̂ Action at

( Law.

Counsel for the defendant applying for this rule 

within time,
It  is  on this eighth day o f February, 1917, 
Or de r e d  that Levenson Wrecking Company, 

plaintiff in the above entitled cause, show cause 
30 before the Hudson County Circuit Court, at the 

Court House in Jersey City, on Friday, the ninth 
day of March, 1917, at ten o ’clock in the forenoon, 
why the verdict in the above entitled cause ren-
dered February 7, 1917, in favor of the plaintiff 
for $1100.00 and against the defendant should not 
be set aside and a new trial granted.

F u r t h e r  Or de r e d  that the exceptions of the 
defendant to the Court’s refusal to permit de-

4 0
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fendant .to amend its answer for the reason that 
the matters sought to be pleaded in the answer as 
amended did not constitute in law a defense, and 
the exception of the defendant to the Court’s re-
fusal to direct a verdict in favor of the defendant, 
and exception of the defendant to the Court’s re-
fusal to allow in evidence the deed from the 
Levenson Wrecking Company to the Levenson 
Lumber Company, and the exceptions to the 
Count’s refusal .to charge the defendant’s requests 1 ¿> 
to charge, be and they hereby are expressly re-
served as reasons for appeal.

Let this rule be entered.
Lu t h e r  A . Ca mp b e l l ,

Judge.

Conclusions.
(Filed Feb. 16, 1918.)

HUDSON COUNTY CIRCUIT COURT. 20

Le v e n s o n  W r e c k in g  Co m p a n y , a 
corporation,

Plaintiff,
vs.

GtATt i-Mc Qu a d e  Co m p a n y , a cor-
poration,

Defendant.

Action at 
Law.

On Rule for 
New Trial.

3 0

W e l l e r  & Lic h t e n s t e in , E s q s ., for Plaintiff. 
Mc De r mo t t  & E n r ig h t , E s q s ., for Defendant.

Co n c l u s io n s .
Ca mp b e l l , J.

Five reasons are assigned by defendant why the 
rule to show cause why the verdict should not be 
set aside, should be made absolute, viz.:

4 0
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Conclusions.

1. Because the verdict was contrary to the 
weight of the evidence.

2. Because the verdict was excessive.
3. Because the verdict was contrary to law ; 

and
4. Because the court erred in refusing defend* 

ant’s motion to non-suit the plaintiff, and
5. Because defendant exacted formal proof of 

the plaintiff which was not supplied, that plaintiff 
owned the lands and premises mentioned in the 
complaint, and because there was no legal proof 
that ¡the plaintiff owned the lands and premises in 
the complaint mentioned.

Defendant has urged and argued all o f these 
reasons and I have considered them all, and I 
have concluded that the rule should ¡be dis- 

20 missed.
The rules governing the consideration of reasons 

1 and 2 are too well known to require any state-
ment o f them herein.

As to reasons 3, 4 and 5, I have not had pre-
sented to me nor have I been able to find anything 
which has caused me to change my mind as to 
the law applicable to the cause or that other and 
different principles than those applied at the trial 
should have been applied.

30 The rule may, therefore, be dismissed with 
costs.

Dated, February 16, 1918.
L u t h e r  A. Ca m p b e l l , 

Judge.

4 0
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Notice o f  Appeal* 
HUDSON COUNTY CIRCUIT COURT.

Le v e n s o n  W r e c k in g  Co m p a n y * a 
corporation,

Plaintiff
vs* Action at 

Law.
Ga t t i-M c Qu a d e  Co m p a n y , a cor-

poration,
to

Defendant.

To M e s s r s . W e l l e r  & L ic h t e n s t e in ,

Ta k e  N o t ic e  that the above named defendant 
hereby appeals to the New Jersey Court o f Errors 
and Appeals from the judgment o f the Hudson 
County Circuit Court in favor o f the above named 
plaintiff and against the above named defendant 
for Eleven hundred dollars damages and costs. 

Dated, February 26th, 1918.
M c D e r mo t t  & E n r ig h t , 

Attorneys of Defendant,

3 0
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Grounds of Appeal.
NEW  JERSEY COURT OF ERRORS AND APPEALS.

Le v e n s o n  W r e c k in g  Co m p a n y , a 
corporation,

Plaintiff-Respondent, 

vs.
10 Ga t t i -Mc Qu a d e  Co m p a n y , a cor-

poration,

Defendant-Appellant.

Gatti-McQuade Company, a corporation, appel-
lant in above entitled cause, does hereby assign the 
following as its grounds of appeal in the above 
entitled cause:

(1) Because the Court refused to grant the
20 motion o f defendant’s counsel to direct a verdict

in favor o f defendant.
(2) Because the Judge o f the Hudson County 

Circuit Court, bef ore whom said cause was tried, 
refused during the trial the motion of defendant’s 
counsel to add an additional defense to the de-
fenses interposed in defendant’s answer, so as to 
plead that “plaintiff, a New York corporation, 
conveyed to the Levenson Lumber Company, a 
New Jersey corporation, by deed dated May 4,

30 1914, recorded May 5, 1914, in Liber 1183 of 
Deeds, page 133, the lands and premises on which 
the stable mentioned in plaintiff’s complaint was 
located, and that the plaintiff did not have title to 
these lands and premises at the time the alleged 
lease was alleged to have been made, and at the 
times mentioned in plaintiff’s complaint” .

The trial court refusing to permit the amendment 
not on discretionary grounds, “but solely on the

On Appeal 
from Hud-
son Circuit 

Court.

4 0
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Grounds of Appeal.

ground urged by Mir. Tiffany that »the rule is 
against you and 'that you (the defendiant) cannot 
raise the question of your landlord’s title” .

(3) Because the Judge of the Circuit Court be-
fore whom said issue was tried erred in refusing 
to allow in evidence a deed dated May 4, 1914, 
from the Levenson Wrecking Company, a New 
York corporation, to the Levenson Lumber Com- 10 
pany, a New Jersey corporation, conveying the 
lands and premises mentioned in plaintiff’s com-
plaint, and being the premises alleged to have been 
leased by plaintiff to defendant, recorded in Liber 
1183 o f Deeds for Hudson County, page 133.

(4) Because the Court refused to charge de-
fendant’s second request to charge.

(5) Because the trial court refused to charge
defendant’s third request to charge. 20

(6) Because the trial court refused to charge 
defendant’s fourth request to charge.

(7) Because the trial court charged'the jury:
“ If there is a verdict at all, the verdict can only 
be for the period o f eleven months, at $100.00 per 
month.”

(8 ) Because the Hudson County Circuit Court 
entered judgment in favor of plaintiff and against 
the defendant for the sum of $1100.00, whereas by
the law of the land the judgment o f the said Hud- 30 
son County Circuit Court should have been for the 
defendant.

M c D e r mo t t  & E n r ig h t , 
Attorneys o f Appellant.

We acknowledge receipt o f a copy o f the within 
grounds o f appeal and consent to the filing hereof 
as within time.

W e l l e r  & L ic h t e n s t e in , 
Attorneys o f Respondent. 40
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Testimony.
HUDSON COUNTY CIRCUIT COURT.

10  Ga t t i-M c Qu a d e  Co m p a n y , a cor-
poration,

Le y e n s o n  W r e c k in g  Co m p a n y , a  
corporation,

Plaintiff,
vs.

Defendant.

Action at 
Law.

W e l l e r  & L ic h t e n s t e in , E s q s . (Mr. Tiffany), for 
Plaintiff.

Mc D e r mo t t  & E n r ig h t , E s q s . (Mr. Carpenter), 
for Defendant.

Tke above case tried before Judge Lu t h e r  A. 
2 0  Ca m p b e l l , and a jury, Tuesday, February 6, 1917.

Plaintiff's Testimony.

Da v id  Ga l l o w a y , sworn.

D ir e c t  E x a m in a t io n  b y  M r . T i f f a n y  :

Q. Mr. Galloway, you are connected with tke 
Gatti-McQuade Company, the defendant in this 
suit? A. Yes, sir.

Q. In what capacity? A. Secretary.
Q. Do you know Mr. Gatti-McQuade? A. There 

is no suck person.
Q. Do you know Mr. Gatti, I should say? A. I 

do.
Q. Who is he? A. President and treasurer of 

the Gatti-McQuade Company.

4 Ò
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David Galloway—Direct.

Q. Were you the secretary o f this company in 
1914? A. Yes, sir.

Q. You have held that position for about how 
long? A. Ten years.

Q. Did you negotiate the terms o f a certain 
lease made with the Leveuson Wrecking Company 
under which you held possession of the premises 
1415-1417 Grand street, Hoboken? i o

Mr . Ca r p e n t e r : I object, unless the lease 
itself is shown.

M r . Ti f f a n y : I did not ask him that. I 
asked him if he negotiated the terms of the 
lease. I did not ask him the terms of the 
lease.

Th e  Co u r t  : You refer to the written 
lease?

Mr . Ti f f a n y : A prior lease to the com- 20  
pany.

Th e  Co u r t : He is not asking the terms, 
but he is asking if he entered into negotia-
tions.

A. Yes, sir.
Q. By the authority o f the president and treas-

urer o f your company? A. Yes, sir.

Mr . Ca r p e n t e r : I object bo it on the 
ground it calls for a conclusion.

Th e  Co u r t  : Not if he knows. He was the 
secretary of the company and I suppose he 
was the official in whose possession naturally 
would be the record o f their proceedings, and 
I suppose he has intimate knowledge, or would 
be assumed to have it. The answer may 
stand.

M r . T if f a n y  : Any objection to this being 
offered?

Mr . Ca r pe n t e r  : No. 4 0
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David Galloway— Cross.

Q. I show you a lease between Levenson Wreck-
ing Company and Gatti-McQuade Company, dated 
August 1, 1912, and ask you if  you signed that in 
behalf o f your company? A. Yes.

Q. Were you authorized to sign this paper? A. 
Yets,

Q. By whom? A. By Mr. Gatti.

(Paper purporting to be lease marked 
Exhibit P-1.)

Cross  E x a m in a t io n  b y  Mr . Ca r pe n t e r  :

Q. How did Mr. Gatfi give you authorization to 
execute the lease of 1912? A. Well, I explained 
to him the terms of the lease and he told me all 
right, to sign it up.

Q. I see. Was -this a verbal authorization? A. 
a o  Yes.

Q. Do you know whether there was a minute 
entered on the records o f the corporation giving 
you the power or authority to execute the lease of 
1912 for your corporation? A. There was not.

Mr . Tif f a n y  : I object to that and ask to
¡have it stricken out, on the ground that the 
testimony now stands that they ratified by 
taking possession under their lease, so the 
way in which he obtained his authority is 
immaterial. They have ratified.

Th e  Co u r t  : W ell—
M r . Ca r p e n t e r : I am not trying to im-

peach that lease at all. I am simply trying 
to find out how he got authority on that occa-/ 
sion to execute that particular lease .

Th e  Co u r t  : He has told us.
Mr . Tif f a n y  : I withdraw the objection. 
T h e  Co u r t  : He told us by authoriza-

tion, oral authorization of the president and 
treasurer o f the company.
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Mrs. Helen Levenson—Direct.

Q. After that date and after the lease o f 1912 
was executed by you with the Levenson Wrecking 
Company were you authorized in 1914 to execute 
on behalf o f the Gatti-MeQuade Company any 
lease with the Levenson Wrecking Company?

Mr . Tif f a n y  : I object to it as not being 
proper cross-examination. I asked him noth- 
img in (regard to a lease in 1914.

T h e  Co u r t  : He has not gone into that.
Mr . Ca r p e n t e r : Mr. Tiffany’s object in 

asking the questions he did was to get the 
groundwork for testimony which he will sub-
sequently endeavor to introduce to indicate 
that Mr. Galloway by virtue o f having exe-
cuted the prior lease had authority to execute 
or enter into a subsequent lease.

Th e  Co u r t : I do not think I am going to 2G 
(follow him very far in that, because he has not 
brought that out at all.

Mr . Ca r pe n t e r  : All right, that is all.
Th e  Co u r t : He has confined himself en-

tirely to negotiations leading up to the exe-
cution o f the lease Exhibit P-1.

Mr s . H e l e n  Le v e n s o n , sworn.

D ir e c t  E x a m in a t io n  b y  Mr . Ti f f a n y : 3 «

Q. Mins. Levenson, you are an officer o f the 
Levenson Wrecking Company? A. Yes.

Q. What position did you hold in 1914? A.
Vice President.

M r . Ca r pe n t e r  : Not looking at any notes, 
are you?

Th e  W it n e s s : Beg pardon?
Mr . Ca r pe n t e r  : Not looking at any notes?

4  OTh e  W it n e s s  : Looking at my hands.
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Mrs. Helen Levenson—Direct.

Q. Did the Levenson Wrecking Company at that 
time own any property in Hoboken? A. Yes, sir.

Mr . Ca r pe n t e r  : I object to that, that is a 
conclusion Of law. I ask that the deeds be 
proved.

Mr . Ti f f a n y : I submit at this time the 
objection comes too late; it has been answered.

Mr . Ca r p e n t e r : Almost instantly. It is 
material in this case.

Mr . Tif f a n y  : It only amounts to just this,
if you stand on that technical objection I will 
send down stairs for the records to show we 
own these premises.

Mr . Ca r pe n t e r  : I want you to do that.
Th e  Co u r t  : I understand the formal proof 

is exacted, and I will not strike this out at 
30  present, but wait and see.

Mr . Ti f f a n y : I submit they cannot ques-
tion our title to the land. The lease is ip 
evidence, come to think of it.

Mr . Ca r pe n t e r  : Y ou  are asking about a 
subsequent lease of 1914.

M r . Ti f f a n y : Your lease, which is in evi-
dence now, shows that they were in possession 
o f the premises, and on his opening they were 
in possession until July 1st of 1914. It is a 
well known principle of law that the tenant

o  O
cannot question the title of the landlord.

Mr . 'Ca r p e n t e r : There are exceptions to 
that, one o f them being that where the land-
lord seeks to recover rent from the tenant it 
is a condition precedent that he shall own the 
premises. He must do that as part o f his 
prima facie case.

Th e  Co u r t  : Why let us waste time about 
it? Mr. Tiffany says he will produce the 

4 o records.
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Mrs. Helen Levenson—Direct.

Mr . T i f f a n y  : I do not want to be bothered 
to subpoena the Register. They know as a 
matter o f fact under the evidence they cannot 
question the landlord’s title where they make 
a lease with him. That is not an exception.

Mr . Ca r p e n t e r  : I am not questioning the
title as of the date the lease was executed, 
but I do say that subsequent to that date 10 
they conveyed their title to someone else, 
and before the date came around when you 
are suing for rent.

Th e  Co u r t  : I w ill leave the answer stand 
at present, and see what the further develop-
ment is.

Mr . T i f f a n y  : I might say that is not part 
o f their defence, either. It is not part o f the 
pleadings and it is a surprise to the plaintiff

O  A

to have such an allegation asserted.
Th e  Co u r t : I do not remember it being 

raised.

By  M r . T i f f a n y  :
Q. These premises at 1415 -and 1417, were there 

stables erected on them? A. Yes, sir.
Q. Were they the stables that the Gatti-Mc- 

Quade Company occupied under this lease on the 
first dlay o f August, 1912? A. Yes, sir.

Q. You were the subscribing witness to this 30 
lease? A. Yes.

Q. With whom did you make the arrangements 
for this lease? A. Mr. Galloway.

Q. This gentleman who was just on the stand?
A. Yes.

Q. Do you know how long the Gatti-McQuade 
Company stayed in the premises? A. They were 
there for two years.

Q. They had a written lease for part of that 
time? A. For one year, I believe. 40
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Mrs. Helen Levenson— Direct.

Q. Did you ever receive a copy of that lease? 
A. No, sir, I never did.

Q. I am referring now ¡to Exhibit P-1? A. No, 
sir, never received a copy o f it.

Q. How many copies did you sign?

M r . Ca r p e n t e r : I object to it as imma* 
terial. What is the use?

Th e  Co u r t : I  do not know the material-
ity.

Mr . Ti f f a n y : I  w ill withdraw it.

Q. You are quite sure you never received a copy 
of the lease? A. I am quite sure.

Q. When was the first time after signing this 
lease that you saw a copy of it? A. The last time 
we tried the case.

Q. When did they vacate the premises men- 
20 tioned in this lease? A. They took their horses 

out on the 31sit of July, 1914.
Q. Yes? A. But they left harness, wagons, on 

our premises, and oat box, several other articles.
Q. Until when? A. Oh, about two or three days 

it took them to take it out o f there.
Q. After the first o f August, 1914? A. Well, 

after the 31st of July, 1914.
By  t h e  C o u r t  :

Q. They left them remain there about two or 
30 three days? A. About two or three days, yes.

Q. Do you recall any conversation with Mr. 
Galloway about the first part of August, 1913? 
A. I recall a conversation with him in the latter 
part o f June, 1914.

Q. W ill you just state what that conversation 
was?

M r . Ca r p e n t e r : I  object, unless the au-
thority o f Mr. Galloway to make a lease for 

40  and on behalf o f the defendant at that time 
is shown.
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Mrs. Helen Levenson—Direct.

Me . Tif f a n y  : I ¡submit, if the Court please, 
there is abundant authority before the Court 
now that he did execute a lease. Now we 
have another conversation. I submit there is 
an abundance of authority before this Court 
to have this for the jury to determine. He 
said he had verbal authority on the first 
occasion.

Th e  Co u r t : Yes, that is all. That is all 
he testified to.

Mr . Ti f f a n y : There is no question about 
that, but he also testified he was secretary o f 
that corporation.

Th e  Co u r t  : Yes.
Mr . Tif f a n y  : And that he made this lease.

We have a  right to presume his authority 
where there are such facts as have been 
brought out to show he did have the author- 20 
ity. He testified he was secretary o f this 
corporation.

Th e  Co u r t : Yes, but I also have in mind 
what be says, that he exercised that authority 
and it was consummated after the consent 
obtained from Mr. Gatti, wasn’t it, the presi-
dent of the corporation, and he has not in his 
examination said it was entirely on his own 
authority; he had had charge of ¡the negotia-
tions, but the execution of them finally was 30 
with the approval of the president of the 
corporation.

Mr . Tif f a n y  : We know nothing about the 
approval of the corporation. It is not part of 
our case. We show we had all of the dealings 
with the man Mr. Calloway.

Th e  Co u r t : I am going to let you pro-
ceed and show what you can by this witness,
M r. Tiffany, and of course unless you get 
yourself in that position where at becomes a
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Mrs. Helen Levenson—Direct-

jury question or where you can show posh 
lively he had the authority, why, of course 
that testimony will be of no value.

Mr . Ca r pe n t e r  : I ask an exception be 
noted.

Th e  Co u r t  : You may have it. Now upon 
that condition, that you realize these things 

to  cannot be brought out from one witness. He 
may be able subsequently to show ithe author-
ity or show that situation which would leave 
it as a question of fact. If he does not, then 
I will deal with it.

Q. Who were all your dealings with—I will 
withdraw it for this time. Who were all your 
dealings with in regard to these premises that you 
have testified (to?

2 0  Mr . Ca r p e n t e r : I object, unless the time
be shown.

Q. From the time of the making of this lease 
until July 31, 1914? A. Mr. Galloway.

Q. The gentleman who was on the stand? A. 
Yes.

Q. Was he the only one? A. The only one.
Q. With whom did you have all your dealings 

with reference to the renting or occupancy of these 
3o premises prior to the 31st of July, 1914? A. Mr. 

Halloway.
Q. Was he the man that you originally— A. 

Yes.

Mr . Ca r pe n t e r  : I object.

Q. Just one more. Did you during the entire 
time that they were in possession of these premises 
have conversations regarding the renting of the 
premises with anyone representing the Gatti- 

40 McQuade Company, other than with Mr. Gallo-
way? A. No, sir.
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Q. Who paid the rent? A. I received it from 
Mr. Oalloway.

Q. Did you, during the course of these two 
years, have any conversation—I will withdraw it.
Now you say you had a conversation during 
June, 1914, with Mr. Galloway, concerning these 
premises? A. I had several conversations, at all 
times, because there were several repairs to be 10 
done at all times in the stable.

Th e  Co u r t  : You are asked in June, 1914.

A. Yes.
Q. Where did this take place? A. He called 

up first—
Q. Called up where? A. Called up our office.
Q. In Hoboken? A. In Hoboken, yes, sir.
Q. Did you speak to him personally? A. I did.
Q. When was that? A. The latter part of June, 20 

1914.
Q. Had you spoken to him before over the 

telephone? A. Oh, on several occasions.
Q. Know Ms voice? A. Yes, indeed.
Q. What was the gist of that conversation?

A. When do you mean, June?
Qi Yes. Over the telephone, when he called 

you up? A. He said to me, “Mrs. Levenson, if 
you care to have our people stay another year you 
better get busy on a sewer.”  I said, “All right.” 30 
And he said, “ There are several other repairs, but 
I would have to come over and show you what is to 
be done.” I said, “All right, you could do that.”
Then he came over the following day and he said 
to me, “You come down to the stable with me 
and I will show you what is to be done,” and I 
did go down, and there was a leak in the roof, 
some glass was broken in the stalls, and some of 
the wainscoting was ripped, and he also wanted a 
sewer, and I said, “All right, we will take care of 4 0
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it immediately,’’ and lie said, “A ll right, if you do 
that we are going to stay another year,”  and I  prom-
ised we would get busy at once, and we did. That 
was the last conversation I had with Mr. Gallo-
way.

Q. You went down to the stable with him? A. 
I went down to the stable with him.

10 Q- And he pointed those things out to you? A. 
Yes.

Q. In June, 1914? A. Latter part o f June, 
1914.

Q. Was anything said at the time about con-
creting any portion? A. Yes; he wanted the— I 
said we would concrete it for him.

Q. That is, the stalls? A. The stalls, yes, the 
floor.

Q. This wainscoting that you spoke o f as broken 
20 off, do I understand that the stalls where the 

horses kicked it out? A. Yes; where the horses 
kicked it.

Q. And he said if these things were done he 
would renew for another year? A. He would stay 
another year.

Q. What did you say? A. I said, “Yes, we 
would take care of it immediately.”

Q. Is that the last conversation you had with 
him about these facts? A. Yes, o f those facts.

30 Q. What did you do after this conversation in 
reference to these premises? A. I immediately 
sent a letter to our plumber and got an estimate.

Q. Did you have the work done? A. Yes, in-
deed.

Mr . Ca r p e n t e r : I  object to it as imma-
terial.

M r . Ti f f a n y ; It is very material as to 
whether they had the work done or not under 
the pleadings.4 0
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Th e  Co u r t : W ell, I will overrule the ob-
jection.

Mr . Ca r pe n t e r  : Note an objection.

Q. Did you do everything that he asked you to 
do at that time?

Mr . Ca r p e n t e r : I object.
Q. Or did you have it done? i °

Mr . Ca r pe n t e r  : I object.
Q. I will reframe the question. Do you of your

own knowledge know that everything that he 
pointed out to you as having wanted done was 
done?

Mr . Ca r p e n t e r : I object to it as calling
for a conclusion of the witness.

T h e  Co u r t  : Why don’t you put your ques-
tion another way and ask her to tell us just 20 
what was done to her own knowledge?

M r . Tif f a n y  : A ll right.

Q. You have testified as to things that he asked 
you to do. Now I ask you o f your own knowledge 
Whether or not they were done? Do you know?
A. Yes; everything was done that he pointed out 
that was to be done.

Mr . Ca r p e n t e r : I object and ask to strike 
it out as stating a conclusion. 30

Th e  Co u r t  : Now, IVfr. Carpenter, the ques-
tion was practically the same as the other 
question, but you did not object to it until 
after the answer, you see.

Mr . Ca r p e n t e r : It was the answer that 
was objectionable, not the question.

Mr . Ti f f a n y : I submit he is not the one
to object to the answers.

Th e  Co u r t : I suggested to Mr. Tiffany
that he put the question in another entirely 40
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different form, which he did not seem to do, 
and it was in practically the same form as 
you objected to, but there was no objection 
placed to this question, and no objection until 
after the answer was given. I will not strike 
it out.

M r . Ca r p e n t e r : I ask an exception.
10 t h e  Co u r t  : You may have it.

Q. Now tell us what you did—what you had 
done? A. I could answer that?

Q. Yes; tell us what you had done? A. We 
put in a ¡sewer, concreted the floors, repaired the 
stalls, repaired the skylights, and put all the glass 
into the windows.

Q. Was anything done to the roof or anything 
of .that kind? A. The skylight, there was a leak- 

20 age around the skylight.
Q. When was that work completed, by what 

date, do you know? A. It was completed the 
early part o f July.

Q. Were they still in possession, Madam? A. 
Oh, yes.

Q. Had they paid the rent for the month of 
July, 1914? A. Yes.

Q. Who paid .that? How was that rent sent to 
you, by cash, or check? A. By check.

30 Q. Delivered or mailed? A. That I couldn’t 
remember.

Q. You say immediately after you started in »to 
get estimates for the work, after this conversa-
tion? A. Yes, after that conversation.

Q. Can you tell us about what date that con-
versation was? A. It would be very hard, Mr. 
Tiffany; it is two years ago. I know it is the 
latter part o f June.

Q. Tell us who did the work? A. Mr. Born- 
40  stein—William Bornstein & Son.
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Q. Of New York? A. Of New York, yes.
Q. I show you a letter dated July 1, 1914, ad-

dressed to the Levenson Wrecking Company, and 
ask you where that came from? A. Mr. Born- 
stein.

Q. Is that the Mr. Bornstein you had do the 
plumbing work? A. Yes, sir.

Mr . Ti f f a n y  : Any objection?
Mr . Ca r p e n t e r : Yes; I object to it as in-

competent, irrelevant and immaterial.
(Paper marked Exhibit P-2 for identifica-

tion. )
M r . Ca r p e n t e r : N o ; I  have no objection.

Mr. Tiffany stated he had a witness that he 
could not get in the state, and that he would 
read Ms testimony.

Mr . Ti f f a n y : I offer this in evidence. 20
(Paper now marked Exhibit P-2, and Mr. 

Tiffany read the same to the jury.)

Q. I show you a letter dated July 2, and ask 
you if  you wrote that letter or caused it to be 
written? A. Yes.

Mr . T i f f a n y : TMs  is the acceptance, Mr. 
Carpenter. Any objection?

M r . Ca r p e n t e r : I object to it as imma-
terial, but not as to the manner in which it is 
proved. 30

Mr . Ti f f a n y  : TMs is to show—
Th e  Co u r t  : Objecting, are you, to Exhibit

P-2?
Mr . C a r p e n t e r : Yes, but not as to the 

way it is proved, because Mr. Tiffany’s wit-
ness is absent. That is what they are doing 
now, they are proving all these letters that 
they received, offers from mechanics to do 
certain work in the stables.

M r . Ti f f a n y : Which we claim was part 4 0
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of our contract. We are showing the agree-
ment, we are not producing the men, but we 
are showing that we did this work, and we 
carried out our part of the contract of the 
renewal.

Th e  Co u r t : I will overrule ¡the objection. 
In the general wash-up it may or may not be

10 of any consequence.
( Paper marked Exhibit P-3 and read to the 

jury.)
Q. Now, did Bornstein & Son do the work under 

that contract? A. Yes.
Q. That was the sewer and the cement floors? 

A. Yes.
Q. Whê L was that completed by them?

Mr . Ca r p e n t e r : If you know.
20 Q. About? A. I couldn’t remember that. It 

didn’t take very long.
Q. How long after the acceptance of that con-

tract as per P-3, was it that they started, do you 
know? A. As soon as they received their mate-
rial.

Q. About how long was that? A. That would 
be a day or two afterwards.

Q. Was the work completed before August 1st, 
1914?

80 Mr . Ca r p e n t e r : I object. She didn’t
know.

Q. If you know? A. Why, I don’t know how 
many days after July 2nd—

Q. No; I asked you before that date? A. Yes.
Q. I show you letter dated July 7th, on the 

letterhead of the Gatti-McQuade Company, and 
ask you if that letter was received by you? A. I 
do not remember receiving it.

40 Q. Have you ever seen that letter before? A.
I may have seen it the last trial.

«/



25

Mrs. Helen Levenson—Direct.

Q. You do not ever remember receiving it? A.
I do not remember receiving it, no.

Mr . T i f f a n y : Will you let me bave the 
letter of July 7th, 1914?

M r . Ca r pe n t e r  : No ; we wrote it to you.
M r . Ti f f a n y : W e have the original.
Mr . Ca r pe n t e r  : You wrote us on the 18th.

i o
You want the next letter?

Mr . Ti f f a n y : July 9th, I should say; 
Weller & Lichtenstein for the Gu/tti-McQuadc 
Company. I have a copy of that letter.

Mr . Ca r pe n t e r  : We produce a letter writ-
ten by Weller & Lichtenstein of Hoboken, to 
Gatti-McQuade Company, dated July 9, 1914, 
pursuant to call.

Mr . Ti f f a n y : Any objection to these two 
going in? 20

Mr . Ca r p e n t e r : No .
Mr . Ti f f a n y : We offer without objection 

letter of July 7th, on the letterhead of Gatti- 
McQuade Company, addressed to Levenson 
Wrecking Company.

(Letter marked Exhibit P-4 and read to 
(the jury. )

M r . T i f f a n y : On July 9, 1914, on the 
letterhead of Weller & Lichtenstein, Counsel- 
lors-at-Law, to the Gatti-McQuade Company.

(Letter marked Exhibit P-5 and read to 
the jury.)

Mr . Ca r pe n t e r  : W ill you read this one?
Mr . Ti f f a n y : Yes; offered by the defend-

ant out of order—don’t you think it would be 
wise to have this come in as it comes in?

Mr . Ca r p e n t e r : Yes, it follows that one.
I will mark it as my exhibit.

Mr . Ti f f a n y : I think it would be better 
to have it later. 4 0
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M e . Ca r p e n t e r  : A ll right. Have the orig-
inal of it?

Mr . T i f f a n y  : That is on the letterhead of 
Smith & Bowen? Yes.

B y  M r . T i f f a n y :

Q. Mrs. Levenson, did you or any one for you 
10 or the Levenson Wrecking, Company, to your 

knowledge receive the rents for the month of 
August, September, October, November, December, 
1914, January, February, March, April—

M r . Ca r p e n t e r : I will admit we did not 
pay any rent after the first day of August, 
1914.

Mr . Ti f f a n y : A ll right.
T h e  Co u r t  : They admit that in their 

a 0 answer.

Q. You did not get the rent for the month of 
August and subsequent months, 1914? A. No, 
sir.

Q. Do you know of your own knowledge whether 
or not this work that Mr. Galloway asked you to 
do, as you have testified, was begun prior to the 
receipt by you of exhibit P-4, of July 7? A. I 
stated before I do not remember receiving that 
letter, but I know we started to work right after 

30 the second of July and may have been completed 
bv the middle of Julv—

Mr . Ca r p e n t e r : I object to what may 
have been. That is only a conclusion.

Th e  Co u r t : N o ; the question is when was 
this work begun?

Mr . Ti f f a n y : I will consent that what 
may have been be stricken out. I will prove 
it by other witnesses.

Q. Do you know of your own knowledge wheth-
4 0
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er or not all of this work that Mr. Galloway ask-
ed you to do or have done was completed before 
August 1, 1914? A. Yes, I will swear to that.

Q. I think that is all.

Cr o ss  E x a m i n a t i o n  b y  Mr . Ca r p e n t e r :

Q. What was the date that it was finished, 10 
Mrs. Levenson? A. I said that I cannot remem-
ber the date, but I know it was finished way be-
fore the first of July— the first of August, rather.

Q. How long before; was it one day before— ?
A. Well, it may have been completed the middle 
of July, say around the 15th or the 16th.

Q. I want to know when it was, not when it 
may have been? A. I couldn’t remember that 
Mr. Carpenter; this happened two years ago, you 
know. s o

Q. You are the wife of one of the officers, aren’t 
you? A. I am.

Q. Which one, Jacob or— ? A. Mr. Morris.
Q. Morris Levenson? A. Yes.
Q. What office do you hold in the Levenson 

Wrecking Company? A. Vice president.
Q. Anything else? A. No.
Q. Are you a director? A. I am.
Q, Are you an officer in any other corporation?

3 O
Mr . Ti f f a n y  : I object to it as immaterial, 

irrelevant and incompetent in this case; she 
may have been in a million other companies.

T h e  Co u r t : H o w  is it relevant?
Mr . Ca r p e n t e r : If it is objected to I will 

withdraw it.

Q. Well, when you had conversations with Mr. 
Galloway who were you representing? A. Leven-
son Wrecking Company.

Q. Yes; you were not representing anyone else,
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were you? A. Well, he had dealings with Leven-
son Wrecking Company.

T h e  Co u r t : That is not the question. 
You are asked in these dealings that you had 
with Mr. Galloway who were you represent- 
ing?

10 A. Levenson Wrecking Company.
Q. Were you representing anyone else? A. I 

was representing the Levenson Wrecking Com- 
panv.

Q. Alone? A. At that time.
Q. Nobody else? Why do you hesitate? A. 

I am not hesitating. I said I represented the 
Levenson Wrecking Company.

Q. I say did you represent anyone else at that 
time?

20
Mr . Ti f f a n y  : I object. I do not know as 

I understand the purport of the question. 
Do you mean prior transactions?

M r . Ca r pe n t e r  : Yes.
Th e  Co u r t : With respect to the negotia-

tions she has spoken of, you mean does she 
represent anybody else except the Levenson 
Wrecking Company?

A. No, sir.
30 Q. Now then, when was it that you first had a 

conversation with Mr. Galloway in 1914, about 
those premises? A. Latter part of June.

Q. What do you mean by the latter part of 
June? A. Well, it may have been the 15th or 
the 16th; I know it was not the first or second.

Q. Well, from the 16th of June on? A. It 
may have been the 20th.

Q. You are not very clear about the date, are
40  you? A. I say the latter part of June.
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Q. You are not very clear about the date, 
whether it was the 15th of June, or the— ? A.
No, I am not very clear on the date.

Q. Did you spend all of your time in the office 
of the Levenson Wrecking Company? A. I did

Q. Every day in the week? A. Every day in 
the week.

Q. How did you come to know that Mr. Gallo 10 
way wanted to have any work done in the stable?
A. Mr. Galloway called me up on previous oc-
casions. If the glass would be broke or he want-
ed to have anything done, Mr. Galloway would 
take care of it. He would notify me.

Q. Had he done that before June, 1914? A. 
Well, there was several times the glass was broke 
and he would let me know he wanted glass put in

Q. Did he complain also about the condition 
of the sewer before June, 1914? A. No, he did 20 
not.

Q. You knew the sewer—that the floor was wet 
and damp, didn’t you; high tide the water came 
up in the stable? A. First I heard of it was in 
June when he told me he would want to stay 
another year.

Q. Mr. Galloway told you? A. Yes.
Q. Aren’t you mistaken about that; didn’t he 

say he would not want to stay another year? A.
No sir; I am positive about that, he said he would 30 
stay another year if I would do all that work.

Q. Did he say anything about what he would
do if you did not do that work? A. He said that
if I would put a sewer in he would stay for
another vear.«/

Q. Is that what he said? A. Yes.
Q. That is all he said? A. Is that all he said?
Q. Yes? A. If I would do the work, yes.
Q. I am asking for your conversation with him, 40  

and you have just said that he told you that if
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you would put the sewer in he would stay for 
another year? A. Yes.

Q. Is that all he said? A. And all other little 
repairs that were to be done.

Q. What’s that? A. And all other little re-
pairs that were to be done.

Q. Are those his words? A. Beg pardon?
10 Q. Are those his words? A. Yes.

Q. Now did he tell you that by telephone or 
face to face when he saw you? A. At first when 
he called up and the following day he appeared 
personally.

Q. What did he say when he called you on the
telephone? A. He said, “ Now, Mrs. Levenson,
if you want us to stay for another year, you will
have to do repairs, but I better come over and
show you what is to be done.” I said, “All right” , 

j s o  J
and he told me he was busy that day but he will 
be over the following day and he did come over 
the following day.

Q. And he came over to show you what had to 
be done? A. Yes; he came over to our office 
to take me down to the stable to show me what 
was to be done with the stalls.

How far was your office from his office? A. 
Oh, just about— from his office to ours?

Q. Yes? A. About two blocks.
3 0 Q. Do you know what day of the week it was 

he called you up? A. No, I do not.
Q. Now when he came over the next day do 

you know what day of the week that was? A. 
No sir, I wouldn’t remember.

Q. What did he say that time? A. When he 
came to the office?

Q. Yes? A. He says, “ You come down and I 
will show you the bad condition the stalls are 

40  in, and what is to be done, and also the sewer.”
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Q. Did he say, “ What is to be done” , or “what 
ought to be done” ? A. What is to be done if he 
was to stay another year.

Q. Then what did you do? A. I went down 
with him.

Q. What time of day did you get there? A.
Oh, I generally got there about nine.

Q. No, this day. This day what time did you get 10 
there at this stable that he rented of you, do you 
know?
B y  t h e  Co u r t :

Q. What time of day was it, I understand the 
question was, when you and Mr. Galloway got at 
the stable? A. It was some time during the day.

Q. I know, but what time of the day? A. It 
is awful hard to say.

Q. Morning or noon, and if the morning what 
part of the morning, the fore part or middle? A.
I wouldn’t remember that, your Honor.
B y  Mr . Ca r p e n t e r :

Q. Can’t tell? A. No, I can’t tell. I don’t re-
member.

Q. Can’t tell what time of day he got there?
A. It was during the day, but what time of the 
day I don’t remember.

Q. You don’t know what day of the week it
was? A. No, I don’t remember that either.

7 3 0Q. You don’t know what week it was? A. I
know it was the latter part of June— June.

Q. Might not it also have been the first week in
July? A. No, it couldn’t have been the first week
in July, because I wrote the letter to Bornstein
around the first week in July, so it must have
been the latter part of June.

Q. That is the only way you can tell? A. That
is the only way I can tell.

Q. Did anybody come up to his place of busi- 40
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ness with you? A. I didn’t go over to his place 
of business.

Q. I thought you went to his place of business? 
A. Then you misunderstood me. I said I went 
down to the stable with him.

Q. That was his place of business? A. Oh, no.
Q. You went down to the stable with him? 

10 A. Down to the table.
Q. Did anybody go with you? A. He and my-

self.
Q. Anybody else? A. No, sir.
Q. Anybody else hear any of these conversa-

tions? A. Yes.
Q. Who? A. Our bookkeeper.
Q. What was his name? A. Bernstein.
Q. Did he hear the conversation with Mr. Gallo- 

20 way when he called you on the telephone? A. 
The conversation that was held in the office? 
that was held in the office?

Q. Well, I understand that when Mr. Galloway 
came down to your office the day after the tele-
phone conversation you immediately went up to 
the stable? A. He had to say a few words, didn’t 
he?

Q. I don’t know? A. In the office, yes, he did.
Q. What did he say? A. He said to me, “You 

come down and I will show you what is to be 
30 done.”

Q. Then what did you say? A. “All right; I 
will go down with you.”

Q. What did he say? A. We went down.
Q. That is all that was said at that time? A. 

At that time, and he did say if he would—if we 
would do that for him he would stay for another 
year.

Q. He said that ? A. In the office—he said that 
40 all the time.
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Q. Just a minute, did he say that the day after 
the telephone conversation? A. He said it over 
the telephone and he said it in our office.

Q. He kept repeating it to you? A. Yes, he 
kept repeating if we would do the work he would 
stay another year.

Q. When you called him up—when you were 
talking with him over the telephone and he told 10 
you that if you would fix up the sewer he would 
stay another year, what did you say? A. I said 
we would. We would only be too pleased to do 
it for him.

Q. Well, did you ask him what it would cost?
A. No, I did not. I didn’t know myself how 
much it would cost.

Q. Did you know what he had in mind to do?
A. No, I did not.

Q. Did you know how extensive a job it was?
A. No, I did not.

Q. But just as soon as he said he wanted a lot 
of repairs made you said, “ All right, we will do 
it” ? A. Yes; wouldn’t you rather do that than 
lose a tenant?

Th e  Co u r t  : The question is what you did 
and what you said.

A. I said we would do it.
Q. I see. How long before that had you been 

to the stable—before the telephone conversation?
Had you been there within six months? A. No, 
it was not my habit to go down to the stable.

Q. I thought not. How long since you had 
been there, a year? A. I said before that I never 
went down. They occupied it and I had no busi-
ness there.

Q. The first time you had ever been there since 
they executed the lease in 1912? A. Well, the 4 0
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first time since he said he would show me what 
is to be done.

Q. Then it is your claim now, as I understand 
it, that this agreement you made with Mr. Gallo-
way for this defendant* was made on the day he 
called you on the telephone; is that true? A. 
About the sewer, do you mean?

10 Q. About this new lease? A. Yes.
Q. You are sure it was made on the day he 

had the telephone conversation with you? A. 
Over the telephone and the following day that he 
came to the office.

Q. Which day—on which day was the agree-
ment made? A. Well, they were made on both 
days.

Q. Well now on the next day—you have told
20 US a^ was on that you had the

telephone conversation have you? A. That is 
that he would—as I said— what I said before.

Q. You have told everything that took place 
that day? A. Yes.

Q. Now the next day when he came into the 
office was he alone? A. He came alone.

Q. Were you alone? A. No, sir.
Q. You went directly out to the stable? A. 

Yes; when he asked me to.
s o  Q. When you got up there what part of the 

stable did you go into first? A. Well, there was 
only one—Well, two parts of the stable.

Q. What part did you go into first? A. Where 
the stalls are.

Q. What took place there? A. He showed me 
some of the wainscoting that was kicked by the 
horses and he was afraid the horses would tear 
their flesh off.

Q. What did Mr. Galloway say to you? A. I
40 am telling you that he wanted the wainscoting

o
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repaired, he wanted his sewer, and he showed me 
the skylight, there was a small leakage and there 
was some glasses to be repaired, some broken 
glass.

Q. He said they were to be repaired? A. Yes.
Q. Well, just what did he say? Tell us every-

thing that he said to you? A. Well, he didn’t 
mind the glass and all that so much as the sewer. 10 
He said if we put a sewer in and concreted the 
floor, he would stay for another year, and I said,
“ Yes, we would do it.”

Q. Did you know at that time what it would 
cost to do it? A. I said beforS that I did not 
know what it would cost.

Q. Well, you did not know at that time? A.
No, I did not know at that time how much it 
would cost. 20

Q. Did you tell him that you would fix up the 
skylight? A. I did.

Q. And you put in the broken panes of glass?
A. All the necessary repairs.

Q. Did you tell him that you would fix up the 
sewer? A. I did.

Q. And put a concrete floor in? A. Yes, sir.
Q. That was when you were still in the stable?

A. Yes, sir.
Q. Do you remember what he said after you 

told him that you would do it, make all necessary 
repairs? A. He said he would stay another year.

(Objected to as repetition. Question per-
mitted. )

Q. What did you say to that? A. Wheu he 
said he would stay another year?

Q. Yes? A. We would have it all done for 
him.

Q. Did you tell him you would have it all done 
for him? A. Yes; we would have it all done 40 
for him.
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Q. Did you tell him within what time you 
would have it done? A. Well, he didn’t—I didn’t 
know how long it would take.

Q. Then you did not tell him? A. I said we 
would have it done for him; we would do it for 
him.

Q. When you got back to your office on that 
10 same day did you speak to Mr. Levenson about 

the— ? A. I did.
Q. About the proposition? A. I did.
Q. By the way, you said the number of this 

stable was what? A. 1415 and 1417 I believe 
the numbers are.

Q. Grand Street? A. It is on the lease, yes, 
sir.

Q. There are really seven lots, aren’t there, in 
those two properties; the stable is on seven lots? 

20 A. Oh, no sir.
Q. What’s that? A. No, sir.
Q. How wide is the frontage? A. Fifty by 

one hundred.
Q. I see. Are you the secretary for the Leven-

son Wrecking Company? A. No, sir.
Q. Were you the secretary in 1914? A. No, 

sir.
Q. Just vice president only? A. Yes.
Q. Now then you remember testifying in the 

30 Second District Court of Jersey City, in the suit 
of your company against the Gatti-McQuade Com-
pany? A. I may not remember word for word, 
but—

Q. Do you remember testifying there that Mr. 
Galloway said to you over the telephone, “Mrs. 
Levenson, if you want us to renew the lease for 
a whole year you had better hurry and fix the 
stable up for us.”  I said, “What do you want 

40  done?” He said, “ We want a sewer put in and 
also some of the stalls should be repaired” , and 
I said we would do it.
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Q. Is that what was testified to, or what yon 
have said here to-day? A. I said before that I 
can’t remember what I have testified two years 
ago word for word. I testified to-day the nearest 
to my recollection.

Q. Do yon know of any other conversation that 
took place nearly three years— two years and a 
half ago? A. This is what I said. What he 1 iy 
wranted done I couldn’t remember word for word.
I only knew he wanted to have a sewer put in 
and wanted the skylight repaired, and I remember-
ed it because he wanted it, but I don’t remember 
what I said.

Q. You don’t remember just the words that he 
used? A. I do, because I knew what he wanted 
done.

Q. Now did he say to you, “ Mrs. Levenson, if _ 
you want us to renew the lease for a whole year 
you had better hurry and fix the stable for us” , 
or did he say to you over the telephone what you 
have told us here to-day? A. Well, if I testified 
that way at that time he said it that way.

Q. Your recollection in January, 1915, would 
be clearer— ? A. It would be clearer, because it 
only happened a few months prior to that.

Q. Now then you remember being asked cer-
tain— is that your signature to an affidavit— an- g() 
swers to interrogatories? A. Yes, sir.

Q. Do you remember being asked in the inter-
rogatories in the Second District Court of Jersey 
City: “ Fifth Interrogatory. Where was the al-
leged agreement above mentioned entered into?”
That is the agreement or lease, and you remember 
answering, “ Fifth. On the premises of the plain-
tiff company in the City of Hoboken.” A. Yes, 
sir.

Q. And the Eighth Interrogatory: “ What 4 <>
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stating them in full, are the terms and conditions 
of the said alleged lease mentioned in the state 
of demand,” that is, the same lease here mention-
ed, and the answer was, “ The plaintiff agreed to 
rent unto the defendant, and the defendant agreed 
to hire of the plaintiff the stables at that time 
occupied by the defendant on the premises of the 

10 plaintiff in the City of Hoboken, for a further 
term of one year after the expiration of fhe de-
fendant’s then existing lease of said stables under 
the same terms and conditions as in said existing 
lease mentioned” . That was the answer that 
jour company made to that interrogatory, was 
it not? A. I believe it was, if you have it there.

Mr . Ca r p e n t e r : That is right, isn’t it?
Mr . Ti f f a n y  : You read it. I am perfect- 

20  l y  satisfied with it.

Q. Now then, did the Levenson Wrecking Com-
pany own any other property—

Mr . Ti f f a n y : I object it is immaterial.

Q. —on Fifteenth Street or on Garden Street in 
Hoboken, except that which was rented to the 
Gatti-McQuade Company?

Mr . Ti f f a n y  : I object to it as immaterial. 
3 0  Th e  Co u r t : What is the materiality?

Mr . Ti f f a n y : What is the purpose?
Mr . Ca r p e n t e r : I suppose at this time it 

is— I will withdraw it.

Q. When was the next time, Mrs. Levenson 
that you went to the stable which you had rented 
to the Gatti-McQuade Company after this day 
you went there with Mr. Galloway? A. I did not 
go again. I did not have to go again any more 
after he showed me what was to be done.4 0
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Q. Yon did not go there within the next three 
months, did you? A. Oh, I go down the yards.
You see our yards and offices are right near the 
stable. I could just look out of the window and 
see everything that was going on there.

Q. When did you next go into the stable? A.
Go into it? I don’t think— I was always afraid 
to go into that alone. 1

Q. You never went down there? A. Afraid of 
rats.

Q. Never down there since? A. Have I been 
there since? Oh, it is torn down now.

Q. Have you ever, from the time you went there 
with Mr. Galloway up to the present time, been 
inside the stable? A. Oh, yes. I said I wouldn’t 
go alone.

Q. I didn’t ask you that. 20

Th e  Co ur t  : The question is have you ever 
been there since this time when you were there 
with Mr. Galloway, when he was showing you 
what things ought to be done?

A. Yes, I was in there the first, seecond and 
third of August.

Q. What year? A. 1914.
Q. Did you see Mr. Galloway there on the first, 

second and third and fourth of August, 1914? A.
No, I did not.

Q. Who did you see there? A. Oh, his drivers.
Q. Who? A. He had—why, I believe he had a 

watchman or driver living upstairs with his wife 
and child.

Q. Are you sure you went there on the first of 
August, 1915? A. Am I?

Th e  Co ur t  : 1914.

A. 1914. 4 0
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Q. 1914. Are you sure you were there that 
day? A. The second—the first of August?

Q. The first of August, 1914? A. I wouldn’t 
know if I was there the first. I was around there.

Q. Were you in the stable on the first of August 
1914? A. I must have been there because I knew 
that they didn’t take all the things out.

Q. Now I want to know whether you were there 
or were not? A. I believe I was.

Q. Is that the best you can tell us? A. That 
is the best I could tell you.

Q. What day of the week was it? A. I don't 
know.

Q. Was it Saturday or Sunday? A. I don’t 
know.

Q. Were you there on Sunday? A. I was not 
there on Sunday, no.

Q. Were you there on Saturday? A. Yes, I 
was there Saturday. I was there every day in 
the week with the exception of Sundays.

Q. Were you there on Monday? A. There every 
day in the week.

Q. What day was Monday? A. That I don’t 
know. I did not look up the calendar.

Q. When you went there the first of August 
what did you see there? A. I don’t want you to 

30 misunderstand me. I may not have been there on 
the first of August and I may have been there the 
third or the second. If the first of August fell on 
Sunday I was not there. Then I was there the 
following day. 1 saw' his trucks, saw some of the 
harness upstairs, and I saw the oat-bin downstairs 
—where they kept their oats.

Q. How many trucks did you see there? A. I 
saw some trucks ; must have been more than one

Q. What part of the stable were they in? A. 
40 They were right outside, back of our office.
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Q. In the yard? A. In the yard, yes.
Q. Was anyone near when you went around 

there on the first or second of August? A. In the 
yard? Oh, no, I would go around the yard alone.

Q. When you went in the stable on the first or 
second of August did you go alone or was some 
one with you? A. I must have gone in with some-
one, because I would have been afraid to go in 10 
alone.

Q. You don’t know who went with you? A. No,
I don’t remember that.

Q. Did you go there after the third of August?
A. As I said before our office is right there. I 
couldn’t help but going down the yard right near 
the place.

Q. It is not two blocks away then, is it? A.
Not the stable, no. His place of business is two 
blocks away.

Q. Now your company was paid the rent of one 
hundred dollars for the month of July, 1914, 
wasn’t it? A. Yes, sir.

Q. And you knew, did you not, that the lease 
which they held expired the 31st of July, 1914?
A. No, not after Mr. Galloway’s arrangements 
with me.

Th e  Co u r t : No , no; you knew that the 
lease you then had, that is, at the time these 3 0  

conversations, expired July 31, 1914?

A. Yes, I knew that.
Q. You did not make any memorandum, did 

you, of what Mr. Galloway said to you, either 
when he called on the telephone or the next day?
A. No, sir.

Q. You are testifying to that solely from recol-
lection, aren’t you? A. Yes, sir.

Q. Did you know when Mr. Galloway called 4 0  

you up on the telephone that there had been a
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leak in the stable for a long time? A. No, sir; 
it was the first I heard of it.

Q. There was not any lease signed at all on the 
day of that telephone message or the next day, 
was there? A. No, sir.

Q. Did you ask him to sign a lease that day? 
A. No, sir, I did not.

10 Q. Did you ask him to go down to your attor-
ney’s office that day? A. I did not.

Q. Had you made any repairs at all to this 
stable during the year preceding the 31st of July, 
1914? A. Well, sometimes glass would be broke.

Q. Is that all the repairs you made, just repair 
the broken glass? A. I guess that is about all, 
and whatever they asked us to do right along we 
would do it for him.

Q. I didn’t ask you that. I ask to strike that 
20 out.

Th e  Co u r t : Yes, it may be.
Q. Do you remember any item of repairs in 

1914 before the 31st of July, that you did for 
these people? A. Well, I can’t remember exactly 
what was rone.

Q. Do you remember the date wThen the first re-
pairs to the skylight were started? A. The fol-
lowing day that Mr. Gatti was there— Mr. Gallo-
way was there.

3 0  *

Q. The day after he was where? A. The day 
after he complained about it, told us the horses 
would get sick, the rain was coming in.

Q. Do you remember the day when they started 
to cement the floor? A. Right after the first of 
July.

Q. Well, how long after? A. Right after—the 
following day—the third day— as soon as they 
got the material. We had to get the cement and 

40 sand and they started in.



43

Mrs. Helen Levenson— Cross.

Q. When did they start to repair the sewer— put 
the sewer in? A. Just what I said. Right away.

Q. Right away? A. Two or three days, yes.
Q. Did they put the concrete floor down first?

A. No; they put the sewer in first.
Q. How long did that take them to do that, if 

you know? A. I don’t know.
Q. How long did it take to put the concrete 10 

floor down, if you know? A. I don’t know. They 
did it right along.

Q. You were not in there looking at that job 
at all, were you as your repairs went on? A. No;
I didn’t have to do that, because it was a contract.

Q. You did not go into the stable to see at all?
A. Not while they were doing the work, no.

Q. Were you in the stable between the first 
day of July and the 31st day of July, 1914? A. t ^ 
Was I in the stable?

Q. Yes? A. Mr. Carpenter, that would be a 
terribly hard question for me to answer.

Q. I know, but you are making us go to a terri-
ble lot of work to meet your case too? A. I know, 
but going down to the stable— I don’t know 
whether I did. I never had occasion to, because 
this was a contract, you know. I didn’t have to 
watch the laborers or the contractors. I had 
a contract and he was to do it in a certain time.

Q. What were your duties for the Levenson 
Wrecking Company? A. I was a stenographer.

Q. Stenographer? A. And bookkeeper, yes.
Q. Did you have any other duties? A. Did I 

have any other duties?
Q. Yes? A. Just taking care of the place, the 

office work.
Q. You did not attend to the performance of 

the contracts, did you? A. Oh, well, I would 
dictate letters to the other stenographer. 4 0
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Q. Didn't you write out the letters yourself? 
A. Sometimes I would and sometimes I didn’t. 
It all depends how I felt.

Q. You had other stenographers in the office, 
didn’t you? A. That bookkeeper, he used to do 
the typewriting and bookkeeping too.

Q. When it was necessary to do it you did it? 
1 ° A. Not always.

Q. You did not go out and superintend work, 
did you? A. No, I didn’t do that.

Q. You did not do estimating for work, did you? 
A. No, I did not.

Q. Did not know the cost of work, did you? A. 
No, I did not.

Q. So when Mr. Galloway asked ^ou to make 
extensive repairs on the stable you did not have 
any idea of your own knowledge what that would 

30 cost, did you? A. No, sir, I did not.
Q. I think that’s all.

By  t h e  Co u r t :

Q. Mrs. Levenson, I want to ask you a question 
or two. You have told us that Mr. Galloway 
said this, or practically this, to you: “ If you want 
us to stay another year you will have to make 
these repairs, or some repairs” . Is that correct? 
Is that one of the things? Did he say that to you? 

550 A. Did he say that to me, yes sir.
Q. Now when did he say that to you? On more 

than one occasion? What occasion was it? A. 
It was over the telephone.

Q. Any other occasion after that did he say 
that same thing to you? Now what I am saying 
then is this: “ If you want us to stay another year 
you will have to make repairs or these repairs, or 
some repairs,—” I don’t know just exactly what 

4o your language was. A. Yes, sir.
Q. Did he say that on more than this one tele-
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phone occasion? A. Well, when he came over the 
following day he said, “ We would stay another 
year if you would put the sewer in and do all 
these necessary repairs.”

Q. That is what I mean. That is what I was 
coming to next. You have used both of those— 
you have repeated both of those alleged conversa-
tions. The first you said on cross examination 10 
was what I have just said: “ If you want us to 
stay another year you will have to make repairs 
or do these repairs.”  I want to find out when 
he said that. You say over the telephone? A 
Yes.

Q. That is all he said about the subject over 
the telephone, was it? A. Then he said the same 
thing when he came to the office again.

Q. When he came to the office next morning, 
then again did he say, “ If you want us to stay -  
another year you will have to make repairs.”  Is 
that what he said? A. He said if we would do it.

Q. That is what I want to get at? A. Yes; he 
said if we would do that he would stay another 
year.

Q. Let me see if I understand you. Over the 
telephone he said to you substantially this: “ If 
you want us to stay another year you will have 
to make some repairs,” or something of that sort?

3 0
A. Yes.

Q. Then it was suggested that he call and see 
you next morning; is that correct? A. Yes.

Q. Which he did do and came to your office?
A. Yes.

Q. And then when he came to your office what 
did he say about the subject? A. He said, “ You 
come down and I will show you what is to be 
done,” and he said, “ The stables is in bad condi-
tion on account of no sewer, and if you want us 40
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to renew the lease for another year put a sewer 
in.”

Q. Where was it he said that: “ If you want 
us to renew the lease for another year you will 
have to put the sewer in” , was that in your office? 
A. He said that down in the stable and he said 
it in the office, he said, “ If you want us to stay 

10 another year,”  he said, “you better do that” .
Q. That is three occasions when he used the 

expression: “ If you want us to stay another year 
then you will have to make repairs,”  or, as on one 
occasion or two occasions you have said, “ You will 
have to put the sewer in” . That is correct? 
A. That he said over the telephone, but after he 
showed me what is to be done, he said, “ If you 
do that we will stay.”

Q. All right. When was that, and where was 
2 0  7 that he said that? A. In the stable.

Q. Now then tell me exactly or as nearly exactly
as you can, what Mr. Galloway said at that time
about staying? A. He said, “ You do all this work
for me and we will stay another year,”  and I said,
“ Well, I will do it as quick as I possibly can,”
and when Mr. Levenson came home or to the
office I told Mr. Levenson what they wanted to
do, and he said, “Write a letter to Mr. Bom-
stein”—

3 0
Mr . Ca r p e n t e r : I object.

Q. Never mind that part. At this time at the 
stable when you said Mr. Galloway said, “ We will 
stay another year if you do this for us,”  was there 
anything further said about the terms of that 
lease or the manner in which he would stay? A. 
He said he would stay another year.

Q. Anything said about the amount of rent? 
A. The same rent.4 0
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Q. Did he say that? A. I don’t know whether 
he said that.

Q. I want yon to remember? A. Same condi-
tion, he said.

Q. Oh ! I am going to give you one more chance.
A. All right, sir.

Q. You can see from my interrogating of you 
that it must be of great importance, and of course 10 
it is; it being alleged to be of a verbal agreement, 
it is important that you should convey to us as 
nearly as possible the language used by both Mr. 
Galloway and yourself. Now again tell us, after 
he had shown you these things which he said it 
was necessary should be done, that is, the ordinary 
repairs, the sewer and the concreting—tell us 
now just what he said to you and what you said 
to him, and everything that you said to him and 
he to you about the staying? A. As near as I can 
remember—

Q. As near as you can remember now, using 
your language as nearly as you can, and his 
language as nearly as you can? A. Yes, we went 
down to the office and he showed me the stalls, 
the wainscoting was ripped out and he said, 
“ That is to be done,”  and he showed me a leak 
in the skylight, and he said, “ That is to be done,” 
and then he showed me some glass around the

3 0stalls, and he said, “ The glass is to be put in,” 
and he said, “ The principal thing,”  he. said, “ is 
the sewer,” he says, “ that is to be done.” I said,
“All right, we will do it.”  He said, “ Provided you 
do all that for me we will stay under the same 
conditions as we did before,”  and I said, “All 
right, I will take care of it” . And he went away.

Q. I am going to give you still another chance.
You say now, “We will stay under the same con-
ditions as before,” something to that effect. Pre- 40
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yiously you said that he said he would stay an-
other year. Which is correct? A. Another year.

Q. Now be-? A. He will stay another year and 
pay the same rent, that is, a hundred dollars a 
month. That is what I meant by conditions.

Q. I understand that, but what I was getting 
at, you first said he said, “We will stay another 

10 year provided you will do these things.” And 
then you changed it somewhat. I wanted to give 
you a fair opportunity to be sure to state exactly 
what he did say? A. He said he would stay an-
other year providing we would do all the work, 
and he pay a hundred dollars a month the same 
as he did the two years previous.

Q. To that you said? A. I said, “ Very well.”
Q. Then you reported that to Mr. Levenson? A.

To Mr. Levenson.2 0
Q. All right. What he said I do not want to 

hear and it is not proper.

Ke -Dire ct  E x a min a t io n  b y  Mr . Ti f f a n y  :

Q. Then you did the work? A. Yes, sir.
Q. Had the lease for the preceding year been 

in writing or had it been a verbal lease? A. It is 
upon a verbal------

Q. Yes. Did he use the word “ renew” at any 
30 time in the conversation? A. No, sir. The pre-

vious year was a verbal too.
Q. You didn’t understand my question. Did he 

during that month of June say he would renew the 
lease? A. No, sir.

Mr . Ca r pe n t e r  : I object to it as leading* 
Mr . Ti f f a n y  : All right, I will withdraw it.

Q. This was in 1914, in June, almost three years, 
these conversations took place? A. Yes, three years 
ago.4 0
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Q. You testified a man by the name of Born- 
stein and a man named Bernstein— Borhstein was 
the plumber and Bernstein was the bookkeeper?
A. Yes.

Q. Two different people? A. Yes.
Q. Was any time set by Mr. Galloway an which 

these repairs were to be made? Did he say they 
would have to be made before a certain date? 10

Mr . Ca r p e n t e r : I object to it as leading.
Mr . Ti f f a n y : Withdraw it.
Mr . Ca r p e n t e r : I think if there is any-

thing of that kind it ought to be brought out 
by the witness.

Q. Was anything said by Mr. Galloway in 
which he placed a time in which these repairs 
were to be made?

20
Mr . Ca r pe n t e r  : I object to it as leading.
Th e  Co u r t : Ho w  is that objectionable,

Mr. Carpenter?
Mr . Ca r p e n t e r : The witness has several

times, both to your Honor and me and Mr. 
Tiffany, given those conversations in full.

Th e  Co u r t : I  know that, Mr. Carpenter, 
and I realize that, and of course the jury 
have ears the same as we have, and they will 
probably take that into consideration.

Mr . Ti f f a n y : Mr. Carpenter has brought 30 
out there might be some question these were 
to be done by a certain time.

Th e  Co u r t : I will overrule the objection.
You may answer yes or no.

A. No.
Q. You have testified that you wrote Bornstein 

and that this letter, exhibit P-8, was in answer 
to that letter. I show you a letter dated------

Th e  Co u r t : P-8 is not our mark. 40
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Q. P-2. I show you a letter dated June 27,
1914, and ask you if that fixes in your mind------
A. Yes.

Q . ------ about when you had the conversation
with Mr. Galloway? A. Well, that would be the 
very same day.

Q. Then it was------  A. The 27th of June that
l o  i had the conversation with Mr. Galloway.

Mr . Ti f f a n y : Any objection to that letter 
as fixing the time?

Mr . Car pe nt e r  : No, sir. It is a self serv-
ing declaration.

Th e  Co ur t  : It was only used for the
purpose of refreshing her recollection. It is 
only something that is of substance and actu- 
allv exists, and which she had acknowledged 

20 at the time in order to be available to her 
to refresh her recollection.

Mr . Ti f f a n y : To  call her attention that
she wrote to Borns tein to figure on June 27th.

Th e  Co ur t  : She identifies that letter
written by her.

Q. Just immediately after the conversation? A. 
Yes, immediately after the conversation.

Th e  Co u r t : All right; and by reference
to it it does refresh your recollection as to 
the date when you had this conversation or 
this talk with Mr. Galloway?

Th e  W it n e s s : Yes, sir.
Th e  Co u r t : It doesn’t need to go in evi-

dence and it is not in fact evidential unless 
consented to.

Q. Now on cross examination you told Mr. 
Carpenter that you saw trucks in the yard. What 
yard do you mean? The yard of the Levenson 

40 Wrecking Company or the Gatti-McQuade yard?
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A. Gatti-McQuade yard.
Q. Was that part of the premises which they 

rented? A. Yes.
Q. Do you know when the family of this watch-

man or stableman that was upstairs, moved out?
Do you know when they moved out? A. They 
didn’t move out on July 31st; they moved out a 
day or two afterwards.

Q. Were they employees of the Levenson Wreck-
ing Company? A. No, sir; they were employees 
of Gatti McQuade.

Q. They rent the whole premises occupied by 
these people as well as the stable? A. Well, I 
don’t know what arrangements they had with Gat-
ti-McQuade.

Q. No, did the Gatti-McQuade rent from the 
Levenson Wrecking Company all the premises in 
which these people were? A. Yes. 20

Q. Now would you have had the floors cemented 
and fixed as he directed, had it not been for the 
fact that he said that he would renew if  he could 
have those things done? A. No, never.

Re -Cr o ss  Ex a min a t io n  b y  Mr . Ca r p e n t e r :

Q. Whereabouts on Grand Street is this stable,
Mrs. Levenson? A. 1415 and 1417.

Q. I know, but how far------  A. It is Grand
Street between 15th and 14th Street.

Q. How far from the corner of 14th Street? A.
A block is about two hundred feet, isn’t it?

Q. I don’t  know. A. Well, the average block. I 
don’t  know; it is about in the middle of the block.

Q. The number is 1415 to 1417? A. I believe
it is.

Q. Is that part of the block between 14th and 
15th, and Grand and Clinton? A. Block between 
14th and 15th and Grand and Clinton. Yes, sir. 4 0
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Q. That is the only property on that block that 
the Levenson Wrecking Company owns; is that 
it? A. That particular lot that the building was 
on.

Q. Well, that plot? A. Oh, no, that plot is only 
50 by 100.

Q. You own land next to it? A. Yes, sir.

Mr . Tif f a n y  : What is the materiality of 
that?

Q. Isn’t that the property that the Levenson 
Wrecking Company brought from Cassidy?

Mr . Tif f a n y  : I object.
Mr . Ca r pe n t e r : To  identify that, to show 

that the property has been conveyed by the 
Levenson Wrecking Company to another cor- 

20 poration before the middle of June, 1914. I 
want to identify the property.

Mr . Tif f a n y  : It is not part of the plead-
ings.

Th e  Co u r t : In the first place, I do not
see that you have pleaded it, and second, can 
you attack the title of your landlord?

Mr . Ca r pe n t e r : I am not attacking his
title, and I simply say as a matter of law the 
rent goes to the reversion, and since they 

30 have not the title they cannot collect the rents.
Mr . Ti f f a n y : If he knows that, he ought 

to have alleged it so we would have an oppor-
tunity to defend.

Mr . Carpent er  : I learned this only a Short 
time ago, and I ask permission, if that be 
necessary, to amend my answer by having a
separate and distinct answer. 
* * * * * * * *

I now ask permission of the Court to add 
40 as an additional defence, that the Levenson 

Wrecking Company, the plaintiff in this ac-
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tion, conveyed to the Levenson Lumber Com-
pany, a New Jersey Corporation—the former, 
the Levenson Wrecking Company, being a 
New York corporation—by deed dated May 
4, 1914, recorded May 5, 1914, in Liber 1183 
of deeds, page 133, for Hudson County, the 
lands and premises on which the stable men-
tioned in plaintiff’s demand is located, and to  
that the plaintiff did not have title to those 
lands and premises at the time the alleged 
lease was alleged to have been made, and at 
the times mentioned in the plaintiff’s com-
plaint. I ask that permission because I did 
not learn until very recently that there was 
a conveyance, and I supposed when the an-
swer was filed that the plaintiff did have title, 
and I did not disclose it before, 'because I as-
sumed that in my answer I had already raised 20 
title and he would have to prove that as part 
of his case.
* * * * * * * *

Mr . Ti f f a n y : I now offer my objection to 
the amendment. I realize it is discretionary 
with the Court to permit such an amendment, 
but I argue as a matter of law that even with 
that amendment they do not overcome the 
rule that a tenant cannot question the land-
lord’s title. 3 °

Th e  Co u r t : Well, as to your first objection
I do not see anything in it, Mr. Tiffany, 
because it is a matter of discretion, and I 
have, by what I have already said, fully taken 
care of it. If I did not make myself plain I 
will now, that if the amendment is permitted 
I will give you ample opportunity to make 
whatever reply by way of pleading that is 
necessary to take issue upon it, and if you 
say that you are surprised because of the
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lateness of the amendment and unable to sup-
ply proofs which you otherwise could, I will 
then take such steps as will not force you on 
to your proofs at this time, to give you ample 
opportunity to do (it. So therefore I say that 
the first reason ought not to be obeyed. The 
other one raises a more serious question, as 
I have already suggested, raises a question 
which may control the question in this case. 
I do not know whether it will or not, because 
it may be that you will be able to supply the 
proofs which put you back an the same posi-
tion as you were at the start, but it does 
leave open another question, and that is upon 
whom the burden rests in the first instance 
to make that proof, whether upon your op-
ponent and by way of defence because he 
raises it by plea, or whether it places the 
burden upon you and only leaves him in po-
sition then to answer anything that he may
bring forth by his plea. 
* * * * * * * *

T h e  Co u r t : I am going to do this, Mr.
Tiffany. You are so insistent, I am going to 
deny the amendment, and I am going to take 
your ground, but at the end of the whole case, 
if the judgment goes against the defendant, I 
will immediately grant a rule to show cause.

M r . T i f f a n y : Satisfactory to me, if your
Honor feels you ought to rule that way.

Th e  Co u r t : Well, there is so much doubt 
about it, so much uncertainty upon the part 
of all concerned, I think that is the way to 
do. But I admit that there is a great deal 
of uncertainty as to whether there is an 
available defence or not.

M r . Ca r p e n t e r : At any rate, I under-
stand it, you allow my answer to stand— or 
you allow me to amend the answer?
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Th e  Co u r t : Oh, no; if I allow yon to
amend, that ends this whole question. You 
see your opponent attacks it; he says if I ex-
ercise my discretion and allow you, as far as 
the question of time is concerned, to make 
the amendment and you do make the amend-
ment in the way you propose, that even then 
such an amendment does not make for a legal 10 
defence.

Mr . Ca r pe n t e r  : Then that leaves me high 
and dry. This is where it leaves me. It 
leaves me with an application for leave to 
amend as overruled. If your Honor allows 
the amendment hut sustains the motion to 
strike it out on the ground that it sets up no 
defence, that leaves me something I can ap-
peal from, hut I cannot do it if your Honor 
allows the amendment to stand. If you al- 20 
low the amendment and then strike it out 
because it is insufficient in law, then I have 
got a record.

Th e  Cou rt  : It would be fallacious for me 
to say I permit it and then afterwards upon 
motion to strike it out immediately following 
I strike it out. I think your record is per-
fectly clear when I said what I have, and 
which does not appear on the record, that as 
far as the first ground urged by Mr. Tiffany, s o  
that is, that I should not exercise my dis-
cretion under the circumstances, to permit you 
to amend at all, I said I would not consider 
that, because I had made a statement which 
shows I am willing to make a proper posi-
tion for Mr. Tiffany to take if he be surprised 
because of it, so therefore he cannot quarrel 
with that ruling permitting the amendment.
Then he immediately urges the second ground, 
and that is that after I have said I will per-
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mit the amendment, he then say® the amend-
ment ought not to be permitted, not upon 
the first ground of discretion, but as a matter 
of law, and he says even if I did use my dis-
cretion and you were to be permitted to 
amend, in law that does not amount to a de-
fence under the circumstances of this case.

10 Mr . Ca r p e n t e r : So  it is overruled solely
on the question of law?

Th e  Co u r t : The attack upon your land-
lord’s title cannot be urged as a defence, and 
it is upon that ground that I deny the motion 
to amend, not upon the ground of discretion, 
because I fully agree with you if I deny it 
upon that ground it would not leave you in 
any position to have the correctness of that 
ruling tested. I deny the motion and the 
application to amend solely on the ground 
urged by Mr. Tiffany that the rule is against 
you and that you cannot raise the question 
of your landlord’s title.

Mr . Ca r p e n t e r : I ask an exception to the 
ruling.

Mr . Ti f f a n y : Does your Honor overrule
the question?

(Question repeated by stenographer.)
Th e  Co u r t : The purpose of that question 

30 was merely to identify the property under 
the lease?

Mr . Ca r pe n t e r  : That is right.
Th e  Co u r t  : I suppose that doesn’t go form-

ally to the question.
Mr . Ti f f a n y : N o , but I saw what they

were after.
Th e  Co u r t : I think as far as that pres-

ent question is concerned I do not see its rel- 
40 evancy, of course, except for the purpose of 

identifying the property, if that need be. I
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do not know but what the defendant may 
come in and say while I did agree to a lease 
for another year it was not the property de-
scribed in this complaint at all.

Mr . Ti f f a n y : Yes, of course, hut you
can’t do that under the pleadings, because 
we identified the property and they do not 
raise the question that it was another piece 10 
of property.

Mr . Ca r p e n t e r : We deny that we made 
any such lease. That is a categorical denial.
At any rate, that is not the question we are 
litigating.

Mr . Ti f f a n y  : No.
Mr . Ca r p e n t e r : That is all.
Mr . Ti f f a n y  : That is all.

20
H or ac e  A. Be r n s t e in , sworn.

Dir e c t  E x a m in a t io n  b y  Mr . Ti f f a n y  :

Q. Mr. Bernstein, where do you live? A. 1326 
Southern Boulevard, New York City.

Q. Were you in the employ of the Levenson 
Wrecking Company at one time? A. I was.

Q. In what capacity? A. Bookkeeper and sales-

man.
Q. When were you there? A. In the year 1913 30 

and 1914.
Q. Were you there in June, 1914? A. I was.
Q. Whereabouts were you employed hy these

people? A. In the office.
Q. Whereabouts is their office? A. 14th and 

15th Streets, Hoboken, Grand and Clinton Streets.
Q. The Wrecking Company? A. Wrecking Com-

pany.
Q. Do you know Mr. Galloway? A. Yes. 4<>
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Q. Do you recall meeting Mr. Galloway at the 
office of the Levenson Wrecking Company in June, 
1914? A. Yes, I do.

Q. Do you recall a conversation he had with 
Mrs. Levenson? A. I do.

Q. Tell us as near as you can remember what 
that conversation was? A. Mr. Galloway came 
into the office and asked for Mrs. Levenson, and I 
told him Mrs. Levenson was in and then he spoke 
to Mrs. Levenson and asked her how about the re-
pairs, or the—rather, the sewer and the concrete 
floor of the stable which they wanted to have done, 
because the lease—because they wanted to stay 
there, and therefore wanted to have that done.

Q. Did you hear him say anything about what 
period of time they wanted to stay there?

20 Mr . Ca r p e n t e r : I object to it as leading.
Mr . Ti f f a n y  : O'h, no, I direct his attention

I don’t ask him for a certain time.
A. For another year.

Q. What did Mrs. Levenson say to him if any 
thing? A. That she will attend to that and have 
it done.

Q. Did you see Mr. Galloway after that? A. I 
don’t remember that.

30 Cr o ss  E x a m in a t io n  b y  Mr . Ca r p e n t e r :

Q. What day was this that this happened? A. 
It was in the latter, part of June, I can’t tell you 
the exact date at this time.

Q. Why can’t you? A. Well, because it is such 
a long time that has elapsed since the actual oc-
currence.

Q. Well, what day of the week was it? A. I 
really can’t say.

4 0  Q. Was it in the morning or afternoon? A. I
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think it was in the afternoon, I am not sure.
Q. What makes you think that? A. I 'beg par-

don?
Q. What makes you think it was in the after-

noon? A. Because Mrs. Levenson sometimes— 
when she comes to the office it is usually—when 
she did come at that time it was around eleven 
o’clock, or say ten or eleven o’clock in the morn- 1 9  

ing and she had been there I ¡believe through— 
what I am recollecting now, quite a little while 
before Mr. Galloway had appeared, but it was I 
know some time in the early part of the after-
noon, in the latter part of June, what particular 
day I can’t just now say.

Q. You remember testifying on another trial, 
do you? A. I remember, yes.

Q. Do you remember saying at that time that 
this conversation was in the latter part of July, 20 
19------  A. The latter part of June.

Q. Do you remember being asked this question:
“Q. Do you recall seeing Mr. Galloway at the of-
fice in the latter part of July, 1914?”  And didn’t 
you answer: “ I do” ? A. The latter part of June 
or July?

Th e  Co u r t : No ; you are asked if you re-
member this particular question being put to 
you in the other trial and the answer which ^  
has been read to you made by you?

A. I remember the question being put to me 
whether I had seen Mr. Galloway in the latter 
part of June.

Q. Said July, 1914? A. Then I must have mis-
understood the question, because if I did say July 
I meant June, for the simple reason that the 
other work that was to be done with reference to 
the stable was completed by the middle of July.

Q. You were a salesman, weren’t you? A. Sales- 40
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man and (bookkeeper and general factotum in the 
yard and in the office.

Q. General majordomo? A. Yes, just as you 
say.

Q. Is that right? You are under oath? A. I 
beg pardon?

Q. You are under oath? A. I say I was sales- 
10 man and bookkeeper and had general charge of 

the place.
Q. Did you give directions or did you take di-

rections from somebody else? A. I took directions 
from the— Mrs. Levenson, she 'being the proprietor, 
and I very rarely had occasion to give directions.

Q. This particular day your principal job was 
listening, wasn’t it? A. This particular day my 
principal job was staying in the office.

Q. Is that all you know about this transaction? 
20 A. I know that I had------

Q. Just yes or no; is that all you know? A. 
Know more.

Q. What? A. More.
Q. You know more about it? A. Yes.
Q. Was anybody with Mr. Galloway when he 

came? A. No, sir.
Q. Who was in your office when he came? A. 

Myself and Mrs. Levenson.
Q. What were you doing? A. I was at the 

80 desk.
, Q. What were you doing, working, or------  A.

Doing the necessary work that was then to be 
done ; I don’t recall just what particular------

Q. Do you remember this occurrence distinctly? 
A. I remember this particular occurrence distinct-
ly, because------

Q. Then tell me what you were doing there at 
the desk? A. I was at the desk.

40  Q- What were you doing there? A. Sitting 
there at the desk waiting for a telephone call for 
some work—waiting for a call from the yard.
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Q. Who was that telephone call from that yon 
were waiting for? A. For business.

Q. Who was the man that was going to call 
you. up? A. Anybody. The telephone call—the 
telephone was there for business, and I was at the 
desk at that time as any other time waiting for 
business either 'by telephone or by a call from the 
yard. 10

Q. Well, what was Mrs. Levenson doing? A.
She was in the office as well.

Q. What was she doing? A. Likewise.
Q. What is that? A. Well, I can’t—I don’t re-

member.
Th e  Co u r t : Y ou  mean likewise waiting

for business?

A. Waiting for business, because I had to refer 
sometimes—there were things to be done that I 
had to refer to Mrs. Levenson that I couldn’t do 
in my own discretion.

Q. Was this office on the ground floor or up-
stairs? A. One flight up.

Q. Didn’t have an elevator there? A. No, no
elevator.

Q. When Mr. Galloway came in who was the 
first one to speak? A. I beg pardon.

Q. Who was the first one to speak when Gallo-
way came in? A. I was.

Q. What did you say? A. “Whom do you wish
to see?”

Q. Yes. Did you know who it was? A. Yes, 
sir.

Q. You knew this was Mr. Galloway? A. Yes.
Q. Then what did he say? A. Wanted to see 

Mrs. Levenson.
Q. She was right there wasn’t she? A. There 

was a partition right there. The office was di- ^  
vided. Mrs. Levenson was in the front office and 
I was alongside of the other office.
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Q. He walked into your office? A. Yes; the en-
trance to the inner office wias through my office.

Q. What did you say then when he said he 
wanted to see Mrs. Levenson? A. “ Mrs Levenson, 
here is Mr. Galloway,” that is all.

Q. Did he say what he wanted to see her about? 
A. No; I don’t think I asked him about that.

10 Q. Is that all that Mr. Galloway said at that 
time? A. To me that was all.

Q. Did he say anything at that time about this 
stable? A. Yes.

Q. What did he say? A. To Mrs. Levenson?
Q. Well, what did he say, if anything, to you 

about the stable? A. To me, no.
Q. Did he say what he wanted to speak to Mrs. 

Levenson about? A. No; wanted to see Mrs. 
Levenson.

2 0  „ ■ .
<4. Do you remember testifying on this other

trial as follows: “ I said ‘Here is Mrs. Levenson.’ ” 
You have just related that? A. Yes.

Q. You were asked: “Q. What did Mr. Gallo-
way say?” and did you then answer, “He said that 
he came there to see her with reference to the 
stable and he wanted the sewer fixed, he wanted 
some stalls fixed.” A. Yes, right.

Q. And he wanted some other things done there?
A. Yes, sir.

3  O Q. And if they were done he would stay there 
another year? A. Yes, that is right.

Q. That was it? A. Yes, he said that.
Q. Said that to you? A. No, not to me, to Mrs. 

Levenson. That is what I heard him say to Mrs. 
Levenson.

Q. You didn’t say that before when you just re-
lated it? A. That is what I implied. It did not 
address itself directly to me about those things, 

40 but I heard him say that to Mrs. Levenson, be-
cause the offices are adjoining and I was there.
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Just then there was no business being transacted 
by me otherwise, and I was in the office and heard 
that.

Q. Did you testify to this at 'that other trial, 
what I have just read? A. Yes, sir.

Q. Well, when you saw Mr. Galloway first, all 
he did was ask for Mrs. Leyenson, he didn’t go 
ahead and tell you that he wanted to see her about 10 
the stable and wanted to have the sewer fixed; he 
didn’t tell you that at all, did he? A. No, not me.
Told Mrs. Leyenson.

Q. Did you usher him into the next room where 
Mrs. Levenson was? A. Yes.

Q. Shut the door? A. No, sir.
Q. Left it open so you could hear? A. Left— 

always the door was open. The door was always 
open.

Q. I see. Now then when he entered this room 
where Mrs. Levenson was did you give him a seat?
Did he sit down? A. That I can’t remember 
now whether I gave him a seat or not. There 
were chairs in the office and I believe he sat down;
I can’t tell you that.

Q. Did you stay in there with him? A. No; I 
didn’t stay in with him, but I sat outside in the 
other office just probably about three feet away.

Q. Just around the corner, eh, out of sight?
A. Around the corner—no, it wasn’t the corner 30 
office, it was one room divided off by partitions 
with a door in the center, and the desk was at the 
center of the room right near the door.

Q. Did you hear the conversation? A. I heard 
the conversation.

Q. After Galloway got there? A. Yes.
Q. What was the first thing that was said? A.

\ can’t say at this date what the first thing was 
said or the second thing. I can only say that ^  
my reply the first time I testified was substanti-
ally the same as you read it from the book.
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Q. What did Mrs. Levenson say? A. That she 
would have that attended to ; that she would do it.

Q. Was that all that you heard said? A. That 
is all.

Q. You are quite friendly with Mr. and Mrs. 
Levenson, aren’t you? A. Yes.

Q. 'Socially as well as in a business way? A.
10 Socially—business.

Q. When you went out of the court room here 
at noon you carried along the copy of the testi-
mony that was given by you at the other trial? 
A. I carried the testimony? Carried no testimony.

Q. Did you this noon read the testimony that 
you gave in the Second District Court before Judge 
Blair on the 22nd of January, 1915? A. I did, 
yes, sir.

Q. Then did you talk to her about your testi-
O  A

mony or with anybody? A. Not to any extent. 
Why, I know when I come down here it was to 
testify. Naturally I had to think over what I 
had to sav. It was such a long time ago.

Q. Did you make a memorandum of this im-
portant conversation you heard in Mrs. Levenson’s 
presence? A. No memorandum whatsoever.

Q. Neither of the date or what you said? A. 
No, sir.

Q. All you are testifying to is recollection? A.
30 Recollection.

Q. Don’t you know as a matter of fact that 
Galloway was not in that office at any time in 
1914 when you were there or when Mrs. Levenson 
was there? A. No, sir.

Q. You didn’t think there was anything signifi-
cant about that conversation which you heard at 
that time, did you in 1914? A. Why, yes.

Q. Why didn’t you make a note of it then? A.
40 The very fact that I afterwards—right subsequent-

ly, was told to send a letter to the plumber to 
come and to fix the thing.
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Q. I move to strike it out.

Th e  Co u r t : Oh, no, answer the question.
Mr . T i f f a n y : I submit that answer is

proper. Just let me see where that brings us.
The question, as I understand it, is why didn’t 
you make a memorandum of this important 
conversation. Because immediately after- 10 
wards I was directed to write a letter in re-
gard to it.

Mr . Ca r p e n t e r  : He said he did not make 
a memorandum.

T h e  Co u r t : He did not finish the answer.
Go on and finish the answer.

A. Subsequently to Mr. Galloway’s departure, I 
had, under the direction of Mrs. Levenson, sent a 
letter to the plumber to come ahead and fix—get 2() 
his bid for repairing the sewer and the concrete 
floors of the stable.

Q. Just as soon as Galloway left? A. Practi-
cally as soon as he left.

Q. He went out and Mrs. Levenson immediately 
told you to write this letter? A. Immediately?
Just as soon as I could do it, that is immediately
as far as that is concerned.

Q. Can you say whether it was before Galloway 
went back—had reached his own office? A. I ^  
don’t know where Mr. Galloway went after he
left our office.

Q. Was it within five minutes or within a half 
hour? A. It was within the next twenty-four
hours.

Q. Just a minute. Was it within a half hour 
after Mr. Galloway left your office? A. No, I 
can’t say it was within a half hour, no, sir.

Q. You didn’t have anything else to do when 
Galloway and Mrs. Levenson were talking, did 40 
you? A. At that time, no.
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Q. Now do you remember testifying before 
Judge Blair as follows: “ Q. You wouldn’t be
sure as to what happened between these two peo-
ple? A. No, I was busy.” Did you testify that 
way? A. If it says there I testified that.

Q. You did testify that? A. Yes, if it says there. 
Q. Which is right, that you were busy when 

10 those two people were there, or that you didn’t 
have anything to do? A. Well, busy, being occu-
pied at the desk and doing some small clerical 
work which would not affect my hearing anything 
within three feet of me.

Q. Busy with general bookkeeper’s work? A. 
That is busy.

Q. Then you were busy? A. Busy to that ex-
tent.

Q. Busy with your work that you were paid to 
do, weren’t you? A. Yes, certainly; that is what 
I was there for.

Mr . Ti f f a n y : No w , if the Court please, I 
am going to object to counsel taking extracts 
from the testimony of a certain speech and 
not giving the rest of it, as unfair to the wit-
ness and unfair to the jury, except for the 
purpose of contradicting him. Now then he 
comes in here and asks a question, “Did you 

3 q  say this,” and then follows it up with other 
statements that are not in that testimony. I 
say that is an injustice to the witness, and 
it goes to the ju ry; that if he is going to take 
a portion of the testimony on that particular 
point, he shall read the following questions 
and answers and not make the witness appear 
in an untruthful light.

Th e  Co u r t  : That is not a prime necessity, 
Mr. Tiffany. If the particular question and 

40 answer standing alone does not convey that 
which the witness did convey by a series of
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questions and answers, of course upon bring-
ing that to the Court’s attention the Court 
will say to him then present him with all of 
the questions and all of the answers upon that 
particular copy, otherwise you have a remedy 
upon cross examination by calling his atten-
tion to the succeeding or directly preceding 
questions asked him. 10

Mr . Ti f f a n y  : Now that is the purpose of 
the objection exactly, that it is followed by 
“Were you busy all the time,” and it is an-
swered more at length telling how he was 
busy, and I submit in fairness that he ought 
to read the rest of it. I have no objection to 
his cross examination.

Th e ; Co u r t : That is very difficult for me 
to control, when I have not a copy of the tes-
timony before me. Of course I will leave it 20 
entirely to you, as you have a copy, to reach 
that same point by presenting the questions.

Q. Of course you did not know when Mr. Gallo-
way came in what he was coming in for, did you?
A. No.

Q. What part of the day did you say this was 
that they had this talk? A. Some time in the 
latter part of the forenoon or the first part of 
the afternoon. It was about, to the best of my # ^ 
recollection, at this time around eleven o’clock un-
til twelve, or ten, I can’t tell you what particular 
time in the middle of the day.

Q. Well now do you remember being asked this 
question before Judge Blair: “You can tell us
everything that she said yet you cannot tell us 
what time of day it was?” A. Yes.

Q. And did you answer, “No sir” ? A. Yes, I 
answered that.

Q. Now you are able, almost a year after that 40 
other trial------  A. Yes.
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Q. ------ almost two years after, to give ns the
information that you know when it was? A. I 
beg your pardon?

Q. You are able now to tell us that It was 
about the middle of the day? A. Yes, sir.

Q. And two years ago, when this ease was tried 
before Judge Blair—a little over two years—you 

10 were not able to tell what time of the day this 
conversation took place. You say that you have 
refreshed your recollection? A. For the simple 
reason that at this time I could look back, so to 
speak, and think about just what time Mrs. Le- 
venson used to come and what time Mr. Gallo-
way had to come there, because I happened to 
think it was about that time. Even then the reply 
—my reply at that time would have embraced the 
same time if I had probably ‘been given time to 

2 give a leisured answer, because they usually about 
that time, about ten or eleven o’clock—about that 
time when Mrs. Levenson came; them people saw 
her at that time. She never was in early in the 
morning—that could be easily understood—she 
was never in late, always about the middle of the 
day. Anybody coming to see Mrs. Levenson it 
would be about that time, and the answer two 
years ago would embrace what I am saying now.

Q. That is your reason for it? A. I beg your 
30 pardon?

Q. That is your reason for knowing now, two 
years after you had already forgotten; is that 
right? A. I don’t understand the question.

Q. Now then tell us just what it was that Mr. 
Galloway said to Mrs. Levenson? I want it in 
your own words as near as you can remember that 
conversation? A. He asked Mrs. Levenson about 
the sewers and about the concrete flooring and the 

40 stalls and the stable, because they wanted to stay 
there another year; how about getting them fixed 
up.
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Q. That is what you remember? A. That is 
what I remember.

Q. And what did Mrs. Levenson say? A. That 
she would have that attended to—she would cer-
tainly do it—she would do that—she would at-
tend to it.

Q. Did she say when she would have it done?
A. Right away, I believe she said. 10

Q. Now did she say—I said did she say when 
she would have it done? A. Right away.

Q. Did she say he would do it? A. She will
do it.

Q. She said that? A. Yes; “We will attend to 
it right away.”

Q. Did she say within what time it would be 
done? A. Didn’t specify the time, but right away 
I suppose would mean—would give sufficient idea ^
as to when it would be done.

Q. Did she ask him how much it would cost?
A. Ask Mr. Galloway how much it would cost?

Q. Yes. A. I don’t remember hearing that.
Q. Did he tell her how much it would cost to 

make those repairs? A. That I don’t remember.
Q. Was there anything said about the rent for 

the next year? A. About the amount of rent?
Q. Yes. A. I think------
Q. Remember, you are on oath, and giving the 

substance of a conversation. Was there anything 30 
said about rent at that time? A. About rent? I  
think so, but I can’t tell about how much or what 
_I think there was some things about rent. I
think so. , ,  ^ „

Q Who left the office first, that—Mr. Galloway
go out alone, did he? Mr. Galloway went out
alone right after that conversation? A. I think
SO.

Q. You are pretty clear and you can visualize ^
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that and you can see him going out alone, can’t 
you? A. I think they both went out together.

Q. What makes you think that? A. I think so, 
because of the question of sewers, and what you 
call it—¡and stalls; I think Mrs. Levenson was go-
ing to show what would be done or where it would 
be done, or how it would be done. I think they 

10 both went out together.
Q. That is your best recollection? A. Best rec-

ollection.
Q. You are not sure of that? A. I am not pos-

itive.
Q. If they went together you don’t know who 

walked out the door first or anything? A. No, 
that I can’t remember.

Q. Was this a raiiny day he was there or a clear 
day? A. I believe it was a clear day.

Q. Cold or warm? A. June—latter part of 
June naturally would be warm.

Re -Dire c t  E x a m in a t io n  b y  Mr . Ti f f a n y  :

Q. After you answered that question Mr. Car-
penter propounded to you as having asked and 
answered at the former trial, were you also asked: 
“Were you busy all the time,” and did you an-
swer, “No, not all the time, I was staying there 

30 waiting for other customers to come, because I 
was a salesman as well.” A. Yes, sir.

Q. How did you know it was Mr. Galloway? 
Had you ever seen him before? A. Yes, I saw 
Mr. Galloway before.

Q. Where and under what circumstances? A. 
When I went to collect rent.

Q. Who paid the rent to you? A. The gentle-
man in the office there, in the Gatti-McQuade’s 
office.

Q. Who was there when ihe paid it? Whose di-4 0
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rection was it paid, do yon know? A. At Mr. Gal-
loway’s directions.

Q. You say that you wrote this letter of the 
27th of June------

Me . Ca r p e n t e r : He didn’t either.
Q. I am asking him whether he did say it or 

not? I show you a letter dated June 27th, 1914, 
and ask you if you wrote that and if so at whose 1 °  
direction? A. Yes, I wrote that.

Q. At whose direction? A. Mrs. Levenson’s
direction.

Q. How do you know? A. “H. L.” on the side.
Q. Is this the letter that you refer to as knowing 

that it was in the latter part of June that you 
saw Mr. Galloway? A. Yes, that is the letter to
the plumber.

Mu. Ti f f a n y  : I offer the letter— it is in 2 0
evidence already.

Th e  Co u r t : I know we had a discussion
about it and I said unless by consent, it was 
not evidential, it was simply used for the pur-
pose of refreshing the recollection.

Mr . Ca r p e n t e r : That is my recollection

of it.
Mr . Ti f f a n y : It is in to the best of my

recollection for the purpose of refreshing the
or fixing the date. 80

Th e  Co u r t : If it is there for the purpose 
of fixing the date it is evidential for that
purpose.

iVfrc Ti f f a n y  : I  understand that, but if

I am wrong-------
Th e  Co u r t : I understood you were using

it simply for the purpose of having Mrs. 
Levenson refresh her recollection, and upon 
that theory it would not be be evidential, but 
for the purpose of fixing the date, for that 
alone it would be evidential.
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Mr . Ti f f a n y : I understand this other let-
ter is in evidence. I think that is all.

Re -Cr o ss  Ex a m in a t io n  b y  Mr . Ca r p e n t e r :

Q. Who actually wrote that out on the type-
writer; did you or Mrs. Levenson? A- I wrote it 

10 out on the typewriter.
Q. How do you know you did? A. Because I 

did all the typewriting—pretty near all the type-
writing.

Q. Did not Mrs. Levenson ever do any? A. 
She did sometimes, yes.

Q. How do you know she did not do this? A. 
Because I know I did it at that time, because other-
wise—

Th e  Co u r t : Pardon me; is there anything 
in the paper itself that indicates, or is it 
simply your recollection?

Q. Do not those initials H. L. indicate that she 
herself did it? A. No, not necessarily.
By  Mr . Ti f f a n y :

Q. What does that indicate to you? A. That 
Mrs. Levenson dictated it.

Q. Are you still employed by the Levenson Com-
pany? A. No, sir.

3 0  By Th e  Co u r t :
Q. You told us that Mr. Galloway came into 

the office and asked for Mrs. Levenson and you 
showed him in the room, and you told us about 
speaking about a sewer and concrete floor and 
things of that character? A. Yes.

Q. And then you have told us what he said about 
the property. Now I want you to consider well 
and then tell me what it was he said to her, 
whether he said, “We want to stay in another 
year” , or did he say, “We will stay another year?”
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The reason I am asking you, to be perfectly fair 
with you, is that you have used both expressions.
A. Oh, I see.

Q. I want you to give it careful thought and 
tell us which of those two things it was that he 
said, or which of those two expressions he made 
use of, “We want to stay another year,” or, “ We 
will stay another year” . A. I believe he said he 10 
wanted to stay another year. I believe so.

Q. Well now will you tell us just in what con-
nection that was used. Just go over that situa-
tion once again for the time he went into the 
office where Mrs. LeVenson was, and tell us just 
as near as you can now, in the language he used, 
of you can, if not as near as you can, what he 
said to her leading up to that expression and then 
using the expression? A. Just in accordance with 
your directions, your Honor, here is what it 
sounds like to me at this sitting, “We want to stay 
—we want to stay another year, but we want this 
—these things done to the stable” , and specifying 
the concrete flooring and stalls and sewer, and so 
on.

Q. Taking then as being your version of what 
happened there, you say it was this. What Mr. 
Galloway said was, “We want to stay” . A. Yes.

Q. But these things, enumerating them, have ^  
got to be done, or have to be done; is that right?
A. Yes, that is right; you have it.

Q. I want to be sure of it, that is all. I want 
to give you a fair opportunity to reconsider it,
that is all.
By  Mr . Ca r p e n t e r :

Q. Where are you working now? A. In New 
York now.

Q. Who are you working for? A. Boulevard 
Brass Bed Manufacturing Company. 40
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Q. Mr. Levenson interested in that? A. Why, 
no.

Q. When you were over on this case in 1915 
you were a salesman for the United Fancy Leather 
Company? A. Yes.

Q. Leave them? A. Yes.
Q. How many places have you worked since?

Mr . Tif f a n y  : I object to it as immaterial. 
Mr . Carpe nte r  : All right. Go on.

By  Mr . Ti f f a n y :

Q. When was it you left Mr. Levenson’s employ, 
the Wrecking Company, or the Lumber Company? 
A. It was around the first of September.

Q. 1914? A. 1914.

Mr . Tif f a n y  : Now shall we read this tes-
timony? By consent, if the court please, we 
are to read the testimony of William Born-
stein, the plumber, who is out of the juris-
diction of the court:

W il l ia m Borns tei n , sworn.

Dir e ct  Ex a min a t io n  b y  Mr . Lic h t e n s t e in  :

Q. Mr. Bornstein, what business are you en- 
30 gaged in? A. Plumbing.

Q. Are you a member of the firm of E. M. 
Bornstein & Son, doing business at 1422 Madison 
Avenue, New York City? A. Yes, sir.

Q. I show you a letter dated June 27, did you 
receive that letter from the Levenson Wrecking 
Company? A. Yes, sir.

Q. And did you thereafter receive from them 
their acceptance of your bid? A. Yes, sir.

Q. And did you do any work pursuant to any 
communications on the stables in their yard? A. 
Yes, sir.”

4 0
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Mb . Ca r pe n t e r : I object to that on the 
ground that it is incompetent, irrelevant and 
immaterial, whether he did any work on 
their stables in their yard. That is after the 
letter of June 27th.

Mr . Ti f f a n y : The purpose of that question 
at that examination is to show in pursuance 
to this agreement, that if we would do certain 10 
work that they would renew, upon certain 
work being done, we completed that, we 
completed this work.

Th e  Cou rt  : In other words, you are trying 
to show a consideration for this alleged agree-
ment of the renewal of the tenancy.

Mr . Ti f f a n y : Certainly.
Mr . Ca r pe n t e r : I say you have not set

forth any agreement that you performed, that 
would constitute a lease.

Th e  Co u r t : That is another question. It 
may be that he may be able to show very 
clearly a consideration for the agreement, but 
cannot show that he ever made the agreement.
He would be just as badly off as if he had re-
versed it and shown the agreement in every 
point except consideration, and fails to show 
his consideration. I will overrule the ob-
jection.

30Mr . Car pe nt e r  : Allow me an exception.

A. Yes, sir.
Q. How soon after the 2nd of July, 1914, did you 

start in to do the work? A. I went and ordered 
the material, and I started in two days after that.

Q. What work did you do? A. I laid a sewer.
Q. And did you do the concrete work there?

A. I did.
Q And did you do some roof repairing there?
\T . 4 0A. Yes, sir.
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Q. Was this all done under this estimate? A. 
No, the sewer was put in under this estimate.

Cr o ss  E x a min a t io n  b y  Mr . Ca r p e n t e r :

Q. Were you ever in Hoboken while this work 
was being done? A. Yes, sir some of it.

10 Q* Was this work done under your supervision? 
A. Yes, sir.

Q. Did you dig the trench for the sewer? A. 
No, sir.

Q. Were you there when this was done? A. 
Yes, sir.

Q. When was that done? A. Immediately after 
my receiving the acceptance of the contract.

Q. It does not say what was to be done? A. It 
specifies that for a certain sum we were to do 

20 a certain amount of work.
Q. Is that all the contract there was there? 

A. That is all the contract.
Q. Do those two letters show all the contract 

that there was between Levenson and you? A. 
Yes, excepting the estimate that I sent them.

Q. That estimate is not here? A. I do not 
know.

Q. Have you been paid for that work? A. Yes, 
sir.

30 Q. When did you get that work finished? A. 
Possibly by the 15th of July.

Q. You did not do anything except put in the 
sewer? A. Yes, and I repaired the roof.

Q. How much of a job was that? A. About 
fifteen dollars.

Q. Mrs. Levenson said it was just to patch the 
roof? A. There were several of them; I examined 
the roof thoroughly.

Q. Did it leak pretty badly? A. No, sir.
Q. Well, it leaked in several places? A. Where
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we fixed the roof we overhauled it thoroughly and 
whenever we thought it was necessary we fixed it.

Q. What other work did you do there? A. I 
had a man do the concreting on the floor.

Q. Do you know when he finished that? A. Pos-
sibly by the 20th of July, because he would only 
do the work a little piece at a time.

Q. Why could he not do it all at once? A. 10 
Because the stable was being used and he had to 
let the concrete dry before he let the horses go 
over it.

Q. About how many horses did they have in 
that stable? A. Possibly twelve.

Q. You had submitted an estimate? A. Yes, 
sir.

Q. I show you a typewritten estimate dated July 
1st, 1914, signed Bornstein & Son, is that the ^  
estimate you submitted? A. Yes, sir.

Q. And that is the one you say was with refer-
ence to the drain? A. Yes, sir.

Q. And the other work that you did was outside 
of this estimate? A. Yes, sir.

(The estimate was admitted in evidence 
without objection, and marked Exhibit P-8).

Mr . Ti f f a n y : Have you that estimate?
Mr . Ca r pe n t e r  : N o; that is yours. I think 

that is already in. 30
Mr . Ti f f a n y : Yes, it is the letter of July 

1st— in this case Exhibit P-2. That was 
the end of that examination.

Mo r r is  Le v e n s o n , sworn.

Dir ect  E x a min a t io n  b y  Mr . Ti f f a n y :

Q. Mr. Levenson, you are president of the Leven- 4 0 
son Wrecking Company? A. Yes.
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Q. Did you make a contract with Borastein 
& Son, to do work on your stable in July 1914? 
A. Yes.

Q. Were you about the premises when the work 
was being done? A. I  am at the yard every day.

Q. The agreement was made on the 2nd of Ju ly; 
how soon after that was the work started? A. 

10 A  few days.
Q. Do you recall receiving this letter of July 

7th from Gatti-McQuade Company, showing the 
witness exhibit P-4? A. Yes, sir.

Q. That is the letter by which they advised you 
that they would not be there after the 31st of 
July? A. Yes, sir.

Q. Did you go to see them? A. I went with 
that letter the next day.

Q. Did any one come to see you before you went 
to see them? A. No, sir; I went to see and I spoke 
to Mr. Galloway.

Q. Whereabouts did you see him? A. A t their 
place of business, about two blocks away, in 
Hoboken, on Garden Street.

Q. Who did you see, Mr. Galloway? A. Saw 
Mr. Galloway, yes.

Q. Tell us as near as you can recall at this 
time what the conversation was that you had with 
him. Before you come to that, whereabouts was 
it that you saw him, in the office? A. Outside the 
door in the hall.

Q. Did he take you into the office? A. No, sir.
Q. Now tell us what he said as near as you can 

state? A. I came in and I said- “ Did you send 
that letter? I  am surprised to get that letter 
after you arranged with us to fix the stable and 
spend about three hundred dollars expense on it, 
and now you send that letter” . Well, he says to 

40 me that the work was not done fast enough and
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that is why the horses had been dragged around 
from one day to another to other places, and that 
is why he—they want to secure another place 
that was bigger------

Mr . Ca r pe n t e r  : What Is that?

A. Secure another place, I think it was Bigley—
I don’t think they told me the name, but secure 40 
another place.

Q. Did he tell you whether or not he had signed 
a lease with the other people? A. N o; he said he 
had not signed up yet, but he said he would talk 
it over with Mr. Gatti, I think, and somebody in 
the office, and he said he would see if they could 
get out o f the other lease.

Q. How much was the rent for the premises 
which he was to pay? A. A hundred dollars------

2 0
Mr . Ca r p e n t e r : I object to it as calling

for a conclusion, and as leading.
Mr . Ti f f a n y : It is on the direct. I will 

withdraw it. Take the witness.

Cr o ss  E x a min a t io n  b y  Mr . Ca r p e n t e r :

Q. What time of the day was this? A. I went 
there in the morning about ten o’clock’ I should 
judge.

Q. Just as soon as you got the letter you went 30 
around? A. I went over there, yes, the next day.

Q. You went in the office of Gatti-McQuade 
Company? A. Yes, I went in the office.

Q. Who did ybu see there? A. Well, there is a 
girl, a telephone operator there first, and I spoke 
to her and said “ I want to see Mr. Galloway” .

Q. A  conversation right in the office? A. No, 
out in the hall—at the stairs there.

Q. Anybody there but you? A. There was 40 
another fellow there, I  think his name was Gatti,
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I don’t  know, but he called him out afterwards.
Q. Then you and Mr. Galloway were there when 

you started to talk? A. At the beginning, yes.
Q. You told him that you were surprised? A. I 

told him I was.
Q. What did he say? A. He said we didn’t 

do the work fast enough.
1W Q. What did you say? A. I said we couldn’t 

do it because the place was occupied and we got 
to get the concrete to dry up at least twenty-four 
hours before the horses can walk over it. In the 
morning we started to do the work and at night 
the horses used to come and used to plank over 
planks, and before they go over the next morning 
the concrete was broke up again.

Q. The concrete floor had not been put in at 
that time, had it? A. What’s that?

20 Q. The concrete floor was not up at that time? 
A. The concrete was being put in at that time.

Q. Was being put in? A. Yes.
Q. How much was done? A. Probably half o f it 

was done.
Q. You say probably half? A. It is a big place. 

I  don’t  know how much was done. They had 
twenty-eight or thirty head of horses in that 
place.

Q. Is that all? The sewer? A. Well, the sewer
3 0 being connected and we followed right up with the 

concrete.
Q. Don’t you know that none of that had been 

put in up to the 8th of July? A. I was there on the 
9th or the 8th. (Looking at letter). There was 
plumbers working there. We had the plumbers 
working there.

Q. Nothing had been done? A. Well, you see 
the drainage started from the center of the

40  stable, and the meantime as they came to the cen 
ter they were concreting already, taking from
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one side. The drain will run off the water, was 
right in the center of the stable, and they started 
from this end until they reached that point. By 
that time the plumber was in already.

Q. As a matter of fact you don’t know what 
had been done to the sewer up to the 8th of July?
A. That sewer had been put in. The plumbers 
had to work there and the concrete was being put 10 
in.

Q. How many days did they work there? A.
They worked there two or three days practically.

Q. You are sure Mr. Gatti was there? A. I 
don’t know if it is a driver. It was a fellow there 
with overalls. He said he was Gatti. He called 
him over, and he said, “ Is there any way we can 
get out of that lease, that Bigley lease?”  He 
says, “ Levenson is kicking about it” , and he says, 
“Well, we will let you know in a few days” . I 
said, “ The work is getting done, I have given all 
the contracts out” . He says, “ I see it being done” , 
and I even allowed them to keep horses in my 
stable across— for the time being, while it was 
getting fixed up. They knew it was getting done.

Q. He told you that he had already made an 
agreement with somebody else for the place for the 
next year? A. No, he was negotiating. He had 
made no agreement yet. Nothing was signed up.
That is what he told me. 30

Q. You did not consider Gatti-McQuade Com-
pany very good tenants of yours, did you?

Mr . Ti f f a n y  : I object to it as immaterial.
Th e  Co u r t : I  do not see the materiality.
Mr . Ca rp ent er  : Why, I can see it is very 

material.
Mr . Ti f f a n y  : I will withdraw the objec-

tion.
(Question repeated). 40
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A. Well, they paid their rent. Sometimes they 
were late in paying it, sometimes paid two months 
together; they were behind a month and then gave 
me two hundred dollars at one time.

Q. You didn’t consider them very good tenants? 
A. As long as they didn’t owe us any money.

Q. Did they owe money on the 8th of July?
10 A. They owed us money for the month’s rent. I 

got the check about the 15th. I guess you got the 
check there.

Q. Didn’t you ask him when you got down 
there if you wouldn’t reconsider that letter? A. I 
didn’t ask him to reconsider at all. I told him 
our arrangement was made and we are doing the 
work and he knows it.

Q. I am asking you now if you did not tell 
him? A. I did not.

210 Q. That you would like him to reconsider it? 
A. No; he says he will consider the other pro-
position, but he will talk it over, and I didn't 
say I will reconsider. He says he will consider 
with the other proposition.

Q. What did you go around there to see him 
for? A. Because we got that letter after we done 
three hundred dollars worth of work and we got 
the letter and he wouldn’t stay there.

30 Q* You were around there for the purpose of 
getting him to sign up a lease for another year? 
A. The lease was already renewed. We wouldn’t 
have given out the work and spent three hundred 
dollars on your stable.

Q. You were not present at any conversation? 
A. Mrs. Levenson told me the arrangement she 
made with him.

Q. All you knew was what Mrs. Levenson told
you? A. The Misses told------

Q. Answer the question. Isn’t it true that all4 0
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you knew about it was something that your 
wife had told you? A. Yes.

Q. Of your own knowledge you didn’t know 
whether you had a lease with Galloway or not, 
did you? A. Well, Judge------

Q. Just answer yes or no. A. I understood the 
lease was made with her.

Q. When you went around there didn’t you ask 10 
him if he would sign up a lease? A. I didn’t 
ask him to sign up, because he didn’t sign up the 
previous year. It was on the same arrangement.
Just came over and said stay another year. We 
understood that.

Q. So that when you went around there that 
morning you did not have any idea about getting 
him to sign it up for another year? A. I didn’t 
have any idea that they were going to write such

2 0
a letter.

Q. Just answer the question? A. No. They 
didn’t sign the first year—'the second year they 
didn’t sign. They were on a verbal lease.

Q. How long did you men continue to work in 
the stable after the 8th of July? A. On about the 
15th or 18th of July everything was completed 
for him.

IP
Q. Were you in there every day? A. I have 

been there every day. go
Q. You were inside the stable? A. I supplied 

the cement and sent for the fellow that done the 
concrete work.

Q. Do you mean to say you went inside the 
stable every day? A. Positive.

Q. What? A. Yes, sir. The yard goes right to 
the stable. They drive through our yard. The 
horses and trucks go through the yard.

Q. When was the last time you were there in 
July or August? A. Well, I have been there often 40
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enough, I guess, but I can’t say the last time, but 
I have been there when they moved out, I have been 
there. I have been there around the 4th of August, 
they were there yet.

Re -Dir e c t  Ex a min a t io n  b y  Mr . Ti f f a n y :

10 Q. You testified that some times they paid you 
two hundred dollars; that is for two months rent? 
A. For two months rent.

Q. And Mr. Carpenter asked you what you knew 
about this lease was through Mrs. Levenson? 
A. Yes.

Q. Were you satisfied with the terms? A. Yes.
Mr . Ca r pe n t e r : I object to it as calling

for a conclusion, and as incompetent, irrele-
vant and immaterial.

2 o Th e  Court  : He is only asking whether
the terms as given by Mrs. Levenson to him 
were Satisfactory to him. He is not asked what 
the terms were.

Mr . Ca r pe n t e r : What difference does it
make?

Th e  Co u r t : Shows ratification upon his
part as one of the officers.

Mr . Tif f a n y  : That is what I added, as
president of that company.

so  Th e  Co u r t : I didn’t hear you.
A. Yes.

Pl a in t if f  Res t s .

Mo t io n  t o  No n -Su it .

Mr . Car pe nt e r  : If your Honor please, I
move for a nonsuit on several grounds:

First is, that plantiff has not proved its case;40
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secondly, on the ground that they have not 
proved that there was a lease between the 
plaintiff and the defendant; third, they have 
not properly proved the damages, they have 
not proved what they were damaged at all.
They have not proved that the plaintiff was 
the owner of these premises on the first of 
August, 1914, and continuously thereafter 10 
until the end of the year, which would end 
the 31st of July, 1915. They have merely 
sought to prove a verbal arrangement made 
between, or alleged to have been made be-
tween Mrs. Levenson and Mr. Galloway of 
the defendant company. They have not proved 
that Mr. Galloway had any authority to make 
any contract with Mrs. Levenson. The proof 
is that the defendant was a corporation, and ^  
it can only be bound by its duly authorized 
agents, authorized for the particular purpose 
for which the agreement was made. They 
have not proved any such agreement. They 
have proved that two years before Mr. Gallo-
way made a contract of lease and that he was 
specifically directed by Mr. Gatti, the presi-
dent of the defendant company, to make that 
particular lease. No general authority to 
make such a lease. In the absence of any ^  
authority they cannot recover an any contract 
such as that. It is not even a lease. It is only 
a contract to get a lease. They cannot on 
their.own showing recover the rents. They 
can only prove damages for breach of this 
alleged contract. It is not specific. It is un-
certain. The plaintiff’s witnesses disagree 
as to the terms of it, and I submit they have 
not made out a case. They have not proven 
they owned the premises, that they had a 40
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right to lease, which they must show as part 
of their case. They have. not even proved 
that they did not have somebody else in there, 
in those premises, for the year, or that some 
one was not in there paying rent. They have 
not proved their case in damages at all. Sim-
ply that we did not continue and hold over.

Th u  Co u r t : N ow  let me stop you right
there. Let us examine these one at a time. Of 
course your first reason is a general reason, 
and amounts to nothing, because you may as 
well have left it out as a reason, because you 
have particularized your reasons. You said 
they have not proved their case, and that 
means everything. The first reason is they 
have not proved a lease as between these 

20 parties. I presume that you mean the tes-
timony even admitting for the purpose of this 
particular reason that the parties who were 
the parties principal or the active participants, 
which is another way to put it, were neither 
one of them authorized to enter into any lease 
—having that out of consideration, because you 
raise that by another reason,—I presume you 
mean by this reason that taking the evidence 
and giving to the plaintiff the best that 

30 there is in it at this time he has not shown 
those facts which go to make for an agreement.

Mr . Ca r pe n t e r : That is right.
Th e  Co u r t : I am inclined to think there 

is that in the testimony which would prevent 
me from nonsuiting upon that ground. There 
is a contrariety of testimony on the part of the 
plaintiff; I brought out some of it myself. 
Some was, under some circumstances, what 
was said was, “I will take it, or we will take 

40  it for another year”, and other expressions
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being, that, as Mr. Bornstein says, “We want 
to stay another year, but these improvements 
must be made” . Something similar was said 
by some of the other witnesses, Mrs. Levenson, 
for one. I would say if that is all there was 
to the ease your motion ought to be granted.

Mr . Ca r p e n t e r : There is one other reason
I want to add. 10

Th e  Co u r t  : Let me have all your reasons.
Mr . Ca r p e n t e r : That if this conversation

which was testified to by Mrs. Levenson and 
Bornstein were made, if all those facts are 
true then this was a lease not to be performed 
within one year from the making of i t ; it was 
a lease for one year to begin at the first of the 
next August and to continue for a year. Now 
the lease exhibit P-1 provides that the con- ^  
tract shall be one year, that is from the first 
of August, 1912 to the first of August 1913, 
and then there was a holding over for the 
next year. Now the law is that if a written 
lease for a year is continued over it becomes 
a lease for another year by operation of law 
with the consent of the parties. The only evi-
dence of the continuation of the tenancy is 
after the expiration of this year. The Gatti- 
McQuade company paid the rent. 80

Th e  Co u r t : Your contention was that it
was an entire, new agreement, a continuation 
for another year. The plaintiff has traversed 
as I understand his theory of the case, upon 
an entirely new agreement as it were.

Mr . Ca r p e n t e r : That is to be performed
beyond the expiration of the year—not to be 
performed within one year from the date of the 
making thereof, and if so, it was made some-
time the latter part of June, and if not to be 40
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performed within one year from the date of 
the making of it it is void under the statute 
of frauds.

(Discussion).
Th e  Co u r t  : I  shall decline to nonsuit.
Mr . Ca r pe n t e r  : I  ask an exception.

10 "

De f e n d a n t ’s Te s t imo n y .

Da v id  Ga l l o w a y , recalled.

D ir e c t  E x a min a t io n  b y  Mr . Ca r pe n t e r  :

Q. Mr. Galloway, you are secretary of the de-
fendant corporation? A. Yes, sir.

Q. What is the company’s business? A. Dealer 
in paper mill supplies.

Q. Have you a plant in Hoboken now? A. Yes 
sir.

Q. Whereabouts? A. Fifteenth and Garden 
Street.

Q. The Gatti-McQuade Company that you are 
connected with is the lessee in this written lease 
Exhibit P-1, isn’t it? A. Yes.

Q. That was executed in 1912? A. Yes sir.
30 Q* -̂ ow tIlen at the end of that term, the 31st 

of July, 1913, did your company go out or did you 
continue on? A. We continued on.

Q. For how long? A. For another year.
Q. When did you vacate? A. July 31, 1914.
Q. Mrs. Levenson has testified that there were 

feome carts and some harness left in the premises 
on August 1st, 2nd and 3rd, 1914. Do you know 
whether there was anything left there? A. There 
was nothing in the stable whatever.

40 Q. How do you know? A. I  went there myself 
on July 31st at 5:30, between 5:30 and 6 o’clock,
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on. instructions of my attorney, to see that every' 
thing was removed from those premises.

Q. Was everything of yours removed from those 
premises? A. Yes.

Q. Was there any harness of the Gatti-McQuade 
Company in the premises at all? A. No, sir.

Q. Or any trucks on the premises? A. No, sir.
Q. In the stable or outside the stable? A. No- 10 

where.
Q. Where had they been removed? A. To the 

new stable we had rented on Willow Avenue.
Q. Now then Mrs. Levenson also says that in 

the latter part of June, 1914, you called her on the 
telephone and told her that if certain repairs were 
made to the stalls, the skylights and windows, the 
sewer and the floor, that you would execute a lease 
for another year, or something to that effect; is ^  
that true or not? A. No, sir.

Q. She says that the next day, which was also 
the latter part of June, 1914, you went to her 
office, or the office of the Levenson Wrecking Com-
pany, and there said that if repairs were made to 
the stable that you were occupying, to the sewer, 
floor, partitions, skylight and windows, that you 
would stay for another year, or something to that 
effect; is that true? A. No, sir.

Q. Did you go to her office? A. No, sir.
Q. Mr. Bornstein says that he was the bookkeep-

er for the Levenson Wrecking Company, and that 
he let you in the office or saw you when you came 
in and took you in to where Mrs. Levenson was; 
is that so? A. No, sir.

Q. Did you make any agreement with the Leven-
son Wrecking Company for the new lease of those 
premises you had been occupying from the 1st 
of August, 1914, for one year further? A. No, sir.

Q. Did you write the letter of July 7, 1914, to 40
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the Levenson Wrecking Company that the Gatti- 
McQuade Company had made other arrangements 
regarding the stable, or was it written by some-
body else? A. It was written by me.

Q. That letter was written by you? (Showing 
witness a letter). A. Yes.

Q. Prior to that had you told them or the Leven- 
10 son Wrecking Company, or anybody for them, your 

company would continue over for another year or 
make a new lease with them? A. No, sir.

Q. What was the condition of the stable at the 
time this letter was written and before that? A. 
Very unsanitary.

Q. In what respect? A. There was no sewer in 
there and water came up and the horses were 
always wet at night.

Q. Is that good for the horses’ health? A. No, 
sir; our veterinary advised us------

Mr . Ti f f a n y  : I object to what the veter-
inary advised.

Q. How about the repairs to the stalls of the 
stable; had they been repaired that winter? A. 
They were repaired in the early part of the winter, 
January and February.

Q. Were they repaired in July, 1914? A. Not
that I  know of.3 O Q. It is said that there was a new concrete 
floor put in the stable in July, 1914, and a new 
sewer put in ; do you know anything about it? A. 
The sewer was put in.

Q. Was it put in at your request or not? A. 
Not at my request, no, sir.

Q. Was it put in at the request of anybody of 
your company to your knowledge? A. No, sir. 

Mr . Ti f f a n y  : Why------
40 Q. To your knowledge. When did you rent the 

premises that you said you had or had in mind
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on the 7th of July, 1914, when you wrote this let-
ter?

Mr . Ti f f a n y  : I object to what they did
about renting their premises.

Mr . Ca r p e n t e r : I won’t press it if he ob-
jects.

Th e  Co u r t : All right. 10

Q. On the 8th of July, the day after you had 
written this letter to Mr. Levenson, Mr. Levenson 
says he came to see you? A. Yes, sir.

Q. Did he see you? A. Yes, sir.
Q. Whereabouts? A. In my office.
Q. In Hoboken? A. Yes.
Q. What did he say? A. He said he was sur-

prised to get that letter and wanted to know if 
we would not reconsider it.

Q. What did you say? A. I told him no, that 
we had made other arrangements.

Q. What did he say? A. Well, he said he would 
have to see his attorney.

Q. Did he at that time say anything to you 
about having already made a lease with you for 
the new year? A. No, sir.

Q. Or for the year following? A. No, sir.
Q., Did he claim that you were tied up to him 

with a new lease for another year? A. No, sir.
Q. Say anything about that? A. No, sir.

Cr o ss  Ex a min a t io n  b y  Mr . Ti f f a n y  :

Q. You did have the telephone conversation with 
Mrs. Levenson as she testified to? A. Not as she 
testified to.

Q. On that day, I mean? A. Yes, I did, about 
June 15.

Q. You did carry on the negotiations for the 
leasing of these premises in 1912 and 1913 and 
staying in there? A. Yes.
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Q. And you did have charge of the premises for 
the Gahti-McQuade Company? A. Yes.

Q. You knew you were talking to Mrs. Leven-
son on the telephone, did you? A. Yes.

Q. When was that conversation? A. About the 
middle of June.

Q. When did you next see Mrs. Levenson? A. 
10 In court.

Q. Never saw her between those two times? 
A. Not Mrs. Levenson, no.

Q. You saw Mr. Levenson when? A. On the 
8th of July.

Q. At your place? A. Yes.
Q. Whereabouts in your office? A. Up at the 

head of the stairs.
Q. Not inside your office? A. Not in the office,

no.
20 Q. You have a general office there? A. We have

a general office and two------
Q. How is it you did not take him inside? A.

The general office is not for outsiders. I f we want
to take anybody in the private office we do so,
otherwise we talk to them at the head of the stairs
where we have a place there to talk to people.

Q. He came there after that letter had been
received, and your reception was at the outside,
at the head of the stairs? A. Yes, sir.

5 0 Q. You did not take him in the private office? 
A. No, sir.

Q. You and he were the only people present at 
the conversation? A. Yes, sir.

Q. Now what was the conversation with Mr. 
Levenson? A. He said he was surprised— to get 
that letter.

Q. What else? A. That is all he says, he says 
he was surprised getting the letter.

Q. What did you say to him? A. And he asked4 0
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me if we could not reconsider the matter.
Q. Yes. A. I told him no, it was too late* we 

had made other arrangements.
Q. Had you other premises at that time? A.

Yes, sir.
Q. Signed the lease? A. Had not signed the 

lease; the lease was drawn up, hut not signed.
Q. Where was it drawn up? A. Smith and 10 

Bowman, 21 Park Row, New York.
Q. When? A. July 5th.
Q. You did not sign the new lease? A. Notl 

until later on.
Q. About how far are the new premises, the 

premises which you had leased, from the stables?
A. One block.

Q. About a block away? A. Yes.
Q. Hid you have in your possession ithe lease at 2 O

that time? A. Did I what?
Q. The copy o f the new lease in your possession 

at that time?

T h e  Co u r t : A t  the time of this conversa-
tion?

A. No, sir, I did not.
Q. Had all the terms been agreed upon? A.

Yes, sir.
Q. The leases were awaiting signature? A. Yes,

80sir.
Q. But these repairs were made in this stable to 

the stalls? A. There were some repairs made to 
the stalls in January and February.

Q. I am not talking about January and Febru-
ary; I am talking about June and July. A. I 
don’t  know anything about repairs to the stalls in 
June and July.

Q. Didn’t you find the base of the stalls, that is, 
the flooring; all cemented when you were there on 4 o  
the 31st of July? A. I don’t think so.
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Q. Well, will you swear as a matter of fact, sir, 
that they were not? A. I will not.

Q. You will not. You know as a matter of fact, 
that the isewer was connected, don’t you? A. I do 
not know that it was connected; it was torn up.

Q. They were working there during the month 
of July? A. They were working there putting in 

10 the sewer, yes.
Q. When you spoke to Mrs. Levenson over the 

telephone you did ¡not tell her that you had or were 
making other arrangements for other premises, 
did you? A. I did not.

Q. What was the purpose of calling her up? A. 
To notify her we did not want the stable for an-
other year.

Q. Why was it necessary to notify her at that 
time that you did not want it for another year? 

20 A. Gave her over thirty days’ notice.
Q. Why didn’t you write her? You wrote her 

later? A. Yes, I wrote her later.
Q. Why did you notify her on the telephone to 

give her notice, and then write her on or about 
July 7th? A. Because she said she wanted to 
have her husband come around and see me and I 
waited for her husband to come around and he 
didn’t come and I wrote him a letter.

Q. That is the reason you wrote the letter? A. 
30 That is the reason I wrote it.

Q. Because you had been waiting to see him? 
A. And had not come around.

Q. What did Mrs. Levenson say to you when 
you told her you were going to give up the prem-
ises? A. She asked me why and I told her that 
our veterinary had advised us not to re-rent the 
premises on account o f the unsanitary condition.

Q. I want to ask you if you remember testifying 
to a statement in the Distinct Court action: “Now 
you did, on your direct examination ¡state, in an-4 0
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swer to a question by counsel, that you told Mrs. 
Levenson :tihat you didn’t want to renew your 
lease—■” A. Uhdrnh.

Q. — “ on account of the sanitary condition and 
that you were advised not to have your horses 
there.” And you answered, “ I do not recollect 
saying that. Q. You did say that in your direct 
examination; now I ask you whether you did say 
that to her over the telephone? A. I don’t re-
member that.” Is that so? A. Possibly, if it is 
there it is so.

Q. Then why is it now that you say you did tell 
her it was for that reason that you wanted to 
give her thirty days’ notice? A. Because I know 
it is iso.

Q. You have read this testimony over? A. No.
Q. You have not seen it? A. No, sir.^  20
Q. Since the last trial? A. No, sir.
Q. Gone over it with your attorney? A. No, 

sir.
Q. Talked it over with Mr. Gatti? A. I talked 

it over with Mr. Gatti; yes.
Q. Well, if you did say that in the f ormer trial 

the matter being somewhat clear at that time, i ’ 
is probably correct, isn’t it? A. May be.

Q. Yes; and I ask you, on page 56, “ Q. Will 
you say that you did tell Mrs. Levenson that you 
were not going to stay in the building because of 30 
the condition that existed there? A. No, I won’t 
say that. Q. You won’t say that? A. No, sir, 1 
will not say that—I will not.” Then that prob-
ably is also the true condition of affairs? A. W ill 
you kindly repeat that question?

Q. Yes. “W ill you say that you did tell Mrs. 
Levenson that you were not going to stay in the 
building because of the condition that existed 
there? A. No, I won’t say that. Q. You won’t 
say that? A. No, sir, I will not.” That is prob-

4 0
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ably correct [testimony, if it appears here? A. If 
I said, it there that is proper testimony, yes.

Q. Didn’t you tell her that yon had made other 
arrangements and that you were not going to keep 
the premises, and that was all? A. I didn’t tell 
her I had made other arrangements, no, sir.

Q. But you had made other arrangements at 
10 that time? A. Not at that time.

Q. You considered making other arrangements? 
A. I  considered that, but I had made no arrange-
ment then.

Q. Whatever arrangements you make—-you are 
authorized to hire premises over there for the 
Gatti-McQuade Company?

Mr . Ca r pe n t e r  : I  object.

A. No, sir.
20

Mr . Ca r pe n t e r  : I  will withdraw the objec-
tion.

Q. You made ail the leases ? A. No, sir.
Q. You made the re-letting as you testified to? 

A. I  made one lease only since I have been with 
the company.

Q. You stayed in there in possession after the 
first lease, did you not? A. Yes, sir.

Q. You were in charge of the Hoboken stables?
3o A. Yes, sir.

Q. Were the representative of the company in 
this department, in this state? A. Yes, sir.

Q. Isn’t it a fact that these things are all re-
ferred to you? A. No.

Q. Concerning the stables? A. No, sir.
Q. You have charge of them, sir? A. I haven’t 

charge of the stables at all. That is not my spe-
cial work.

Q. Then if it was not your special work why 
did you go there on Julv 31st to see if all your4 0
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firm’s things were out of the stables? A. I was 
authorized to do so.

Q. You were authorized to represent the com-
pany in that respect here in this state, weren’t 
you, in regard to the stables? A. Not especially.
I usually take care of the stables, but I am not 
specially authorized to do so.

Q. Then if you were not authorized, why did 10 
you write the letter to Mr. Levenson that you 
would not take the stable for another year? A. I 
wrote it on instructions of my attorney.

Q. What right has your attorney to instruct you 
when it is a matter o f Gatti-McQuade’s? A. We 
take our attorney’s advice, and we drew up a new 
lease, and he told me to write to the Levenson 
Wrecking Company to inform them.

Q. Why did you have to go to an attorney? A.
That is a proper thing in a case like this. 20

Q. That is, you wanted advice on— A. I went 
to the other man to draw up a new lease and I 
told him I had notified the Levenson Wrecking 
Company by telephone and he told me to write a 
letter.

Q. You had not drawn the lease at the time of 
this writing of this letter? A. Yes ; it had been 
drawn the 5th of July; that letter was written 
on the 7th.

Q. That letter was written on the 7th. Why 3 «  

didn’t you sign the lease if you had drawn it on 
this day, on this morning with him? A. The lease 
says when they should build the shed for the 
trucks.

Q. They were to do something? A. He was to 
build the shed for the trucks.

Q. You didn’t sign the lease until September, 
did you? A. No, sir, not until the shed was com-
pleted.

4 0
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Q. Yet you went in there on the first of ¡August, 
you say? A. Yes.

Q. Now why was it when Mr. Levenson called 
on you on the 8th of July to see you, if  you had 
no authority to govern .these matters, that you did 
not refer the matter to the home office o f this 
company where Mr. Gatti was? A. He called at 

i 0 the home office ; Mr. Gatti was not there.
Q. You do not know that of your own knowl-

edge, do you? A. Absolutely.
Q. Did you speak to Mr. Gatti concerning the 

making o f this new lease? A. I did not.
Q. I call your attention to testimony by you 

on page 56, “You made up your mind not to stay 
there? A. Yes, on consultation with Mr. Gatti.” 
So you did consult with Mr. Gatti regarding that? 
A. Yes, hut not when Mr. Levenson was in the 

20 office.
Q. Mr. Gratti was not in your office? A. Not at 

the time Mr. Levenson was in there.
Q. His office in New Jersey? A. It is in Hobo-

ken.
Q. There is no New Jersey office of your com-

pany? A. Yes, sir.
Q. There is no New York office of your com-

pany? A. No, sir.
Q. Haven’t  you a desk office over in New York? 

30 A. No, sir.
Q. No office at all? A. No, sir.
Q. I  was under the impression that you had? 

A. Philadelphia and Boston.
Q. Philadelphia, yes ; I thought it was New 

York. You are a New York corporation? A. Yes.
Q. You have a registered office in New York, 

being a  New York corporation? A. Yes, we have 
a registered office.

Q. Where is that office? A. 21 Park Row.
4 0  ^Q. W ho is in charge o f it? A. Smith & Bow-

man.
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Q. Your attorneys? A. Yes.
Q. Then, you ¡have a New York office? A. We 

have a registered office. We have no regular office 
that Mr. Gatti attends to or anything else.
B y  t h e  Co u r t  :

Q. You mean you have no business office? A.
No business office at all.

Q. Just there, being a New York corporation? 10 
A. Yes, sir.
B y  M r . T i f f a n y  :

Q. Are you a director in the company? A.
Yes, sir.

Q. You were in 1914? A. Yes, sir.
Q. Now will you tell us once more, please, what 

conversation you had with Mrs. Levenson on the 
telephone? A. I called her on the telephone, to 
the best o f my knowledge, and told her we did not 
want to re-lease the premises, that our veterinary 20 
had advised us not to do so.

Q. Yes, what did she say? A. She wanted to 
know if  we would not reconsider the matter, and 
we told her she could have Mr. Levenson come 
around and see me.

Q. Anything else? A. Nothing further that I 
remember.

Q. Might have been something else, might there 
not? A. Possibly.

Q. ¡Something about maldng repairs? A. No, s o  
sir.

Q. Nothing said about that? A. No, sir.
Q. Now I call your attention to page 57, “ You 

have not explained why you asked Mrs. Levenson 
to ask Mr. Levenson to come up to see you, if you 
were not going to renew the lease? A. Mrs. Leven-
son asked me what was the matter with the prem-
ises and I told her there was no sewer there and it 
was in a very bad condition and she said, ‘Suppose 
we make the repairs.’ I  said, ‘Tell Mr. Levenson
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to come around and we can talk it over.’ ”  Then 
there was a conversation regarding repairs? A. 
Not by me.

Q. In that conversation? A. Mrs. Levenson 
spoke about repairs, but I did not mention repairs.

Q. That is the way you differentiate the con-
versation, saying that she ¡said so and you ¡did not? 

10 A. I didn’t say anything about repairs; I  told her 
She could have Mr. Levenson come around and see 
me.

Q. When did you start to negotiate this new 
lease that Smith & Bowman kept until ¡September 
before it was signed? A. About the first of July.

Q. If you were still waiting for Mr. Levenson to 
come around on the 7th of July—  A. I wasn’t 
going to wait indefinitely.

Q. W hy didn’t you write him when you were
Q A

making negotiations for a new place, why didn’t 
you write and tell him it was all off? A. I had 
not closed ¡it—¡settled the thing then.

Q. Then it was open in your mind at the time 
whether or not you would rent a new place? A. 
It was not open; we had made up our mind to rent 
a new place.

Q. When? A. Before I called Mrs. Levenson.
Q. Why did you want to wait until Mr. Leven-

son could come around to see you? A. I didn’t 
80  wait until he came around; I went and looked for 

a new place.
Q. You spoke to her about the middle o f June? 

A. Middle o f June.
Q. You say you went to look for a new place 

about ¡the first of July? A. Yes, sir.
Q. Why did you wait that length of time? A. 

¡That was plenty o f time.
Q. Isn’t it a fact, ¡sir, that you waited for Mr. 

. _ Levenson to see if new terms could be made? A.
4  O

No, sir.
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Q. That is not a fact? A. No, sir.
Q. What was the reason, then, for your waiting?

A. I  didn’t wait. We were looking around and 
about the first o f July I got in touch with a 
party that had another ,stable in the neighborhood, 
and we—

Q. Now what effort did you make in looking 
around between the time you sipoke to Mrs. Leven- 10 
son on ithe telephone and the first part o f July?
A. I  looked all around the neighborhood there.
I had two or three different people that -had 
stables to rent and looked at them.

Q. W ho were they? A. Lawrence, he had one; 
another one down on W illow Avenue near Eleventh 
Street.

Q. When did you see those stables? A. Between 
the 15th o f June and the first of July. Mr. Fall, 
the real estate man, took me around. 20

Q. Then if you were doing that, why didn’t you 
write Levenson that it was off? A. Because I had 
notified him by telephone it was off.

Q. 'When did you stay you commenced to nego-
tiate for this new lease? A. About July 1st.

Q. July 5th? A. No, it was— I took Bigley to 
our attorney on July 5th, and the lease was drawn 
up then. I  started negotiations about the first of 
July with that matter.

Q. That was when you first began to look 30 
around? A. No, I  looked around before that, 
looked at other stables, but they didn’t suit me; 
they were too far away from my warehouse.

Q. Page 58, “When was it that you started to 
negotiate for this new lease? A. I started on the 
1st o f July to look around. Q. On the 1st of 
July? A. Yes, sir. Q. That is before you wrote 
the letter? A. Yes, sir. Q. 'When was it that you 
commenced negotiating for this new lease? A. 
About the 5th of July. Q. Just two days before
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the 7th? A. Yes, sir. Q. With whom did you 
negotiate? A. Mr. Buckley.”

Me . Ca r p e n t e r : Where are you going?
Mr . T if f a n y  : Page 59.

“A. About the 5th o f July, which is two days 
before the 7th.”

Mr . Ca r pe n t e r  : It doesn’t run along right.

Q. “ Q. Just two days before the 7th? A. Yes, 
sir. Q. W ith whom did you negotiate? A. Mr. 
Buckley. Q. Just to talk over the premises? A. 
No, I went over to look over the premises and talk 
over the price, and then I took him to my attor-
neys. Q. When was it that you took him to your 
attorneys? A. About the 5th o f July.” A. 5th of 
July.

20 Q. You didn’t  wait at all for Mr. Levenson to 
come down? A. Didn’t wait at all.

Q. Nio. A. Not any length o f time. I went out 
and looked around in the meantime.

Q. When was that shed built in these new prem-
ises? A. During the month of August.

Q. How many times did you go to the stables 
of Gatti-McQuade Company that belonged to the 
Levenson Wrecking Company? A. Probably a 
half a dozen times.

s o  Q. Didn’t you go there and show Mrs. Levenson 
just what was needed? A. No, sir.

Q. Comiplain to her about the skylight? A. 
No, sir.

Q. Complain to her about the stalls and horses 
scratching themselves? A. No, sir.

Q. Did you send anybody to go with her? A. 
No, sir.

Q. Mr. Gatti has a brother by the name of 
Gatti, hasn’t  he? A. Yes.

Q. He does some work for the Gatti-McQuade 
Company in Hoboken? A. Yes.
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Q. How many times did you ever speak to Mrs. 
Levenson about repairs in the stable? A. Three 
or four times.

Q. When was .the last time? A. The winter of 
1914, that is, in January and February.

Q. Not since that time? A. Not that I re-
member.

Q. Now Mr. Levenson’s bookkeeper used to come 10 
to your place, the gentleman on the stand? A.
Yes, sir.

Q. He had seen you a number of times? A.
Yes, sir.

Q. It is a fact, isn’t  it, that the Levenson’s office 
is separated by a partition? A. I  don’t  know, I 
am sure.

Q. You don’t  know? A. No, sir.
Q. Even been in there? A. Once. Q Q
Q. When did you start complaining about this 

sewer? A. About nine months or so before we 
moved out; during the winter of 1914.

Q. It was about in the month o f July, the last 
month o f your lease? A. Yes, sir.

Q. Do you know why they put in that sewer in 
the last month of your tenancy if you notified this 
woman that you were going to move out? A. i  
don’t know why they put it it. They knew we 
had been complaining about it all winter.

Q. Now you have seen Mr. Bernstein come to 80 
your place for rent, haven’t you? A. Yes.

Q. But you never permitted him into your pri-
vate office? A. No, sir.

Q. I  want to call your attention to page 66:
“ Did you ever see this young man when he came 
to collect rent once? A. No.”  A. Bomstedn? I 
saw him lots o f times.

Q. That is a mistake? A. Must be a mistake, 
certainly. 40
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Q. Now when people come to buy goods, that is, 
to see you, you take them into the inside of your 
office and speak to them, don’t you? A. If they 
come to buy stock, yes, sir.

Q. But you wouldn’t  take Mr. Levenson in 
there? A. Well, it wasn’t necessary.

Q. You just wanted to get rid of him as quickly 
10 as you could? A. No, that is not the question. I 

speak to lots o f people outside the office.
Q. Why was it, if they were willing to make 

these stables where all your horses and all your 
material was, and your oat-bin, if they were to 
put them into condition, why didn’t  you Want to 
remain there another year? A. On the advice of 
our veterinary.

Q. But they were going to change it. They 
were going to make it sanitary? A. They had 

20  made lots o f promises and did not fulfill them.
Q. Knew they were doing the work? A. That 

I had nothing to do with it.
Q. Didn’t you tell them it wasn’t  done quick 

enough? A. No, sir.
Q. Why did you renew your lease the second 

time and stay there the second year if  these condi-
tions were so unsanitary? A. We had not had 
the complaint the first year.

Q. Premises just the same, weren’t they? A. 
30  Yes, sir.

Q. Then why is it you renewed them? A. We 
hadn’t  been looking for any other place, had no 
other place around, and we stayed there.

Q. You hadn’t  been any other place and you 
didn’t have any other place, and you were satisfied 
to stay there? A. Yes, sir.

Q. But when you were satisfied with another 
place you decided to get out? A. No, before.

4 0  Q. What did you mean that you had not been 
looking for any other place? A. Through the first
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year I ¡had been looking for no other place. We 
jnst moved, over there, we wanted to stay where 
we were for a year.

Q. You spoke to Messrs. Smith & Bowman about 
the conversation you bad with Mrs. Levenson? A.
I certainly did.

Q. When was that you spoke to them about it?
A. When I got the letter from Weller & Lichten- 10 
stein or Lichtenstein & Weller, or whatever it was.

Q. Was not until you got our letter that you 
spoke to your attorneys? A. Oh, no; I spoke to 
our attorneys when I took the new—the owner of 
the new stable over.

Q. Didn’t you tell him what conversation you 
had with Mrs. Levenson at the time? A. I did.
I told Mm I bad notified Mm by telephone and he 
said, “You better write her a letter.”

O A

Q. Then why did you notify her that you were 
not going to be there another year if you didn’t 
have a lease for the other year? A. Because I was 
making a new lease with the other party.

Q. You didn’t  consider you had any lease with 
them, did you? A. No, I considered our lease ex-
pired on July 31st.

Q. Why was it necessary, if your lease expired, 
to tell them thlat you were going to stay after that 
date? A. It was only natural to give thirty days’ 
notice. 30

Q. Why didn’t you wait until the 31st of July 
instead o f doing that in the middle o f June? A.
No particular reason; I only at that time called 
her up and told her.

Q. Isn’t it a fact that you called her up to tell 
her that she ought to make those repairs and if 
she would your company would stay there? A.
No, sir, it was not.

Q. Why did you think it was necessary to go 4 o  
ot your attorney and tell him the conversations
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yiou ¡had with Mrs. Levenson over the telephone 
after yon received our letter? A. W ell, that is 
only natural thing to do when you get a letter 
from a lawyer to go to your own lawyer and get 
advice.

Q. There is nothing in this letter about renew-
ing of a lease, is there? A. I don’t know what is 
in -the letter. I turned it over to my attorney. I 
don’t know what is in it.

Mr . Ca r pe n t e r  : I notice you didn’t say 
anything about when the new lease began or 
anything about it.

Q. There is nothing about this telephone con-
versation in there -that you should speak to them 
about, is .there? A. My lawyer couldn’t answer 
that letter unless I told him the conversation I

20 had. A ll the transactions I had with Mrs. Leven- 
son.

Q. You told him that conversation just as you 
have told us here? A. Yes.

Q. You didn’t tell him that you told Mrs. 
Levenson that if  they would make those repairs 
you would stay there for another year? A. No, 
sir, I  did not. I did not tell her.

Q. Your attorney advised you just what to do 
in regard «to the matter? A. Yes.

3 0 Q. You followed those instructions? A. Yes.
Q. And they culminated in the writing of that 

letter to Mr. Levenson? A. Yes, sir.
Q. And after that Mr. Levenson came to see 

you? A. Yes.
Q. Now then you went over there to see your 

attorney about the 10th o f July, too, didn’t you? 
A. Several times after that.

Q. About this matter? A. And other matters. 
Q. You asked him concerning the reply to this4 0
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letter, if hie had received any reply? A. I don’t 
remember that I did. Probably did, though.

Q. And he showed you our letter then, did he 
nob? A. Yes.

Q. Now how many watchmen did you have on 
this place? A. Two.

Q. They lived there, did they not— one of them 
with his family? A. Yes. That is not a watch- 10 
man. The watchman did not live there. Our 
head stableman lived there.

Q. Had his family in the premises? A. Yes, 
sir.

Q. You don’t know of your own knowledge when 
they moved out o f there, do you? A. About two 
daye before July 31st.

Q. W ell, did you see them move? A. I didn’t 
see .them move, no. o n

Q. You don’t know of your own knowledge 
when they moved? A. I do. The man told me.

Q. Aside from that, what he told you. A. I 
went in the stable myself on July 31st at the in-
structions of my attorney and saw that everything 
was taken out of there. There was nothing left 
there.

Q. Did you go upstairs? A. Yes, sir.
Q. Went in the apartments occupied by this 

man? A. Yes, sir.
Q. There wasn’t 'anything in there? A. No, sir. 30
Q. How many rooms were there? A. I don’t 

know, two or three rooms.
Q. Wasn’t there any more than that? A. Not 

that I know of.
Q. How many rooms are there downstairs? A. 

Stable room and our harness room downstairs.
Q. Some oat bins in there that belonged to your 

company? A. Yes.
Q. Weren’t they there when you were there that 4 0 

night? A. No, sir, they were not.
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Q. Did you supervise the moving out o f tine 
place? A. I did not supervise; I went there after 
they had moved out.

Q. You say this bin was not there after the 
31st o f July? A. No, sir.

Q. Of your own knowledge, personally? A. Of 
my own personal knowledge.

10 Q. You say that after having examined it about 
six o ’clock that night? A. Six o’clock that night 
it was in Bigley’s stable.

Q. A ll o f it? A. A ll o f it.
Q. You don’t  know whether the watchman was 

out or not? A. I don’t  know anything about the 
watchman after six o ’clock ; I was not supposed to 
be there.

Q. W ell, he stayed there all night, didn’t he? 
That was his duty ho stay there at night? A. 
Yes.

Q. A t a place provided for him? A. Yes.
Q. Don’t  know whether he was out that night 

or not, do you? A. He did not sleep there that 
night.

Q. You don’t know of your own knowledge? A. 
I know from what he told me.

Q. You don’t  know what he told you, sir. Is he 
here to-day? A. No, sir.

Q. Is the man here that was your stable man? 
A. No, sir.

Q. Have you got any men here that took out 
the bin? A. No, sir.

Q. Don’t you remember answering this question: 
“You did not know if the bin was out, o f your 
own personal knowledge? A. I  saw it in the new 
stable on July 31st, I could not say whether the 
watchman was out or not, but the bins and every-
thing else were removed.” A. That is just what I 
testify to just now.4 0
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Q. You don’t know ¡that the watchman was out?
A. His furniture was out.

Q. He didn’t  have any furniture there, did he?
A. Yes, he did. He used to live there, yes. When 
he lived there he had furniture there.

Q. Isn’t  that the ¡stable man? A. N o; that was 
the head stable man had charge o f all the horses, 
and he lived upstairs. 10

Q. How many (families did you have living 
there? A. No family. Only the family o f this 
stable man and two night watchmen.

Q. They all lived there? A. The night watch-
man slept there at night, and they got up early in 
the morning and cleaned the horses.

Re -Dir e c t  E x a m in a t io n  b y  Mr . Ca r p e n t e r :

Q. Mr. Galloway, I want to ask you one other 20 
question about when you were in Mr. Levenson’s 
office. You testified in your answer to Mr. Tif-
fany’s question that you were once in Mr. Leven-
son’s office? A. Yes.

Q. About when was that? A. Why, it was in 
the winter o f 1914.

Q. You were not there—  A. —when I went to 
complain about the stable, about the skylight leak-
ing and water coming on the horses.

Q. Were you there at all in dune, 1914? A.
No, sir.

Q. Or July, 1914? A. No, sir.
Q. And you did not, as I  understood you to say 

to Mr. Tiffany, go through your stable with Mrs. 
Levenson at all in 1914? A. No, sir.

Q. Now, then, I show you a lease between 
Bridget Bigley, wife o f W illiam Bigley, as land-
lord, and the Gatti-McQuade Company, a New 
York corporation, as tenant, filled in the 3rd of 
September, 1914, and ask you if that is the lease 40
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that you say was agreed to on the 5th o f July, 
1914, land was not actually executed until the 3rd 
of September, 1914, and if that is a lease for the 
premises that you moved to from the premises you 
had been renting from the Levenson Wrecking 
Company?

10 (Objected to as immaterial, incompetent
and irrelevant, and not the proper way to 
produce a lease.)

Q. Has it been recorded? A. I do not think it 
was recorded.

Q. Not by you? A. No, I am not sure. It may 
have been.

Th e  Co u r t  : What do you say you offer it 
for?

s o  Mr . Ca r p e n t e r : Well, some corroboration
o f the testimony. It Shows the rent was the 
same as they were paying the Levenson 
Wrecking Company, indicating there would 
be no incentive to go to another place at a 
cheaper rent or greater rent, the size o f the 
premises and everything else.

Mr . Tif f a n y  : I  submit it is not proper, 
land it has no bearing in the case, what they 
did with some one else.

30 Mr . Ca r p e n t e r : I do not think it is of
sufficient importance to urge it.

Th e  Co u r t : I think I will sustain the 
objection.

Q. You testified earlier in the case that Mr. 
Gatti told you to execute a lease with the Leven-
son Wrecking Company in 1912? A. Yes, sir.

Q. Did you get any instructions as to whether 
to execute or not to execute any lease after the

40  one expired on the 31st o f July, 1914.
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(Objected to What his instructions were, as 
being immaterial, incompetent and not bind-
ing on the plaintiff. Objection overruled.)

A. Mr. Gatti instructed me to look around and 
see if I  could find another stable.

(Question repeated by stenographer.)
T h e  Co u r t : With the plaintiffs in this 10 

action.

Q. With the plaintiffs in this action? A. Yes, 
sir.

Q. What were the instructions? A. Mr. Gatti 
told me to look around and find a new stable.

Q. Did he say anything about continuing a 
lease for another year with the Levenson Wreck-
ing Company? A. W e had decided not to—

20
Mr . Tif f a n y  : I object, if the Court please,

to what they said between themselves, as not 
being proper. It is a conversation between 
third parties, certainly.

Mb Ca r pe n t e r  : I am willing to ¡forego it.
Th e  Co u r t  : You started to say something 

about deciding. Do you mean that you took 
any formal action?

Th e  W it n e s s  : No, sir, no formal action o f the 
board o f directors, only Mr. Gatti and I talked it 3Q 
over, and on the advice o f the veterinary he said 
not to take it ourselves, and he said look around 
and see about another stable.

Q. That is all that took place in regard to this 
lease? A. Yes.

Q. Not to take it, but to look around for an-
other? A. Yes, sir.

Q. When was it? A. That was in June, around 
the middle o f June. 4 0
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Re -€ ross  E x a m in a t io n  b y  Mb . Tif f a n y  :

Q. Tihat is the way you did business, you and 
Mr. Gatti would talk it over and decide what was 
right and execute your ideas? A. Yes, sir.

Q. No action was taken by the board of direc-
tors. How many directors were there? A. Three. 

1() Q- You and Mr. Gatti and who else? A. Mr. 
Arford.

Q. Where is he? A. He is not here.
Q. Where is he located? A. He is located sev-

eral different places; he is mostly at New London, 
Connecticut, and another one Bogota, New York, 
and another in Massachusetts.

Q. But you and Mr. Gatti transacted the busi-
ness of the corporation? A. Yes, sir.

----------------------------- - ........................  —

20  Jo s e ph  Ga t t i, sworn.

Dir e c t  E x a m in a t io n  b y  Mr . Ca r pe n t e r  :

Q. Mr. Gatti, you are the president o f the Gatti- 
McQuade Company? A. Yes, sir.

Q. Any other office you hold? A. Treasurer.
Q. You hold the money. Mr. Levenson has testi-

fied that you were present at a conversation—

Mr . Ti f f a n y : No , he didn’t.
3 0  M r . Ca r p e n t e r : That Mr. Gatti was pres-

ent.
Mr . Ti f f a n y : Not this Gatti. His testi-

mony was that there were two Mr. Gattis.
Mr . Ca r pe n t e r  : Which one do you say? 
Mr . Tif f a n y  : I am not testifying.
Th e  Co u r t  : He was a man in overalls.
M r . Tif f a n y  : Yes, it was not M r. Gatti. 
T h e  C o u r t : H e said he was a  man in 

overalls.
Mr . Tif f a n y  : That is right.4 0
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Q. Is there any other Gatti connected with the 
Gatti-McQuade Company? A. No, sir.

Q. Were you present at a conversation on the 
8th o f July, 1914, with Mr. Galloway and Mr. 
Levenson in the Hoiboken stable? A. No, sir.

Q. Was Mr. Galloway authorized in 1914 to exe-
cute a new lease—

10
M r . T i f f a n y  : I  object.

Q. — to run from the expiration o f your then 
existing lease one year?

M r . T i f f a n y  : I  object.

A. I didn’t get that.

M r . T i f f a n y : Just a minute. It is not 
proper cross examination. It is not the 
proper way to prove authorization or lack of ao  
authorization where they have it within their 
own knowledge; they can prove it by the min-
utes o f the firm.

T h e  C o u r t : I  w ill overrule the objection.

A. W ith the Levenson Company?
Q. Yes. A. No, sir.
Q. He had executed a lease in 1912 for one year 

and then there was a renewal of that for another 
year? A. Yes.

Q. That was with the consent and authority o f s o  
the corporation? A. Yes, sir.

Q. Now you have seen the stable that you had, 
of course, that you rented from the Levenson 
Wrecking Company? A. Once.

Q. Did you observe what the condition of the 
floor was; was it wet at all at that time? A. When 
we first moved in I  noticed it at that time. I 
never went there after that.

Q. Were you there on the last day, or on the 
Blist o f July, 1914? A. No, sir. 4 0
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Cr o s s  E x a m i n a t i o n  b y  M r . T i f f a n y  :

Q. You have a brother, ¡haven’t  you? A. Yes, 
sir.

Q. And he works for the Gatti-McQuade Com-
pany? A. Yes.

Q. Did he work for it in June, 1914, and July? 
A. Yes, sir.

Q. Does he ever wear overalls? A. He works 
in the shop, yes.

Q. In Hoboken? A. Yes.
Q. Not as fortunate as his brother. Now when 

you would make a lease o f premises you would 
not call together the board o f directors and take 
formal action, would you? A. No.

Q. You and Mr. Galloway managed the affairs 
of this corporation? A. Yes, sir.

20 Q* He being the secretary and you the president 
and treasurer, and the other director was out on 
the road at the mills? A. Yes, sir.

Q. What were your duties as president; what 
did you do? A. Why, just run the company.

Q. Did you run it o f did Mr. Galloway run it? 
A. No, he run it on my instructions.

Q. You instructed him to look around for a new 
place? A. Yes.

Q. Knowing that he knew what was wanted? 
A. I  knew what we wanted; we wanted a better 
stable than we had.

Q. Wanted a better stable than you had, be-
cause o f the fact it was unsanitary, as your doctor 
told you? A. Yes.

Q. You wanted it made sanitary, you knew you 
wanted a sanitary stable? A. Yes.

Q. Were you always present at the Hoboken 
office? A. Yes.

Q. Were you there on the morning Mr. Levenson 
40  called? A. Beg pardon; always there?
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Q. Yes. A. Sometimes not.
Q. Go out on the road and go to the Philadel-

phia office? A. Yes.
Q. Go out to the mills? A. Yes.
Q. In (fact, you travelled quite a little? A.

Yes.
Q. In your absence Mr. Galloway had charge 

of the business? A. Yes. J<>
Q. In fact, at the last trial you were in Boston?

A  Yes.
Q. You go away for quite extended periods of 

time? A. Couple o f weeks sometimes.
Q. During that time Mr. Galloway is the one in 

charge of the affairs o f the company at home? A.
Yes.

Q. When would you go away? When do your 
trips commence? A. Oh, depends, if their business 
requires. 20

Q. You were not at your office in about the 8th 
of July, 1914? A. I may have been; I couldn’t 
Say.

Q. Do you remember, Mr. Levenson. being there 
that day? A. No, sir.

Q. You were not there that day? A. I  never 
saw Mr. Levenson.

Q. Do you remember Mr. Galloway talking to 
you about that? Were you over here and also in 
Smith & Bowman’s office? A. I sent Mr. Gallo- 30 
way over there.

Q. Sent him over there to take charge o f the 
matter? A. Yes.

Q. He had charge o f the leasing o f the stables?
A. Yes.

4 0
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E g b e r t  H. F a r r , sworn.

D ir e c t  E x a m i n a t i o n  b y  M r . Ca r p e n t e r  :

Q. Mr. Farr, Where do you live? A. Philadel-
phia, 3412 Wallace Street.

Q. You are connected with the Gatti-McQuade 
10 Company? A. Yes.

Q. What capacity? A. Manager o f the Phila-
delphia office.

Q. You sometimes visit the Hoboken office? A. 
Very often, sir.

Q. Were you there in the month of June, 1914, 
one time when Mr. Galloway was talking over the 
telephone? A. I  was.

Q. Do you remember him saying anything over 
the telephone about the lease for the next year for 

20 the stable that the company was occupying o f the 
Levemson Wrecking Company?

Mr . T i f f a n y : I object. They may ¡have 
telephoned a hundred and one different people. 
Who were they telephoning to?

M r . Ca r p e n t e r  : Telephoning tb Mrs. Lev-
emson.

T h e  Co u r t : Does he know that the tele-
phone message was to Mrs. Levemson?

T h e  W i t n e s s  : I  was told it was, yes.
30 Mr . T i f f a n y : I object, and ask that the

telephone conversation be stricken out.
T h e  Co u r t : I do not see why it should 

not be, then, Mr. Carpenter, unless this wit-
ness has some way of showing that he has 
‘knowledge of the fact that the message was to 
Mrs. Levemson.

M r . Ca r p e n t e r : I will call Mr. Galloway 
back and tie it up. Take the stand, Mr. Gal-
loway. Just stand right over there, Mr. Farr.

4 0
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D a v id  Ga l l o w a y , recalled.

D ir e c t  E x a m i n a t i o n  b y  M r . Ca r p e n t e r  :

Q. Mr. Galloway, at tihe time you talked with 
Mrs. Levenson over the telephone and told her 
that you would not execute her lease with her for 
another year, or with the Levenson Wrecking Coon- l o  
pany, for another year, was anybody present in 
the office? A. Yes.

Th e  Co u r t  : He refers to the conversation 
we are speaking o f as having taken place 
June 15th.

Th e  W it n e s s  : Yes.

Q. Who was present? A. Mr. Farr.
Q. This gentleman here? A. Yes, and Mr. Mat-

thews, our bookkeeper. 20

Cr o ss  E x a m i n a t i o n  b y  Mr . T i f f a n y  :

Q. When was this conversation? A. About the 
15 th o f June.

Q. Was that before or after you went to the 
Levenson Wrecking Company, as you testified you 
were there once? A. Oh, it was considerably 
after.

Q. Who did you see When you were there the 
first time? A. Mr. Levenson.

Q. Mr. Levenson? A. Yes, sir.
Q. What was it about? A. About fixing the 

roof and (the skylight.
Q. Sure it was Mr. Levenson? A. Yes.
Q. Anybody else there? A. No, sir; some work-

men on the plant.
Q. Whereabouts was this conversation, Mr. Gal-

loway, in your private office or in the outer office?
A. In the general office. 40
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Q. Where was Mr. Farr? A. Mr. Farr was 
standing right alongside o f me.

Q. Standing there? A. Standing there along-
side o f the desk.

Q. This conversation was not in your private 
office? A. No, sir, it was not; it was in the 
general office.

10 Q. And you had been talking to Mr. Farr about 
the stable matter? A. Had I talked to Mr. Farr 
about it?

Q. Yes. A. No, I had not.
Q. How did he come to be standing alongside o f 

you when this conversation took place? A. We 
were talking on some other matter and I called up 
Mrs. Levenson, and he happened to be standing 
there.

Q. Were you engaged in other matters foreign 
to your call for Mrs. Levenson right then? A. 
Just happened to occur to me at the time. It was 
nothing special should cause me to call her up.

E g b er t  H. F a r r , resumes.

F u r t h e r  D ir e c t  E x a m i n a t i o n  b y  Mr . Ca r p e n t e r  :

Q. You said you were present in the office o f the 
Gatti-McQuade Company one day in 1914, in June? 

30 A. Yes.
Q. When Mr. Galloway called somebody on the 

telephone and spoke about a lease? A. Yes, sir.
Q. What did you hear him say? A. I heard him 

say, “W e will not renew the lease.”
Q. Hear anything else said? A. Nothing fur-

ther.
Q. That is all you remember being said? A. 

That is all I heard said.
4 0 Q. Did you inquire afterwards who he was talk-

ing to? A. He told me afterwards.
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M r . T i f f a n y  : I Object to what he told Mr.
Farr.

M r . Ca r p e n t e r  : A ll right. Cross examine.

Cro ss  E x a m i n a t i o n  b y  M r . T i f f a n y :

Q. How long were you there that day? A. I 
guess I was there all day. I came over in the 10 
morning.

Q. What is there about this one particular 
conversation that calls to your attention this fact?
A. I didn’t quite understand your question.

Q. What is there about this particular telephone 
conversation that you remember so vividly after
over three years or two years------  A. I was a
witness on this case two years ago.

Q. That is what recalls it to your mind? A.
No; when the case was brought up that is I was a o  
asked what I knew about it and I recalled that 
conversation.

Q. How many conversations— telephone calls— 
do you recall being made on that day? A. Only 
the one.

Q. What is there about that that refreshed your 
memory for a year, that enabled you to testify the 
last trial? A. I don’t understand what you mean 
by refreshing my memory.

Q. What is there about the conversation that is ^  
so unusual that you should remember it for a 
period of a year at least? A. Why, when this case 
was coming up I recalled the conversation.
B y  t h e  Co u r t :

Q. What was there about it that caused you to 
recall it or remember it? A. When the case was 
brought to trial, they said it was going to be 
brought here to trial.

Q. Speaking of the first trial, which you said 
was the one which causes your remembering it. 40  
You say you remembered it and testified to it at
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the first trial. Now, what was there that caused 
you to remember this particular telephone message 
so that you were able to testify to it at the pre- 
vious trial? A. That is the one thing I knew 
about it.

Q. The only thing you knew aibout the case? A.
Yes.

10
B y  M r . T i f f a n y :

Q. How did you know from your knowledge that 
this referred to this case? A. I was told that the 
conversation wras with her at that time.

Q. What was there about it—how did they come 
to tell you what the conversation was about? A. 
I don’t know why that should have been said. I 
might have asked the question at the time. That 
I don’t remember.

20 Q. Who was there at the time? A. Mr. Gallo-
way was the one that telephoned.

Q. Do you know Mrs. Levenson? A. No, sir. 
Q. Never met her before? A. No, sir.
Q. Where did this telephone conversation take 

place? A. In the general office.
Q. How long had you been in the general of-

fice? A. I suppose all day, as far as I recall.
Q. Have a number of telephone calls there, don’t 

they? A. Yes.
30 Q. You remember this one in particular? A. I 

say I was there when this one happened, yes.
Q. Can you tell me any other telephone calls 

that came in that day? A. I cannot, no, sir.
Q. You are still working for the Gatti-McQuade 

Company? A. Yes.
Q. What capacity? A. Philadelphia manager.
Q. What else was said over the telephone besides 

that as you have telephoned to,— “We will not re-
new the lease” ? A. Don’t  recall another thing.

4 O Q. You don’t recall anything but those words? 
A. That is all.
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Q. How long were they talking on the telephone?
A. That I can’t say.

Q. What say? A. That I can’t say.
Q. You don’t know how long the ’phone took?

A. No, sir.
Q. Don’t know anything else was said? A. I 

just heard that and that is all.
Q. Isn’t it possible that all you heard was, “ We 10 

will renew the lease” ? A. “We will not renew the 
lease.”

Q. What is there about that that makes that 
word “not” so positive in your mind? A. Well, I 
can’t remember anything different from what I 
heard; it would be foolish.

Q. I don’t want you to remember anything else 
from what you heard. I want to know why it is 
you say under oath this conversation contained 
the word “ not.” A. Because it did. 30

Q. What is there about it that out of that whole 
mass of work that day you remember this one 
little statement and nothing else? A. I don’t know 
why that should be, simply that thing, and that 
is what is brought to one’s attention, they would 
recall probably that conversation; you can’t re-
member something different.

Q. Who was it told you that was the conversa-
tion? A. I heard the conversation.

Q. Did you go over it again with anybody be- 30 
fore the last trial? A. No, sir.

Q. Never spoke to anybody about it? A. No, 
there was nothing said about it.

Q. Didn’t go over it with the company’s attor-
neys? A. No, sir.

Q. Then how did they know what you were go-
ing to testify? A. I don’t know, but I did stop 
in the office of Mr. Carpenter on the morning of 
the trial, that is true.

Q. How did they know how to bring you to Mr. 4  0
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Carpenter if they didn’t know what you were go-
ing to testify to? A. I told Mr. Calloway what 
I had heard oyer the telephone.

Q. When did you tell him that? A. That is 
when this was going to he brought up for trial 
two years ago.

Q. How did he come to ask you if you had heard 
10 it? A. I don’t know more than he wanted to get 

witnesses on the case.
Q. He was out looking for witnesses on the case? 

A. That I don’t  know, I suppose.
Q. I don’t want your supposition. Now you 

remember testifying at the last trial, don’t you? 
A. I do.

Q. Do you remember Mr. Lichtenstein asking 
you this question : “ That is all you heard oyer
the telephone, ‘I won’t renew the lease.’ A. Yes, 

* °  and he said, ‘I will be here.’ ”  A. I don’t recall 
that now.

Q. Well, is that a fact? A. It must have been, 
if it is there.

Q. Did he say, “We will not renew the lease,” 
or, did he say, “ I won’t  renew the lease” ? A. 
That I can’t say positive. It represents the big 
thing, either I or we.

Q. Is that all the conversation, you are sure? 
A. Yes, sir.

30 Q. Then I ask you if he didn’t ask you as fol-
lows, “ He didn’t say that he would be here over 
the telephone?” A. That I don’t remember.

Q. “ A. Yes, that is the reply he made, ‘I will 
be here.’ He picked up the receiver and said, 
‘I won’t renew the lease, I will be here.’ A. That 
is all.” Was anything else said? A. Not that I
know of.

Q. Then the only thing he did was to pick up 
that receiver and say, “ I will not renew the lease, 
I will be here,”  and hung up? A. I simply recall4 0
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that part of the conversation, “ I will not renew 
the lease.”

Q. You were not paying any particular atten-
tion? A. No, I heard, that much.

A l w a r d  J. H u g g e r d , sworn.

D ir e c t  E x a m i n a t i o n  b y  M r . Ca r p e n t e r :

10

Q. Mr. Huggerd, where do you live? A. Mount 
Brook, Connecticut.

Q. Are you in the employ of the Gatti-McQuade 
Company now? A. No, sir.

Q. What is your business now? A. I am man-
ufacturing paper tubes.

Q. For yourself? A. For myself.
Q. Were you in the employ of the Gatti-Mc- 20 

Quade Company in 1914? A. Yes.
Q. What was your connection with them, what 

capacity? A. Shipping clerk.
Q. Whereabouts were you employed in say, 

June and July, 1914— the Hoboken office? A. Yes.
Q. Do you remember the day when the Gaitti- 

McQuade moved from the Hoboken stable to the 
new stable? A. Yes.

Q. Tell the jury what you know about that— do 
you know when everything was out? A. Every- 
thing was out July 31st.

Q. How do you know that? A. I went over and 
saw that everything was out.

Q. What time of day did you go there? A. 
About two o ’clock. I couldn’t say positive; around 
two o’clock, and everything was removed.

Q. Where had they been moved to? A. They 
were removed to the new stable, about a block 
away; I think it was Mr. Berkley’s.

Q. Mrs. Levenson says there were some trucks 4 <> 
standing out in the yard and a lot of harness up-
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stairs? A. There was no trucks or any harness at 
this time.

Q. Everything had been taken? A. Everything 
was out of the way that belonged to Gatti-Mc* 
Quade.

Q. Who had full charge of the horses and trucks 
in the stable? A. I had full charge of running the

10 trucks, but not the stable.

Cross  E x a m i n a t i o n  b y  M r . T i f f a n y :

Q. Who had charge of the stable? A. There was 
another man.

Q. Who was he? A. He was head stable man 
had charge.

Q. You were under orders from Mr. Galloway? 
A. Yes, sir.

20 Q. Now your trucks worked in the day time, 
didn’t they? A. Yes, sir.

Q. You put them up there at night? A. Yes, sir.
Q. Now where did they keep—where were the 

trucks when they didn’t  have any sheds down in 
the new place? A. In the new place? They kept 
them outside.

Q. Without any sheds to cover them? A. Lots 
of times they were kept at the warehouses, lots 
of times, loaded.

ao  Q. Did they keep them down at the place you 
rented, Buckley’s place, or did you keep them in 
the warehouse? A. They kept most of them at the 
warehouse. They would come in loaded at night 
and were unloaded through the night,—that is the 
majority of them, not all.

B y  M r . Ca r p e n t e r :

Q. Where was this warehouse? A. 14th and 
Garden— 15th and Garden.40
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B y  M r . T i f f a n y :

Q. What time did you quit that day? A. Well, 
around six or seven o’clock.

Q. Your wagons sometimes come in quite late 
at night, do they not? A. Yes.

Q. Yes; they come in as late as nine and ten 
and eleven o ’clock at night? A. Yes, sir.

Q. You don’t  know where they were that night 
on the 31st of July, 1914? A. I did not—I did 
not see.

Q. Of your own knowledge, sir? A. I didn’t see 
where they went that night.

Q. You cannot say on oath, of your own knowl-
edge, they were not kept at the yards of the Lev- 
enson Wrecking Company, at their stables, 14th 
and 15th, can you? A. I didn’t see them there.

Q. I didn’t ask you that, sir? A. No. ao
Q. Can you tell us, so we will know, what sort 

of examination you made, what the examination 
consisted of? A. Beg pardon?

(Question repeated by stenographer.)
T h e  Co u r t : A t  two o’clock.

A. I had instructions to go over and see that the 
trucks and harness and all things------

Q. Never mind your instructions. Tell us what
you did? 30

T h e  Co u r t : Y o u  had instructions to do
something. Tell us what you did.

A. I went over to the stables and looked all 
through the stables to see that everything was re-
moved that was owned by the Gatti-McQuade Com-
pany. That is all I did.

Q. In pursuance to that what did you do. What 
part of the building did you go into? A. I went 
through the stables and through the rooms np- 40 
stairs.
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Q. What was upstairs? A. There was nothing.
Q. No harness up there? A. No harness.
Q. There were some small straps of harness 

there? A. Not that I saw.
Q. Not very light, is it, up there; the daylight 

is not very strong upstairs? A. Well, it was light 
so you could easily see.

Q. You could? Look an the harness closets? A. 
There was no harness closet. There was a room 
where they kept the harness.

Q. Did you go in there? A. I went in there.
Q. No harness there? A. No harness.
Q. And how about the oat 'box? A. I am not— 

I wouldn’t say about that. I wouldn’t say whether 
it was there or not, because I am not positive.

Q. You are sure part of it was there, aren’t you? 
A. I am not. I don’t know anything about it. I 
wouldn’t say anything about the oat bin.

Q. You were there for the purpose of seeing that 
it was all out? A. I went there to see that all 
the harness and trucks and things belonging to 
Gatti-McQuade—I didn’t know the oat bin be-
longed to him, and I couldn’t say whether it was 
there or not at that time.

Q. Then you only went there to see that the 
articles that you knew of were out, that belonged 
to Gatti-McQuade? A. The things that I knew— 
that I thought belonged to Gatti-McQuade.

Q. How many times did you go in there to make 
the examination? A. That day?

Q. Yes. A. Once.
Q. How long did it take you? A. Probably ten 

or fifteen minutes.
Q. How large a place is it? Quite a stable, isn’t 

it, quite a large stable? A. Well, not very.
Q. How many stables? A. We have something 

like twenty-five I think, or thirty.
Q. How many rooms on the ground floor besides
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the stalls? A. There was just the One room and 
the shed, I think, for the trucks, as I remember it.
It is a long while ago. I don’t remember very 
well now.

Q. How many on the second floor? A. There 
was three or four on the second floor.

Q. What were they used for? A. I wouldn’t be 
positive which. There was a family lived in one, 10 
the head stable man.

Q. Well, I know, but did you go in those rooms?
A. I went in there.

Q. Went through all the rooms? A. All the 
rooms.

Q. What did you see in there? A. There was 
nothing.

Q. Nothing at all? Nothing at all? A. Noth-
ing.

Q. Were not the doors of those rooms locked? 20 
A. The doors were open.

Q. You went into the rooms? A. I went into 
every room up there.

Q. Who was there at the time? A. Nobody.
Q. How many bins were there there? A. What?
Q. Oat bin? A. There was only one? I think.

I didn’t pay much attention to the oat bin, because 
I thought it belonged to the stable.

Q. Did you go through all the rooms of that 
apartment there? A. All the rooms on the top? s o  
I did.

Q. What are those rooms? Just tell us what 
they are? What they are used for? What is the 
stationary furniture? A. I couldn’t tell what fur-
niture there was in them now.

Q. Can you tell us which room is the kitchen?
A. There are two rooms—the room on the left as 
you went up the stairs is the kitchen. Right at the 
left of the stairs as you went up, was used for a 
kitchen, as I remember.
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Q. Were you in the sleeping rooms? A. Sleep-
ing room, they used one right off of that for a 
sleeping room.

Q. Were you in there? A. Yes, sir.
Q. On this particular day? A. On that partic-

ular day.
Q. What did you find in there? A. There was 

10 nothing that I remember.
Q. Remember the other sleeping room and an-

other little room? A. The other sleeping rooms?
Q. Yes. A. There was another room that they 

used for a sleeping room.
Q. Wasn’t there something in that? A. No, sir. 
Q. I call your attention to this question asked 

you at the former tria l: “ There was another little
room------ have you told us all the rooms? A. I
don’t just remember now how many rooms there

20 were.
Q. Was there anything in any of the rooms? A. 

There was nothing in any of the rooms that I re-
member of.

Q. I ask you this, did you answer as follows: 
“ There was another little room; I don’t know 
what you would call it, or what it is used for. Q. 
What was it used for? A. There was a sofa in 
there.”  Do you remember testifying to that ef-
fect? A. No, I do not.

3 0
M r . Ca r p e n t e r : “When the sofa was m

there------ ”
M r . T i f f a n y : N o w , Mr. Carpenter!
M r . Ca r p e n t e r : Where are you?

Q. This question was: “ That was the kitchen? 
A. No, I would not call it a kitchen; there were 
five rooms there as I remember.” If that was tes-
tified to at the other trial that is probably the 

40  fact? A. Probably, yes, sir.
Q. There weren’t any horses or wagons there?

A. No, sir.



129

Alward J. Huggerd—-Cross.

Q. Or no men, or implements used on your wag-
ons? A. Which?

Q. Or implements used on your wagons? A.
No, sir.

Q. Weren’t any piles of paper there? A. No, 
sir.

Q. Never kept in there? A. No, sir.
Q. What did you go in there for? A. I went to l o  

see that everything was removed that ibelonged to 
the Gatti-McQuade Company.

Q. You knew it had ibeen, didn’t you? A. I 
knew it had been?

Q. Yes, sir. A. No, sir.
Q. In the kitchen did you see anything? A. No, 

sir.
Q. No chairs? A. No, sir.
Q. No tables? A. Not that I could remember 

now. 20
Q. Might have been there as far as you now 

know? A. Well, I think not.
Q. Will you testify absolutely that they were 

not there? A. Any what? Any chairs or tables?
Q. Chairs or tables in the kitchen? A. No, sir; 

there was no chairs and table in the kitchen.
Q. You are willing to swear now as a matter 

of fact that they were not there? A. They were 
not there.

Q. I call your attention to page 89: “ In the 30
kitchen what did you see; Chairs? A. I don’t re-
member. Q. Tables? A. There might have been 
things there.”  Which is right, were there any 
things there or might there have been things there?

M r . Ca r p e n t e r : W here is that?
M r . T i f f a n y  : Page 89: In the kitchen

what did you see there? Chairs? A. I don’t 
remember. Q. Tables? A. There might have 
been things there. 4 0
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Th e  Co u r t  : I have just about a quarter of 
one minute more.

Mr . Ti f f a n y : I am trying to finish with 
this witness.

Mr . Ca r p e n t e r : It is different from what 
I have got. He swears what there was not 
in there.

l  o Mr . Tif f a n y  : I have got what you got on
page 90.

Th e  Co u r t : Yo u  may proceed to where
there is an objection, and then we will imme-
diately have to stop until ten o’clock in the 
morning.

Q. Didn’t you testify: “Q. W ill you say that
there were no objects in that kitchen? A. I won’t 
say so. Q. Will you swear that there were not any

20 other things in that kitchen? A. No.”  Does that 
refresh your memory any as to what was in the 
kitchen? A. As I remember there was nothing in 
the kitchen.

Q. Remember testifying, on page 90, as follows: 
“ How did you know that it was a bedroom? A. 
How did I know? Q. Yes. A. Because I saw 
some people sleeping in it, that is a pretty good 
reason. Q. Who was sleeping in there? A. I saw 
the man that was sleeping in the bed.” Now you 
testified to that fact? A. Yes, sir.

Q. Now if you were wrong in any of your testi-
mony to-day or at the last time you may be in 
error now, may you not? It is some time ago. A. 
Possibly.

Q. You are not exactly certain as to all of your 
testimony? A. How is that?

Q. You are not exactly certain as to all of your 
testimony? Are you positive o f all your testi-
mony to-day? A. To-day, yes.

4 0  Q. W hich is correct, the testimony on to-day’s
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trial, or the testimony of the last trial? A. I do 
not think they vary much, do they?

Q. That is for the jury to say.

M r . Ca r p e n t e r  : I object to that. Well, I 
will withdraw the objection.

Q. Isn’t it likely that the testimony on the last 
trial is the proper testimony, having occurred i o 
shortly after the occasion, rather than this trial?
A. Possibly.

Q. Now you remember this bin quite distinctly, 
don’t you? A. How is that?

Q. You remember this oat bin quite distinctly, 
don’t you? You remember the oat box quite dis-
tinctly? A. Yes.

Q. As to what fastened it to the floor? A. Yes.
Q. Don’t you remember seeing it on that day?

A. I wouldn’t be positive it would be there or not. 2(> 
Q. Had you ever seen it ¡before? A. Not in par-

ticular. I have been there and probably noticed 
it, but not in particular.

Q. Do you know how it was fastened to the 
floor? A. No, sir.

Q. Know how big it was? A. No, sir.
Q. You did not make a very careful examina-

tion ; you walked through, didn’t  you, to see? A.
Yes, I didn’t make any examination of the oat 
bin whatever; I just simply walked through and 30 
saw that everything was cleared out of the rooms.
Q. That is all.

R e -D ir e c t  E x a m i n a t i o n  b y  M r . Ca r p e n t e r  :

Q. Mr. Tiffany has referred you to certain tes-
timony, and you were asked, “Was there a chair 
or chiffonier?” and did you answer, “ So far as I 
can remember there was nothing of that nature 
there.” A. To-day I answered, yes. 40
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Q. And you swore that at the other time? A. 
Yes, sir.

(Adjourned to February 7, 1917, 10 A. M.)

Jersey City, N. J., February 7, 1917, 10 A. M. 

P e t e r  G io t a l e , sworn.

D ir e c t  E x a m i n a t i o n  b y  M r . Ca r p e n t e r :

Q. Peter, where do you live? A. Well, where 
I live now or where I lived before?

Q. What street? A. Live in Jefferson Street 
now.

Q. Who do you work for? A. Working for 
a0 Gatti-McQuade Company.

Q. How long have you been working for them? 
A. Seventeen years.

Q. What is your position? A. Truck driver.
Q. What was your job in July, 1914? A. Well, 

truck driver, meantime a stable foreman.
Q. Do you remember the stable that they had 

which they hired of the Levenson Wrecking Com-
pany? A. Yes, sir.

Q. That was on Grand Street, Hoboken, wasn’t 
it? A. Yes, sir.

Q. Do you remember when the Gatti-McQuade 
Company moved out of that stable? A. Yes, sir. 

Q. When was it? A. July 31.
Q. 1914? A. 1914.
Q. Were you there that day? A. Yes, I was.
Q. What did you do that day? A. Moving out 

of there.
Q. You helped move out? A. Yes; I was the 

one moving everything out of there.
Q. Who had charge of the moving? A. I had 

the charge and Mr. Galloway told me to move.
4 0
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Q. You had charge of the moving under Mr. 
Galloway’s direction? A. Yes.

Q. What was the last time that day— what hour?
A. Five o’clock.

Q. What’s that? A. Five o’clock in the night.
Q. You were through at five o ’clock? A. Yes.
Q. Tell the jury there whether there was any-

thing in that stable? A. No, sir.
Q. When you left there that evening? A. At 

five o’clock I called Mr. Levenson’s foreman and 
I said, “ Here is the key------ ”

M r . T i f f a n y  : I  object.
T h e  Co u r t : N o , the question is whether

there was anything in that stable when you 
left there that evening?

A. No.
Q. Who had the keys for the stable? A. I had 20 

the key and I turned it in.
Q. Who did you give them to? A. Gave to Mr. 

Levenson’s foreman.
Q. What is his name? A. I couldn’t tell you 

his name. He used to be named Yellow; he used 
to be around the yard all the time.

Q. Yellow? A. That is what we used to call 
him. I don’t know what his name is or anything 
else.

Q. What time did you give the keys? A. Five 30 
o’clock or a little later, I couldn’t tell you.

Q. You know there was nothing else in there 
after that time? A. Nothing else; everything was 
out of it.

Q. Did you live upstairs in the stable? A. Yes.
Q. Did your wife live there? A. Yes, sir.
Q. When did you move out of there? A. I

moved out of there the same day.
Q. All your stuff taken out? A. Everything

was out of there July the 31st.
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Q. Everything belonging to you or the Gatti- 
McQuade Company? A. Everything was clear.

Q. You mean there was nothing belonging to 
you or the Gatti-MeQuade Company left in there? 
A. Nothing was left there.

Q. Now do you remember when any repairs were 
made to the stalls? A. Well, there wasn’t much 

10 repair made to the stall.
Q. When was that? A. Oh, might be—I could-

n’t tell you that. We used to do all our repair 
pretty near everything. Some time board off the 
stall, we used to put it in. He didn’t used to do 
any repair. We made a repair on the skylight, 
it was in the winter time, because it leaked, com-
ing through the roof.

Q. When was that done? A. In the winter time. 
We don’t care much about the summer time.

Q. You did that in the winter time? A. I don’t 
know. I think it was Mr. Levenson done that.

M r . T i f f a n y : I object. Never mind what 
occurred then.

Cro ss  E x a m i n a t i o n  b y  M r . T i f f a n y :

Q. You did not testify at the last trial, did you? 
A. What?

Q. You did not testify at the last trial? A. 
30 What for?

M r . Ca r p e n t e r  : No, he did not.
M r . T i f f a n y : I think I have a perfect

right to ask him.
M r . Ca r p e n t e r : Y o u  quit before he was

called.
M r . T i f f a n y : Are you through with your 

examination?

Q. You did not testify at the last trial, did you? 
A. No, sir.

4 0
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Q. You have been in their employ for seventeen 
years? A. Yes, sir.

Q. Were in their employ in 1915 and 1914? A.
1914.

Q. What time was it on the 31st of July—  
what year was it? What year was it you quit 
there on the 31st of July, what year? A. What 
years? 10

Q. Yes? A. Well, two years ago.
Q. Two years ago, that would be 1915? A. 

Three years ago.
Q. 1915? A. Three years ago.
Q. Was it two or three? A. Eh?
Q. What year was it? A. We moved out of 

there July 31st.
Q. What year? A. 1914.
Q. You are sure of that? A. Yes.
Q. All right, sir. What time of day was it 

when you moved the last of the stuff out? A. The 
last of the stuff was around five o’clock.

Q. Around five o’clock, sure of that? A. Yes,
I am sure.

Q. Your wagons are out in the daytime and 
come back at night, do they not? A. Eh?

Q. Your wagons are out in the daytime and 
come back at night? A. Yes, but there was none 
came back there.

Q. What time did you leave there? A. Five 
o’clock.

Q. Sometimes your wagons come in as late as 
nine and ten o’clock? A. No.

Q. Sure of that? A. No; all the wagons are 
supposed to go to the other place, they don’t go 
there.

Q. As a matter of fact don’t they come back 
after six o’clock at night? A. Yes, they go back 
but they don’t go back there. 4 0
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Q. Were you there? A. Yes, sir.
Q. I thought you said you left at five o’clock? 

A. We left everything out of there. We clean 
everything out of there by five o’clock.

Q. You don’t know whether the wagons went 
back at nine o’clock? A. There was no wagons 
there.

10 Q. You don’t know that of your own knowledge? 
A. Sure I know.

Q. How do you know it? A. Because I was 
there.

Q. After five o’clock? A. Sure I was in our 
own place.

Q. Whereabouts in your own place? A. In the 
new stable we went in.

Q. That is a block away? A. Well, yes.
Q. What time did you leave there? A. About

20 . ; Jeight o’clock in the night.
Q. You don’t know what happened after that in 

reference to the Levenson stables? A. I couldn’t 
tell you, no.

Q. No. Now didn’t you go to Mr. Levenson 
about the 2nd or 3rd of August, and ask him if 
you could not remain in the place and pay him 
rent? A. No sir.

Q. Did you speak to Mrs. Levenson about that?
A. No, sir.30

Q. Isn’t  it a fact that your goods, your house-
hold goods, were not out of that place on the 31st 
of July? A. Eh?

Q. Isn’t it a fact that your household goods 
were not out of that place on the 31st of July? 
A. We were out of there the 31st.

Q. Didn’t you go to Mrs. Levenson at the Leven-
son Wrecking Company’s office and ask her to 
let you remain there with your family? A.

40 Yes, I went there before we moved out of there.
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Q. What day was it you went there? A. I 
couldn’t tell you; I went before we moved.

Q. How long before you moved? A. Oh, may-
be two or three days before I moved.

Q. What did you say to her? A. I said, “ I 
will pay the rent if he wanted me to stay there.”

Q. Yes? A. In the house where I live in.
Q. What did they tell you? A. They said no. t o
Q. Did they tell you to pay the Gatti-McQuade 

Company? A. He says, no, he wouldn’t take no 
rent off of me, I had to get out.

Q. Said you had to pay the Gatti-McQuade 
Company, didn’t he? A. Eh?

Mr . Ca r pen te r  : I object to it as not cross 
examination.

Q. What time did you say you got the last of 2() 
the Gatti-McQuade’s property out of there? A. 
About five o’clock.

Q. You know Mr. Huggard, don’t you? A.
Yes, I know him.

Q. What is his position there, do you know?
A. He used to be shipping clerk.

Q. How many days did it take you to move 
out of there? A. It takes me one day to move.

Q. One day ? A. Yes.
Q. I f  Mr. Huggard says they were moving 

for several days he may be mistaken? A. Well, 
several days. It took me one day to take all the 
horses out of there and everything else.

Q. How many days did it take you to move 
everything out of there? A. We moved out of 
there July 31st, we got everything out of there.

Q. When did you start moving out? A. I 
couldn’t tell you what day we started to move.

Q. Can’t you tell us about how many days it 
took you? A. Well, about— I couldn’t say how 40
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many days we were moving, but there was every-
thing out of there July 31st.

Q. When did you take the oat box out? A. We 
take it out of there two or three days before we 
had moved out of there.

Q. Where did you keep your oats if you took 
your oat box out two or three days? A. ,We keep 

10 them in the bag and feed the horses in the bag.
Q. Don’t you know the oat box remained there 

until August and still remained there until the 
place was torn down? A. Yes.

Q. That is not the fact? A. Yes.
Q. You disagree with Mr. Huggard, do you? 

A. Yes, Mr. Huggard was there.
Q. If Mr. Huggard says it was there you dis-

agree with him?

20 Mr . Ca r p e n t e r : I object.
Th e  Co u r t : That naturally would follow. 
Mr . Ti f f a n y  : I think I have a right to 

test his credibility by showing his statements 
contradict that of Mr. Huggard.

Mr . Ca r pe n t e r  : Mr. Huggard did not 
say—

Th e  Co u r t : Y o u have Mr. Huggard’s 
statement in already.

Mr . Tif f a n y  : Yes.

Q. You are quite sure you took it out two or 
three days before? A. We took the oat box be-
fore.

Q. Did you take all the furniture out of your 
rooms before? A. Yes.

Q. Took the sofa out? A. We took my stove 
out.

Q. Not the stove, the sofa? Take that out? A. 
Yes.

Q. Wasn’t anything left in there? A. Noth-
ing left.

4 0
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Q. What time was it when yon say you gave 
the keys to Mr. Levenson’s man? A. It Was 
around five o’clock.

Q. How many keys were there? A. One key.
Q. What was that key to? A. That is the hall-

way to go up to the house.
Q. Yes? How about the keys to the stables?

A. Well the stables all be closed inside and 10 
when we got the key we closed the whole busi-
ness.

Q. There is only one door and that is the hall-
way? A. The other place we can close on the in-
side.

Q. There are keys to it? A. Yes.
Q. Where— ? A. There was no key; just put 

a bar on, that is all.
Q. You didn’t have any keys to them? A. No, 20

sir.
Q. Who did you give these keys to? A. I 

gave it to the foreman.
Q. What was his name? A. The name was 

Yellow, that is what we used—
Q. Yellow? A. Yes.
Q. Where did he work? A. He used to work 

for Mr. Levenson there.
Q. In the yard? A. Yes, a yard man around 

the place.1 30
Q. Why didn’t you take them right upstairs

and give them to Mrs. Levenson? A. I didn’t 
know anything about it; called the foreman and 
give it to him.

Q. You know Mrs. Levenson’s office was right 
there? A. Yes.

Q. Why didn’t you take it up and give it to 
her? A. Well, he was the man that had charge 
around there.

Q. Is not Mrs. Levenson in charge? A. I  40 
mean this fellow is the man had charge of the
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place around there. Anything we want done we 
used to give to him.

Q. You know Mrs. Levenson was there every-
day? A. I know.

Q. Don’t you know that she was in charge and 
that it was her husband that had the place there? 
A. Yes.

10 Q. Why didn’t you take the keys up to Mrs. 
Levenson? A. Well, I thought there was—give 
it to him was the same thing.

Q. Where did you move to after you left the 
Levenson place? A. Where did we move to?

Q. Yes, your family? A. Oh, my family? We 
moved to 615 Monroe Street.

Q. And who is your landlord? A. I couldn’t 
tell you his name now.

Q. Well, think. You were there? A. I know, 
but I never—

Q. What floor did you have? A. Third floor.
Q. What side? A. Left.
Q. How much rent did you pay? A. Thirteen 

dollars.
Q. When did you move in there? A. July 31st.
Q. 615 Monroe Street, Hoboken? A. Hoboken.
Q. Moved in there on July 31st? A. Yes, in the 

night.
Q. At night? A. Yes.
Q. What time of the night? A. Well, at night, 

when we left Mr. Levenson’s place.
Q. About what time did you move in, sir? 

A. It must have been around six o’clock when I 
brought in the furniture.

Q. Who did you have the conversation with 
there? A. I ain’t catch you?

Q. Who did you make your arrangements for 
615 Monroe Street? A. The fellow that owns the 

40  house?
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Q. Who is he? A. Well, I couldn’t tell you 
his name.

Q. How long did you live there? A. Well, I 
have lived there two years.

Q. You don’t know your landlord’s name? A. 
Well, I couldn’t tell his name now.

Q. I want you to think of it.

M r . Ca r p e n t e r : I object.
j o

A. If you will let me go down and get his name 
I will come here again.

M r . Ca r p e n t e r : I object. They admit in 
their pleading we left their place on the 31st 
of July.

M r . T i f f a n y  : We don’t admit anything of 
the kind.

A. I don’t see what he wants my landlord’s 20 
name for.

Th e  Co u r t : Wait a minute.
Mr . Ca r p e n t e r : Y o u  said in your com-

plaint, “ Defendant continued in possession 
up to July 31, 1914.” Paragraph 3.

Mr . Ti f f a n y : Paragraph 5 is better for 
you. You vacated the premises on that day.

T h e  Co u r t : Yes, you say so on the—
Mr . Ti f f a n y : I see that. 80
Th e  Co u r t : A ll this seems to have been 

to no very great purpose.
Mr . Ca r p e n t e r : Y o u said on the 31st of 

July the defendant vacated the premises.
M r . T i f f a n y : I concede it. There is no 

need to read it again.

Q. Who moved your furniture? A. I moved it 
with our own trucks.

Q. With your own trucks? A. Our own trucks, 40  
the Gatti-McQuade Company.
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Q. The Gatti-McQuade truck. Did you say you 
did not go to see Mrs. Levenson or Mr. Levenson 
in reference to renting that place? A. Not after 
the 31st.

Q. What day of the week was the 31st of July? 
A. I couldn’t tell it now. I didn’t know—two 
years from now—three years from now, I can’t 

10 Q. How do you know it was the 31st of July? 
A. I know it was the 31st, because that was our 
orders, to move out of there on the 31st.

Q. You were ordered to move out on the 31st? 
A. Yes.

Q. By Mr. Galloway? A. By Mr. Galloway.

T h e  Co u r t  : Now let me ask you gentle-
men. Mr. Tiffany, that being your undoubted 
allegation, is there any warrant for us in 

20 spending time in testimony going to the 
contrary?

M r . T i f f a n y  : Simply strengthen that they
vacated.

T h e  Co u r t  : You have positively stated 
that they vacated on the 31st of July, 1914, 
and now come back and say that is not so.

M r . T i f f a n y  : If we can show, while they 
took out part of their stuff, they left certain 
of their materials there it would certainly 

» 0  bear out our story that there was a renting.
They are denying the renting, and if we 
show the fact that they did have material in 
that place it certainly would show they re-
mained under the lease.

M r . Ca r p e n t e r : Y o u  cannot remain under 
the letting and vacate before.

M r . T i f f a n y  : We may show they vacated 
but if we show they had materials in there, 
it certainly confirms our contention that they 
did remain, they had their stuff in there.40
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T h e  Co u r t : A ll right; I  will let you go 
along.

D o m i n i c  Ca p o r e n e , sworn.

D ir e c t  E x a m i n a t i o n  b y  M r . Ca r p e n t e r :

Q. Where do you live? A. I live in the stable. t o
Q. How long have you been working for the 

Gatti-McQuade Comany? A. Four years.
Q. What is your position? A. Stableman.
Q. Stable manager? A. Stableman.
Q. Whereabouts did you live in the month of 

July, i914? A. In the stable.
Q. The stable that the Gatti-McQuade rented 

of the Levenson Wrecking Company? A. Yes.
Q. When did you move out? A. On the 31st 

of July, 1914.
Q. What year? A. 1914.
Q. What time of day did you move? A. About 

night time, about five or six o’clock.
Q. Do you know that when you left those prem-

ises on the 31st of July, 1914, that everything 
belonging to you was out of there? A. It was out 
of there.

Q. And you and your wife lived there, didn’t 
you? A. I ain’t got no wife.

Q. You didn’t live there with your wife? A. 
Single.

Q. Everythng belonging to you was out? A.
Yes.

Q. Was there anything of the Gatti-McQuade 
Company left in there? A. No.

Q. Everything taken out? A. Yes.
Q. You are the head stableman that has been 

referred to? A. Yes.
Q. Now then do you know anything about re- 4 «  

pairs to the stalls and the skylight in the stable?
A. Well, he used to repair, yes.
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Q. When were repairs to the stalls made? A. 
Repairs to the stalls— any time we needed re-
pairs.

Q. Were there any repairs made in the winter 
time by the Levenson Wrecking Company? A. 
Yes.

Q. What repairs were made in the winter time 
10 by them? A. Why, repaired the stalls and sky-

light.

Cro ss  E x a m i n a t i o n  b y  M r . T i f f a n y  :

Q. Remember any repairs being made in July 
there? A. In July? Well, I don’t remember.

Q. Never made any repairs in July? A. I 
don’t remember any; it was about three years ago. 

Q. You remember them in January, six months 
iso before July, three years ago, but can’t you re-

member July? A. Well, I don’t remember if 
they repaired any more.

Q. Didn’t they put concrete floor in the stalls? 
A. They started and fixed the sewer that is all. 

Q. In July? A. In July.
Q. Fixed the sewer and put in a concrete floor? 

A. About two or three days before we moved from 
there I see them started to fix it up.

Q. Were you there every day? A. I was there 
30 every day.

Q. Wasn’t it in the early part of July, about 
the 5th of July, that they started to put in the 
sewer and the concrete? A. About the 15th of 
July.

Q. 5th of July—the first part of July? A. The 
first part. About two or three days when I mov-
ed from there.

Q. Two or three days before you moved away? 
A. Yes.

Q. Sure of that? A. That is the way I remem-
ber.

4 0
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Q. Isn’t it a fact that it was nearer the 4th 
of July? A. I don’t know. I remember it is 
three years ago.

Q. Will you swear it was not at the first part 
of July? (No answer.)

Q. Now you often made repairs to the stables 
yourselves, didn’t you, when they needed repairs?
A. Well, summer time when we want a few things 10 
I could do it myself.

Q. Other times they would send to the Leven- 
son people and they would make repairs? A. Yes, 
sir.

Q. You have been in the employ of the company 
ever since that time, haven’t yon? A. Yes.

Q. You did not testify at the last trial, did you?
(No answer.)

Q. Who did you go over this case with Mr. Gal- 
loway? Did you talk to Mr. Galloway about this 
case? A. I talked to the foreman.

Q. You talked to the foreman about the case?
A. Yes.

Q. When, last night? A. Oh, you mean this 
case— to-day?

Q. Yes? A. Yes, last night.
Q. What day was it when you moved out? A. 

Well, night time.
Q. Who moved you? A. Who moved me? No- 

body moved me. Horse and truck.
Q. Whose horse and truck was it? A. Gatti- 

McQuade’s.
Q. Who drove it? A. Drove it? The drivers.
Q. Naturally. Who were the drivers? A. Driv-

ers. Well, the foreman over there put everything 
in the truck.

Q. Nobody else? A. No, sir.
Q. Where did you move to? A. Where did I 

move? Mr. Bickley’s stable. 4 0
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Q. That is where you lived? A. Yes.
Q. You lived in Bickley’s stables? A. Yes.
Q. And took your furniture there? A. Yes.
Q. Where did this other man move his furni-

ture to? That is on the same truck? Cordele, 
where did he take his furniture to? A. My furni-
ture.

10 Q. No, no; Cordele? A. Oh, Caporene? He 
moved at the same time, same day.

Q. Where did he go? Where did he take his 
furniture? A. I don’t know where he was going.

Q. Didn’t you go with him? A. None of my 
business to go.

Q. Didn’t you say you moved with him—moved 
your stuff out with him? A. I moved him; yes, 
in the stable, with the other stuff.

iso 'Q* What did he say, with the other stuff? A. 
My stuff.

Q. No; what did Cordele do with his stuff? 
A. He moved to the house, I don’t know where.

Q. Whereabouts was the house? A. Well, it 
is on Marone Street.

Q. Whereabouts on Monroe Street? A. I think 
it is 615.

Q. Did you go down there with him? A. No, 
I never go down.

30 When did he tell you they moved down
there? Meet him here this morning? A. No, 
after. I asked him where he lived and he says 
on Monroe Street.

Q. On Monroe Street, I see. What time of 
night was it you moved out of there? A. Mr. 
Levensori’s stable? Night time, about five o’clock 
or six.

Q. Around five o’clock? Sure of that? A. Yes.
Q. In July? A. July.

4o  Q. Dark? A. Was it dark? No, it is light 
that time in July.
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Ja m e s  H . Cu l l e n , sworn.

D ir e c t  E x a m i n a t i o n  b y  Mr . Ca r p e n t e r :

Q. You are a clerk in the Register’s office of 
the county? A. Custodian’s office.

Q. Have you produced, pursuant to subpoena,
Liber 1183 of Deeds for Hudson County? A. Yes. 1G 
sir.

Q. Page 133------
Mr . T i f f a n y : I object to the offering of

records of any title.
Mr . Ca r p e n t e r  : W ait until I  offer it.
Mr . T i f f a n y  : I know what you are coming 

to, but there is no use of wasting time. We 
might as well shorten it up.

Mr . Ca r p e n t e r : I make my offer in the 20formal way, as I have a right to do.

Q. This is the original record of the Register’s 
office? A. Yes.

Mr . Ca r p e n t e r : I now offer in evidence
the record of a deed dated May 4, 1914------

Mr . T i f f a n y  : I  object. • At this time it is 
simply an offer to get before the jury the 
contents of that book.

Th e  Co u r t : Gentlemen of the jury, you ^
may go to your room. I will hear the argu-
ment.

(The jury retires).
Mr . Ca r p e n t e r : I offer in evidence a deed 

dated May 4, 1914, recorded at page 133 of 
this book, from the Levenson Wrecking Com-
pany, a corporation of the State of New York, 
to the Levenson Lumber Company, a corpora-
tion of the State of New Jersey conveying 
all those certain lots, tracts, pieces or parcels 40
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of land and premises, situate, lying and being 
in the City of Hoboken, and which on a map 
entitled, “Map of property situated at Hobo-
ken, Hudson County, Hew Jersey, belonging 
to the Estate of John G. Koster, deceased—” 
conveying the premises in question.

Th e  Co u r t  : Is there any doubt about what 
10 he is saying it includes the premises in ques-

tion?
M r . T i f f a n y  : It includes the premises in 

question.
Th e  Co u r t  : There is no use of reading it.
Mr . Ca r p e n t e r  : I also call to the Court’s 

attention the fact that the deed conveyed 
to the Levenson Lumber Company all the 
tenements, hereditaments and appurtenances 

20 thereunto belonging or in any wise appertain- 
ing, and the reversion and reversions, remain-
der and remainders, rents, issues and profits 
thereof, also all the estate, right, title, inter-
est, property, possession, claim and demand 
whatsoever as well in law as in equity, of the 
party of the first part, of, in and to the above 
described premises, and every part and parcel 
thereof’ with the appurtenances. This deed 
being acknowledged the 4th of May, 1914, 
before Bernard M. Lichtenstein, Commissioner 
of Deeds for Hew Jersey, and recorded May 
5, 1914 in Liber and page referred to.

M r . Ti f f a n y : We object to it, of course, 
on the ground that it is immaterial, incom-
petent and irrelevant, that the title cannot be 
impugned by the tenant.

(Discussion).
Th e  Co u r t  : I  will sustain the objection.
M r . C a r p e n t e r : Your Honor will allow

40 ' me an exception to your Honor’s ruling?



Morris Levenson—Direct.

Th e  Co u r t : Y ou  may have the exception. 
Mr . Ca r p e n t e r  : I am going to rest my case 

now.

P l a i n t i f f  Re s t s .

(The jury returns to the court room). 10 

Pl a i n t i f f 's  Te s t im o n y  i n  Re b u t t a l .

Morris  L e v e n s o n , recalled.

D ir e c t  E x a m i n a t i o n  b y  Mr . T i f f a n y  :

Q. Mr. Levenson, how long did these premises 
remain vacant after the 1st of August, 1914? A. 
Until January last year. 20

Q. January of last year?

M r . Ca r p e n t e r : I object. This is not
rebuttal.

Mr . T i f f a n y  : I  just asked you if you had 
any objection to my calling him.

M r . Ca r p e n t e r : Well, go ahead. You
didn't tell me.

Q. Now, Mr. Levenson, Peter Ordello, you heard 
him testify—did he come to you after the 1st of 30 
August in reference to occupying the premises that 
you had leased to Gatti-McQuade Company?

Mr . C a r p e n t e r : I  object to it as imma-
terial.

Th e  Co u r t : I  will allow it.

A. Yes.
Q. What was the conversation that you had with 

him? A. He came over and he offered me fifteen 
dollars a month rent for that floor upstairs, and I 4 0
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told him that I would not accept any rent, he 
should go to Gatti-McQuade—to Mr. Galloway— 
and make an arrangement with him.

Q. What plant of August was this? A. Well, it 
was the 3rd or 4th of August.

Q. That’s all. A. He told me he spent about 
forty dollars fixing the place up and he wouldn’t 

10 like to get out of there.

Cro s s  E x a m i n a t i o n  b y  M r . Ca r p e n t e r :

Q. Then, as I understand your position, you 
would not have rented this place to anybody else if 
they had come along, would you? A. No; we had 
arrangements made to Gatti-McQuade.

Q. That is the reason? A. Unless somebody 
came along and give a hundred dollars, but not the 

20 rooms upstairs—gave us the full amount of the 
stable—we would rent it.

Q. If they offered you ninety dollars you 
wouldn’t take it? A. I didn’t get any offers at 
all, only that man came over.

Q. That is what I want to know about. You 
wouldn’t take that offer, would you? A. For fif-
teen dollars?

Q. Yes. A. No, I wouldn’t rent the rooms by 
themselves.

30 Q. You did not try then to rent it to anybody? 
A. We had it in the-------

Q. Answer the question? A. We had a “To Let” 
out there all the time.

Q. You didn’t try to rent it to anybody, did 
you? A. Nobody came along.

Q. Answer the question. A. I had a To Let 
out and nobody came there to rent it except this 
fellow here, that first witness.
B y  Th e  Co u r t :

Q. What do you mean you had a To Let out? 
A. On the place.

4 0



151

Morris Levenson— Cross.

Q. A sign? A. Big sign, “ StaJble to let.”
By  Mb . Ca r p e n t e r :

Q. When did you put that out? A. Put it out 
probably the 15th of August.

Q. Probably? Then do you know when you 
put it out? A. During the month of August, I 
don’t know what date. 1 had it hung out.

Q. Did you put the property in the hands of 10 
any agents? A. Yes.

Q. Who? A. What is his name? I went up 
several times— Steljes & Steljes.

Q. Anybody else? A. No, that is the only one.
Q. Wrhen did you call up Steljes? A. Well, 

in August.
Q. If anybody had come there and offered you 

seventy-five dollars a month for the stable you 
would not let them have it, would you? A. No-
body offered me anything except that fellow came 
over.

Q. Answer the question. A. No, sir.
Q. You would not? A. I wouldn’t rent it. I 

would rent it for anything I could get.
Q. You could get fifteen dollars a month and you 

wouldn’t take it? A. I wouldn’t take it for the 
upper floor.

Q. That is for a couple of rooms upstairs? A.
It was five rooms.

O  V

Th e  Co u r t : That is what he says, Mr.
Carpenter. It was not so much the quantity 
of rental offered for the particular apartments, 
but he says they would not rent the rooms 
singly out of the entire stable building, and 
would not rent, as I understand it, the apart-
ments by themselves.

Mr . Ca r pe n t e r  : That is all.

4 0
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By  Mr . Ti f f a n y :

. Q. These rooms are used by the one that oc-
cupies the stable? A. The party that occupies 
the stable wants the apartment.

De f e n d a n t  Re s t s .

Motion to Direct a Verdict.

Mr . Ca r p e n t e r : If your Honor Please, I 
ask for a direction of verdict in favor of the 
defendant on the grounds made yesterday in 
my motion for nonsuit, and on the further 
ground that the plaintiff has not proved a 
valid contract. In the first place, there is 
no mutuality in the contract—no considera- 

20 tion for the contract. The plaintiff has not 
proved that it had title, which I contend, as 
your Honor knows, is a necessary part of the 
plaintiff’s case, and lacking in mutuality and 
lacking consideration, any pretended or al-
leged contract is null and void and cannot be 
recovered on in this court.

Second, I claim that it now appears both 
by the plaintiff’s pleadings and by the over-
whelming weight of the testimony, that the 

30 defendant quit the premises that it had been 
occupying under lease, on the 31st of July, 
1914, therefore there was no holding over, no 
recognition of the plaintiff as a landlord, no 
relation of landlord and tenant between these 
parties after the 31st of July, 1914.

Furthermore, I say that this alleged verbal 
contract entered into as contended in June, 
1914, was a contract not to be performed with-

4 0
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in one year, and hence void under the statute 
of frauds.

(D iscussion).
Th e  Co u r t  : I  will decline to direct a ver-

dict and give you an exception.

Court’s Charge to Jury.

Gentlemen of the Jury:
10

This is an action brought by the Levenson 
Wrecking Company, a corporation, against the 
Gatti-McQuade Company, a corporation. The par-
amount issue, or at least the one which must neces-
sarily, it seems to me, first receive your attention 
and of necessity be first solved, is whether there 
was an agreement or undertaking actually entered 
into binding upon the defendant company for a 
leasing or a renting of the premises that have 
been spoken of, for the period of one year from 20 
August 1, 1914, to and including July 31, 1915, 
because if that has not been made out then the 
entire structure o f plaintiff’s case falls. That is 
what their suit is based upon, and it is for the 
rent reserved, as we say, that they are asking now 
for a recovery.

Now the situation seems to have been this, that 
these parties did enter into a lease in writing 
for the use and occupation of these premises for 
the period extending from August 1, 1912, I be- 30 
lieve, to and including July 31, 1913. That paper 
is in evidence and is known as Exhibit P-1 in the 
case. Next, at or about the expiration of the term 
of that undertaking’ there was an agreement by 
parole or by word of mouth, as it is spoken of, 
by which the defendants arranged and agreed to 
have and take the occupancy of the same premises 
for a period of another year, namely from August

4 0
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1, 1913, to July 31, 1914. As I remember the tes-
timony, there is no contest over those two particu-
lar things; first, that there was the written agree-
ment and the defendants held thereunder; second-
ly, that there was an oral, verbal, word of mouth 
agreement by which the defendants held as tenants 
of the plaintiff for the following year, namely from 

10 August 1, 1913, to July 31, 1914. When we get 
to that period or near to the expiration of that 
term, gentlemen, then the controversy about which 
this whole case revolves commences.

Plaintiff says that preceding that time, some 
time in the month of June of 1914, by and through 
Mrs. Levenson, who was the vice president of the 
plaintiff Company, and through Mr. Galloway, 
who was the secretary, I believe, or an officer and 

20 director ° f defendant company, a new agree-
ment, verbally, by word of mouth, was made, 
whereby the defendant company was to take the 
same premises under the same terms and condi-
tions, so the plaintiff says, for an additional per-
iod of one year, commencing August 1, 1914, and 
ending July 31, 1915. The defendant says that 
is not so. Defendant says that we made no such 
agreement, and therefore, having made no agree-
ment, we did not stay there, we vacated the prem- 

80 ises on the 31st day of July, and therefore there 
was no obligation upon our part to pay anything 
to the plaintiff.

Now, as 1 have said, gentlemen, the paramount 
issue, the principal issue, the first issue that you 
must consider and try out from the facts and pass 
upon is the queston as to whether or not there was 
an agreement binding upon the defendant com-
pany by which it was to take over the premises in 
question for the year which I have last spoken of, 

40 namely from August 1, 1914, to July 31, 1915.
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Now, at the outset, gentlemen, of your consid-
eration of the matter, keep this in mind, that the 
burden is upon the plaintiff to satisfy you by a 
fair preponderance of the evidence, of all of the 
essential things necessary to make out this case. 
Speaking to the question of this agreement par' 
ticularly now, the burden is upon the plaintiff to 
satisfy you by a fair preponderance of the evidence, 10 
that the alleged agreement binding upon the de-
fendant company was actually entered into and 
made, because I think it needs no process of rea-
soning upon my part indicated to you, gentlemen, 
that if they have not made that out, and in that 
manner, then the whole case falls.

Now throughout the testimony of the plaintiff, 
or the plaintiff’s witnesses, I was about to say 
there may be some contrariety, and yet probably 2(> 
that is not the exact and proper way of putting 
it before you. By what I have just said I mean 
this—and remember at all times, gentlemen, as I 
am referring to testimony, if I make reference to 
it and what I say does not match up with your 
recollection of what the testimony is or was as 
you heard it, then you will disregard what I say 
about it, because what I say does not make it evid-
ence ; the evidence is what you heard the witnesses 
say, so that if any statement I make does not 
match up with your recollection of the testimony 
of the several witnesses, then you disregard what 
I say and go back to your recollection. As I 
remember the evidence, Mrs. Bevenson says that 
some time in June she answered a telephone mes-
sage from Mr. Galloway in which he took up with 
her the question of the premises then being occu-
pied by the defendant company, and that that con-
versation was something after this manner or 
was of this purport and import: “ If we are to take 40 
the premises another year, or if you want us to
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take the premises another year, then you shall 
have to make certain repairs or certain improve-
ments, or both”, and she says he in that message, 
or in that talk over the ’phone, detailed to her 
what was to be done. If that was all there was in 
it, gentlemen of the jury, if  that is all or was all 
of the conversation there was upon the subject, 

10 then I will say to you it did not make for a con-
tract such as the plaintiff contends for. She goes 
further, however, and says, I think the next day 
after the telephone message Mr. Galloway called 
at her, office* and at the office, if my recollection 
serves me correctly as to what the testimony was, 
another conversation was had very nearly in line 
with that which she testified to having the day 
before over the telephone, but it resulted, so she 

20 in Mr. Galloway and she going to the! stable
in question and having pointed out to her by Mr. 
Galloway the several particular items of repairs 
and improvements that were required. She says 
that that culminated in this, that after he had 
done so she said, speaking for the plaintiff com-
pany, that they would make the improvements, 
and he then said we will take the premises another 
year under the same conditions as heretofore.

If that is what took place, gentlemen of the 
30 iury’ *ken, excepting for what I will say to you 

shortly, you may find that there was such a con-
tract entered into as the plaintiffs have contended 
for in this action; but you will keep in mind that 
the defendant comes forward then and says by 
and through Mr. Galloway and such other wit-
nesses as they have produced, first, that this con-
versation over the telephone referred to by Mrs. 
Levenson was not as she says it was at all, but 
in fact to the exact contrary of what she says.

4 0 Mr. Galloway says further that he did not go to
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the office of the plaintiff company the next morn-
ing, as Mrs. Levenson says, and that he did not go 
with her to the stables that day or any other day 
at that time, as she says, and he also denies 
having had any such conversation with her with re-
gard to the rental or re-rental or continuance of 
the occupation of the stable in question, as she 
says he had with her on the morning after the to  
telephone message and at the stable.

I am bringing these things to your attention, 
gentlemen, because it is a qeustion of fact as well 
as a question of contract which you are to pass 
upon, and therefore you are to take into considera-
tion all of the facts in the case. And while I am 
at this point, and before I proceed further with 
what I have to say to you upon the other points 
in the case, let me say to you this. You must be,

2  Oas I have said to you before, guided absolutely in 
your determination and finding by the evidence in 
the case and by what the law is or the rules of law 
are as the court may give them to you applied to 
those facts as you find them. You are not in any 
manner to be prejudiced or led by favor or sym-
pathy, to either the one side or the other. What 
may have occurred during the trial is not to in 
any manner prejudice you. You are not to take 
into consideration any matters in the shape of 
offers of testimony or anything of that character 
where the court has not permitted them to be 
allowed in evidence, because when I have not al-
lowed them in evidence as far as you are con-
cerned they are not matters of fact with which 
you have a right to deal or work.

Now you are to determne from all of the evid-
ence what are the facts; you are to determine 
what credibility is to be accorded to each and 
every witness; you are to determine what degree 4 0
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of truth is to he stamped upon the testimony of 
each and every witness, and there are numerous 
ways in which you are to do that. For instance, 
you are, and have a right to consider and take 
into consideration the manner in which each wit-
ness gives his or her testimony, either the free-
dom with which it is given or the reluctance with 

10 which it is given. You are to also consider and 
may consider the opportunity which each witness 
had to know of the thing of which he or she speaks. 
You are to take all of these matters into considera-
tion, gentlemen, in determining what degree of 
truth and probability and probity is to be accorded 
the testimony of each witness. And then what is 
a fair preponderance of the evidence? Where one 
side alleges a certain proposition as being a fact, 

20 an<̂  ° ^ er s^ e denies it, for instance, as in 
this case, where the plaintiff asserts and alleges 
that a contract was made and the defendant denies 
it, you are to take all of the evidence that you find 
on each side of that proposition; you are to take 
the evidence which you find on the side in favor 
of the sustaining of the allegations, you are also 
to take the evidence which you find on the oppo-
site side, going to be contrary. You are to weigh 
it up. There is a preponderance of evidence only 

30 *n fav0r proposition if you find that evidence
which stands in favor of its sustaining and being 
sustained outweighs that which appears against 
it. Just exactly, gentlemen, as if you had the two 
lots of evidence, if it were possible, in a scale, and 
then you would determine which weighed the 
heavier. I f that in favor of the proposition did 
not outweigh that which is against it, then you 
would not have a preponderance in favor of the 
sustaining of the allegation. That is as nearly as 

40  I can indicate to you and explain to you what 
fair preponderance means.
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Now, if you find that the evidence on the part of 
the plaintiff does make a fair preponderance of 
the evidence for the contract in question, then 
there still remains the question as to whether or 
not the defendant company was hound thereby.
Of course the fact is that corporations can only 
act by and through agents. In this case the de-
fendant seeks to show that there was no specific, 1 °  
direct authorization to Mr. Galloway to enter into 
any such agreement; secondly, that if he were 
without specific, direct authority, and did enter 
into such an agreement the defendant company 
did not ratify such action upon his part. I do not 
know, gentlemen, and I do not recall that there is 
any evidence which goes to controvert or deny 
those two assertions upon the part of the defend-
ant. Of course if there is in evidence that which. 20does, then you will, of course, consider it, but as 
I understand the plaintiff’s contention, it is not 
relying upon either one of those situations in order 
to bind the defendant company if such a contract 
was entered into as between Mr. Galloway and 
the plaintiff company through Mrs. Levenson, but 
they evoke this rule; that if a corporation in 
the course of its business dealings has permitted 
one to act for it and he has in the business of the 
corporation in the past acted for it and as if he 
were acting upon its behalf and in its interests and 3 
the corporation has permitted him so to act and 
has recognized such acts done and taken by him, 
then the public or persons dealing with that cor-
poration, knowing of that, have a right to assume 
and presume that he is acting by authority of the 
corporation.

Our courts have said that that principle applies 
ordinarily to corporations the same as it would 
apply to an individual. Where an individual per- 40
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mils another to represent to the public that he is 
acting for the principal and the representative 
does, and from time to time does act, and the cor- 
poration recognizes those acts of such agent, then 
the principal would be bound by the acts that were 
afterwards followed by him and performed by 
him in that line so indicated, by either permitting 

10 him to so previously have acted. Such a principle 
also applies in ordinary circumstances to a cor-
poration.

Now the plaintiff says that Mr. Galloway stood 
in that position, that he had upon previous occa-
sions dealt with the plaintiff as the agent and the 
representative of the defendant company, that he 
had negotiated arrangements prior to the entering 
into of the first or original lease, or the lease in 

30 writing, that as to the renewal thereof he was the 
person claiming to represent the defendant com-
pany and who did negotiate for that continuance 
or that new term, and by the act of the defendant 
company his acts in so negotiating were recognized 
and throughout that period negotiations with res-
pect to the leased premises were had as between 
the officer of the plaintiff company and Mr. Gal-
loway. Their contention and the contention upon 
the part of the plaintiff being that the defendant 

a o  company had recognized the acts and the doings 
and the arrangements made by Mr. Galloway for 
it in and about this particular piece of property, 
and that therefore the plaintiff was entitled to 
assume and presume that when he acted or when it 
acted in conjunction with Mr. Galloway in and 
about this alleged agreement about which the 
suit is, it had a right to do so because of the pos-
ition that the defendant company had allowed Mr. 
Galloway to assume in relation to similar trans- 

40  actions between the two corporations.
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If you find that has been substantiated and those 
other things which I have spoken to you about, 
going for and making the contract as alleged, then 
the plaintiff has made out that part of this case.
If it has not and the burden as to all of it, as I 
have indicated, is to satisfy you thereof by a fair 
preponderance of the evidence, and that burden 
is upon the plaintiff—then the plaintiff is entitled 
to recover.

The evidence undisputedly is that no part of the 
rent reserved or the rent provided for has been 
paid. The plaintiff says that at no time during 
the term of the twelve months or the one year dur-
ing which the alleged agreement ran, was the prem-
ises occupied or did the plaintiff take or re-take 
possession thereof or sent them, but they were dur-
ing the entire period in question reserved and kept 
for the possession of the defendant company.

Under such circumstances, gentlemen—and I 
do not find as far as my recollection serves me, 
that there is any evidence in the case to the con-
trary—the plaintiff is entitled to recover; is en-
titled to recover the rent for the period of the 
twelve months, at one hundred dollars per month, 
or the sum of twelve hundred dollars.

Mr . Ca r p e n t e r : They do not go that far. They 
say from the first of July, 1914, to the first of July, 30 
1915, which would be eleven months.

Th e  Co u r t : I do not understand so.
Mr . Ca r pe n t e r  : They are complaining in their 

complaint that the first month of July was part 
of this new lease. That is what they say, as a 
matter of fact.

Mr . Ti f f a n y : I called you attention to it.
Th e  Co u r t : Then, gentlemen, I am mistaken

in some other of my statements to the jury. Then 
that contention is not that this new arrangement 40
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ran from the first of July 1914, because then your 
contention is that the arrangements ran all 
through the new contract, from the first of July, 
1914.

Mr . Ti f f a n y  : That has evidently been, as
called to my attention, a typographical error, put-
ting in the first of July instead of August, and 

10 evidently there has been a typographical error.
Th e  Co u r t : I think we have gone all through 

this case, this day and a half------
Mr . Ti f f a n y  : We are willing to stand on it. 

We are willing to stand as the complaint says.
Th e  Co u r t : Then you are only asking for

eleven months?
Mr . Ti f f a n y  : Eleven months.
Th e  Co u r t  : That seems to foe the situation. If 

there is a verdict at all the verdict can only be 
20 for the period of eleven months at one hundred 

dollars per month, , and the plaintiff says the in-
terest—now when do you ask interest from?

Mr . Ti f f a n y : I will not stand on the interest 
proposition.

Th e  Co u r t : All right. Gentlemen, with that 
you may take the case, with the exception of one 
request to charge. Of the requests to charge which 
I have been asked to charge I will charge this 
one: the balance I decline to charge. This one is :

o  Q
“ The plaintiff has the burden of establishing by 
the fair preponderance of the evidence every ele-
ment of its case that is necessary to support a 
verdict before you can find for plaintiff.”

That request is in line with what I have already 
said to you upon two or three occasions, gentle-
men.

(The jury retired).

40
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Defendants’ Exceptions.
Mr . Ca r p e n t e r : First I ask an excption to

the charge where the court said the question for 
the jury is was there a binding agreement to take 
the premises from August 1, 1914, to July 31,
1915. I claim as a matter of law that there was 
none.

Th e  Co u r t  : You are not referring now to the 
fact that the declaration------  i o

Mr . Ca r p e n t e r : Oh, no.
Th e  Co u r t : —and complant in the case seem 

to have varied from what my thought and my 
knowledge was upon which the case has been tried 
and first came to my attention-------

Mr . Ca r p e n t e r : Also I except to the portion
of the charge to the effect that there is no dis-
pute that the rent reserved or provided for was
paid. 2 o

Th e  Co u r t  : Not paid?
Mb,. Ca r p e n t e r : Was not paid. I claim there 

was no rent either reserved or provided for.
Also to that portion of the charge to the effect 

that if there is a verdict at all for the plaintiff the 
plaintiff is entitled to eleven hundred dollars.
I claim if there is a verdict at all it cannot be 
for more than six cents.

Defendants’ Requests to Charge.
1 rphe plaintiff has the burden of establishing 

by the fair preponderance of the evidence every 
element of its case that is necessary to support a 
verdict before you can find for the plaintiff.

2. Plaintiff contends that prior to July 1st,
1914 plaintiff rented to defendant and defendant 
rented of plaintiff certain premises in Hoboken.

4 0
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Before plaintiff could rent such premises to 
defendant, it must, of course, have either been 
the owners of such premises, or have had some 
right to rent to defendant. Plaintiff has given 
no evidence on this point whatever, and you must 
therefore find for defendant.

3. There is no presumption in this case that 
plaintiff owned the premises 1415-1417 Grand 
Street, Hoboken, nor has defendant admitted that

10 fact.
4. Plaintiff is not entitled to more than six 

cents damages if entitled to anything.

E xhibit P -1 .

Th is  In d e n t u r e , made the first day of August, 
one thousand nine hundred and twelve, Be t w e e n  
Le v e n s o n  W r e c k in g  Co mp a n y , a domestic corpo- 

20 ration of the State of New Jersey, party of the 
first part, and Ga t tt -Mc Qu a d e  Co mp a n y , a do-
mestic corporation of the State of New York, 
party of the second part, W it n e s s e t h , That the 
said party of the first part has letten, and by 
these presents, do grant, demise, and to farm let, 
unto the said party of the second part, and the 
said party of the second part has taken and hired 
and by these presents do hire and take of and 
from the party of the first part the entire premises 

3Q and improvements situated on Grand Street, Hobo-
ken, N. J., being one hundred and twenty-five feet 
east of 15th Street, Hoboken, consisting of two 
buildings, one two stories high and one building 
one story high, both buildings containing 32 
stalls, the premises leased under this agreement 
being fifty feet in width front and rear by one 
hundred feet in depth on both sides, with the 
appurtenances, for the term of one year from the

4 0
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1st day of August, one thousand nine hundred 
and twelve, at the yearly rent or sum of Twelve 
Hundred ($1200.) Dollars, said rent to toe paid in 
equal monthly payments of $100. in advance on 
the first day of each and every month, during the 
term aforesaid. Rent for the month of August,
1912, toeing acknowledged.

A n d  it is agreed that if any rent shall toe due 10 
and unpaid, or if default shall be made in any 
of the covenants herein contained, then it shall toe 
lawful for the said party of the first part to re-
enter the said premises and the same to have 
again, repossess and enjoy, by legal proceedings 
or force without toeing liable to prosecution there-
for. A n d  the said party of the second part does 
covenant to pay to the said party of the first part 
the said yearly rent as herein specified. ^

A n d  a l s o , to pay the regular annual rent or 
charge, which is or may toe assessed or imposed 
according to law, upon the said premises, for the 
water, when due in each year, during the term, 
and if not so paid, the same shall toe added ho the 
month’s rent then due. A nd  the said party of the 
second part further covenants that they will not 
assign, mortgage or pledge this Lease nor let or 
underlet the whole or any part of the said prem-
ises, nor make any alterations therein without 
the written consent of the said party of the first 
part, under the penalty of forfeiture and dam-
ages; and that it will not occupy or use the said 
premises, nor permit the same to be occupied or 
used for any business deemed extra hazardous on 
account of fire or otherwise, without the like con-
sent under the like penalty. A n d  the said party 
of the second part, further covenants that it will 
permit the said party of the first part, or its 
agent, to show the premises to persons wishing to 4«
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hire or purchase, and on and after the first day 
of May next preceding the expiration of the term, 
will permit the usual notices “ To Let” or “For 
Sale” to be placed upon the walls or doors of 
said premises, and remain thereon without hin-
drance or molestation.

A nd  it  is  f u r t h e r  ag r ee d  between the parties 
10 to these presents, that in case the building or 

buildings erected on these premises hereby leased 
shall be partially damaged by fire, the same shall 
be repaired as speedily as possible at the expense 
of the party of the first part; that in case the 
damages shall be so extensive as to render the 
building untenantable, the rent shall cease until 
such time as the building shall be put in com-
plete repair, but in case of the total destruction 
of the premises by fire or otherwise, the rent shall 
be paid up to the time of such destruction, and 
then and from thenceforth this lease shall cease 
and come to an end, provided, however, that such 
damage and destruction be not caused by the care-
lessness, negligence, or improper conduct of the 
party of the second part, its agents or servants.

A nd  the said party of the second part further 
covenants and agrees that it will comply with all 
the requirements of the Board of Health, Muni-
cipal Authorities and Police and Fire Depart-
ments of the City of Hoboken, so far as the use 
and occupation of said premises by it may be con-
cerned, but not to the extent of making any 
structural changes, or additions in, to or about 
said premises; and that it will not create or per-
mit any nuisance in the premises hereby rented 
to the annoyance to neighboring occupants.

A nd  the ¡said party of the second part further 
covenants and agrees to use said rented premises 

40  only for stable and trucking purposes.
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And  at the expiration of the said term the said 
party of the second part will quit and surrender 
the premises hereby demised, in as good state and 
condition as reasonable use and wear thereof will 
permit, damages by the elements excepted with 
respect to the interior thereof only, it being the 
duty of the party of the first part to keep all the 
exterior portions of said premises in repair. lO

And  the said party of the first part do cove-
nant that the said party of the second part, on 
paying the said yearly rent, and performing the 
covenants aforesaid, shall and may peaceably and 
quietly have, hold and enjoy the said demised 
premises for the term aforesaid.

It  is  f u r t h e r  ag r ee d  between the parties to 
these presents that this instrument shall not be a 
lien against said premises in respect to any mort- ^  
gages that hereafter may be placed against said 
premises, and that the recording of such mort-
gage or mortgages shall have preference and pre-
cedence and be superior and prior in lien of this 
lease, irrespective of the date of recording, and 
the party of the second part agrees to execute any 
such instrument without cost, which may be 
deemed necessary or desirable to further effect the 
subordination of this lease to any such mortgage 
or mortgages, and a refusal to execute such in-
strument shall entitle the party of the first part, °  
its assigns and legal representatives to the option 
of cancelling this lease without incurring any ex-
pense or damage, and the term hereby granted is 
expressly limited accordingly.

It  is  f u r t h e r  ag r ee d  between the parties to 
these presents that the party of the first part, or 
its assigns, shall not be liable for any accidents 
occurring to any one in and about said premises 
under the control and in the possession of the said 4 0
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party of the second part, that may be due to any 
act or omission of the party of the second part, 
its servants, employees or agents.

It  is  f u r t h e r  ag r ee d  between the parties to 
these presents that the party of the second part 
will not cause or permit nor allow under 'tenants 
to do anything in said premises, or bring anything 

1 0  into said premises, or permit anything to be 
brought into said premises, or to be kept therein, 
which will in any way increase the rate of fire 
insurance on said demised premises, nor use the 
demised premises or any part thereof, nor suffer 
or permit their use for any business or purpose 
which would cause an increase in the rate of fire 
insurance on said building, and the party of the 
first part agrees to pay on demand any such in-
crease.

20
It  is  f u r t h e r  ag r ee d  between the parties to 

these presents that it will not allow any portion 
of said premises to be used for immoral or bawdy 
purposes, and if the party of the first part, or his 
assigns, shall receive notice from the municipal 
authorities that said premises are so used for 
immoral or bawdy purposes, then party of the 
second part agrees upon receipt of notice of such 
use of said premises to immediately cause all per-
sons using said premises for such immoral or 

30 bawdy purpose to be evicted and removed from 
said premises and every part thereof.

It  is  f u r t h e r  ag r ee d  between the parties to 
these presents that the party of the second part 
shall and will keep the interior of said premises 
in good order and repair during the term afore-
said, and upon failure so to do, the party of the 
first part, or its assigns, may do and perform all 
repairs which may be necessary in and about the 

4 0  interior of said demised premises and add the
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amount of the cost of such repairs to the rent 
due hereunder on the first of the month following 
the date of repairs, and such costs of said repairs 
shall he and constitute such rent together with 
the rent above provided for. The party of the 
first part shall keep the exterior of said premises 
in repair during said term at its own cost and ex-
pense. 10

The party of the second part shall have the 
option of further period of three years at the 
termination of this contract at the same rental 
and subject to all conditions of this lease; but 
said option shall be exercised by registered mail 
to party of the first part on or before May 1,
1913.

The party of the first part shall have the right 
to enter said premises at a reasonable hour each ao  
month to ascertain if said premises are kept in 
proper repair and condition.

And  it  is  f u r t h e r  unde r st o o d  a n d  ag r e e d , 
that the covenants and agreements contained in 
the within Lease are binding on the parties hereto 
and their legal representatives.

In  W it n e s s  W h e r e o f , the parties to these pres-
ents have hereunto set their hands and seals the 
day and year first above written.
Sealed and delivered in 3 0

the presence of 
He l e n  Le v e n s o n ,

Commissioner of Deeds,
State of New Jersey.

Le ve ns o n  W r e c k in g  Co ., In c .,
M. Levenson,

President.
Ga t t i-Mc Qu a d e  Co .,

D. Galloway,
Secretary. 40
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St a t e  o f  Ne w  Je r se y,)
County of Hudson. *

Be  it  r e me mbe r e d  that on this 
day of August, 1912, personally appeared

9 who, being duly sworn, 
doth depose and make proof to my satisfaction, 

i o  hhe Secretary of, and well knows the
corporate seal of the Le ve n s o n  W r e c k in g  Co m-
p a n y , the grantor named in the foregoing instru-, 
ment; that the seal thereto affixed is the proper 
corporate seal of the said corporation, and that 
the same was so affixed thereto, and the said in-
strument signed and delivered by

, who was at the date and execu-
tion thereof, the Präsident of said corporation, in 
the presence of said deponent as the voluntary act 

20 and deed of the said corporation; and that the 
said deponent thereupon signed the same as sub-
scribing witness.

St a t e  o f  Ne w  Je r s e y, )
County of Hudson. *

Be  it  r e me mbe r e d  that on this 
day of August, 1912, personally appeared Da v id  
Ha l l o w a y , who, being duly sworn, doth depose 
and make proof to my satisfaction, that he is the 

^ ̂  Secretary of, and well knows the corporate seal 
of tne Ha t t i-Mc Qu ad e  Co mp a n y , the grantor 
named in the foregoing instrument; that the seal 
thereto affixed is the proper corporate seal of the 
said corporation, and that the same Was so affixed 
thereto, and the said instrument signed and deliv-
ered by Jo s e ph  Ha t t i, who was at the date and 
execution thereof, President o f said corporation, 
in the presence of said deponent, as the voluntary 

4 o  act and deed of the said corporation; and that the
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said deponent thereupon signed the same as sub-
scribing witness.

E xhibit P -2.

LETTERHEAD OF Em . BORNSTEIN & SON.

New York, July 1, 1914. 
Levinson Wrecking Co., Inc.,

15th St. & Willow Avenue, 1 °
Hoboken, New Jersey.

Gentlemen:
We propose to install two (2) drains for you 

in your stables at Grand Street, between 14th and 
15th Streets, Hoboken, New Jersey, complete in 
every way, as shown by your Mr. Levinson to our 
Mr. Wm. Bornstein, for the sum of Two Hundred 
Seventy-five Dollars ($275.00).

No other charges are to be made for this work. 20
Trusting that we will be favored by your valued 

order we remain,
Very truly yours,

Em . Bo r n s t e in  & So n ,
Per Wm. Bornstein.

E xhibit P -3 .

LETTERHEAD OF LEVENSON WRECKING
CO., In c .

3 0

Hoboken, N. J., July 2, 1914.
Mess. Em. Bornstein & Son,

1422 Madison Ave.,
N. Y. City.

Gentlemen:
Your estimate to put in sewers to the two 

stables on Grand Street between 14th and 15th

4 0
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Streets, Hoboken, N. J., is herewith accepted. It 
is hereby understood that you are to perform the 
entire work necessary for this contract in a thor-
oughly workmanlike and efficient manner and com-
plete in every way for the sum of Two hundred 
and seventy-five dollars ($275.00).

Very truly yours,
Le ve ns o n  W r e c k in g  Co mp a n y , In c .,

10 M. Levenson, Pres.

E xhibit P -4.

LETTERHEAD OF GATTI-McQUADE CO.

Hoboken, N. J., July 7, 1914. 
Levenson Wrecking Co.,

Hoboken, N. J.
Gentlemen:

This is to advise you that we have made other 
arrangements regarding a stable and that we will 
vacate your stable on July 31st—at which time 
our lease expires.

Yours very truly,
Ga t t i-Mc Qu a d e  Co .,

D. Galloway.

3 0
E xhibit P -5.

LETTERHEAD OF WELLER & LICHTEN-
STEIN.

Hoboken, N. J., July 9, 1914. 
Gatti-McQuade Co.,

15th & Garden Streets,
Hoboken, N. J.

Gentlemen :
Your letter of the 7th instant, addressed to the

4 0
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Levenson Wrecking Company, wherein yoni state 
that you intend to vacate the stables now occupied 
by you, on July 31st, has been handed to us for 
reply.

We have been requested to inform you that in 
the event of your vacating the premises on the 
date mentioned that it is the intention of our 
client to hold you responsible until the expiration 
of the term of your lease, which we understand 
does not expire on July 31st, as you state.

Recently a representative o f your company re-
quested our client to go to considerable expense 
in fixing up the premises, which they are now 
doing for you.

Under the circumstances do you not think it 
advisable to reconsider your determination?

Very truly yours,
W e l l e r  & ¡Lic h t e n s t e in .

JL/MG. G. ao
Dictated; not corrected.

E xhibit P -6.

July 10, 1914.
Weller & Lichtenstein, Esqs.,

Hudson Trust Building,
Hoboken, N. J.

Dear ¡Sirs: 30
Your letter of July 9th inst. to Gatti-McQuade 

Company, 15th and Garden Sts., Hoboken, N. J., 
has been handed by them to us for reply.

We have carefully conferred with the officer of 
that Company, who alone has had any communi-
cation with your client, the Levenson Wrecking . 
Company, concerning a possible renewal o f the

4 0



174

Exhibit P-5.

lease existing between these parties and expiring 
by lapse of time the 31st inst., with the result 
that we are satisfied that no agreement has been 
made by the Gatti-MrQuade Co. to renew the lease 
mentioned, and we have so advised them.

The Gatti-McQuade Co. will therefore vacate on 
or before July 31st inst., the premises leased to 

10 them by the lease mentioned, dated August 1, 1912, 
and this course of action they will legally defend 
so far as action on the part of your client may 
make that necessary.

Very truly yours,
Sm it h  & Bo w ma n .

20

30

4 0



Judgm ent.

HUDSON COUNTY CIRCUIT COURT.

Le ve nso n  W r e c k in g  Co mpa n y , a 
corporation,

Plaintiff,
v.

Ga t t i-Mc Quad e  Co mpa n y , a cor-
poration,

Defendant.

Judgment entered February 8, 1917.
Damages .....................................  $1100.00
Costs ...........................................  58.91

Total ............................ $1158.91
W e l l e r  & Lic h t e n s t e in , 

Attorneys.
Judgment and verdict in the above entitled 

cause was entered in this Court on the 8th day 
of February, in the year of our Lord One Thou-
sand Nine Hundred and Seventeen in favor of the 
plaintiff, Levenson Wrecking Company, a cor-
poration, and against the defendant, Gatti-Mc-
Quade Company, a corporation, on a pleading of 
action at law, for the sum of Eleven hundred
dollars and .......... cents damages and Fifty-
eight dollars and ninety-one cents, costs of suit.

Judgment entered and signed this eighth day 
of February, 1917.

(Minutes 61, p. 518.)

to

*«2 0

HO

4 0





New Jersey Court of Errors and Appeals

Le v e n s o n  W r e c k in g  Co mp a n y , Action at

Ga t t i-Mc Qt j ade Co mp a n y , County
Defendant-Appellant. Circuit Court.

feRÏEF ÔF PEAIICTIEF-APPEEEEE.

This Was an action by the Levenson Wrecking 
Company, a corporation, against the Gatti-Mac- 
Quade Coinpahy, a body corporate, for rent.

The tenancy originated under a written lease 
for one year, to take effect on August 1st, 1912, 
and on that date defendant took possession of the 
premises. Thereafter defendant entered into an 
oral renewal of the lease with the plaintiffs for 
one year ending July 31st, 1913. It was during 
this period that plaintiff contends the oral letting 
Sued upon was entered into to take the premises 
for another term of one year from the 1st day of 
August, 1914, that pursuant to this agreement the 
defendant remained in possession until the third

20

Plaintiff-Appellee,
On appeal 
from the Hud-

Law.

Statement.

40
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or fourth days of August, 1915, and then vacated 
the premises. Defendant denies entering into an 
agreement for the second renewal period. It was 
the issue of whether or not there was a second 
renewal which went to the jury and which the 
jury determined, as we claim rightfully, in favor 
of the plaintiff, and awarded a judgment for 

10 $1,100. A  rule to show cause Was taken and upon
the hearing thereof the rule was dismissed.

Argum ent.
The plaintiff-appellee contends that the judg- 

ment should be affirmed,
First, for the reason that there was ample evi-

dence to establish the making of the renewal leased
Second, that the defendant is estopped to deny 

that plaintiff was not the owner of the leased 
20 premises;

Third, that the trial court did not err in refus-
ing to permit the defendant to amend and plead 
that title was conveyed pviqr to the date of the re-
newal o f the lease*

Fourth, that the court did not commit error in 
refusing to allow in evidence the deed showing 
change o f title prior to the date of the renewal of 
the lease;

Fifth, that the case of Edge vs, Stafford, upon 
30 which the defendant asks that this judgment be 

reversed, was repudiated by Chief Justice Beasley 
and was never the law of Kew Jersey.

POINT 1.
There w as ample evidence to prove  

the m aking of the lease.
“ Where the existence, and not the validity 

of construction, of a contract, or the terms
40
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thereof, is the point in issue, and the evidence 
is conflicting, it is for the jury to determine 
whether the contract did in fact exist.”

13 C. J., 781.

The record shows (pages 12 and 164) a lease 
for one year, between Levenson Wrecking Co. and 
Gatti-McQuade Co., dated August 1, 1912, and 
tinder it Gatti-McQuade Co. took possession of the 
property and held possession for the term of the 
lease and for a year longer under an oral arrange* 
ment (page 15).

It was during the second year of this possession 
so held under the terms of the original lease that 
the renewal lease for a, third year was made (page 
19).

In June, 1914, an oral arrangement for a re* „ q  
newal was made (pages 19 and 20).

Under the oral contract repairs were to be made 
as requested by the defendant, which were fully 
done as agreed upon (pages 22, 23, 24 and 26).

Mrs. Levenson testified (page 29 lines 28 to 38) :

“ Q. Didn’t he say he would not want to 
stay another year? A. No, sir; I am positive 
about that; he said he would stay another 
year if I would do all that work (repairing).

Q. Did he say anything about what he would y 
do if you did not do that work? A. He said 
that if T would put a sewer in, he would stay 
for another year.”

Her testimony that there was a letting from the 
expiration of the existing lease (August 1st, 
1914) to August 1st, 1915, is full and complete, as 
appears from partial excerpts of her testimony in
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appellant’s brief. Ho point is made that we did 
not do all the repairing as agreed upon.

In the case of Knickerbocker Ice Co: vs. Ander-
son, 31 N. J. Law, 333, the Court held that in a 
conflict of testimony, when the facts found by the’ 
jury will sustain the verdict, the Court will not 
set it aside, although in their opinion the jury 

10 might, upon the evidence, have found otherwise.
To the same effect is the case of Scott vs. Blake-

ly, 85 N. J. Law, 727, where the Court of Errors! 
and Appeals said:

“ The only question in controversy was as 
to whether or not Mrs. Scott was married to a 
man named Goshen, who died seized of the 
lands described in the declaration. The error 
assigned and argued was that the jury dis- 
garded what the plaintiff’s counsel contends 

^  was the uncontradicted testimony as to the 
marriage. There was testimony tending to 
show a lawful marriage between the parties 
named, but there was also testimony to the 
effect that they never were married. The jury 
found for the defendant and, there being testi-
mony to support that verdict, this court, under 
the well known rule, will not disturb it.”

We respectfully submit that the evidence is 
30 ample and the verdict o f the jury is conclusive 

upon this point.

POINT 2,

Defendant is estopped to deny that 
plaintiff was not the owner of the* 
leased property.

It was early decided in England in the case of 
Cooke vs. Loxley, 5 Term Rep., 4, in an action for

40
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tent against a tenant, that the tenant could not 
deny the landlord’s title.

Chief Justice Cockburn said in Delaney vs.
Fox, 28 L. J. O. P., 249, that the rule had its birth 
in the Feudal period aiid the principle had never 
been questioned, and thè only exception he points 
out is Where the landlord has parted with title 
since the making of the lease, a condition Which q() 
does not arise here*

This principle was early adopted in New Jersey 
in Montgomery vs. JBruere, 4 N. J. L., 260 (1818), 
and is today one of the fundamental rules govern-
ing the relation of landlord and tenant; And as 
stated in Zabriskie vs. Sullivan, 80 K. J. L., 673, 
is applicable to every species of tenancy—to a 
tenant holding over, to a tenant by sufferance; 
and estops the tenant from showing that the lease 
Was improperly executed. 20

In 16 Bui. Cas. Law, page 651 the editor
sayg i

“ The doctrine extends to all classes of ten-
ants; whether the person is in possession as a 
tenant at will or at sufferance the conse-
quence is precisely the same; and is fully 
recognized in courts of equity as well as in 
courts of law. It applies where an agent gQ 
executes a lease in his own name as lessor, 
and the lessee is estopped to deny the agent’s 
title and where a tenant accepts a lease from 
one claiming toi act as agent of the landlord 
the tenant is estopped to deny the authority 
of the agent for the same reason by which he . 
is estopped to deny the title of the landlord.”

40
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And on page 659 it is stated:

“ The rule that one who goes into posses1* 
sion as a tenant of another is estopped to 
deny the title of the landlord applies equally 
to a ease where the tenant was in possession 
at the time of the mating of the lease as well 

20 as where he takes possession under and by 
virtue thereof. ̂

Citing numerous cases.-
So the plaintiff insists that the estoppel applied 

to the defendant, as he was at the time the renewal 
lease was agreed upon in possession of the prop-' 
erty.

There was no necessity for the plaintiff to show 
that it was the owner of the leased property and 

20 the question asked (page 14) as to the ownership 
of plaintiff in the premises was immaterial and 
reversal cannot be based upon an interrogation o f 
a wholly immaterial matter.

And it is to be noted that evidence in favor 
of the landlord’s title is admissible; it is only 
evidence derogatory to the title that is shut out by 
the rule above cited.

The defendant’s possession of the land was 
never disturbed, and as is stated in 16 Rul. Cas. 

30 Law, 673:

“ So long as the tenant is not disturbed in 
his occupation, he is bound by the contract 
to pay the rent, whether the landlord’s title 
be defective or n ot/’

Defendant cites several cases upon the point 
that rent is an incident to the reversion, and hence 
the plaintiff was not entitled to recover rent with-
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out owning tlie reversion. We find no complaint 
with the cases cited. The first case cited by him 
(Condit vs. Neighbor* 13 N. J. Law, 831) Was up-> 
on a lease made to a husband and Wife and the 
Wife survived; and it was held that the rents 
Under the lease after the decease of the first husw 
band, went to the wife. The second case cited is 
Abbott vs. Hanson, 24 N. J. Law, 493, which held yQ 
that if a lessor subsequent to the making of the 
lease parts with title he cannot sue for rent there- 
iifter due; the other Case Of Mills vs. Boylan,
22 N. J. L. J., 148, was where the plaintiff had ac-
quired the title to the land subsequent to date of 
lease. The case of Messier vs, Fleming, 41 N. J.
L., I l l ,  was upon the question of the right of a 
landlord to recover rent where he had lost title 
by foreclosure proceedings after the date of the 
lease. 20

The first case cited has no relevancy to any of 
the questions involved in this case. The last three 
cases cited are upon the well-established exception 
to the rule that a tenant is not estopped to deny his 
landlord’s title where after the making of the lease 
sued on he parts with title. But we are not con-
cerned here with that exception. No claim is made 
that after the date of the renewal lease there was a 
change of title. We discuss this exception to the 
rule in the next point. 30

It is important to bear in mind that the defend-
ant admits that it entered into a formal written 
lease with the plaintiff (page 88), and, under said 
lease, entered into possession of said premises that 
it verbally renewed this lease (page 88) and al-
ways paid the rent reserved and that at no time 
"Was it ever disturbed in or ousted from the quiet 
enjoyment and possession thereof.

40
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P O IN T  3,

This rule of estoppel to deny title of 
landlord applies to an action for rent 
against the tenant, though the tenant 
vacated the premises before the rent 
sued for accrued.

10 Defendant insists that as it had removed from 
the premises after the 4th day of August, that it 
has the right therefore to question the plaintiff’s ,
title.

The defendant has confused the different situa-’ 
tions where this rule of estoppel is invoked.

Actual possession of leased premises necessary 
to invoke the rule denying to the tenant the right 
to deny his landlord’s title is never a prerequisite

2q  (in fact, it is immaterial) where there is a lease.
It is the relation of landlord and tenant which 
works to close the tenant’s mouth, and this rela-
tion, no doubt, is often determined by the actual 
occupancy of the land. But not so where there is 
a lease. As Chief Justice Beasley said in the Birck- 
head case (supra), when the relation is established 
liability attaches.

In Farmers D. Nat. Bank vs. W. Pa. F. Co., 21»
Pa. St., 115, 64 At., 374, the Court said:

30 “ The plaintiffs in error are to be considered 
as occupying under the lease with Murphy’s 
(the landlord’s) 'agent, for if they did not re-
main in the actual possession of the premises, 
they might have done so. They were not 
evicted or disturbed in their possession by any 
title paramount to Murphy’s, and if they 
turned themselves out, it was their own fault 
and no reason for refusing the stipulated rent.

40
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A  tenant cannot be compelled to occupy the 
premises be leases* If he chooses that they 
shall stand vacant, his will is law to himself, 
but let him not imagine that his caprice, or 
change of interest, will excuse his payment of 
the rent.”

In 16 Ruling Case Law, page 673, the editor 
says:

“ In an action by landlord to recover rent 
the tenant as a general rule is estopped to set 
up in defense the want of title on the part of 
the landlord, and this general rule is held^to 
apply though the tenant vacated the premises 
before the rent sued for accrued.”

P O IN T  4* 20

The TTial Court did not err in refus-
ing* to permit defendant to amend and 
plead that title was conveyed prior 
to the date of the renewal lease.

Defendant asked to amend his complaint to show 
that on May 4th, 1914, a date prior to the making 
of the last renewal lease, plaintiff had conveyed its 
entire title. 30

We have discussed in the last point the rule that, 
a tenant is estopped to deny his landlord’s title.
We attempted to show there that a tenant cannot 
deny that his landlord had title at the time the 
renewal lease was made. Defendant urgently in-
sists, however, that it can show that at a time prior 
to the new lease the landlord had parted with title.
This cannot be done. The learned counsel for the 
defendant has sought to bring the defendant within

40
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the exception to the rule, but his proffered testi-
mony, as well as his proposed amendment, did not 
reach the exception.

A  transfer of title before the renewal lease was 
made could not be shown, for it would permit a 
tenant to show that the landlord did not have title 
at the time the lease was made, which we fully ex- 

20 plained, in the last point discussed, could not be 
done. Had the proffered deed been made at a time 
after the date of the lease, his contention would 
hare merit.

16 Ruling Case Law, 665, clearly states the rule t

“ The estoppel of the tenant extends to a 
denial of the title which the landlord had at 
the time of the leased

2q  The defendant’s proffered deed bears date May 
4, 1914 (pages 147-148). The renewal lease sued 
on was made in June, 1914, a month later than the 
date of the deed.

This prior transfer cannot, we insist, he now 
urged as it is a clear denial of the landlord’s title. 
Hence, the Court did not err in refusing the amend-
ment to allow it to be pleaded as a defense;

POINT 5.

30 The Court did not commit error in  
refusing- to allow in evidence the 
deed showing- a change of title prior 
to the date of the renewal lease.

The defendant insists that the deed executed 
prior to the making of the lease was admissible on 
three grounds: first, for the purpose of showing 
that plaintiff was not the owner of the premises; 
second, for the purpose of testing the veracity of one
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of the plaintiff’s witnessesand, third, for the pur-
pose of corroborating one of defendant’s witnesses.

Neither of these grounds is sound.
The rule that estops a tenant from denying his 

landlord’s title is really not a rule of evidence, but 
it is a rule of substantive law. As Wigmore says in 
Section 1471, Vol 2:

10
“ The rule of substantive law, that a tenant 

may not dispute by plea or by claim the su-
perior right of his landlord, has occasionally

* been erroneously applied in the domain of Evi-
dence, and has been supposed to forbid, as a 
rule of evidence, the use of a tenant’s declara-
tions against his proprietary interest, so far 
as they tend to cut down the landlord’s right.
It is difficult to see how such an application 
Can be invoked.” 20

And this rule of estoppel is mutual. It bars the 
landlord from denying his own title to the same 
extent that it bars the tenant from denying the 
landlord’s title.

The rule is stated in 16 E. C. L., page 653:

“ This estoppel to deny a landlord’s title is as 
a usual rule mutual, and prevents the landord, 
or those claiming under him subject to the go 
tenant’s rights, to deny the landlord’s title for 
the purpose of ejecting the tenant, and may be 
inade available to enable a tenant to eject the 
landlord, who will not be permitted to deny 
that he had title and that consequently the ten-
ant was without title.”

•Por us to repeat the arguments advanced in the 
previous points as to the inadmissibility of evidence

40
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affecting the landlord’s title is not desirable. The 
rule clearly excludes this testimony on all the 
grounds suggested by defendant. To admit imma-
terial or inadmissible evidence for the purpose of 
testing a witness’ veracity, or to corroborate a wit-
ness, or to contradict a witness upon an immaterial 
statement is clearly not permissible.

10 To seek in this indirect method to prove one’s 
case when it could not be done in a direct way is 
not allowable.

In State vs. Hendrick, 70 N. J.. L., 41, the court 
said (page 46) :

“ The rule is that the introduction of irrele-
vant or immaterial testimony by one party can 
never justify the introduction of illegal testi-
mony by the other, not even for the purpose of 

20 contradiction. ”

The testimony of Mrs. Levinson, that the land-
lord was the owner of the reversion, was immate-
rial, we think, under the rule that a landlord’s title 
cannot be disputed, but, though admissible on the' 
ground that it is not derogatory to the landlord’s 
title, a deed showing that the landlord had trans-
ferred his title prior to the making of the lease is 
clearly illegal and hence is not admissible either for 

30 the purpose of contradiction of plaintiff’s witness 
or for corroboration of defendant’s witness.

In Morris vs. Ât. Ave. R. Co., 116 N. Y., 55'2, it 
was held that a witness could not be impeached on 
collateral or irrelevant testimony.

40
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POINT 6.

The presumption is that the renew-
al was upon the same terms as the old 
lease*

The evidence is sufficiently convincing as to the 
meaning of the defendant that the old lease was to 
be adopted for another year.

In 13 Corp. Juris, 626, the editor says:

“A renewal of a contract will be presumed 
to be in accordance with the terms of the orig-
inal contract in the absence of evidence to the 
Contrary (citing numerous decisions)

In the case of Feigenspan vs. Popowska, 75 K. 
J. Eq., 342, Vice-Chancellor Stevenson held that an 
agreement to renew a lease implied a renewal for a 
like term ou like conditions.

POINT

Defendant must show its inability 
to g’et possession under the renew-
al lease before it can deny the land-
lord’s title.

Defendant claims that it did not take posses-
sion under the renewal lease, and denied its ex- - 
istence, and that it is thereby free to deny the 
landlord’s title. The evidence (page ) shows 
defendant did take possession and remained for 
several days. The defendant, however, does not 
claim possession was refused; they simply did 
nothing toward getting the possession. They had 
occupied the premises for two years without dis-

40



14

turbance of any kind. We submit that they are 
estopped under the circumstances from denying 
plaintiff’s title.

The case erf Veman vs. Smith, 15 N. Y., 327, 
was an action by a landlord against a tenant to 
recover a year’s rent. Defendant pleaded as one 
o f his defenses “ That the plaintiff, at the time of' 

iQ the making of the lease, represented that he was 
the owner of the premises and entitled to make 
the lease, but that in fact he was not the owner of 
any estate of interest therein;: but the premises 
were owned by other persons ‘to whom the defend-
ant was liable for the use and occupation thereof/ 
and that no estate or interest vested in the de- 
fendant, by means of the lease.”

Chief Justice Denio says (page 330) '

2q  “ But the defendant’s counsel argues that
the present is not an action for use and occu-
pation, but one founded upon the express con-
tract of the defendant, and if maintainable at 
all, it is upon facts irrespective of any occu> 
pation and enjoyment of the pemises; and if 
the complaint alone be examined, the position 
is correct. No entry or occupation is alleged, 
but only a demise, and an agreement by the 
defendant to pay the rent, contained in a 

2Q writing under seal. I f  the defendant in his
answer had confined himself to a denial that 
the plaintiff, at the time of the demise, had 
any estate in the premises, the question would 
be presented whether the ancient rule of the 
common law, to which I  have referred, pre-
vails at this day. There would not he much 
appearance of justice in holding that where 
one has taken a written lease of premises and 
agreed to pay the rent, but has not thought

40
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proper to (wail himself of the right he had 
thus contracted for by going into possession, 
when he might hawe done so without hin-
drance from any one, he can defend against 
his engagement by showing that there was a 
defect in the lessor’s title, and that he was not 
really seized of the land.”

. .  10In the case of Dixon vs. Whedon, 1 Ed. Smith 
(1ST. Y .), 141, the plaintiff sued the defendant for 
rent, and it was held that the lessee was estopped 
to deny that the landlord was not the owner of the 
property and that the plaintiff need not show that 
the defendant actually occupied the premises.

In the case of Bigler vs. Furman, 58 Barb. (N.
Y .), 545, the action was brought upon an indenture 
of lease whereby the plaintiff let certain premises 
to the defendant for the period of five years, at a 20 
rent agreed upon. The complaint simply alleged 
the making of the lease and the non-payment of 
the installments of rent for which the action was 
brought. The answer alleged that the defendant 
was led and induced to believe that the plaintiff 
was the owner of the premises in question and had 
full right to let and demise the same, but that he 
Was not the owner of the premises at the time of 
the execution of the lease, or at any time since, 
but that the same belonged to the State of Vir- 3Q 
ginia and to other persons. It was held that the 
tenant was estopped to show that he was never in 
possession unless he could prove fraud.

Professor Bigelow, in his standard treatise on 
the law of estoppel (page 548), in discussing the 
question of the estoppel of a tenant to deny his 
landlord’s title, refers to an article in Vol. 6 of 
the American Law Beview (pages 1 to 36) as 
having been written by one of the most learned

40
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fnen on the* law of estoppel. From that article 
(Vol. 6, American Law Review, pages 16 and 17) 
we quote i

“But we conceive that the true doctrine at 
this day goes even farther than was admitted 
in Smith vs. Scott, and that even if there ap- 

•tQ pears no entry or possession taken by the les-
see, that he' will still be estopped if he does not 
show that he could not get possession. If the 
tenant, having the powrer to enter, does not 
do so after receiving a demise, valid against 
the lessor, it cannot be said that he has re-
ceived no quid pro quo because he has neg-
lected to avail himself of his right. Estoppels 
are mutual and, as lessor, would be liable in 
ejectment i f  he did not give up possession to? 

20 the tenant or enable the latter to take it (cit-
ing cases). The latter must be held to his side 
of the reciprocal obligation. Indeed, this may' 
not unfairly be inferred from Chettle vs„ 
Pound as there possession in the lessor so that 
he could transfer it to the tenant and not pos-
session taken by the tenant, was held to be the 
requisite to sustain the bar of estopped.”

Professor Bigelow, in his work on estoppel 
3q  (pages 550-551), says:

“ It is suggested, and with much soundness- 
apparently, that the estoppel will arise even 
if there appears no entry or possession by the 
tenant, if it does not show that he could not 
get possession.”

The cases that seem to suggest that possession is 
an element essential before the doctrine that a

40
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tenant is estopped would apply, were cases which 
did not discuss the necessity of possession; and, 
as we have before stated, possession may be the 
means of creating the relation of landlord and 
tenant, but we submit that there is no natural rea* 
Son why possession should be a stronger reason for 
invoking the rule than that of a contract relation.

POINT 8.

Tlie Case ôf Edge vs. Stafford, 1 C. & 
J., 391, was repudiated by Chief Jus-
tice Beaseley fifty years ago.

Defendant bases its right to reversal finally upon 
the case of Edge vs. Stafford, 1 Crompton & Jervis, 
391 (also reported in 148 Reprint, 1474). The dis-
cussion of the Edge case, and the question there 
involved^—the relation between the second and 
fourth sections of the Statute of Frauds'—would 
he tedious, but, happily, is no longer necessary. 
The Edge case, of interest two generations since, 
when textbook writers devoted whole sections in 
Seeking to unravel its meaning, is no longer so. 
The courts have not agreed as to just what was 
decided by this case (see Brown on Statute of 
Brands, Secs. 36 and 37, and cases cited, ante).

The Edge case was upon a contract to furnish 
lodgings. Its companion case ( Inman vs. Stamp, 1 
Stark M. P., 16) was decided by Lord Ellenbor- 
Ough, who held that the hiring of lodgings was a 
Contract for an interest in land.

In the case of Berckheard vs. Cummings, 33 
if. J. L., 44, the court discusses fully both the Edge 
case and the Inman case. At pages 53 and 54 the 
Chief Justice says:

20
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“ The two decisions rest upon precisely the 
same groundwork of facts and, consequently, 
reflect light upon each other. But it does not 
seem to me that they will, when carefully an-
alyzed, he found to support the hypothesis 
which has t>een understood to be erected upon* 
them. It has been said that they laid down1 
the broad rule that a parol lease, of the de-
scription excepted by the statute, cannot be 
sued upon before an entry by the tenant. But, 
in my comprehension, neither case has so wide 
a scope.:11

After quoting at length from the Edge case, the 
learned Chief Justice continues (page 54) :

“From this extract it is apparent that this5 
decision is not authority for the principle that 

20 a parol lease is in no respect valid until the
lessee has gone into possession, but, on the 
contrary, it distinctly admits that, as a lease, 
it is valid before such event. Unless, therefore;» 
the reservation of rent can be said to be no 
part of the essence of a lease, the case is not 
an authority against a right of action to re-
cover such rent before the tenant has entered. 
It would be singular, indeed, to hold, as the’
case of Edge vs. Stafford does, that on the qrj ® ’
execution of the parol lease, and before any 
entry under it, the tenant acquires an inter 
esse termini, but that, before he enters, his 
landlord cannot sue him for the rent reserved. 
If such were the law, the tenant, having the 
right to enter at any time during the term, 
could compel the lessor to keep the premises 
vacant for the same period and yet, by omit-
ting to enter, he could preclude a suit against
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himself for the rent. I think the cases of In-
man vs. Stamp and Edge vs. Stafford decided 
nothing more than that a snit for damages 
cannot be brought on an agreement that the 
lessee Will take actual possession of the prem-
ises. * * * The conclusion, to Which I
have come on this branch of the case is that, 
by a jtist consideration of the statute of ^0 
frauds, a parol lease, not exceeding three years 
from the making, and reserving rent from the 
proportion designated, is good from its incep-
tion, and will support an action for the rent 
in arrear without any entry having been made 
upon the premises by the lessee/’

The Supreme Court of the State of Indiana dis-
cussed the Edge case in Hoffman vs. Starks, 31 
Ind., 474, in connection with its companion case 
(Inman vs. Stamp), and refused to follow it, and 
held that the parties to a parol tease of lands for 
one year could hare such remedies for violation of 
the contract as would appertain to violations of 
other contracts.

In the case of Young vs. Bake, 5 Y. Y., 463, the 
doctrine of the Edge case was repudiated, and it 
Was held that a present oral lease of land, not 
exceeding three years, to commence in the future, 
Was not within the statute of frauds and was en-
forceable, and that such a lease passed a present 
interest m the term to the lessee.

In the case of Beacer vs. Flues, 64 K. Y., 518, 
Chief Justice Church held that a parol lease of 
premises for a year, to commence in the future, 
Was not an executory contract prior to the time of 
taking possession, but that it vested a present in-
terest in the term and could not he rescinded by 
either party alone, and that where the lessee refused

20
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to perform the lessor was not required to lease 1x> 
another if he had an opportunity and is not con-
fined to his remedy for actual damages, and that 
he may refuse to accept rescission and hold the 
lessee liable for the rent. This case was cited with 
approval in the case of Whiting vs. O'hlerl, 52 
Mich., 463, and in Gano vs. Chicago Rwy. Co., 60 
Wise., 12.

But aside from this there was evidence that de-
fendant was in possession after August 1st, 19l4y 
when the new lease commenced. Testimony of Mrs. 
Levenson, page 16.

We submit that the only question involved is : 
Was there a renewal of the lease? The jury said 
there was, and, on a rule to show cause, the ver-
dict was approved. W e think this determines the 
matter and hence we earnestly insist’that the judg- 

2q  ment of the Circuit Court should he affirmed.

Respectfully submitted,

WELLER & LICHTENSTEIN,
Attorneys for Appellee,
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Arthur W. Cross, Law Printer, 243 Market Street, Newark, N. J,. \

New Jersey Court of Error's and Appeals
L e v e n s o n  W r e c k in g  Co mp a n y ,

Plaintiff-Appellee,
vs.

(x a t t i-M c Qu a d e  Co mp a n y ,
Defendant-Appellant.

b r i e f  o f  M c D e r m o t t  &  e n r i g h t , f o r  a p p e l l a n t

Defendant appeals from a judgment entered in the Hudson 
County Circuit Court in favor of the plaintiff for $1,158.91, 
inclusive of costs.

The complaint recites (1) that prior to July 1, 1914, plaintiff, 
a corporation, entered into an agreement with the defendant, a 
corporation, whereby plaintiff rented to the defendant two 
stable buildings, Nos. 1415 and 1417 Grand street, Hoboken, for 
the term of one year from July 1, 1914, at the yearly rent of 
$1,200, payable in monthly instalments of $100 the first day 
of each and every month in advance.

(2) That the defendant rented thè premises and agreed to 
pay the rent aforesaid;

(3) That defendant continued in possession of the premises 
after the making of the lease and up to July 31, 1914;

(4) That the defendant, in pursuance of the terms of the 
lease and on or about July 1, 1914, paid plaintiff the sum of 
$100 for the first month’s rent under said lease for The month 
beginning July 1 and ending July 31, 1914;

(5) That on said 31st day of July, 1914, defendant, without 
•consent of plaintiff, vacated the premises and has since that 
time refused and neglected to pay rent. Plaintiff demands the 
rent for the year.

Defendant answering said that it admitted continuing in pos-
session o f the premises until July 31, 1914, but said that its 
possession was not under any such lease as was mentioned in 
the complaint, but that the defendant’s possession was under a

Action at Law.

On Appeal from 
Hudson County 
Circuit Court.
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lease made between the parties in writing dated August 1, 1912, 
which expired August 1, 1913, and which was verbally renewed 
for one year additional and expired August 1, 1914, and prior 
to which last-mentioned date defendant quit the premises. De-
fendant denied making any such lease as was alleged in the 
complaint; admitted that it paid the rent for the month of July, 
1914, but averred that the payment was under the prior lease 
which terminated as above mentioned. At the conclusion of

;he premises under the alleged lease that was sued upon.
On the trial defendant moved for permission to add an addi-

tional defense, namely, that plaintiff conveyed to the Levenson 
Lumber Company, a New Jersey corporation, by deed dated 
May 4, 1914, recorded May 5, 1914, in Liber 1183 of Deeds for 
Hudson County, page 133, the lands and premises on which the 
stables mentioned in plaintiff’s complaint are located, and that 
plaintiff did not have title to these premises at the time the 
alleged lease was alleged to have been made and at the times 
mentioned in plaintiff’s complaint (bottom p. 52, top p. 53). 
The Trial Court refused to permit this amendment for the 
reason that the facts sought to be pleaded in the answer as 
amended did not constitute in law a defense, on the theory that 
a tenant cannot raise the question of his landlord’s title (pp. 
55, 56). The Court expressly said that the motion was not 
denied on discretionary grounds, but solely on the question of 
law, and allowed an exception to the ruling.

The defendant on its case offered in evidence the record of 
the deed from the plaintiff corporation to the Levenson Lum-
ber Company, a New Jersey corporation above mentioned, 
showing that prior to the time when the alleged negotiations 
between plaintiff and defendant for the making of a new lease 
for a year was alleged to have been entered into the plaintiff 
did not have title to the lands and premises, and the offer was 
overruled and an exception taken.

The witness relied upon by plaintiff to prove that a lease was 
made between the parties was Mrs. Helen Levenson, wife of 
Morris Levenson, one of the officers of the plaintiff corporation. 
Mrs  ̂ Levenson said that she held the office of vice-president 
and director of the plaintiff corporation; that she made a ver-
bal agreement to lease the premises in question with Mr. Gallo-
way, secretary of the defendant corporation. Mr. Galloway 
denied making any such agreement. There was no writing

plaintiff conceded that defendant was never in posses-
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between the parties wherein they agreed to lease, or leased the 
premises. In fact, on July 7, 1914, the defendant in writing 
notified the plaintiff that it had made other arrangements re-
garding a stable and would vacate plaintiff’s stable on July 31 
— “ at which time our lease expires.”  Messrs. Weller & Lich-
tenstein, replying to this letter under date o f July 9, acknowl-
edged receipt of the letter and said: “ We have been requested 
to inform you that in the event of your vacating the premises, 
on the date mentioned that it is the intention of our client to 
hold you responsible until the expiration of the term of your 
lease, which we understand does not expire on July 31, as you 
state.”

One would suppose that if a lease or an agreement to lease 
were made that Mrs. Levenson, who alleges that she made it for 
the plaintiff, would be able to express its terms with some 
degree of certainty. She told at least four different versions 
of the transaction. She said first, page 19, that during some 
time in June, 1914, over the telephone Mr. Galloway said:

‘ ‘ ‘ Mrs. Levenson, if you care to have our people stay 
another year you better get busy on a sewer. ’ I said, 
‘ All right.’ And he said, ‘ There are several other re-
pairs, but I would have to come over and show you what 
is to be done.’ I said, ‘ All right, you could do that.’ 
Then he came over the following day and he said to me, 
‘ You come down to the.stable with me and I will show 
you what is to be done, ’ and I did go down, and there was 
a leak in the roof, some glass was broken in the stalls, 
and some of the wainscoting was ripped, and he also 
wanted a sewer, and I said, ‘ All right, we will take care 
of it immediately,’ and he said, ‘ All right, if you do that 
we are going to stay another year,’ and I promised we 
would get busy at once, and we did. That was the last 
conversation I had with Mr. Galloway”  (pp. 19-20).

She said, page 20, that this was the latter part of June, 1914.
On cross examination Mrs. Levenson testified that the repairs 

were finished around the 15th or 16th of July (page 27, lines 
10 to 20). On page 29, line 30, Mrs. Levenson said that Mr. 
Galloway said he would stay another year “ if I would do all 
that work,”  and I said 1 would do the work (page 29, line 39). 
She qualified this on page 30 by saying:

“ Q Is that all he said? A  And all other little re-
pairs that were to be done”  (line 8).
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On page 30, line 18, Mrs. Levenson said that when Mr. Gallo-
way called her on the. telephone he said:

“ i ‘ Now, Mrs. Levenson, if you want us to stay for 
another year you will have to do repairs, but I bstter 
come over and show you what is to be done.’ I said, All 
right,’ and he told me he was busy that day but he would 
come over the following day. He came over to our 
office to take me down to the stable to show me what was 
td be done with the stalls” ;

and page 31 she testified that she went with him. She could 
not say what day it was, what time of the day she went, and 
could not give any of the details (pp. 30-31). Page 33 Mrs. 
Levenson kept repeating that “ if we would do the work he 
would stay another year”  (p. 33, h 8). She said that when 
Mr. Galloway called her on the telephone and said that he 
wanted repairs she agreed instantly to do what he asked, with-
out regard to how extensive or expensive the job would be (p. 
33). She testified, pages 44 and 45, that when she went to the 
stable Mr. Galloway showed her the condition of it and what 
should be done. He pointed out that the wainscoting needed 
repairs, the skylight, broken glass to be repaired, and page 35, 
line 9, she testified:

“ Well, he didn’t mind the glass and all that so much 
as the sewer. He said if we put a sewer in and con-
creted the floor he would stay for another year, and 1
said, ‘ Yes, we would do it.’ ■

iQ Did you know at that time what it would cost to 
do it? A  I said before that I did not know what it 
would cost.”

A  long time before the trial of the action in the Circuit Court 
Mrs. Levenson testified in a suit on the same transaction in the 
Second District Court of Jersey City as follows (p. 36, 1. 38): 
She said then that Mr. Galloway said to her over the telephone:

n i ;‘Mrs. Levenson, if you want us to renew the lease 
for a whole year vou had better hurry and fix the stable 
up for us.’ I  said, ‘ What do you want done ? He said, 
‘We want a sewer put in and also some of the stalls 
should be repaired,’ and I said we would do it.

The Court, noticing the difference in Mrs. Levenson s testi-
mony, examined her about what the conversation was—pages 
44, 45 and 46— as follows:

“ Q You have told us that Mr. Galloway said this, oi 
practically this, to you: ‘ I f you want us to stay another
vear vou will have to make these repairs, or Some re-
pairs.’ Is that correct? Is that one of the things? Did 
he say that to you? A  Did he say that to me? le s , sir.
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Q Now when did he say that to you! On more than 
one occasion? What occasion was it? A  It was over 
the telephone.”

Again, at top of page 45, Mrs. Levenson said:
¡“ A  Well, when he came over the following day he 

said, ‘We would stay another year i f  you would put the 
sewer in and do all these necessary repairs.’ ”

Page 45, line 20, in reply to the Court’s question, she said 
that Calloway told her:

“  ‘ I f you want us to stay another year you will have 
to make repairs.’ ”

Page 45, line 22, Mrs. Levenson testified that Mr. Calloway 
said: “ If we would do that he would stay another year.”  At 
the bottom of page 45 Mrs. Levenson testified that when Mr. 
Calloway came to her office he said:

“  ‘ You come down and I will show you what is to be 
done,’ and he said, ‘ The stable is in bad condition on 
account of no sewer, and if you want us to renew the 
lease for another year put a sewer in ’. ”

On page 46 she testified that he said that down in the stable 
and he said it in the office. He said: “ I f  you want us to stay 
another year you better do that.”

Mr. Calloway, for the defendant, denied having any such 
conversations with Mrs. Levenson, and he denied, furthermore, 
that he ever was in the stables with Mrs. Levenson, and there 
was absolutely no corroboration for Mrs. Levenson’s testimony 
to the effect that Calloway had any such conversation with her 
or that she was in the stable with him.

Mr. Bernstein, a great friend of the Levensons, testified 
(pagq 58) that Calloway came to the office one day and asked 
for Mrs. Levenson, and he asked her:

“ How about the repairs, or the— rather, the sewer and 
the concrete floor of the stable which they wanted to have 
done, because the lease—because they wanted to stay 
there, and therefore wanted to have that done”  (p. 58, 11. 
10 to 20).

On page 62 Mr. Bernstein testified that Calloway said when 
he came in :

“  ‘ He said that he came there to see her with reference 
to the stable and he wanted the sewer fixed, he wanted 
some stalls fixed, and he wanted some other things done 
there.’ ”

He said, top page 64, that Mrs. Levenson said that she would 
have that attended to; that she would do it.
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“ Q Was that all that you heard said? A  That is 
all”  (p. 64, 1. 4).

The same witness had testified before Judge Blair in the 
Second District Court that he was busy and he would not be 
sure as to what happened between these two people (p. 66, 11. 
3 and 4).

The testimony of Mrs. Levenson indicates no more than com-
plaints by a tenant to his landlord about the condition of the 
demised premises and asking that repairs be made. Certainly 
it does not constitute a lease, nor does it establish a contract 
to make a lease.

Plaintiff’s Exhibit P. 2, admitted over objection, shows that 
on July 1, 1914, one Bernstein gave an estimate to Levenson 
Wrecking Company to install two drains, and that on July 2 
the plaintiff accepted the estimate, but this work had not been 
done at the time the defendant notified the plaintiff in writing- 
on July 7th that it would quit the premises at the end of the 
existing term, July 31, 1914. Certain repairs were made in the 
premises by the plaintiff, but we submit that that testimony is 
immaterial.

In defense Mr. Galloway denied that he went to the plaintiff’s 
office, denied that he made any agreement to occupy the prem-
ises for another year, and proved conclusively that the prem-
ises were quit and everything of the defendant’s was moved out 
by the 31st day of July, 1914. He said that before the letter of 
July 7th was written he had not told the Levenson Wrecking 
Company or anybody for them that the defendant would con-
tinue over for another year, or make a new lease (p. 90). He 
said that the condition of the stable at the time the letter of 
July 7th was written was very unsanitary; that there was no 
sewer; that the water came up and the horses were wet at night 
and that he acted on their veterinary’s advice (p. 90, 1. 20). 
Mr. Galloway said that a sewer was put in in July, 1914, but 
that it was not at his request (p. 90, 1. 38). He said that on 
Juliy 8th Mr. Levenson, after receipt of defendant’s letter of 
July 7th, came to see Mr. Galloway and said that he was sur-
prised to get the letter and wanted to know if the defendant 
would reconsider, and Mr. Galloway said, “ No, that we had 
made other arrangements”  (p. 91, 1. 20). Mr Levenson said 
then he would have to see his attorney (p. 91, 1. 22). At that 
time Mr. Levenson said nothing about defendant having already 
made a new lease and he did not claim that the defendant was
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Ged up to a new lease for the year following (p. 91, 1. 30). Mr. 
Galloway testified that their new lease for other stables had 
been drawn up in the office* of Smith & Bowman, 38 Park Row, 
New York, on July 5th, 1914 (p. 93, 1. 10), but it was not signed 
until later. Mr. Galloway testified that he spoke to Mrs. Leven- 
son on the telephone about the 15th of June, 1914 (p. 91, line 
38), and on page 94 he said that the purpose of calling her up 
was to notify her that they did not want the stable for another 
year. He said that Mrs. Levenson asked him why he was going 
to give up the premises and “ I told her that our veterinary had 
advised us not to re-rent the premises on account of the un-
sanitary condition”  (p. 94, 1. 36).

Mr. Farr, manager of defendant’s Philadelphia office, was 
in the Hoboken office in the month of June, 1914, when Mr. 
Galloway was talking, and he remembered hearing Mr. Gallo-
way say to somebody on the telephone “ We will not renew the 
lease”  (p. 118, 1. 35). Mr. Galloway testified that that was the 
conversation over the telephone that he had with Mrs. Leven-
son (p. 117).

It was stated in the complaint that the defendant had quit the 
premises on July 31, 1914 (p. 2, par, 5), and although Mrs. 
Levenson attempted to show that some of defendant’s material 
Were left in the stable after that date, it was conclusively 
proved by the defendant’s witnesses that all of the defendant’s 
materials o f every nature and description had been removed 
from the premises by July 31st, and at the close of the case 
plaintiff’s counsel stated: “ We are willing to stand as the
complaint says.”  This concession leaves no controversy upon 
the fact that defendant was never in possession a day, even 
under the term for which rent is claimed.

Despite the fact that the complaint claimed one year’s rent 
beginning July 1, 1914, alleging the term to have begun on that 
date, it was conceded on the trial that the rent for the month 
of July, which was paid, was the rent for the last month of the 
year due under the then existing lease. Consequently, the jury 
returned a verdict in favor of the plaintiff for eleven months’ 
rent, or $1,100.
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The Court allowed a rule to show cause, reserving the fol-
lowing exceptions as grounds of appeal:

GROUNDS OF APPEAL RELIED UPON
1. The refusal of the Court to direct a verdict in favor of 

the defendant.
2. Because the Court refused to permit an additional de-

fense to be filed showing that the plaintiff before the term 
alleged had begun had conveyed the lands and premises to a 
third party and was not the owner of the lands and premises 
at the times mentioned in the plaintiff’s complaint, the Court 
refusing to make the amendment solely because the tenant can-
not raise the question of his landlord’s title.

3. Because the Trial Court refused to allow in evidence a 
deed dated May 4, 1914, from the plaintiff conveying the lands 
and premises described in the complaint to the Levenson Lum-
ber Company, a New Jersey corporation.

4. Because the Court refused to charge the jury as follows 
(second request to chargé, p. 163) :

“ Plaintiff contends that prior to July 1st, 1914, plain-
tiff rented to defendant and defendant rented of plain- 

. tiff certain premises in Hoboken. Before plaintiff could 
rent such premises to defendant, it must, o f course, have 
either been the owners of such premises or have had 
some right to rent to defendant. Plaintiff has given no 
evidence on this point whatever, and you must therefore 
find for defendant. ’ ’

5. Because the Court refused to charge defendant’s third 
request, as follows (p. 164) :

“ There is no presumption in this case that plaintiff 
owned the premises 1415-1417 Grand street, Hoboken, 
nor has defendant admitted that fact.”

6. Because the Trial Court refused to charge defendant’s 
fourth request to charge, as follows (p. 164) :

‘ ‘ Plaintiff is not entitled to more than six cents dam-
ages, if entitled to anything.”

7. Because the Trial Court charged the jury:
“ I f  there is a verdict at all, the verdict can only be for 

the period of eleven months at $100 per month.”  
over the objection of the defendant.

8. Because the Circuit Court entered judgment in favor of 
the plaintiff and against the defendant for the sum of $1,100, 
whereas judgment should have been for the defendant.
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The Court allowed an exception to his refusal to direct a 
verdict in favor of the defendant; the defendant properly ob-
jected to the portions of the charge above mentioned (p. 163) 
and to the refusal of the Court to charge the defendant’s sev-* 
eral requests to charge.

The Court in its rule to show cause (pp. 4-5) expressly re-
served defendant’s exceptions as above stated, stating in the 
rule “ and they hereby are expressly reserved as reasons for 
appeal.”  •

The conclusions of the Trial Court on the rule to show cause 
(pp. 5-6) show that none of the above grounds of appeal were 
argued or considered on the rule to show cause.

The motion for the direction of a verdict (p. 152) was made 
on the grounds: first, that the allegations in the complaint had 
not been proved; second, that there was no lease proved be-
tween the parties; third, plaintiff has not properly proved 
damages; has not proved that it was the owner of the premises 
the 1st of August, 1914, and continuously thereafter until the 
end of the year, which would be July 31st, 1915.

(This part of the motion was contained in the motion to non-
suit (p. 86), which was included in the motion for a direction.)

The further grounds were urged that there was no mutuality 
in the contract; no consideration for the contract alleged; that 
there was no holding over and no recognition of the plaintiff as 
landlord, and no relation of landlord and tenant between the par-
ties after July 31, 1914, and, further, that the alleged verbal 
contract entered into, as contended in June, 1914, was a con-
tract not to be performed within one year, and hence void 
under the statute of frauds.

All of the above grounds are relied upon for reversal of the 
judgment.

POINT I.
There was no lease proved for the term mentioned in the 

complaint.
The parties entered into a written lease dated August 1, 1912 

(p. 164 to 169, inc.). This lease was for the term of one year 
to the first day of August, 1913. By consent of the parties 
the term which ended August 1, 1913, was extended for another 
year, and the term expired August 1, 1914. On July 7, 1914,
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defendant wrote plaintiff a letter (p. 172, Exhibit P. 4) advis-
ing that defendant had made other arrangements regarding a 
stable and would vacate plaintiff’s premises on July 31st, 1914. 
“ at which time our lease expires.”

The conversations testified to by Mrs. Levenson, a number 
of which are abstracted above, do not prove the allegations in 
paragraph 1 of the complaint; “ that prior to July 1, 1914, 
plaintiff entered into an agreement with the defendant whereby 
the plaintiff rented to the defendant the stables 1415-1417 Grand 
street, Hoboken, for the term of one year from the first day 
o f July, 1914, at the yearly rent of $1,200, payable in monthly 
payments of $100 each on the first day of each and every month, 
in advance.”

Taking the most favorable construction of the conversations 
related by Mrs. Levenson, all that Mr. Galloway did was 
to agree that if plaintiff would make certain repairs, the de-
fendant would enter into a lease for another year.

A  promise to enter into a lease at a future date is certainly 
not a lease.

Goldberg v. Wood, 90 N. Y. S., 427.
Hill v. Coal Valley Min. Co., 103 111., 41.

At best, a contract to enter into a lease is an executory 
contract. The letter from the defendant to plaintiff of July 
7th, terminated any alleged agreement, even supposing there was 
an executory contract to enter into a lease.

I f  it be argued that the conversations related by Mrs. Leven-
son constitute a lease, the natural query is what were the 
terms thereof; when was the term to begin; when was it to 
end; what was the rent; how was it to be paid, &c. % There 
is nothing in Mrs. Levenson’s testimony that can be con-
strued into a renewal of the then existing lease, either for 
one year, two years or longer. Giving her testimony the most 
favorable construction for plaintiff, there was no lease assented 
to by the parties from July 1, 1914, to July 1, 1915, as pleaded.

“ There is no contract unless the parties thereto assent; 
and they must assent to the same thing in the same sense.”

Parsons on Contracts, Vol. 2, 6th Ed., Sect. 499, Chap. 2.
It is .elemental that plaintiff’s proofs must support the 

case made out in the complaint. They must conform to 
the allegations in the complaint before the plaintiff can 
recover.

80 Atl., 623, 638; 67 Atl., 153; 78 Atl., 609.
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Any damages that might be recoverable for the breach of 
an agreement to enter into a lease would be damages for breach 
of the agreement. Rent, as such, was not recoverable under 
any view of the testimony. The most damages that plaintiff 
might recover would be the money expended by plaint iff "Up fd  
the date defendant’s letter of July 7th was written, when 
the plaintiff was notified that defendant would vacate at the 
expiration of its then existing term.

The law does not even permit such damages to be recovered.

Edge v. Strafford, 1 Crompton & Jervis, p. 391.
148 English Reprint, p. 1474.

Rent could be recovered only on the theory that plaintiff 
was the landlord, and defendant was the tenant.

By no fair construction of any of the proofs can it be 
said that plaintiff was the landlord of this defendant after July 
31, 1914, or that defendant was the tenant after that date.

On the contrary, the proofs and pleadings are convincing 
that on July 31st the defendant quit the premises and refused 
to recognize the plaintiff as its landlord, and contended at all 
times that all relations between plaintiff and defendant ceased 
July 31st, 1914, and yet it was on the theory that a new 
tenancy commencing July 1, 1914, was created, that the plain-
tiff recovered.

I f  the jury had found that a new term had been created from 
August 1, 1914, until August 1, 1915, the plaintiff would have 
been entitled, on the theory of the plaintiff’s case, to $1,200, 
or the rent for one year.

Plaintiff’s theory was that the new term began July 1, 1914, 
and ended July 1, 1915. But the rent for the month of July 
was due for the last month of the term ending July 31st, 1914. 
Therefore, we contend that the Jury did not find that a lease 
was entered into between the parties, as stated in the complaint.

The judgment therefore should be reversed.
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POINT II.
Plaintiff did not prove that it owned the reversion and con-

sequently did not make out one of the essential elements of 
its case.

Plaintiff pleaded a lease; defendant pleaded no lease. In this 
condition of the pleadings, it was incumbent on plaintiff to 
prove, as part of its case, a valid agreement capable of being 
enforced.

Ridgeway v. Wharton, 3 DeG. M. & G., 67 (.
The third question asked Mrs. Levenson on her direct ex-

amination was:
“ Q Did the Levenson Wrecking Company at that time 

own any property in Hoboken? A Yes.
Mr. Carpenter. I object to that; that is a con-

clusion of law; I ask that the deeds be proved.”  
(After argument) “ The Court. I understand the 

formal proof is exacted, and I will not strike this 
out at present, but wait and see”  (p. 14).

Plaintiff did not produce the formal proof of ownership of 
the property in question which was exacted and the answer of 
the witness that the plaintiff did own some land in Hoboken, 
is not proof that it owned the property in question at the time 
the alleged lease was entered into, and during the times men-
tioned in the complaint.

Under the pleadings in this case there can be no presump-
tion as to ownership. That was an essential part of the plain-
tiff’s case.

Since rent is an incident to the reversion (Condit v. Neigh-
bor, 13 N. J. Law, 83; Abbott v. Hanson, 24 N. J. Law, 493; 
Mills v. Boylan, 22 N. J. L. J., 148) the plaintiff was not 
entitled to recover rent without owning the reversion. And 
since plaintiff did not prove ownership of the reversion, and 
since it was not admitted, what right did the plaintiff have to 
rent? I f  plaintiff did not have title to the reversion, how 
could the plaintiff be damaged by the defendant not perform-
ing the terms of the alleged lease or agreement to make a 
lease, which ever this was? The person who would be dam-
aged by non-payment o f rent would be the owner of the free-
hold, and not anyone who might sue for breach o f an alleged 
contract to lease.

Thus it appears that an essential part of plaintiff’s case was 
proof of ownership of the property in question.
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“ The right to the rent passed to the grantee of the 
reversion under the deeds, with the title which he thereby 
acquired. I f there was no title in the grantee there was 
no right to the rent, and it could not be held that he had 
any right to the rent until it was determined that the title 
was vested in him by the conveyance. ’ ’ Van Syckle, J in 
Messier v. Fleming, 51 N. J. Law, p. 111.

Because o f failure o f proof on this point, the Court should 
have directed a verdict for the defendant.

POINT III.

The Trial Court erred in refusing to permit defendant to 
amend its answer by pleading that plaintiff had conveyed 
away the lands and premises before the alleged agreement 
was made.

Counsel asked permission to add “ as an additional defense 
that the plaintiff had conveyed to the Levenson Lumber Com-
pany, by deed dated May 4, 1914, recorded in Liber 1183 of 
Deeds, p. 133, the lands and premises mentioned in plaintiff’s 
complaint, and that the plaintiff did not have title to those 
lands and premises at the time the alleged lease was alleged 
to have been made and at the times mentioned in plaintiff’s com-
plaint (pp. 52 and 53).

The trial Court, after considerable argument, said:
“ The attack upon your landlord’s title cannot be urged 

as a defense, and it is upon that ground that I deny the 
motion to amend, not upon the ground of discretion, be-
cause I fully agree with you, if  I deny it upon that 
ground, it would not leave you in any position to have 
the correctness of that ruling tested. I deny the motion 
and the application to amend solely on the ground urged 
by Mr. Tiffany that the rule is against you and that you 
cannot raise the question of your landlord’s title”  (n. 
56).

Exception was thereupon allowed.
Since the owner of the reversion is entitled to the rent 

(Mlessler v. Fleming, 41 N. J. Law, p. I l l ,  supra), one o f the 
most important defenses that the defendant could have inter-
posed was that plaintiff did not own the reversion at any of 
the times complained of and was, therefore, not entitled to re-
ceive the rent. Had defendant admitted making a lease with 
the plaintiff, and had the plaintiff conveyed the premises to a 
third party after the making o f such a lease, we urge that the
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defendant still would have been entitled to plead that the plain-
tiff had conveyed the premises and was no longer the owner 
and no longer entitled to the rent, but that the owner of tha 
reversion was entitled thereto.

This was not a case where the tenant was estopped from 
denying the landlord’s title, but it was a direct denial of the 
plaintiff’s right to receive any rent whatsoever, whether a 
lease was made, or not.

It was, therefore, error for the Court to refuse to permit 
the amendment and to allow the deed hereinafter mentioned 
to be offered in evidence.

POINT IV.

The Court erred in refusing to allow in evidence the deed 
from  plaintiff conveying the premises to a third party.

Defendant offered in evidence (pp. 147, 148) the record of a 
deed from the Levenson Wrecking Co.., plaintiff, to the Leven- 
son Lumber Company, contained in Liber 1183 of Deeds, p. 
133, whereby the plaintiff conveyed the premises alleged to have 
been demised on May 4, 1914. The deed conveyed all the 
tenements, hereditaments and appurtenances thereunto belong-
ing or in anywise appertaining and the reversion and reversions, 
remainder and remainders, rents, issues and profits thereof, 
etc. (p. 148).

It was conceded that this deed described the lands and 
premises mentioned in the complaint. (Mr. Tiffany, p. 148, 
lines 10, 11, 12, 13.)

This deed was admissible on several theories.
In the first place, Mrs. Levenson had testified, (p. 14) that 

the Levenson Wrecking Company owned property in Hoboken 
in 1914. This being an action for rent to which the owner of 
the reversion Was entitled, and, on plaintiff’s theory, it being 
presumed that the plaintiff without proof of title was entitled 
to rent, proof of a conveyance of the very lands and prem-
ises mentioned in the complaint, was proper as proving that, 
first, plaintiff was not the owner of the reversion and the 
rent, and, second, as bringing in issue the veracity of Mrs. 
Levenson’s testimony on page 14 that the plaintiff company 
owned property in Hoboken.
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The deed was admissible for a further reason : Mrs. Levin-
son had testified that she made an agreement to lease the lands 
and premises described in the complaint to the defendant com-
pany in the month of June, 1914. Mr. Galloway, defendant’s 
secretary, with whom she testified she had the conversations, 
denied having made the statements attributed to him, and hav-
ing had the conversations related on the plaintiff’s part. As 
corroboration of Mr. Galloway’s testimony, the defendant was 
entitled to show not only a denial of the conversations, but, 
also, evidence that the plaintiff was not even the owner of the 
lands and premises, and hence had no right to lease them.

On either of these theories, the deed was admissible in evi-
dence, and the Court erred in rejecting it.

POINT V.

Defendant denying that it made a lease, was not estopped 
to show plaintiff did not have title.

** The foundation of the estoppel is the occupation of 
the premises by the permission of the landlord. The 
estoppel is in pais and does not depend upon the lease, 
but is founded upon the possession, and is as operative 
after the conclusion of the- lease as before, and until that 
possession is ended. A  lessee who never takes posses-
sion under the lease is not estopped to deny the land-
lord’s title.”

“ Before an estoppel will arise in favor of the landlord 
as against the tenant there must be a tenancy in fact, 
created by contract and not bv operation of law.”  (24 
Cyc., p. 937.) * k

See also 18 Am. £  Eng. Ency. of Law, 2nd Ed., 414..
James v. Hutchinson, 73 W. Va., 488, 491.
Ireton v. Ireton, 59 Kansas, 95.
Nerbooth v. Althouse, 8 Watts. Pa., 427.
Claridge v. Mackenzie, 4 Manning & Granger, 143.

Since the defendant quit the premises July 31st, 1914, which 
admittedly was the last day of the term of the lease between 
the parties, which began August 1, 1913, and since the defend-
ant at all times thereafter denied being plaintiff’s tenant, the 
estoppel theory should not operate in favor o f plaintiff, par-
ticularly where the defendant had pleaded that it had made 
no lease with the plaintiff for the term in question.

Andrews v. Woodcock, 14 Iowa, 397.
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B a l d w in , C. J. W e think that defendant, under his 
plea of failure of consideration, could show that the 
plaintiff was not in possession of the property leased, 
arid therefore could not comply with his contract with 
defendant; and this he could do without placing him-
self in the position of a tenant disputing the title of his 
landlord”  (p. 398).

Wright v. Graves, 80 Ala., 416.
McDevitt v. Sullivan, 8 Cal., 592-596.
Fuller y . Sweet, 30 Mich., 237.

“ Where a person in possession agrees by parol to 
pay money to a person out of possession, and who has 
no title, it is impossible to find any sensible ground for 
sustaining such a promise which would not sustain any 
other promise made without consideration. Where there 
is an indenture there is, at common law, a presumed con-
sideration, which may render it also reasonable enough, 
under ordinary circumstances, to require a landlord to 
be put back in statu quo.

“ But a person who never had or gave up possession to 
the tenant is left in statu quo by the tenant’s remaining 
in possession, and in reason should have no further claim. 
I f  he has, it must be by some peculiar and anomolous 
rule, for which we have found no support. Such a rela-
tion, i f  valid at all, must rest on a valid contract, and 
the only consideration for the contract would be the 
proof of title, not covering merely the period of tenancy, 
but outlasting it. When that is proved a right to pos-
session is proved with it, and a further holding by the 
tenant would be wrongful, and subject him to eviction. 
But whether it could be made the basis of an implied 
contract to pay rent any longer is a different question, 
which does not arise in this case, as there is no such 
proof.

“ Accordingly it has been regarded as competent in all 
cases where the tenant has not received possession from 
a party who claims rent, to authorize the claimant’s title 
to be investigated, unless there is some other growud of 
estoppel. ’ ’

Campbell, J., in Fuller v. Sweet, 30 Mich., 237.
See also: Clary v. O’Shea, 72 Minn., 105 is to the 

same effect.
Fenner v. Duplock, 2 Bing., 10.

Tenant can show expiration of landlord’s title.
Randolph v. Carlton, 8 Ala., 606.

Tenant can deny title when out of possession.
Zimmerman v. Marckland, 23 Iowa, 474.
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In Lane v. Young, 66 Hun. (N. Y.) 563, an action before a 
justice o f the peace, the complainant alleged that one John 
S, Lane in his lifetime rented the premises to the defendants 
at a stipulated monthly rent to commence on August 1, 1889; 
that on Nov. 3, 1889, the lessor died intestate, leaving the plain-
tiff his only heir-at-law; and that since the lessor’s death, 
the defendants had paid the rent accruing to plaintiff except 
the balance due, for which this action was brought. Defend-
ants gave notice that they disputed that John S. Lane was 
the owner of the premises at the time of his death, and there-
upon moved that the complaint be dismissed on the ground 
that the title to real property in question was disputed by the 
defendants. The justice granted the motion and the complaint 
was dismissed. Thereupon plaintiff appealed to the County 
Court, which Court reversed the verdict o f the justice. There-
upon defendants appealed to the Appellate Division of the 
Fifth Department.

In reversing the judgment of the County Court, the A p-
pellate Division of the Fifth Department, per Dwight, P . J ., 
said:

“ Under the former of the two allegations, viz., that 
the plaintiff has succeeded to the title of her deceased 
son, it was necessary that, it should appear, either by 
direct proof or by implication, that title was in the son 
at the time of his death; and this it was which the de-
fendants proposed to dispute; and this they were en-
titled to dispute. T hey adm itted the title o f their lessor, 
at the tim e, by entering into possession  under a lease 
from  him, and they are estopped  to deny what they have 
thus admitted. B ut the estoppel goes  no further

In Cohen  v. C arpenter, 128 A. D. 862, it was held that a sub-
tenant sought to be dispossessed on summary proceedings 
might show that his lessor’s lease had expired by a lawful 
re-entry of the owner of the premises.

There are numerous cases holding that a tenant, who has 
gone into possession, may not deny that his landlord had title 
at the time of the making of the lease, but in every such case 
there was an actual taking of possession by the tenant.

There are also numerous cases holding that a tenant can 
deny his landlord’s title after he is out of possession. It is 
(dear, therefore, from the authorities, that the estoppel of the 
tenant depends upon possession, and unless there is possession, 
there is no estoppel. For instance, a tenant who has been 
ousted by one having a paramount title may, in an action for 
rent by his lessor, prove such paramount title.
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PO IN T V I.

On the authority o f  Edge v. Strafford, 1 Crom pton &  Jervis, 
p. 391, 148 English Reprint, p. 1474, the judgm ent should be 
reversed.

The above mentioned case is strikingly similar to the case 
at bar and holds that the landlord under the circumstances 
cannot recover either on the express agreement to become a 
tenant, where the tenant does not take possession, or upon 
assumpsit, nor on a count for use and occupation.

It is submitted that the judgment under review should be 
reversed.

M c D e r m o t t  &  e n r i g h t ,
A ttorn eys  fo r  A ppellant.

} Ja m e s  D . Ca r p e n t e r , Jr .,
O f Counsel.






	Untitled

