
rr-=-===:::;:===:::=:::;::::==============================================~:=:;-i 
·------------------~ I 

BULLETIN 398 

::;----------------~---·-

The Commissioner is gone. He who breathed lHe 
:Lnto the pages of these bulletins will meet with 
you no more. At Charleston, South Carolina, in 
the early morning of Monday, April twenty-second, 
he died after an c:;.pparent recovery from a grave 
illness of a month 1 s du:t·ation. · 

.After the dismal era of Prohibition, amid a 
multitude of' problems, he wrote a law, moulded a 
department into o. vwrking whole, taught a staff 
of men and women his wEcy, and built a nation--wide 
reputation. He knew th&t a state department was 
as good as people thought it vms. They believed 
in him.· 

These bulletins were in a 
real sense his monument. 
Unit by unit he built it. 
He said often that his pen 
was his svwrd. 

May_the future conduct of. the department be 
such that D. FREDElUCK BUHNETT could hold his 
head high and be proud of the continuing results 
of his handiwork. 

ACTING COMMISSIONER 
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1. SEIZURES· - CONFISCATION PEOCEEDINGS - PROPEHTY FORFEITED, 
PADLOCK ORDERED. 

In the Matter of the Seizure· ) 
on February 1, 1940 of a still, 
etc., at 221 North Pennsylvania ) 
Avenue, in the City of Atlantic 
City, County of Atlantic and ) 
State of New Jerseye 

- ) . 

Case 5671 

ON HEARING 
. CONCLUSIONS AND OEDER 

Harry Castelbaurn) Esq., Attorney for the Department of 
Alcoholic Beverage Control. 

On February 1, 1940, j_nvestigators of this Department, 
in coopera.tion wj_ th Atlantic City Police, seized an unregis­
tered "bootlegn still (in operation), together with a quantity 
of appurtenant paraphernalia, at 221 North Pennsylvania .Avenue.'.! 
Atlantic City. 

At a hearing held to determine whether the seized 
property should be confiscated and the buj_lding padlocked, 
no one appearGd to cont0st the proceedings. 

Thereafter, a firm of attorneys advised that they had 
been retained by the owner of the premises and requested an op­
portunity to present such facts as would r(3liGvc the owner from 
the padlock peno.l ty. A supplc:mentnl hearing was· gro.n tcd but no 
one~ c:.ppearcd on tho day set; ins tend.? a commtmicnti.on was re­
ceJ.ved from counsel stating that th(jy no longer represented the 
owner and were withdrawing from the case. 

Under tht.~ Statute, an unregistered still is declared 
to be unlawful property ... R. S. 33:2-2, and, in addition, a pad.­
locking penalty may be imposed upon the premises in or upon 
wbich 8llch still was found. R. S. 33:2-5. 

It is determined that the s·eized property constitutes 
lmlnwful property. Ro S. 3~3 ~ 2-5. 

Accordingly, it is ORDERED thcl t the property set forth 
in Schedule "Arv (annexed hereto) b(; and hcr•eoy is forfei tcd :Ln 
accordance with the provisions _of H. So 33:2-5, and that it bo 
retained for the use of hospitals, State, County and rmmicipal 
institutions, or destroyed in whole or in part at the direction 
of the Corn..rnissioi-wr. 

It is further ORDEHED.that the. building erected on 
premises located at 221 Pennsy·lvania Avenue,, in the City of 
Atlantic City, County of Atlantic a.i.vid Sto.te of New Jcn'sey, being 
the promises in which the still was found, shall not be:;_used or 
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occupied for any purpose whatsoever for a period of six months, 
comrnencing the 16th day of May, 1940. 

D. FREDERICK BURNETT, 
Commissioner. 

By: E. VV. GARRETT, 
Chief Deputy Conrn1issioner. 

Dated: April 16, 1940. 

SCHEDULE ''An 

i·copper cooker 
1 copper goo~cneck 
1 copper dephlegrnator 
1 30-gallon wooden cooler.with copper coils 
1 copper filter :· 
1 4-burner star~nrd gas stove 
1 5-gallon measuring can 
1 10-gallon galvo..nized receiv.i.ng tank 
3 metal fun..n.els 
2 5-gallon stone crocks (empty) 
1 gallon of alcoholic beverages 
5 1-pound packages of ye:;ast 

30 pounds of loose ry(.; seed 
9 50-gallon barrels full of rye.mash 

miscellaneous pipes, fittings, hose 
and cm1pty pint and quart bottles. 

2. ELIGIBILITY - MORAL TURPITUDE - FACTS EXAMINED - CONCLUSIONSo 

April 17, 1940 

Re: caso No. 117 

On July 29, 1936 respondent was ruled to be disqualified 
from holding a liquor license or being employed by a liquor licen­
see in this State by reason of conviction of a crime involving 
moral turpitude,, viz.:; in Florida in 1930 for YYbrec.king e.:nd 8nter­
ing on 

However, on March 22, 1908:; respondent obto.ined from the 
Florido. Board of Pardons a '1full G.nd completen pardon for the said 
conviction. 

Since such a pardon wipes out the conviction,, that cornric­
tion no longer disqualifies respond,~mt. Ro Moor9-L Bulletin 50, 
Item l; Re Case No. 8 2 Bulletin 92, Item 12; Re Howei. Bullc;tin 136, 
Item 6; RQ Effect of Pardon.2 Bullstin 160, Item 6. 

It is, thGreforc, recomr:1ended that, in view of such pardon, 
respondent be; declared to be no longer disqualified by reason of 
his conviction in Florida in 1930 from holding a liquor license 
or working for a liquor licensee in tbis Sto.te. 

APPROVED~ 
E. W. GARRETTJ 
Chief Deputy Commissioner. 

Nathan Davis, 
Attorney-in-Chief. 
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3. SEIZURES - CONFISCATION PROCEEDINGS WINE AND BE.ER FORFEITED 
BECAUSE POSSESSED vVITH IWI'EWr TO SELL BY NON-LICENSEEo 

In the Matter of the Seizure on ) 
March 5, 1940, of about 125 gallons 
of home-made wine at 133 Jefferson ) 
Street, and a quantity of beer and 
wine at 19 Pacific Street, both in ) 
the City of Nevmrk, County of Essex 
_and State of New Jerseyo ) 

Case 5703 

ON HEARING 
CONCLUSIONS AND ORDER 

Harry Cast~lbaum, Esqo, Attorney for the Department of 
Alcoholic Beverage Controle 

On March 5, 1940, at 133 jefferson Street, Officer 
Lonergan of the Newark Police apprehended John Perry, w-110 was 
car~c·ying two 1-go.llon jugs of wine which bore no evidence of tax 
payment. At the police statfon, Perry stated that the wine be­
longed to Antoni.a Abilio, who rosided at 133 Jefferson Street; 
that he Wrlf3 bJ;inglng the wine to Abilio's restaurant at 19 Pacif'lc 
Street; that,, for more than a month pasti·he had been bringing 
wine daily from Abilio's home to the; restaurant where it was 
served to customers. Thereafter, Abilio came to the police sta­
tion and, upon questioning by investigators of this Department, 
it developed that he had made the wine under a permit issued by 
this Department, which permit authorized the home manufacture of 
200 gallons of wine for 12ersonnl consumption. However 2 Abilio 
signc;d a statement wherein he admitted that he sold beer ancl his 
home-made wine to customers in his restaurant, for which premises 
he had no liquor license. 

The investigators then proceeded to both addresses above 
stated and there seized 1 as unlawful property, the.beer and wine 
mentioned in Schedule.tiAtt annexed hereto. 

At·a hearing held to determine whether the seized proper­
ty should be confiscated, no one appeared to contest the for­
feiture. 

The admitted m1licensed sales by Abilio of beer and wine 
at l11s restaurant} and the statement made by Perry, justifies 
the inference that the alcoholic beverages seized at both the 
home and restaurant were also intended for sale. It is deter­
mined that the seized property is illicit bE~causc possessed with 
intent to sell in violation of the Alcoholic Beverage Law. 
R. S. 33:1-l(i). 

Accordingly;; it is OHDEHED that the property set forth 
in Sched.ule "An, annexed hereto, be and it hereby i$ forfeited in 
accordance with provisions of R. s. 33:1-66, and that it be re­
tained for the l:tse of hospitals and State,:; County and municipal 
institutions, or destroyed in whole or in part at the direction 
of the Cowmissionero 

Dated: April 18, 1940. 

D. FHEDERICK BURNET11
, 

cornrnis sioner. 

By~ E. W. GARRETT, 
Chief Deputy Commissioner. 
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Seized ai l~ Pacific ~tree~ 

3 1-gallon jugs of wine 
8 12-ou.nce bottles of beeT 
1 metal _pitcher 

Seized at 133 Jefferson Street: 

3 - 50-gnllon barrel~ of .wine 

4. SEIZURES - COIJFISGATION PROCEEDINGS -·AUTOMOBILE ·FORFEITED AS 
TO OWNER BUT LIEN ALLOWED~ 

) In the· Matter of the Seizure on 
January 6, 1940 of. Lewis Langt-s 
Ford Sedan and a .five-gallon bottle ) 
of alcoholic beve~cage found thcroinJ 
on Cherry .Street· betviwen ·Eighth and ) 
Ninth Streets, in the ,City of ·can1denJ 
County -of Camden and "State of New ) 
_Jersey. · 

- - - -· - - ·- -·- - - - - -) 

CONCLUSIONS 
AND ORDEE 

Harry Castelbaur.o.,9 Esq. 'J A ttor:::1ey for th2 Sta to Departrnc~rit of.· 
. ·. Alcoholic Bev~rage Corrtfol. 

1\[ .. LeHoy .. Cobbin.? Es~(~ j ·At.t9rney ·for Everett i3 .. Ellis J · 

T/ a Elli .. .s Fino.nee. , · · · 

On January 6, 1940 investigi:1tors of this· Depar·cment ob-
. served' o. colored raan sub~ec;ucntly identified as Lewis Lang carry­
ing a burlas) bag '.on ,ch.~rry Street, bebv~3en· Eighth ancl Ninth Streets 
in Ca.:.n(i..~:};_., As lL; eot .into o.n -D~utomob.ilu thi:; j_t1~1festigators ·appre-
h:;nG.ed h:Lm o.nd ascertained. t~1at the bag COll.tained a fi Ve-gallon 
glass :oottlG bear.ing. no. ·indi.cJ.a of tax paym_2nt 5 half full of an 
·alcohol·tc· be-\terage. ·Lang. was ar:rc;st.ed 3.nc~ the o.utbmobile and tl1e 
alcoholic beverage described in. Schedule ·nAn cirmexed .-hei'\?to were · 
seizeCl. 

. . At .a sei.zure· hoaring .c.~ul.y held. ·Lang cad not appear to· 
contest the .forfei tur:e ·of the ~eize~ property~ His· interest therein 
i·s ther-efore forfcd tod. p1_1r.suant to. R·. S. 39 ~-1~66: · 

However, . E~·erett. S .··Ellis ;i :T/a EllJ.s Finance·, holdeI' of 
a conditional sale contra.ct 1;0\rering the· automobile.? appeared and 
produced evidence that thcro vms a balance of· $;226 ~ 00 due on the 
·contract and further.: that· 1-:v; hac:;. mo.de. reasonable j_nves tiga t:Lon of. 
tang •·s credit prior to. th(?.. purchase of. the contract. His lien 
will, ·therefore, be.recogniz~d, subje¢t t6 costs of ·seizurB and 
sto~age of the· automobile. · 

The State Commissi'oncn· of Fin.:ince has advised that the 
State of New Jersey has no use for the vehicle ].n the evcmt that 
the lien claimed is allowed. 

Accordingly ;1 it is OHDERED th.:'l t the 0.lcoholic bevera.ge 
describEjd in· Sche.ciule HAn annexed hereto j_s forfei ted 2 to be sold, 
destroyed-or retaineQ. for the use of hospitals o:nd State-9 county 
and municipal institutions. 
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It is further OHDERED that the automobile described. in 
said Schedule "AH may be returned to E\rerett S. Ell:Ls provided 
he pays, wi th:Ln thirty clays of the date hereof, the costs incurred 
tn connection with the seizure her.ein. 

D. FREDERICK BUENETTJ 
Commissioner. 

By: Eo W. GARRETT, 
Chief Deputy Commissioner. 

Dated: April 18, 1940. 

SCHEDULE "A" 

1 - b-gallon bottlt:? containing an alcoholi.c 
beverage 

1 - Ford ~edan, Serinl No. 3655824, 
Engine No. 3655824J 19~59 New Jersey 
Rogistration No. CJ 88 B 

5. SOLICI'TOI-P S PEHMIT - MOHAL TURPITUDE ·- FACTS J:!.'YJ\NIIHED -
CONCLUSIONS a 

April 18.? 1940 

r,ase No. 323 

In his application for o. solicitor's permit filed with 
this Department 2 applicant admitted that :1e had been convicted of 
a crime and ga·~l\3 the details of his conviction as follows: 

wwas held as rnatc~rial witness in 1932". 

Fingerprint returns disclosed that, in fact, he had then 
been convicted of the crime of carrying concealed weaponso 

It further appears that during the course of an investiga­
tion concerning licensed premises~ applicant, in August 192)9, 
gave a sworn statement to the police wherein he admitted that the 
licensee by whom he was then employee~ l"l..1-d tttolcl me to go home, 
that I was through because I was drunl-cn D At the hearing, herein 
applicant denied under oath that he bad been cUscharged at that 
ti.me for being drunl-to 

rt· is unnecessary to d12tt.=-;rmino whether the crime of which 
he was· convicted involved moral turDitude. ·The D1isstatei.aent in 
his application and his false testirnony at the hearing. lead me to 
believe that he is not a fit person to hold a permit. 

It is recommended, therefore, that the npplication for so­
licitor's permit be denioao 

APPHOVED: 
E. W. GARRETT, 
Chief Deputy Commissioner. 

Edward J". Dorton.:> 
Deputy Commissioner 

and Counsel .. 
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6. APPELLNrE DECISIONS - PEEGOLA v. J"AlviESBUIW. 

FRAN?~ PERGOLAJ 

Appellant, 

-vs-

BOROUGH COUNCIL OF THE BOHOUGH 
OF JAMESBORG 7 

) 

) 

) 

) 

) 
Respondent 

- - - ) 

BULLET.HI 398 

ON APPEAL 
CONCLUf)IONS 

J. Stanley Herbert, Esq., Attorney for Appellanto 
J"ohn P. Kirkpatrick.? Esi..l· 5 Attorney .for Respondent .. 

This appeal is from tlY~ denial of a plenary Tetai1 consump­
tion license for prenises at th:~: corner of hai1road Avenue and 
Forsgate Drive, Borough of James~urg. 

Appellant's proposed site is at Manalap2n Lake in a vicinit~ 
vvhich, although d.escribecl -~l5~ nbusiness", is not closely developed. 
A tavern already exists a block or some 200 ynrds away. In addi­
tion_, the Borough (population -- 2000 to 2500, urea - 1 to 1-~ square 
miles) contains three other taverns, or a total of four. 

R8spondent, by unanimous votG.? dem:l.l..:d appellar1tts license 
because of its resolution of October 4, 1937 (reaffirmed by reso­
lution of January 5, 1940) :> which pm.,ports to limit consm11ption 
licenses in the Borough to the presently exi.sting number of four o 

Both resolutions arc ~nvalid since the Alcoholic Beverage 
Law requires that all municipal 0_uotns adopt2d aftc:r July 1, 193? 
must be by ordina:nc0., R 0 8. 3::5: 1-40; Landgra:ff v. North Plain­
field 2 Bulletin 284, Item 9. 

However, it does not follow, because of the invalidity of 
the resolutj_ons, appellant 1 .s liccnsG must therefore i~_::;sue., Both 
resolutions:> toget.her with th2 testimony of five of the six coun­
cilmon, lead to the conclusion that respondent is of the actual and 
"Qona fido belief that the four consumption places now existing in 
Jan11.::sburg are sufficient to.verns for the Borough. 

Such bolief, since apparently reasonable both as regards 
the Borough as a wholQ ~~rn;_ also as regards appellant and his. vi­
cinJ.ty, still prevails despi.te the failure of respondent rs reso­
lutions o.nd is its elf suff:Lci~'::nt to :3ustain rcs1Jondent' s refusal 
to issue a fifth consumption license in Jamesb~rg. ~andgraff Vo 

North Plainfield? supra;_ Brost v .. East Amwell, Bulletin 304J Item 1. 
Cf. Haycock v. Roxbury, Bulletin 101, Item~; Goff Vo Piscataway? 
Bulletin 234.:i Item ts; Kuller v. lVIarn1squan 2_ Bulletin 319, Item 3. 

Appellant contends that h~; is neverth0le~::s equi to.bly •-311-
ti tlecl to a license. fa~ t~)stified that his brother applh~d for a 
consumption license in July 1938 (although it is not clear whether 
the application was for th0 preraises in question or other prem­
ises); that respondGnt kept laying over this application (until it 
was withdrawn in August 192)8); tho.t appellant appliec~ for license 
for the PI'ernises in July l~J39; that, however 5 he withdrew this 
application on request of tl:ie then }JayorJ who Hprornisedn that,, if 
appellant reapplied after Labor Day, such new application would be 

t '.l i 1 t 4 1 • I 1 > o 11 .J_ ,-, o , gran ec.; .::;1a , in re iance upon ·c_..1is pronnse, appe anu .rixeu up 
his premises for a lie ens(:;; that, in adc1i tion,9 a councilmm1, vvhen 
accosted by appellant, sai(~ lw would vote for the license,and 
another declared that Hhe vvould try to go along with us. 11 
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Such testimony,, however, fails to support appellant 1 ~:; con-­
tentlon. 

Whatever may hnve occurred as to the application of appel­
lant ts brother in 1938, there is nothing to show that it is germane 
to the present case which involves a different applicant. 

As to the alleged promise of the past Mayor (now not even a 
momber of respondent) and the alleged statements by the two of the 
six councilmen, such were, even if true, nevertht::les s incompetent 
to limit the freedom of th•2 full Cow:1cil when passing upon any ap­
plication before it. ·As was said in Hobbs v. Lower Penns Ncc.k 
Bulletin 372, Item 6: 

"Cmmting noses r_md lining up 2. favorable majority is 
often hol·pful but does not insure results whE:)rt: men 
do thoir duty. True, in fairness, rn::.::mbers of issu­
ing authorities should refrain from E:~xpressing any 
opinions which might lead vvishf'ul thin.leers to color 
with green, as a 'GO' sign, instead of cautionary 
yellow, whieh might turn to redo However, a license 
issuing authority is not bow1cl by any informal re­
marks made by its members or action taken prior to 
the hearing on objections filed. stein Vo West New 
York, Bulletin lOlJ Item 7; Held v. Deptford: Bulle­
tin 269_, Item 4; Granda v. Hockawav, ·Bulletin 282, 
Item 7. Cf. Lewis v. Phillipsburg? Bulletin 232, 
Itc;r11 13. It acts only in forrnal meeting assemblod 

· and not on the street. Curbstone opinions of its 
members c:~re a vo.in thing for safety. The fact that 
a municipal official, in advance of a public hearipg, 
n~ay tell an irnportuna ti::; constituent that, as presently 
informed, he sees no objection,, is no reason why he 
must vote that way after ho has hea:f~d the other side, 
That's the object of having a hcaringo Government by 
'buttonhole,. has no standing in a democracy on 

Appellant further contends 3 in essence;, that he had, when 
his previous application of July 1939 was on file, suffered arbi­
trnr'y di.scrimination.1> his argrunent being that, although three of 
the consumption licenses grant2d at that time were to renewal li­
censees the fourth was granted to an applicant for a new license 
in preference to appellant. ·Hovvever J it appears that this new li­
censee was really taking over the business of a prior licE-::nsee and 
that hence there was actually no undue discrimination agninst ap­
pellant. Moreover J even assmning .such discrimination, and ignor­
ing for the moment the fact that appello.nt later actually withdrew 
the application there involved~ his rGmedy was to appeal at that 
tini::; and not to seek to r·2vorse the denial of his present applic::~­
tiort on the basis of such alleged past discrimination. 

'rhe action of respondent is, therefore, affirraed. 

Dated~ April 19, 1940. 

D. FREDERICK BURNETTJ 
- Commissionero 

BY: E. W. GARRE1'11 
J 

Chief Deputy Commissioner. 
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7111 APPELLATE DECISIONS -·MORGAN v .. KEARNY. 

MARGARET MOD.GAN, trading as 
MORGAN'S TAVERN, 

Appellant 9 

-vs-
I 

TOWN COUNCIL OF THE TOWN OF 
KEAHNY, 

Respondent 

) 

) 

) 

) 

) 

) 

BULLETIN 398 

ON APPEAL 
CONCLUSIONS. 

Harold Heller, Esq"' Attorney for Appellant. 
John H. Cooper, Esq., Attorney for Bespondento 
J·ames W 0 Gillespie,, E$q., Attorney for Crane's Funeral Parlor, 

· an Objector .. 
L., Stanley·FordJ Esq.;; Attorney for Kearny Gospel Chapel, an 

Objector. 

This is an appeal from denial· of transfer of appellant's 
consumption license from 390 Schuyler Avenue to 239 Kearny Avenue, 
Town of Kearny. 

Respondent denied the transfer because (a) the proposed 
licensed premises were too near to the· Kearny Gospel Chapel and 
(b) the proposed licensed premises are across the street from and 
too close to the Crane Funeral.Home wherein relJ.gious services are 
held on occasion" 

Premises known as 2c~9 Kearny Avenue are located on the 
corner of Kearny Av(mue and Bergen Avenue.9 both of which are im­
portant busJ.11ess thoroughfo.resa The only entrance to 239, which 
appellant lEtends to use, is located at the intersection of these 
avenues. She ii.a~_; agreed to close permanently a side door and a 
rem" door which leads indirectly to Bergen Avenue. 

Kearny Gospel Chapel faces on the opposite side of 
Bergen Av;.:mue with the side of the chapel on Maple Street, which 
is one block vve::;t of Kearny Av(~nue. It has been stipulated. that 
the dist::mc2 b:-~hw~;::~n thG cmtrancc to the proposed premises which 
appellaLt u1t2nc~s to use and th(0 entrance to the church is approx­
imately two hun0.red and fifty fer~t. The .transfer is not -prohibi­
ted by Ro S. 33~1-760 The respondent has adopted no policy with 
refeI'ence to issuing licenses to prewi$eS beyor1d two hun_dred feet 
from i:t church, as appears from the stipulated fact that seven 
licenses have been issued for various premises which are between 
two hundred. and four hundr(xl feet from a church. The caso of 
Rafalowski v. Trenton, Bulletin 155) Item 8, is distinguished be­
cause in that case the proposed licensed premises faced the side 
of the church wh(2r8 services were hold and thf; policy of denying 
a license lmder the circumstances appearing therein was held to 
be reasonable. It cannot be cont 1;::nd(:)d in the present case that 
appellant's premJ.ses will interfere with church services. 

The Funeral Home is located on the first floor of an 
apartment house-on the opposite corner of Kearny Avenue o.nd Bergen 
Avenue. Both places are located in a business area& R.S~33:1-76 
does not refer to a Funeral Home. The denial because of the 
proximity of the Fw.1eral Horn:0, in which religious services are 
occasionally held, was unreasonable. As the Commissioner said in 
Bunks v. Atlantic City 2 Bulletin 45, Item 14: 
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HWhen one conducts cl furn~ral parlor in ~n1ch a neigh­
borhood, he cannot dej\mnd that all other legiti~·11ati:~ 
and reasonable business activity cease because it, 
to so:u1e extent although not unduly, interferes v·v'i th 
the absolute quiet which is des:Lrable but not prnc­
tica1. n 

Although not raised below, resp6ndent contended on appeal 
that deriial should be unhold becau;Je licenSt28 is a Ylfront" for 
her husband. The fact that thJ..s issue was not a reason for de­
nial might be sufficient reason for refusal to consider it on ap­
peal. In any event, the evidence on that point is not convincing. 
Both appellant and her husband arc fully qualifiecL The evidence~ 
shows that the business was orighw.lly purchased, in 1936, vvith 
their joint funds; that the l~Lcense was issued to th2 husband for 
a number of years and issued to appellant for the current fiscal 
year; that appellant clo.il'.lls that she owns the business of which 
her husband is mannger; that liquors a:r·c purchased in appello.nt '5 
name. If subsequent investigation warrants, disciplinary pro­
ceedings may be. instituted against lic_i::msee. In the rnc:antimc, 
however, there appears to b(:: no valid reason wl1y the license 
should not bG transferred .. 

The action of respondent is, therefor0, r~versed and re­
spondent is directud to grant tho transfer of thE:; license as re:­
quusted on condition that the only entranc(; to licensed prc;i'.t1lses 
be~ located at the tntm"sc:ction of Keai-·ny Avcmue and Bergen Av.::nuc. 

Dated~ April 19, 1940. 

D. :F'REDEHICK BtfnNETT, 
cornmissioner. 

By: E. W. GARRETT, 
Ch:Lef Deputy Commissioner. 

8. ELIGIBILITY - MORAL TURPITUDE - FACTS :EJC.AJVIINED - CONCLUSIONS .. 

April 19, 1940. 

Re: Case No. 3190 

This proceeding j_s to determine whether applicant has been 
convicted of a crime involving moral turpitude, and hence is ais­
qualifi8d under R. S. 33:1-25, 26 from obtaining a liquor licsnse 
or working for a liquor licensee in this Stateo 

In November 1935 applicant, whon 19, pleaded guilty in 
Ne1N York Criminal Court to the chc~rge of :Knovvi.ngly possessi.ng, 
w-ith intent to sell.9 a quantity of forged ~pl.00 tickets for a boat 
excltrs:ton being rlm by a church. At the timG of' his· arrest.? he 
and an accomplice VJeI'•J in poss8ssion of such tickets .at the dock 
vrhcn-·0 the boat was., to lco..v0. Applier.mt was given a ~,n:tspendod sen-­
tencc and placed on probation for an indefinite term, being dis­
charged from such probation in May 1958. 

·Applicant now states that he was actually innoccmt of the 
charg(.:;; that some unknovvn r.(lan 7 vvhosG baggage he had helped to . 
carry at the dock, gave the tickets to applicant and his accom­
plice; that he (applicant) did not 1mow that they werG forged. 
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However, applicant may not in this collateral proceed­
ing attack or contradict his owr1 confessive plea of guilt pur-- . 
suant to which he ·Nas convicted. Re Case Uo. 1962 Bulletin 219, · 
Itelil 10; Re Case No., 2302 Bulletin 272, Itera 3; Re Case No. 247? 
Bu.lletin 294, Item 12; R.€3 Case No. 307, Bulletj_n 373, Item 10; 
Re Case No. 320, Bulletin 397, Item 7. 

Crimes involving perpetration of fraud ordj4narily in­
volve mo1,al turpitude. He Application for ~>olici tor 1 s Permit, 
Bulletin 209, Item 12; Re Case No. 293 2 Bulletin ~:)51.9 Item 12. 
No fc.cts here appear '1Vhich free applicant's crime of that element. 
Cf. Re Case No. 71 2 Bulletin 199, Item 9 (ruling that the crime of 
knowingly possessing and atteLnpting to pass counterfeit rnoney in­
volves moral turpitude). 

It is, therefore J recominencicd that applicant be de­
clared to be disqualified, by reason of his said conviction, 
from obtaining a liquor license or working for a liquor licensee 
in t1:1is· State. 

Nathan Davis, 
Attorney-in-Chief. 

APPROVED: 
E. W. GARRETT, 
Chief D~..;puty Commissioner • 

. 9. DISCIPLINARY PROCEEDINGS - UNDISCLOSED PAHTNEH - PJ~RTNERS1UP 
1'ERlviINATED - 10 DAYS' SUSPENSIOlL 

In the Matter of Disciplinary 
Proceedings against 

Jl0l H. :EANS, 
T I.- Rw-ni-o ,.., B. '"Ir I c.!. L j. G C.l ' 

109 Beo.ch~Nay, 
Keansburg, No Jo, 

Holdc::r of Plenary Retail Consump .... 
tion License C-15, issued by the 
Borough Council of the Borough of 
Kean.sburg. 

Jay Ho Mans, Pro. Se. 

) 

) 

) 

) 

) 

) 

-) 

CONCLUSIONS 
AJ\JD ORDER 

Jo Garry Keely, Esq.; Attorney for the State Department of 
Alcoholic Beverage Controlo 

The defendGnt-licensee has pleaded guilty to the follow­
ing ch~rgcs: (a) that he failed to file written notice with tho 
local issuing authority within ten (10) days aftdr the occurrence 
thereof of a change in the facts set forth in his individual ap­
plication for license for the 1938-39 period, in violati6n of 
R .. S. 33:1-34;. (b) that he, licensee, falsl:!ly answered YTNon to 
question 28 of hls application for license for 1939-<lO, which 
question asks vvhether any individ.uo.l, etc. other than the appli­
cant had interest in the licens<:; or the business to be conducted 
thereunder, whereas in fact one Albert SL.?gel had such an inter­
est; said false answer being in violation of R. S. 33~1-25.:Jand 
(c) aiding and. abetting Albert Siegel, a non-licensee_, to exer­
cise the privileges of a license in violation of R. 8. 33:1-520 
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The Departmental file disc.loses thc.·t in or about May 1939,, 
Albert Siegel invested the sum of five hundred ($:500. 00) dollars 
i.n the business theretofore conducted solely by the licensee 
and that under an agreement, at that ·time made· with .. the licensee, 
Siegel became entitled to receive as return upon his investm~mt a 
share in the profits thereafter to be realizedo The file docs 
not disclose that Siegel was ineligible to hold a 11cense. 

The above mentioned agreement was ·thereafter· terminated and· 
there now exists no business relationship whatever between Siegel 
and the lic-ensee; nor does Sicig12l now possess any int'ercs-t di­
rectly· or indirectly in the businesso Theri3 is, therefore, at 
present, no violat.;J ... on. However, as was said in Re Klo"..lf;is and 
Llisthos 9 Bulletin 396' I tern 10' nriicenSf38S must l13arn that before 
taking in a partner the; license must be properly transferredo 11 

Re Bernstein2 Bulletin 388, Item 3. 

. ·Under the circumstances the defendant's licen·se will be sus­
pend(2d for ten (10) days. 

Accor_dingly, it is, on this 20th dny of April 1940, 

ORDERED, that Plenary Hetail Consumption License C-15 3 here­
tofore issued to Jay H. Mans by the Borough Council of the Borough 
of Keansburg, be and the same J.s hereby suspended for a period of 
t 12n (10) days, effective April 23, 1940, at 4~·00 A. IvL · 

D. FREDERICK BURNE11T, 
Commissionero 

By: Eo W. GARRETT, 
Chief Deputy Commlssionsr. 

10. DISQUALIFICATION - APPLICATION TO LIFT - GRANTEDo 

In the Matter of an Application ) 
to remove disqualification be­
cause of a conviction, pursuant ) 
to R. S. 33:1-~l.2 (as amended 
by Chapter 350, P.L. 1938) ) 

Case No. 74 '\ 
I 

CONCLUSIONS 
AND ORDER 

In case No. 289 2 Bulletin 346, I te111 11, it "was dG ter­
mined that p~titioncr h0rein was ineligible to hold a license or 
b0 employed by o. liquor lice:nsee because of a conviction in 1925 
for rnaintainir1g a bawdy house and permitting cn1d aiding prostitu­
tion. 

From tl1e testimony tEtlrn~~ herein, it appe&~rs that since 
his releas·~ f;rom pris.011 in 1925, p~titioner has r{:?sidod continu­
ously in the city wht:J:?·G. he now lives; trt.at he was. nmr:pj~ed J.n 1930 
and ~ives with his wife and two childt·eno It further appears that 
from 1925 to 1934 he was engaged in the fruit business ~nd there-
after tended bar on licensed premises conducted by his v..rife until -~ 
April 1939, when the rul1ng made in He WocrtendykE;, Bulletin 304J 
Item 8 prevented him from being further employed on licensed 
premises because he was a citizen of It~ly; th~t since April 1939 
he has been unempl?yed. 
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i\n undertaker:; formerly coroner, who has 1movm petitioner 
for six years, testified that his reputation in the neighborhood 
1s very good. The Pa.star of the church v\Thich petitioner attends 
testified that he hns known petitioner and his fernil~l for seven 
or eight years; that during that time he foru1d petitioner to be 
law-abiding and did not know of any trouble he had with the 
police. A neighbor who conducts a fruit business testified that 
petitioner, whom he has known for six years:- bears a good reputa­
tion. 

Fingerprint returns disclose that, in addition to the 
conviction set forth above, petition.Gr was arrested in January 
1935 for alleged possession of illicit alcoholic beverageso 
This case, however, was later ~ismissed. Certification has been 
received from the Chief of Police of the city wherein petitioner 
resides that no chaTgos ar8 pending against him. 

It is concluded that petitioner has conducted himself in 
a law-abiding manner for at least five years last pasto In view 
that the charge made against him in January 19~:55 vvas dismissed, 
it is further concluded that his connection with the alcoholic 
beverage industry will not be contrary to public interesto 

It is, therefore, on this 20th do.y of April, 1940, 

ORDERED, that peti tionc~r ts dj_squalification from holding 
a license or being employed by a licensee because of the convic­
tion referred to herein be and the same is hereby removed in 
accordance with R. So 33~1-3lo2 (as amended by Chapter 350, 
P. L. 1938) . 

Do FREDERICK BURNETTJ 
Commissioner. 

By~ E. VL GARRETT, 
Chief Deputy Co~nissioner. 

llo DISCIPLINARY PROCEEDINGS - TREATING PATRONS IN VIOLATION OF 
REGULATIONS - SIXTH CLASS COUNTIES - ONE DAY SUSPENSION IMPOSED. 

Hon. Palmer M. Way, 
Union Bank Building, 
Wil<3:wood, No J .. 

My dear Judge Way: 

April 23, 1940 

! have before me staff report and your letter of February 
23rd re disciplinary proceedings against Palm11bo-Avalon Cafe & 
Hotel Corporation, S. E. Cor. New Jersey & Spruce Aves., North 
Wildwood, charged with treating patrons to drinks in violation 
of County regulations formerly in effect, and note that after con­
fession of guilt decision was reserved; but before any penalty was 
imposed the New Jersey Supreme Court di vested the Comr.o.on Pleas 
Judges of Sixth Class Counties of licensing and disciplinary 
powers. Dover v. Van Kirk 2 Bulletin 371, Item 10. 
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It is further noted that you had intended to impose a 
penalty of one day's suspension when the licensee 3 which had 
suspended business; at the.time of the hearing, reopened in J1mc 
or July. 

The facts considered, an order has been entered today, 
copy· enclosed_, suspending the license of Palumbo-Avalon Cnfc & 
Hotel Corporation for one day, viz., Jm1e 29, 1940. 

The information that you have furnished vlfith respect to 
the observance of the regulat].on generally and your recommenda- · 
tion as to th:3 penalty to be imposed has be:~~n extrernoly helpful. 
It is not true, however, that because it was a violation: of a 
local regulation this DepD.rtmen.t was not very much interested 
in the cas~a We believe that all regulations, whether State or 
local, should be obeyed ns long as they are in force. Permitting 
them to be flouted and to rer,w.in on the books breeds disrespect 
for law. 

Very truiy yours, 
Eo W. GARRETT, 

Actj_ng CornmissioneI·. 

In the Matter of Disciplinary 
Proceedings against 

PALUivIBO-AVALON CAFE & HOTEL 
CORPORATION:> 

S. E. Core New Jersey & Spruce 
Aves., 

North Wildwood, N. J., 

) 

) 

) 

) 

) 
Holder of Pleno.ry Retail Consump­
tion License C-104 issued by the ) 
Hon. Palmer 1JI. Way, Judge of the 
Court of Common Pleas of Cape May ) 
County a 

-) 

ORDEH 

It appearing that disciplinary proceedings were conduc­
ted by the Hon. Palmer l;I. W:::.y, Judge of the Court of Common Pleas 
ancl then issuing authority for the County of Cape May, against 
Palumbo-Avalon Cafe & Hotel Corporation:; the holder of plenary 
retail consumption license C-104 for premise~ S. Eo Cor. New Jer­
sey & Spruce Avese, North Wildwood, on September 13, 1939, at 
which time th<..; licensee pleaded gu:Llty to a charge of treating 
on the licensed premises in violation of paragraph c-1 of Part III 
(General Regulations) of rules and regulations promulgated and 
establi::;h,:::d on March 29, 1937 by tho Hon. Pal.mer 111 .. Way J. Judge 
of tho Court of .Common Plaas and issuing authority as aforesaid.? 
at ·which time decision vms reserved, and 

It further appearing that before the entry of an·order 
of suspGnsion in the disciplinary proceedings the New Jersey 
Su~n·erne Court declared unconstitutLmal the provisions of the 



PAGE 14 BULLETIN 398 

Alcoholic Beverage Law insofar as they conferred licensing and cUs­
ciplinary powers upon Judges of the courts of Common Pleas in 
Sixth Class Counties:; which deci~don is reported in Dover v. Van 
Kirk2 Bulletin 371, Item 10, and 

It further appearing that the Hono Pcilrnc;r M. Way has 
certified that he contemplated the imposition of a ono-day sus­
nension of the license as 2.nd for a penalty to be; effective upon 
jche reopening of the ~icensed business in Jlme or July; 

It is.? therefore, on this 23rd day of April, 1940.? 

ORDEHED, that Plenary Rotail Consumption License C-104, 
heretofore issued to Palru~o-Avalon Cafe & Hotel Corporation for 
premises S. E. Cor. New Jersey & Spruce Aves&, North Wildwood, 
be and the same is hcr:2by suspisnd_cd for OIH-:; day, viz., JunG 29, 
1940,. 

E. W .. GARRETT, 
Acting Commissioner. 

12. APPELLATE DECISIONS - LALLY v~ BLOOl~IELD~ 

JOSEPH P. LALLY, ) 

Appell~.m t.? ) 

-vs-

TOWN COUNCIL OF THE TmVN OF 
BLOOlVIFIELD J 

) 

) 

\ 
) 

Respondent 
- - - - -) 

ON APPEAL 
CONCLUSIONS 

Me Ghan Brothers, Esqs. 5 by John J. ;.Je·,.;hmi...? Esq.; A ttorncys for 
the Appullan t. 

Edward Co Pettit, Esq., AttornBy for the Respondentc 

Respondent denied np)ellnnt's application for transfer 
of his plenary :"21;~tail distribution licons·2 from 509 Bloomfir~ld 
Avenue to 417 Broad StrE)Ct,. Eence this ap:peal. 

It was stipulat,:;d that the only issue in this case is 
vvhether thc;rc ar2 alre(.:.dy a sufficicmt number of licensed 1JS cab­
lishln,2nts in the ntdghborhood. 

This very issue has already been cleterrnJ.ned in thc:a case 
of Wo.ifachnio v. Bloomfield, Bulletin 244.? Itsrn 6, where a re­
fusal to issue a plenary retail distribution license to preuises 
only one door rrnt1oved from those ln question was fully considered 
and sustained. 

Ap;iellant ts cont 1~ntio11s that~ .(1) The ttA .. &, P. n storo 
is closed weekday even]_ngs and also on sunr~l.L~ys; (2) a ht:~avy 
vehicular traff~c traverses Bron~ Street; (3) petitions favoring 
appellant's Qpplication w2rc pres0nted to responGont, wero all 
found wanting in ths Wo,i fo.clmio cas'..::~ J supr:::~" 
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Since that decision,. the situntio:n with respect to the 
number or kinds of lJ.censes outstanding either in the municipal­
ity, or in the vicinity in question, remains the samoJ except 
that another limited distribution licunse has been issued. 

No reason o.ppears why the decision in the; prior case 
should not here be followed. The only new facts adduced by 
appellant were that Broad street has been widened, and that there 
has been an influx of approximo..tely 1200 persons in the Brookdale 
section whicl1 is one and a half miles away from thG proposed lo­
cation. As to the former, no proof was offered that persons on· 
the east side of Broad Street, where appellant seeks to locate 
ar·2,· in the language of the Wojfac}!.J1io case, nbarred from reo.son­
able access to the JAo & P. J and the: 'liquor' store on the west 
siden .. As to the latter, there was no proof that tho liquor 
stores already located on Broad Street could not adequately ser­
vice the increased populationo Moreover.? while the additional 
residents in the Brookdale section might warrant the establish­
ment of another liquor store, if any, in one of the zoned busi­
ness districts of that section, respondent cannot be said to. have 
been unreasonable in denying appellant UH~ right to transfer to 
the proposed pr~:;;mises J a mile and. a half distant, and where there 
are already located more package stores and liquor establishments 
than any o tht.jr section of the tovm with the exception of Bloom­
field Center i ths major business area. 

The only proof of public inconvenim1c(~ wo.s thatJ on 
isolated occasi.ons, at least one of whlch was during the Christ­
mas rush, severa.l residents of the commun.i ty were unable to ob­
tain prompt deliveries from the present package store in the 
vicini tr.·. Such proof falls far short of that necessary to sus­
tain the burden of proving that public necessity and convenhmco 
requires that an additional distribution license b~2 permitted to 
move into the vicinity. As was said in the Wojfaclmio case 1 
supra: 

nLiquor for ordinary drinldng purposes 
is not such a necessity or convenience 
that it must be readily available for 
purchase at any hour. The YAO & p.r 
(open on WGekdays during the daytime) 

. and the 'liquor r store ( seemi1\gly open 
during most or all of the permissible 
hours) provide tho vicinity with ampl 12 

opportunity for the purpose of package 
liquor. The 3 nearby taverns are also 
available for any emergency.u 

The action of respondent is affirmedo 

Acting Comrnissionero 
Dated: April 23, 1940. 


