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NOTICE OF APPEAL,
Filed February 10, 1928.
62—696.

In Chancery of New Jersey .

Between

Mary ULrrcsNixk and others,
Complawnants, |  On Bill.

and Notice of

CHarLEs K. DavryMpLE and Appeal.

others,
Defendants.

The complainants hereby appeal from the in-
terlocutory decree (advised by Hon. Alonzo
Church, Vice-Chancellor, which decree bears date
February 1, 1928), and from the whole and every
part thereof, made in this Court, in the above-
stated cause, to the Court of Errors and Appeals
in the last resort in all causes,

Dated, February 9, 1928.

OTTO A. STIEFEL,
Solicitor for and of Counsel
with Complainants.

L conceive there is good cause for appeal in
the above stated cause.

OTTO A. STIEFEL,
Of Counsel with Complainants.




PETITION OF APPEAL.
Filed February 25, 1928.

New Jersey Court of Errors and Appeals

10 Between

Mary Uricsnix, Unton CEME-
TERY ASSOCIATION, GEORGE
T. RockweLL, KaArRL RIESTER
and BrrrHA, his wife, and
HerMaN Nagrr,

Complainants-Appellants,

and

CuarLEs E. DaLrympLE, ELLEN
MixcHiN, Mary E. RivLgy,
MarGARET McLaveHLIN,
Orro G. Horster, HrerLeN
C. HorsTER, STUYVESANT DE-
VELOPMENT (ComMpPaNy and
First NartronaL Bank or
HoBokeN,

Defendants-Respondents,

20

and

30
CLara S1EDER, MARTHA SHAW,

Mixnya Dover, REeiNHOLD
Kxiep, Louis Kniep, ANNA
KraemEeR, Kart Kyiep, Lub-
wic  LavermAUs, Louls
Kempr and Joanx GrasacH,

Defendants-Appellants.

-

On Bull.

Petition of
Appeal from
a Decree of
the Court of
Chancery.

Petition of Appeal.

To the Honorable Court of Errors and Appeals
in the last resort in all causes:

The petition of Mary Uliesnik, Union Cemetery
Association, George T. Rockwell, Karl Riester
and Bertha, his wife; Herman Nagel, Clara Sie-
der, Martha Shaw, Minna Dover, Reinhold Kniep,
Louis- Kniep, Anna Kraemer, Karl Kniep, Lud-
wig Lauerhaus, Louis Kempf and John Grabach,

the appellants in the above-entitled cause, shows
that:

Petitioners find themselves aggrieved by an
interlocultory decree made in the Court of Chan-
cery by his Honor Edwin Robert Walker, Chan-
cellor of the State of New Jersey, bearing date
February 1, 1927, in a certain cause wherein said
Mary Uliesnik, Union Cemetery Association,
George T. Rockwell, Karl Riester and Bertha, his
wife, as well as Herman Nagel, are complainants
and said Charles E. Dalrymple, Ellen Minchin,
Mary K. Riley, Margaret McLaughlin, Helen C.
Horster, Stuyvesant Development Company,
First National Bank of Hoboken, Clara Sieder,
Martha Shaw, Minna Dover, Reinhold Kniep,
Louis Kniep, Anna Kraemer, Karl Kniep, Lud-
wig Lauerhaus, Louis Kempf and John Grabach
are defendants, and find themselves thus ag-
grieved in this respect, to wit:

That said decree orders, adjudges and decrees
as follows:

First—‘that the assignments and transfers
made and dated December 15 and 16, 1925,
and given by Otto G. Horster to Louis
Kempf, whereby said Otto (. Horster
assigned and transferred to said Louis
Kempf the ten shares of capital stock of

Stuyvesant Development Company and an
alleged interest in certain bonds valued at
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$15,000.00, be and they are hereby set aside
as null and void and of no effect,”’

Second—¢‘that the assignment or bill of sale
made and dated on or about December 22,
1925, whereby said Otto G. Horster sold,
assigned or transferred to George T. Rock-
well, Karl Kniep and Mary Uliesnik, his
entire real and personal estate, be and the
same is hereby set aside as null and void
and of no effect,”’

Third—*‘‘that the deed of real estate made

and dated on or about December 22, 1925,
and recorded in Book T 73 of Deeds for
Essex County at page 122, whereby said
Otto G. Horster and Helen C. Horster, his
wife, conveyed certain real estate in the
City of East Orange to George T. Rock-
well, Karl Kniep and Mary Ulicesnik, be
and the same is hereby set aside as null
and void and of no effect, provided, how-
ever, that any interest complainants may
have acquired by said conveyance from
Mrs. Horster is reserved to them,’’

Fourth—*‘that Charles F. Lynch be and he
hereby is appointed receiver of the rights
and credits, moneys and effects, goods and
chattels and real estate named and de-
scribed in, or comprehended by, the afore-
said sales, assignments, transfers and deed,
particular reference being made to the fol-
lowing items:

1. Ten shares of stock in the Stuy-

vesant Development Company, standing in
the name of Otto G. Horster.

2. All the right, title and interest of
Otto G. Horster in and to certain bonds of
Union Cemetery Association, alleged to
have been, on December 15, 1925, in the
hands of the president of the First Na-
tional Bank of Hoboken.

3. All the right, title and interest of
Otto G. Horster in and to a certain collec-
tion of postage stamps alleged on Decem-

Petition of Appeal.

ber 22, 1925, to have been in the hands of
Fidelity Union Trust Company as collat-
eral security for a debt.

4. All the right, title and interest of
Otto G. Horster in and to the real estate
heretofore mentioned.

5. A certain check in the sum of $10,-
000.00 drawn by Stuyvesant Development
Company on the First National Bank of
Hoboken, payable to Otto G. Horster and
certified, which is now on deposit with the
Clerk of this Court.

6. All other property of said Otto G.
Horster, whether real, personal or mixed,
excepting his household furniture, and bank
account on deposit with Liberty Trust
Company,”’

Fifth-—‘that the receiver, before entering

upon his duties, give bond to the Chancel-
lor, with sufficient sureties to be approved
by Francis Child, one of the Special Mas-
ters of this Court, in the sum of Fifteen
Thousand Dollars conditioned that he
faithfully perform his duties as such re-
Gelver &

Sixth—“that any and all persons shall, uponA

presentation of a certified copy of this
decree, make proper assignment, convey-
ance and delivery to the receiver of any
and all property of the defendant, Otto
G. Horster, heretofore described, in their
possession or under their control, and that
all suits or other proceedings against the
sald property be and the same are hereby
stayed,’’

Seventh—*‘“that until the further order of

this Court, the receiver be and he is hereby
authorized forthwith to take and have
complete and exclusive control, possession
and custody of all of the said property,

including the right to collect income there-
from,’’
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Eighth—*‘that the said receiver shall, and
he hereby is authorized to institute, prose-
cute or defend, compromise, adjust, inter-
vene in or become a party to such suits,
actions, or proceedings in law or in equity
as may in his judgment be necessary or
proper for the discovery, recovery, protec-
tion, maintenance and preservation of the
assets of Otto G. Horster, hereinbefore de-
seribed,’’

Ninth—*‘that the receiver may use the sub-
poena of this Court to bring before him
such persons or evidence as he may deem
necessary and proper for examination, to

the end that a complete recovery of the
sald assets may be made,”’

Tenth—*‘‘that the receiver take into posses-
sion all the assets of the said Otto G. Hor-
ster, and proceed to collect all choses in
action and reduce them all to cash on such
terms as he may deem for the best interest
of the creditors without the necessity of
obtaining prior approval of this Court,
and, upon the discovery, recovery and con-
version to cash of all of said assets which
he can find, report to this Court the amount
in his hands for distribution,”’

Eleventh—¢‘that the receiver inquire into the
amount, validity and priority of the claims
of the complainants and the defendants in
and to the said assets and report thereon
to this Court,’’

Twelfth—‘that the question of priority of
claims of all the parties to this suit in and
to the assets in the hands of said receiver,
and also the question of the amount due
to the auditor in attachment and the
amount of fees to be allowed counsel, be
reserved for adjudication upon the coming
in of the receiver’s report.”’

Petition of Appeal.

And petitioners humbly appeal from the decree
of the Chancellor which decrees as aforesaid,
upon the ground that the same is erroneous in
that:

1. That it orders, adjudges and decrees that
the assignments and transfers to Louis Kempf,
above mentioned, be set aside as null and void
and of no effect.

2. That it orders, adjudges and decrees that
the assignment or'bill of sale to George T. Rock-
well, Karl Kniep and Mary Ulicsnik, made and
dated on or about December 22, 1925, be set aside
as null and void and of no effect.

3. That said decree orders, adjudges and de-
crees that the deed of real estate made and
dated on or about December 22, 1925, whereby
Otto G. Horster and Helen C. Horster, his wife,
conveyed certain real estate in the City of Hast
Orange to George T. Rockwell, Karl Kniep and
Mary Uliesnik be set aside as null and void and
of no effect.

4. That in and by said decree Charles F.
Lynch was appointed receiver of all the prop-
erty ‘‘described in or comprehended by the
aforesaid sales, assignments, transfers and
deed.”’

5. That in and by said decree it is ordered,
adjudged and decreed that all persons shall upon
presentation of a certified copy of said decree
make proper assignments, conveyance and deliv-
ery of all property aforesaid in their possession
or under their control, and that all suits or other
proceedings against the said property be stayed
by said decree.

6. That in and by said decree it is ordered,
adjudged and decreed that the said receiver is
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authorized forthwith to have complete and ex-
clusive control, possession and custody of all the
property aforesaid, including the right to collect
income therefrom.

7. That in and by said decree, said receiver
is authorized to institute, prosecute or defend,
compromise, adjust, intervene in or become a
party to such suits, actions or proceedings in
law or in equity as may in his judgment be neces-
sary or proper for the discovery, recovery, pro-
tection, maintenance and preservation of all the
property aforesaid.

8. That in and by said decree it is ordered,
adjudged and decreed that the receiver afore-
said take into his possession all the property
aforesaid and proceed to reduce part of the same
to cash and upon the discovery, recovery and
conversion to cash of all said property (together
with any other property which he may convert
into cash) to report to this Court the amount in
his hands for distribution.

9. That in and by said decree it is not ad-
judged that the assignment to Louis Kempf of
the ten shares of capital stock of Stuyvesant
Development Company was a good and valid as-
signment of said shares as security for the pay-
ment of the indebtedness of Otto (. Horster to
Union Cemetery Association, existing on Decem-
ber 15, 1925, together with all interest accrued
and to accrue thereon, and that by such assign-
ment said Louis Kempf, as trustee for Union
Cemetery Association, and said association, as
beneficiary, were entitled to have and to hold said
shares of stock, as security, for said debt and
interest until the payment or satisfaction there-
of, against all claims and demands of Charles H.

Petition of Appeal.

Dalrymple, Ellen Minchin, Margaret McLaughlin
and Mary E. Riley.

10. That in and by said decree it was not
adjudged that said Charles E. Dalrymple, Kllen
Minchin, Mary Riley and Margaret McLaughlin
have no right, title and interest in the check for
$10,000.00 above mentioned, or the proceeds
thereof.

11. That in and by said decree it was not ad-
judged that the rights of Mary Ulicesnik, Karl
Riester and Bertha, his wife; George T. Rock-
well, Herman Nagel, Karl Kniep and John Gra-
bach in and to said check for $10,000.00, the stock
aforesaid of Stuyvesant Development Company,
the real property aforesaid, the proceeds of the
stamp collection aforesaid, and the proceeds of
the cemetery bonds aforesaid, were to the extent
of the debts hereinafter set forth, before, prior
and paramount to any rights of Charles K. Dal-
rymple, Ellen Minchin, Mary Riley and Margaret
McLaughlin therein, viz.:

Mary Uliesnik $9,500.00

George T. Rockwell 10,000.00

Karl Kniep 10,000.00

Karl Riester and Bertha, his
9,000.00

Herman Nagel

John Grabach

Plus interest in each instance.

Petitioners, therefore, pray that said decree of
the Chancellor may be, in the particulars afore-
sald, reversed, set aside and for nothing holden,
and the petitioners may have such other and
further relief in the premises as to this Court
shall seem proper.

OTTO A. STIEFEL,
Solicitor for and of Counsel with Appellants.
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INTERLOCUTORY DECREE.
Filed February 1, 1928,

Dkt. 62-696

IN CHANCERY OF NEW JERSEY.

Between
Mary UricsNik, et als.,
Complarnants, [ On Bill, &c.

and Interlocutory

CaarrLEs E. DaALrRYMPLE, Decree.

et als.,
Defendants.

This cause having come on to be heard in the
presence of Otto A. Stiefel, solicitor of complain-
ants, Arthur T. Vanderbilt, by Reynolds C.
Massey, solicitor of the defendants Ellen Minchin
and Mary H. Riley, Hugo Woerner, solicitor of
the defendants Clara Sieder, Martha Shaw,
Minna Dorer, Reinhold Kniep, Louis Kniep, Anna
Kraemer, Karl Kniep and Ludwig Lauerhaus,
Lehlbach, Johnson & Ormond, by Frederick A.
Lehlbach, solicitor of the defendant Louis Kempf,
Arthur A. Werthmann, solicitor of the defendant
John Grabach, and Charles M. Myers, solicitor
of the defendant Margaret McLaughlin, and it ap-
pearing that decree pro confesso on the counter-
claim has been taken against the defendants,
Otto G. Horster, Helen C. Horster, Charles E.
Dalrymple, Stuyvesant Development Company
and TFirst National Bank of Hoboken, and the
Court having examined the pleadings and having
taken proofs orally and in open court and heard

Interlocutory Decree.

the arguments of counsel thereon, and the Court
having duly considered the said pleadings, proofs
and arguments, and it appearing to the satis-
faction of the Court that the transfers of prop-
erty hereinafter described are fraudulent, and
that the defendants Ellen Minchin, Mary E. Riley
and Margaret McLaughlin are entitled to relief
from the result of such fraud:

It is on this 1st day of February, 1928, by
Edwin Robert Walker, Chancellor of the State
of New Jersey, OrRDERED, ADJUDGED AND DECREED,
that the assignments and transfers made aud
dated December 15th and 16, 1925, and given by
Otto G. Horster to Louis Kempf, whereby said
Otto G. Horster assigned and transferred to
sald Louis Kempf the ten shares of capital stock
of Stuyvesant Development Company and an
alleged interest in certain bonds valued at $15,-
000.00, be and they are hereby set aside as null
and void and of no effect, and

It Is FurtaEr ORDERED, ADJUDGED AND DECREED
that the assignment or bill of sale made and
dated on or about December 22, 1925, whereby
sald Otto G. Horster, sold, assigned or trans-
ferred to George T. Rockwell, Karl Kniep and
Mary Uliesnik, his entire real and personal es-
tate, be and the same is hereby set aside as null
and void and of no effect, and

It Is Furraer OrbperED, ADJUDGED AND DE-
crEeD that the deed of real estate made and dated
on or about December 22, 1925, and recorded in
Book T 73 of Deeds for Essex County at page
122, whereby said Otto G. Horster and Helen C.
Horster, his wife, conveyed certain real estate in
the City of Kast Orange to George T. Rockwell,
Karl Kniep and Mary Ulicsnik, be and the same
is hereby set aside as null and void and of no
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effect, provided however that any interest com-
plainants may have acquired by said conveyance
from Mrs. Horster is reserved to them—

It Is FurtHER ORDERED, ADJUDGED AND DECREED
that Charles F. Lynch be and he hereby is
appointed receiver of the rights and credits,
moneys and effects, goods and chattels and real
estate named and deseribed in, or comprehended
by, the aforesaid sales, assignments, transfers
and deed, particular reference being made to
the following items:

1. Ten shares of stock in the Stuyvesant De-

velopment Company, standing in the name of
Otto G. Horster.

2.  All the right, title and interest of Otto G.
Horster in and to certain bonds of Union Ceme-
tery Association, alleged to have been, on De-
cember 15, 1925, in the hands' of the president
of the First National Bank of Hoboken.

3. All the right, title and interest of Otto G.
Horster in and to a certain collection of postage
stamps alleged on December 22, 1925, to have
been in the hands of Fidelity Union Trust Com-
pany as collateral security for a debt.

4. All the right, title and interest of Otto G.
Horster in and to the real estate heretofore men-
tioned.

5. A certain check in the sum of $10,000.00
drawn by Stuyvesant Development Company on
the First National Bank of Hoboken, payable to
Otto G. Horster and certified, which is now on
deposit with the Clerk of this Court.

6. All other property of said Otto G. Horster
whether real, personal or mixed, excepting his
household furniture, and bank account on deposit

40 with Liberty Trust Company, and
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It Is FurraER ORDERED, ADJUDGED AND DECREED
that the receiver, before entering upon his duties,
give bond to the Chancellor, with sufficient sure-
ties to be approved by Francis Child one of the
Special Masters of this Court in the sum of
Fifteen thousand dollars conditioned that he
faithfully perform his duties as such receiver,
and

It Is FurtHER ORDERED, ADJUDGED AND DECREED
that any and all persons shall, upon presentation
of a certified copy of this decree, make proper
assignment, conveyance and delivery to the re-
ceiver of any and all property of the defendant,
Otto G. Horster, heretofore described, in their
possession or under their control, and that all
suits or other proceedings against the said prop-
erty be and the same are hereby stayed, and

It Is Furraer OrDERED, ADFUDGED AND DECREED
that until the further order of this Court, the re-
ceiver be and he is hereby authorized forthwith
to take and have complete and exclusive control,
possession and custody of all of the said prop-
erty, including the right to collect income there-
from, and

It Is Furraer OrDERED, ADJUDGED AND DECREED
that the said receiver shall, and he hereby is au-
thorized to institute, prosecute or defend, com-
promise, adjust, intervene in or become a party to
such suits, actions, or proceedings in law or in
equity as may in his judgment be necessary or
proper for the discovery, recovery, protection,
maintenance and preservation of the assets of
Otto G. Horster, hereinbefore described, and

It Is FurtHER ORDERED, ADJUDGED AND DECREED
that the receiver may use the subpoena of this
Court to bring before him such persons or evi-
dence as he may deem necessary and proper for
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examination, to the end that a complete discovery
of the said assets may be made, and

It Is FurtHER ORDERED, ADJUDGED AND DECREED
that the receiver take into possession all the
assets of the said Otto G. Horster, and proceed
“to collect all choses in action and reduce them all
to cash on such terms as he may deem for the
best interest of the creditors without the neces-
sity of obtaining prior approval of this Court,
and, upon the discovery, recovery and conversion
to cash of all of said assets which he can find,
report to this Court the amount in his hands for
distribution, and

It Is FurraEr ORDERED, ADJUDGED AND DECREED
that the receiver inquire into the amount, valid-
ity and priority of the claims of the complain-
ants and the defendants in and to the said assets,
and report thereon to this Court, and

It Is FurTHER ORDERED, ADJUDGED AND DECREED
that the question of priority of claims of all the
parties to this suit in and to the assets in the
hands of said receiver, and also the question of
the amount due to the auditor in attachment and
the amount of fees to be allowed counsel, be re-
served for adjudication upon the coming in of
the receiver’s report.

EDWIN ROBERT WALKER,
65
Respectfully advised,

AvroNnzo CHURCH,

V.-C.

BILL OF COMPLAINT.
Filed January 7, 1927,

IN CHANCERY OF NEW JERSEY.

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey.

The complainants, Mary Uliesnik of the Town-
ship of Maplewood, Essex County, New Jersey;
Union Cemetery Association, a corporation,
whose principal office is in the City of Newark,
in said County; Karl Riester and Bertha, his
wife; Herman Nagel and George T. Rockwell, of
sald city, respectfully show that:

1. Union Cemetery Association is a corpora-
tion duly organized and subsisting under the
laws of the State of New Jersey. Pursuant to
the provisions of the statute entitled ‘An Act
to authorize the incorporation of rural cemetery
associations and regulate cemeteries’’ said cor-
poration and its affairs are managed by trustees.
Said corporation, at all times hereinafter men-
tioned, was existent and was managed in the
manner just set forth.

2. On December 15, 1925, one Louis Kempf

was one of the trustees of said corporation.

3. On said day one Otto G. Horster was in-
debted to and liable to said Union Cemetery
Association for and on account of moneys re-
ceived by said Otto G. Horster, theretofore, for
the use of said Association, as well as for in-
terest upon said moneys. The amount of the
principal of said indebtedness was in excess of
$22,000.00, and as nearly as these complainants
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can now state, and according to the best of their
knowledge, information and belief was $22,500.00.

4. In order to secure the payment of the
principal amount due to Union Cemetery Associa-
tion as just set forth, as well as all interest ac-
crued and to acerue thereon, said Otto G. Horster
on or about said December 15, 1925, delivered to
said Louis Kempf as trustee as aforesaid and for
and on behalf of said Union Cemetery Associa-
tion the following desecribed securities, promis-
sory note, and assignments of bonds and of shares
of stock, namely:

(a) Certificate, issued by Stuyvesant De-
velopment Co., a New Jersey corporation unto
said Otto G. Horster, certifying that he is the
owner of three shares of the capital stock of said
company, a copy of which certificate marked Ex-

hibit A, is hereto annexed and made a part here-
of.

(b) Certificate, issued by Stuyvesant Develop-
ment Co., a New Jersey corporation unto said
Otto G. Horster, certifying that he is the owner
of seven shares of the capital stock of said com-
pany, a copy of which certificate, marked Exhibit
B, is hereto annexed and made a part hereof.

(¢) Assignments, respectively, of said shares
of stock, in writing, endorsed upon the aforesaid
certificates, signed by said Otto (. Horster the
forms of which said assignments are respectively
set forth at the foot of Exhibit A and at the foot
of Exhibit B aforesaid.

(d) An assignment of said shares of stock
bearing date December 15, 1925, signed by said
Otto G. Horster, a copy whereof is hereto an-
nexed, marked KExhibit C and made a part here-
of.

Bill of Complawmt.

(e) A written assignment of certain bonds of
Union Cemetery Association held at that time
by a certain Committee of which the president
of the First National Bank of Hoboken was then
a member, which bonds are described in said as-
signment, of which a copy is hereto annexed,
made a part hereof and marked Exhibit D.

(f) A promissory note of said Otto G. Hor-
ster of the terms and tenor of Exhibit E hereto
annexed and made a part hereof.

5. The bonds deseribed in Exhibit D were one-
third of certain bonds theretofore deposited with
the Committee aforesaid by Stuyvesant Develop-
ment Co. Complainants are credibly informed
and verily believe that said bonds are bonds
purporting to have been issued by complainant
Union Cemetery Association.

6. No part of the indebtedness of said Otto G.
Horster aforesaid, since the delivery of the note,
securities and assignments of bonds and shares
of stock, has been paid.

7. In the month of December, 1925, Otto G.
Horster, above-mentioned, was indebted and liable
to complainants Mary Uliesnik, George T. Rock-
well, Karl Riester (and Bertha, his wife) and
Herman Nagel, as well as to a certain Karl
Kniep and a certain John Grabach, for and on
account of sundry monies received, respectively
from said persons, for their respective uses, as
well as for interest upon said monies.
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8. The respective amounts of the monies thus
received are as follows:

From Karl Kniep $ 9,000.00
‘“ Karl Riester and his
said wife 9,000.00
‘“ Mary Uliesnik 9,500.00
““ George T. Rockwell.... 10,000.00
‘“  Herman Nagel
‘“ John Grabach

9. In order to secure the payment of the
amounts due to respective parties just named, as
well as all interest accrued and to accrue there-
on, and also all costs incurred and to be incurred
in that connection, said Otto G. Horster, did, in
the month of December, 1925, deliver unto said
Mary Uliesnik, Karl Kniep and George T. Rock-
well, the following:

(a) A bill of sale unto said three persons
last named, made and executed under the hand
and seal of said Otto G. Horster, in and by
which bill of sale, said Otto G. Horster did grant,
bargain, sell, assign, transfer and set over unto
sald three persons (and their survivor or survi-
vors, their administrators, executors, successors
and assigns) personal property and choses in
action, owned by said Otto G. Horster, described
in said bill of sale, in part as follows, viz: ‘‘All
of my right, title and interest in and to my shares
of the capital stock of Stuyvesant Development
Company and in and to all and singular the as-
sets of said Company.”’

(b) The deed of said Otto G. Horster and
Helen C. Horster, his wife, conveying to said
George T. Rockwell, Karl Kniep and Mary
Uliesnik, as joint tenants, certain premises in

40 the City of East Orange, Essex County, New

Jersey;
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(¢) An instrument evidencing an agreement
between said George T. Rockwell, Karl Kniep
and Mary Ulicsnik, of the one part, and said Otto
G. Horster and Helen C. Horster, his wife, 1
and by which it is provided that the aforesaid
conveyance and the sale, transfer and assign-
ment evidenced by the aforesaid bill of sale, were
made as security for the payment of all and
singular the debts and liabilities listed above in
paragraph 8 of this bill of complaint, ‘‘together
with interest and costs.”’

10. The just described bill of sale, deed and
instrument evidencing their purposes are in the
possession of Mary Uliesnik, one of these com-
plainants; and these complainants hereby offer
to produce the same if that appear to be neces-
sary or if they be required so to do.

11. Said deed on December 22, 1925, and again
on December 31, 1925, was duly acknowledged
according to law by Otto G. Horster and Helen
C. Horster. Thereafter, namely, on January 4,
1926, said deed was duly recorded (pursuant to
the form of the statute in such case made and
provided) in the Office of the Register of Deeds
and Mortgages for the County of Essex, on pages
122-123 of Book T 73 of Deeds for said County.

12. The premises conveyed by said deed are
commonly known as No. 158 Steuben street, in
Fast Orange aforesaid. The value of said prem-
1ses does not exceed $15,000.00 and possibly no
more than $10,000.00 may be realized upon a
sale and conveyance thereof.

13. Said premises consists of a tract of land
(having a frontage of twenty-five feet on Steuben
street’and being about one hundred feet in depth)
and a ‘‘two family’’ dwelling house erected there-
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on; sald dwelling was erected many years ago
and in contrast with two family dwelling houses
of a more modern type, is not so attractive as
to warrant any expectation or belief that more
than $10,000.00, as aforesaid, could be realized
therefrom.

14. The above-mentioned bill of sale executed
by Otto G. Horster, sold, assigned, transferred
and set over unto Mary Uliesnik, Karl Kniep and
George T. Rockwell, in addition to the interest of
Otto G. Horster in the above-mentioned shares
of stock of Stuyvesant Development Co., and the
assets of sald Company, all his right, title and
interest in certain other personal property and
choses in action; such other personal property
and choses of action are enumerated in said bill
of sale as follows:

““2.  All my right, title and interest in and
to certain bonds of Union Cemetery Associa-
tion which I own or in which I have an in-
terest.”’

““3. All my right, title and interest in and
to my collection of postage stamps.”’

““4.  All my right, title and interest in and
to my ‘Title Searching Plant.” *’

““5. KExcept as hereinafter reserved, all
monies whatsoever, due or to grow due to
me.’’

““6. All of my property, real and personal
of whatsoever the same may consist and
wheresoever the same may be situate,
whether cognate or akin to the above specifi-
cally described property or not, and I hereby
agree to do whatever is necessary or proper
to enable the transferees herein named to
obtain possession of, and the proper evidence
of title to, the property hereby conveyed
and/or transferred, excepting and reserving
from the effect of this instrument, however,
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all of my household furniture and also to
the extent of $500, my bank balance.’’
15. No part of the indebtedness of Otto. G.
Horster described in paragraphs 7 and 8 of this
bill of complaint has been paid or satisfied.

16. In the months of December, 1925, and
January, 1926, due and sufficient notice was given
to Stuyvesant Development Co., above-mentioned,
of the assignments and transfers and transactions
described in paragraphs 4 and 9 of this bill of
complaint, and of the claims and demands of the
various parties, above mentioned, arising there-
from.

17. Stuyvesant Development Co. is a corpora-
tion organized under the laws of the State of New
Jersey and was such at all times hereinbefore
mentioned; it was organized and subsists under
and by virtue of the provisions of an act entitled
“An Act concerning corporations (Revision of
1896).”> During the course of its existence, it
has issued, of its authorized capital stock, thirty
shares; of said shares one-third in number were
issued to Otto G. Horster aforesaid, one-third to
John J. Fallon, Esq., of Hoboken, New Jersey,
and one-third to George T. Vickers, of Jersey
City. Said shares were issued and outstanding
at all times hereinbefore mentioned and they
constitute all the shares of the capital stock of
the company now issued and outstanding.

18. At all times hereinbefore and hereinafter
stated said Otto G. Horster, John J. Fallon and
George T. Vickers constituted the Board of Di-
rectors of Stuyvesant Development Co., the said
George T. Vickers, in addition being president
of said company, the said Fallon being its
treasurer and the said Horster its secretary.
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19. On March 5, 1926, after notice given as
above set forth, Stuyvesant Development C(o.
took certain steps with a view to distributing
ratably amongst its stockholders or their as-
signs a fund of $30,000.00, belonging to said com-
pany, capable of such distribution. In that con-
nection there was paid to George T. Vickers
aforesaid the sum of $10,000.00 and to John J.
Fallon a like sum. At the same time the com-
pany caused to be drawn its check on First Na-
tional Bank of Hoboken (a national bank doing
business in the State of New Jersey) payable in
the sum of $10,000.00 to the order of Otto G.
Horster.

20. Said check was entrusted to the president
of Stuyvesant Development Co., George T. Vick-
ers above mentioned; and at the same time said
George T. Vickers was instructed by said com-
pany not to deliver said check to said Otto G.
Horster unless all the above-mentioned assignees
gave their consent thereto, that is to say, unless
Union Cemetery Association, Louis Kempf, Mary
Uliesnik, Karl Kniep and George T. Rockwell
gave such consent.

21. On March 11, 1926, there was held at
the office of Norbury C. Murray, then attorney of
Otto G. Horster (in the City of Newark, County
of Hssex aforesaid) a meeting and conference of
all the parties interested in said check by reason
of the matters and things hereinbefore set forth—
including said Otto (. Horster and said Stuyve-
sant Development Co. HKach and every one of
said parties was there represented by his, her or
its attorney or agent, duly authorized in that be-
half.
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22. Otto G. Horster was not a participant in
said conference in person, but attended during
said conference at the office of his said attorney;
and then and there he, said Otto G. Horster, by
and through his said attorney duly authorized in
that behalf disclaimed all and any right to have
and receive said check aforesaid or the moneys
represented thereby and offered himself ready
and willing to endorse said check in blank or
otherwise for the benefit of all the assignees
aforesaid or such assignee or assignees, amongst
them, as they might agree upon, or as might
afterwards be determined entitled to receive said
check or the proceeds thereof. Said assignees
were unable to unanimously agree as to which
one of them or which of them was or were en-
titled to or should receive said check and the
whole proceeds thereof, but it was finally agreed
at said conference by all the parties represented
there (including Stuyvesant Development Co.
aforesaid and George T. Vickers its president)
that the latter should procure the certification of
said check and hold the same certified for the
benefit of said assignees, and deliver said check
to such one or more of them as they might agree
upon or as might be determined in or by a com-
petent suit in that behalf, upon satisfactory proof
of such agreement or of such determination.

23. Pursuant to said agreement, and with

the full knowledge and consent of all the stock-
holders and directors, above mentioned, of Stuy-
vesant Development Co., said George T. Vickers
procured the certification of said check by First
National Bank of Hoboken aforesaid, such certi-
fication being made on March 13, 1926 ; and said
George T. Vickers from said date, held said
check so certified, for the benefit of the assignees

30




Bill of Complant.

above mentioned pursuant to the aforesaid agree-
ment in that behalf—until (in breach and dis-
regard of said agreement and the trusts there-
from arising) he afterwards, namely, on or about
November 9, 1926, delivered said check to one
Charles E. Dalrymple.

94. Said Charles E. Darymple is the person
of that name mentioned and referred to in a cer-
tain order made by Honorable William S. Gum-
mere, Chief Justice of the New Jersey Supreme
Court in a certain action wherein Ellen Minchin
is plaintiff and Otto G. Horster is defendant, a
copy of which order is hereto annexed, marked
Exhibit F and made a part hereof.

95. Said action was commenced by the issu-
ance of a writ of attachment out of the Supreme
Court of the State of New Jersey on March 20,
1926. In and by said writ the Sheriff of the
County of Hudson was commanded to attach the
rights and credits, moneys and effects, goods and
chattels, lands and tenements of Otto G. Horster,
defendant, wheresoever they might be found in
said County, to compel his appearance to answer
said Ellen Minchin in an action at law.

96. Under and by virtue of said writ John M.
Hamman, Sheriff of Hudson County, pretended to
execute said writ by going to the office of said
George T. Vickers, in Jersey City, and then and
there declaring that he attached the rights and
credits, moneys and effects, goods and chattels,
lands and tenements of Otto G. Horster, said de-
fendant in said suit; and by making an inventory
and appraisement of his property allegedly at-
tached, namely, ‘‘a certified check, for $10,000.00
in the possession of Colonel Vickers, at 9399

40 Bergen avenue, Jersey City due the defendant.”
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27. After said alleged attachment and the
making of the order of which a copy is attached
as aforesaid, and under color thereof, but without
any order compelling or directing him so to do,
George T. Vickers, as aforesaid, on or about No-
vember 9, 1926, delivered unto Charles K. Dal-
rymple aforesaid the check described in para-
graph 19 of this bill of complaint.

98. Said check was so delivered without the
consent of Stuyvesant Development Co. or any
of the above mentioned assignees or of said Otto
(. Horster, but was made in disregard of the
rights of said assignees, the agreement described
in paragraph 22 of this bill of complaint and the
right of said Otto G. Horster and his duty to
apply the proceeds of said check pursuant to his
assignments hereinbefore described or one of
them,

29. (Complainants are advised and say that
said Charles E. Dalrymple was not entitled to
have or receive said check, as against these com-
plainants or any of the assignees above mentioned
for the following reasons namely:

(a) Because of the matters and things here-
Inabove premised.

(b) Because the record of the action wherein
Ellen Minchin is plaintiff, above mentioned, and
the proceedings therein of record and in the files,
in said action in said New Jersey Supreme Court,
disclose that the above-mentioned writ of attach-
ment was issued pursuant to an order of Isidor
Kalisch, a Supreme Court Commissioner of the
State of New Jersey, in and by which order it is
not preseribed that any bond shall be given pur-
suant to the provisions of an act entitled ‘‘An
Act to regulate the practice of law (Revision of
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Nineteen hundred and three),’”” approved April
14, 1903, as supplemented and amended; but
such record and proceedings disclose that said
order and said writ of attachment were issued
pursuant to an act entitled ‘“An Act for the re-
lief of creditors against absent, fraudulent and
absconding debtors (Revision of Nineteen hun-
dred and one)’’; wherefore any order for the
appointment of an auditor in said action should
have been made by the New Jersey Supreme
Court and the order (of which a copy is hereto
annexed), being made by a justice of said court
1s invalid.

(¢) Because said writ of attachment, as dis-
closed by said record and proceedings and the
order for the issuance of said writ, part of said
record and proceedings was based upon affidavits
(referred to in said order and constituting part
of said record and proceedings) which affidavits
are entitled in a cause not pending at the time
said affidavits were verified, namely, the action
commenced by the issuance of said writ of at-
tachment.

30. Charles E. Dalrymple still retains posses-
sion of said check and claims that he is entitled
to retain possession thereof and to the $10,000.00
represented by said check and is endeavoring to
procure the payment to him by First National
Bank of Hoboken aforesaid of said $10,000.00.

31. In aid of said claim he procured from the
Chief Justice of said New Jersey Supreme Court
a rule to show cause directing said First National
Bank of Hoboken and Otto G. Horster to show
cause why the latter should not endorse said
check over to said Charles E. Dalrymple; said

40 Tule was abandoned on December 18, 1926, but
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theretofore, said Charles K. Dalrymple caused to
be issued a writ of scire facias against said bank.

32. These complainants and the other assign-
ces above mentioned, because of the form and
practice at law, may not be able to appear and
assert their rights in defense to said writ or
with a view to defeating the objects sought to be
accomplished by said writ.

33. Complainants requested Karl Kniep to
join with them in exhibiting this bill, but he
(through his attorney) requested that he be made
a party defendant to this bill, setting up and
claiming that his rights are superior to those of
Louis Kempf and Union Cemetery Association,
and that by joining as complainant those alleged
richts might be prejudiced. But by nothing in
this bill is it intended that the rights or claims
of the complainants or any of them, as between
themselves or with respect to one another, shall
be in any way prejudiced by reason of their
joinder in this bill or any statement therein, said
complainants being advised that they and the
other assignees above mentioned have an interest
in common in the application of the proceeds of
the aforementioned check of $10,000.00 to their
claims or to such of their claims as may be prior
in point of time or of equity; and in preventing
the misapplication of said proceeds by said
Charles E. Dalrymple to claims presented to him
as ‘‘auditor,”’” as aforesaid.

34. Complainants requested John Grabach,
Otto (. Horster and Helen C. Horster, his wife,
to join in exhibiting this bill, but they have de-
clined so to do. Because of their interest in the
subject matter of the complaint herein, they as
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well as Karl Kniep are joined as parties defend-
ant hereto.

39. The following named persons are parties
to the suit in which said Charles E. Dalrymple is
functioning as above stated, that is to say, Ellen
Minchin as plaintiff; Mary Riley, as applying
creditor; Margaret McLaughlin, as applying cred-
itor, and Otto (. Horster as defendant.

36. Complainants are without adequate
remedy in the courts of law and therefore pray:

1. That Otto (. Horster and Helen C. Horster,
his wife; John Grabach, Karl Kniep, Charles E.
Dalrymple, Ellen Minchin, Mary Riley, Margaret
MecLaughlin, Stuyvesant Development Company
and First National Bank of Hoboken, who are
the defendants to this suit, may answer this bill
of complaint and each statement therein made.

2. That by its decree this Court shall enjoin
the said Charles K. Dalrymple from disposing of
the check for $10,000.00 aforesaid, and shall order
and direct said Charles E. Dalrymple to turn
over and deliver said check to an officer of this
Court to be named or appointed for that purpose.

3. That in and by such decree this Court shall
enjoin the said Charles E. Dalrymple from pur-
suing the writ of scire facias aforesaid and First
National Bank from paying the sum of $10,000.00
to any person or persons except such officer of
this Court.

4. That in and by such decree this Court shall
declare and decree that said Charles E. Dalrym-
ple, Ellen Minchin, Mary Riley and Margaret Me-
Laughlin have no right, title and interest in said
check.

5. That in and by such decree or such order

40 as this Court may make, Otto G. Horster may be
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ordered and directed to endorse said check over

to the officer of this Court, aforesaid.

6. That in and by said decree this Court may
direct in what manner should be ascertained the
respective rights of the complainants and of
Karl Kniep and John Grabach in the proceeds
of said check and that this Court may proceed
thereupon to adjudge the respective rights of
said parties in said proceeds.

7. That writs of subpoena may issue com-
manding said defendants to answer this bill of
complaint and to abide by such decree as this
Court may make in the premises.

OTTO A. STIEFEL,
Solicitor for and of Counsel
with Complainants.

Exhibit A.

Number 3 Shares 3
STUYVESANT DEVELOPMENT COMPANY

THIS CERTIFIES THAT Otto G. Horster is
the owner of Three

Shares of the Capital Stock of

STUYVESANT DEVELOPMENT COMPANY
transferable only on the books of this Corpora-
tion in person or by Attorney upon surrender of
this Certificate properly endorsed.

In Witness Whereof, the said Corporation has
caused this Certificate to be signed by its duly au-
thorized officers and its corporate seal to be
hereunto affixed this 14th day of ‘Becember, A. D.
1912,

George T. Vickers John J. Fallon,
President Treasurer

20
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Kndorsed on back.

For Value Received 1 hereby sell, assign and
transfer unto Louis Kempf the within three
Shares of the Capital Stock represented by the
within Certificate, and do hereby irrevocable con-
stitute and appoint him my Attorney to transfer
the said Stock on the books of the within named
Corporation with full power of substitution in
the premises. Otto G. Horster.

Dated Dec. 16 1925
In the presence of

Norbury Murray

Exhibit B.

Number 6 Shares 7
STUYVESANT DEVELOPMENT COMPANY.

THIS CERTIFIES THAT Otto G. Horster is
the owner of seven

Shares of the Capital Stock of

STUYVESANT DEVELOPMENT COMPANY
transferable only on the books of this Cor-
poration in person by Attorney upon surrender
- of this Certificate properly endorsed.

In Witness Whereof, the said Corporation has
caused this Certificate to be signed by its duly
authorized officers and its Corporate Seal to be
hereunto affixed this 15th day of December A. D.
1912.

George T. Vickers, Pres. John J. Fallon, Treas.
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Endorsed on back.

For Value Received I hereby sell, assign and
transfer unto Louis Kempf the within seven
shares of the Capital Stock represented by the
within Certificate, and do hereby irrevocably con-
stitute and appoint him my Attorney to transfer
the said Stock on the books of the within named
Corporation with full power of substitution in

Otto G. Horster.
Dated Dec 16 1925

In the presence of
Norbury Murray

Exhibit C.

Hollywood Cemetery, December 15, 1925
In consideration of $1.00 I hereby assign and
transier all my right title and interest in stock
of Stuyvesant Development Co to Louis Kempf
his heirs and assigns forever and I agree to de-
liver said stock which is now unpledged at 9:30
a. m. Dec. 16th at my office, Wiss Building, New-
ark, NG

Otto G. Horster

Witnesses:

Henry C. Pfaff, Fred Ardrey, H. L. De Puy.

30
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Exhibit D.
Hollywood Cemetery, December 15, 1925

In consideration of one dollar I hereby assign
to Louis Kempf all my right title and interest in
all bonds (standing in my name), of the Stuyve-
sant Development Co. which bonds are now held
by a Committee one of whom is Mr. Young, Presi-
dent of Hoboken 1st National Bank and I state I
own $15,000 worth of said bonds.

Otto G. Horster.

Witnesses: Henry C Pfaff, Fred Ardrey, H. L.
De Puy.

Exhibit E.

$35000.00

On Demand after date I promise to pay to
the order of Louis Kempf, Thirty five
thousand 00/100 Dollars

Payable at Liberty Trust Co.

Value received

No. Due

December 15, 1925

Otto (. Horster.
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Exhibit F.

NEW JERSEY SUPREME COURT.

Action
at Law.

Order of Pub-
lication Ap-
pownting an
Auditor.

ErLENn MiNcHIN,
Plawntiff,

VS.

Orto . HORSTER,
Defendant.

The Writ of Attachment in this case having
been returned served by the Sheriff of the
County of KEssex and the Sheriff of the County
of Hudson and no appearance having been en-
tered in said cause by the defendant,

It is on this 5th day of June 1926, on motion
of Arthur T. Vanderbilt, attorney for the plain-
tiff,

ORDERED that a notice of the issuing of said
attachment at whose suit, against whose estate,
and for what sum, and when returned, shall be
published in the Newark Evening News once a
week for four successive weeks; and it is

FURTHER ORDERED that Charles E. Dal-
rymple be appointed auditor to adjust and as-
certain the amount due to the plaintiff and each
of the applying creditors.

WILLIAM S. GUMMERE,
O

A True Copy,

Edward J. Kelleher,
Clerk.

10
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STaTE oF NEW JERSEY, |
Couxty or HssEx. i

Orto A. StIEFEL, being duly sworn according
to law, on his oath says:

1. I am the solicitor of Union Cemetery As-
sociation and the other complainants named in
the foregoing bill of complaint. 1 personally
caused to be prepared and drafted said bill of
complaint. I believe every fact alleged in said
bill of complaint to be true. I am verifying said
bill of complaint myself, because I am more fa-
miliar with all the facts then is possibly any other
person and am the one person who has assuredly
seen and inspected all the original documents
named in the foregoing bill of complaint (which
are not part of the public records) and true
copies of such documents as are part of the
public records certified to be true either by a duly
qualified public officer or informally through the
agency of copies furnished to me by the attorneys
at law involved in the litigation described in the
bill of complaint. I have personally seen and in-
spected the original documents, copies of which
are annexed to said bill of complaint and marked
Exhibits A, B, C, D and E. I have seen Otto G.
Horster sign his name on numerous occasions
and believe that his signature to the said original
documents are all genuine. This belief 1s sup-
ported by admissions made to me by Otto G.
Horster.

2. The bill of sale, deed and agreement de-
seribed in paragraph 9 of the bill of complaint
are all in my own possession. I believe they are
truly described in said bill. The facts set forth in
paragraphs 19 to 22 inclusive of the bill of com-

40 plaint are known to me from my participation in
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the conference on March 11, 1926, in the office
of Norbury C. Murray, mentioned in said bill of

complaint.

3. Tt was I who made the suggestion to George
T. Vickers that the $10,000.00 check should be
certified and that he should hold the same certi-
fied for the benefit of the assignees mentioned in
paragraph 22 of the bill of complaint, 1 know of
my own personal knowledge that the agreement
described in said paragraph was reached as there-
in set forth.

4. My knowledge of the attachment and pro-
ceedings described in paragraphs 24, 25 and 26 of
the bill of complaint, was derived from examina-
tion of true copies of the papers filed in said
cause.

5. 1 know that the check was delivered to
Charles E. Dalrymple as described in paragraph
27 of the bill of complaint; this, through con-
versation with Mr. Massey, attorney at law, asso-
ciated with Arthur T. Vanderbilt, who is attorney
of Charles E. Dalrymple, also through admissions
made to me by John J. Fallon, treasurer of Stuy-
vesant Development Co., who signed said check
on behalf of said company; also from copies of
the rule to show cause and other documents in
relation thereto furnished to me by Mr. Gaede,
attorney of First National Bank of Hoboken. A
copy of the writ of scire facias has been fur-
nished to me by Mr. Vanderbilt aforesaid.

6. I know from admissions of Otto G. Hor-
ster to me and from the documents in my pos-
session that he is indebted to the persons and in
the sums described in paragraph 3 and para-
graphs 7 and 8 of the bill of complaint; I also
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know from such admissions to Otto G. Horster to
me and from the fact that I am in charge of the
affairs of Mary Ulicsnik in this connection and
have been in charge of the same for the past
year—that no part of said indebtedness has been
paid.

OTTO A. STIEFEL.
Sworn and subscribed to before me
this 6th day of January, 1927.

JorN A. McKENNA,
Attorney at Law of N. J.

ORDER.
Filed January 7, 1927.

IN CHANCERY OF NEW JERSEY.

Between

Mary Uricsnik and others,
Complainants,
On Bill.
and Order.
CrarLes K. DarLrvympre and
others,
Defendants.

The matter of this order being opened to the
Court by Otto A. Stiefel, of counsel with com-
plainants, upon filing the bill of complaint in the
above-entitled cause, and the Court having con-
sidered the same as well as the affidavit thereto
attached, and it appearing to the Court that the
complainants are entitled to relief pending the
final determination of said cause and that the
subject matter of the complaint, namely, the
check hereinafter mentioned, should be safe-
guarded, under the directions of this Court, pend-
ing such final determination, and that the com-
plainants may be entitled to other relief pending
such final determination,

It is, on this 7th day of January, A. D. 1927,
on motion of Otto A. Stiefel, as solicitor for the
complainants, ORDERED,

L. That Charles K. Dalrymple, one of the de-
fendants in the above-entitled suit, show cause
before the Chancellor at the Chancery Chambers,




Order.

in Newark, on Tuesday, the 25th day of January,
1927, why he should not deliver into the custody
of an officer to be appointed by this Court the
certain check of Stuyvesant Development Co.,
bearing date on or about March 5, 1926, drawn
on First National Bank of Hoboken, New Jersey,
payable to the order of Otto G. Horster, in the
sum of $10,000.00, certified by said bank on or
about March 13, 1926—being the check described
in the bill of complaint herein.

2. That pending the further order of this
Court, said Charles K. Dalrymple desist and
refrain from transferring or delivering said
check to any person or persons whomsoever and
from presenting said check to said First National
Bank of Hoboken for payment and from taking
any steps to procure the payment of the $10,-
000.00 mentioned in said check, unto himself or
to any other person or persons.

3. That copy of this order and of the bill of
complaint in this cause and the affidavit of Otto
A. Stiefel aforesaid, be served upon said Charles
E. Dalrymple, within five days from the day of
the date of this order, which copies shall be true
copies and certified to be such by the solicitor of
the complainants, instead of by the Clerk of this
Court.

EDWIN ROBERT WALKER,
s

Respectfully advised,

Avronzo CHURCH,

V.-C.

ORDER.
62—698.
Filed January 25, 1927.

IN CHANCERY OF NEW JERSEY.

Between

Mary Uricsnik and others,
Tomplainants :
Compla ? On Bill.

and Order.
CaarLEs K. DarLryMmpLE and
others, ;
Defendants.

This matter being opened to the Court by Otto
A. Stiefel, of counsel with complainants, at the
time named in the order to show cause filed in
the above-entitled cause on January 7, 1927, and
it appearing to the Court by the written admis-
sion of Charles K. Dalrymple, one of the defend-
ants in this cause, that a true copy of the bill of
complaint and of said order to show cause were
served on said defendant on January 8, 1927,
pursuant to the directions of said order, and it
appearing to the Court that the complainants
are entitled to relief pending the final hearing
of the above-entitled cause, to the extent herein-
after provided and ordered, and neither said
Charles K. Dalrymple nor anyone in his behalf
appearing to oppose the application for this
order, it is on this 25th day of January, 1927,
on motion of Otto A. Stiefel, as solicitor of com-
plainants, OrRpERED :
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1. That said Charles E. Dalrymple shall
within five days from the day of the service upon
him of a copy of this order, deliver unto the
Clerk of this Court the certain check of Stuy-
vesant Development Co., bearing date on or
about March 5, 1926, drawn on First National
Bank of Hoboken, New Jersey, payable to the
order of Otto G. Horster in the sum of $10,000.00,
certified by said bank on or about March 13, 1926,
being the check of that tenor described in the bill
of complaint.

3. That the restraint imposed on said Charles
E. Dalrymple in and by said order be and the
same hereby is continued.

4. That the copy of this order to be served on
said Charles E. Dalrymple may be certified by
the solicitor of complainants to be a true copy
instead of by the Clerk of this Court and that
service of such a copy shall be held and taken to
be sufficient in this behalf.

EDWIN ROBERT WALKER,
C.

Respectfully advised,

Joun H. Backss,
V.-C.

ANSWER AND COUNTER-CLAIM.,
Filed May 21, 1927.

IN CHANCERY OF NEW JERSEY.

Between

Mary UricsNik, et als.,
Complamants,

On Bill, dc.

Answer and
and Counter-

CuarLes E. DavrymPeLE, et als., dlaum.

Defendants.

"l‘he defendants, Ellen Minchin and Mary E.
Riley, answering the bill of complaint filed in
the above-entitled cause, say that:

L. As to paragraphs 1 to 10 of said complaint,
1%1030 defendants have no knowledge or informa-
tion sufficient to form a belief and therefore call
upon complainants to prove the same.

.2. As to paragraphs 11, 12 and 13 of said
bill of. complaint, these defendants admit that
there is a deed of record as deseribed and that
the premises described therein are commonly
known as 158 Steuben street, East Orange, Ne\:v
.T(".rsey, but have no information as to the value
Qf sald land and premises and therefore deny
that said value will not exceed $15,000.00. :

3. ASI to paragraphs 14 and 15 of said bill
these defendants have no knowledge or informa-

tion sufficient to form a belief and therefore deny
the same. ¥

4. Paragraph 16 of said bill is denied.

20
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5. Paragraphs 17, 18 and 19 are admitted.

6. As to paragraph 20 of said bill, these de-
fendants admit that certain consents were re-
quired as a prerequisite of the power of said
George T. Vickers to deliver said check but have
no knowledge or information sufficient to form a
belief as to the names of the parties of whom
such consent was required, and call upon com-
plainants to prove the names of such parties.

7. As to paragraphs 21, 22 and 23, these de-
fendants admit that on or about Marech 11, 1926,
there was a conference of creditors of Otto G.
Horster at the place named but have no knowl-
edge or information sufficient to form a belief
as to what was said and done at the said con-
ference and therefore call upon complainants to
prove the same. These defendants deny that
George K. Vickers agreed to hold said check for
the benefit of any parties excepting those who
should after that time establish a right thereto
through Otto G. Horster.

8. These defendants admit paragraph 24 of
said complaint.

9. As to paragraph 25, these defendants deny
that said action was commenced by the issuance
of the writ and say that said action was com-
menced by the executing and the filing of the
affidavits and order for the writ.

10. As to paragraph 26, these defendants say
that the Sheriff of Hudson County did execute
said writ as stated and that the execution of
said writ was in due form of law.

11. These defendants admit paragraph 27 of
said complaint.
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12. These defendants deny paragraphs 28 and
29 of said complaint,

13. These defendants admit that at the time of
filing of said bill Charles K. Dalrymple still re-
tained possession of said check, but that since
the filing of said bill said check has been deliv-
ered to the Clerk of this Court pursuant to the
order of this Court directed to said Charles E.
Dalrymple.

14. These defendants deny paragraphs 31 and
32 of said complaint.

15. These defendants have no knowledge or
information sufficient to form a belief as to the
contents of paragraphs 33 and 34 of said com-
plaint and therefore deny the same.

17. As a first defense to the allegations of
said bill, these defendants allege that the assign-
ments and promissory note described in para-
graph 4 of said complaint are void under the
Statute of Frauds, having been given for an
nadequate consideration and resulting in the in-
solvency of said Otto G. Horster.

18. As a second defense to the allegations of
said bill, these defendants allege that the assign-
ments to said Louis Kempf if considered valid
did not have the effect of transferring to said
]puis Kempf the right to collect dividends on
sald certificates of stock unless and until said
Louis Kempf or his legal representative should
procure the entry of the transfer of said stock
on the books of the corporation and that the
Stuyvesant Development Company was permit-
ted by law to recognize and did recognize the
exclusive right of Otto G&. Horster to receive the
check for dividends on said stock.
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19. As a third defense to the allegations of
said bill, these defendants allege that the assign-
ments and transfers of property by Otto G. Hor-
ster to Mary Ulicsnik, Karl Kniep and George
T. Rockwell mentioned in paragraphs 9 to 14 of
complainant’s bill are void and of no effect be-
cause they amount to a transfer of all of the
property to said Otto G. Horster to a trustee for
certain creditors to the exclusion of others.

20. As a fourth defense to the allegations of
the said bill these defendants allege that com-
plainants are guilty of laches in that they failed
to give proper notice of their said assignments
to the Stuyvesant Development Company, and
that they failed to take into possession any of
the personal property of said Horster except
said certificate of stock, that they permitted said
Horster to maintain his office equipment undis-
turbed for months after the date of said assign-
ments, representing himself to be still in business,
that they permitted said Horster to occupy the
house at 158 Steuben street, Kast Orange, New
Jersey, free of rent, and that they failed to take
any further steps whatever, prior to the attach-
ment suit of this defendant, to take into posses-
sion the property of said Horster to establish
their alleged equitable interests therein.

21. As a fifth defense to the allegations of
said bill, these defendants allege that complain-
ants are seeking equity without offering to do
equity in that they pray that the entire fund be
applied on account of their claim to the total ex-
clusion of the claims of the defendants Ellen Min-
chin, Mary K. Riley and Margaret McLaughlin.

22. As a sixth defense to the allegations of
said complaint, these defendants allege that all
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of said assignments were intended by Otto G.
Horster to be given in trust for the equal benefit
of all of this creditors and that complainants in
seeking to otherwise construe the effect of said
assignments are parties to an attempted fraud
and'by reason thereof said assignments are void
and of not effect.

923. As a seventh defense to the allegations of
said bill, these defendants allege that she and
Mary K. Riley and Margaret McLaughlin hold a
first lien on the said certified check as a result
of their writ of attachment and the levy upon
said check pursuant thereto and the other pro-
ceedings taken in their behalf in said attachment
suif.

These defendants therefore pray that complain-
ants’ bill of complaint be dismissed with costs to
this defendant most wrongfully sustained.

Counter-claim.

3y way of counter-claim against complainants
and by way of complaint against the defendants
and other parties hereinafter named, the defend-
ants Ellen Minchin and Mary E. Riley respect-
fully show that:

L. On the 20th day of March, 1926, defendant
[illen Minchin by due and sufficient proceedings
caused writs of attachment to issue out of the
New Jersey Supreme Court directed to the
Sheriff of Hssex County and the Sheriff of Hud-
son County, respectively, commanding them to
attach the rights and credits, moneys and effects,
goods and chattels, lands and tenements of Otto
G. Horster, wheresoever they might be found in

sald counties, to compel his appearance to answer 40
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said Ellen Minchin in an action at law to her
damage $9,000.00.

9. Pursuant to said writ of attachment issued
to the Sheriff of Hudson County, said Sheriff on
March 22, 1926, made levy upon a certain certi-
fied check payable to Otto G. Horster in the sum
of $10,000.00, made by Stuyvesant Development
Company and held by George T. Vickers at 999
Bergen avenue, Jersey City, New Jersey.

3. Pursuant to said writ of attachment the
Sheriff of Essex County on March 26 and March
31, 1926, made levy upon the following property
of the defendant Otto G. Horster:

(a) Collection of stamps in Fidelity Union

Trust Co. as collateral security for loan of
$3,000.00.

(b) Real estate at No. 158 Steuben street,
FKast Orange, N. J., described as follows:

All that lot, tract or parcel of land and prem-
ises hereinafter particular described, situate, ly-
ing and being in the City of Hast Orange, County
of Essex and State of New Jersey:

Brcinning in the Hasterly line of Steuben
Street, formerly called South 18th Street,
at a point therein distant Southwesterly Five
Hundred Ten and ninety-six hundredths feet
from the intersection of the Easterly line
of Steuben Street with the Southerly line of
9th Avenue; running thence along Steuben
Street southwesterly twenty-five feet; thence
Southeasterly at right angles to Steuben
Street one hundred feet; thence Northeast-
erly parallel with Steuben Street twenty-
five feet; thence northwesterly on a straight
line to the place of BEGINNING.

e
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4 Said Otto G. Horster has at no time en-
tered appearance in said attachment suif.

5 The defendant Mary E. Riley applied and
was admitted as a creditor of said Otto G. Hor-
ster in said attachment suit.

6. The defendant Margaret MecLaughlin ap-
plied and was admitted as a creditor of Otto G.
Horster in said attachment suit.

7. No other party to this suit has at any time
applied as a creditor in said attachment suit or
as a claimant of any of said attached property.

8. Due and sufficient proceedings were taken
in said attachment suit, so that on November 3,
1926, final judgment was entered in the New
Jersey Supreme Court in said attachment suit
for the attaching creditor, Ellen Minchin, in the
sum of £4,692.50, for the applying creditor, Mary
[. Riley, in the sum of $9,745.22 and for the
applying creditor, Margaret McLaughlin, in the
sum of $3,055.00, besides costs of suit, which have
heen taxed at $214.36 for the attaching creditor
and $9.10 each for the applying creditors.

9. No part of the said judgment against the
attached property of Otto G. Horster has been
satisfied except the sum of $75.00 collected by
Charles E. Dalrymple, the auditor duly appointed
in said attachment suit, from Charles J. Sch-
roeder, Constable, one of the debtors of said Hor-
ster, being part of the proceeds of sale of an
automobile owned by said Horster.

10. Defendants Ellen Minchin and Mary K.
Riley, allege that the assignments and transfers
made by Otto G. Horster to Louis Kempf men-
tioned in paragraph four of the bill of com-
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plaint are void as to the defendants Ellen
Minchin, Mary K. Riley and Margaret Me-
Laughlin, for the following reasons:

(a) The transfer of stock to said Louis Kempf
was not recorded on the books of Stuyvesant De-
velopment Co., and no steps were taken to secure
any transfer of said stock on the books of the
company.

(b) The assignments of said stock and bonds
did not purport to be assignments in trust, but
purported to be a consummated sale, and were
made for an inadequate consideration, and pro-
cured by duress, in that said Horster stood in
fear of a criminal complaint against him and
made said assignments for the purpose of avoid-
ing such eriminal complaint.

11. Defendants, Kllen Minchin and Mary K.
Riley, allege that the assignments and transfers
made by Otto (. Horster to Mary Uliesnik, Karl
Kniep and George T. Rockwell, mentioned n
paragraphs nine to fourteen of the bill of com-
plaint, are void as to the defendants Kllen Min-
chin, Mary E. Riley and Margaret McLaughlm,
for the following reasons:

(a) They constitute a general assignment of
all the property of said Otto G. Horster, in trust
for the benefit of certain ecreditors excluding
other creditors.

(b) Said bill of sale and deed are in form
absolute transfers of the property therein de-
seribed, and were obtained from said Otto G.
Horster by duress, and for an inadequate con-
sideration.

(¢) The sale of personal property described
in said bill of sale, was never consummated, there
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being no delivery of the property therein de-
seribed.

12. Defendants, Ellen Minchin and Mary Riley,
allege that the deed of said real estate made
by Otto (r. Horster, as deseribed in paragraphs
nine to thirteen of the bill of complaint and re-
corded in the office of the Register of Kssex
County in Book T 73 of Deeds for said County,
at page 122, is void as to these defendants for
the following reasons:

(a) Said deed constitutes a part of a general
assignment of all of the property of said Otto
G. Horster for the benefit of certain creditors.

(b) Said deed was obtained from Otto G.
Horster by duress and for an inadequate con-
sideration.

13. These defendants are informed and be-
lieve that said Mary Uliesnik, Karl Kniep (or his
legal representatives), and George T. Rockwell,
have collected the rents and profits of said real
estate ever since the execution of said deed.

14. These defendants are informed and be-
lieve that the collection of stamps of said Otto
G. Horster is still held by Fidelity Union Trust
Company, the lien of said holder against the
same having been satisfied in full by sale of a
part of said stamps. Defendants are further
informed and believe that the value of said
stamps remaining in the hands of Fidelity Union
Trust Company is more than $10,000.00, and that
the Fidelity Union Trust Company stands ready
and willing to deliver the same to whomever this
Court may designate.

]..>. Said Charles K. Dalrymple, the duly ap-
pointed auditor in said attachment suit, has de-
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manded of the Fidelity Union Trust Company
said collection of stamps by virtue of the levy
thereon theretofore made by the Sheriff of Kssex
Clounty and by virtue of his authority as auditor.
Said Fidelity Union Trust Company, by its duly
authorized agent and attorney, upon the original
demand made by said auditor, promised that
after satisfying its lien it would deliver said
stamps to said auditor, but upon later inquiry
by said auditor he was informed by the agent
and attorney of said Fidelity Union Trust Com-
pany that a notice of a claim of Mary Uliesnik,
Karl Kniep and George T. Rockwell had in the
meantime been received and that the said stamps
were ready to be delivered to such party as
should establish an unquestionable prior right to
the same.

16. Pursuant to an order of this Court in this
cause, said Charles E. Dalrymple, the duly ap-
pointed auditor in said attachment suit, has
turned over said certified check to the Clerk of
this Court. Said check is drawn on the First
National Bank of Hoboken by Stuyvesant De-
velopment Company, dated March 9, 1926, and
drawn to the order of Otto G. Horster and certi-
fied. Said check was delivered to said auditor
by George T. Vickers, president of Stuyvesant
Development Company, upon written demand by
said auditor, claiming said check by virtue of the
levy theretofore made on said check of the Sheriff
of Hudson County, and by virtue of his authority
as auditor in said attachment suit. On account
of said order of this Court these defendants are
prevented from pursuing their remedies at law
against said check and against the money on de-
posit represented thereby.
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17. The defendant, Karl Kniep, departed this
life on March 19, 1927, leaving a last will and
testament which was probated in Kssex County
on April 1, 1927, and letters testamentary have
been issued thereon to Martha Shaw, Minna
Dorer and Clara Sieder. The next of kin, heirs
at law, legatees, and devisees of the estate of
said Karl Kniep, deceased, appearing in the
record of said probate proceedings, to have an
interest in the bill of sale and deed described in
paragraphs nine to fourteen of complainants’
complaint, are as follows:

Clara Sieder....daughter....Newark, N.

Martha Shaw daughter South Orange, N.

Minna Dorer. .daughter. . East Orange, N.

Reihold Kniep son Irvington, N.

Louis Kniep....son....East Orange, N.

Anna Kreamer..daughter..Newark, N.

Karl Kniep....son....East Orange, N.

Ludwig Lauerhause grandson Asheville, N. C.

18. On account of the said conflicting claims to
the property of said Horster it has been im-
possible to liquidate the same, and the total value
of the assets of said Horster remains unknown
and this situation has existed and remained unj

changed ever since the making of said assign-
ments 1in December, 1925.

m AQ Y
These defendants have no adequate and com-
plete remedy at law and therefore pray:

m : =
‘[*]'. I'nat the complainants, Mary TUlicsnik,
‘mion Cemetery A 1ati C Rei
Berthl ok ,001‘311011, Karl Reister, and
(‘, a leister, his wife; Herman Nagel and
Ty . ' L
{I(. orge T. Rockwell, and the defendants, Otto G.
lorster and Helen ( Ester S h I ’
G i elen C. Horster, his wife; John
abach, Charles E. Dalrymple, Margaret Me-
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Laughlin, Stuyvesant Development Company, and
First National Bank of Hoboken, and the said
Louis Kempf, all of whom are made defendants
to this counter-claim, may answer this counter-
claim and each statement therein made.

2. That a decree may be entered declaring
void and setting aside the conveyance, and bill of
sale, desceribed in the bill of complaint, made De-
cember, 1925, by Otto G. Horster and Helen C.
Horster, his wife, to Mary Uliesnik, Karl Kniep
and George T. Rockwell, and also declaring void,
and setting aside the assignment or sale of stock
of Stuyvesant Development Company and bonds,
Union Cemetery Association, described in the bill
of complaint, made in December, 1925, by Otto
G. Horster to Louis Kempf.

3. That such decree shall declare that the de-
fendants, Kllen Minchin, Mary E. Riley and
Margaret McLaughlin, have a lien on the said
property of Otto G. Horster attached in said
attachment suit, to the extent of their respective
judgments therein entered, with costs and in-
terest, and that such lien be declared to be prior
to the claims of all other parties to this suit.

4. That a receiver be appointed forthwith to
take possession of the property of said Otto G.
Horster described in the complaint and in this
counter-claim, and all other property of the asid
Otto (. Horster, which he may be found to have
possessed or in savhich he may be found to have
had an interest at the time of the making of the
said sale and assignment to Mary Uliesnik, Karl
Kniep and George T. Rockwell.

5. That said receiver shall be ordered to
liquidate the said property and reduce the same
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cash, and hold the proceeds thereof to be dis-
tributed among the parties to this suit in accord-
ance with such decree as this Court shall make.

6. That an order may be entered commanding
the said Otto . Horster, Louis Kempf, Mary
Uliesnik, George T. Rockwell and the aforesaid
heirs of Karl Kniep, deceased, and to deliver up
and account for the said property of Otto G.
Horster to such receiver, and commanding the
said Fidelity Union Trust Company to deliver
up to such receiver the collection of stamps afore-
said, and commanding the Clerk of this Court to
deliver up to said receiver the certified check
aforesaid, and commanding the said Otto G.
Horster to endorse to said receiver the said
certified check, and that said parties in the mean-
time be restrained and enjoined from otherwise
disposing of any of said property.

(. That an order to show cause with restraint
i the meantime may be issued ordering the said
Otto G. Horster, Fidelity Union Trust Company,
Louis Kempt, Mary Ulicsnik, George T. Rock-
well, and the aforesaid heirs of Karl Kniep,
deceased, to show cause at an early date why the
prayer of this ecounter-claim should not be
granted and why a receiver should not be ap-
pointed to take possession of and liquidate the
sald property of Otto ¢. Hor ster, and command-
ing the said parties absolutely to desist and
refrain from otherwise disposing of any of said
property until further order of this (‘oult and
ordering said Otto (. Horster to show cause why
he should.-not endorse said certified check to
such receiver.,

8.

That a writ of subpoena may issue com-
manding said defendants to answer this counter-
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claim and each statement therein made, and to AFFIDAVITS.
gbide by su.ch decree as this Court shall make Filed May 21, 1927.
in the premises. ' ;
9. That the defendants, Ellen Minchin and IN CHANCERY OF NEW JERSEY.
Mary E. Riley, may have such other relief as
10 may be equitable and just. ' el
ARTHUR T. VANDERBILT, Mary UricsNIK, et als.,

Solicitor of Defendants Complainants, | On Bill, de.
Ellen Minchin and Mary E. Riley. :
and Affidavits.

JOHN W. McGEEHAN, Jr., ‘ T
Of Counsel with Defendant : Cumarves K. DALrRYMPLE, et als.,
Mary E. Riley. Defendants.

STATE OF NEW JERSEY, |
County oF EssEx. /

Rey~orps C. Massey, being duly sworn accord-
ing to law, on his oath deposes and says:

1. T am an attorney at law of the State of
New Jersey, and acting for Arthur T. Vander-
bilt, attorney of record of Ellen Minchin in her
attachment suit against Otto G. Horster in the
New Jersey Supreme Court; I have personally
prepared and conducted the proceedings in her
behalf in said attachment suit, and am person-
ally familiar with all of said proceedings.

2. 1T have read the counter-claim of Ellen

Minchin and Mary E. Riley about to be filed in
the above-entitled suit and the proceedings in
said attachment suit, described in said counter-
claim, are truly stated therein.

3. It is true that in said attachment suit the
Sheriff of Hudson County made levy upon a
certain certified check, payable to Otto G. Hor-
ster, 1s in the possession of George T. Vickers at
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999 Bergen avenue, Jersey City, New Jersey, as
by the Sheriff’s return appears of record and
that the Sheriff of Essex County made levy upon
the following described property of the defend-
ant, Otto G. Horster:

(a) Collection of stamps in Fidelity Union
Trust Company, as collateral security for loan
of $3,000.

(b) Real estate at No. 158 Steuben street,
East Orange, N. J., deseribed by metes and
bounds; all of which appears of record in said
sheriff’s return.

4. Tt is further true that the defendant Otto
(. Horster made no appearance to defend said
suit, although he was called and appeared as
a witness in proceedings before the auditor in
said suit to discover his property and assets.

5. Mary E. Riley and Margaret McLaughlin
applied and were admitted as creditors of said
Otto G. Horster in said attachment suit.

6. No claim of ownership of any of the said
property attached has been filed in said attach-
ment suit, in behalf of any of the parties to this
suit,

r7

7. On November 3, 1926, final judgment was
entered in said attachment suit, against the
said attached property of the defendant Otto G.
Horster, for the attaching creditor, Ellen Min-
chin, in the sum of $4,692.50, for the applying
creditor, Mary 1. Riley, in the sum of $9,745.22,
and for the applying ecreditor, Margaret Me-
Laughlin, in the sum of $3,055, besides costs of
suit which have been taxed at $214.36 for the
attaching creditor and $9.10 each for the apply-
ing creditors,
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8. No part of the said judgment or costs has
been satisfied except the sum of $75, collected
by Charles E. Dalrymple, the auditor duly ap-
pointed in said attachment suit, from Charles J.
Schroeder, constable, one of the debtors of said
Horster, being part of the proceeds of sale of
an automobile owned by said Horster.

REYNOLDS C. MASSEY.

Subscribed and sworn to before
me this day of ]
1927.

STATE OF NEW JERSEY, -
: i 8S
CounTy or KSSEX.

CuarLes K. Darrympir, of full age, being duly
sworn according to law, on his oath deposes and
says:

1. T am an attorney and counsellor at law of
the State of New Jersey.

2. On the fifth day of June, 1926, an order
was made in the New Jersey Supreme Court in
an attachment suit wherein Ellen Minchin was
plaintiff and Otto G. Horster was defendant,
appointing me as auditor to adjust and ascertain
the amount due to the plaintiff and each of the
applving creditors in said suit.

3. Pursuant to the instructions in said order
and to the statute defining the authority of an
auditor in such case, I considered proofs and
reported on the claim of KEllen Minchin, the
attaching ereditor, and Mary E. Riley and Mar-
garet McLaughlin, the applying creditors.

4. Pursuant to my report and on November
(3] 2 . ? 0 °
3, 1926, judgment by default was entered in said
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suit for the attaching creditor Ellen Minchin in
the sum of $4,692.50, for the applying creditor
Margaret McLaughlin in the sum of $214.36, be-
sides cost of suit including an auditor’s fee in
the sum of $100 allowed to me and an attorney’s
fee 1n the sum of $50 allowed to Arthur T.
Vanderbilt, attorney for Ellen Minchin.

5. On November 10, 1926, I made demand
upon George T. Vickers for possession of the
certified check for $10,000, held by him and
theretofore attached by the Sheriff of Hudson
County, in said suit. Said George T. Vickers,

believing it his duty so to do, delivered said

check to me as auditor. I then endeavored to
cash said check at the First National Bank of
Hoboken, which bank was the drawee. Payment
was refused by said bank on the ground that no
endorsement would warrant payment excepting
the endorsement of Otto G. Horster.

6. A proceeding on writ of scire facias was
forthwith started against said bank for the col-
lection of said $10,000 by me, which proceeding
1s still pending.

7. While said proceeding on said writ of scire
facias was pending, complainants Mary Ulicsnik
and others by their counsel, Otto A. Stiefel,
filed their bill of complaint herein and obtained
an order of this Court ordering that said certified
check be deposited with the Clerk of this Court.

8. Pursuant to said order, I deposited said
check with Thomas Barber, Clerk of this Court.

9. Immediately after the entry of said judg-
ment I communicated with the Fidelity Union
Trust Company in reference to the collection of
stamps of said Otto G. Horster, and was assured
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that as soon as the lien of said Fidelity Union
Trust Company for the amount due on a note of
said Horster for $3,000, could be satisfied by a
sale of part of said stamps, the balance of the
stamps or of the proceeds of sale thereof would
be delivered to me as auditor by virtue of the
levy theretofore made by the Sheriff of Issex
C'ounty and by virtue of my authority as auditor.

10. Subsequently I have been informed by
Fidelity Union Trust Company that its said lien
has been satisfied by the sale of part of said
stamps, but that it had received a notice of a
claim of Mary Uliesnik and others and that a
bill of interpleader in this Court would be filed
unless the parties in interest could agree as to
the priority of their claims to said stamps.

11. I have been unable to collect any money
for the satisfaction of said judgment from any
of the assets of said Otto G. Horster excepting
the sum of $75, received from Charles J. Schroe-
der, constable, one of the debtors of said Horster,
being part of the proceeds of sale of an automo-
bile owned by said Horster.

CHARLES E. DALRYMPLE.
Subseribed and sworn to before

me this day of
1927.

’




ORDER TO SHOW CAUSE.
Filed May 21, 1927.

IN CHANCERY OF NEW JERSEY.

10 DBetween

Mary ULicsnig, et als.,
Complainants, [ O Bill, dc.

T Order to

Show Cause.
Cuarces E. DavrymeLy, et als.,

Defendants.

This matter being opened to the Court by
Arthur T. Vanderbilt, of counsel with the de-
fendant Ellen Minchin, and John W. McGeehan,
of counsel with the defendant Mary K. Riley,

and uwpon reading and filing the answer and
counter-claim of said defendants, and the affi-
davits of Reynolds C. Massey and Charles E.
Dalrymple presented therewith; and it appear-
ing from complainants’ bill and the answer and
counter-claim of said defendants and the affi
davits filed therewith that said defendants show
good cause for this order;

It is on this 21st day of May, A. D. 1927,
OrpERED, that Otto G. Horster, Fidelity Union
Trust Company, Louis Kempf, Mary Uliesnik,
George T. Rockwell and the heirs of Karl Kniep,
deceased, namely Clara Sieder, Martha Shaw,
Minna Dorer, Reinhold Kniep, Louis Kniep,
Anna Kraemer, Karl Kniep and Ludwig Lauer-
haus, show cause before this Court at the Chan-
cery Chambers, Industrial Building, 1060 Broad
street, Newark, New Jersey, on Tuesday, the 7th
day of June, A. D. 1927, at ten o’clock in the
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forenoon or as soon thereafter as the matter can
be heard, why the prayer of the counter-claim of
Ellen Minchin and Mary E. Riley, defendants
in the above-entitled suit, should not be granted,
and why a receiver should not be appointed to
take possession of and liquidate the property
of Otto G. Horster, assigned by him to Louis
Kempf on December 15, 1925, and all the prop-
erty of said Otto (. Horster, of which he was
possessed or in which he had any right, in the
month of December, 1925, excepting that which
he reserved to himself in his bill of sale to Mary
Uliesnik, Karl Kniep and George T. Rockwell,
and that they further show cause why the said
Otto G. Horster should not be ordered to endorse
to said receiver the certified check of Stuyvesant
Development Company, now held by the Clerk of
this Court.

And it is further Orprrep, that a true copy of
this order certified by the solicitor of Kllen
Minchin be served upon Otto A. Stiefel, solicitor
of the complainants, upon TLouis Kempf, Otto
(. Horster and Fidelity Union Trust Company,
and that a copy be mailed to each of the said
heirs of Karl Kniep, deceased, at such addresses
as are given for them in the office of the Surro-
gate of Essex County, within six days from the
date of this order.

Respectfully advised,

Avoxzo CHURCH,
V.-C.
A true copy.

ArtHUR T. VANDERBILT,
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REPLICATION AND ANSWER TO
COUNTER-CLAIM,

Filed June 7, 1927,

IN CHANCERY OF NEW JERSEY.

Between

Mary Uricsnig, et als., LBl de.
Complainants, | Replication
and Answer
to Counter-
CuarLes E. DaLrYy™MPLE, ef als., | claim.
Defendants.

and

The complainants join issue on the answer of
the defendants Ellen Minchin and Mary E. Riley.

As to the counter-claim contained in said an-
swer, complainants say:

1. They admit that there was issued a writ of
attachment of the tenor set forth in the first
paragraph of said defendants’ counter-claim, but
deny that said writ is based upon ‘‘due and
sufficient proceedings,”” as in said first para-
graph of the counter-claim alleged; and here
repeat what is set forth in paragraph 29 (C)
of complainants’ complaint.

2. Paragraph two of the counter-claim is de-
nied.

3. Paragraph three of the counter-claim is
denied.

4. Paragraphs four, five and six of the counter-
claim are admitted.

5. Complainants have no knowledge or in-
formation sufficient to form a belief as to the
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matters set forth in paragraph seven of the
counter-claim.

6. Referring to paragraph eight of the
counter-claim complainants admit that on Novem-
ber 3, 1926, an entry of a judgment or judg-
ments in favor of the persons mentioned in said
paragraph, was made in the records of the New
Jersey Supreme Court; but these complainants
say that said judgment or judgments are not
based upon any due and sufficient proceedings,
but are without any warrant in law and void.

7. Complainants have no knowledge or infor-
mation sufficient to form a belief as to the matters
set forth in paragraph nine.

8. Referring to paragraph ten of the counter-
claim, complainants have no knowledge or in-
formation sufficient to form a belief in respect
to the allegation in said paragraph ‘‘that said
Horster stood in fear of a criminal complaint
against him’’; all other allegations in said para-
graph are denied,

9. Referring to paragraph eleven of the
counter-claim, complainants deny that the as-
signments and transfers in said paragraph men-
tioned are void, as to the defendants Ellen
Minchin and Mary E. Riley and Margaret Me-
Laughlin, for the reasons assigned in said para-
graph or for any other reasons.

10. Paragraph twelve of the counter-claim is
denied.

11. Paragraph thirteen of the counter-claim is
admitted.

() fa e . i .
12. Referring to paragraph fourteen of the
counter-claim, complainants are eredibly informed
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and verily believe, and therefore allege that all
the stamps, in said paragraph mentioned, have
been sold by Fidelity Union Trust Company or
under its directions, which stands ready and
willing to pay unto the person or persons that
may be entitled thereto, the met proceeds of
such sale.

18. Referring to paragraph fifteen of the
counter-claim, complainants have no knowledge
or information sufficient to form a belief as to
the matters therein set forth.

14. Referring to paragraph sixteen of the
counter-claim, complainants believe that the
check therein mentioned has been transmitted to
the Clerk of this Court. They admit that the
check is of the tenor described in said para-
graph, but deny that the check was delivered in
manner and form described in said paragraph.

15. Referring to paragraph seventeen of the
counter-claim, complainants believe that the al-
legations in said paragraph are true.

16. Referring to paragraph ecighteen of the
counter-claim, complainants say that the value of
the property (both real and personal) sold,
assigned and transferred by Otto G. Horster
(alone or in company with Helen C. Horster, his
wife), unto complainants or any of them or any-
one on their behalf or on behalf of any of them,
i1s at the present time less than the aggregate
of the indebtedness secured by said property or
to be paid out of the proceeds thereof; and that
by reason thereof Ellen Minchin and Mary E.
Riley can have no interest therein; that in the
period intervening between December, 1925, and
March 22, 1926, it would not have been possible
to liquidate the assets of Otto G. Horster affected
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by the assignments in said paragraph mentioned;
that neither during said period nor at any time
since would a sale of the shares of stock of
Stuyvesant Development Company, affected by
said assignment, have produced more than a
mere fraction of their true value; that any sale
of said stock would gravely prejudice the rights
of complainants.

SECOND DEFENSE.

1. Ellen Minchin and Mary K. Riley at the
time of the issuance of the writs of attachment
mentioned in the first paragraph of the counter-
claim, had full notice of the rights of complain-
ants in and to all property mentioned in para-
graphs two and three of such counter-claim.

OTTO A. STIEFEL,
Solicitor of Complainants.

STATE oF NEW JERSEY, 1
: = SS.
County or Essex. |

Otro A. StiereL, being duly sworn according
to law, on his oath says:

I. I am the solicitor of the complainants
Union Cemetery Association, Mary Ulicsnik and
others, on whose behalf I have prepared the
foregoing replication and answer to counter-
claim of Ellen Minchin and Mary E. Riley.

2. I believe T am more familiar with the facts
relating to the subject matters of the counter-
claim than is any other person whose affidavit
is available or could be obtained at this time.

3. I have conferred with Mr. Imhoff, an officer
of Fidelity Union Trust Company, who had in
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charge the sale of the stamps mentioned in the
counter-claim aforesaid. Said interview took
place at the office of said company about ten
days ago; at said interview Mr. Imhoff showed
me the files of his company relating to said
stamps and informed me that said stamps had
been sold and that there were available about
$5,800, remaining out of the proceeds of said
sale, after deduction therefrom of the amount of
the indebtedness of Otto G. Horster to said
company.

4. On behalf of Mary Uliesnik and Karl Kniep
and George T. Rockwell, I have since, about
January, 1926, collected rents aceruing from the
premises on Steuben street, East Orange, men-
tioned in said counter-claim. The first floor of
said premises is oceupied by a tenant, who during
the whole of the period just mentioned, has paid
a rental of $45 monthly. The second floor of
said premises is occupied by Otto G. Horster
and his wife. The building in question is an
old-fashioned two-family dwelling house occupy-
ing the best part of an ordinary city lot, 25 feet
by 100 feet in dimensions. The tax bill affecting
said premises stating the tax in respeet thereto
for the year 1926, sets forth that the tax 1s
based upon a valuation of $4,900. At the time
of the conveyance of said premises to Mary
Uliesnik, George T. Rockwell and Karl Kniep,
a valuation of $10,000 to $12,000 was placed upon
said premises by the parties in interest, as the
greatest value that could be assigned thereto.

5. The conveyance (as shown by the deed in
my personal possession) was to the three per-
sons named, ‘‘as joint tenants and not as tenants
in common.”’
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6. The shares of stock of Stuyvesant Develop-
ment Company are necessarily involved in the
outcome of certain litigation wherein Fidelity
Union Trust Company, as trustee, is complain-
ant and Union Cemetery Association, and others,
are defendants. Stuyvesant Development Com-
pany is one of the defendants to said suit. Said
suit was brought to foreclose a mortgage given
by Union Cemetery Association to said trustee
and purporting to mortgage all its lands. I am
familiar with the facts involved in that litigation.
I represent Union Cemetery Association therein.
Arthur T. Vanderbilt represents the two persons,
holders of bonds alleged to be secured by said
mortgage, who caused said foreclosure suit to
be instituted. Until the determination or settle-
ment of said suit the rights of Stuyvesant De-
velopment Company, if any, in said lands will be
incapable of ascertainment. Stuyvesant Develop-
ment Company has no assets aside from its in-
terests, if any, in said Cemetery lands, certain
bonds of said Cemetery or the proceeds thereof
—as far as I can ascertain by inquiry of George
T. Vickers and Otto G. Horster, two of the three
directors of the said company. Union Cemetery
Association as well as Mary Uliesnik and George
T. Rockwell do not wish a forced sale of the shares
of stock of Otto (. Horster in said company, or
any sale pending the outcome of the foreclosure
litigation aforesaid. Howard F. Kirk, an attorney
of high standing, whose office is in the City of
Newark, is in possession of the stock certificates
nvolved and T have the utmost confidence that
they are perfectly safe in his hands.

(. I believe that the appointment of a re-
ceiver without a power of sale, as sought by the
defendants Kllen Minchin and Mary K. Riley
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would be of no benefit to any of the parties to
the counter-claim. I believe that the appoint-
ment of a receiver with power of sale would
mean the destruction of the value (if there be
any value) of the stock of Stuyvesant Develop-
ment Company assigned by Otto G. Horster to
Union Cemetery and afterwards to Mary Ulicsnik
and others. I know from my conversation with
the two persons, holders of the cemetery bonds
aforesaid, and especially my conversations with
Frederick Greenberg, one of said persons, that
they have in mind the possibility of acquiring
said shares of stock; but I know of no other
person or persons who would bid therefor at
either public or private sale.

OTTO A. STIEFEL.

Sworn and subseribed to before
me this 6th day of June, 1927.

Samuern, D. WiLLiawms,
Master in Chancery of New Jersey.

RESTRAINING ORDER.
Filed September 21, 1927.

IN CHANCERY OF NEW JERSEY.

Dkt. 62-696
Between

Mary UricsNig, et als., On Bill, &c.

Complarnants .o
p ? Restraming

and Ovrder,

CrarLes H. DALRYMPLE, et als.,
Defendants.

The complainants having filed their bill of com-
plaint herein, duly verified, wherein they allege
that they with others, are holders in trust of
(»e}"tai11 assignments and a deed of property re-
cetved from the defendant Otto G. Horster; and
the defendants Ellen Minchin and Mary E. Riley
having filed their counter-claim herein, duly
x'r*eriﬁed, wherein they allege that they hold a
Judgment in attachment against the property of
the defendant Otto G. Horster, in the New Jersey
Supreme Court, which judgment stands WhOlle
unsatisfied; and also allege that there remains
fhle upon said judgment the sum of $4,692, plus
111}91‘est and costs payable to the defendant Ellen
Minchin, and the sum of $9,745.22 plus interest
and costs payable to the defendant Mary E. Riley,
and the sum of $3,055 plus interest and costs
payable to the defendant Margaret McLaughlin,
ﬂpd also allege that the assignments and deed
ﬁwgn to Mary Uliesnik, Karl Kniep and George
&3 Rockwell, and the assignment given to Louis
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Kempf are totally insufficient in law and void,
and also allege that said property is held in trust
for said Otto G. Horster and his creditors, and
that said trust was created by said Otto G. Hor-
ster ; now upon reading said bill and answer and
counter-claim and the supporting affidavits there-
with filed; and it appearing that the order to
show cause heretofore issued on the twenty-first
day of May, A. D. 1927, has been served upon
all the parties named therein in accordance with
the terms of said order; and upon consent of
Otto A. Stiefel, solicitor of complainants, and
Hugo Woerner, solicitor of defendants Clara
Seider, Martha Shaw, Minna Dorer, Reinhold
Kniep, Louis Kniep, Anna Kraemer, Karl Kniep
and Ludwig Lauerhaus; and no other parties
having appeared in answer to said order to show
cause;

It is on this 21st day of September, A. D.
1927, OrperED, that the complainants Mary Ulics-
nik, George T. Rockwell and Union Cemetery
Association, and the defendants Otto G. Horster,
Louis Kempf and Fidelity Union Trust Company,
be, and they hereby are, until the final hearing
in this cause and further order of this Court,
restrained and strietly enjoined from selling,
transferring or otherwise disposing of any of the
property of Otto G. Horster, alleged to be held in
trust by them or some of them, particular refer-
ence being made to the following property.

(1) Shares of stock in the Stuyvesant De-
velopment Company.

(2) Law library and office equipment.

(3) Promissory notes and any other choses
in action not specially mentioned.

(4) Collection of stamps.
(5) Bonds of Union Cemetery Association.

estramming Order.

(6) Real estate consisting of two-family
house and lot known as 158 Steuben street, Hast
Orange, New Jersey.

(7) Any and all dividends, rents, profits, in-
terest or other income which has accrued or may
hereafter acerue on account of any of such prop-
erty.

Provided however, that the foregoing restraint
and injunction shall not be held or taken to pre-
vent Otto A. Stiefel as attorney for the com-
plainants Mary Uliesnik and George T. Rockwell,
from collecting or receiving the rents or issues
of or from the premises on Steuben street, as
aforesaid, or from paying, out of any such rents
heretofore collected by him or hereafter to be
collected by him, taxes past due or to become
due, insurance premiums past due or to become
due or charges for or in connection with the
upkeep of said premises.

Provided further, that by nothing hereinbefore
contained shall the complainants or any of them
be precluded from bringing any suit or suits
to recover on any of the aforementioned promis-
sory notes and any other choses in action afore-
said; or from proceeding to collect any judgment

or judgments obtained in any such action or
actions,

And it is further ordered that any of the com-
plainants or defendants above mentioned, may,
upon five days’ notice, apply for a modification
of this order.

EDWIN ROBERT WALKER,
C.
Respectfully advised,
AroNzo CHURCH,
V.-C.




Restraiming Order.

We hereby consent to the entry of a restrain-
ing order in accordance with the above form.

Solicitor of Complainants.

Solicitor of Defendants Clara Seider,
Martha Shaw, Minna Dorer, Rein-
hold Kniep, Louis Kempf, Anna
Kraemer, Karl Kniep and Ludwig
Lauerhaus.
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DEFENDANTS’ REPLICATION TO
COUNTER-CLAIM.

IN CHANCERY OF NEW JERSEY.

Between \
On Bill, &e.
Mary ULIcsNIK, et als., y e

Complainants, | Defendants’

Z Replication
Gl to Counter-

clawm.

CuarLes E. DALRYMPLE, ef als.,
Defendants. /

The defendants Ellen Minchin and Mary K.
Riley, join issue on the answer of complainants
to defendants’ counter-claim.

ARTHUR T. VANDERBILT,
Solicitor of Defendants
Ellen Minchin and Mary E. Riley.

10

20
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ANSWER OF CLARA SEIDER AND OTHERS
TO COUNTER-CLAIM.

IN CHANCERY OF NEW JERSEY.

Between
On Bill, dc.

Answer to
and, Counter-
claim.

Mary UricsNig, et als.,
Complainants,

CuarLEs E. DALRYMPLE, ef als.,
Defendants.

The answer of the defendants Clara Seider,
Martha Shaw, Minna Dorer, Reinhold Kniep,
Louis Kniep, Anna K. Kraemer and Karl Kniep,
JT.

These defendants Clara Seider, Martha Shaw,
Minna Dorer, Reinhold Kniep, Louis Kniep, Anna
K. Kraemer and Karl Kniep, Jr., answering the
counter-claim of the defendants Kllen Minchin
and Mary K. Riley, say that:

1. These defendants have no knowledge or in-
formation sufficient to form a belief as to the
statements in paragraphs 1, 2, 3, 4, 5, 6, 7, 8
and 9.

2. Paragraphs 10, 11 and 12 are denied.
3. Paragraph 13 is admitted.

4. These defendants admit that the collection
of stamps of Otto G. Horster is held by the

- Fidelity Union Trust Company, but these de-

fendants have no knowledge or information suffi
cient to form a belief as to the rest of the state-
ments made in said paragraph.
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5. These defendants have no knowledge or in-
formation sufficient to form a belief as to the
statements in paragraphs 15 and 16.

6. Paragraph 17 is admitted.
7. Paragraph 18 is denied.

HUGO WOERNER,
Solicitor of Defendants Clara Seider,
Martha Shaw, Minna Dorer, Rein-
hold Kniep, Louis Kniep, Anna K.
Kraemer and Karl Kniep, Jr.
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ANSWER OF LOUIS A. KEMPF TO
COUNTER-CLAIM.

IN CHANCERY OF NEW JERSEY.

On Bill, dc.

Between Answer of
Louis A.
Kempf to
Counter-
and Clawm of
Defendants
Ellen Minchn
and Mary E.
Riley.

Mary UricsNIE, et als.,
Complainants,

CuarLEs K. DALRYMPLE, ef als.,
Defendants.

The answer of Louis A. Kempf, brought in as
a defendant to the counter-claim of the defend-
ants. Ellen Minchin and Mary E. Riley. This
defendant, Louis A. Kempf, called Louis Kempf
in said counter-claim, answering said counter-
claim, says that:

1. He has not sufficient knowledge to form a
belief and leaves the counter-claimants to their
proof of paragraphsil, 2.3 4 5 6, RN
13, 14, 15, 17 of the counter-claim.

2. As to paragraph 7, this defendant has no
knowledge except so far as he himself is con-
cerned he admits that he has not applied as a
creditor in the attachment suit therein mentioned.

3. He denies paragraph 10 of the counter-
claim.

4. As to paragraph 16 of the counter-claim,
this defendant has no knowledge that the check
therein mentioned has been transmitted to the

(i

Answer to Counter-clavm.

(lerk of this Court. He admits the description
of the said check. All other facts in said para-
graph 16 of the counter-claim are denied.

5. Referring to paragraph 18 of the counter-
claim, this defendant says that the value of the
stock assigned and transferred by Otto G. Hor-
ster to this defendant on behalf of Union Ceme-
tery Association, could not at the time of as-
signment or at any time thereafter up to the
present time, be sold or disposed of for a sum
equal to the amount of the indebtedness of said
Horster to said Union Cemetery Association to
secure which the assignment to this defendant
was made, and a sale of said stock would prej-
udice the rights of this defendant as trustee
and said Union Cemetery Association as bene-
ficiary under the trust.

6. Said counter-claimants at the time of the
issuance of the writs of attachment mentioned
in paragraph one of the counter-claim, had full
notice of the assignment to this defendant and
had full notice of the rights of this defendant
thereunder as trustee and of the rights of said
Union Cemetery Association as beneficiary, to
the shares of stock of Stuyvesant Development
Company, assigned to this defendant and of all
the equitable proceeds of said stock including
stock dividends.

7. This defendant claims mno right in said
stock of Stuyvesant Development Company for
the personal benefit of himself, except for such
lawful compensation as he may be entitled to as
frustee holder of said stock for the security of
said Union® Cemetery Association, but as such
trustee and on behalf of said Union Cemetery
Association, claims the first right to said stock
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and to all proceeds therefrom until the full pay-
ment of the claim of said Union Cemetery Asso-
ciation, and especially claims a right to the
dividend on said stock evidenced by the $10,000
check mentioned in the counter-claim.

LEHLBACH, JOHNSON & ORMOND,
Solicitors of Defendant Louis A. Kempf.

ANSWER OF JOHN GRABACH TO
COUNTER-CLAIM.

IN CHANCERY OF NEW JERSEY.

On Bill, dc.

. Answer of
Between Defendant
Mary UricsNiIg, et als., John Gra-
Complainants, \ bach to

Counter-

clavm of
Crarves K. Davrymprg, et als., \ Ellen Min-

Defendants. chin and

Mary E.

Riley.

and

1. Defendant admits there was issued a writ
of attachment of the tenor set forth in the first
paragraph of said counter-claim, but denies that
said writ is based upon due and sufficient pro-
ceedings.

2. Paragraph two is denied.
3. Paragraph three is denied.

4. Paragraphs four, five and six are admitted.

»~

5., Referring to paragraph severl, defendant
has no knowledge or information sufficient to
form a belief.

6. Referring to paragraph eight, defendant
gdmits that on November 3, 1926, an entry of
Judgments in favor of the persons mentioned in
said paragraph was made in the records of the
New Jersey Supreme Court, but defendant says
that said judgments are not bhased upon any due
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and sufficient proceedings, but are without war-
rant in law and void.

7. Defendant has no knowledge or informa-
tion sufficient to form a belief as to the matter
set forth in paragraph nine.

8. Referring to paragraph ten, defendant has
no knowledge or information sufficient to form a
belief in respect to the allegations ‘‘that said
Horster stood in fear of a criminal complaint
against him’’; all other allegations are denied.

9. Paragraph eleven is denied.
10. Paragraph 12 is denied.
11. Paragraph thirteen is admitted.

12. Referring to paragraph fourteen, defend-
ant has no knowledge or information sufficient
to form a belief.

13. Referring to paragraph fifteen, defend-
ant has no knowledge or information sufficient to
form a belief.

14. Referring to paragraph sixteen, defendant

has no knowledge or information sufficient to
form a belief.

15. Referring to paragraph seventeen, defend-
ant believes that the allegations in said para-
graph are true.

16. Referring to paragraph eighteen, defend-
ant has no knowledge or information sufficient
to form a belief.

SECOND DEFENSE.

1. Ellen Minchin and Mary E. Riley at the
time of the issuance of the writs of attachment
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mentioned in the first paragraph of the counter-
claim, had full notice of the rights of complain-
ants and this defendant in and to all property
mentioned in paragraphs two and three of
counter-claim.

ARTHUR A. WERTHMANN,
Solicitor for Defendant.

10
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REPLICATION.

IN CHANCERY OF NEW JERSEY.

Between

Mary Uvricsnig, et als.,
Complanants, On Bill, dc.

and Replication.

Cuarues E. DALrRYMPLE, ef als.,
Defendants.

The replication of the defendants Ellen Min-
chin and Mary E. Riley to the answer of the
defendants Martha Shaw, Minna Dorer, Rein-
hold Kniep, Louis Kniep, Anna Kraemer and
‘Carl Kniep, Jr., says that:

These defendants join issue on said answer to
- said counter-claim.

ARTHUR T. VANDERBILT,
Solicitor of Defendants
Ellen Minchin and Mary E. Riley.

Similar replications to answers of Louis A.
Kempf and John Grabach, defendants, were filed
on behalf of the defendants Ellen Minchin and
Mary E. Riley, by the solicitor of said defend-
ants.

DECREE PRO CONFESSO.

IN CHANCERY OF NEW JERSEY.

Between

Mary ULicsNIE, et als.,
Complainants, | On Bill, etc.

and Decree Pro

Confesso.
CearLEs E. DALRYMPLE, f

et als.,
Defendants.

This cause being opened to the Court by
Arthur T. Vanderbilt, solicitor of the defend-
ants Ellen Minchin and Mary E. Reilly, and it
appearing that at the instance of said defendants,
process of subpoena ecalling upon the defend-
ants Otto G. Horster, Helen C. Horster, John
Grabach, Charles E. Dalrymple, Margaret Me-
Laughlin and Louis Kempf, and the heirs of Karl
Kniep, namely Clara Sieder, Martha Shaw,
Minna Dorer, Reinhold Kniep, Louis Kniep,
Anna Kraemer, Karl Kniep and Ludwig Lauer-
ha‘us, and Stuyvesant Development Company and
First National Bank of Hoboken, to answer the
counter-claim of said defendants filed herein, has
been duly issued and returned served upon de-
t’(.fndants Otto G. Horster and Helen C. Horster
his wife, John Grabach, and First National Bank
of Hoboken, and that service of process of sub-
poena as aforesaid has been acknowledged by
Charles M. Myers, solicitor of defendant Mar-
garet MecLaughlin and Charles E. Dalrymple,
solicitor pro se, and by Hugo Woerner, solicitor
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of defendants Clara Sieder, Martha Shaw, Minna
Dorer, Reinhold Kniep, Louis Khniep, Anna
Kraemer, Karl Kniep, and Ludwig Lauerhaus;
and by George T. Vickers, solicitor for Stuyve-
sant Development Company.

And it further appearing that the defendants
Otto G. Horster, Helen C. Horster, his wife,
Charles E. Dalrymple, Margaret McLaughlin,
Stuyvesant Development Company and First Na-
tional Bank of Hoboken, have not nor has any
of them filed an answer to said bill of complaint
within the time limited by daw, but have wholly
failed and neglected so to do;

It is thereupon on this 3rd day of September,
A. D. 1927, on motion of Arthur T. Vanderbilt,
solicitor of defendants Ellen Minchin and Mary
E. Reilly Orperep and Drcreep that the counter-
claim of said defendants Ellen Minchin and Mary
E. Reilly be, and the same is hereby taken as con-
fessed against the said defendants Otto G.
Horster and Helen C. Horster his wife, Margaret
McLaughlin, Charles E. Dalrymple, Stuyvesant
Development Company, and First National Bank
of Hoboken, to the end that such decree may be
made against them as the Court shall deem
equitable and just.

E. R. WALKER,
C.

Filed September 3, 1927.

REPLICATION TO ANSWER OF
LOUIS A. KEMPF.

IN CHANCERY OF NEW JERSEY.

Between

Mary ULicsNIR, et als., On Bill, etc.

Complainants, Replication

and to Answer of
Lows 4.

CrarLEsS E. DALRYMPLE,
Kempf.

et als.,
Defendants.

The defendants Ellen Minchin and Mary E.

Riley join issue on the answer of Louis A. Kempf 40

to the counter-claim of Ellen Minchin and Mary
E. Riley,

ARTHUR T. VANDERBILT,
Solicitor of Defendants,
Ellen Minchin and Mary E. Riley.
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REPLICATION TO ANSWER OF ' REPLICATION TO ANSWER OF
JOHN GRABACH. MARTHA SHAW AND OTHERS.

IN CHANCERY OF NEW JERSEY. IN CHANCERY OF NEW JERSEY.

On Bill, etc. Between
10 Between

Replication Mary ULicsnig, et als.,
Mary ULICSNIK, ef als., of Defend- Complainants,

Complainants, | ants Ellen On Bill, etc.
Minchin and and v
{ Replication.
Mary E. Cuaries E. DALRYMPLE,
Cmartes E. DAnLrYMPLE,\ Riley to An- o
et als., swer of De- ’
Defendants. | fendant John
Grabach.

and

Defendants.

fl‘he replication of the defendants Ellen Min-
20  Defendants Ellen Minchin and Mary E. Riley chin and Mary E. Riley to the answer of the de-

join issue on the answer of defendant, John ‘ fendants, Martha Shaw, Minna Dorrer, Rinhold
Grabach Kniep, Louis Kniep, Anna Kraemer and Carl

Kniep, Jr., say :
ARTHUR T. VANDERBILT, b, Jr., says that:

Solicitor of Defendants, ‘ 'These defendants join issue on said answer to
Ellen Minchin and Mary said counter-claim,

E. Riley. ARTHUR T. VANDERBILT,
Solicitor of Defendants,

Ellen Minchin and Mary
E. Riley.
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DEPOSITION OF OTTO G. HORSTER.

IN CHANCERY OF NEW JERSEY.

Between

I < /S y
Mary ULricsNIEK, et als 3 On Bill, etc.
Complainants,

Deposition of
Otto G.

Horster.

and

Crartes E. DaALRYMPLE,
et als.,
Defendants.

Transeript of shorthand notes of the testimony
of Otto (. Horster given in the above-entitled
matter on Wednesday, October 12, 1927, at four
o’clock in the afternoon, at his home, 158 Steuben
street, Hast Orange, New Jersey, before Herman
Winard, a notary public of New Jersey.

Appearances:

Otto A. Stiefel, Hsq., on behalf of the com-
plainants.

Reynolds C. Massey, Esq., for Arthur T. Van-
derbilt, Ksq., attorney for Ellen Minchin and
Mary E. Riley, defendants.

Hugo Woerner, Esq., on behalf of Martha
Shaw, Minna Dorer, Rinehold Kniep, Louis

Kniep, Anna Kraemer and Karl Kniep, Clara
Seider.

Herman Winard, stenographer and notary
public

(Deposition taken by virtue of stipulation en-
tered into between counsel for the respective
parties.)
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Deposition of Otto G. Horster.

OTTO G. HORSTER, sworn by the notary public.
Examination by Mr. Massey.

Q Mr. Horster, do you recall making assign-
ments to Louis Kempf on December 15, 19257 A
Yes.

Q@ Do you recall making an assignment of
your shares of stock in the Stuyvesant Develop-
ment Company? A Yes.

Q Do you recall that you assigned anything
else besides that stock on that date? A I don’t
recall.

Q Do you recall assigning any bonds—giving
an assignment for any bonds? A What kind of
bonds ?

Q Bonds of the Stuyvesant Development Com-
pany, held by a committee, one of whom was
Mr. Young, president of the Hoboken Bank— A
Oh, yes.

Q —in the sum of $15,0007 A Yes. Any
interest that T had I assigned.

Q At that time were there bonds in the sum
of $15,000 of the Stuyvesant Development Com-
pany in existence? A Not fifteen thousand. You
got that mixed up. There was $200,000 of bonds
that the Union Cemetery Association put up as
collateral security for a $15,000 note, and I as-
sumed at that time that I had an equitable inter-

est in those bonds, and those are the bonds that
I assigned.

Q Then, you say that they were not bonds
of the Stuyvesant Development Company, hut
were bonds of the Union Cemetery Association?
A Right. There are no bonds. The Stuyvesant
Development Company never issued any bonds.

40
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Q How much of those bonds, the par value
of those bonds, did you claim as your property?
A None that T know of.

Q At that time. A T thought that I had an
equitable interest in it, whatever there was above
the $15,000, plus interest for so many years.

Q Mr. Horster, at the time you made that
assignment of your equitable interest in the
bonds, what did you think was the value of it?
A I didn’t know. I had no idea that they had
any value that I know of.

Q What did you think was the value of your
shares in the Stuyvesant Development Company?
A Tt was nothing definite. T had an idea that
we would get some money for the stock of the
Stuyvesant Development Company, but that has
been dissipated to some extent since by what your
office did in the matter of the suit of the cemetery
trying to knock the Stuyvesant out.

Q Did you make a promissory note to Mr.
Kempf at that time? A I did.

Q In the sum of $35,000? A I don’t remem-
ber the exact amount; something like that.

Q A demand note at the same time? A Yea

() Where were these papers signed? A In
my office.

Q In the Wiss Building? A 1In the Wiss
Building.

Q Do you remember who was present? A
do.

Q Who was present? A Mr. Fred Ardrey,
Henry C. Pfaff, Mr. H. L. Depue and Mr. Wentz.

Q Mr. William F. Wentz? A William 1
Wentz. Mr. Kirk was there.

Q Howard F. Kirk? A Howard F. Kirk was
there; and I think Mr. Kempf, Louis Kempf—I
am not sure; I think he was there.
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Q Was there any consideration for your sign-
ing these papers, Mr. Horster? A Yes. I owed
the cemetery the money, and I assigned that
stock to them.

Q Do you know how much money you owed
the cemetery association? A I think it was
$22,000.

Q@ Was that the only consideration for your
assigning this stock? A Yes, it was.

@ The stock and the bonds and the making
of this note? A Yes, sir.

Q@ For $35,0000 A There was a question of
whether T owed more than $22,000, and in order
to protect the cemetery I made the note for
the $35,000, which was in excess, of course, of
what I owed them, but to satisfy everybody that
I wanted to pay what I owed.

Q How long had you owed that money, that
$22,0002 A How long? Well, at that time a
very short time.

Q@  Was the other additional doubtful sum that
vou speak of a separate item of some kind? What
caused the doubt of how much you owed? A
Well, the question was whether I owed that or
whether the Stuyvesant Development Company
owed that.

Q Do you remember how much the other sum
was? A T think it was $10,000.

Q TIs that the entire consideration? A Right.

Q  The past due debts and $10,000, all a total
?f approximately $32,000—%10,000 and— A $22,-
200 that T owed and $10,000 that the Stuyvesant
Q“’Od; but they weren’t certain whether it was
the Stuyvesant debt or mine.

@ On whose first motion were these assion-
ments made? A Mine.

@ On your first motion? A Yes, sir.
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Q When did you first communicate with any-
one with reference to the making of the assign-
ment? That was December 15th? A On De-
cember 14th.

Q The day before? A The day before.

Q With whom did you communicate? A Mr.
Ardrey, Mr. irk and Mr. Pfaff.

Q Where did you communicate with them? A
I was staying at my sister’s at the time, and it
was at her house.

Q At your sister’s house? A Yes.

Q Where was that? A Stuyvesant avenue.

@ Who was present then? A I just told you.

(Q They were all present? A Yes.

Q Were those gentlemen interested in the
cemetery association? A They were trustees of
the cemetery association.

Q Did they know of these debts before? A
Before they met there?

Q@ Yes. A Yes.

Q Can you remember what was said between
you and them at that conference—I mean leading
up to the making of the assignments? A Why,
I acknowledged the debt to them and offered that
assignment as security for the debt.

Q Has it ever been determined whether your
debt to the cemetery association was $22,500 or
$32,500? A Determined by whom?

Q By anybody. A It always was in my mind
that it was $22,500, and I think that the cemetery
association recognizes that, too.

Mr. Stiefel: Speaking for the cemetery
assoclation and referring to the bill of com-
plaint, T think it is perfectly plain that the
cemetery association confines its eclaim to
$22,500, plus interest.
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Q Was anything said about the form of these
assignments at the time they were made, Mr.
Horster? A I don’t know what you mean by
“form of assignments.’’

Q As to whether it should be a straight as-
signment, irrevocable, or any construction, or
how the assignments were to be made. A
You mean the assignment of the Stuyvesant
stock?

Q Yes, and the bonds. A That was given
as collateral security for that note.

Q@ Why were the note and the assignments
made to Louis Kempf personally? A He was
one of the trustees of the cemetery association
and he was a friend of mine.

Q Did he take as trustee? A For the ceme-
tery association.

Q For the cemetery association. Did he take
as trustee for you? A Well, it was understood
that if there was any more realized than the debt
that I owed the cemetery that that was to be
returned to me or to my creditors.

() Did you have anything to protect your in-
terest in these securities? Did you get anything
at that time? A No, I didn’t.

Q Did you get anything at any other time to
protect your interest? A TFrom the cemetery
association or from Mr. Kempf?

@ Or Mr. Kempf. A No.

Q Do you know whether the cemetery asso-
clation got anything from Louis Kempf to pro-
tect its supposed interest? A T don’t know.

Q Now, on December 22nd, do you recall
making further assignments of your property to
other people? A To Mary Uliesnik and others?

Q Yes. A Yes.
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Mr. Stiefel: Mr. Massey, I now show you
Mr. Norbury Murray’s copy of the bill of
sale, the original of which I have in my safe.
You may use the copy at this hearing instead
of the original. I will produce the original
at the hearing before Vice-Chancellor Church.
I have here the original deed and a duplicate
original of the trust agreement executed by
Mr. Horster and the other parties on or as
of December 22, 1925. You may use those
originals.

Mr. Massey: Then, these will be marked—
the bill of sale D. 1 and the deed D. 2 and
the trust agreement D. 3.

(Papers so marked.)

Q On December 22, 1925—that was seven days
after the assignment to Kempf—do you recall
assignments and other transfers of property
made to George T. Rockwell, Carl Kniep and
Mary Uliesnik? A Right.

Q The bill of sale marked Exhibit D. 1, just
produced by Mr. Stiefel, from yourself to George
T. Rockwell, Carl Kniep and Mary Uliesnik, says,
«“One: I convey all my right, title and interest
in and to my shares of the capital stock of the
Stuyvesant Development Company and in and to
all and singular the assets of said company.’’
Is that the same stock that was assigned to
Kempf onthe 15th? A Yes, sir.

() Why was this placed in this assignment?
A Because, as I told you, I expected more from
the Stuyvesant Development stock than my in-
debtedness to the cemetery, and whatever that
excess was was to go to these people. I think it
is mentioned in there that it is subject to a prior

40 assignment, isn’t it?

95
Deposition of Otto (1. Horster.

Mr, Stiefel: 1 admit that at the time of
the execution of the assignment to Rockwell,
Kniep and Uliesnik I knew of the prior as-
signment to the Union Cemetery Association.
I knew of it because it had been communi-
cated to me by Mr. Norbury Murray, Mr.
}'Iorster’s attorney, who officiated in connec-
tion with the assignments to Rockwell, Ulic-
snik and Kniep.

.Mr. Woermer: That admission does not
bind the clients T represent.

Q@ The second item on this list of properfy
d*es‘cribed in this bill of sale is bonds of th.e
Union Cemetery Association. Is that the same
group of bonds or interest in bonds that vou un-
dertook to assign to Mr. Kempf the week before?
LY .

Q. The third is, ‘“All my right, title and inter-
o.tt m and to my collection of postage stamps.”’
What was that? A A collection of postage
stamps that T had then, prior to that date, put up
flf ('ollq‘reral security with the Fidelits: Unioh
1 1‘1:81‘ Company for a note that I owed.—I think
3»3,4?00—211161 they were to sell it, take out one of
their notes, and the balance of the money was
to be paid to those trustee. I might adcrl tha‘;
;}11.0 s.tamps have since been sold, and that the
ldeh_t_\*~1 don’t know just what amount—they
have in hand about $8,000 above my indebtednes.q
to them, whatever the amount 1S. . :

Q Did you ever have any other collection of
stamps besides those? A No.

Q Did that constitute all of the stamps that

\vo B ¥eTe)
vou had accumulated altogether? A The entire
group. |
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Mr. Stiefel: When you say that you mean
at this time?

The Witness: My entire collection at that
time, yes.

Q Had you had other stamps of considerable
value before in your possession and disposed of
them? A No.

Q Were these the only stamps of substan-
tial value, large value, that you had owned at
any time? A Yes, unless an occasional stamp
that might have been exchanged or sold; but not
for a year before that.

Q Had you disposed of any in bulk previous
to that? A No.

Q It says, “No. 4: All my right, title and in-
terest in and to my title searching plant.”” A
Right.

Q What was your ‘‘right, title and interest”’
in that? A I had pledged that with—

Q Mr. Rosinger? A —the Rosinger firm,
and with the understanding that if I could re-
deem the pledge by the following first of April
I was to have the plant back. I was unable to
redeem the pledge; I was unable to pay it; and
as the result it belonged to them. But if I had
been able by the following April to redeem that
pledge, this plant was to go to me.

Q Of what did this title searching plant con-
sist? A Title searches.

Q What was the extent? A I can’t tell you.
There were thousands of searches in it.

Q The next item on the list is, ‘“‘Fxcept as
hereinafter reserved, all moneys whatsoever due
or to grow due to me.”” A Right.

Q Of what did that consist? A Well, pri-
marily of a note, or note of George T. Vickers
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made payable to me, which I bought and he
didn’t pay me for.

@ Anything else of substantial value? A
Well, T had a contract also through Colonel Vick-
ers, with a friend of his, who got some $8,000
from me for oil stock which has never been de-
livered to me, and I didn’t seem to be able to
get any trace of them—a personal friend of
Colonel Vickers sold it to me.

@ Do you know anything about the value of
that contract at all? A I think it was a waste
of paper, typewriting.

Q@ How much money did you invest in it? A
$8,000.

@ Was there anything else in the form of
choses in action, rights to collect anything from
other people that you had that was of value at
that time? A T don’t know of any definitely.
There were some book accounts, but I never
collected any of it, and I don’t know what has
happened—that is, money due me for work done.

Q Where were the records of this? A In
my office.

Q@ Do you know what became of those? A I
don’t,

Q Your office in the Wiss Building? A Yes.

Q Were any of those delivered to George T.
Rockwell, Carl Kneip or Mary Uliesnik, to your
knowledge? A Yes. 1 delivered the notes to
them.

Q  Which notes were those? A Colonel Vick-
O.IJS’ the George T, Vickers’ notes. I think I de-
livered the contract for that oil stock.

Q Did you deliver yvour books of account

S]}(’“’“‘g the charges? A T haven’t been in the
office since.
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@ Did you deliver to them the keys to your
office, access to your office to get these notes? A
I don’t know that I did. T gave them permis-
sion to go down there and get whatever they
wanted, whatever they could get.

(Q Have you any idea how much money you
had in outstanding accounts? A Not now. I
don’t think there was very much—a few hundred
dollars.

@ The next item is, ““All my property, real
and personal, of whatsoever the same may con-
sist,”’ and so forth.

Mr. Stiefel: ‘‘Except.”” You better read
the ‘‘except.”’

() —excepting and reserving all of my house-
hold furniture, and also to the extent of $500 my
bank balance.”” Can you think of anything that
would be included in that paragraph on prop-
erty? A Anything that was said there, anything
that T had. I didn’t have much above it. I
didn’t have a $500 balance to begin with, and
what I did have I turned over to the Liberty
Trust Company for the money that I owed them.

@ So you don’t think of anything else ex-
cepting what has already been mentioned in the
way of property that you had—that is, outside
of your real estate? A Yes.

@ You said that your bank balance was all
due and owing to the Liberty Trust Company? A
Right, all but a few dollars.

Q What was your household furniture? A
You can see it here,

@ The furniture in how many rooms? A
Seven rooms.
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() And the used furniture value of that would
be how much? A Well, T got it twenty-five
years.

Q You have had it twenty-five years? A
Most of it.

Q The deed Exhibit D. 2, Mr. Horster, COil—
veys what property? A This property, 158
Steuben.

Q This property in which you are now living.
The house is a two-family house? A Yes.

Q Do you know the market value of it, qf
the property, the house and lot? A Now? I esti-
mated it at about $12,000 at that time; but I
don’t know what 1t is now.

Q Was it encumbered? A No.

Q No charges against it, A No, except
possibly taxes.

Q@ This trust agreement, Fxhibit D. 3, de-
clares that these three parties—Mary Uliesnik,
Carl Kneip and George T. Rockwell, will hold
this property, this real estate and personal prop-
erty described in the deed and bill of sale, in
trust, for the following purposes: One: As
security for the payment of all the debts and
liabilities listed in the schedule marked Exhibit
A. Exhibit A says, ‘“Carl Kneip, $9,000.”” Did
vou owe Carl Kneip $9,000? A Yes, sir.

Q@ When did that debt arise? A I don’t
remember.

Q Did that debt arise prior to December
22nd, when the assignment was made? A O,
yes.

Q At least how long prior? A I don’t re-
member now.

Q Was it more than a year? A I wouldn’t
say that. T don’t think so. I am not sure.
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@ The next one is Carl Riester, between six
thousand and nine thousand dollars. Did you
owe Carl Riester that much money at that time?
A Yes, I did. I owed everyone of the creditors
that are named there the amounts that are
named at that time.

@ Did you owe at that time money to Ellen
Minchin? A I did.

@ Why was her name not placed in this list?

Mr. Stiefel: I object to that question. It
i1s immaterial.

A T don’t know.
Q Mr. Horster, did you know at that time

why her name and the amount that was due to
her was not placed in that list?

Mr. Stiefel: The same objection for the
same reason.

A T don’t know whether T knew at that time
or not. I don’t remember it. I don’t know why
we didn’t put her name in. I know this—it may
be the explanation of it—that at that time agree-
ments had been made on behalf of the Stuyve-
sant Development Company, under and on be-
half—and prior to that time—and on behalf of
myself, on which I was to realize out of my
stock of the Stuyvesant Development Company
and debts owing to me sufficient to pay every-
body all the moneys that T owed them. For some
reason or another your clients have backed out
of that agreement, and I didn’t get the money;
but I expected it was to be paid, the final pay-
ment on February 26th of the following year. I
was to have my money and I expected to be able

40 to pay everything that T owed.
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Q Was the money that you owed.to Mrs.
Minchin mentioned at the time of this trans-

action?

Mr. Stiefel: I object on the ground it is
immaterial.

A No.

Q Did you know at that time that you owed
money to Margaret McLaughlin? A Yes. .

Q And was that fact mentioned at the time?
A I don’t think so. ‘

Q Did you know that you owed money to
Mary E. Riley at that time? A I did.

Q‘ Was that fact mentioned? A I don’t
think so.

Q At the time of these assignments? A I
only made a general statement at that time that
I owed more money than I thought I could take
care of,

Q You did make a general statement, you
say? A That I owed more money, yes.

Q Was there anything said about how much
more money? A No.

Q Was anything asked about how much more
money? A It may have been asked, but I don’t
remember.

Q Did you let Mrs. Minchin or Mary E. Riley
or Margaret McLaughlin know about these as-
signments to Mr. Kempf or to these other
parties? A No.

Q Mr. Horster, was there any other con-
sideration for your making these assignments,
making this bill of sale and this deed and trust
agreement on December 22nd—

Mr. Stiefel: T object on the ground it is
immaterial.
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Q —Dbesides the past due debts? A No, no
other considerations, except the fact that I owed
them the money.

Q@ When and where was the first communica-
tion between you and any of these parties lead-
ing up to the making of this bill of sale and deed
on December 22nd?

Mr. Woerner: Objected to as immaterial.

A 1 don’t remember when nor do I remember
where. In fact, I made that assignment volun-
tarily. I don’t think that I talked with any of
the three parties about the assignment before I
made it.

Q Were this bill of sale and deed made at
someone else’s suggestion or at your suggestion?
A At my suggestion to Norbury Murray, who
drew up the assignments as my attorney. He
drew up the assignments and the deed and I ex-
ecuted them at his office.

Q Who was present when they were executed?
A Norbury Murray. :

Q@ Was he the only one? A Yes.

Q When they were executed? A When they
were executed.

Q Had you seen Mrs. Uliesnik, Rockwell,
Kneip or any of those parties immediately prior?

Mr. Woerner: You mean in connection
with the signing of these papers?

Mr. Massey: Yes, in connection with the
signing of these papers.

A Only in this way, that I met them and told
them that I was going to make—I met Mus.

40 Uliesnik and told her—she is the only one that I
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met—I told her that I intended to make this as-
signment for the benefit of these creditors. 1
didn’t meet Mr. Kneip until we had sent for him
and Mr. Rockwell to be at the office of Burnett,
Sorg & Murray when I executed this assignment.

Q Did you meet any representatives of these
parties prior to the making of the assignment?
A No.

Q Who first started the idea of your making
this bill of sale and deed? A Norbury Murray.
He and T talked it over, and I told him generally
what my situation was, and he suggested that
that was the proper thing for me to do, and I
realized. that it was, and I volunteered to do it.

Q@ Did you tell Mr. Murray about the other
obligations to Mrs. Minchin? A I don’t think
I did, not at that time, because, as I said to you
before, I expected to get my money on the 26th of
February, and T thought I could pay them per-
sonally without going into any assignment.

By Mr. Stiefel.

Q Mr. Horster, you have been more or less
bed-ridden for a good many months now, haven’t
vou? A Tt will be two years next Monday.

Mr. Stiefel: I ask the stenographer to
note that the testimony of Mr. Horster was
taken while he was reclining in a bed in this
room in this house.

Q This house at the time you deeded it to
Mary Ulicsnik and others stood in the name of
your wife and yourself as tenants by the en-
tirety, T believe; is that correct? A Right.

Q You were very friendly with Mr. Kempf

at the time you made the assignment to him as
trustee? A Yes,
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Q And continued to be friendly thereafter?
A Yes.

Q And trusted him? A Absolutely.

Q And trusted the cemetery association not
to exact anything more from you than they were
legally entitled to? A Right.

() And you had full trust at that time in M.
Ardrey, the president of the cemetery associa-
tion? A Absolutely, and have yet in everyone
of them.

Q And Mr. Ardrey unfortunately died a few
days ago? A Yes.

Q The notes of (George Vickers are, as far
as you know, the notes that I hold and which
I am supposed to collect? A Yes, sir.

Q You are the secretary of the Stuyvesant
Development Company? A Yes, sir.

Q And the Stuyvesant Development Company
had notice of all these assignments? A Yes, sir.

Q Mr. Horster, I show you what purports to
be a copy of a letter from yourself to Mr. Kempf.
I haven’t the original here; but look at that. Do
you remember writing a letter of that tenor? A
Yes. I wrote such a letter to Mr. Kempf.

Mr. Stiefel: Subject to the production of
the original, if it can be found, and I as-
sume it can, and this is a copy, I would like
to have this marked in the case.

Mr. Massey: You mailed it to Mr. Kempt?

The Witness: Yes, and I got an acknowl-
edgment from Mr. Lehlbach of the receipt
by Mr. Kempf.

Mr. Stiefel: I will offer that copy sub-
ject to the production of the original. I
haven’t the original, and I want Mr. Horster
to tell us that he sent a letter like that.

(Paper marked KExhibit C. 1.)
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Q Now, Mr. Horster, do you remember re-
ceiving an answer to that letter from Mr. Lehl-
bach? A Yes.

Q I show you what purports to be a copy of
that. A T think I have the original somewhere;
but if T find it I will have my wife send 1t to you.
I think I have it. Yes.

Mr. Stiefel: Subject to the production
of the original, I would like to have this
copy marked as Exhibit C. 2.

(Paper marked Exhibit C. 2.)

Q Your records in the Wiss Building were
captured by the owners of that building, 1 be-
lieve? A Yes.

Q And you haven’t had access to them since?
A Two years practically.

By Mr. Woerner.

Q You say you expected to receive consider-
able money on February 26, 1926, from the
Stuyvesant Development Company? A Yes.

Q Have you any idea of the amount you were
to get? A T stated the amount in that letter
to Kempf, because I didn’t want Kempf to dis-
pose of that stock without giving me notice of
what I had to get.

Q Was it a considerable amount? A  Oh,
ves. I expected to realize out of that Stuyve-
sant stock something like $115,000 at the time.

Q Was that through a sale that had been
made of the bonds? A Through an agreement
to sell, a contract or agreements which were un-
fortunately never executed because of the pur-
chaser having found a way in his judgment of
acquiring that stock without paying for it.

40
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Q With whom was that agreement made? A
That was made with a syndicate represented by
Frederick Greenberg. The men in it were Mr.,
Marsa, Mr. Rose, and I don’t remember the
others—Augenblick and Greenberg. There were
others in it, but I don’t remember the names,

@ And you had agreed to sell your stock to
them to get this amount? A The agreement was
a complicated agreement by which they were to
acquire the lot on the west side of Stuyvesant
avenue, the property of the Union Cemetery As-
sociation, yet the Union Cemetery Association
- was, according to our estimates, indebted to the
Stuyvesant. They were also to buy the stock of
the Stuyvesant, and all in all it was estimated
that I was to get approximately $115,000 at that
time.

Q In cash? A In ecash.

By Mr. Stiefel.

Q These gentlemen—Greenberg, Augenblick
and others, are the clients of Mr. Arthur T.
Vanderbilt in the suit of Fidelity Union Trust
Company against the cemetery association and
others? A Instead of carrying out the agree-
ments, they acquired the bonds of the cemetery
and attempted and are now attempting a fore-
closure of the mortgage and bonds and so cut
out the Stuyvesant Development Company of
any rights it may have.
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true transeript of my shorthand notes.

HERMAN WINARD,
A Notary Public of New Jersey.
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Opening.
TESTIMONY,

IN CHANCERY OF NEW JERSEY.

Between
Mary ULicsNIK, et als.,
Complainants,
and

CHARLES E. DALYRMPLE,
et als.,
Defendants.

October 27, 1927.

Transcript of shorthand notes of testimony
taken in the above-entitled cause before his
Honor Alonzo Church, Vice-Chancellor, at the
Chancery Chambers, Newark, New Jersey, n
the presence of Otto A. Stiefel for complainants
Mary Ulicsnik and others; Arthur T. Vanderbilt
(by R. C. Massey) for Ellen Minchin, Mary E.
Riley and Charles E. Dalrymple; Huga Woerner
for defendant Karl Kniep HEstate; Charles M.
Myers for Margaret McLaughlin, Arthur A.
Worthman for John Grabach; Lehlbach, Johnson
& Ormond (by Mr. Lehlbach) for Louis A.
Kempf; John Contrell, Jr., for Mr. Geo. K.
Rockwell, one of the trustees.

Mr. Stiefel: Your Honor please, in this very
complicated case, I appear for the complainants,
and it is so complicated that T am going to ask
the indulgence of the Court while I endeavor to
explain it to the Court. I think that possibly
will be of some assistance. If I go too far I
know the Court will stop me.

Opemng.

There are a large number of parties interested;
I venture to say there are about twelve different
interests, twelve different individuals, and I rep-
resent the first claimant to a fund now in court,
represented by a check of $10,000 now in the
custody of the clerk, and who also have claims
upon other assets formerly of Otto G. Horster,
which T will deseribe in a minute.

I think the position of my clients, or the claims
of my clients and those of the other parties, can
be best disclosed to the Court if I take the matter
up in order of time, historically, as it were.

On December 15, 1926, Otto G. Horster was
indebted to the Union Cemetery Association in
the sum of at least $22,500. On that day he
made an assignment to Mr. Kempf, Louis Kempf,
one of the trustees of that association, on behalf
of the association, of all his rights, title and in-
terest in certain stock certificates and the stock
represented thereby, namely, the stock of the
Stuyvesant Development Company.

I think T ought to explain to you, in order that
there may be a full understanding of this case,
what Stuyvesant Development Company stock is.
The Union Cemetery Association was founded
about the year 1910 and did not get along well.
About 1915 or 1912 there was formed the Stuy-
vesant Development Company. It has three
s‘mckholders, Mr. Horster, Colonel Vickers and
Mr. Fallon, now Vice-Chancellor. Kach one of
them held a third of the stock of that company.
fl‘hat company was formed with a view to carry-
ing along the Union Cemetery Association and
contracts, alleged contracts were made between
the Union Cemetery Association and the Develop-
ment Company. Things went along for years,
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until finally, in the year 1926, there was com-
menced a chancery suit which is being heard by
Vice-Chancellor Backes, and he is very familiar
with this whole matter, and that is a foreclosure
suit brought to foreclose a million-dollar bond

1ssue on this cemetery association, given way
back in 1910.

Now, the Stuyvesant Development Company
has no interest outside of this interest in the
cemetery assoclation or in cemetery association
bonds. It does not do any general business. In
other words, its existence is dependent, so to
speak, from a practical standpoint, on the Union
Cemetery and its fortunes are dependent upon
that. This stock therefore, has no market value.
It is a stock, in fact, which has a value, if any,
only because the Union Cemetery Association,
or somebody mixed up with the Union Cemetery
Association, is going to pay some money to the
Stuyvesant Development Company.

Well, Horster assigned this stock to Kempf as
collateral security, so to speak, or as security
in order to insure a payment of this indebtedness
of $22,500. That was in December, 1925—De-
cember 15th. Mr. Norbury Murray, I think, rep-
resented Mr. Horster then. At any rate, he did
later in that month, and he found it necessary
to call together, late in the month of December,
1925, other creditors of Horster, whose claims
aggregated about $40,000. The exact figures, of
course, will be furnished to you. And late in
December there was prepared a bill of sale, a
deed and a trust agreement by which these credi-
tors were to get all the assets of Horster except
$500 and his household furniture to hold as
security for the payment of the $40,000 owing to
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them, with power to sell and dispose of these
assets in order to bring about the payment of
their claim.

They took with full knowledge of the prior as-
signment to Kempf of the Stuyvesant Develop-
ment Company stock, and they took subject to the
right of the Union Cemetery Association which
held a prior assignment, but these creditors in
the latter part of December, 1926, Uliesnik, Rock-
well—whatever their names may be—are the sec-
ond in point of time.

Well, things went along with everybody hoping
that a speedy settlement might be effected, when
there came along the third group in point of
time, represented by Mr. Vanderbilt, and Mar-
garet MeLaughlin and some other parties, whose
names will be mentioned to you, or one of them,
caused to be sued out a writ of attachment and
attached several things: One, this ten-thousand-
dollar check, secondly, all right, title and interest
of Horster in the real estate that I have men-
tioned before, and perhaps some other things.
Yes, I believe his right, title and interest in a
stamp collection put up as security with the
Fidelity Trust Company for a loan. Nobody
claims any priority to the Fidelity there.

Now, I should say something about this real
estate. This real estate was conveyed to Ulic-
snik, Rockwell and others at the end of Decem-
ber, in company with the trust agreement, by a
deed which was recorded prior to the attachment.
The Stuyvesant Development Company received
notice of the two assignments which precede the
attachment, one of them to the Union Cemetery
Association, as T have said, and the other to
Rockwell, Uliesnik and the second group.
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Other notices were sent out to various parties,
so the situation is: there are three groups of
claimants; first, the Union Cemetery Association;
second, Ulicsnik, Rockwell and that group, and,
third, the attaching creditors, who come last in
point of time,

Their claims did not appear until about March
of the year 1926.

Now, my position on behalf of the complain-
ants and the reason why I filed the bill was this:
Karly in March, 1926, Colonel Vickers, the presi-
dent of the Stuyvesant Development Company,
appeared in the office of Norbury Murray, and
there showed them or stated that he had a check
of $10,000 of the Stuyvesant Development Com-
pany ready to turn over to that one or those of
the parties that were present who might be ei-
titled thereto, or to turn it over to anybody, if
they all could agree, but he would not turn it
over to anybody unless they all consented that it
be turned over and his company released. He
did that because he had received notice then of
the prior assignments. The attachment was not
then working at that meeting, which was held in
Mr. Norbury’s office, and at which all the as-
signees or transferees were represented. No
agreement was reached. They could not agree
as to who was to get the money or the check,
with the result that it was said to Colonel Vick-
ers: ‘‘You have that check certified and hold it
and we hope in a few days to work out our prob-
lems amongst ourselves and then you can furn
over the check. We will all sign a paper to that
effect, or somebody will go into court or get a
direction, but you hold the check for the benefit
of those who are here today.”” And he said, ‘“All

Opening.

right.”” And he went away and he had the check
certified.

When I found that check leave his possession
and go into the possession of the auditor in the
attachment suit, to whom Colonel Vickers deliv-
ered it, I, of course, set up a breach of trust
and the absence of any right in the auditor to
that. And, at this point, I may say that the
Chief Justice on an application before him indi-
cated that he had no more right to it than if he
had gone into a safe and taken it out, and the
Chief Justice refused to do what the attaching
creditors wanted done with it.

When all this developed, I said, ‘‘Here chan-
cery ought to have a say,”” and I filed the bill
and Vice-Chancellor Backes ordered that check
turned over to the clerk of this Court, where it
18 now.

That is the way the ball opened That was
the initial step in this suit. After that developed,
Mr. Massey’s client—Mr. Vanderbilt’s client filed
a cross bill, or, rather, a counter-claim, as we
call it today, in which they set up their alleged
equities as attaching creditors, and the funda-
mental question, the real question in this case
is and will be: ‘“ Are the rights of prior assignees
and transferees good as against subsequent at-
taching creditors?’’

““Is it not true that this is a case where there
15 applicable the doctrine and principle that
prior in time is prior in equity, where both the
debts are past due debts?’’ That is the funda-
mental question in this case.

At any rate, I, for the complainants and cer-
tain of the defendants who are virtually com-
plainants, take the position that these transfers,
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being prior in point of time, are prior in point
of equity and cannot be successfully attacked in
this Court by the attaching creditors.

Now, is there any point on which I perhaps
might say anything further?

The Court: 'No.

Mr. Stiefel: I guess I have spoken at consid-
erable length.

Mr. Massey: Your Honor, this issue is between
the clients we represent and all of the others,
including the complainant and the defendant.
There are just two or three points in which I
think the opening of counsel should be supple-
mented, to make it clear to your Homnor. The
first one is that at the time the attachment of the
certified check was made in the hands of Mr.
Vickers, of course, the right and ecredit—all
rights and credits due and owing to Otto G.
Horster from the Development Company were
formally attached at that time. That question
may be important in the decision as to who is
entitled to the proceeds of the check or the debt
which the check represents.

Another statement of Mr. Stiefel’s was that
Mr. Vickers agreed to hold the check for the bene-
fit of the assignees who were present at that con-
ference. Now, Mr. Vickers is here in court and
that point will be clarified.

It has been our understanding all along that
Mr. Vickers was holding the check for somebody
to establish the right to it.

Then, the other point was in reference to the
decision of the Chief Justice. That was to the
right to colleet the money on that check. Of
course, we have no formal record of that decision
here before us as to the request which prompted
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the decision. It is more or less a matter of spec-
dlation. There were some technical points in-
volved rather than the real merit of who was en-
fitled to collect the debts from the Stuyvesant
Development Company.

The question there would be the question
whether we were entitled to collect the debt by
means of taking the check or whether we should
collect it directly from the Stuyvesant Develop-
ment Company, who made the check. The pro-
ceeding at that time was against the bank.

As to the defense, the bill, original bill filed
by Mr. Stiefel, referred only to thig certified
check for ten thousand dollars, and asked that
that he taken away from the auditor in the at-
tachment suit to whom it had been delivered, and
it was deposited in court and it is now in court.

Then, on the counter claim, after their denying
the validity of the assignment, we set up a claim
to the real estate, which was formally attached,
and to the equity of Mr. Horster in this collection
of postage stamps, which was on deposit in the
Fidelity Union Trust Company and is now worth
approximately a little less than six thousand dol-
lars. The real estate is worth something around
ten or twelve thousand dollars, so the amount
of tangible property that we claim actually under
these attachments is of about the sum of twenty-
five thousand dollars. The three creditors that
appeared and proved claims and entered their
Judgment in the attachment suit, which was un-
contested all the way through, run to near twenty
thousand dollars.

It may be of some importance, the fact that
the Fidelity Union Trust Company, who held
this collection of stamps, received no notice at
all from the assignees, until long after the at-
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tachment had been made and the judgment en-
tered and arrangements were actually under way
to sell the stamps and pay the money over to the
auditor and pay the judgment creditors in that
attachment case. ‘

There was nothing in connection with the
assignments that were made which would give
notice to any outside party that Mr. Horster had
assigned all his property to any particular cred-
itors. There was nothing of record anywhere ex-
cepting the deed and the deed was a straight
deed. It did not mention any trust and it would
appear like an ordinary sale, if anybody looked
at it until such time as the stock should be trans-
ferred.

The issue of law as to priority and the argu-
ment as to each defendant is that the assign-
ments were void, they are void under the statute
of fraud and they are void under the statute con-
cerning assignments, and we have the statute and
a leading case which we think is clear and de-
termines the question.

The essential facts are, most of them, not in
dispute, but they will have to be proved in order
to get the matter into the record.

Mr. Stiefel: I think, before we close these
statements, Mr. Massey and I, with the consent
of the other attorneys present, ought to agree
that only to the extent necessary will we go into
the figures due to the various claimants.

We will endeavor at the conclusion of the hear-
ing to present a tabulation, an agreed tabulation,
and, if we cannot agree, why, a speedy refer-
ence to a Master or a moment’s consideration
by your Honor, I think, will deal with that.

The Court: Have you entered your appear-
ances’? I will take a short recess.
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Mr. Stiefel: I see Mr. Imhoff, who has been
called as a witness, here and T think he, being a
banking official—I would like him to testify first,
although T have not subpoenaed him.

I believe you have, Mr. Massey?

Mr. Tmhoff, will you please take the stand?

(HARLES H. IMHOFF, sworn for the com-
plainant.

Direct examination by Mr. Stiefel.

Q Mr. Imhoff, you are an officer of the Fidel-
ity Union Trust Company? A Yes.

Q And you are familiar with the transactions
of that company and Otto G. Horster in relation
to a certain stamp collection of his? A Yes, sir.

Q And, I believe, the facts are that at a cer-
tain date, which you will give us, he pledged that
stamp collection for a loan of about three thou-
sand dollars; is that correct? A Yes, sir.

Q@ And T see that you have certain papers
there. Those are the papers in connection with
the loan? You sold that collection— (interrupted)

The Court: Now, wait a minute. What
is the date?

QQ What is the date? A December 17, 1925.
The Court: All right.
Q You sold that stamp collection, did you?
A Yes, gir.
Q@ TFor how much? A The total amount

)
R
realized was $8,858.92.
(0 And out of that you paid the note? A

Of three thousand dollars, and twenty-nine dol-
lars and a half interest.
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Q And there remains how much in your pos-
session? A $5,829.42.

Q And that the company is willing to pay to
whomsoever the Court may order or for whom
the Court may determine—in favor of whom the
Court may determine? A Yes, sir.

Cross examination by Mr. Massey.

Q@ Mr. Imhoff, have all those stamps been
sold? A Yes.

@ How many books were there? A I think
there were twelve volumes. Twelve volumes and
a loose package.

Q Now, when did the Fidelity Union Trust
Company first receive notice of the claim of any-
body else in those stamps besides Mr. Horster?
A Why, it was on this attachment which T have
here. That is dated March 20, 1926.

@ When the writ of attachment was served
by the sheriff’s office? A I don’t just know
what date it was served. I suppose it was served
about that date.

The Court: At that time had vou sold the
stamps?

The Witness: Oh, no. Oh, no, the stamps
were not sold until 1927.

Q And after that what communication was
received by outside parties making claims for
the stamps? A Well, I don’t know as we really
had any. There was one or two parties came in
and talked to me about it.

Q Further communications from the same
party, from the attachment creditors or the audi-
tor in attachment? A T don’t know as I get

40 your question, Mr. Massey.
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@ When were the next steps taken in connec-
tion with placing claims on the stamps and hav-
ing them sold? A I don’t believe I could
answer that. I don’t know. I don’t—(inter-
rupted).

Q@ Do you remember recelving a communica-
tion from Mr. Dalrymple, the auditor in the at-
tachment suit, Mr. Charles E. Dalrymple? A
Yes; I have that here.

Q Have you a record of having received that?
A I haven’t a record of the date that it was
received, but I have the paper here.

Q What was that—(interrupted)

The Court: When was that dated?
The Witness: Not dated, but it was re-
ceived after the attachment, several months.

@ What was the nature of that claim or note?
A Shall T read it?
(e

The Court: What is the amount?

A ““Whereas Otto (. Horster pledged with the
Fidelity Union Trust Company a stamp collection
as collateral security for a loan of three thousand
dollars with interest, and whereas a writ of
attachment was issued out of the New .Jersey
Supreme Court in the suit of Kllen Minchin
against said Otto (. Horster and the goods, chat-
tels, rights and credits in said Horster in the
custody of the Fidelity Union Trust Company
were attached, and whereas the note of said
Horster, helq by the Fidelity Union Trust Com-
pany for the sum of three thousand dollars to
secure which this collateral was pledged, is past
due and the amount thereof remains wholly un-
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paid, and whereas the Fidelity Union Trust
Company desires to sell such collateral for the
purpose of applying the proceeds derived there-
from or so much as may be necessary to the pay-
ment of said note, and whereas in order to get
the best price for the said stamp collection, it
was deemed advisable to place said collection in
the hands of Perey (. Dunn, of number 154 Nas-
sau street, New York City, a dealer in such goods,
to be by him sold at public sale, now, therefore,
I, the undersigned, the auditor appointed in the
above-mentioned suit, hereby consent to the
placing of the above-mentioned stamp collection
in the hands of Percy G. Dunn for sale, the
amount realized therefrom, after deducting his
commission of twenty per cent., to be paid to the
Fidelity Union Trust Company and said Fidelity
Union Trust Company to pay to me such amount
as it may receive from said Percy G. Dunn, after
deducting therefrom the amount due on its note.
Charles Dalrymple.”’

Q At the time that agreement or consent was
entered into, Mr. Imhoff, for the sale of the
stamps, had any notice been received, or any
claims of other parties to those stamps’ A
None whatever.

Q And after that did you receive notice from
other parties? A T think we did. T think I had
telephone advices and so on. I don’t know of
any legal notice that we received.

Q Do you know of any letter, written notice
which was received from anybody? A I don’t
recall any. There might have been. Did you
write me a letter, Mr. Stiefel?

Mr. Stiefel: I did. ILook in the papers.

The Witness: I don’t know as I have
that here. It seems to me, I have a recollec-
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tion of something of that kind, but I haven’t
it here. I don’t know where it is. Have
you a copy of it?

Mr. Stiefel: I have a copy some place.
Suppose, when I find my copy, we simply put
it 1in.

The Court: Then it will be understood
that a copy of the letter that he read into
the record this morning will be introduced.

The Witness: I will make a search.
Maybe I can find the original.

The Court: Well, Mr. Stiefel and Mr.
Massey can agree to a copy and he will read
that into the record.

Q You say you are sure that these claims of
f[he other creditors that they sent their notice
111.after\\'ards’? A  Why, the only one I have re-
ceived at all was the notice from Mr. Stiefel, tele-
phgnod several times,”and I think there was a
?etter, as he says. T don’t see—it must have got
m the correspondence file instead of the Horster
file.

Q And you said that was after the arrange-
ment with Mr. Dalyrmple for the sale of the
stamps? A Oh, yes, yes.

The Court: Is that all?
Mr. Massey: That is all.
The Court: That is all, sir.
The Witness: Thank you.

m N ~ R T = F 3,
The Court: Now, Mr. Imhoff can go,
can’t he?

N\ v AWl T X7
‘,_Ml. Stiefel: e ST s vonie S,
Murray,
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NORBURY C. MURRAY, sworn for the com-
plainant.

Direct examination by Mr. Stiefel.

Q Mr. Murray, you are a counsellor-at-law?
A Yes.

Q Member of the firm of Burnett & Mur-
ray? A Yes.

Q And in December, 1925, you represented
Otto G. Horster, did you not? A I did.

Q Do you remember conferring with attor-
neys of certain ereditors of Otto G. Horster, in
December, 19252 A Yes.

Q And do you remember submitting to those
attorneys at a conference in your office certain
documents in December, 19252 A Yes.

Q Now, I show you three documents, two of
which have already been marked as Kxhibits
D. 2 and D. 3 in this cause, upon the taking of
the deposition of Otto G. Horster, and the third
of which has not been marked, they being re-
spectively a trust agreement, a deed and a bhill
of sale, showing you these documents, I ask
you whether they were prepared in your office
and under your direction as attorney for Otto
G. Horster? A They were.

Q And they were delivered on or about
December 22nd? A On or about their date.

Q Omn or about that date. Do you remember
whether you attended to the recording of that
deed for your office? A Yes; we did.

Mr. Stiefel: T will offer these documents
at this time.

Mr. Massey: No objection.

(Papers marked Fxhibits C. 1, D. 2 and
3.)
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Q Mr. Murray, at the time these documents
were prepared, you knew, I believe, that Otto G.
Horster was indebted to Union Cemetery
Association and had made an assignment to that
association to secure that indebtedness of cer-
tain stock, didn’t you? A Yes.

@ And you also knew of certain indebtedness
of Otto G. Horster to a party represented by
Judge Stickel? A Yes, the balance at that time
was about $475.

Q And you knew at that time that that was
secured? A Yes.

Q@ Now, outside of— A Not by the stock,
however.

Q@ No. In some way? A Yes.

Q And outside of those creditors and the
creditors named in this trust agreement, Kixhibit
D. 3, did you know of any other creditors of Otto
G. Horster? A No.

Q You remember that Mr. Contrell, Mr.
Woerner and myself were present at the time
of the delivery of this trust agreement and rep-
resented the creditors therein mentioned? A
Yes, or some of them. No— I don’t know just
who represented who, but they were all repre-
sented by you three gentlemen.

Q And do you remember stating to us that
all the creditors known to you were involved in
and protected by this agreement, or something
to that effect? A Yes.

Q Tellus. A T told you that the assignment
of Mr. Horster’s Stuyvesant Development Com-
pany stock had already been made to the ceme-
tery association, that sixteen bonds which he
“\\;110(1 personally had been pledged with Judge
Ht"l(‘kel as security for the indebtedness to his
client, that with those exceptions there was no
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other debts of Mr. Horster that I knew of, and
that these documents which you have just shown
me transferred all of his assets, so far as I knew
them, to the three trustees named, but, while not
so mentioned, they were, in fact, subject—
pledged to the cemetery association.

Q And, when you say ‘‘All the assets,’”’ you
mean all assets except those expressly excepted
by the trust agreement? A Yes.

Q In other words, you dealt with the parties
named in the trust agreement of that time on the
best of your belief and understanding that this
trust agreement would take care of all the cred-
itors of Horster, at that time, who had not been
protected prior thereto. A That is correct.

Q And you knew that these attorneys, of
course, relied upon that statement to the extent
of believing that there were no other creditors.
They knew of none. A No. As far as I know,
they did not. I don’t know how much they relied
on it, of course, but I assume that they did.

Q Well, the dealing was upon that basis? A
As far as I knew.

Q Yes. And, subsequently, when you found
out that there were other creditors, you informed
these attorneys and stepped out of the case? A
Yes.

Q When you found out that you had been,
perhaps, mislead, you stepped out of the case’
A After that some—quite some weeks after
that—those documents were delivered, T learned
from outside sources other than from Mr. Hor-
ster of this Mrs. Minchin’s claim; and then, fol-
lowing that, I learned that the—or heard from
some outside sources that Mr. Horster, prior to
giving this assignment, had already sold his title-
searching plant and when I heard or learned

40 that I withdrew from the case.
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Q Now, prior to withdrawing from the case
and early in March, 1926, was there a conference
at your office at which Colonel Vickers was pres-
ent, a conference in relation to this Horster mat-
ter? A There was a conference, if my recollec-
tion serves me, it was some time in the first half
of March, 1926, but the exact date I don’t know.

Q But vou remember the occasion well? A
Yes: T remember the occasion.

Q And do you remember Mr. Contrell being:
present? A Yes.

Q And Mr. Woerner? A Yes; and Mr.
Woerner.

Q You were present? A Mr. Woerner, Mr.
Contrell, Mr. Stiefel, Colonel Vickers and Mr.
Lehlbach and Mr. Kirk.

Q@ Do you remember who called that con-
ference? A I think that I did.

Q And do you remember stating to any of
these attorneys that they were to be there and
there was to be a distribution of some money,
or something of that sort? A I had heard, and
I think it was from Colonel Vickers or Mr. Hor-
ster, T don’t know which, that there was to be
a distribution, a cash distribution on account of
Mr. Horster’s stock in the Stuyvesant Develop-
ment Company, and, inasmuch as that had been
assigned to the Cemetery Association first, and
then by these documents which you have shown
me we thought— T thought it best to get all
parties interested together and be present at
the distribuion so that there could he an agree-
ment.

Q@ And these parties then met? A They did.

Q Did Colonel Vickers have a check there
for ten thousand dollars? A He did.

Q And he participated in the conference? A
He did. :
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Q Do you remember what he stated about this
check, or what it was, what it had to do with the
Stuyvesant Development Company? A He said
it was a distribution on account—or a dividend of
some kind on account of Mr. Horster’s stock in
the Stuyvesant Development Company. 1 don’t
think he stated what kind of dividend it was,
whether i1t was a dividend—an earned dividend,
or whether it was a dividend in liquidation, but,
anyway, it was some kind of a dividend and he
was ready to turn it over to whoever was entitled
to1t:

Q Did you see the check by any chance? A
Yes; he had it and exhibited it.

Q He exhibited it? And he wanted to deliver
that check that day? A He did.

Q But did he make any statement that the
parties present would have to agree on who was
to get 1t? A He said he wouldn’t give it to
anyone unless all of those there agreed.

Q And that was on account of what he con-
sidered conflicting assignments? A That is cor-
rect.

The Court: Did he say that?

The Witness: Yes. His attitude—

The Court: Just say what he said.

The Witness: His attitude was this—I
can’t give you the exact words—there was
a long conference of two or three hours—
but his attitude was this, that there was an
assignment of this money, of this stock, to
the cemetery association, represented at that
time by Mr. Kirk. The assignment had been
made, I believe, to a Mr. Kempf, as trustee
for the cemetery association. Mr. Kempf,
as a recollect it, was represented at that
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conference by Mr. Lehlbach; the trustees
under these assignments being represented
by Messrs. Stiefel, Woerner and Contrell,
claimed an interest in—Mr. Lehlbach claimed
it on behalf of Mr. Kempf as trustee, and
Mr. Kirk claimed it on behalf—as cestui
under that trust, and Mr.—Colonel Vickers
said that he would not turn it over to any
one of those interests unless all of the other
interests represented there would consent
to it.
The Court: All right.

Q Do you remember, Mr. Murray, near the
close of the meeting, anything being said about
having that check certified and holding it? A

Yes.

Q Wil you tell us what you recall? A There

was some discussion as to whom this check should
be turned over. It was suggested, first, that one
be trustee of it and then another and then an-
other, and each one declined to act as trustee.
Then Colonel Vickers said that—made some re-
mark, as I recollect it that—well, he wanted to
get rid of the check, but he was not going to do
1t unless they would all agree. Finally, he sug-
gested, I believe it was he, but someone, anyway,
suggested that the check be certified and be held
until those represented at this conference could
agree on who should be responsible for it. Mr.
Woerner had said—taken—had said throughout
the conference that he would not consent to Mr.
Lehlbach’s client or Mr. Kirk’s client getting the
check unlesg he, Mr. Woerner, for his client, got a
I)al_'t' of the check or got a part of the proceeds,
and that was the reason that the check was not
delivered then and there by Colonel Vickers.
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Q The check was not certified at the time of
this conference, was it? A It was not.

Q Did Colonel Vickers say that he would
have it certified? A He said that he would.

Q Yes. Do you recall any talk that, if the
parties could not agree, it might be possible to
get a Court to say who should have the check?
A I am not sure whether anything was said
about a court order or not. My recollection of
it is, and I am sure of this, that he said that he
would have the check certified and, as soon as
the parties that were represented at this con-
ference agreed among themselves as to who
should get it, he, Vickers, would turn it over to
that agreed party.

Q And he wanted to get rid of it, you said
before? A And he was very anxious to get
rid of it

The Court: Anxious to get rid of $10,000?

The Witness: Yes, sir.

The Court: It was only a check.

The Witness: That check—I remember,
your Honor please, he made a remark, Colo-
nel Vickers, he said, ‘“‘It is a most unusual
situation.”” He said, ‘“I have $10,000 and
I want to get rid of it and nobody will take
e

Q That check was payable to the order of
Otto G. Horster? A That is my recollection;
yes.

Q And Otto G. Horster was in an adjoining
room during this conference? A Mr. Horster
was in an adjoining room where I had him there
in case he should be needed.
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@ And hadn’t you stated at that meeting that
of course Horster would endorse the check? A
Yes. I might add that I had Mr. Horster down
to be on hand, anticipating that there might be
some documents that would have to be signed,
and I wanted him to sign it personally rather
than for me to sign it as attorney.

Q@ Mr. Murray, I show you what purports to
be stock certificates for seven and three shares
of stock, respectively, of Stuyvesant Development
Company, and apparently signed by Otto G.
Horster, whose signature is witnessed by you.
Will you tell us whether those signatures, those
scrawls, are your signatures?

The Court: Strike that out.

A The signature is—the signatures are of Mr.
Horster and the writing at the left is mine.

Mr. Stiefel: I offer these.

(Stock certificates marked Exhibits C. 2
and C. 3.)

Mr. Stiefel: By consent they are marked
m evidence.

Q Now, Mr. Murray, do you recall, after the
ﬁ'ust agreement was prepared, sending out no-
tlee.s to certain parties, notifying them of the
assignment of transfer? A 1 do.

Q I show you what appear to be copies of
four letters sent out by your firm. Will you
look at them and tell us whether those are copies
of notices sent out by you? A Yes; they are.

Mr, S‘Fiefelz By stipulation they will be
marked instead of the originals. If neces-
sary, the originals will be produced.

(Four papers marked Exhibit C. 4.)
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Mr. Stiefel: Before Mr. Murray leaves
the stand, I will not at this time put in the
mortgages which were not genuine, which are
the basis of the claims of my eclients, which
are mortgages of the same kind as are the
basis of claims of certain clients of Mr.
Vanderbilt. Mr. Massey, if necessary, we
will deal with that when we come to the
figures. That is understood.

The Court: TIs that all?

Mr. Stiefel: I think that is all, Mr. Mur-
ray.

Cross examination by Mr. Massey.

@ Mr. Murray, at that conference, did any-
one ask Mr. Horster as to whether these were all
the creditors he owed money to or not? A Mr.
Horster was not in the room where the confer-
ence took place and no questions were asked of
him at that time.

Q Well, did you, prior to that time, ask, when
the arrangements were being made? A Yes.

@ And what was his answer to your inquiry?

The Witness: Now, if your Honor please,
I am perfectly willing to answer the ques-
tion. I don’t know just what the situation
with regard to privileged communication is.
I am perfectly willing to answer the question
if it is proper, if you think so.

The Court: Well, it is up to you, of
course, if you want to plead privilege. I
don’t know.

(@ Did he say whether or not there were any
others present? A At the time prior to the
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conference, I had asked Mr. Horster whether that
was all of the creditors, namely, those named in
those assignments, and, at the time the payments
were made and at the time of the—at the time
the assignments were made, they were all of the
creditors that T knew of. In the March con-
ference I am not sure whether I had then heard
of the Minchin claim or whether I did not hear
of that until later, but my recollection is 1 did
not hear of it until later.

The Court: Well, the question is, did Mr.
Horster tell you that these were all the cred-
itors? :

The Witness: At the time—at the exact
time of that March conference?

Mr. Massey: Prior to the assignment.

The Witness: Yes, yes.

The Court: He did tell you they were all
the creditors?

The Witness: Yes.

The Court: All right.

Q Now, Mr. Murray, you mentioned sixteen
bonds. A Yes.

Q  Where did you say they were? A Prior
to the assignment—prior to the assignment to
these trustees and prior to the time when T had
gotten into the case, Mr. Horster had already
delivered to Judge Stickel sixteen bonds which
he owned personally.

@ What kind of honds? A They were bonds.
They were referred to as cemetery bonds. Who
issued them or what the technical definition of
them was T never did know, but they were always
referred to as cemetery bonds.
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Q Do you know of what cemetery? A Well,
the cemetery—the same cemetery to whom this
assignment was made, whatever the name of that
was.

Q Do you know the denominations of those
bonds? A My recollection is that they were
five-hundred-dollar bonds.

Q You are not certain? A Well, I am quite

certain. In fact, I never saw the bonds them-
selves.

The Court: Is that all?
Mr. Massey: That is all.
The Court: That is all, Mr. Murray.

Re-dwrect examination by Mr. Stiefel.

Q Just one question, Mr. Murray. I notice
the deed refers to the premises of property con-
veyed to Mr. and Mrs. Horster. Was it your
understanding at the time that Mr. and Mrs.
Horster still held title to the property as hus-
band and wife? A At the time that the deed
was given?

Q Yes. A Yes.

The Court: Do you want Mr. Murray any
more?

Mr. Stiefel: No, your Honor. I think
that will do.

Mr. Murray: I will be down at the office
if you need me,

Mr. Stiefel: I will ask you to take the
stand, Mr. Contrell,
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JOHN CONTRELL, Jr., sworn for the com-

plainant.
Direct examination by Mr. Stiefel.

Q Mr. Contrell, you represent one of the
parties to this suit, do you not? A George K.
Rockwell.

Q@ And you were present, I believe, at the
time that the trust agreement, deed and bill of
sale were delivered, were you not? A I was.

@ And participated in the conference on that
occasion in Mr. Murray’s office? A I did.

Q@ Were you present at the other conference
in March, 1926, when the ten-thousand-dollar
check was under consideration or was before the
conference? A I was.

@ Do you remember Colonel Vickers being
there? A 1T do.

Q Do you remember anything being said
toward the close of that conference about that
check being certified? A I do.

Q Who said something about that, if you re-
call? A Why, T think that was the general con-
sensus of all present, as I recollect it. I think
you yourself brought up that phase and that was
the consensus of all there, because nobody could
agree upon who was to be the holder of it.

Q And what was to be done with the check?

: .
The Court: We want to know what was
said; not what was the consensus of opinion.

Q Do you remember what I said about that
("lwck being certified? A Well, if T may go a
little ahead of that question. The conference
Was called for the purpose of—(interrupted).

40
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The Court: What we want to know is
what was said about the certification of the
check. That was what Mr. Stiefel asked.

The Witness: Colonel Vickers was to
have that check endorsed and held or, certi-
fied and held until the parties there could
agree upon somebody as a holder of it, so
the Colonel could get rid of it and take a
receipt from everybody in question.

Q At that time it was not certified? A It
was not.

Q Just think a moment, Mr. Contrell. Don’t
you recall my speaking or saying to the Colonel
—(interrupted)

The Court: Now, wait a minute. Do not—

Mr. Stiefel: All right.

The Court: Ask him what you did say, if
you want to.

Mr. Stiefel: Yes.

The Court: What did Mr. Stiefel say at
that time?

Q About the certification of the check and
the purpose of the certification, if you recall. A
He was asked to have the check certified.

Q Did he say he would? A And he agreed.
Do you want anything else? And the check was
to be held until a trustee could be agreed upon
to take it from him and give him the receipt he
demanded.

Mr. Stiefel: That is all.
The Court: Any questions?
Mr. Massey: No questions.
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The Court: That is all, Mr. Contrell.
Mr. Stiefel: Mr. Kirk, will you please
take the stand?

HOWARD KIRK, sworn for the complainant.
Diwrect examination by Mr. Stiefel.

Q Mr. Kirk, you are a counsellor at law? A
I am,

Q And in December, 1925, represented the
Union Cemetery Association in a transaction?
A T did.

Q That transaction, I believe, was with Otto
G. Horster? A Yes, sir.

Q And was there delivered to you any docu-
ment or documents on or about December 15
19262 A Yes. :

Q I understood that two of the documents
were stock certificates which are already in evi-
den.oe. Have you any other documents with you
delivered to you at that time? A (Witness proj
duc'es papers.) On December 15th there was an
assignment made of any interest in any bond
standing in Otto Horster’s name, to the Stuyve-
Tﬂvnt Develqpment Company. The bonds are held
])])'()]i)izll?riltjftﬁ?, (I)DHQ of‘ YWh'OH,l was Mr. Young of

; e Iirst National Bank there.

: Mr: Stiefel.: Suppose we have that marked
n evidence, if you will consent, Mr. Massey.

The Witness: On December the— (inter-
rupted).

Mr. Stiefel: Just a moment. Let this be
marked.,
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(Paper marked Exhibit C. 5.)

The Witness: On December the 15th a
paper was signed, an assignment by Mr.
Horster, agreeing to assign the stock of the
Stuyvesant Development Company, which
stock was duly assigned on the next day.

Q In other words, that agreement preceded
the actual assignment? A Yes; by one day.
Q By one day.

Mr. Stiefel: I ask that that be marked.
(Paper marked Exhibit C. 6.)

The Witness: And he signed a promis-
sory note.

Q This promissory note which I have in my
hand? A How much is it, thirty-five?
Q Thirty-five. A Thirty-five thousand.

(Paper marked Exhibit C. 7.)

Q By the way, while you are on the stand,
Mr. Kirk, do you know why the amount of that
note was fixed at $35,000 at that time? A T had
a conference with Mr. D. Frederick Burnett the
day before and we went over the matters and we
figured the indebtedness was close to that amount
considering interest on mortgages; it would be
well to make some flat sum.

Q DBut that was not to be conclusive at all!
A No.

Q It was to be determined later? A Yes,
sir,

Q What did Mr. Burnett have to do with this
matter? A Mr. Burnett was a personal friend
of Mr. Horster and also a personal friend of
Mr. Kempf’s.

Howard Kirk, cross.

Q And he is a counsellor-at-law, a partner of
Mr. Murray who has been on the stand here? A
Yes.

Q And he represented Mr. Horster in the
transaction in the same way as you represented
the Union Cemetery Association? A Yes.

Mr. Stiefel: That is all.
Cross examination by Mr. Massey.

Q Mr. Kirk, at the conference on December
14th, when it was agreed that these assign-
ments would be made to Louis Kempf, was there
any agreement made as to the form in which the
assignment was to be made, whether it would be
a trust assignment or straight assignment? A
I better look and see. Why, if this— Do you
mean at the conference with Mr. Horster?

Q Yes. A Tt was put right in here ‘“As-

signment to Louis Kempf.”” Mr. Horster signed
that.

@ Was there anything said as to why no
record was made of the trust? A Yes.

Q@ What was said? A I told Mr. Horster
that Mr. Burnett and I decided it would be wise
to have a flat assignment made to Mr. Kempf,
with the understanding that he was to hold it as
trustee with the Union Cemetery. Mr. Burnett
(fmd I did not know whether anybody else was
nvolved and we thought it would be wisest to
make it to one of the directors.

: Q  Was there any arrangement as to the de-
livery of the bonds that were mentioned? A
No. Mr. Horster seemed a little doubtful about
them and T don’t think we ever got the bonds.

40-
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Q And as to the delivery of the stock? A
That was mentioned and he was going to have
that the next morning in his office.

Q Was there any agreement—

The Court: Did he have 1t?

The Witness: Yes, sir; it was delivered.
The Court: All right.

Mr. Massey: That is all.

Re-direct examination by Mr. Stiefel.

Q The bonds you never got; you never saw
them? A No.

Q And you dropped that end of it? A
(Witness nods yes.)

The Court: - That is all.
Mr. Stiefel: I will ecall Mr. Woerner.

HUGO B. WOERNER, sworn for the complain-

ant.

Direct examination by Mr. Stiefel.

Q Mr. Woerner, you were one of the three
attorneys who represented the trustees in that
trust agreement that is in evidence in this case!
A 1 was, yes. '

Q And are still? A Yes.

Q And you were present at the conference
at which that trust agreement was delivered? A
I was.

Q And at a subsequent conference when a
ten thousand dollar check was shown by Colonel

40 Vickers? A I don’t recall seeing the check
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which was specified and—the meeting was held
on March 11, 1926.

Q Where? A At Mr. Murray’s office.

() Have you a record there in your hand of
that prior conversation? A I had a telephone
conversation with Colonel Vickers on March 5,
1926, and made a memorandum which is before
you on the desk there.

Q Looking at that memorandum to refresh
your recollection, will you tell us what was said?
A Why, I called up the Colonel, (olonel Viek-
ers—I had found—I had heard there was a ten
thousand dollar check—and he said he had such
a check to the order of Otto G. Horster, but he
wouldn’t deliver it to him until he had called a
meeting and found out to whom it belonged. He
said he was perfectly familiar with our assign-
ment, that is, to the trustees Uliesnik and—

Q Rockwell? A —Rockwell, subject to a
prior assignment of Mr. Howard Kirk’s client.
He said he had been in touch with Mr. Murray.

Q You were present at the conference on
March 11th? A I was, yes.

Q Do you remember anything being said
about that check being certified and Colonel
Vickers holding it? A I don’t recall about the
certification. T know Colonel Vickers said he
had the check for ten thousand dollars and he
was very anxious to get rid of it and I told him
that as far as T was concerned, my clients were
not going to get anything out of it, I wouldn’t
agree to anything, as I recall it. I left before
the meeting was over.

Q You left before the meeting was over? A
Yes, sir. 1 took the position that if the ceme-
tery was entitled to the check, let them turn it
over,
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Q He wanted to turn it over to somebody
there, did he? A He wanted everybody to
agree who should get that check; otherwise he
would not turn it over., He also wanted different
ones of us to act as trustees for the holding of
the check until the parties had agreed.

Q As trustee for the parties concerned and
represented in that room? A Yes.

Q Not for anybody else? A Oh, no.

Q Nobody else was talked about at that con-
ference, was there? A There was noft.

Mr. Stiefel: That is all.

Cross evamination by Mr. Massey.

Q Mr. Woerner, there were no other cred-
itors known about at that conference; is that

right? A In March, I wouldn’t be certain about
that.

Q In the December conference when the as-
signments were made? A They were not at that
time.

Q You were present then? A Oh, yes.

Mr. Massey: That is all.

Mr, Stiefel: Now, Mr. Massey, I have
here the original letter of ILehlbach, of
which copy is already marked. Mr. Lehlbach,
will you let me have Horster’s letter the
original of which you gave me a copy?

The Court: If the copies are all right,
suppose you—

Mr. Stiefel: We will let the copies stand.

The Court: Let the copies stand because
if they are lost you will still have the
original.

Stipulation,

Mr. Lehlbach: I have no objection to giv-
ing him the original.

Mr. Stiefel: Let the copies be marked
anew as exhibits. :

(Papers marked Exhibits C. 8 and C. 9,
October 27, 1927.)

Mr. Stiefel: Now, if there be no objection,
T will read into the record the stipulation be-
tween Mr. Vanderbilt and myself, and with
the understanding that everybody else agrees
to it: “Union Cemetery Association as a
body corporate organized under the laws of
the State of New Jersey—"’

The Court: Why can’t you let Mr. Sal-
mon copy it just as it 1s?

Mr. Stiefel: It is simply of the formal
fact regarding the incorporation of the two
companies and the production of notices
which are already in evidence, if there 1is
no objection.

(The stipulation reads as follows: ‘‘Be-
tween Mary Uliesnik, et als., complainants,
and Charles E. Dalrymple, et als., defendants.
On bill, ete., stipulation. It is stipulated and
agreed by and between complainants, on the
one hand, and the defendants Ella Minchin
and Mary E. Riley, on the other hand
(through their respective solicitors); 1.
Union Cemetery Association as a body cor-

porate organized under the laws of the
State of New Jersey.

2. Otto G. Horster, on December 15, 1925,
was the record owner of one-third of the cap-
ital stock of Stuyvesant Development Com-
pany, a New Jersey corporation, then is-
sued and outstanding.




Stipulation,

3. Subject to the production of the orig-
inal documents, there may be used at the
hearing in the above-entitled cause copies
of notices in writing sent out by Norbury
Murray on or about January 4, 1925, to
Howard F. Kirk, George T. Vickers and
Rufus Besson, referring to an assignment
made by Otto G. Horster to George K. Rock-
well, Carl Kniep and Mary Ulicsnik.

4. In January, 1926, and for a long time
thereafter, George T. Vickers, John J. Fallon
and Otto G. Horster constituted the Board
of Directors of Stuyvesant Development
Company; George T. Vickers being its presi-
dent, John J. Fallon being its treasurer and
Otto G. Horster, being its secretary.
(Signed) Arthur T. Vanderbilt, solicitor of
Ellen Minchin and Mary E. Riley.”’

The Court: Mr, Stiefel, anything else?

Mr. Stiefel: Well, except to prove the
rest in the manner indicated, the amount of
the deeds secured, I see no reason why I
should offer any further proof at this time.

The Court: Have you any proof, Mr.
Massey ?

Mr. Massey: Mr. Louis Kempf.

The Court: Why don’t you call Colonel
Vickers and let him get away?

Mr. Massey: All right.
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GEORGE T. VICKERS, sworn.
Direct examination by Mr. Massey.

(QQ Mr. Vickers, you are the president of the
Stuyvesant Development Company? A Yes, sir.

Q@ And you were the president of the Stuyve-
sant Development Company in December, 1925,
and during 19267 A Yes, sir.

() And do you recall the conference at Mr.
Murray’s office at which it was said you were
present? A Yes, sir. ‘

Q Concerning the demands made by Mr.
Horster? A Yes, sir.

Q Was there more than one conference that
vou attended at that time? A I think not. At
Mr. Murray’s office you mean?

(@ One conference when a certain check was
under discussion was the one conference that you
attended? A Yes, sir.

Q@ Mr. Vickers, at that conference what ar-
rangement was made as to what you should do
with the check? A There was no arrangement
made. I agreed that I would have the check
certified. I never agreed that it should be en-
dorsed by Mr. Horster, because that I could not
have done. That was contrary to my instructions,
The check was given to me by the treasurer with
the instruction—by Mr. Fallon, the Vice-Chan-
cellor, with instructions not to deliver it to Mr.
Horster or anyone else unless I received releases
from those who claimed to have liens upon the
property of Mr. Horster through certain notices
that had been sent, one of which were sent to me
by Mr. Kirk’s company and the other, I think,
served on the bank and bond holders. I did not

get direct notice of that personally, but I knew
of it.
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Q In your actions on that day you repre-
sented the Stuyvesant Development Company!?
A T did.

Q Now, subsequent to that do you remember
receiving a writ of attachment? A On March
22nd at one-six P. M., the Deputy Sheriff served
on me a writ of attachment dated the 20th day
of March, 1926.

Q In the case of Ellen Minchin— A Against
Otto G. Horster.

Q In what court? A Supreme Court of New
Jersey.

Q Supreme Court of New Jersey. What was
the formality gone through at that time as to
the attaching? What did the officer attach? A
Well, the officer said I had $10,000 and I thanked
him for the compliment and said I didn’t have
it and I informed him he didn’t know what he
was talking about. Then I found out it was
property supposed to belong to Otto Horster, and
I said that all T had was a check drawn to his
order for $10,000. I had that and he attached
that, formally said, ‘‘I attach that in your
hands.’’

Q And subsequently to that that do you re-
member any other transaction concerning that
check, concerning a stock dividend due to Mr.
Horster from the Stuyvesant Development Com-
pany? A T received—yes, sir; I received notice
from Mr. Dalrymple that he was the auditor. He
demanded the check in my hands and T refused to
deliver it, explaining to him why, and suggested
to him that he rule me into court and direct me
by an order of the Court that it be delivered,
but he could not find any authority for that and
finally—and told me that he would be obliged

4o to take the next statutory step to make written
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demand and that if I then refused, to follow it

by a warrant in attachment for contempt of

court. I said, ‘“You will have to take those
steps before I will deliver it.”” So he then
served on me a formal notice. 1 delivered the
check and received a receipt from Mr. Dalrymple
as auditor, that it was turned over to him as audi-
tor on that demand.

Q What did that check represent, Mr. Vick-
ers? A It represented a dividend declared by
the Stuyvesant Development Company.

Mr. Stiefel: Will you give us the date,
Colonel ?

The Witness: I don’t know the date of
the dividend, Mr. Stiefel. It was—I would
say 1t was early in the—I think in Janu-
ary—as near as I can—/(interrupted).

Mr. Stiefel: January, 192672

The Witness: 1926? Wait a minute. I
am not certain about that now. May I re-
fresh my memory? ”

Mr. Stiefel: Yes.

The Witness: 1926 is right.

Q@ The dividend on whose stock? A On the
stock of the stockholders of the Stuyvesant De-
velopment Company. The particular check re-
ferred to the stock interest of Otto G. Horster,
5o far as the books of the company showed that
stock interest.

Q You say that the stock was in his name
on ,”]O books of the company? A Tt was.

Q Do you know whether or not it still is in his
hame on the books of the company? A I know
1t 18 In his name because I have never signed any

40
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certificate and I would have to sign a certificate
issued to replace it and there has never heen
any demand for its transfer.

Mr. Massey: That is all.
Cross examination by Mr. Stiefel.

Q Colonel, have you got the letter of John J.
Fallon, treasurer of the Stuyvesant Develop-
ment Company, transmitting to you that check
with instructions? A I have not as treasurer. I
mean, it is not signed as treasurer.

Q He was, in point of fact, the treasurer of
the company? A He was treasurer, yes.

Q And he transmitted to you that check?
A Yes.

Q And it was signed by him? A The
letter—

Q The check? A Oh, yes, the check was
signed by him, yes, sir.

Q In order that you may keep your record, I
will refer to the pertinent part of that record—

The Court: Is this supposed to be instrue-
tions from the treasurer of the company to
the president?

Mr. Stiefel: The check was sent—

The Witness: I was acting both as presi-
dent and as attorney.

The Court: All right; go on.
Mr. Massey: I object to that.

Mr. Stiefel: T will have the letter marked
then.

The Court: What do you want to prove?

Mr. Stiefel: I want to show that Colonel
Vickers received that check with full knowl-
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edge on the part of the corporation of the
assignment and that he was not to deliver
it to Otto Horster because of the assignment.
He has testified there was no transfer of the
stock, at the time the check was issued, rep-
resenting a dividend declared; in January
the company knew that the stock had been
assigned and therefore transmitted it to the
attorney of the company, to wit, Colonel
Vickers in order to deliver to the proper
parties. This was prior to the conference of
March 11th.

The Court: You do not have to put the
letter in. Ask the Colonel whether he knew
1t or not.

Mr. Stiefel: Well, of course, the letter
shows it so plainly.

The Court: Ask him.

QQ Colonel, looking at that letter, will you say
whether on the receipt of that letter, you knew
of the assignment of the capital stock of Otto
G. Horster to Mr. Kempf and to the trustees in
this suit, Uliesnik, Rockwell and Kniep? A I
knew of it through a letter from Mr. Kirk to Mr.
Fallon, transmitted by Mr. Fallon to me, which
letter is dated December 17, 1925, and was later
on transmitted to me by Mr. Fallon.

Q@ And you also had a letter from Mr. Mur-
ray? A I think not. That is my recollection
that T did not get any direct notice. I won’t
say that I did not, but when I was asked to come
here T lodbked in my files— (interrupted).

Q  Will you look at that letter of Mr. Fallon’s
and see whether you cannot find in it this sen-
tence: “You are aware several parties, Kirk,
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Murray and others, have

me, to you and to Rufus W.

Otto Horster has assignec th the capital
stock.”” Just look at that and see if that doesn’t
-efresh your memory? t i1s here, but I say

say I re-
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around there to deliver $10,000, T wanted to know
about it and stay around until he did.

Q And then eventually you found out it was
a $10,000 check he was aiming at? A I assumed
it was so and told him that was all T had in at-
tachment.

Q@ And did you tell him about the prior no-
tices and assignments? A No, sir.

@ You did not mention that? A T did not.

Q This dividend was part of the moneys
which came into the hands of the Stuyvesant De-
velopment Company about January, 1926, was it
not? A I would say it was prior to that.

Q A little prior to that? A It was money
that resulted from the sale of some bonds of
the Union Cemetery Association.

Q Yes, but it was just about that time you
zot over about, say—over $30,000 from the sale
and at once distributed it amongst the stock-
holders? A T can’t give you the day of dis-
tribution any closer than I have. That was what
was done.

Q You recall, Colonel, the check is dated
about March five? A Mr. Fallon’s letter to me
is dated March five, and I think that is about
the date of the check.

Q  And the moneys had come in a little while
before? A T would say in December prior
thereto, but I am not certain about that. - It
may have been—

Q But in January you declared the dividend?
A Right.

Q The dividend consisted of $10,000 to be paid
0 vou as holder of one-third of the stock, $10,000
to Mr. Fallon as holder of one-third, and $10,000
to Mr. Horster or his assigns? A That is cor-
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rect. When you say ‘‘or his assigns’’ that was
no part of the dividend resolution.

Q No, no. That is all for the present.
Cross examination by Mr. Woerner.

Q Colonel Vickers, did the constable take
physical possession of the check when he was
there? A No. I exhibited it to him.

Q Yes. A And I wouldn’t let him take it.

Q And what did he say? A He said, “I
attach it.””> T don’t remember his exact words.
““I attach it in your hands.’”” ‘‘Attach’’ I knew
what that meant. Until I got some order I would
keep it if I could.

Q But he did not take the check into his
physical possession? A He may have had it in
his hands, but he didn’t take it away with him. I
don’t know whether—I handed it to him to read.
I knew he wouldn’t—(interrupted).

Q Can you give us the date you turned the
check over to Mr. Dalrymple, the auditor?

Mr. Dalrymple: November the 9th.

A November 9th I think is correct. November
9, 1926.

Q And there was not any court order for
that, was there? A Well, Mr. Dalrymple came
with a certified copy of his appointment, a certi-
fied copy of the judgment in the case and a writ-
ten demand that T do it and a warning that, if I
did not, he would cite me in contempt of court
and get a warrant on it.

Q But there was no order of the Court? A
What do you mean by ‘‘order of the Court’’?
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Q Scire facias, A No. There was a final
judgment, which was exhibited to me, a certified
copy and—

The Court: Habeas corpus?

A —demand by the auditor in writing under the
statute.

Mr. Woerner: That is all.

The Court: Colonel, you say that you
knew of these assignments. Did you have
any knowledge other than what you believed
from the letter of Mr. Fallon to you?

The Witness: Yes, your Honor; I had

a letter from Mr. Kirk, which T have here,
dated December 25—17th, 1925—

The Court: And that notifies you of the
assignment to him?

The Witness: ‘‘This is to notify you that
Otto (. Horster has assigned ten shares of
stock of the said company to Louis Kempf,
being certificates number 3 for three shares
and certificate number six for seven shares
in said company. Said shares are now held
by Louis Kempf. Kindly take notice of
same. Yours truly, H. F. Kirk.”

The Court: Was that the only formal
notice you got?

The Witness: That is all I got as far as
Mr.—

The Court: As far as any of you got?
The Witness: Your Homnor, I wouldn’t
say I didn’t get a letter from Mr. Murray.
My recollection is that I found out through
Mr. Fallon that notice had been given to

the Stuyvesant Development Company at its 40
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address which was Mr. Fallon’s office. I
wouldn’t say that I didn’t receive a letter,
but I knew of it, knew some way.

The Court: That is all.
Mr. Stiefel: I can elucidate this a little
further.

Examined by Mr. Stiefel.

Q Colonel, do you remember making an af-
fidavit to be used before the Chief Justice and
furnishing me with a copy? A Yes.

Q Will you look at paragraph 7 of that affi-
davit and see if that doesn’t refresh your recol-
lection? A Paragraph seven is it? This 1s not
paragraphed.

Q (Handing witness paper.) You haven’t
got the right affidavit, have you? A I have
now, yes.

Q All right. A That is the letter that 1
have just read.

Q All right. Now look at this exhibit—part
of an exhibit in this case here,.addressed to
you. Don’t you recall receiving the original
of that on or about January four from Mr. Mur-
ray? A I think I did. This refreshes my recol-

lection. I haven’t any doubt I received it.

The Court: All right. That is all.
Mr. Stiefel: That is all.
The Court: Anything further?

Examined by Mr. Massey.

Q Mr. Vickers, do you know what the value
of the Stuyvesant Development Company stock
is or has been, between the time of these assign-
ments and the present time? A Why, I have
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some very definite ideas about it. I don’t know
as I would want to, under oath, say that I have
knowledge. I know that there are certain ar-
rangements which make the stocks very valuable.
Now, whether they will be carried out or not I
don’t know. Mr. Stiefel can probably tell you as
much as I can.

Q Mr. Vickers, is the value of the stock de-
pending upon a contingency which may or may
not happen? A I would say very much so.

Mr. Stiefel: Perhaps a stipulation be-
tween us there will cover the whole ground.
This stock—will you put this down and, if it
is agreeable, it will stand as a stipulation—
this stock, if certain expectations of the
Stuyvesant Development Company, arising
because of some unwritten contracts be-
tween Stuyvesant Development Company and
some of the bond holders, materialize, may
have a value of approximately fifty thousand
dollars. In addition to that the Stuyvesant
Development Company has the right to ex-
pect that the Union Cemetery Association
will at some point recognize its equities in
the suit being heard by Vice-Chancellor
Backes and in that way may gain some
moneys, but the exact amount of these
moneys cannot be appraised at this time;
and the value of the stock will really only
be ascertainable when that cemetery suit
comes to a close or thereabouts. Isn’t that
right?

The Witness: Fifty thousand dollars?
You mean one hundred and fifty thousand?

Q One hundred and fifty thousand heing all
and fifty thousand for ITorster’s share. A One

40
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third, whatever it is, of one hundred and fifty
thousand.

The Court: Yes. That is fifty thousand
for Horster’s share.

Q But, at this time perhaps I can help out
the matter. At this time, Colonel, you wouldn’t
say the stock has a market value? You couldn’t
sell the stock and get its fair value in open
market? A Open market? I am not ready to
swear on that point.

The Court: No. That is too speculative.
The Witness: Yes.

Q But the corporation has no business inter-
ests outside of the Union Cemetery Association?
It doesn’t do any business outside of that, does
it, or hasn’t done any? A Kxcept in connection
with the Hollywood Mausoleum.

Q In connection with the Hollywood Maus<.)-
leum, and the Hollywood Mausoleum was, or 1s
it be to erected on the cemetery— A Yes.

Q It is identified, then, with the Cemetery
Association? A So far as its active business
at the present time is concerned.

Mr. Stiefel: Does that cover the ground!?
Mr. Massey: Yes. Mr. Dalrymple.
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CHARLES DALRYMPLE, sworn for the de-
fendant.

Direct examination by Mr. Massey.

Q Mr. Dalrymple, you are a counsellor-at-
law of the State of New Jersey? A Yes, sir.
Q And you were appointed auditor in the
attachment suit of Ellen Minchin against Otto
(. Horster in the New Jersey Supreme Court?

Mr. Stiefel: I object.

A Yes, sir; by the Chief Justice.

Mr. Stiefel: Just one minute. I object,
because the order of appointment should be
produced, because I challenge the validity of
the appointment for reasons set forth in the
bill of complaint and say T don’t think the
witness ought to testify to it. A copy of the
order, by the way, I have one here and it
ought to go in.

The Witness:

(Discussion.)

The Court: Let it be marked.

Mr. Massey: We have three orders, three
copies of orders filed together and eeltlﬁed

The Witness: Here is an order.

Mr. Massey: The first order is an order
of Isidor Kalisch, Supreme Court Commis-
sioner, ordering that a writ of attachment
issue. This order is dated March 1971926,
The second order is an order for substitu-
tion of atto1neys substituting Arthur T.
Vanderbilt in place of Charles W. W eeks as
attorney for the plaintiff, Fllen Minchin;

All right. Here it is.
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that order entered June 7, 1926, made by
Chief Justice Gummere, and an order en-
tered on the same date for publication and
appointing Charles G. Dalrymple auditor to
adjust and ascertain the amount due to the
plaintiff and each of the applying creditors.

The Court: Let it be marked as one ex-
hibit.

(Papers marked Exhibit D. 1.)

Mr. Massey: I offer in evidence, at the
same time, writ of attachment issued out of
the New Jersey Supreme Court, dated March
20, 1926, in the suit of Ellen Minchin against
Otto @. Horster, directed to the Sheriff of
Kssex County, and the sheriff’s return show-
ing certain real and personal property at-
tached.

(Paper marked Exhibit D. 4.)

Mr. Massey: And a writ of attachment in
the same case, dated the same date, directed
to the Sheriff of Hudson County and the
return of the sheriff annexed thereto, show-
ing certain personal properties attached,
showing rights and credits attached.

(Paper marked KExhibit D. 5.)

Mr. Massey: And also a certified copy of
a rule for judgment in confirming the audi-
tor’s report in the same case, made by Chief
Justice Gummere and entered November
3, 1926, giving judgment for Ellen Minchin
in the sum of $4,692.50, and judgment for
the applying creditor, Mary E. Riley, in the
sum of $9,745.22, and for the applying cred-
itor, Margaret McLaughlin, in the sum of
$3,055.

(Paper marked Kxhibit D. 6.)
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Mr. Massey: Counsel have agreed on a
statement received from the clerk of the Su-
preme Court, informal statement, that the
costs in this attachment suit in the New Jer-
sey Supreme Court for FEllen Minchin as
passed, are the sum of $137.36, the cost of
Mary E. Riley, $9.10 and the cost of Mar-
garet MecLaughlin, $9.10.

@ Mr. Dalrymple, you are the auditor named
in the order of the Court just placed in evi-
dence— A Yes, sir.

( —in the attachment suit, and you heard the
evidence in the case and reported to the Court
so its judgment might be entered? A Yes. I
took evidence on two different occasions in this
suit.

Q And, after the entry of judgment, did you
receive a certified copy? A 1 did.

Q And, after your receiving the certified copy
of the entry of judgment, what steps did you take
against the ten thousand dollar check and against
the dividend of the Stuyvesant Development
Company, which was due to Mr. Horster? A
Well, T went to Jersey City on the afternoon of
November 9, 1926, to see Colonel Vickers, in
whose possession the check was at the time of the
assignment, and I took with me the certified copy
of my appointment by the Chief Justice, certified
copy of the judgment, and called at Colonel
Vickers’ office and showed it to him and told him
I was the auditor. And the next step in the pro-
ceedings was to colleet the rights and credits
which had been attached and that I wanted the
check. T also served on him, at that time, a de-
mand under the attachment act demanding the
check or any other rights or credits of Otto G.
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Horster which he had, and the Colonel and I got
out the Attachment Act and we went over the
procedure and. finally he turned the check over to
me and I gave him a receipt for it.

Q Did you demand everything due from the
Stuyvesant Development Company to Mr. Hor-
ster? A At that time we demanded only the
check.

Q Did you ever make a demand for anything
due from the Stuyvesant Development Company?
A No; my demand was for all rights and eredits
of Otto G. Horster, but there was no demand, I
don’t believe, in it for the Stuyvesant Develop-
ment Company.

The Court: Is that all?

Q Was there anything said, at the time you

were making this demand, as to from whom the
credits were running to Mr. Horster?

Mr. Woerner: I object. That would be
hearsay.
The Court: 1 will allow it.

A From whom what, Mr. Massey?

Q As to whom the credits were running, were
due and owing. A No; there was not.

Q Now, as to the collection of stamps in the
Fidelity Trust Company, what steps did you
take? A I received a letter from Hood, Laf-
ferty & Campbell, counsel of the Fidelity Trust
Company, requesting me to call and see them,
stating that they had been informed by the clerk
of the Supreme Court that T had been appointed
auditor for the assets of Otto . Horster, that
they had a note over there in the sum of $3,000
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and a stamp collection which was valued by him
at about $12,000 and they desired to sell the
stamp collection, but they couldn’t do so unless
they had my consent; so I went to Mr. Lafferty—
that was in October, 1926—and Mr. Lafferty was
in the same building I am in and I called to see
him. We went over to the bank and had a talk
with Mr. Imhoff. We got out the stamps from the
vault, went over them, and in the first part of
November 1926, we arranged for a stamp expert
to come over and look them over and place a
valuation on them. I told him I didn’t feel that
we could sell them unless we found out what
the value was, so, I think it was the 3rd or 4th
of November, Mr. Imhoff, Mr. Lafferty, Mr.
Percy G. Dunn, a stamp expert from New York
City, and myself spent about two and a half
hours or three hours in a vault of the Fidelity
Trust Company going over this stamp collection,
and then Mr. Lafferty and myself entered into a
stipulation with the Fidelity Trust Company,
consented to by Mr. Imhoff, whereby they were
to sell sufficient of the stamps to cover their
notes and that, if they sold any more, they were
to hold the money in trust for me as auditor and
to be turned over on demand.

The Court: And that was done.
The Witness: And that was done. Mr.
Imhoff signed a written consent to it.

The Court: We have already had that
testimony once.

Q  Now, Mr. Dalrymple, under your statutory
authority as an auditor, did you take any steps
against any other rights and ecredits to discover

them or to collect them, take them into your pos- 40
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session? A Yes. As auditor I took about sev-
enty-five or eighty pages of testimony from Mr.
Horster and members of his family, and then
went over that and went over to his office to see
if there was anything further that could be
taken into possession. I found out from his
testimony he had an automobile, and I located
that in Bast Orange, attached that, sold it, sub-
ject to garage liens for storage of it, and re-
ceived seventy-five dollars over and above the
liens.

Q Now, was the automobile sold by you or by
the holder of the garage lien? A It was sold
by the holder of the garage lien with my consent,
the same constable got half of that.

Q And the balance was turned over to you!?
A Seventy-five dollars was the balance. It was
a Studebaker touring car about seven years old
and— (interrupted).

The Court: Well, never mind that.

Q Did you discover any other claims that he
had? A Not that I—

Q Rights or credits? A Well, we discovered
furniture, his office furniture, which had already
been attached by the landlord, and we consented
that that would—that their lien was prior to
ours, the furniture being of very little value.

Mr. Massey: That is all.
The Witness: I don’t recall—

Cross examination by Mr. Stiefel.

Q In your talk with Colonel Vickers on the
day the check was surrendered to you, you dis-
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cussed the question of prior rights of the at-
taching creditor and the assignee, didn’t you? A
No, sir.

Q Well, you knew, of course, of the assign-
ments? A No, sir.

Q You didn’t know of the assignments? A
No. I didn’t know anything about the assign-
ment. _

Q You don’t know anything about that. The
'flssignment, had you talked to Mr. Massey about
it? A No, no. I hadn’t talked to Mr. Massey
anything about the assignments.

'Q You personally had no knowledge at that
time? A I hadn’t, no.

Q Of anything that Mr. Massey knew about
tpe matter? A All I knew was the conversa-
tion with Mr. Massey. What happened, Mr.
Stiefel, was this: After the judgment was en-
tered, Mr. Massey turned over to me copies of
the different attachments that were levied by
the different sheriffs on the property for the
purposes of getting them together in order to
I.nake a report and sell them and there was noth-
ing, in fact, to know, as far as I was concerned,
about the assignment.

The Court: Well, you say you didn’t
know anything about it?

The Witness: No, sir; I did not.

The Court: Well, that is what Mr. Stiefel
wants to know.

Q And Colonel Vickers didn’t tell you any-
thing about it? A No; he didn’t say anything
to me about it at the time.

@ You knew that the Fidelity would not turn

the money over to you because of claims of 40
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Uliesnik, Rockwell and Kniep? You knew that,
didn’t you? A No, sir.

Q You didn’t know that? A No, sir.

Q You didn’t know why you didn’t get the
money, did you? A Mr. Imhoff agreed to turn
the money over to me as soon as the stamps
were sold, so they had money to pay off his note.

Q But he wouldn’t do it when it came to the
point, would he? A After the stamps were sold,
he told me he had received a call from you about
some assignment and he thought he better let
the matter wait until it had been adjudicated, but
not before.

Q So you didn’t know why Colonel Vickers
was so reluctant to turn the check over to you?
A The Colonel wasn’t reluctant to turn it over
to me. He said he was glad to be rid of it.

Q Oh. A He had so much trouble about it.

The Court: That seems to be the only un-
disputed fact in the case. Is that all?

Mr. Stiefel: That is all.

LOUIS KEMPF, sworn for the defendant.
Direct examination by Mr. Massey.

Q Are you the party whose name is in the as-
signment from Mr., Horster, assignment of stock
and bonds? A I am.

Q And were you present at any of the confer-
ences during the making of those assignments?
A I was not.

Q When did you first know of the making of

40 the assignment? A When did I first know?
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Q Yes. A Why, Mr. Kirk called me up on
the telephone—I can’t give you the date, but I
presume it was right after the conference took
place—and he told me that the papers had been
signed and were in his office ready for me to
take possession of. e

Q Did you know that such papers were going
to be signed, before they were signed? A 1
don’t remember whether I did or not. My—I was
trying to recall that today, but I am not sure
whether I knew beforehand that they were to be
signed.

Q Well, did you consent to be the taker and
the holder of these— A 1 beg pardon?

Q Did you consent to be the taker and the
holder of these securities? A I am sorry, I
didn’t hear that. :

@ Did you consent to be the taker and the
holder of these securities? A Yes. I made
no—at least I did—yes the answer to that is
right.

Q@ Did you consent before they were made, or
after they were made? A Well, after they—

@ The assignments? You knew, didn’t you,
that no money was paid at the time the. assign-
ments were made? A No; I was not present
at the time the assignments were made, so I
didn’t know.

The Court: Did Mr, Kirk represent you
at the conference?

The Witness: No, sir; he did not. Mr.
Lehlbach was my personal attorney in the
matter.

@ Do you know what the assignments were
given for? A Yes gir.
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Q What were they given for? A Why, as
security for the trustees of the cemetery as
against the claims they had against Mr. Horster.

Q Were they past due claims? A Why, they
are claims that I knew of in my capacity as
auditor for the cemetery at the time.

Q Were they past due at the time? A Yes;
they were past due claims.

Q Do you have any personal interest in these
securities? A No; I have not; simply as trus-
tee for—as trustee for the—I am holding for
the benefit of the trustees of the cemetery.

'Q  Well, now, did you have any conversations
as to whether you would take an absolute title to
these securities or title as trustee? A Noj; I am
very positive I did not. The thing was ex-
plained to me at the time that there was some
legal reason why the assignment was made to me
as an individual instead of under the title of
trustee, but the understanding was never any
different than it was for the benefit of the trus-
tees of the cemetery.

Q Was there ever any stipulation made as to
what your duty was in reference to those securi-
ties? A No; there was no stipulation made
that I recall.

Q Well, when you consented to take posses-
sion of them—take title to them, what did you
intend to do with them? A Well, I intended
simply to hold them until some time when a
settlement was made between the attorneys, and
then turn them over to the trustees.

Q Now, whose instructions did you expect to
take with reference to the disposal of those
securities? A Why, I would expect to take my
personal attorney’s instructions in the matter.
That was the reason, because of the large amount

Lows Kempf, cross.

of responsibility involved. That is the reason
I asked Mr. Lehlbach to act as my personal at-
torney in ‘the matter, in order that I might not
make some mistake that would be to the detri-
ment of the trustees of the cemetery, of whom at
the time I happened to be one.

Q Do you know what parties you were obli-
gated to in reference to the securities, besides
the trustees of the cemetery?

Mr. Stiefel: Your Honor please, I don’t
think Mr. Kempf should testify as an ex-
pert on law. The assignment was made to
him and he accepted.

The Court: I will allow him to explain
what his ideas of his duties were.

The Witness: May I ask for the ques-
tion?

Q Did you expect to be responsible to any-
body besides the trustees of the Cemetery As-
sociation in reference to these securities? A
Well, T would have expected to be responsible, at
the time, to Mr. Horster for whatever residue
was left over. I should have assumed that would
be necessary for me to return to him—

@ But under any other circumstances to any-

body else? A Why, no, not that I knew of at
the time.

Cross examination by Mr. Stiefel.

Q Mr. Kempf, you were a trustee, at that
time, of Union Cemetery? A I was.

Q@ And its auditor? A And its auditor.

Q And after the assignment was made, you
saw Fred Lehlbach, your counsel? A T did.

40
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Q And you turned over to him, didn’t you,
the letter of February 19th, which is in evidence
in this case, addressed to you by Horster? A
May 1 see the letter? Yes; I turned that over
to him to answer. I was ill at the time. I re-
call that.

Mr. Stiefel: The letter shown the witness
is the letter of February 19th, 1926, of Otto
(. Horster, addressed to Louis A. Kempf.

The Court: It is in evidence?

Mr. Stiefel: A copy of which has been
marked in evidence as an exhibit in the cause.

That is all.

Mr. Lehlbach: I imagine, Mr. Kempf can
2o now?

The Court: Yes.

Anything else?

Mr. Massey: I would like to put in one
letter. Mr. Stiefel can identify it.

Mr. Stiefel: I must object to an opinion
of Vice-Chancellor Fallon on that. That is all
it is, simply a legal opinion of Mr. Fallon,
which, as a matter of fact, was repudiated
by the Chief Justice.

Mr. Massey: This letter would be offered
for the purpose of showing that Mr. Fallon,
who was an officer of the Stuyvesant De-
velopment Company, at his office had been
called upon by Mr. Dalrymple, and had given
him this letter to take to the bank with the
check to help him get cash.

The Court: Very well, I will admit it.

Mr. Stiefel: Subject to my objection?

The Court: Oh, yes. You objected. I will
admit it over the objection.
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Mr. Massey: It will be testified that Mr.
Dalrymple received this letter from Mr.
Fallon.

The Court: Yes.

Mr. Massey: To use in getting the check
cashed at the bank, and at the time took it
to the bank with the check, when he took it
to get it cashed.

(Paper marked KExhibit C. 7.)

The Court: I have not read the letter. It
may be of no value, and, if it strikes me as
being of no value, I won’t consider it.

Anything else?

Mr. Massey: Mrs. Minchin.

The Court: Is that your last witness?
Mr. Massey: Yes, sir.

The Court: All right.

Mr. Massey: Mrs. Minchin,

ELLEN MINCHIN, sworn for the defendant.

Direct examination by Mr. Massey.

@ Mrs. Minchin, the last installment of the
money which Mr. Horster obtained from you
was when, was obtained when?

The Court: Come up here. She can’t
hear you.

Q@ The last money which Mr. Horster obtained
from you was obtained when? A On the 26th
of January I drew $1,500—(interrupted).

Q@ What year? A 1926,
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Q And how much money? A Fifteen hun-
dred dollars.

Mr. Stiefel: How much?
Mr, Massey: Fifteen hundred.

Q The sum that he owed you before that time
was how much? A Three thousand.

Q And when was that obtained from you? A
Well, I think it is in the mortgage.

Q About how long before— A, Oh,.I think
over six years. 1 am not sure. I didn’t figure
the three thousand together and fifteen hundred,
and then he came back and asked me—told me
that the property I had put the fifteen hundred
dollar mortgage on he wanted—they wanted
“money to renovate it and I gave it to him and I
wanted him—after that I wanted him to collect
it for me and he said, no, it was better off and L
was getting six percent. on it, which he paid
six percent. regularly, up to November, 1925, I
think it was, the last time I got any interest.

Q Now, Mrs. Minchin, on January twenty-
sixth when you gave him this last fifteen hundred
dollars, did you know that he was out of business?
A I did not. It was— He sent his son to me
on the pretense that he had cemetery bonds to
sell, and I told him I would loan the money,
not thinking that he was out of business or that
he was in bankruptey. I said I didn’t want
to buy any bonds, that I would loan his father the
money on a note if he wanted it for anything
of the cemetery. I had such confidence in the
man that T would really give the last dollar. I
thought there was nobody any honester than him.
And he said, no, that on the twentieth of May
I would get dollar for dollar. Well, that was a
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big inducement, three thousand dollars, so I said,
“Well, all right; I will go down tomorrow and
I will draw it.”> Then three weeks—very near
three weeks, if I can remember rightly, his son
Charlotte, came up with the little paper and I was’
on duty and I hadn’t my glasses, but I could see
that it was not properly drawn out, so I said
‘“Charlotte, it isn’t worth the paper it is Wl‘itteli
on.” I said, ‘I want the bonds.”” He said
“Well, my father is keeping the bonds,”’ and I’
says, ‘““Why, I paid for them.”” And I said, ‘‘T
will have to see your father,”” T said, ‘‘I r;mst
see your father,”’ T think I says, ‘‘There is some-
thing funny now, I am going to see your father.’’

Q All right. Now, Mrs. Minchin, did you
k.now that there was anything wrong before that
time? A Not a thing.

Q In reference to Mr. Horster’s affairs? A
Not a thing. That was the first I knew there
was anything wrong. I went to see his father, I
think, about a week or two after, and a gentle-
man connected with him, or in the office with
1'1}m—told me, wanted to know if I had loaned
him money. T said, ““Why, yes; he has got forty-
five hundred of mine.”’ :

Q@ Did you see Mr. Horster? A No, I didn’t
see Mr. Horster.

Q Did you go to his office? A I went to his
Oi.’hee and they said he was to his office and I went
directly down to the office and he was not there.

Q Was anybody there? A Well, Mr. Weeks
came in after.

Q Wjas the office open? A The office was
open, Wlt‘h everything thrown around, the papers,
an('l I picked up the papers, a letter of mine,
which he said he had not ever received.
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Q Did you know of any transfers of his
property that he had made to his other creditors,
before that time? A What?

Q Did you know of any transfers of his prop-
erty he had made to his other creditors, before
that time? A No; I didn’t know. I had most
- explicit confidence in the man and family.

Mr. Massey: That is all.
The Court: That is all.
The Witness: Thank you.

" The Court: Any questions?

Cross examination by Mr. Stiefel.

Q This money, this fifteen hundred dollars
you handed over to Charette Horster, Mr. Hor-
ster’s son? A Yes, but Mr. Horster acknowl-
edged that he received it in the course of in-
quiry, in that gentleman’s office over there. He
said he paid his debts with it.

Q And your conversations, before you handed
over the fifteen hundred dollars, were with Char-
ette? A With Charette from his father; he rep-
resented his father entirely.

Q Yes. A Because he was always with his
father in the business and everything.

The Court: Is that all?

Q You don’t remember the exact date,
madam? A When I handed over that fifteen
hundred? Why certainly. The twenty-sixth of
January.

Mr. Stiefel: 1926.

Mr. Massey: We took on stipulation, the
testimony of Mr. Horster about two weeks
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ago, and I would like to submit the record
of it. T understand the objections that were
made are not urged here.

Mr. Woerner: I withdraw my objection.
The Court: All right.

Mr. Massey: And the one item, one
point in that testimony that I desire to call
to the attention of the Court is the fact
that Mr. Horster testified that the reservation
of this assignment, general assignment of
all this property, five hundred dollars, his
bank account was all due and owing to the
bank in which it was deposited at that time.
And he also testified that the only house-
hold goods and personal effects that he had
were those that were in their six-room apart-
ment that had been there for twenty-five
vears and were of little or no value.

The Court: All right.

Mr. Lehlbach: May I just add this on the
end of what was just said: that that does
not apply, of course, to the assignment of
Mr. Kempf. 1 think he is speaking now of
the other assignment.

Mr. Woerner: Is that your case?

The Court: What else is there?

Mr. Woerner: 1 will call Mr. Stiefel.

OTTO A. STIEFEL, sworn for the defendant.

Direct examination by Mr. Woerner.

QQ Mr. Stiefel, you are a counsellor-at-law?
A T am,
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Q Did you have any conversation with Mr.
Massey, the attorney of the auditor, with relation
to the letter involved in this case? A T did
Karly—

Q Do you recall the date? A Early in the
year 1926, when I learned, in a way that I can-
not recall now, that there had been issued an
attachment, and found that Mr. Vanderbilt’s
office, and particularly Mr. Massey, was inter-
ested in the matter, Mr. Massey and I had sev-
eral conferences in which I told him all about
the assignments, showed him the trust agree-
ment, the bill of sale and whatever other docu-
ments he wanted to see, explained to him our
position and the notices that had been given
and told him the whole story and answered all
questions put to me by him in that regard.

Q@ Did you show him the assignment to Mr.
Kempf? A I couldn’t show him the assign-
ment to Mr. Kempf. I told him about that, but
I showed him the trust agreement, the bill of
sale to Uliesnik, Kniep and Rockwell, the deed
to the property, told him about the notices that
had been sent out and the conferences in Mr.
Murray’s office and fully informed him with
regard to the transaction. This was early in
1926. 1 furthermore expressed the hope on
several occasions that a way might be found
to settle the matter, or some suitable legal means
might be found to settle it, and we had quite a
number of conferences in that regard.

Mr. Woerner: That is all.
Cross examanation by Mr. Massey.

Q Mr. Stiefel, do you know whether that was

40 Defore or after he was appointed auditor in this
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attachment suit? A Tell me the date of the
appointment of the auditor.

Q Jume 7, 4926. A I reanit ;be sure—yes,
because I went to the country in July, 1926, and
our conferences were held up on that account,
and when I came back I found out you had an
attack of appendicitis and our conferences had
been perceding some time before I went to the
country, I think.

Q Don’t you recall that was in November,
19267 It was in November, 1926. A No. We
had met before the summer, Mr. Massey, before
I went on my vacation, and, when I got back
from my vacation or some time after, I found
out that you had appendicitis, I think.

@ That was in November, 192672 A Oh, no.
We had been in conference in the spring or early
summer of the year, Mr. Massey.

Q You say this was before he was appointed
auditor? A My opinion now is that it was
before he was appointed auditor, yes; that it
was some time in the month of April or May,
at an early stage, because I realized then that
the attachment tied up everything so that we
would have to untangle the snarl in court or by
agreement, and I remember promising you that
I would try to get Mr. Hugo Woerner to swing
into line and let your clients come in under the
trust agreement, and I called up Mr. Myers and
spoke to him about the matter, too.

Q But, Mr. Stiefel, you know that was about
the time T was in the hospital? A No; when I
got—I know that you were in the hospital and
that matters were held up, I think it was in the
fall of the year, on account of your being in the
hospital, but long before that, before I went to
the country I spoke to you about it on several
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occasions; also, I spoke to Mr. Myers about it;
and one of these ladies called at my office, per-
haps two of them called at my office, sent there
by Mrs. Horster.

Q@ But your conference with Mr. Dalrymple
was long before that, you say? A Not with
Mr. Dalrymple; with you.

Q The conference with Mr. Dalrymple was
about the time that I was in the hospital; is that
right? A 1 had no conference with Mr. Dal-
rymple until about the time of the check. My
conferences I have spoke of were with you, Mr.
Massey.

Q I am trying to fix the time of your con-
ference with Mr. Dalrymple? A My first con-
ference with Mr. Dalrymple, as far as I can
remember, was about the time that I heard that
Colonel Vickers had, contrary to agreement,
turned over the check to Mr. Dalrymple.

The Court: Well, strike that out.
Q That was after the judgment.

The Court: Say that ‘‘he had turned
over the check.”” Do not say ‘‘contrary to
agreement.’’

Mr. Massey: That is all.

The Witness: But my—/(interrupted).
The Court: That is all, that is all.
Mr. Massey: That is all.

The Court: That is all.

Mr. Myers: Your Honor please, repre-
senting Mrs. Margaret McLaughlin, T pre-
sume it can be stipulated that she made a
loan to Mr. Horster on June the 10th, 1925,

Colloquy.

in the sum of three thousand dollars, and re-
ceived for it a bond and mortgage.

Mr. Stiefel: All right.

Mr. Myers: Which has not yet been paid.

Mr. Lehlbach: I also might say that I
understood that that evidence would be in-

troduced. Well, of course, we have the same
kind of a title.

The Court: Is there anything else now?

Mr. Stiefel: Nothing but that letter to
the Fidelity, and T will give a copy of that
to Mr. (interrupted).

The Court: The testimony should be writ-
ten out and Mr. Stiefel says that counsel can
agree as to these matters of figures, and, if
not, why, you can come to me in chambers
and let me have the testimony.

After counsel receive the testimony, how
long do you want for your memorandum?

Mr. Stiefel:: Why—

The Court: You can exchange briefs with-
in a certain number of weeks and then any
party can file an answering brief within one
week from that time. How long do you want,
three weeks?

Mr. Massey: I will have my brief within
a week.

Mr. Stiefel: You mean, from now?

The Court: Oh, no; from the time you
get the testimony.

Mr. Stiefel: All right. T will say I will
have my brief within a week from the time
we get the testimony.

Mr. Woerner: I would like to have a week.
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The Court: Is that satisfactory to every-
body, within a week?

Mr. Contrell: In my testimony I used the
word ‘‘endorsed’’ on that check, when I was
testifying to what became of it and I thought
I so worded it when I meant Colonel Viek-
ers was to have it certified.

The Court: You corrected yourself on
the stand.

Mr: Contrell: I want the word ‘‘en-
dorsed’’ stricken out.
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KNOW ALL MEN BY THESE PRESENTS,
that I, OTTO G. HORSTER, for myself, my
heirs, executors, administrators, and assigns, for
and in consideration of the sum of One ($1.)
Dollar and other good and valuable consideration,
to me in hand paid by GEORGE T. ROCK-
WELL, KARL KNIEP and MARY ULICSNIK,
have and by these presents do, hereby grant,
bargain, sell, assign, transfer and set over unto
the said George T. Rockwell, Karl Kniep and
Mary Uliesnik, and their survivors or survivor,
their administrators, executors, successors and
assigns, forever, all that certain personal prop-
erty and choses in action owned by me, de-
scribed as follows:—

1. All of my right, title and interest in and
to my shares of the capital stock of Stuyvesant
Development Company, and in and to all and
singular the assets of said company.

2. All my right, title and interest in and to
certain bonds of Union Cemetery Association
which T won or in which I have an interest.

3. All my right, title and interest in and to
my collection of postage stamps.

4. All my right, title and interest in and to
my ‘‘Title searching plant.”

0. Except as hereinafter reserved, all monies
whatsoever, due or to grow due to me.

6. All of my property, real and personal, of
whatsoever the same may consist and whereso-
ever the same may be situate, whether cognate
or akin to the above specifically described prop-
erty or not, and I hereby agree to do whatever
Is necessary or proper to enable the transferees
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herein named to obtain possession of, and the
proper evidence of title to, the property hereby
conveyed and/or transferred, excepting and re-
serving from the effect of this instrument, how-
ever, all of my household furniture and also to
the extent of $500., my bank balance.

TO HAVE AND TO HOLD the same unto the
saild GEORGE T. ROCKWELL, KARL KNIEP
and MARY ULICSNIK, their heirs, executors,
administrators and assigns forever.

IN WITNESS WHEREOF, I have hereunto
set my hand and seal this twenty-second day of
December, Nineteen Hundred and Twenty-five.

OTTO G. HORSTER (L. s.)

Signed, Sealed and delivered
in the presence of:

NorBURY MURRAY

BILL OF SALE.

OTTO G. HORSTER,
TO
GEORGE T. ROCKWELL, KARL
KNIEP and MARY ULICSNIK,

Dated :—December 22nd, 1925.

Exhibit D. 2.
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N. J. WARRANTY DEED—151

THIS INDENTURE.
Made the twenty-second day of December, in the
year of our Lord One Thousand Nine Hundred
and Twenty-five,

BETWEEN ,

OTTO G. HORSTER AND HELEN C. HOR-
STER, his wife, of the City of East Orange, in
the County of KEssex and State of New Jersey,
party of the first part;

AND

GEORGE T. ROCKWELIL, KARL KNIEP
and MARY ULICSNIK, as joint tenants and not
as tenants in common,
of the City of Newark, in the County of Essex
and State of New Jersey, party of the second
part;

WITNESSETH, That the said party of the first
part, for and in consideration of One ($1.00)
Dollar and other good and valuable considera-
tion, lawful money of the United States of
America, to them in hand well and truly paid by
the said party of the second part, at or before
the sealing and delivery of these presents, the
receipt whereof is hereby acknowledged, and the
said party of the first part being therewith
fully satisfied, contented and paid, have given,
granted, bargained, sold, aliened, released, en-
feoffed, conveyed and confirmed, and by these
presents to give, grant, bargain, sell, alien, re-
lease, enfeoff, convey and confirm unto the said
party of the second part, and to their heirs and
assigns, forever, ALL that certain tract or par-
cel of land and premises, hereinafter particularly
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described, situate, lying and being in the City
of Fast Orange in the County of Essex and
State of New Jersey,

BEGINNING in the easterly line of Steuben
Street, formerly called South 18th Street, at a
point distant southwesterly five hundred ten feet
and ninety-six one-hundredths of a foot from the
intersection of the easterly line of Steuben
Street with the southerly line of Ninth Avenue;
running thence along Steuben Street southwest-
erly twenty-five feet: thence southeasterly at
right angles to Steuben Street one hundred feet;
thence northeasterly prallel with Steuben Street,
twenty-five feet; thence northwesterly on a
straight line to the place of BEGINNING.

Being the same premises conveyed to the
parties of the first part by Millie T. Kelleher,
unmarried, by deed dated July 10, 1908 and re-
corded in Book T 43 of Deeds for Essex County
Ppages 465, ete.

TOGETHER with all and singular, the houses,
buildings, trees, ways, waters, profits, privileges,
and advantages, with the appurtenances to the
same belonging or in anywise appertaining :

ALSO, all the estate, right, title, interest
property, claim and demand whatsoever, of the
said party of the first part, of, in and to the same,
and of, in and to every part and parcel thereof,

TO HAVE AND TO HOLD, all and singular
the above deseribed land and premises, with the
appurtenances, unto the said party of the second
part, their heirs and assigns, to the only proper
use, benefit, and behoof of the said party of the
second part, their heirs and assigns forever:

AND the said Otto G. Horster and Helen C.
Horster, his wife, do for themselves, their heirs,
executors and administrators covenant and agree

Exhibit D. 2.

to and with the said party of the second part,
their heirs and assigns, that they the said Otto
G. Horster and Helen C. Horster, his wife, are
the true, lawful and right owners of all and
singular the above described land and prgmises,
and of every part and parcel thereof, with the
appurtenances thereunto belonging; and that the
said land and premises, or any part thereof, at
the time of the sealing and delivery of these
presents, are not encumbered by any mortgage,
judgment, or limitation, or by any eneumbrance
whatsoever, by which the title of the said party
of the second part, hereby made or intended t'o
be made, for the above described land and premi-
ses, can or may be changed, charged, altered or
defeated in any way whatsoever:

AND ALSO that the said party of the first
part now have good right, full power and law-
ful authority, to grant, bargain, sell and convey
the said land and premises in manner aforesaid:

AND ALSO, that they, the said Otto G. Hor-
ster and Helen C. Horster, his wife, will WAR-
RANT, secure, and forever defend the said land
and premises unto the said George T. Rockwel'l,
Karl Kniep and Mary Ulicsnik, as aforesaid their
heirs and assigns, forever, against the lawful
claims and demands of all and every person or
persons, freely and clearly freed and discharged
of and from all manner of encumbrance what-
soever.

IN WITNESS WHEREOF, the said party of
the first part have hereunto set their hands and
seals the day and year first above written.

OTTO G. HORSTER (1. s.)
HELEN C. HORSTER (1. s.)
HELEN C. HORSTER
OTTO G. HORSTER
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Signed, Sealed and Delivered
in the presence of

NorBURY MURRAY,
NorBURY MURRAY,

STATE oF NEW JERSEY,
County or Kssex.

BE IT REMEMBERED, That on this 22nd
and 31st days of December, in the year of our
Lord One Thousand Nine Hundred and Twenty-
five, before me, the subscriber, personally ap-
peared OTTO G. HORSTER and HELEN C.
HORSTER, his wife, who, I am satisfied, are the
grantors mentioned in the within Instrument, to
whom I first made known the contents thereof,
and thereupon they acknowledged that, they
signed, sealed and delivered the same as their
voluntary act and deed, for the uses and pur-
poses therein expressed.

And the said HELEN C. HORSTER, wife as
aforesaid, being by me privately examined,
separate and apart from her said husband,
further acknowledged that she signed, sealed and
delivered the same as her voluntary act and
deed, FREELY, without any fear, threats or
compulsion of her said husband.

NORBURY MURRAY,
A. Master in Chancery of New Jersey.

Received in the Register’s Office of the County
of Essex, N. J. on the 4th day of January A. D.
1926, at 2:05 o’clock, in the afternoon, and Re-
corded in Book T. 73 of DEEDS for said County,
on pages 122-123

HOWARD S. DODD,
Register.
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WHEREAS, by a certain deed of conveyance
bearing even date herewith, made by Otto G.
Horster and Helen C. Horster, his wife, to the
undersigned, there was conveyed to the under-
signed, certain real estate on Steuben Street,
East Orange, N. J.; and

WHEREAS, by bill of sale bearing even date
herewith, there was sold and transferred to the
undersigned by the said Otto G. Horster, certain
personal property; and

WHEREAS, said conveyance and transfer
were made to us only for and upon the uses,
purposes and trusts hereinafter mentioned.

WE DO NOW HEREBY DECLARE, that
we hold said real and personal property only
upon the uses and trusts and for the purposes
following, to wit:—

1. As security for the payment of all and
singular the debts and liabilities listed in the
certain schedule hereunto annexed and marked
“Kixhibit A’ (without preference as to any of
sald debts or liabilities) together with interest
and costs; and out of the proceeds of the trust
estate to pay and satisfy (without preference, as
aforesaid) said debts and liabilities, if the pro-
ceeds be sufficient for that purpose; and if in-
sufficient, to distribute the proceeds pro rata
among the owners and/or holders of said debts
and/or liabilities, after deduction of the expenses
of administering the trust estate and executing
the trusts. In the event that creditors other
than those named in said KExhibit A, or in the
event that debts or liabilities beyond those men-
tioned in said Exhibit A, shall, under the power
hereinafter given and provided for, be admitted
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to the benefit of this trust agreement, then those
admitted shall come within the purview of the
foregoing as fully as if the debts and/or liabili-
ties thus admitted had been enumeration in such
schedule in the first place.

2. As security for the payment of any other
indebtedness of said Otto G. Horster, which the
undersigned, as Trustees (or a majority of them)
may determine and declare are or should be
entitled to participate in the distribution of the
proceeds of the real and personal property which,
as aforesaid, has been conveyed, transferred or
assigned, or will hereafter be conveyed, trans-
ferred or assigned to such Trustees; it being
distinetly understood and hereby provided, that
such Trustees (or a majority of them, as afore-
said) are hereby given full right and power to
declare that any creditor or creditors other than
those enumerated in the schedule hereto annexed,
shall be entitled to the benefit of this trust agree-
ment, and to participate in the proceeds of the
trust estate, to the same extent as the creditors
mentioned in such schedule and /or the indebted-
ness in said schedule described; and such Trus-
tees (or a majority of them) shall have full
power and absolute discretion in that regard.

3. The undersigned Trustees (or a majority
of them) have full right and power to sell, con-
vey, mortgage, pledge or otherwise dispose of or
encumber at public or private sale or sales any
and/or all of the real and/or personal property
at any time or times during the life of this agree-
ment, and at such price or prices and on such
term or terms as to said Trustees (or a majority
of them) shall appear best or most advisable;
and in this regard they shall have and may ex-
ercise full diseretion, free from any control, let
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or hindrance of the said Otto G. Horster and
Helen C. Horster or either of them, and may
execute and deliver any and all instruments
suitable or proper in that behalf.

4. To collect the rents, issues, profits, divi-
dends and interests upon the corpus of the trust
estate, and to apply the same in aid of the pur-
poses of the trust and in the same form and
manner as the corpus of the trust; it being dis-
tinctly understood that the Trustees aforesaid (or
a majority of them) shall have full right and
power to permit the said Helen C. Horster and
Otto (. Horster to occupy and use (rent free)
the portion of the premises on Steuben Street
now actually occupied by them, for as long as
said Trustees (or a majority of them) may, in
their absolute discretion, deem fit or advisable.

5. The undersigned may at any time, without
the consent of or notice to any of the parties
hereto, or to anyone benefited or to be benefited
hereby, apply to any court having jurisdiction
for relief; and included within the meaning of
the expression ‘‘relief’”’ shall be the right to
resign and to have substituted for the Trustee
or Trustees desiring such relief, another person
or persons to be designated by such court having
jurisdiction.
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