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Notice of Appeal. 
(Fi led March 21, 1D38.) 

New 3/rnwy ~uprrmr Qluurt 
Mrnou:s1n: CouNTY. 

I SABELLA S1 v AK and A NDnEw 

STVAT<, 
P laintiffs, 

vs. 

Cn-Y 01~ ::-.li::w BnuxswTCn, 
a municipal corporat ion, 

Defendant. 

To l'homas H. Ha9erty, Esquire, 
Attorn ey of Defendant . 

Action a t Law. 

Not ice of 
Appeal. 

'l1AJ<i . .t:: NOTTCF. that the plaint iffs app eal to tl iu 
Court of F,rrors and Appe als from th0 wb.olc or 
the judgment entered in this cause. 

T HEODORE STJtO".'.G & SoN, 

Attor11eys of Plain t iffs. 

Serv ice of the within is he reby acknowfod gud 
thi s 17th da y of March, 1938. 

THOMAS H. R AGBRTY, 

Attorney of Def enda nt . 
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Grounds of Appeal. 
(F iled April 5, 1938.) 

KEW JERSEY COURT OF ERRORS 
AND APPEALS. 

10 faAnEt~LA SIVAi\ and ANDREW 

STVAK, 

Plaintiffs-Appel !ants, 

vs. 

CnT OF NEw BRl!"NSWICK, 

a mun icipal corporation, 
Defend ant-Ap pellc:e. 

I 

) 

On Appeal 
fr om the 

New Jersey 
Supreme 
Court. 

Grounds of 
Appeal. 

20 1'o 1'homas H. Hag erty, Esqu-ir e, 
Allomey for Defenrlant-Appell ee: 

30 

40 

':l1AK.t: ~o TICE that the plai nt.i.ITs-appella1lts state 
the f'ollo\ving ground s of appea l : 

I. Because the tria l Judge upon the trial of 
this cnuse cnoneously granted the motion of 
defendant-appellee, through _its counsel, fo1· a non-
snit . 

'.L Because the judgment of non -suit was er-
roneou sly entered herei11. 

Dale<l-Apri l 4th, 1938. 

T H.EouoaE STRONG & SoN, 
.Attorneys for .Plaint iffs-

Appe llnnts. 

Service of the within is lierehy acknowledged 
this 4th clay of April, 1938. 

'fE.OMAS H . HAGERTY' 
At tor ney for Defoudantw 

Appe llcc. 

I 



Judgment Record. 

NEW ,TERSE\' SUPRKMW COUR1', 

J\llrnDLESEX COUNTY. 

ISABELLA SIVAK and AN UHEW 

SIVAK, 

Plaintiffs, 
vs. 

CrrY OF NEw BnuNSWICE:, 
a rnun icipa\ corporation, 

Defendant. 

'i' T-TOM,\S H. HAG ER TY , Attorney. 

Summons . 

Jud gment 
Rci.:ord. 

Ac tion at Caw. 

On P ostea. 

Judgm ent 
of Non-Suit. 

City of New Bnrnswick, a munic ipal corpora -
tion the defen dan t in this cause ·was summoned 
to answer unto Isabella Sivak a11d Andn'w Siv~~k 
the plaintiffs therein in an action at law upon the 
following complnint: 

(Rmmnons is sued: Apl' il 3, 1!)35.) 

Complaint. 

Plair1tiff s Isabella Sivak and And rc,v Sivak, re-
sidin g in th e City of New Brunswick, in the 
County of Middlesex and Sta te of New ,Jerse f, 
say: 

1. ':l.1hey a re husband and wife. 
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J 1rrlg mr-11f RP1'ord - Cmnpfcti ,11t. 

2. On or about November l i, 19:3 , de fendant 
was, and st ill is, a muni r.ip al corpo ra tion, orgau-
i,;r-d m1rl cx is tiu g und er an d by vir tue of certa in 
nc Ls of' the Legislatur e of th o St at e of ~ew J e r-
sr,y . 

;L As such mu n icipul cor po rati on, it beca me 
and was t lie du ty of dcfenchlnt, to keep an d main-
1 :1 i11 its pub lic st reets , and in part iculn.r its cer-
iai u street know n as Ccutra l Avenue, in good 
r<'pair and cond it ion , and to k<'cp and maintai11 
!liem in a reasonab ly clean and sa ni ta ry coudi-
1 ion, for the conven ience, safely and hea lth of its 
rilizcrn,, au<l plaint iffs in pa r ticular; an ti to use 
reasona ble care wilJ1 rega rd to the safet:v of its 
c·ili;,;e11s in keep ing and ma inta ining said puhl ic 
st reel:-:; as afo resai d. 

4. Kot-witlrntanding it s dut y as aforesa id , de-
l'cn<la nt , Uy its cer ta i11 agent, servant or emp loyc<', 
neg·ligc nlly , carel ess ly and reckless ly clca ue<l it s 
C'urt.ain publi c st ree t know n as Centra l Avenue, 
hy ha ving the same spri nkled with water on No-
vember 17, 1933, when the tem perat ure was be-
low 32 degrees Fa h re nh eit, caus ing said v.-ater to 
1nm inf o ice u pon sa id Cent ra l Aven ue and cre-
ating there by a condi tion, dm1gerons and hmmrd-
ous, an d without clue or r easo nable care for t.he 
!'-infcl y of those using snid Central Ave nue. 

5. By reason whereo f , plaint iff, Tsabclla S ivak, 
with due car e for her safe ly, walked upo n said 
Cm1lral Aven ue aml slipped upon sa id ice and 
f'el l heav ily to the pavement. 

G. By reason whereof pla int iff, Tsnh dla Sivak, 
susta ined seve re aud pe rm ane nt pe r sonal i11j uri es. 

I 



J udgme-nt Rccord ~ Compla-int. 

Her Tight patella or knee cap was fract ur ed, she 
suffer ed seve re and permanent br uises, contu-
sions nncl lncerat ions, and her nervous system was 
shocked and permanent ly injured, and she sus-
ta i11ed <li vcrs other injur ies. 

7. By reason ,:vhereof, plai nt iff, Tsabe lla Sivak, 
underwent great. pa in and suffering, and does and 
in the future will unde rgo great pa in and suffer-
ing, and was and will be prevent ed from attend -
ing to her usual work and bu siness and thereby 
was and will be depr ived of larg e sums of money 
which she otherw ise would have enrned . 

P lain tiff, l sa bclla Sivak, demand s as damages 
on lb is Coun t, from th e defen<lan t $15,000.00. 

SECOND CouNT. 

1. Plaintiff, And rew Siva k, r epeats para g-raplt i:; 
1, 2, 3, 4, 5, 6 and 7 of the Fir st Count. 

2. By r eas on whereof, plaintiff, Andrew Sivak, 
lost and was depriv ed of the benefit, aid and al:l-
sistanee of plaintiff, I sabella Sivak, in and about 
his home and work, and was and will be forced 
and obliged lo pay, lay out and expend large sums 
of money in an endeavor to heal and cure the sa id 
Isabe lla Sivak of her injur ies afor esa id nnd suf-
fered and sustai ned and will suffer and susta in 
other losses and expenses . 

Plaintiff, Andrew Sivak, demands as damagr,s, 
from the defendant, on this Count, $1,500.00. 

THEODORE STnoNG & SoN, 
Attorney s of P laiutitrs. 

(F ile<l: June 10, 1935.) 
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Ju dgmeut Rccord~- ,.lnsu:er . 

Answer. 

City of New Brun swick, a municipal corpora-
tion in the County of Middlm;ex and State of New 
.rersey, answer ing the plaintiff 's compl aint says 
that: 

ANSWER To .F'rnsT COUNT. 

1. \\'ithoui affirming or denying the allega-
tions contai 1,ed in paragraphs one and three, <le-
fcn<lani leaves pla intiff s to their proof thereon. 

2. 'J'hc allegations contained in paragraph two 
are admitt ed. 

3. ']'he allegations contained in paragraphs 
four, five, six and seven arc denied. 

ANswEn TO SEcOND CouNT. 

1. Defendant here repeat s paragra phs one, 
two and three of the answen ; to the first count 
rind makes them pa r t hereof. 

2. 'lhe allega tio ns contained in paragrap h two 
are denied. 

0BJEc '1'10N TO Co:u.PLAJ~T . 

Complaint does not state fact1, sufficient to co11-
st itute a cause of action aga inst the defendant , 
Cit~, of New Brunswick, and defendant reserves 
!:he righ t to move to strike out sa id complain t at 
the tr ial. 

I 



Jw lgineu l Record ~ Answcr. 

Defendant City of ~ew Bru nswick denies Uiat 
i t wa s gujlty of any neg ligence which caused U1e 
alleged i11jury to plain t iff Isabe lla Sivak. 

SECOND SEPA.RAT~ DF. F EXSE. 

Defendant den ies that it was gu ilt y of any 11cg-
ligence which caused the alleg ed injury to plain-
Liff Isabe lla Sivak, and says if plaint iff I sabeUa 
Sivak was inj ured it was cause<l solely throu gh 
the negligence of sa id plaintiff . 

'.I1BTRD SEPARATE DEF ENSE . 

Defendant allegei:i tlrnt plaintiff, Isabella Sivak 1 

was guilty of conhibutory negligence. 

l!'OUil'fH SEPARATE D E FENSE . 

Defendant it-;; a munic:ipa l cor poration, and at 
the Ume of the alleged injury to Isa bella Sivak, 
ii was engaged in governmental du ties and func -
t.ions and because of which defendan t is uot liabk 

JO 

20 

for ilte acts complained of. 30 

FIFTH SEPARATE D£FEN SJ<:. 

Defendant is a municipal corpora tion, and al 
the time of the alleged inju ry to plaintiff Jsabe lla 
Sivak, it was engaged in the performan ce of tl 
pnblic duty imposed by lmv and not for profi t, 
and because of the same it is. not liab le for the 
ads complained of. 40 
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Ju dg ment Rccord- Revly . 

Defendant is a municipal corporation, and at 
the time of the alleged injur y to plaintiff, Isabella 
Sivak, it was enga ged in gov<:!rnmenlal functions 
and execution of po,vors of a genen1l charadcr 

10 delegntcil to it for the welfar e and prot ection of 
it.s inhabitants and the general public and be-
cause of ·which it is not liable for the acts com-
plain ed of. 

20 

30 

40 

(Filed: May 24, 1935.) 

r.J~HO :\IAS H. Il;\ GERTY' 
Atto r ney of Defendan t. 

Reply. 

Plaintiff, replying to the an swel' of tl10 defend -
aut, says tha t: 

J . Plaintiffs deny the allega ti ons of the Fir st 
Separate Defense. 

2. Plain tiffs <leny the allegatio ns of the Second 
Separat e Defense. 

:1. P laiu tiffs deny the allegations of the Third 
Separate Defen se. 

4. Plain ti1Is deny the all ega tion s of the Fo11rth 
Sepa rate Defense. 

5. Plaintiffs deny the a llega tion ~ of the Fifth 
Separate Defense. 



Juctym,ent Rf'co·rll- Postea-Jud.r;m ent. 

G. P laintiffs deny tl1c allegations of the Sixt h 
Separate Defense. 

7. Pl ain ti ffs deny the alleg at ions or the OIJje<.:-
tion to Complaint. 

Trrnonom.: STROKG & SoN, 10 · 
Attorneys of l'laint iffs . 

(Fi led : J m1e 10, 1935.) 

Posiea. 

This case was t ri ed befor e Ju dge John C. Bar-
bour with a jury at the Middl esex Circ uit on April 
rn, 1937. At the end of the p lainti ffs' case de-
fendant moved for a ju dgment of non-su it where-
upon U1e Court <li<l or der a ju dgme nt of non-s uit 
and taking the case from the jury adj udged that 
plain tiff s' complaint be dismiss ed with eosts. 

Judgment. 

20 

Whereupon it is adjud ged that the complaint 30 
of the pla intiffs be dismissed and that the defe ud -
nnt City of Kew Brun swick, a municipal corpo ra-
tion, do recove r of ihe sa i<l pJain titl's Isa bella 

Siv ak an d .And r ew Siva k its costs 
Costs $51.50 which have been ta..xed at the sum 

of Fi f ty-one doll ars and fifty cents. 
Judgment entere d and sign ed Apr il 16, ]937 .. 

THO MAS J. BRooAN, 
Chief J ust ice, 40 
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.Judgm ent l?er:ord-Certifica f,e. 

Clerk's Certificate. 

I, FRED L. BLoovGooo, Clerk of th e Suprem e 
Court of the Sta te of New J ersey, do cert ify tha t 
the foregoing is a true copy of the judgment en-
te red in the above sta ted ca.use as the same re-

10 lllain s of record in my office. 

20 
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In 'l'ESTIMONY WH.EREOJ r I have set my 
hand and the seal of sai<l Court at r11reu-

(Seal) to n, this twenty -third day of March, A. D. 
ninet een hundred and thirty- eight. 

PnEn L. BLoonaooo, 
Clerk. 
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Opening h)taf.mnPnts. 

Testimony. 

KEW JERSEY SUPRE!irn COURT, 
MIDDLESEX COU NT Y. 

April Term, 1937. 

I soB ELL A S1vAK an d ANDREW 

SIVAK, 

P laintiff s, ) 
vs. ) 

Cn Y o.F N.Ew BRuKsw1cK, 
a rnunic i pal corporation, 

Defendant. 

Tra nscr ipt of a portion of stenographer's notes 
of evidence in the above entitled cause, taken be-
fore Ho N. ,JO HN C. BARBOUR, Judge, and a JnrJ\ a t 
the :Middlesex County Court House, Ke w Bru n::i-
wick, New Jer sey, on the 13t h day of Ap ri l, 1937. 

Appearances : 

TII EODORE STRONG & SoN, 

Attorneys for the P laintiffs. 

STEPHEN" V. R. STHONG, EsQ., (pre sent). 

T HEODORR STnoKa, EsQ., (pre sent). 

T HOMAS II. HAGERTY, F.sQ., 
Attorn ey for the Def endant, (pre sent) . 

\V ILLI AM D. DAKBER RY , EsQ., (present). 

(Mr. St rong made an opening statement to Uie 
jury on behalf of t he p laint iffs, during llie COUI 'RC 

20 

30 

of which the following took p lace): 40 
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L ouis H. Nicho ls, for Plu.intiffs- Direct. 

Mr. Strong : An<l, therefore, created a nuisance. 
Mr. Hagerty: He says that we created a nui-

sance. rniat is not pleaded, if your Honor please. 
Th e Court : This action , as I r ead the complaint, 

is bas ed upon an allegation of sprinkling the 
st reets when the temperature was less than ihirty -

10 two degrees ]~abrellheit. 
Mr. Strong: Tha.t is true. 
'l'hc Court: And, of course, you should confine 

yours elf, Mr. Strong , to that which is wit hin the 
pleading. 

Mr. Strong : Th at is tru e. It is for the Court 
to determine whether it is a nui sance . 

(Mr . Strong cont inued and completed his open-
ing sta tement to the ju ry.) 

20 ~fr. Hag ert y : If the Court pl ease , I will waive 
my opening before the ju ry a nd will r ely upon the 
defen ses I have set forth in my answer. If the 
Court wa nts me to read the def enses to the jury, 
I will. 

1r he Court : It might be wise for you to read 
them to the jury at this tim e. 

I 

(Mr. Hag·erty read the defo11scs to tile jur y on 1 

behalf of the defendant.) I 

Loms H. ~ ICHOLs, called as a witn ess on behalf 
of the plaintiff s, being first duly sworn, testified 
as follows: 

Direct examina tion by Mr. Strong : 
Q. What is your occupation ? A. For eman. 
Q. Ism ployed by whom I A. Agricultural Ex -

4:0 perimcnt Siaiion . 

I 

I 
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Louis Il. Nichols, for Plaiul i9's- Direcl. 

Q. That is th e State of New Jersey, is it ? A. 
Yes, sir. 

Q. Now, in the course of your emp loyment yon 
also kr,ep records of ,vcathcr readings Y A. I do. 

Q. Does that include the temp erature on dif -
ferent days? A. Yes, sir. 

Q. Did you take the reading of the temperature 10 
on November 17, 1933? A. Yes, sir. 

Mr. Hagerty : I object, unl ess we find out 
where be took this temperature or readiug. 

The Co,ut: Yes. 

By Mr. Stro ng : 

Q. Where di<l you take this tempera tu re! A. 
On the weather tower located on the Agricultura l 
]Experiment Station gro unds . 20 

By Mr . Hagerty: 

Q. At where! A . New Brunswick. 

By Mr. Strong: 

Q. How far is that from the City of New Bn111s-
wick! A. From the center of the city! 

Q. Away from here. A . About two miles. 
Q. Now, did you keep a record of your r eadings 30 

on November 17, 19331 A. Yes, sir. 
Q. Will you r efer to the m, or can you give us 

fro m you r own reco Uee-tion the high tempe ra.turn 
for ~ovembc r 17, 19331 A. 1 have the r ecord 
right here. 

Q. Will you refer to it , please 1 Was t~e record 
made by you ? A. Yes, sir . 

Q. \Vill you give us the high temperature fo r 
~ovcmber 17, 19331 ,A. The maximum or high 
tempe rature was thirty -five. 40 
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T,01tis Tl. Nichols, for l'l a-int·ilfs - Cross. 

Q. And the low temperature for that clayf 1\. 
Was fifteen . 

Q. What was the t emperature at five o'clock 
011 that day'? A. Thirt y-two. 

Q. 'rhose t8mpcratures you g ivo us are Fahnm -
l1cit, are they noU A . Yes, sir. 

10 Q. And tl.iirt y-iwo is ihe freezing poinU .A. 

20 

30 

40 

Yes, sir. 
Mr . Ntro ng : Croi;s examine . 

()1·oss exam-inatio-n by Mr. lla 9erty : 
Q. W hat kind of clay was it that day, Mr . 

:Kichols1 A. It was clear. 
Q. W hat iime did the sun come up tliat day ! 

A. ~l11rnt I could not say. 
Q. We ll, was the sun out at all that day ! A. 

Yes, sir . 
Q. Do you know what iirnc Urn suu went down 1 

A .. I don't keep that record. 
Q. Wlrni time ,vas the low temperature tak e111 

.A. \/Ve rr .ad our temp eratures at .five o'elo0k. 
Q. In the morning or afternoon? A. Aftcr-

110011. V•le ta ke the thermom eters there to record 
th e high and low temperature s. 

Q. So, you say that the low tempernturr, was 
a.t five o'elock i.t1 th e a.fternoon t A. No, sir. 

Q. When was tha t~ A. 1l 1J1e low temperature 
was some time during th e n ight. 

Q. \Vhe11 was that tak en 1 A. I say, the tem-
peratu re s are ta ken at five o'clock. We ta ke them 
once a day only. 

Q. And how are tbey taken? A. By rending 
the Governme nt thermome te r s. 

Q. Now, when you say at five o'clock ii was 
thirty-two, is that the low temperature for the 
day or the high? A. \V ell, 110, it is not either. 
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l,ouis II.. Nichols, for P laint iffs-Cross. 

Q. Well, uow, all rigllt, for that day you said 
the temperature at five o'c lock wa s thirty -two ! 
A. Yes, sir . 

Q. :\fow, is tha t the cold pa rt of tl,e day 01' is 
tliat the war m par t of the day9 A. Vlell, i t is 
cooling off. The warme st part of the day has 
passed . 

(l Ha ve you got the temperature for the warm -
est pa rt of the day! A. 1 read i t as thirty-five. 

Q. 1l1hirty- five. "\Vhat time was thaU A. That 
T could not say, because I havcn't --

Q. Wliat I A. I don 't make a record of tha t. ,v c don't make an hourly reading. 
Q. You cau 't say whether the sun wa s out that 

day? A. The sun was out. 
Q. You can 't say when the sun came up ? A. 

All I can say on that , accordin g to the Govern-
ment r,pecifications, if the sun is out all day with 
the excep tion of about three-tenths of the clay, it is 
corn;idercd as clear, so, according to my readi 11gi,; 
.T would say tha t it was d ear ; the sun was out all 
day. 

Q. How could th e thermometer sltow fift een and 
thil'ty-fivc ai the same timed A. Th ey are spe-
cial thermom ete r s of the United States \1/eath er 
Burca11, Depar tment of Agrieultur e. 

Q. Yes1 A. A Hd showing - they show the max -
imum and min imum temperatures for the day, an<l 
they are r e-set aga in at five o'clock when we t.lke 
the rea<li.ngs of the temperat ur es . 

Q . .K ow, do I understand you, then, that ibe 
Governm ent r elays news as to the te mpera tures T 
A. No, sir, 1 re lay it to the Governm ent . 

Q. Now, don't you get some of your tempera -
tures at Trenton, New Jersey ? A. Not my tem-
perat ures, nu. Th e temperatures on thi s sheet 
here are taken all at New Brunswick. 

10 
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Louis IT. Nichols, for Plaintiffs-Cross. 

Q. Can you tell, 1fr. Nicho ls, at five o'clock iu 
th e afternoon, what the temperature was the night 
before or the day befo re? A. From five o'c lock 
unt il five o'clock, we can tell the maximum am] 
lllinimurn temperatures by tiLe--

Q. How ? A. By the instrument that we have 
i.l1ere, Gove rn ment instruments official. 

Q. rl1hen, what inst r ument shows the fifteen and 
the other thirty-five ! A. I beg your pardon 1 

Q. \Vhat instrument is it that shows the fifteen 
a11d the other thirty-five9 A. VVe have one ther -
mometer that shows the maximum temperature, 
and another thermometer that shows the min i-
mum, and we read those two . 

Q. At the same time ! A. At the same time. 
Q. Well, can there be a maximum and a mini-

mum at the same time, iemperature1 A. No. 
Q. Well, then, how do you arrive at thirty-five 

and fifteen! That is what I am t rying to get at, 
1f r. :Nichols. If you read them the same tim e, you 
can't give a temperature of thirty-five- A. 'rhe 
in st rument s arc so constructed-]£ you care to, J 
will explain the instruments to you . 

Q. VVell, it might be- A. On the maximum 
thermometer there is a small obstruction at the 
base of the column, ju st .an open ing enough so as 
the temperatu r e increases , the mercury is pushed 
by that obstruction; and, then, as the temperature 
decreases or goes down, the temperatur e-o r the 
mercury stays up above the obshuction in that 
column, which will g ive you the maximum read-
ing. r.1..10 get that back to norma l, you have to spln 
tha t very violently to get it back, so you can get 
the set temperat ure or the present tem pera ture . 

\Vhen we read the instruments, on the minimum 
the rmometer, that is ·worked a little differently 

I 
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ther e---cthel', I believe, it ha s-whe re jt comes 
from the tov down, there i8 a small bar in the 
cohmm. Th e ether as it grows cold er t!Xpands 
and shoves the s111all bar down. As it get s warmer, 
the ether leaves the bar where it is ut and goes 
back up to norm a l again, a11d that stays there. 

Q. When are these ther momete r s set to g-ei Urn 
tem pera t ure used Urn nex t <layT A. At five 
o'clock. When I tak e the readin g·, I set them. 

Q. rriiat ls, do you read from five o 'clock in the 
nftcrnoo n until five o'c lock tlic nex t mor ning ? 
A. Yes, sir . 

Q. A..nd, then, you d011 't ta ke the tempera ture 
agai n from .five o'clock one afternoon until five 
o'clo ck the n ext af ternoon ? A. No, sir. 

Q. And, then, do they- docs th is highest t em-
1Jerntur a show in the sun or in th e shade1 A. 
That is inn cage constr ucted by the Uni ted State:::; 
Wea tlrnr B ur eau sta nd a rd s. lt l1as venet ian 
blinds ou the sides of it so the air ca n gei to it, 
nnd a doub le rou r on it so il1at the sun is 11ot hit -
ting it at any tim e. 

Q. So, it is n ot take n jn Lite sun, i,::; i t, '\fr. 
Nichols 1 A. Ko, si r. 

Q. ':L1lwn, you don'i kn mv the temperat ur e on 
the pavcmc-mt, then, .J\fr. Nichol s1 If this pave-
ment , as they a lleg·e, was sp rinkle<l in ~-he ftfLcr-
1100 11 aud t he suu shone OH t hat pav emmit , 
woul<ln 't t.l1c tempe rature be differe nt with t lie 
Ruu on t hat pavcm ent1 

l\fr. St ron g : I object to that, if you r 
Hono r plea se, as call ing for a conclu .sion; 
in the secoJ1d pl ace, there is no ies tinlony 
it wa s. 

The Court: He has testified to tempc,· a-
tures, and ha s exp lained unde r wha t condi-
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L ouis H. Ni chols , f or Plai.11ti9'~- He-di1-t:rt . 

tions these temperatur es ,vcr e taken, the 
const ruc tion of the box or container in 
which these thermometer s were. He has 
test]fi ed as t.o the read ing of those particu -
lar thermome te r s. l do not tmd el'stand 
that he has been qualified as an expert on 

10 tcrnpcrnturcs, except to loll what the tlier-
rnorneters reacl. It may he that he is, but 
it does not yet appeaL I will su sta in the 
objectio n. 

By 1\fr. H agerty : 

(J. Your thermometer s, 1\fr. Nichols, show tem-
peratures taken out at the ~xp cr·imcnta l Stat ion, 
two mi les from the scene where thi s accident is 

20 all ege d to have occuned, au<l in il1e shat.le, is tha t 
right ! A . They ar e in this littl e build ing, yes, 
sir . 

Q. Can you tel1 what the temperature at any 
point in the City of New Brunswick would be at 
1.wo o'clod( in the afternoon a11Ll at five o'clock 
in the af te rnoon 1 A. No, Rir. 

Mr . Hage rty : r11licn, I move his testi-
mony be str icken. 

'l1be Court: Ii will be allowet1 to remain 
30 fo r wliat it is worth. 

40 

Mr . Hage r ty: Tha t is all. 

Re-direct examination by Mr. Btr ong: 
Q. Ju st one quest ion, Mr. Nichols. As I under-

sta nd from your tes t imony, the low temperatu re 
of fift een degrees occurred prior to five o' clock on 
Kovember 17, 1933? A. Yes, sir. 

:\fr. Hag erty : I obj eel lo !hat. It is 
inelevant and immat erial. 
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Lowis H. N,ichols, for Pla.int£ffs- Re-dir1{d. 

Mr. Strong : That is lhc only que silo n I 
ask. 

The Court : V\Tell, I don't thi nk i i is quite 
proper re-direct. 

By the Court: 

Q. M r. Ni chols, this lo1v tempera ture occurr ed 
some t ime between live o 'dock in t he afte rnoon of 
lhe previous day and five o'clock tha t afternoou, 
is that corr ect1 A. Yes, i:;ir. 

Q. PresurnaLly some tim e during- the previou s 
nigl1t, is th at correc t ? A. Yes, sir . 

Q. A11d th e hlgh temp enilure occurred ·within 
some tim e during the day of November 17, is that 
correct 1 A. Yes, sir. 

Q. l3ut you ha ve no mea ns of knowi ng at what 
time (he tempe r ature reached thi s maxim um and 
commm1ced to fall 1 A. Only from past experi-
ence in watch ing the gauge is all. 

Q . . But you made no r ecord of it 1 A. No, si r . 
Q. IT ave you your record -of the 18th with yon? 

A. Yes, si r. I have the who le mon th here. 
Q. \\.Tell, wa s the 18th a warmer clay or a cold er 

day tha n the 17th 1 A. It ·was warmer, thirty-
eig-ht was the maximum, and thi rt y-one was the 
minimum. 

(l The min imum behveen five o'clock in t.he 
afternoon of the 17th and five o'clock in the after -
noon of tlw 18th ,vas thi 1-ty-one? A. Yes, sir. 

(l All ri ght. How ab out the day befor e, tlw 
16th r eadin g 1 A . ::VIaximu m was twenty-e igl1t; 
the minimum was fourteen. 

The Court : All rig ht. 
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l so(Jcl{a, Sfrak , Plain liff - Vir ect. 

IsoBELLA S1v,u-:, one of th e plain tiff s, called a s 
a witness in her own bel1alf, being first dnly 
s,vorn, testifie d as follows: 

Dfrect examination by 111r. Strong: 

Q. M1·s. Sivak, you are one of the plaintiffs in 
this suit ? A. I beg your pardon T 

Q. You are one of the plnin t iffs br inging thi s 
Huit , A. Yes . 

Q. An d you arc the wife, are you noi, of An-
drew Siva k ? A. I am. 

Q. \Yhe re do you liv e? A. 158 Louis .Stree t, 
N0w Brunswick. 

Q. 158 Louis Sl"reetl A. New Br llnswick. 
Q. 1 want you to talk loud enoug;h, 110w, so 

!:hat everybody on this jury can hear yon. A. All 
right. 

Q. Diu you live there in :C,,ovember, 1933! A. 
Y cs, J just moved there . 

Q. I sec . You were i11jured on November 17, 
liJ331 A . 1933, yes. 

Q. What sort of day was it! A. Well, to my 
recollection, it was sort of-the snn ,vas out, but 
no t a ll day. It would come uut an<l i t woulLl hide 
again. 'rhe sm1 was out, but i t was cool. 

Q. Did it rain or snow on tha t day 1 A. No. 
Q. Now, some time in th e af te rnoon, did you 

leave your house t A. J was out ear lier in the 
afternoon. 

Q. l sec. At the time you were injured, were 
you going on any errand 1 A. Yes. 

Q. Where were you going ! A. I was going 
to the store to do my shopping. 

Q. Your house is on Louis Street right near 
Centra l Avenue, is it not T A . Yes, the last house 
on Louis Street. 
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I sabella 8i.vaJc, Pla.-intiff' - IJ-irer:t. 

Q. IJp to the poin t where you started to cross 
Central Av enue, will you tell us j ust whnt move-
ments yo u made ! A. A t the tim e of the acc i-
dent? 

Q. Jus t before the nccident. A. Before the acci -
dent, wen, l lef t th e hou se to g·o to the sto r es, 
and I walked acro si:; the st re et. 

Q. Acros s what stree t 1 A. Loui~ Str eet , and 
tl1eTe is a d irt path, it is not ve ry long. I walked 
that th ro ngh the property there, an d I st ill took a 
few more steps to the door of the siorn th ere, 
to cro ss the r e, mid I got about , I believe, maybe 
hal f way --

Q. \'Vell, now, just a second. You to ok this 
catty-corner path and ,vent a few more ste ps on 
Ccutral L\v cnue, did you f A. Yes. 

Q. And th en started across 1 A. Y cs . 
Q. "\VelJ, 110w, as you croi:;sc<l Louis Sircet in 

front of y01n home, what viras th e l!Ondition of 
that stree t 'i A. \Vc11, i t looked sort of wet. 

Q. Lou.is Stre etl A . Oh, you mean, L ouis 
Street? 

Q. Y cs, the str eet your house was on. J\. L ou.is 
Street was all right. It wa s dry, noth ing there. 

Q. As you came to Centra l A venue, did you 
notice that street ? A. Yes, I did . 

Q. \\That was its appear ance~ A. \Vell, .it 
looked sort of wet like, as though lt bad beeu \Vet, 
the whole st reet. 

Mr. Hagerty: I object to that. 

Ily the Cour t : 

Q. Just a minute, now. Just toll ,vhat you s'aw, 
not what you- A. Yes, ihat is what I saw in 
front of me. It looked sort of, well , wet, and I 
starte d to wa1k acros s the street , and I got abo ut , 
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l sobella S iva k, Plaintiff- Dirrct. 

I believe, half way across, and there musi have 
been some ice. I slipp ed on it. 

Q. Not what there must have been. 

Mr . Hagerty: I ask that it be stricken 
out. 

The Cour t: That will be stri cken 011t. 

fly Mr. Strong: 

Q. You got half way acro ss, and did you go 
down t A. Yes. 
Q. How did you go down ! Did you slip ! 

Mr . Hagert y : Well, now, if the Cour t 
pleas e. Jus t a minu te. L et the witn ess 
testify. 

A. I slipped. 

The Court: Ju st a minut e, now. 
Mr . Strong, don't lead your witn ess on 

the very crux of the whole case . 
Mr. Strong: I beg th e Court 's pard.on . 

.By Mr . Strong: 

Q. How did you happen Lo fall dow,1! A. I 
slipp ed. My leg, I feel, I believe, went under me. 

30 I could not get up. I didn't lose full conscious-
ness . I wasn't full y conscious, I don't believe. 
I imag ine I screamed. 

Mr. Hagerty: Now, if the Court 
please--

By the Court: 

Q. Not what you imagin e. A. Wcll - -
Q. Just tell what did happen. A. You know, 

40 when you fall like that, I don't know. You jus t 
can't explain it. 
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Isabella /•Nvak, Pla'lnl't_ij'~Direct. 

By Mr. Strong: 

Q. At any rate, you were on the ground? 

By the Court : 

Q. VVell, don't tell us anything that yon can't 
explain. Just tell us what you can explatn and 10 
what you really do remember. 

By Mr. Strong: · 

Q. And _then you were on the ground, as I un-
derstand lU 

Mr. Hagerty: I object to tha .t as leading. 
':l1hc Court: She said she couldn't get up. 
Mr. Hagerty: I don 't think she ever got 

to the ground. Mr. Strong put her on the 20 
ground. 

r11he Court: No, she said she could not 
get up. 

Ry Mr. Strong: 

Q. 1,: mv, did you determine then what was on 
the street- A. Yes. 

Q. (Continuing) that made you fall! A. Be-
fore someone came to my aid, I felt ice around me. 

Q. You felt ice around you. "\Veil, n9w, were 30 
there big blocks of ice around there? 

The Court: Oh, Afr. Strong. 
Mr. Hagerty: I object to that , if the 

Court please. 
Mr. Strong: I will withdraw it. 

By .Mr. Strong: 

Q. What appea.rance did the ice have! A. Well, 
there ,vas-when I looked, there were ice in spots, 40 



I 

10 

20 

30 

40 

24 

hobella Sivak, I'foinl-£9'-Dir ect. 

and in other spots like and the places, it ,vas sort 
of ,vet like. 

Q. Well, now, who lifted you up1 How did you 
get up 7 A. Some young man came to my aiJ. 

Q. l see. '\Vhere diil you go after that1 .A. rro 
the hospital. 

Q. Middlesex Hospital! A. Yes, to .Middlesex 
Hoi:.pital. 

Q. How long were you in MidUlesex liospitnH 
.A. Prom eleven to thir teen days, I Uclicvc. 

Q. Do you recolk>ct that operation t hat Dr. 
Na.fey performed on you 1 A. Yes, Dr. Nnfey 
perform ed the operation. 

Q. Do you rernemlicr wear ing a cas t after tha U 
1\. Yes, I did. 

Q. After you got out of tl1e hospita l, where did 
you go T A. Home, to 158 Louis Street. l was 
taken home. 

Q. 1,;v ere you up and around. then or were you 
in bed 9 A. No, l was in bed . 

(l For how long were you in bed1 J\. Well, 1 
don't remember exactly, bnt 1 <lo lrnow at Chr ist-
mas, still with the cast on, I was up on crutches. 
l was helped 111 to see the Chri stmas tree . ffha t 
I remember. 

Q. After that, were you in be<l or up and 
around 1 A . Not up and around. Some time in 
bP.d, and 80me time up. 

Q. Did you come out of your housc 1 .d.. No, I 
could not. 

Q. When did you go out of your house I A. 
\'Vell, l was still unable to go around like that , 
just i11 the hous e, and I had a girl ta king care of 
my home for me. 

Ry the Court : 

Q. No. The ques tion is, when did you go 'out r 
You got out sometime , becau se you are here this 

I 
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Isabella 8i1mk, Pla,int,ifl- Dire ct. 

morning. A. Yes, l did get out. The weather 
was warm when l was out, just around the l.tou~e, 
walking around \Vith the aid of a cane (hen . 

By Mr. S trung: 

Q. Now, there was a baLy born tu yon after 
this accident! A. February it was born. 

Q. What was the date ! A. 'l'he 6th. 
Q. The 6th of Fe bruary ! A. Yes . 
Q. At that time, did your knee bother you ¥ 

A. Yes, more so than ever on account of the 
weight. 

Q. After you had recovered f rorn tbe effect:, of 
chi ldbirth, di<l your knee still bother you'? A. 
\Vell, it did cause me discomfort. 

Q. ln what way? A. \Vell , I could not bend it. 

Mr. Ilagerty: \Vcl1, now, if the Court 
plea se, tha i is very leadiug. I don't like 
to be objecting all the time. 

Mr. Strong : I am ask ing her in what 
·way it caused bt\r discomfort . 

1-\... Yes, it hurt. 

Ily the Court: 

Q. What happened ! A. lt would hurt and feel 
sensitive, and bad ,vea tller I would fe e l like there 
was something wrong ,vith my kuee. 

By Mr. Strong: 

(-J. Now, do you sti ll have pain in your kne e? 
A. I beg your pardon 1 

Q. Now, do you still have pain in yom·. kneeT 

Th e Court: Oh, Afr. Strong. 
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Isabella Sivak, Plaint ·iff-Dit-ect. 

A. It cloesn 't hurt. 

:M:r. Strong: The answer is, "It doesn't 
hurt." 

The Court: All right, it' yon want to 
bring it out that way that thel'e is no per-
manent injury. 111 other words, there is 
no contention that there is any permanent 
injury, is that correct? 

Mr . St ron g : No, there is 110 permane11i 
injury. 

By Mr. Strong: 

Q. VVhen did the pl.lin stop in your knee? A. 
Well, I don't just remember when the pain 
stopped, hut it did feel sensitive for quite awhi le. 

20 Q. Well, how long do you mean by quite awhile ! 
A. "\V"ell, for that matt er, it even feels sensitive 
now if I should i ry and do my own housework, I 
mean, not hurt, but it ha~ a sensitive fee ling in the 
lrnee . 

Q. Do you do your own houscwork:1 A. I do 
now. 

Q. After this injury, did you do your own house• 
work! A. No, I could not. 1 had a girl up to the 
e:nrly par t of May. I believe, some time in May 

30 I had a gir1, and then after tha t , my mother woultl 
come and help me. 

Q. I see. You had a girl until some t ime in :11:nyf 
A. No, I had her from the dat e that T got borne 
from the hosp ital up lo May. I pa id her five dol-
lars a week to take care of-<lo my work. 

Q. You paid her five dollars a week! A. And 
board. 

Q. Did she live in your hou seT A. She stayed 
with me at that time, yes, all the time. 

40 Q. Bes ides her board, you gave hel' five dollar s 
a week1 A. I beg your pardon ? 
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T S{)bella Si:vak, Pla .i,)f,iff - Cr oss . 

Q. Bes ides her board, you gave her five dollar s 
a week ? A. Five dolla rs a ·week, yes. 

Q. Unti l May, 1934! A. Yes, May . 
Q. Do you have any other injuri es besid es- A. 

Yes, I do. 
Q. What ! A. 1 had that femur, the dodo ,· 

spoke about, fifteen years ago, 1 got that. 
Q. Did \ha t troubl e you at all since- A. No, 

I went to work a good D?any year s aft er that. 
("{. I mean, at the t ime the kneecap wa~ broken, 

did you receive any other inju ries in th e fa ll ? A. 
Well, the only thing , that my knee s was swelled 
up aud it was bru ised. 

1lr. Strong : I see. Cro ss examin e. 

Cross exm nination, by Jfr. Hagerty: 

Q. Now, Mr s. Sivak, - you lived at 158 Louis 
St reet- A. Louis Stree t, yes . 

(). (Continu in g) on November 17, 193:H A. 
Yes. 

Q. Aud Lou is St ree t ru ns at right ang les to 
Central Avenue, and Centr ed Avenue nut s U1is 
way (indicating) 1 A. Yes. 

Q. And Louis Street comes along th is way (in -
dicating), isn' t Umt so 1 A. Yes . 

Q. And yon s tarted from you r home at w!Jai 
time t hat afternoon to do the se en and ::;¥ A. Oh, 
bC!tween four -thirty and five. · 

Q. And you walked over lo the stre et? A. 
Across ihe street. 

Q. Toward Centra l Avenue, and, you say , lhai 
Louis Street , the stree t on ,vhich you lived, was 
dryT A. Yes, i t was. 

Q. And then you came up to the sidewalk on 
Centr al Avenu e, and yon could see the rOad abcaU 
of you, could you no t 1 A .. Yes. 
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Q. Was the road wet! A. It looked wet , yes . 
Q. Did ii look as though there ,vns any ice ou 

it, on the road? A. I hadn' t noticed . 
Q. I mean, you not iced thnt it was wet ? A. 

Yes, wet like ill spots. 
Q. \Vcll, now, did you do anything ·, then, when 

10 you sa w the road wet? A. Ko. 
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Q. When you got to the curb, didn't you hesi-
tate about i:;Lepµing acro ss i t beca use it was wet1 
A. Ko, T got an cnand to go across th en:! Lo the 
sto r e, so I just sta r ted out , J mean, 1 <lirln't hesi-
tate. 

Q. ·when you got to the curb an d saw the road 
was wet, you didn' t hesita te before goii1g a0ross ! 
A. Ko. 

Q. \Vhen you were ther e, did you see any icy 
spots on the road 1 A. I di<ln'L noti ce any ice 
spot s un t il after I fell . 

Q. Now, what pa r t of t-be road wer e you when 
you fell T A. I believe, about half way across. 

Q. Tn th e middle of th e roa<l. Vlas the sun 
shining at thn t time ? A. ~ot at tha t 1:iine. 

Q. What! A. Not at that tim e. 
Q. VVhen tlid the sun st op shining1 A. I don't 

remember ,vhen it was i::d1iuiug, UuL I don't even 
believe it shjned. 

Q. I thought you said, "\:frs. Sivak, that the 
su n wai:; out more or less durin g the day? A. 
Du 1·ing the day, yes . 

Q. VVhen you left your house, was th e sun shin-
ing then T A. No, I hadn 't not iced the sun shill-
il,g the n. 

Q. How long were you gone from your housef 
A . Ju st unti l that short t ime tha t I expla ined to 
you, to go across the street . 

(~. Didn't you start out at two o'clock that 
afternoon to do some shopping T A. I was home. 
I came home to the house. 
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Q. Now, then, at two o 'clock, when you left io 
go shopping, was the sun shining then ? .A.. Dur-
ing th e day it was out. 

Cl WeU, at two o'cloc k, when you also at-
tempted to do your shoppi ng, was the sun shining 
ihen? A. At two o'clock? 

Q. Yes. A. I didn 't go out as early as two, hut 10 
·when I did go out, there wasn't snn. 

Q. 'Well, when you did go out, Mrs. Sivak, 
wliether it WAS two o'clock, thr ee o'c lock, or four 
o'clock, or whether it was one, was the sun shi ning 
when you first left you r house that dayt A. "\¥ell, 
there was some sun, yes , T believe. 

Q. "\-Vcll, now, what ti me did you get back to 
the house after your firs t~ A. '\Vhat time! 

Q. "\\Then you firsi left to do some shopping and 
came back, what time did you come back ! A. A 20 
little hit before four. 

(l \Vas the sun shining then 9 A. I hadn't no. 
ticed then. 

Q. Now, then, didn't you notiee whetl 1er it was 
shin ing when you came out the second time to go 
on the second erra nd ? A. No, I don 't believe it 
was shin ing then. 

Q. Arc you positive? A. I didn't set:! any suu 
the11 at four.t hirty, between fom·~thidy and five. 

(~. Now, the second time you left, ,vhere wel'C 30 
you going to go¥ A. I was going across the 
street to the sto r e. · 

Q. 'l'o wl1at store'! A. Sotak's sto re. 
Q. Who 1 A. Sotak 's store. 
(l ~ow, when you stepped off the curb, )frs. 

Sivak, to go over the road, onto the road, d iU you 
notice ice there then f A. No, I didn 't notice ice. 

Q. Did you notice-,vas ther e any ie!c, when you 
i::ltepped off th e curbT A. Ko, I didn't notic e any 
ice unti l I was- 1 fell. 40 
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Q. And the r e was no ice on that roadway un • 
til you got to the center of the 1'oad 1 A. VVell, I 
didn't look Lliat close to know whether there wa s 
ice or not. 

Q. I thought, on your dirr. ct testimo ny, you said 
part of lite roacl was wet-1 A. Yes, part, and a 
part of it was dry. 

Q. Was it dry! A. Yes . 
Q. And part had ice on it1 A. I don 't knmv 

about - saying anythi ng about ice. I discovered 
about the ice tha t I fell on after I fell . 

Q. Wasn't there any ice on the road that dayT 
A. Well, I hacln 'L noticed. It looked sort of ju st 
wet to me. 

Q. Yes. 'r hat is what it looked like, wet. IL 
,vasn't icy, was it1 A. We11, it must have been 
icy. T fe ll on ice on some part . 

Q. Did you ever slip in the hou se on a wet cloth 
on the linoleum 7 A .. W c11, you sec, it musl. have 
been such a thin thickening, klnd of sprin kled, you 
see, it looked very sleek-it must have been a vr.ry 
thin film the way it was sprinkled tl1ere. 

Q. H was a thin film 7 A. 1 say , it must be. 

By the Court: 
Q. Not what it must be. \Vhat it was . 

By Mr. JTng.crty: 
Q. You call the ice a film, don't you , it wa:. 

so thin! You say it looked like water, is that 
wha t you say1 A. J ust what it looked l ike there, 
ju st around about me tha t I noticed . 

Q. Mrs . Sivak, it was so thin you could not sec 
it , could you 1 A. \Yell, I don't not ice auy ice 
when 1. stnrte d to walk. 

40 Q. It was so thin it was wa.ter, wasn't it 1 
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Mr. Strong : You mean, after she fell? 
}Ir . Hagerty: At the time she fell, im-

mediately. 

A. At the t ime 1 fell, I didn't know any thin g right 
nwoy, but when I did--

By Mr. Hage r ty: 

Q. I mean, just a second or two second!:! be-
fore you fell, that was so thin that it looked like 
water, ,vasn 't it1 A. Ju st before I fe lH 

Q. Yes. A. I didn't look tha t close after I 
sta rt ed crossing . 

Q. Did you look after you fell, Mrs. Sivak ! A. 
Afi er I regained sort of consciousness, I knew 
lha t I fell on ice. 

Q. Before you fell you didn't notic e whether 
it was ice or ,vhether it was water; after you fell, 
wiill the broken kneecap, then you discover ed it 
was ice, is that it? A. Yes. 

Q. And, then, right there and th en 1 A. Not 
right there and then. I did know it was ice J. 
fell on, autl I had been-I overheard a man wl10 
picked me up saying that this is--

The Court: Oh,- -

By Mr . Hag erty: 

Q. 'Wait a minute. 'l1hen, yon didn't sec any 
ice on the streel lha t day at all T A. 'rlmt was 
ju st that partic ular time I was going across. See, 
I didn't sec the st r eet any other time. 

Q. Mrs . Sivak, the only reason why yon think 
there was ice on the street at that time is ·tha t 
the man that picked you up told you there was 
ice on itT A. No, I know there was ice. I felt 
the ice. 
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Helen Bishop, for Plaintiffs- Direct . 

Q. You felt tlrnt that day, cou ld you '! A. Afte r 
I fell, and I sort of r ega ined consciommcsi:;, be-
cause there was no aid rig11i a,vay , I don't be-
lieve. I didn't fu1ly fain t . rl'hat I know. 

Q. You di<ln'L fully fa int ! A. T didn't lose 
full y consciousness, and, then, when I do remem-
ber, I was scr eaming·, and T felt that, l fe lt the 
ice. 

Q. Bu t you could not sec any ice ther e on the 
st reet before you fell ! A. I fel t it . 

Q. \\ That did you <lo1 P ui out your hand aml 
reach lo feel it ! A . 1 had to put my whole body. 

Q. And when you put your hand out, you fell: 
the ice, is that it.~ A. Yes. 

Q. But you didn' t sec it before you star ted to 
cross that street, did you 1 A. T never thought 
of anyt hing when I was cross ing the st reet. 

Q. ~ow, you tho ught they bad j ust been sprink-
ling th e st reet ! A. Yes, I thou ght that, because 
I saw that it wa s wet, so it must be that. 1r hcTc 
wasn't any other place . 

Mr. Hager ty : Tliat is all. 

HEL EN B ISHOP, called as a witne ss on beha lf of 
the plaintiffs, being first duly swor n, test ified as 
follows: 

Direct examiination by l.1.r. Strong : 
Q. Mrs . Bi shop, where do you live ? A. At the 

prese nt time, 265 Somerset Street. 

By the Court: 

Q. Ke ep your voice up, :Mrs. B ishop. 
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Ilel e11, Bishop, for P laintiffs - Dir ect. 

By Mr . St rong : 

Q. Kovember, 1933, wher e did you live! A. At 
227 Ham .iUon Street . 

Q. That i8 ncnr Central Avcnn e, is itf A. ::-;fo, 
it is on th e corne r of Harvey and Rob inson . 

Q. Th at is abou t- A. lt is a block from Cen- JO 
ha l .Avcmw. 

Q. Now, do you know the plaint iff Iso 1Jcl1a 
Sivak! A. Yes. 

Q. Diel you know her in Kovember , 1D331 A . 
Yes. 

Q. Di d yo u lea rn that 8hc had been b1jured on 
November 17, 19331 A. Yes, her husba nd stop-
ped in and told rne th at evening. 

Mr. Hage r ty : 1Nell, I object to tha t. 
The Court : I th ink it is harmless. 20 

By )[r. Strong: 

Q. On that day in quest ion , did you see any 
streets being sp rinkled 'i A. Yes. 

Mr. Hagerty : I object to that , if th e 
Conrt please. 

The Court : On what ground! 
)Ir. Hage r ty : Any street being spr inkled 1 

It might have Uecn the whole city being 30 
spri nkled . 

.M:r. S trong: VVe ,vill conucct it up, if 
your Ho11or please. 

Th e Court : All right. 

Uy Mr. Strong: 

Q. ·wha t streets did you see the m sprink ling ? 
A. H arv ey St reet and Robinson Street. 

40 



20 

30 

40 

34 

Helen Bishop, for Pla-intiffs-Dfrect. 

Mr . Hagerty: Just a minute, now, if tho 
Court please,--

rl'l1e Court: Harvey Slrect and Robin-
son Streett 

Mr. Hagerty: I move that that be stricken 
out, because the street that we are involved 
in here is Central A venue. 

Mr. Strong: i.,1 ell, now1 I expect to show, 
with counsel's permission and the Court's 
permission, that Harvey and Robinson 
Streets run right into Central Avenue. 
Counsel's answer denies thnt the st reet 
was being sprinkled. Now, I will show 
through this witness and others that the 
st reets were being sprinkled on that day. 
'l'his witness show::; it was in the vicinity 
of the spot in question. 

The Court: I think you have to get right 
down to the street in quest.ion. The fact 
that they sprinkled somewheres else isn 't 
material at all to this issue, and the jury 
must disregard the testimony of this wit -
ness tha t she saw Harvey Street and Rob-
in son Street sprinkled, as it appears to the 
Court at this time. 

Mr. Strong: VVill your Honor grant me 
an exception 1 

The Court: Exception allowed. 

By Mr. Strong: 

Q. Kow, Mrs. Bishop, what was the a~pearance 
of the streets that were not sprink le<l ! 

Mr. Hagerty: Now, if the- Court please. 
Just a minute. Are we interested in the 
appearance of streets that \Vere not 
sprinkled in the City of )/cw Brunswick ! 
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Elmer Le9'erls, for Plainti9' s-Dii- ect. 

The Cour t : \Ve are interest ed in Cen-
t ml Avenue, and Central Avenue only. Let 
us gel down Lo i t and save a little time, 

Mr. Stro ng : 1 will '"'·ithdr aw lho wib 1css. 
l\fr. Hagerty : No questions . 

Er .. MER Ln•i'ERTS , ca lled as a witness on behalf 
of lhe plaintiffs, being first duly sworn, testified 
as follow s : 

Direct exaniination by Jfr. Strong : 
Q. Where do you live, }fr . Leffer ts I A. 158 

Hamilton St r eet. 
Q. \Vhere are you employed T .A.. ,Johnson 's . 
Q. Do you know the pla intiff Isobella Sivak ! 

A. No, I don't. 
Q. ·we ll, did you see her on November 17, 1933! 

A. I was the one that picked her up. 
Q. ,Ju st before you picked her up, whe re had 

you been ! A. Before I picked her up ! 
Q. Yes . A. J was do\\,Jl in that vicini ty . I was 

unemployed then . 
Q. I sec. .l!Jxactly where were you in that vicin-

ity I A. On Duke Street. 
Q. On Duke Street . Now, whereabout s did you 

pick Mr s. Sivak up ! A. Well, I would say, about 
at the entrance of Duke Street, on Central Ave -
nue. 

Q. Now, before you picked her up, did you see 
the city spr inkler that day ! A. I did. 

Q. Where did you see it! A. Going down Cen-
tr al Avenue. 

Q. ·wa s it in operationf A. Yes. 

20 

30 

Q. How long befo re you picked up Mrs. Sivak 40 
was Lhat1 A. Oh, I would say, an hour , an hour 
and a half. I ju st don't rem ember. 
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b'lmer Lefferts, for Plainti9's-C1·oss. 

Q. I see. What did you notice about the condi-
tion of the street, the spot where you picked :Mrs. 
Sivak up ? A. "\Veil, there was a thin film of foe, 
coating of ice at the i:;pot where s11c fell. 

Q. I see. What was the appearance of the rest 
of the street! A. Well, it seemed lo be dry in 

10 spots . 

20 

Mr. Hagerty: Just a minute. 'l1he rest 
of the street or the re st of the st reets! 

~fr. Strong : The rest of the st reet. 

A. It seemed to be dry in spots, and, then, the 
little hollows in the st re et where water lays, there 
is no doubt where Mrs. Sivak fell. 

Mr . Strong: Cross exam ine. 

C1·oss exam,ination by Mr. Hagerty: 

Q. It was dry in spots and water in little hollow 
places ! A. Right. 

Q. But where she fell was the lee, is that it1 A. 
\;l{ell, I imagine, on all those hollow spots--

Q. Yes, don't imagine at all. You are under 
oath, )fr. Le:fferts. 

Mr. Strong: \Veil, this is the only one he 
30 observed. 

40 

rl 1he Court: Now, there is no need of such 
remarks. 

By Mr. Hagerty: 

Q. There was a little hollow spot in thnt rnad, 
wasn't th ere l A. Right. 

Q. Many of them 1 A. Well, l don't know as 
there was many of theTll or not. 

Q. Well, how man y would you say there were, 
did you see! A. Oh, I can't- -

I 

' 

' 

I 
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Elmer Lefferts, for Plaintiffs-C1·oss. 

Q. Would you say a dozen or fifteen j A. Yes, 
[ would say a dozen or fiftee n. 

(l And rig·ht aro und where Mrs. Sivak was go-
ing across the Toad, right at th at crossing there? 
A. Yes, there wa s. 

Q. And was some of them r igltt where she fe]U 
A. Whal was \hat! 

Q. And was some of them r ight wl1ero she foll I 
A. 1N as some 1 

Q. Was some of those hollows or lilile pools 
there r ight whe re she fell? A. Yes. 

Q. And there wa!S wate1· in them, wasn 't there? 
A. 'l,hcre was ice in them. 

Q. Oh, ice in them f A. Y cs. 
Q. Now, a minute ago you said there wus dry 

spots and little pools where the hollows were with 
water in them . Now, you say there was ice in 
thcmt "\Vhich is rig ht? A. "ren, the pools was 
frozen witl1 ice where the water was lay iug in 
those hollows. 

Q. rrhcn, the r e was n ' t pool s ; they were f rozen 
over solid, wcrc n 't they 1 A . "\Yell, I <lon 't know 
us they were frozen solid or not . .Lt was just a 
thin layer of ice. 

Q. Did you take a look at the ice and exam ine 
it ! A. No, I didn't. 

Q. Do you know how thick it was? A. No, I 
don't. 

Q. A minute ago you sa id it looked to you Jjkc a 
film! A. Yes. 

Q. Ilow did you <letermine there ,vas ice in it? 
A. How <lid I determi ne itl 

Q. Yes. A. H.ow did I determine i t was ice 1 
Q. Yes, how did you determi ne it ,vas ice T A. 

I know ice when I see it. 

10 

20 

30 

Q. You saw ice! A. Yes. 40 
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Elmer Leff eds , fo r Plaint-iffs-Gross. 

Q. And where Uid you see the iccT A. In these 
little hollows. 

Q. Did you see it anywheres eh;e but in those 
little hollow s! .A.. No. 

Q. Di<.1 you see any nea r the c1nb when she 
steppe d offT A. I didn't notice. 

Q. Did you look! A. No, I didn't.. 
Q. Did you look any other place for jce but right 

th ere where she was 'I A. No, I clidn 't. 
Q. -Wile n did you fir st notice ice right at this 

particular spo t, Mr . Lefferts l A. When did I 
first notice it1 

<i. Y cs. A . Well, as soon as l rau over to pick 
Mrs. Sivak up. 

Q. You did n 't sl ide 011 it when you were nm-
ning across, did you7 .A. No, I didn't. 

Q. How much ice woul<l you say was right 
around that particular spot where Mrs. Sivak 
fel H 1\. How much? Ju st what do you mean, 
how mueh ice ~ 

Q. ,~,r ell, would you say a pi ece as big as this 
pad I am holding, or was il a big sheet right 
across 1 A. I could not tell you; I don'i remem-
ber. 

Q. We ll, now, let us see, did she fall in the mid-
dle of th e road, or did she fa ll just as sl1c sLep1Jecl 
off the curb! A. She fell in tho middle of the 
road. 

Q. Did you see any ice- you say the re wasn't 
any ice near the curb where she stepped offl 1\.. 
I <li<ln 't notice. 

(~. What! A. I hadn't noticed whether there 
was any ice or not. 

Q. Wo uldn't you sec it, Mr. L efferts! A. I 
don't know. I sup pose I would if l looke<l for it. 

Q. Well, how did you eome to look for th is par -
t icular piece of ice tlrnt :M:rs. Hivak sliU on or fcll1 
A. Becaus e she was laying right on top of it. 
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Rhnt r .Leff°erts, for Plai-nliffs- Cross . 

Q. Oh, \hat was it. She had it hidden from you, 
laying right on lop of it! What was \he size of 
that piece that she ,vas laying on 1 A. Oh, I don't 
know. 

Q. Now, do you know anything about th is cnsc 
at all, Mr. Lcffer\s ! 

Mr. S\roug: Oh, I object to that. 
Mr. Hagerty: All right. 
rrhe Court : VVbat is objectionab le abo ut 

it1 It is cross examinat ion, I suppose. 
Mr. Strong: I withdraw the objection. 

A. All 1 know is, I picked th e lady up. 

By Mr. Hagerty: 

Q. A11d yuu don't know whether there was any 
ice on Cenh·a l A venue that day or not, do you T 
You know that she was on th e ground, and you 
picked her up, is that so 1 A. That is r ig11t. 

Q. And that is all yon do kno\v, isn't H, '\fr. 
Lcffc1-\s ! 

Mr. Strong: If your Honor please, it 
has been answered many times. The wit-
ness says he p icked her up, and he foun<l 
ice there. 

The Court: Th ls ls cross exam ination, 
und counse l is entitl ed to some latitud e on 
cross examination, espec ially when he. is 
a\\e mpting to te st the credib ility of a. wit-
ness. 

By llfr . Hagerty: 

Q. I see, Mr. Lefferts, ail you kno,v, you '\vere 
ou the corner of nuke and Central Avenue-did 

10 

20 

30 

you say Duke intersec ts Cent ral Av<mue? A. 40 
That is right. 
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Elmer L efferts, for Plaintiffs - Cross. 

Q. You were there, about how far is that from 
this spot where Mrs. Sivak fell ! A. I would say-
from where I was, you mean? 

Q. Yes. A. About a hundred yards. 
Q. A hundred yards. Could you see from where 

you were, could you see her fall T A. No. 
Q. Now, bow did you get down there from Duke 

and Central Avenue ! A. Oh, I was already past 
her. I was on my way home, and I already passed 
her, and I heard the woman scre am, and I turn ed 
around and went back and ass isted her . 

Q. I thought you were up at Duke and Central 
Aven ue. A. Oh, that is where I was musily all 
day. 

Q. But, at the particular tim e thi s accident hap-
pened, you weren't at Duke and Cent ral Avenue ! 
A. Ko, I was on my way home. 

Q. How far away from l.ter were you when you 
heard this yell or scream? A. Oh, T would say, 
a hundred feet past. 

Q. A hundred feetl A. Yes. 
(l Didn't any other person r eturn t.o her be-

sides you t A. Yes, there was. 
Q. How man y of them t A. rrhcrc was Lwo or 

three of us. 
Q. And they were th ere w 11en you picked her 

up 1 A. rrhey Were. 
Q. And help ed to pick her up, too T A. Yes. 
Q. Did you go to the hospita l with her! A. I 

did. 
Q. When did you first ta lk to her abou t there 

being ice in the road ! A. When did I firsL talk 
to who ! 

Q. Mrs. Sivak. A. I hav en't talk ed to her about 
there being ice in the road. 

Q. Doesn't she know up until today that you 
knew there was ice in that road f How did you 

I 
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Elnier Lelferls, for Plaintiffs-Re-direct. 

cowc to Uc a witness her e if you didn't speak to 
Mrs. Sivak about ice in th e road 1 A. This i.:; the 
first I have seen Mrs . Sivak since the time of the 
accident. 

Q. Wbo did you talk to about the ice being in 
the road~ A. :.\fr. St rong got in touch with me. 

Q. Ob, and on the way to the hospital after the 
accident, you didn't say anyt hing to Mrs. Sivak 
about her slipping on the ice7 A. No, I didn't. 

Q. A11d you didn't say anything to her about 
there being ice in the roa d at the time ? :A-No. 

Q. ·w hen did you firs t tell :Mr. Strong that there 
wns ice in the road t.l,e re T A . I don't know, 1 
don't remember that. 

Q. Now, can't you remembe r ? 1.Vas it three 
years aft er ward? A. Oh, maybe a year or so, I 
could not tell you. 

Q. Was it two years afte rward! A. I would 
say, about a yea.r. 

Q. The suit ,vasn 't starte d, you know, until 
about 1935. This happe ned November 17, 1933, 
and the suit was ins tituted in 1935. Now, was it 
1935 when you told :Mr. Stron g tha t there was ice 
out on the road that day! A . I could not te ll yon. 

Q. 1Nell, it was aroun d that time, wasn't it, Mr. 
LeJTerts ! A. I guess so. 

Mr. Hage r ty: Th at is all. 

Re•direct exa1nination by 1W.r. Strong: 

(~. Now, }fr . Lefferts, do you know th e name of 
the other person who helpe<l pick Mrs. Sivak up? 
A. Lawrence Nicho lson . 

Q. He is emp loyed by th e City of New Brun .s-
wick, isn't he ? A. I don 't know. 

Mr . Stro ng: That is all. 

10 
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El -m.er Le-Jlerts, for Pla-int-if]s-R e-d-irecl. 

By the Court : 

Q. Mr . Leffe rts, from which side of the street 
\VaA she crossing wit h re ference to the side of the 
street you were on 7 A. She was on my opposite 
side, on my right side. 

Q. Cross ing towards your side o.f the strcct1 
A. Cr.ossing towards my sid e, yes. 

Q. And you had gone on about a hundred feet 
heyond the point where she was erossing1 A. 
That is right. 

Q. Now, hmv did you go back to where she was 1 
Cont inu e up the sidewa lk or go straig ht to hr.r t 
A. That I don' t know. I know I ]1card screams, 
and I know I went there the fa stest way possib le. 
I saw her 1aying in the road. 

Q. Did you walk, or how di<l yon go? A. rrhnt 
I don't remember, whether I ran or walked or 
how. 

Q. But, anyway, you got to h0.d .A. T got to 
her . 

Q. Did you see any one else fall on that day 
right there 7 A. No. 

Q. How many other s were aro und there 't A. 
\Vhy, the r e was a car came along just as I ar -
rived, and he was a painter, and he had his back 

30 scat fu ll wi th cans and pain t and things. IL was 
imposs ible to pnt Mrs. Sivak into thr.--

Q. Never mind that. How many oth ers were 
around wher e }!rs. Siva k was before she was 
taken away i A. I would say, four or five. Who 
th ey were, I could not tell you. 

Q. Thi s ice or water lay only in th e depress ions 
or hollows in the street, is th at correct1 A. Yes. 

Q. And the high spots of the street, the1·c was 
no ice or water at all ? .A. l,-Vell, they W(!l'C) dawp, 

40 I imagin e--
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Phillip S. A-very, fur I'/.aintijfs - Dircct, 

Q. Not what you imagine. 1.i\That you saw. A. 
don't remember whether they were perfectly 

dry or wet. 
Q. "\Yell, you sa id the y wer e dry, didn 't you 1 

It wus dry in sp ots and wate r or a skin of ice U1 
the hollows ! A. That is ri ght. 

Q. Is that correct! A. 'l'hat is r ight. JO 
(l How close together were these hollow spots¥ 

A. That I didn 't take not ice to. 
Q. Well, can't you give us any idea t A. Oh, I 

wiJl say, maybe four foot, two foot. 
Q. Two to four feet apart 1 A. Yes. 

The Court: Al l rig ht, that is all. 
The Court : V\' c wi ll now recess un til onc-

thirty. 

PHlLLtP S. Avnw, a witn ess produc:ed on behalf 
ot the plaintiffs, being duly sworn according to 
law, on h is oath, saith: 

Direct examina tion by Mr . Stron,(J: 

Q. Doctor, you are a practic ing phys ician of th e 
State of ~cw J·crscy1 A. Yes, sir. 

20 

Q. How long have you been a physic ian 1 A. 30 
How long have I been a physic ian 1 Since· L924. 

<i. Do you special ize in any field I A. In 
X-Ray. 

Q. How long have you been speciaJiziug in 
X-Ray I A. l:,cven yea r s. 

Q. \Vhat insti tut ions are you connected ,\;}th 
now~ A. Middlesex Genera l H ospital in New 
Brum;wick, and the Princeton Hospita l, in Prince-
ton. 

Q. Are you a roentge11ologist in both institn- 40 
tions 1 A. Y cs. 
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Phillip S. Avcry,f or Plaintiffs - Direct. 

Q. How lung have yon been rocntgcnologi st in 
Middlesex Hospital! A. Four years last Sep-
tember. 

Q. By roc ntgcno]ogist is mr.ant an X-Ilay 
~pecialist, does i t not'1. A. That is righ t. 

Q. Do you have with you X-Hays of lsobella 
10 Sivak, ma<lr. by you in Novembc1~, .1933? A. ~1l1ey 

ar e rig-ht here . 
. Q. When were those X-Rays lakeu , doctor T A.. 

On th e eightee nth of .November, 1933. 
Q. Where were they taken ! A. At Middlesex 

General Hospital. 

}fr . Stro ng : \Vith the Cour t's perini s-
sion, ma y. I have that X-Rn.y boxt 

20 By Mr. Strong: 

30 

40 

Q. How many pictures did you tak e, doctor 7 
A. Two. 

Q. Did they hot.h show a fracture? A. They 
do. 

Q. \Vhat positions ,ver e the pictures taken 1 A. 
'l111cy wore take n one in the lateral position and 
the other in th e anterior posterior positi on. 

Q. Tha t is~ A. One dir ectly Uown in fron t, 
aml one wit h the knee on the siilc. 

Q. Now, doctor, will you take those X-Ra y pic-
tures and engage that mach ine tl 1ere, and indi-
ca te to the ju ry ju st wher e the fra ctu re occnrrcrl f 
A. This film is the film tak en, l said, of the an-
ter ior post erior , in other words, down ihr oug.h 
thi s di rcctlon, from front to back of th e knee. This 
film is tl1e film taken sidewise or in th e la teral 
position. 

Tn the lateral vie\v, you see th e pat ella or knee 
cap out in front of the big bon e of th e kne e. There 
is a complete break through the patella with a 
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Phillip S. Avery, for Pla·intiffs-C1·oss. 

small fragment, perhaps a third or, let us say 
one-fomth of that bone broken off and displac ed 
downward. 

1J.1hc separation of the fragment is rather in-
dicative of a rupture of the capsule surro undiii g 
lhe knee joint. We judge that simply by the de-
gree of separation between these fragments. We 10 
can't see the capsule by X-Ray. 

If you will look at it in this view, which is the 
A. P. view, the patella is partially ubscur e<l by the 
bone. In other words, we are going throngh the 
iwo bones ai the same time, but you can see the 
frnc tur c line through this position as you do on 
the other. rl:his one shows more distin ctly the 
position of the fragments and this broken capsu le 
of the knee cap or patella. 

Q. Doctor, you spoke of the rupture to the cap- 20 
sule. A. We simpl y judge that by the fact 
that the frae,'1Ilents of the broken bouc are widely 
separated. I£ they are close together , we can't sec 
that, and we don't see the capsule. It is just simply 
an nssurnption because of the separation of those 
fragments. 

Q. Doctor, in ordinary words, where is that 
cnpsule, and wlwrc is .it located on that picture , 
A. It is j ust simply a tendon that attaches to the 
upper part of the patella and to the lower pari, 30 
and if there is a conside rable sepnrat ion, you feel 
those tendon s are pulled out. We just feel with 
the surrounding fractures, it is separated. 

Mr. Strong: Cross examine. 

Cross examination by 1lfr. Hagerty: 
Q. Did you take th~se X-Ray pictures, doctor ? 

A. They were taken under my supervision. 
Q. 1'nking these X-Ray pictures, did you notice 40 

n scar of about seven and a half inches long, 
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Ph·illip S. Avery, for Plaintiff's~Re-clircct. 

By Mr. Strong: 

Q. \'Vill you indicate on your leg, doctor, ju st 
where that old fracture ,vas, to the jury? A. In 
other words, for Lhc pu rp ose of deci<ling or of 
nam ing wLcre a fra ctur e is, instead of say ing any~ 
thiHg elsc___.it measures so many inches from oue 
plaee to anothe r, your femur star ts at the hip 
joiut ao<l extends do,vn to the Jrnee joint. Now, 
we divjde tha t into an upper third, a middle thlrd, 
and a lower third, just for conven ieucc of say ing 
eas ily where the fract ure or wha tever you may 
have would be, and l could j udge from th ese films, 
it i!:3 approximate ly where this middle third join s 
the lower third. I would say that fracture is at 
o.bout the junct ion- -

By Mr. Hagerty: 

Q. You are referring to the old fractur e? A. 
rrhe old fradure, that is right. 

By Mr. Strong : 

Q. 'l111e prrsent fracture is right ou the kneeT 
A. 'Phe pr esent fracture ls on the knee cap itself. 

}fr . Strong : That is nll. I offer the pic-

10 

20 

tures in evidence. 30 

(The X-Rays referred to were received 
in evidence and marked Exhibit s P-1 and 
P-2.) 

By the Court: 

Q. Doctor, is there anything on the X-Ray to 
iudicatc the age of the fracture that h; ohown 
tliere1 A. You mean the patella or the knee cap? 

40 
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Herb e·rt William Nafey, for Plaintiffs-nircct. 

Q. Tha t fract ur e that is shown on this X-Ray T 
A. Oh, yes. That looks like a ne,v fra ctu r e. Tl1ere 
is no evide nce of callous format ion or any ind ica-
tion th at it is old in any respect. 

The Court: All right, clocto1·. 

HERBERT "\VILLT A.i'1 N AFEY , a witness produced 
on behalf of the plaintiff s, being duly sworn ac-
cord ing to law, on his oath, sa ith: 

Di·rect <:,xaminat·ion by Mr. Strong: 
Q. Doctor , you are a practic ing physici an of 

the Sta te of New Je rsey? A. Yes . 
20 (l Pract icing for how many years 'j 

30 

40 

Mr . Hager ty : I will a<lmit the doctor\; 
qualifications . 

By Mr. St rong: 

Q. In the course of your profe ssion, did you 
hav e occasion to treat Isobclla Sivak iu Kovem-
ber, 1933! A. Yes. 

Q. When did you first see her ! A. The afte r-
noon of the seventeenth of November, 193;,_ 

Q. And where did you see her, doctor? A. 
Middlesex Hospital. 

Q. WJ1at diagno sis did you make of her inju ry 
th ere f A . F ractur e of her knee cnp. 

Q. "\Vas that diagnosis subsequentl y confirmedt 
A. Yes. 

Q. What t reatment did you give her! A. I di-
rected her to remain in the hospit al for four days, 
and then I operated upon her knee--kne e cap. 

Q. Afte r four clays you operate d ou her knee 
cap ! A. Yes. 
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Q. What was the purpose of that operalion, 
doctor 1 A. To restore the funct ion of the knr,r: 
joint, the use of the knee joint . 

Q, "\Vhat was necessar y 1 • ¥lhat did you have to 
do in the course of that ope rat ion? A . Opened 
over the knee cap, an d removed the small lnwe1· 
frngment of a bro ken knee cap, and then repaired 
the torn sac in which that knee cap bad originally 
been contained. 

Q. Did you take out of it app roximately one• 
quarter of the knee cap! A. B.oughly, yes. 

Q. That was taken out and removed altogctJ1 er f 
A. Yes. 

Q. Th en you sewed toget her those ruptured tis-
sues there ! A. Yes. 

Q. How long did Uial operat ion take, doctor! 
A. Roughly an hour. 

Q. You gave her anaesthesia 7 A. Yes. 
Q. Now, after the operation, what treatment did 

you give the plain ti ff! A . The limb was main • 
tained in a plaster paris cast for a pe r iod of six 
weeks to two months, an d then subsequen tly she 
was encouraged to use it, t o bend it, and to g·ct 
about as soon as she r ega ined the use of her jo~1t 
and limb. 

Q. And this cast Lhat was app lied to the leg, 
doctor, what part of the leg did that cover! A. 
The ca~t enclosed the limb from · about the midd le 
of Lhe Lhigh down Lo and including the foot. 

Q. :-low, iherc has been testimony here of an 
old fracture of the femu r , doctor . How long had 
you treated Mrs. Sivak before this inquir y¥ She 
haU been a patient of you;rs before ? A. Yes. 

Q. V\Tere you fami ]iar with the circumstances 
of the old fracture, so-called l A. Yes, by her 
own report . 

10 
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Q. I see. Had she recovered from the effect of 
tha t! A. Yes. 

Q. Before this inju ry that you speak of now7 
A . Yes. 

Q. \Vere there any other inj uri es tha t you ob-
serve d on the body of Mr s. Sivak except this frac-
tured knee cap~ A. Yes. 

Q. What oth er inju ries did she have ! A. Very 
decide d swelling and discolorat ion a nd abra sion 
of the skin and the pa r ts about the knee. 

Q. \Vhat is your I.Jill for serv ices, docto r ! A. 
It was so long ago, T don 't remember what it was. 

Q. I show you this p iece of paper 1:1.nd af:.k you 
whether or not tLat refreshe ns your recollection? 
A. Yes, right . My bill wa s $150. 

Q. In your opinion, was that a reasonable 
charge ! A. Oh, yes. 

Mr. Strong: Cross examine. 

Cross exatni:n.ation by 1l1r. Ha gert y : 

Q. Thi s old scar, doctor, that you spea k abo ut-
A. I didn 't speak about that. 

Q. Well, you told Mr. Strong about it? A. Yes. 
Q. You saw that on her leg 1 A. Yes. 
Q. And you say she full y recov ered from that 

30 fracture ? A. Yes. 
Q .. You didn't treat her for ii 1 A. c<o. 
Q. Did she tell you she fu lly r ecovere d, or had 

you that inform atio n of your own knowledge ? 
A. I had that informa tion of my own knowledge. 

Q. Ho w, doctor ! A. May T as k first, the 
pat ient- I Look care of Mrs. Sivak when her baby 
was born , and l think tha t baby is now about 
five or six yea rs old. 

40 By the Court: 
Q. \\Tait a minute, doctor . r11ha t h:; not proper 

in a court room. You must te stify fro m your own 
recollection. You can' t go and ask someone now 
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to ref1·c8h it , someone who is not under oath. A. 
"\Ve11, ronghly five years before this accident, T 
took care of l\tirs. Sivak in maternity, and at that 
time she bad no evidence whatsoever of disability 
from her old injury, and I brrne that time of five 
years on the age of this - her oldest ch ild, which 
I delivered. 10 

.By Mr. Hagerty: 

Q. Now, th is operation you performed on 1frs. 
Sivak, it was a success, wasn't it, doctor¥ A. 
Yes, sir. 

Q. And a complete recovery, wasn't it? A. I 
think so. 

Q. No permanent injury? She ha s not had any 
permanent injury9 A. No. 20 

1fr. Hagerty: That is all, doctor. 

Re-direct examination by 111-r. Strong: 
Q. Just one question, doctor. Naturally, after 

the operation she did have some disability1 

Mr. Hagerty: Now, l object to that. He 
said there was a eomplete recovery. 

Mr. Strong: I ,vant to determine when 
the complete recovery was anived at. 30 

The Court: Ask him that. . 

By Mr. Strong: 

Q. When had she completely recovered , doctor1 
A. I should say with in a year after her aeeidcnt. 

Q. That is the nor mal time for a reeovery fr-om 
such an injury 1 A. I wou ld think so. 

Mr. Strong: Thal is all. 
40 
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.Motion for a Non-suit. 

Th e Court : F ir st , dealing with the point 
that the actio n cann ot lie aga inst the mu 
11icip alit y hccausc of the theory at la w whit:h 
exempts a mu nicipali ty fro m lfo bility nrls-
ing out of the per formance ol' go ve rn mental 
dutie s, clear ly, the cleaning of streeli:; is a 
.gove rnmenta l du ty th at is imposed by st ilt-
utc . Th erefor e, the mere fact or washing 
the stre et does not of itse lf r ender the City 
lia Lle, and you must de term i.Jie whethPr or 
not the r e was act ive neglige nce in the man-
ner of washing the stree t. 

'l'he plead ing of th e plaintiffs alleges 
that there wa s ad i ve negligeuce by doing 
this at th e time when the temperature wm; 
below the freezing point , thi.rty-two degrees 
Fa hr enheit . It seems to the Cour t that if 
the City, for instance, should go out on 
Ch rist mas E ve, when the t hel'momcte r ,va8 
ten or fifteen degrees F~h renheit, and clean 
di ffere nt st reets so a s to have them nice and 
d ean for Chr istmas, tha t th en we woul(l 
come very close to ha ving a case of activ<' 
negligence in th e cleaning of the street, be-
cause th ey ar e not compelled to clean them 
,vith ,vatc r. 

It seems to me tha t we ore confro nted 
more with the question of whether the 
f acts ar e sufficient to pr ove such active 
wrongdoing. Th e temp er a tu re that day 
r eache d a low some time du rin g the prev i-
ous night of fiftee n degrees _1!1ahreuhcit, 
and a. high dur ing the day of thirty-five 
degrees ;Fahr enhe it , with a tempera ture ut 
five P. M. on that day of thirty -two deg rees 
F1ahr enheit. The sun was s·hining oft' and 
on during the day. I don 't think that the 

I 
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jury can infer that the pavement of the 
street is colder than a ,veather tower out 
at the State Agr icult ura l Experimental 
Station, nfter the sun has been shiniug· o.IT 
antl on, giving. the plaintiff s the Ucncfit of 
every inference, all day . 

I am going to decide this on that point; 
that the plaintiffs have failed to sustn in the 
case within its pleadings, because by its 
own expert, they have failed to show that 
at the time this stree t was sp rinkled the 
temperatu re was, in fact, lower than thir ty -
two degrees Fa hrenh eit, because tha t is the 
pleading. It is a matter of common knowl-
edge that at that time of the year the great-
est warmth comes dur ing the afternoon an<l 
that the chill comes with nightfall and sun-
<lown, and, yet, from five P . M. on that day 
until five P. Jv[. the next day the tempera -
ture did not once go belo,v thirty -one de-
g'l'Ces :b'alire11heit, presumab ly some time 
during the nigh t . The jury would not have 
been justified in drawing an infernuce to 
the coutrary, so that if the temp era tur e at 
five P. :1L was thirty -two, and it had beeu 
as high as thirt y-five some time during the 
<lay, and it went down to one degre e below 
freezing after five P. :M., there is nothing 
to show that the temperature was less than 
thirt y-two a t the ti.me thi s street was 
sprin.klccl, somew heres betw een three and 
thr ee-thirt y, if we take the testimony of the 
witness Lefferts, tha t l.te saw the sprinkle r 
i11 operation about one hour or one and a 
half hours before the accident, and the tes -
timony of the plaint iff that it was betwt!Cll 
.four~thirty and five, so that it was some~ 
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-~1otion for a Non-suit. 

wheres in the neighborhood if we ta ke the 
testi mony of Lefferts, of, shall \Ve say, be-
tween three aud four, Lo give it its ,vi<lest 
spread that this street was i:;prinklcd. 

There is no testimony tbat t he tempcra .-
ture at that time \Vas less than it was at 
five o'clock, when it vrns jus t thir ty-two, i:iO 

I feel th at the plaintiff s hav e failed to 
prove a case within their pleading s, and, 
of course, considering every thing to Le true , 
as I am in duty bound on this mot ion, the 
plaintiffs have still failed. I wiU, the refo re, 
grant a non-suit . 

Mr. Strong: I ta ke an exception to your 
Honor's ruling. 

(In the courtro om.) 

The Court: Ladies and g-entlernen of the 
j ury, a motion for a non -su it as to both 
plaintiffs bas been made by the defendant 
on legal grounds , and I hav e fom1d as a 
matter of law that the defenda nt is not 
liable, so far a s th e pla intiff s have at -
tempted to pro ve their case, and I there-
fore hav e grant ed the mot ion for a judg-
ment of non-suit again st both plaintiff s. 
That complete s your servic e in this case . 
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]5,i..BELLA STVAK and .ANnREW 
SIVAK, 

Pla intiffs-Appel lants, 
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CJTY OF NEW B RUNS WICK, a mu-
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Sup reme Court, 
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Ba rbou r, C. C. J. 

BRIEF OF PLAINTIFFS-APPELLANTS 

Plaintiffs-appellants appeal from a judgment o f non-
11J.it cntert:<l in their action for personal injur ies sus -
ta'.ned by Isabella Sivak and damages per quad for her 
hllsband Andrew Sivak. The case v,ras tr ied April 13th, 
1937, before Circu it Court Judge Barbour and a j ury 
at the Middlesex Circu it of the Suprem e Cou rt. The 
judgment was ord ere d at the conclusion of the test i-
mony presented on behalf of plain t iffs- app ellants. 

Two grounds of appea l ( page 2) are specified, both 
alleging that lhe judgment of non-su it ,vas erroneous. 

STATEMENT OF FACTS 
Plaintiff-appellant, I saLella Sivak, resided on Louis 

Street in the City of Ke,v Brunswick (page 20 line r8). 
On November 17, 1933, she left her home and crossed 
Louis Stree t whic h was dry (page 2 1 , line 20 -28). She 
came to Cent ral Avenue which "looked so rt o f we l like, 
as though it had he.en wet, the who le stre et" ( pag e 21 

li:ie 31) . She started to walk across Cen tral Avenue 
and ha<l gotten about half way across when she slipped 

d iell (page 22, line 28). She didn't notice any ice 
nti! ~he had fa llen ( page 29, line 39) . Part of the 

~treet looked wet and part dry (page ;10 line _10 ) . That 



which looked wet actually w,1.s covered by a thin film 
of ice (page 30 line 22-35), which plainl iff-appellant 
discove red after she ha<l falltn (page 31 line 23). She 
felt the ice (page 3 r line 40) . About an hour or an 
hour and a half before the st reet had been sprinkled 
1vith water by the sprink ler of dcfe ndant -appellec (page 
35 line 35-40 ). It left a thin film of ice where plaintifl-
appcll ant fell and the rest of the st reet ,vas dry in spots 
( pag-e 36 line r- ro) . Between 5 :oo o'clock .P. M. on 
Novem ber 16, 1933, and S :oo o'doi.:k P. M . on Novem-
ber 17, 1933 (the day oi the injury) , the official tem-
peratu re at the Kew Jersey Ag ricultu ral Experiment 
Statio n two miles from the scene of the accident (pag!! 
18 linc r6) ha d reached a low of r5 degrees Fa hrenheit 
and a h igh o f 35 degrees Fa hrenhe it (page r3 line 38, 
page 14 line 2 ) . At 5 :oo o'cloc k P. :.\1. on No vember 
17, 1933, the temperatu re was 32 degrees Fahrenheit 
(p age 14 line 4) the freezing point (page 14 line 10). 
As a result o f the fa ll, ylainLifT~appellant, Isabella 
Sivak, susta ined a fracture of her kneecap (page 48, 
line J~) . T he fall occurred at betv,·een 4 :30 and j :oo 
o'd ock P. M. (page 29 line 28) . 

On tlws e facts, th e tri al Ju dge, in ferr ing that if the 
spr ink ling h2.d fro zen there wo uld have been actio:1abk 
neglig ence (p age 54 linc r .1-30), he ld that the plaintif.s-
appe llants had failed to prove the stTect was sprinkled 
so as to prod uce ice at the time (page 54 linc 30-40, page 
55 ) rnrnple tely dis regarding the testimony of plaintiff-
appdlant and the witness Leffer t s that there actually 
-..vas ice formed on the spr ink led street. 

POINT I 
THE TRIAL JUDGE ERRED 1:-1 GRANT-
ING THE MOTION FOR A NON-SUIT 
BECAUSE A PRIMA F ACIE CASE WITH-
IN THE PLEADINGS WAS PROVED. 

The t ri al cour t gra nted the motion for non-suit 
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solely on the groun <l that the plaint iffs-ap pellants had 
not proven what they alleged , i.e., tha t th e temperature 
at the time of the spr ink ling of the st reet was belo\\' 
rt Fahrenh eit (page 55 line 10) . 

ln a na rrow cons tru ct ion o f the testimony, leaving 
out all infc rrnce which plaintiffs-appdla nls are entitled 
ro draw from l.hc evidence addnc ed, th t trial court can 
properly reach sud 1 conclusion. 

Dut, actua lly, on beha lf of plaintiffs -appell ants, it 
wns proved that the st reet in spots was covered with 
ice (page 36 line 15, page 37 line 12), wh ich \•,,-as a 
thin layer of ice (pa ge 37 line 27, page 30 line 33), 
that an hour to an hour an d a ha lf befor e ( page 35 line 
40) the st reet had been spri nkled by dcfendan t-ap -
pellee's spri nkler (page 35 line 35 ) , that it was a dry 
day (page 20 line 30, page 15 line 22 ), tha t an ad-
:oining street was dry at the ti me ( page 21 line 26), 
and that in the preced ing '231/2 or 24 hour s, du ring 
which the sprink ling was done, th e officia l temperatu re 
had reached a low of J f Fah renheit and a high of 35° 
Fahrenheit (page 29 line 28, pa ge 18 line 36, page r3 
line 39, page 14 line 2) . 

From these pr oven fact s plainti-fh-appclla nts ar c en-
ti:led to dra w fair inf erences. As was said in Jack son 
v. Delaware L. & W . R. R. Co., I I I N. J. L. 487, : 

H\,Vhere the evidence mid the £nfere11ces 1·ea.so11-
ably arising therefrom will support a verdict for 
the plaintiff" ( ita lics ours), 

a motion for a non-sui t mu st be denie d. A mi fu rthe r : 

"In civil cases it is sufficient if the evide nce on 
the whole agrees with an d supports th e hypothesis 
which it is adduce d to prove . " 

The trial judge erred in reaching his conclus ion be-
rause the plaintiffs -appe llants were entitled to draw full 
inferences from the facts prove d. Such in ferences are 
that the street was spri nkled at a t ime whe n the wat er 
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froze into a thin film or a da ngerous layer of ice. 
The trial judge depended upon the lcst imony as to 

the temperature on the fo llowi 11g day (page Sj line 22). 
The t rial judge overlooke d the test imony of the wit• 

ness Sivak and the witness Leff erts that there a•as ia 
·where the injured pla-int-i_ff fell (pag e 23 line 28, page 
38 line 40). As lhe dissenting opinion of Justice Gar-
rison held , in Kingsley v. D. L. & W. R Co., 81 K. J. L 
536, 545 : 

"The fac t that the plain ti ff actually stepped into 
a space so left was not only some proof of its 
ex istence an<l size, bul also thal it cu<langeretl the 
saic~t o f those ... owe d a high clegree oi care 

so, here, the fact that the injur ed plaint iff fell on some 
ice was proo f that it was there an d pre sented a danger-
ous condition. 

POINT II 

THE JUDGMENT OF NON-SUIT WAS 
ERRONEOUS BECAUSE PLAINT IFFS-
APPELLANTS PRO V E D ACTIVE 
WRONG -DOING ON THE PART OF THE 
DEFENDANT -APPEL LEE AMOUNTING 
TO POSITIVE MISFEASANC E SUF-
FICIENT TO GO TO THE JURY. 

T he ru le state d in Har t v. Free holders of Union. 
57 N . J. L. 90, and all subse qu ent cases, is that 2. de-
fendant municipa lity is liab le for special damages i:t-
flicted by a common and public nuisance created not by 
its negl ect or negligence in performing a public duty, 
but by its active v1rrong-doing. This rule has been 
uniform ly held an d app lied ro many d ifferent types of 
wro ngs. 

Mcl-Iugh v. Hawthorn e B. & L Association, JI8 
?-L J. T ,. 78, defined a nuisance : 

I 

I 



"By fo rce of the common law every part of the 
street is so ded icated to the public that any act or 
obstruction whic h when left unpro tected unnece s-
sarily incommodes or impedes ils lawful use by the 
public, is a nuisanc e." 

The cases of Lydet.:ker v. F ree holde rs o f Passaic, 
9r N. J. L. 622, where the fac ts a re simi lar, an d A llas 
v. Borough of Rumso n, 115 N. J. L. 593. where th e 
rule is restated and the cases reviewed a re help ful. 

111 the Lydecker cas e, supra, t he minor plaintiff sued 
for damages susta ined when h is bicycle slipped and 
threw him on a publ ic stree t which had been recen tly 
covered with oil by the Stan da rd Oil Company of ~cw 
Jersey under contra ct with the coun ty . T he tr ial courl 
non•suited the plaint iff. 

The appellate <.·ourt stat ed : 

"In the pre,:;ent case all that the complaint ave rs 
is that rhe county negligently om itk<l to remo ve 
the oil fro m the highway, fai led to close it from 
use by the public, failed to warn persons not to 
use it, ancl fa iled to make it safe a f ter the spread -
ing of the oil rend ere d it s use dange rous_. all o f 
which are acts of om ission and no t of activ e 
wrongdoing ." 

These are mere charg es of negligence and as the 
court in its opin ion elsewhere state<l, v iz : 

"thus is charged the negligent non -performanc e 
by a munici pality of a public dut y which resulted 
in an alleged p11blic nu isanc.:e and the pro ofs applic-
able to lhis bra nch of the case did no t cxlen d 
beyond the ave rm ents in the compl aint " ( it alics 
ours) . 

The court ind icated that the fo rm of pleading was 
unfortunate and stat ed : 

"If the complaiul ha d cha rged and the proof 
sustained the comm ittin g o f an active wrong and 
not the neglig ent om ission to per fo rm a pub lic 
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duty, a diffe rent question would Le presented." 

Judgment was , therefore, affirme d. The facts couid 
well have support ed a charge of active wrong-doing 
and the county heltl liaLk for a nuisance created . 

I n the instant case th e fac ts ar e nearly i<lculical ex-
cept tha t th e street \.vas sprink led with water which 
turned to ice and cr eate d a nuisance and I.hat the injured 
plaintiff stepped upon it, thinking iL was water, slipped. 
fell and \\'as inj ured . T he c.:ornplaint properly charged 
act ive ,vrong- do ing on the pa rt of the municipali1y 
and hence shou ld have avoided a non-su it. 

ln the case o f Alias v. Doroug h of Rumson, supra, 
th is cour t said : 

" T he mis feasance consisted in the building of a 
ramp so fa shione d as lo constitul e a place of da:i-
ger. Tn constru ct ing th is slop ing passage-w2y, 
witho ut guard ra ils or ba r riers upon lhe adjoin-
ing g rou nd levels or ot her dev ice a<le(]uate to pro. 
tect aga inst injury persons exercising rca~onab!e 
care in the use o f the premises, the 
•,vas the activ e agent or instrument in the 
of a conditi on perilous to human safety on Janda 
devoted by it to a public foo tway extending to its 
municipal build ing ; it was di rectly resrons ible for 
the dangerous constru ction th at in Lile darkness 
o f night pa rticula rly, const itu ted an eyerprm nt 
men ace to the per sonal safe ty of the users of the 
premi ses. Th is is not a case of mere neglect Ly 
the mu nicipali ty or neg ligence in the performanc~ 
o f a public duty imposed upon it by law; nor iJ ii 
da ssa \Jle as the neglige nt perfo rmance of a puhk 
dut y directly imposed by law on its officers. 

Th e wro ngdoing here charged is no less than 
positive mis feasance wit hin the contemplation of 
ou r cases . J\Jisfeasa nce d iffers fr om malfcasa:1cc 
or nonfea sance. It has been defined as the wront 
fnl and inj ur ious exercise of lawfu l authority• ·· 

Similarl v, in th e instan t: case, the dcfendant -appellee 
was the aci:ive agent or inst rum en t in the creation of J 



condition perilous to huma n safet y on lands elevated 
Ly ii to a public street; it was directly respo nsible for 
c~ting that street with ice, all the more treach erou s 
because it did not appear tu be ice. 

The allegations am.Y pro o f do not stop with mere 
ntgligence in sprink ling the st reet which was done under 
ladul author ity. They go further and charg e and 
show that the City actua lly created a nuisance . 

It is difficult to conceive a situatio n more clearly 
setting forth an instance of positive misfea sane or ac-
ti1·c wrong-doing. 

On numerous othe r occasions our cour ts have held 
that such wrong-doing or posi tiv e misfeasanc e ap-
peared, 011 facLs less clear than here. 

In Hammond v. Monmouth Coum y, 117 N . J. L. 
11, the plaintiff was inj ured when his tru ck fell into 
an unlighted and unguarded ex ca vation in the highway. 
Recovery was allowed. 

In Cohen v. Town of Mor ristown, 15 Misc. 288 (not 
yet officially report ed) one count of the complaint 
alleged that plaintiff had suffer ed injury by falling 
from a bridge or culvert w ithout prote ctio n o f guard 
rails or barriers or adequate ligh ti ng facilit ies. l\ilotion 
:o ;;trike that count on th e g round it did not set forth 
a cause of action was denied. 

ln Buffington v. Atla ntic County, 167 Atlantic Rep. 
527 (not yet officially reported), the complaint a lleged 
that plaintiff was injur ed wh en th e automobile in Which 
she was a passenger collided with a large t ree within 
the boundaries of the road . Motion to strike the com-
plaint on the ground tha t it. failed to a llege a cau se of 
ar!ion \ras denied. 

In Van Zandt v. Bergen County 79 Fed. Rep . 2nd , 
jo6, thr U. S. Circuit Court of Appeals , Third Circu it, 
~Mrsed a judgment for the defendant where the 
plaintiffs suffered injury afte r dri ving their autom oLile 
into unguarded excavations in a pub lic highway . 

. ,nd in !he case sub judfre the t r ial judge indicate d 

I 
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that he, too, thought thi s case, were the proof stronger, 
presente<l an aclio n o f active \.vrong-doi ng as may be 
seen from his word s : 

" It seems to the com t that if the ior in-

stance, should go out on Chr istmas 
thermomete r '.vas ro or T 5 degrees f. and clean 
di fferen t st re ets so as to ha ve the m nice and clez.n 
fo r Christma s, that then we would come very dos.: 
to havin g a case of act ive neglige nce in the clean 
ing of th e str eets because they are not compdltd 
to clean them with water" (page 54 line 16-30'!. 

Spre ad ing a thin film of ice over a public sued 
devoted to puhlic use is the allega tion and prooi herein. 
In Allas v. Roro ugh o f Rumson, supra, it was hel<l: 

"T here is an obvious d istinct ion between keep, 
ing a higlrn,.ay free o f nuisance and affir:na:ire~ 
creat ing one. ln tht:: one cast: it is mere neglect 
o f a publi c duty fo1· wh ich there is no actio:1 for 
a privat e injury; in the other there is 1>0sitive mis-
fea s:.m ce.'' 

and again : 

"not upo n the def endan t's relat ion to the 
by reason of bt::ing charge d wilh the 
pai ring it, but upo n the quest ion whether 
st ruc tio n ,,,as placed in the high way Uy the defer.[-
ant or tht:: defenda nt's servant. This would se~::: 
10 be upon the theory of acti ve wrong -doi11g, ar.J 
so may be classi fied as an ungua rded excava1m 
on a public highway and likew ise the unproteat'd 
ramp or sloping passageway upon a public foo:ii:ig 
such as we have here." 

Can it be sa id that rn ati ng a public ~trcet with icei; 
not an obstruction to saie travel thereo n ? 

CONCLUSION 

It is respectfu lly sub mitted, therefore, that : (I) 1ltr1 
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are sufficient allcgaLions in the plead ings to present a 
question for the jury, with sufficient proo f of those 
allegations that the street had been spri nkle d a short 
lime before the inj ury with wate r which turne d to ice, 
coated the st reet with ice in spots, thereby creating a 
dangerous and ha:,;ard ous conditi on amounting to a 
nuisance, an<l becom ing a quest ion for the jury, and; 
(2) thal by reason of the clea nin g of the stree t in th is 
fashion so as to create a nui sa nce, the de fendant mu-
nicipality was gu ilty of act ive wrong -doing which 
amounted to pos itive mi sfeasance withi n the m eanin g 
of the cases cited, entitling the p laintiffs -appellants to 
go to the j ury. 

lt is further resptctfu lly submitle <l that judgment 
of non-suit should be reve rsed. 

THEODORE STRONG & SoK, 

Attorneys of Pla ittt£ffs -Appellattts. 

STEPHEN V. R. S T RON G, 

Of Coiins el. 

I 
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) New Jer sey 
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BRIEF OF DEFENDANT-APPELLEE 

STATEMENT OF FACTS 

Plainti[-appellanis ' appea l from a judgment of 
11~fon-Suit', entered in their action for personal 
injnries snstnined by Isa bella Sivak. The plaint iff-
appellants by their pleadings alleged that the 
defondant-appellec caused Centra l Avenue, in the 
City of New Brunswic k, to be sprinkled with water 
on }fovember 17, 1933, while the temperature was 
below 32 degrees Falirenheit, and that said water 
froze and turned to ice ( s. c. page 4, lines 21 to 
~l). That plninliff- app ellant, Isabella Sivak, 
while walking upon said Central Avenue, slipped 

I 
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wilne,~s "N ichols" can, at the outset, be dis re-
garded. He testified, in answer to the Court's 
question, as follows: 

Q. Mr. NicholR, this low tem perature oc-
curred some time bet~Neen five o 'clock in the 
afternoon of the previous day and five o 'clock 
that afte rnoon, is that correct 1 

A. Yes, sir . 
Q. Presumably some time dur ing the pre -

vious night , is that correcU 
A. Yes, sir. 
Q. And the high temperature occurred 

within some time during the day of ~ovember 
17th, is th at correct 7 

A. Yes, sir (page 19, lines 10 to 19). 

Eveu these temperatures ·were not taken in the 
open air , or in the sun, but in a cag·c protected 
from the direct r ays of the sun, by a double roof , 
and by venetian blinds ou the sides (page 17, lines 
19 Lo 28). 

The trial court logically concluded from all of 
the testimony ·of the ·witness Nichols tlrnt at that 
time of the year t.he greatest warmth eomes during 
the afternoon, and that the chill contcs ,vith night-
fall and sun-do\Yn. Since the temperature expert 
Xichols testified t.hat the temperatnrn- at 5 P. M:. 
was 32 degrees (page 14, lin es 6-7), and since the 
time of the sprinkling of the street is placed by 
the witness Lcfferts at one, or one arnl one-half 
hours earlier t11an 5 P. M. (page 35, lines 35-40) 
the temperature at tlrn time of the sprinkling of 
the street wa s necessar ily above 32 degrees 
l1'ahrnnheit. It is necessanr to remember that even 
these tcmpera tur,es ,vere t~en two miles from the 
poii1t of accident, and in a sun-protected cage, 
from all of w]1ich it is obvious that the inferences 
reasonably ari sing from this testimony failed to 

' 

' 

I 
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suppo rt the contentio ns of the pl aintiff, and does 
not ag ree witl1 and suppor t the hypothesis which 
it was adduced to pro ve as set forth in the com-
plaint and open ing of counsel. 

Appellant realizi.11g lhal her proof before th, 
court failed to sustain her uasc within the plead-
ings, now attempts to argue that irrespective of 
the posit ive evidence adduced by herself , that the 
tempe-rature ,,,as not below freezing at the time 
the accident occurred, and also at the time the 
sprinkling was done by the Chy, there was testi-
mony by the plain tiff l.ier~elf, and the ,vitness 
Le:fTerts, tha t at the t ime she fell she noticed a 
thin film or covering of ice on the strnei at the 
place where t he accident occurred. The fact that 
there was some ice upon the st r eet ai the time the 
plaintiff fell, would not justi fy (.he jury in pre-
suming that this ice was form ed by reason of the 
sp r inkli ng ·of Lhe s i ree1, l>y Lhc City, one, or one 
and one-half hour s befo re th e accident, becau~e 
many oilier agencies may have intervened, and 
undoubt-edly diU. int ervmie, to have caused the 
formation of this ice at the tim e of the occurrence 
of the accid ent, or a short time preceding ii. It is 
110 e:xagge 1·at ion to state, that regar dless of street 
sprink lings, it is most unusual for any city street 
Lo be entirely free from ~omc wet areas, particu" 
larly where there are holes and crevices in the 
si'reeL, as testified to by the witness Lefferts in this 
case (page 43, lin es 10 to 15) . 

rrhc inuendos and ins inuations relied upon by 
the appellant, nrc certai nly not inferences reason-
ably aris ing from th e evidence, and consequently 
do not bri ng their case withi n the irue rule as laid 
down in Jackson vs. Delaware, Lackawwnn<J and 
Western Rail way Coinpwny, 111 N . J. L. 487. 
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On page 4 of appe J1ant's br ief is I.he fo llowing 
Etatement: 

"The tria l ju dge depen ded upon the tes ti-
mony as io ihe temperature 'on th e following 
day' (page 55, line 22) ." 

The ruling of the trial court did not depend upon 
the testimony as to the temperature on the follow-
ing day. The frin l court simp ly pointe d out that 
since all the tempera ture r ea dings are t aken from 
5 P. M. one clay to 5 P. M. the next clay, tha t the 
temperature from 5 P. M. on the day of the acci-
dent to 5 P. M. th e next day, did -not once go below 
31 degrees Fahrenh eit, and that probably some 
time during the uigllt . 'l'hc cour t r easonably con-
c!ndcd from this, that in the earl ier af ter noon of 
Xovembcr 17th, when the place where t110 accident 
o~urrcd was spr in kled, th at the te mperature was 
necessarily much above 32 degrees Fahrenheit , so 
tbat it conclusively appea r s from the plain t iff's 
ease that nt the time of Lhe sp rinkling of Central 
Avenue the temperaiure was in fact above 32 
degrees F,nhrenheit, an cl that the appe llant s con-
sequently faile d io -establish a prim a facie case, 
within their plead ings, and upon the iss ues tr ied. 

P0'1NT II 

Neither active or passive wrong-doing on the part 
of the municipality waa proven by Plaintiff-Appellants. 

The City admits that sin ce the decision of this 
court in Alias vs. Rmnson-, 115 N. J. L. 593, an y 
doubt which m:rv theretofore have existed as io 
the liability of mu nic ipa lit y for fl.ctive wro ng -
doing, has been clar ified an d settled. In t.be iu stant 
case, however, plain tiffs were non sui te d; becau se 
they failed to show an y wrong-doing, eith er acti ve 
or passive, on the par t of the City to their detri -
ment. 



Although R eilly vs . City of New Bnmswick, 92 
N . J. L. 547, is no t referr -e<l to in t he cases col-
lecte d in MT. J ustice H cher's opinion in Alias vs. 
Ru1ns on, s,npra, it seems iha t the rule of law laid 
down there by thi s court has been overru led; at 
any r at e, when app lied to facts such as that case 
prese nted . 

In the instant case plainti ff-appellants failed to 
make oui a prima facie case as set forth in their 
complai n t, and in their opening; and fail ed to show 
any wro ng-doing on behal f of th e City as charged 
in their pleadings . 

CONCLUSION 

Ii is therefor e respectfully submitted that on 
the plead ings and proofs as presented to the court 
below, no p rima fac ie cas e was presented, entitling 
plaintiff-app ellan ts to be llear<l by a jury. 

1t is fur ther respectfu lly submitted that the 
judgment of " nonsuit" shou ld be sustained. 

PAUL W. Ewn.o, 
Attorn ey for a,nd of Cow,1,Sel •with 

Def erHla,nt-Appellee. 

This app eal will be nr g ,rnrI orally for c1cfcndan[ 
appellee by PAUL \V. F.wrxG, City Attorney . 
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