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Notice of Appeal.
(Filed March 21, 1938.)

Newr Jersey Supreme Court

Mippresex County.

IsaBeLna Sivax and ANDREW
S1vAK,
Plaintiffs,
Action at Law.
2 Notice of
Crry or New BruNSwICE, Aozl

a municipal corporation,
Defendant.

To Thomas H. Hagerty, Esquire,
Attorney of Defendant.

Take nNorror that the plaintiffs appeal to the
Court of Errors and Appeals from the whole of
the judgment entered in this cause.

Turopore STrRONG & Sox,
Attorneys of Plaintiffs.

Service of the within is hereby acknowledged
this 17th day of March, 1938.

Taomas H. Hacerry,
Attorney of Defendant.




Grounds of Appeal.
(Filed April 5, 1938.)

NEW JERSEY COURT OF ERRORS
AND APPEALS.

10 IsaBerra Sivax and ANDREW

Svax, On Appeal
Plaintiffs-Appellants, irom the
New Jersey
vs. Supreme
Court.
Cmry or New Brunswick, Cronneit
a municipal corporation, Appeal.

Defendant-Appellee.

To Thomas II. Hagerty, Esquire,
Attorney for Defendant-Appellee:

Taxke ~vorice that the plaintiffs-appellants state
the following grounds of appeal:

1. Because the trial Judge upon the trial of
this cause ecrroneously granted the motion of
defendant-appellee, through its counsel, for a non-
suit.

2. Because the judgment of non-suit was er-
roneously entered herein.

Dated—April 4th, 1938.

TrEoDORE StrRoNe & Son,
Attorneys for Plaintiffs-
Appellants.

Service of the within is hereby acknowledged
this 4th day of April, 1938.

Tuomas H. Hacerry,
Attorney for Defendant-
Appellee.




Judgment Record.

NEW JERSEY SUPREME COURT,

Mippresex Counrty.

IsaBerra Stvak and Anvrew

SIvaK, Judement

Plaintiffs, Record.

vs. Action at Law.

On Postea.

Crry or NEw BrUNSWICE, Judgment

a municipal corporation, of Non-Suit.
Defendant.

Tromas H. Haeerry, Attorney.

Summons.

City of New Brunswick, a municipal corpora-
tion the defendant in this cause was summoned
to answer unto Isabella Sivak and Andrew Sivak
the plaintiffs therein in an action at law upon the
following complaint :

(Summons issued: April 3, 1935.)
Complaint.

Plaintiffs Tsabella Sivak and Andrew Sivak, re-
siding in the City of New Brunswick, in the
County of Middlesex and State of New Jersey,
say:

Fmst Count.

1. They are husband and wife.
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Judgment Record—Complaint.

2. On or about November 17, 1923, defendant
was, and still is, a municipal corporation, organ-
ized and existing under and by virtue of certain
acts of the Legislature of the State of New Jer-
sey.

3. As such municipal corporation, it became
and was the duty of defendant, to keep and main-
tain its public streets, and in particular its cer-
tain street known as Central Avenue, in good
repair and condition, and to keep and maintain
them in a reasonably clean and sanitary condi-
tion, for the convenicnce, safety and health of its
citizens, and plaintiffs in particular; and to use
reasonable care with regard to.the safety of its

citizens in keeping and maintaining said public
streets as aforesaid.

4. Notwithstanding its duty as aforesaid, de-
fendant, by its certain agent, servant or employec,
negligently, carelessly and recklessly cleaned its
certain public street known as Central Avenue,
by having the same sprinkled with water on No-
vember 17, 1933, when the temperature was be-
low 32 degrees Fahrenheit, causing said water to
turn into ice upon said Central Avenue and cre-
ating thereby a condition, dangerous and hazard-
ous, and without due or reasonable care for the
safety of those using said Central Avenue.

5. By rcason whereof, plaintiff, Isabella Sivak,
with due care for her safety, walked upon said
Central Avenue and slipped upon said ice and
fell heavily to the pavement.

6. By reason whereof plaintiff, Tsabella Sivalk,
sustained severe and permanent personal injuries.
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Her right patella or knee cap was fractured, she
suffered severe and permanent bruises, contu-
sions and lacerations, and her nervous system was
shocked and permanently injured, and she sus-
tained divers other injuries.

7. By reason whereof, plaintiff, Tsabella Sivak,
underwent great pain and suffering, and does and
in the future will undergo great pain and suffer-
ing, and was and will be prevented from attend-
ing to her usual work and business and thereby
was and will be deprived of large sums of money
which she otherwise would have earned.

Plaintiff, Isabella Sivak, demands as damages
on this Count, from the defendant $15,000.00.

Secoxp Count.

1. Plaintiff, Andrew Sivak, repeats paragraphs
1,2, 3, 4,5, 6 and 7 of the First Count.

2. By reason whereof, plaintiff, Andrew Sivak,
lost and was deprived of the benefit, aid and as-
sistance of plaintiff, Tsabella Sivak, in and about
his home and work, and was and will be forced
and obliged to pay, lay out and expend large sums
of money in an endeavor to heal and cure the said
Isabella Sivak of her injuries aforesaid and suf-
fered and sustained and will suffer and sustain
other losses and expenses.

Plaintiff, Andrew Sivak, demands as damages,
from the defendant, on this Count, $1,500.00.

Treopore StrONG & SoN,
Attorneys of Plaintiffs.

(Filed: June 10, 1935.)
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Judgment Record—Answer.
Answer.
City of New Brunswick, a municipal corpora-
tion in the County of Middlesex and State of New

Jersey, answering the plaintiff’s complaint says
that:

Axswer To Firsr Count.

1. Without affirming or denying the allega-
tions contained in paragraphs one and three, de-
fendant leaves plaintiffs to their proof thereon.

2. The allegations contained in paragraph two
are admitted.

3. The allegations contained in paragraphs
four, five, six and seven are denied.

AxswEr To Seconp Count.

1. Defendant here repeats paragraphs one,
two and three of the answers to the first count
and makes them part hereof.

2. The allegations contained in paragraph two
are denied.

OBJECTION T0 COMPLAINT.

Jomplaint does not state facts sufficient to con-
stitute a cause of action against the defendant,
City of New Brunswick, and defendant reserves
the right to move to strike out said complaint at
the trial.
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First SnparaTE DEFENSE.

Defendant City of New Brunswick denies that
it was guilty of any negligence which caused the
alleged injury to plaintiff Isabella Sivak.

SEcoND SEPARATE DETENSE.

Defendant denies that it was guilty of any neg-
ligence which caused the alleged injury to plain-
(iff Tsabella Sivak, and says if plaintiff Isabella
Sivak was injured it was caused solely through
the negligence of said plaintiff.

TaRD SEPARATE DEFENSE.

Defendant alleges that plaintiff, Isabella Sivak,
was guilty of econtributory negligence.

Fourre SEPARATE DErENSE.

Defendant is a municipal corporation, and at
the time of the alleged injury to Isabella Sivak,
it was engaged in governmental duties and func-
tions and because of which defendant is not liable
for the acts complained of.

Frera SEPARATE DETENSE.

Defendant is a municipal corporation, and at
the time of the alleged injury to plaintiff Isabella
Sivak, it was engaged in the performance of a
public duty imposed by law and not for profit,
and because of the same it is not liable for the
acts complained of.
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Judgment Record—I~Reply.
Stxte SpraraTE DErBNSE.

Defendant is a municipal corporation, and at
the time of the alleged injury to plaintiff, Isabella
Sivak, it was engaged in governmental functions
and execution of powers of a general character
delegated to it for the welfare and protection of
its inhabitants and the gemeral public and be-
cause of which it is not liable for the acts com-
plained of.

Tuomas H. Haeerry,
Attorney of Defendant.

(Filed: May 24, 1935.)
Reply.

Plaintiff, replying to the answer of the defend-
ant, says that:

1. Plaintiffs deny the allegations of the First
Separate Defense.

2. Plaintiffs deny the allegations of the Second
Separate Defense.

3. Plaintiffs deny the allegations of the Third
Separate Defense.

4. Plaintiffs deny the allegations of the Fourth
Separate Defense.

5. Plaintiffs deny the allegations of the Fifth
Separate Defense.
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6. Plaintiffs deny the allegations of the Sixth
Separate Defense.

7. Plaintiffs deny the allegations of the Objec-
tion to Complaint.

TreopoRE StRONG & SON,
Attorneys of Plaintiffs.

(Filed: June 10, 1935.)

Postea.

This case was tried before Judge John C. Bar-
bour with a jury at the Middlesex Cireuit on April
13, 1937. At the end of the plaintiffs’ case de-
fendant moved for a judgment of non-suit where-
upon the Court did order a judgment of non-suit
and taking the case from the jury adjudged that
plaintiffs’ complaint be dismissed with costs.

Judgment.

Whereupon it is adjudged that the complaint
of the plaintiffs be dismissed and that the defend-
ant City of New Brunswick, a municipal corpora-
tion, do recover of the said plaintiffs Isabella

Sivak and Andrew Sivak its costs
Costs $51.50 which have been taxed at the sum
of Fifty-one dollars and fifty cents.

Judgment entered and signed April 16, 1937.

Tromas J. Brogax,
Chief Justice,
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Judgment Record—Certificate.

Clerk’s Certificate.

I, Frep L. Broobcoop, Clerk of the Supreme
Court of the State of New Jersey, do certify that
the foregoing is a true copy of the judgment en-
tered in the above stated cause as the same re-
mains of record in my office.

In restiMony wHEREOF I have set my

hand and the seal of said Court at Tren-

(Seal) ton, this twenty-third day of March, A. D.
nineteen hundred and thirty-eight.

Frep L. Brooncoon,
Clerk.
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Opening Statements.
Testimony.

NEW JERSEY SUPREME COURT,
Mippresex County.

April Term, 1937.

IsoBErLa SwAx and ANDREW
Stvax,
Plaintiffs,
V8.
Crry or New Bruxswick,

a municipal corporation,
Defendant.

Transeript of a portion of stenographer’s notes
of evidence in the above entitled cause, taken be-
fore Hoxn. Joux C. Barsour, Judge, and a Jury, at
the Middlesex County Court House, New Bruns
wick, New Jersey, on the 13th day of April, 1937.

Appearances:

Trropore StRONG & SoN,
Attorneys for the Plaintiffs.

Stepreny V. R. Srrone, Hsq., (present).
TrropORE STRONG, Hsq., (present).

Tromas H. Hacerry, Esq.,
Attorney for the Defendant, (present).

Wiiiam D. Daxserry, Esq., (present).

(Mr. Strong made an opening statement to ‘the
jury on behalf of the plaintiffs, during tlie course
of which the following took place) :
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Lowis H. Nichols, for Plaintiff s—Direct,

Mr. Strong: And, therefore, created a nuisance.

Mr. Hagerty: He says that we created a nui-
sance. That is not pleaded, if your Honor please.

The Court: This action, as I read the complaint,
is based upon an allegation of sprinkling the
streets when the temperature was less than thirty-
two degrees Fahrenheit.

Mr. Strong: That is true.

The Court: And, of course, you should confine
yourself, Mr. Strong, to that which is within the
pleading.

Mr. Strong: That is true. It is for the Court
to determine whether it is a nuisance.

(Mr. Strong continued and completed his open-
ing statement to the jury.)

Mr. Hagerty: If the Court please, I will waive
my opening before the jury and will rely upon the
defenses I have set forth in my answer. If the
Court wants me to read the defenses to the jury,
I will.

The Court: It might be wise for you to read
them to the jury at this time.

(Mr. Hagerty read the defenses to the jury on
behalf of the defendant.)

Louts H. Nicuovs, called as a witness on behalf
of the plaintiffs, being first duly sworn, testified
as follows:

Direct examination by Mr. Strong:

Q. What is your occupation? A. Foreman.
Q. Employed by whom? A. Agricultural Hx-
periment Station.
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Lowis H. Nichols, for Plamiiffs—Direct.

Q. That is the State of New Jersey, is it? A.
Yes, sir.

Q. Now, in the course of your employment you
also keep records of weather readings? A. I do.

Q. Does that include the temperature on dif-
ferent days? A. Yes, sir.

Q. Did you take the reading of the temperature
on November 17, 1933? A. Yes, sir.

Mr. Hagerty: I object, unless we find out
where he took this temperature or reading.
The Court: Yes.

By Mr. Strong:
Q. Where did you take this temperature? A.

On the weather tower located on the Agricultural
Tixperiment Station grounds.

By Mr. Hagerty:
Q. At where? A. New Brunswick.
By Mr. Strong:

Q. How far is that from the City of New Bruns-
wick? A. From the center of the city?

Q. Away from here. A. About two miles.

Q. Now, did you keep a record of your readings
on November 17, 19332 A. Yes, sir.

Q. Will you refer to them, or can you give us
from your own recollection the high temperature
for November 17, 1933? A. T have the record
right here.

Q. Will you refer to it, please? Was the recor d
made by you? A. Yes, sir.

Q. Will you give us the high temperature for
November 17, 1933? A. The maximum or high
temperature was thirty-five.
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Q. And the low temperature for that day? A.
Was fifteen.

Q. What was the temperature at five o’clock
on that day? A. Thirty-two.

Q. Those temperatures you give us are Fahren
leit, are they not? A. Yes, sir.

Q. And thirty-two is the freezing point? A.
Yes, sir.

Mr. Strong: Cross examine.

Cross ewamination by Mr. Hagerty:

Q. What kind of day was it that day, Mr.
Nichols? A. It was clear.
Q. What time did the sun come up that day?

A. That I could not say.

Q. Well, was the sun out at all that day? A.
Yes, sir.

Q. Do you know what time the sun went down?
A. I don’t keep that record.

Q. What time was the low temperature taken?
A. We read our temperatures at five o’clock.

Q. In the morning or afternoon? A. After
noon. We take the thermometers there to record
the high and low temperatures.

Q. So, you say that the low temperature was
at five o’clock in the afternoon? A. No, sir.

Q. When was that? A. The low temperature
was some time during the night.

Q. When was that taken? A. I say, the tem-
peratures are taken at five o’clock. We take them
once a day only.

Q. And how are they taken? A. By reading
the Government thermometers.

Q. Now, when you say at five o’clock it was
thirty-two, is that the low temperature for the
day or the high? A. Well, no, it is not either.
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Louis II. Nichols, for Plaintiffs—Cross.

Q. Well, now, all right, for that day you said
the temperature at five o’clock was thirty-two?
A. Yes, sir.

Q. Now, is that the cold part of the day or is
that the warm part of the day? A. Well, it is
cooling off. The warmest part of the day has
passed.

Q. Have you got the temperature for the warm-
est part of the day? A. I read it as thirty-five.

Q. Thirty-five. What time was that? A. That
I could not say, because I haven’t——

Q. What? A. I don’t make a record of that.
We don’t make an hourly reading.

Q. You can’t say whether the sun was out that
day? A. The sun was out.

Q. You can’t say when the sun came up? A.
All T can say on that, according to the Govern-
ment specifications, if the sun is out all day with
the exception of about three-tenths of the day, it is
considered as clear, so, according to my readings
I would say that it was clear; the sun was out all
day.

Q. How could the thermometer show fifteen and
thirty-five at the same time? A. They are spe-
cial thermometers of the United States Weather
Bureau, Department of Agriculture.

Q. Yes? A. And showing—they show the max-
imum and minimum temperatures for the day, and
they are re-set again at five o’clock when we take
the readings of the temperatures.

Q. Now, do I understand you, then, that the
Government relays news as to the temperatures?
A. No, sir, I relay it to the Government.

Q. Now, don’t you get some of your tempera-
tures at Trenton, New Jersey? A. Not my tem-
peratures, no. The temperatures on this sheet
here are taken all at New Brunswick.
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Louis H. Nichols, for Plaintiffs—Cross.

Q. Can you tell, Mr. Nichols, at five o’clock in
the afternoon, what the temperature was the night
before or the day before? A. From five o’clock
until five o’clock, we can tell the maximum and
minimum temperatures by the——

Q. How? A. By the instrument that we have
there, Government instruments official.

Q. Then, what instrument shows the fifteen and
the other thirty-five? A. I beg your pardon?

Q. What instrument is it that shows the fifteen
and the other thirty-five? A. We have one ther-
mometer that shows the maximum temperature,
and another thermometer that shows the mini-
mum, and we read those two.

Q. At the same time? A. At the same time.

Q. Well, can there be a maximum and a mini-
mum at the same time, temperature? A. No.

Q. Well, then, how do you arrive at thirty-five
and fiftcen? That is what I am trying to get at,
Mzr. Nichols. If you read them the same time, you
can’t give a temperature of thirty-five— A. The
instruments are so constructed—if you care to, I
will explain the instruments to you.

Q. Well, it might be— A. On the maximum
thermometer there is a small obstruetion at the
base of the column, just.an opening enough so as
the temperature increases, the mercury is pushed
by that obstruction; and, then, as the temperature
decreases or goes down, the temperature—or the
mercury stays up above the obstruction in that
column, which will give you the maximum read-
ing. To get that back to normal, you have to spin
that very violently to get it back, so you can get
the set temperature or the present temperature.

When we read the instruments, on the minimum
thermometer, that is worked a little differently
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Louis H. Nichols, for Plaintiffs—Cross.

there—ether, I believe, it has—where it comes
from the top down, there is a small bar in the
column. The ether as it grows colder expands
and shoves the small bar down. As it gets warmer,
the ether leaves the bar where it is at and goes
back up to normal again, and that stays there.

Q. When are these thermometers set to get the
temperature used the next day? A. At five
o’clock. When I take the reading, I set them.

Q. That is, do you read from five o’clock in the
afternoon until five o’clock the next morning?
A. Yes, sir.

Q. And, then, you don’t take the temperature
again from five o’clock one afternoon until five
o’clock the next afternoon? A. No, sir.

Q. And, then, do they—does this highest tem-
perature show in the sun or in the shade? A.
That is in a cage constructed by the United States
Weather Bureau standards. It has venetian
blinds on the sides of it so the air can get to it,
and a double roof on it so that the sun is not hit-
ting it at any time.

Q. So, it is not taken in the sun, is it, Mr.
Nichols? A. No, sir.

Q. Then, you don’t know the temperature on
the pavement, then, Mr. Nichols? If this pave-
ment, as they allege, was sprinkled in the after-
noon and the sun shone on that pavement,
wouldn’t the temperature be different with the
sun on that pavement?

Mr. Strong: I object to that, if your
Honor please, as calling for a conclusion;
in the second place, there is no testiniony
it was. g .

The Court: He has testified to tempera-
tures, and has explained under what condi-
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Louis I. Nichols, for Plaintiffs—Re-direct.

tions these temperatures were taken, the
construction of the box or container in
which these thermometers were. He has
testified as to the reading of those particu-
lar thermometers. I do not understand
that he has been qualified as an expert on
temperatures, except to tell what the ther-
mometers read. It may be that he is, but
it does not yet appear. I will sustain the
objection.

By Mr. Hagerty:

Q. Your thermometers, Mr. Nichols, show tem-
peratures taken out at the Experimental Station,
two miles from the scene where this accident is
alleged to have occurred, and in the shade, is that
right? A. They are in this little building, yes,
sir.

Q. Can you tell what the temperature at any
point in the City of New Brunswick would be at
two o’clock in the afternoon and at five o’clock
in the afternoon? A. No, sir.

Mr. Hagerty: Then, T move his testi-
mony be stricken.

The Court: It will be allowed to remain
for what it is worth.

Mr. Hagerty: That is all.

Re-direct examination by Mr. Strong:

Q. Just one question, Mr. Nichols. As I under-
stand from your testimony, the low temperature
of fifteen degrees occurred prior to five o’clock on
November 17, 19337 A. Yes, sir.

Mr. Tlagerty: I object to that. Tt is
irrelevant and immaterial.
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Mr. Strong: That is the only question T
ask.

The Court: Well, I don’t think it is quite
proper re-direct.

By the Court:

Q. Mr. Nichols, this low temperature oceurred
some time between five o’clock in the afternoon of
the previous day and five o’clock that afternoon,
is that correct? A. Yes, sir.

Q. Presumably some time during the previous
night, is that corrveet? A. Yes, sir.

Q. And the high temperature occurred within
some time during the day of November 17, is that
correct? A. Yes, sir.

Q. But you have no means of knowing at what
time the temperature reached this maximum and
commenced to fall? A. Only from past experi-
ence in watching the gauge is all.

Q. But you made no record of it? A. No, sir.

Q. ITave you your record of the 18th with you?
A. Yes, sir. T have the whole month here.

Q. Well, was the 18th a warmer day or a colder
day than the 17th? A. It was warmer, thirty-
eight was the maximum, and thirty-one was the
minimum.

Q. The minimum between five o’clock in the
afternoon of the 17th and five o’clock in the after-
noon of the 18th was thirty-one? A. Yes, sir.

Q. All right. How about the day before, the
16th reading? A. Maximum was twenty-eight;
the minimum was fourtecn.

The Court: All right.
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IsoBELLA Sivax, one of the plaintiffs, called as
a witness in her own behalf, being first duly
sworn, testified as follows:

Direct examination by Mr. Strong:

Q. Mrs. Sivak, you are one of the plaintiffs in
this suit? A. T beg your pardon?

Q. You are one of the plaintiffs bringing this
suit? A. Yes.

Q. And you are the wife, are you not, of An-
drew Sivak? A.TI am.

Q. Where do you live? A. 158 Louis Street,
New Brunswick.

Q. 158 Louis Street? A. New Brunswick.

Q. 1 want you to talk loud enough, now, so
that everybody on this jury can hear you. A. All .
right.

Q. Did you live there in November, 1933? A.
Yes, T just moved there.

Q. I see. You were injured on November 17,
19332 - A. 1933, yes.

Q. What sort of day was it? A. Well, to my
recollection, it was sort of—the sun was out, but
not all day. It would come out and it would hide
again. The sun was out, but it was cool.

Q. Did it rain or snow on that day? A. No.

Q. Now, some time in the afternoon, did you
leave your house? A. I was out earlier in the
afternoon.

Q. 1 see. At the time you were injured, were
you going on any errand? A. Yes.

Q. Where were you going? A. I was going
to the store to do my shopping.

Q. Your house is on Louis Street right necar
Central Avenue, is it not? A. Yes, the last house
on Louis Street.
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Isobella Sivak, Plaintiff—Direct.

Q. Up to the point where you started to cross
Central Avenue, will you tell us just what move-
ments you made? A. At the time of the acci-
dent?

Q. Just before the accident. A. Before the acel-
dent, well, I left the house to go to the stores,
and I walked across the street.

Q. Across what street? A. Louis Street, and
there is a dirt path, it is not very long. I walked
that through the property there, and I still took a
few more steps to the door of the store there,
to cross there, and I got about, I believe, maybe
half way——

Q. Well, now, just a second. You took this
catty-corner path and went a few more steps on
CUentral Avenue, did you? A. Yes.

Q. And then started across? A. Yes.

Q. Well, now, as you crossed Louis Street in
front of your home, what was the condition of
that street? A. Well, it looked sort of wet.

Q. Louis Street? A. Oh, you mean, Louis
Street?

Q. Yes, the street your house was on. A. Louis
Street was all right. It was dry, nothing there.

Q. As you came to Central Avenue, did you
notice that street? A. Yes, I did.

Q. What was its appearance? A. Well, it
looked sort of wet like, as though it had been wet,
the whole street.

Mr. Hagerty: I object to that.

By the Court:

Q. Just a minute, now. Just tell what you saw,
not what you— A. Yes, that is what I saw in
front of me. It looked sort of, well, wet, and L
started to walk across the street, and I got about,
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T believe, half way across, and there must have
been some ice. I slipped on it.
Q. Not what there must have been.

Mr. Hagerty: I ask that it be stricken
out.
The Court: That will be stricken out.

By Mr. Strong:
Q. You got half way across, and did you go
down? A. Yes.
Q. How did you go down? Did you slip?
Mr. Hagerty: Well, now, if the Court
please. Just a minute. Let the witness
testify.

A. T slipped.

The Court: Just a minute, now.

Mr. Strong, don’t lead your witness on
the very crux of the whole case.

Mzr. Strong: I beg the Court’s pardon.

By Mr. Strong:

Q. How did you happen to fall down? A. I
slipped. My leg, I feel, T believe, went under me.
I could not get up. I didn’t lose full conscious-
ness. I wasn’t fully conscious, I don’t believe.
I imagine I screamed.

Mr. Hagerty: Now, if the Court
please

By the Court:

Q. Not what you imagine. A. Well

Q. Just tell what did happen. A. You know,
when you fall like that, I don’t know. You just
can’t explain it.
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By Mr. Strong:

Q. At any rate, you were on the ground?

By the Court:

Q. Well, don’t tell us anything that you can’t
explain. Just tell us what you can explain and
what you really do remember.

By Mr. Strong:

Q. And then you were on the ground, as I un-
derstand it?

Mr, Hagerty: I object to that as leading.

The Court: She said she couldn’t get up.

Mr. Hagerty: I don’t think she ever got

to the ground. Mr. Strong put her on the
ground.

The Court: No, she said she could not
get up.

By Mr. Strong:
Q. Now, did you determine then what was on
the street— A. Yes.
Q. (Continuing) that made you fall? A. Be-
fore someone came to my aid, I felt ice around me.
Q. You felt ice around you. Well, now, were
there big blocks of ice around there?
The Court: Oh, Mr. Strong.
Mr. Hagerty: I object to that, if the
Court please.
Mr. Strong: I will withdraw it.

By Mr. Strong:

Q. What appearance did the ice have? A. Well,
there was—when I looked, there were ice in spots,
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and in other spots like and the places, it was sort
of wet like.

Q. Well, now, who lifted you up? How did you
get up? A. Some young man came to my aid.

Q. Isee. Where did you go after that? A. To
the hospital.

Q. Middlesex Hospital? A. Yes, to Middlesex
Hospital.

Q. How long were you in Middlesex Hospital?
A. From eleven to thirteen days, I believe.

Q. Do you recollect that operation that Dr.
Nafey performed on you? A. Yes, Dr. Nafey
performed the operation.

Q. Do you remember wearing a cast after that?
A. Yes, I did.

Q. After you got out of the hospital, where did
you go? A. Home, to 158 Louis Street. I was
taken home.

Q. Were you up and around then or were you
in bed? A. No, I was in bed.

Q. For how long were you in bed? A. Well, I
don’t remember exactly, but I do know at Christ-
mas, still with the cast on, I was up on crutches.
I was helped in to see the Christmas tree. That
I remember.

Q. After that, were you in bed or up and
around? A. Not up and around. Some time in
bed, and some time up.

Q. Did you come out of your house? A. No, [
could not.

Q. When did you go out of your house? A.
Well, I was still unable to go around like that,
just in the house, and I had a girl taking care of
my home for me.

By the Court:

Q. No. The question is, when did you go out?
You got out sometime, because you are here this
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morning. A. Yes, I did get out. The weather
was warm when 1 was out, just around the house,
walking around with the aid of a cane then.

By Mr. Strong:

Q. Now, there was a baby born to youn after
this accident? A. February it was born.

Q. What was the date? A. The 6th.

Q. The 6th of February? A. Yes.

Q. At that time, did your knec bother you?
A. Yes, more so than ever on account of the
weight.

Q. After you had recovered from the effects of
childbirth, did your knee still bother you? A.
Well, it did canse me discomfort.

Q. In what way? A. Well, I could not bend it.

Mr. Hagerty: Well, now, if the Court
please, that is very leading. T don’t like
to be objecting all the time.

Mr. Strong: I am asking her in what
way it caused her discomfort.

A. Yes, it hurt.

By the Court:

Q. What happened? A. It would hurt and feel
sensitive, and bad weather T would feel like there
was something wrong with my knee.

By Mr. Strong:

Q. Now, do you still have pain in your knee?
A. I beg your pardon?
Q. Now, do you still have pain in your knee?

The Court: Oh, Mr. Strong.
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A. It doesn’t hurt.

Mr. Strong: The answer is, ‘‘It doesn’t
hurt.””

The Court: All right, if you want to
bring it out that way that there is no per-
manent injury. In other words, there is
no contention that there is any permanent
injury, is that correct?

Mr. Strong: No, there is no permanent
injury.

By Mr. Strong:

Q. When did the pain stop in your knee? A.
Well, I don’t just remember when the pain

stopped, but it did feel sensitive for quite awhile.

Q. Well, how long do you mean by quite awhile?
A. Well, for that matter, it even feels sensitive
now if I should try and do my own housework, I
mean, not hurt, but it has a sensitive feeling in the
knee.

Q. Do you do your own housework? A. I do
now.

Q. After this injury, did you do your own house-
work? A. No, I could not. I had a girl up to the
early part of May. I believe, some time in May
I had a girl, and then after that, my mother would
come and help me.

Q. Isee. You had a girl until some time in May?
A. No, I had her from the date that T got home
from the hospital up to May. I paid her five dol-
lars a week to take care of—do my work.

Q. You paid her five dollars a week? A. And
board.

Q. Did she live in your house? A. She stayed
with me at that time, yes, all the time.

Q. Besides her board, you gave her five dollars
a week? A. I beg your pardon?
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Q. Besides her board, you gave her five dollars
a week? A, Five dollars a week, yes.

Q. Until May, 1934? A. Yes, May.

Q. Do you have any other injuries besides— A.
Yes, I do.

Q. What? A. T had that femur, the doctor
spoke about, fifteen years ago, I got that.

Q. Did that trouble you at all sinee— A. No,
I went to work a good many years after that.

Q. T mean, at the time the kneecap was broken,
did you receive any other injuries in the fall? A.
Well, the only thing, that my knees was swelled
up and it was bruised.

Mr. Strong: T see. Cross examine.

Cross examination by Mr. Hagerty:

Q. Now, Mrs. Sivak, you lived at 158 Louis
Street— A. Louis Street, yes.

Q. (Continuing) on November 17, 19337 A.
Yes.

Q. And Louis Street runs at right angles to
Central Avenue, and Central Avenue runs this
way (indicating)? A. Yes.

Q. And Louis Street comes along this way (in-
dicating), isn’t that so? A. Yes.

Q. And you started from your home at what
time that afternoon to do these errands? A. Oh,
between four-thirty and five.

Q. And you walked over to the street? A.
Across the street.

Q. Toward Central Avenue, and, you say, that
Louis Street, the street on which you lived, was
dry? A. Yes, it was. s

Q. And then you came up to the sidewalk on
Central Avenue, and you could see the road ahead
of you, could you not? A. Yes.
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Q. Was the road wet? A. Tt looked wet, yes.

Q. Did it look as though there was any ice on
it, on the road? A. I hadn’t noticed.

Q. I mean, you noticed that it was wet? A.
Yes, wet like in spots.

Q. Well, now, did you do anything, then, when
you saw the road wet? A. No.

Q. When you got to the curb, didn’t you hesi-
tate about stepping across it because it was wet?
A. No, T got an errand to go across there to the
store, so I just started out, I mean, I didn’t hesi-
tate.

Q. When you got to the curb and saw the road
was wet, you didn’t hesitate before going across?
A. No.

Q. When you were there, did you see any icy
spots on the road? A. I didn’t notice any ice
spots until after T fell.

Q. Now, what part of the road were you when
you fell? A. T believe, about half way across.

Q. Tn the middle of the road. Was the sun
shining at that time? A. Not at that time.

Q. What? A. Not at that time.

Q. When did the sun stop shining? A. T don’t
remember when it was shining, but I don’t even
believe it shined.

Q. I thought you said, Mrs. Sivak, that the
sun was out more or less during the day? A.
During the day, yes.

Q. When you left your house, was the sun shin-
ing then? A. No, I hadn’t noticed the sun shin-
ing then.

Q. TTow long were you gone from your house?
A. Just until that short time that I explained to
you, to go across the street.

Q. Didn’t you start out at two o’clock that
afternoon to do some shopping? A. I was home.
I came home to the house.
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Q. Now, then, at two o’clock, when you left to
go shopping, was the sun shining then? A. Dur-
ing the day it was out.

Q. Well, at two o’clock, when you also at-
tempted to do your shopping, was the sun shining
then? A. At two o’clock?

Q. Yes. A. Ididn’t go out as early as two, but
when I did go out, there wasn’t sun.

Q. Well, when you did go out, Mrs. Sivak,
whether it was two o’clock, three o’clock, or four
o’clock, or whether it was one, was the sun shining
when you first left your house that day? A. Well,
there was some sun, yes, I believe.

Q. Well, now, what time did you get back to
the house after your first— A. What time?

Q. When you first left to do some shopping and
came back, what time did you come back? A. A
little bit before four.

Q. Was the sun shining then? A. T hadn’t no-
ticed then.

Q. Now, then, didn’t you notice whether it was
shining when you came out the second time to go
on the second errand? A. No, I don’t believe it
was shining then.

Q. Are you positive? A. I didn’t see any sun
then at four-thirty, between four-thirty and five.

Q. Now, the second time you left, where were
you going to go? A.I was going across the
street to the store.

Q. To what store? A. Sotak’s store.

Q. Who? A. Sotak’s store.

Q. Now, when you stepped off the curb, Mrs.
Sivak, to go over the road, onto the road, did you
notice ice there then? A. No, I didn’t noticé ice.

Q. Did you notice—was there any ice. when you
stepped off the curb? A. No, I didn’t notice any
ice until T was—I fell.
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Q. And there was no ice on that roadway un-
til you got to the center of the road? A. Well, T
didn’t look that close to know whether there was
ice or not.

Q. I thought, on your dircet testimony, you said
part of the road was wet? A. Yes, part, and a
part of it was dry.

Q. Was it dry? A. Yes.

Q. And part had ice on it? A. I don’t know
about—saying anything about ice. I discovered
about the ice that I fell on after I fell.

Q. Wasn’t there any ice on the road that day?
A. Well, I hadn’t noticed. It looked sort of just
wet to me.

Q. Yes. That is what it looked like, wet. It
wasn’t icy, was it? A. Well, it must have been
icy. T fell on ice on some part.

Q. Did you ever slip in the house on a wet cloth
on the linoleum? A. Well, you see, it must have
been such a thin thickening, kind of sprinkled, you
see, it looked very sleek—it must have been a very
thin film the way it was sprinkled there.

Q. It was a thin film? A. I say, it must be.

By the Court:
Q. Not what it must be. What it was.

By M. ITagerty:

Q. You call the ice a film, don’t you, it was
so thin? You say it looked like water, is that
what you say? A. Just what it looked like there,
just around about me that I noticed.

Q. Mrs. Sivak, it was so thin you could not see
it, could you? A. Well, T don’t notice any ice
when T started to walk.

Q. It was so thin it was water, wasn’t it?
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Mr. Strong: You mean, after she fell?
Mr. Hagerty: At the time she fell, im-
mediately.

A. At the time I fell, I didn’t know anything right
away, but when I did

By Mr. Hagerty:

Q. I mean, just a second or two seconds be-
fore you fell, that was so thin that it looked like
water, wasn’t it? A. Just before I fell?

Q. Yes. A. I didn’t look that close after T
started crossing.

Q. Did you look after you fell, Mrs. Sivak? A.
After I regained sort of consciousness, I knew
that T fell on ice.

Q. Before you fell you didn’t notice whether
it was ice or whether it was water; after you fell,
with the broken kneecap, then you discovered it
was ice, is that it? A. Yes.

Q. And, then, right there and then? A. Not
right there and then. I did know it was ice L
fell on, and I had been—I overheard a man who
picked me up saying that this is

The Court: Oh,—

By Mr. Hagerty:

Q. Wait a minute. Then, you didn’t sece any
ice on the street that day at all? A. That was
Jjust that particular time I was going across. See,
I didn’t see the street any other time.

Q. Mrs. Sivak, the only reason why you think
there was ice on the street at that time is ‘that
the man that picked you up told you there was
ice on it? A. No, I know there was ice. I felt
the ice.
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Q. You felt that that day, could you? A. After
I fell, and I sort of regained consciousness, be-
cause there was no aid right away, I don’t be-
lieve. I didn’t fully faint. That I know.

Q. You didn’t fully faint? A. T didn’t lose
fully consciousness, and, then, when I do remem-
ber, I was screaming, and T felt that, I felt the
ice.

Q. But you could not sec any ice there on the
street before you fell? A. I felt it.

Q. What did you do? Put out your hand and
reach to feel it? A. T had to put my whole body.

Q. And when you put your hand out, you felt
the ice, is that it? A. Yes.

Q. But you didn’t see it before you started to
cross that street, did you? A. I never thought
of anything when T was crossing the street.

Q. Now, you thought they had just been sprink-
ling the street? A. Yes, I thought that, because
I saw that it was wet, so it must be that. There
wasn’t any other place.

Mr. Hagerty: That is all.

el

Herex BisHop, called as a witness on behalf of
the plaintiffs, being first duly sworn, testified as
tollows:

Direct examination by Mr. Strong:
Q. Mrs. Bishop, where do you live? A. At the

present time, 265 Somerset Street.

By the Court:

" Q. Keep your voice up, Mrs. Bishop.
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By Mr. Strong:

Q. November, 1933, where did you live? A. At
227 Hamilton Street.

Q. That is near Central Avenue, is it? A. No,
it is on the corner of Harvey and Robinson.

Q. That is about— A. It is a block from Cen-
tral Avenue.

Q. Now, do you know the plaintiff Isobella
Sivak? A. Yes.

Q. Did you know her in November, 19332 A.
Yes.

Q. Did you learn that she had been injured on
November 17, 19337 A. Yes, her hushand stop-
ped in and told me that evening.

Mr. Hagerty: Well, I object to that.
The Court: I think it is harmless.

By Mr. Strong:

Q. On that day in question, did you see any
streets being sprinkled? A. Yes.

Mr. Hagerty: I object to that, if the
Court please.

The Court: On what ground?

Mr. Hagerty : Any street being sprinkled?
It might have been the whole city being
sprinkled.

Mr. Strong: We will connect it up, if
your Honor please.

The Court: All right.

By Mr. Strong:

Q. What strects did you see them sprin]ﬂing?
A. Harvey Street and Robinson Street.
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Mr. Hagerty: Just a minute, now, if the
Court please;

The Court: Harvey Street and Robin-
son Street?

Mzr. Hagerty: I move that that be stricken
out, because the strect that we are involved
in here is Central Avenue.

Mr. Strong: Well, now, I expect to show,
with counsel’s permission and the Court’s
permission, that Harvey and Robinson
Streets run right into Central Avenue.
Counsel’s answer denies that the street
was being sprinkled. Now, I will show
throngh this witness and others that the
streets were being sprinkled on that day.
This witness shows it was in the vicinity
of the spot in question.

The Court: I think you have to get right
down to the street in question. The fact
that they sprinkled somewheres else isn’t
material at all to this issue, and the jury
must disregard the testimony of this wit-
ness that she saw Harvey Street and Rob-
inson Street sprinkled, as it appears to the
Court at this time.

Mr. Strong: Will your Honor grant me
an exception?

The Court: Exception allowed.

By Mr. Strong:

Q. Now, Mrs. Bishop, what was the appearance
of the streets that were not sprinkled?

Mr. Hagerty: Now, if the Court please.
Just a minute. Are we interested in the
appearance of streets that were not
sprinkled in the City of New Brunswick?
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The Court: We are interested in Cen-
tral Avenue, and Central Avenue only. Let
us get down to it and save a little time.

Mr. Strong: I will withdraw the witness.

Mr. Hagerty: No questions.

Frver Lerrerts, called as a witness on behalf
of the plaintiffs, being first duly sworn, testified
as follows:

Direct ewamination by Mr. Strong:

Q. Where do you live, Mr. Lefferts? A. 158
Hamilton Street.

Q. Where are you employed? A. Johnson’s.

Q. Do you know the plaintiff Isobella Sivak?
A. No, I don’t.

Q. Well, did you see her on November 17, 19332
A. I was the one that picked her up.

Q. Just before you picked her up, where had
you been? A. Before I picked her up?

Q. Yes. A. I was down in that vicinity. I was
unemployed then.

Q. Isee. Kxactly where were you in that viein-
ity? A. On Duke Street.

Q. On Duke Street. Now, whereabouts did you
pick Mrs. Sivak up? A. Well, I would say, about
at the entrance of Duke Street, on Central Ave-
nue. .

Q. Now, before you picked her up, did you see
the city sprinkler that day? A. I did.

Q. Where did you see it? A. Going down Cen-
tral Avenue.

Q. Was it in operation? A. Yes.

Q. How long before you picked up Mrs. Sivak
was that? A. Oh, I would say, an hour, an hour
and a half. I just don’t remember.
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Q. I see. What did you notice about the condi-
tion of the street, the spot where you picked Mrs.
Sivak up? A. Well, there was a thin film of ice,
coating of ice at the spot where she fell.

Q. I see. What was the appearance of the rest
of the street? A. Well, it seemed to be dry in

10 spots.
Mr. Hagerty: Just a minute. The rest

of the street or the rest of the streets?
Mr. Strong: The rest of the strect.

A. It seemed to be dry in spots, and, then, the
little hollows in the street where water lays, there
is no doubt where Mrs. Sivak fell.

Mr. Strong: Cross examine.

20
Cross examination by Mr. Hagerty:
Q. It was dry in spots and water in little hollow
places? A. Right.
Q. But where she fell was the ice, is that it? A.
Well, T imagine, on all those hollow spots——
Q. Yes, don’t imagine at all. You are under
oath, Mr. Lefferts.
Mr. Strong: Well, this is the only one he
30 observed.
The Court: Now, there is no need of such
remarks.
By Mr. Hagerty:
Q. There was a little hollow spot in that road,
wasn’t there? A. Right.
Q. Many of them? A. Well, I don’t know as
there was many of them or not.
40 Q. Well, how many would you say there were,

did you see? A. Oh, I can’t
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Q. Would you say a dozen or fifteen? A. Yes,
I would say a dozen or fifteen.

Q. And right around where Mrs. Sivak was go-
ing across the road, right at that crossing there?
A. Yes, there was.

Q. And was some of them right where she fell?
A. What was that?

Q. And was some of them right where she fell?
A. Was some?

Q. Was some of those hollows or little pools
there right where she fell? A. Yes.

Q. And there was water in them, wasn’t there?
A. There was ice in them.

Q. O, ice in them? A. Yes.

Q. Now, a minute ago you said there was dry
spots and little pools where the hollows were with
water in them. Now, you say there was ice in
them? Which is right? A. Well, the pools was
frozen with ice where the water was laying in
those hollows.

Q. Then, there wasn’t pools; they were frozen
over solid, weren’t they? A. Well, I don’t know
as they were frozen solid or not. It was just a
thin layer of ice.

Q. Did you take a look at the ice and examine
it? A. No, I didn’t.

Q. Do you know how thick it was? A. No, T
don’t.

Q. A minute ago you said it looked to you like a
film? A. Yes.

Q. How did you determine there was ice in it?
A. How did I determine it?

Q. Yes. A. How did I determine it was ice?

Q. Yes, how did you determine it was ice?- A.
I know ice when T see it.

Q. You saw ice? A. Yes.
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Q. And where did you see the ice? A. In these
little hollows.

Q. Did you see it anywheres else but in those
little hollows? A. No.

Q. Did you see any ncar the curb when she
stepped off? A. I didn’t notice.

Q. Did you look? A. No, I didn’t.

Q. Did you look any other place for ice but right
there where she was? A. No, T didn’t.

Q. When did you first notice ice right at this
particular spot, Mr. Lefferts? A. When did I
first notice it?

Q. Yes. A. Well, as soon as I ran over to pick
Mrs. Sivak up.

Q. You didn’t slide on it when you were run-
ning across, did you? A. No, I didn’t.

Q. How much ice would you say was right
arvound that particular spot where Mrs. Sivak
fell? A. ITow much? Just what do you mean,
how much ice?

Q. Well, would you say a piece as big as this
pad 1 am holding, or was it a big sheet right
across? A. I could not tell you; I don’t remem-
ber.

Q. Well, now, let us see, did she fall in the mid-
dle of the road, or did she fall just as she stepped
off the curb? A. She fell in the middle of the
road.

Q. Did you see any ice—you say there wasn’t
any ice near the curb where she stepped off? A.
I didn’t notice.

Q. What? A. I hadn’t noticed whether there
was any ice or not.

Q. Wouldn’t you see it, Mr. Lefferts? A. I
don’t know. I suppose I would if I looked for it.

Q. Well, how did you come to look for this par-
ticular piece of ice that Mrs. Sivak slid on or fell?
A. Because she was laying right on top of it.
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Q. Ob, that was it. She had it hidden from you,
laying right on top of it? What was the size of
that piece that she was laying on? A. Oh, I don’t
know.

Q. Now, do you know anything about this case
at all, Mr. Lefferts?

Mr. Strong: Oh, I object to that.

Mr. TTagerty: All right.

The Court: What is objectionable about
it? It is cross examination, I suppose.

Mr. Strong: I withdraw the objection.

A. All I know is, T picked the lady up.

By Mr. Hagerty:

Q. And you don’t know whether there was any
ice on Central Avenue that day or not, do you?
You know that she was on the ground, and you
picked her up, is that so? A. That is right.

Q. And that is all you do know, isn’t it, Mr.
Lefferts?

Mr. Strong: If your Honor please, it
has been answered many times. The wit-
ness says he picked her up, and he found
ice there.

The Court: This is cross examination,
and counsel is entitled to some latitude on
cross examination, especially when he is
attempting to test the credibility of a wit-
ness.

By Mr. Hagerty:

Q. I see, Mr. Lefferts, all you know, you were
on the corner of Duke and Central Avenue—did
you say Duke intersects Central Avenue? A.
That is right. g
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Q. You were there, about how far is that from
this spot where Mrs. Sivak fell? A. I would say—
from where I was, you mean?

Q. Yes. A. About a hundred yards.

Q. A hundred yards. Could you see from where
you were, could you see her fall? A. No.

Q. Now, how did you get down there from Duke
and Central Avenue? A. Oh, I was alrcady past
her. Iwas onmy way home, and I already passed
her, and I heard the woman scream, and I turned
around and went back and assisted her.

Q. T thought you were up at Duke and Central
Avenue. A. Oh, that is where I was mostly all
day.

Q. But, at the particular time this accident hap-
pened, you weren’t at Duke and Central Avenue?
A. No, I was on my way home.

Q. How far away from her were you when you
heard this yell or scream? A. Oh, T would say,
a hundred feet past.

Q. A hundred feet? A. Yes.

Q. Didn’t any other person return to her be-
sides you? A. Yes, there was.

Q. How many of them? A. There was two or
three of us.

Q. And they were there when you picked her
up? A. They were.

Q. And helped to pick her up, too? A. Yes.

Q. Did you go to the hospital with her? A. I
did.

Q. When did you first talk to her about there
being ice in the road? A. When did I first talk
to who?

Q. Mrs. Sivak. A. I haven’t talked to her about
there being ice in the road.

Q. Doesn’t she know up until today that you
knew there was ice in that road? How did you
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come to be a witness here if you didn’t speak to
Mrs. Sivak about ice in the road? A. This is the
first I have seen Mrs. Sivak since the time of the
accident.

Q. Who did you talk to about the ice being in
the road? A. Mr. Strong got in touch with me.

Q. Oh, and on the way to the hospital after the
accident, you didn’t say anything to Mrs. Sivak
about her slipping on the ice? A. No, I didn’t.

Q. And you didn’t say anything to her about
there being ice in the road at the time? A. No.

Q. When did you first tell Mr. Strong that there
was ice in the road there? A. I don’t know. I
don’t remember that.

Q. Now, can’t you remember? Was it three
years afterward? A. Oh, maybe a year or so, I
could not tell you.

Q. Was it two years afterward? A. I would
say, about a year.

Q. The suit wasn’t started, you know, until
about 1935. This happened November 17, 1933,
and the suit was instituted in 1935. Now, was it
1935 when you told Mr. Strong that there was ice
out on the road that day? A. I could not tell you.

Q. Well, it was around that time, wasn’t it, Mr.
Lefferts? "A. I guess so.

Mr. Hagerty: That is all.

Re-direct evamination by Mr. Strong:

Q. Now, Mr. Lefferts, do you know the name of
the other person who helped pick Mrs. Sivak up?
A. Lawrence Nicholson.

Q. He is employed by the City of New Bruns-
wick, isn’t he? A. I don’t know.

Mr. Strong: That is all.
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By the Court:

Q. Mr. Lefferts, from which side of the street
was she crossing with reference to the side of the
street you were on? A. She was on my opposite
side, on my right side.

Q. Crossing towards your side of the street?
A. Crossing towards my side, yes.

Q. And you had gone on about a hundred feet
beyond the point where she was crossing? A.
That is right.

Q. Now, how did you go back to where she was?
Continue up the sidewalk or go straight to her?
A. That T don’t know. I know I heard screams,
and I know I went there the fastest way possible.
I saw her laying in the road.

Q. Did you walk, or how did you go? A. That
I don’t remember, whether I ran or walked or
how.

Q. But, anyway, you got to her? A. T got to
her.

Q. Did you see anyone else fall on that day
right there? A. No.

Q. How many others were around there? A.
Why, there was a car came along just as I ar-
rived, and he was a painter, and he had his back
seat full with cans and paint and things. It was
impossible to put Mrs. Sivak into the:

Q. Never mind that. How many others were
around where Mrs. Sivak was before she was
taken away? A. I would say, four or five. Who
they were, I could not tell you.

Q. This ice or water lay only in the depressions
or hollows in the street, is that correct? A. Yes.

Q. And the high spots of the street, there was
no ice or water at all? A. Well, they were damp,
I imagine——
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Q. Not what you imagine. What you saw. A.
I don’t remember whether they were perfectly
dry or wet.

Q. Well, you said they were dry, didn’t you?
It was dry in spots and water or a skin of ice in
the hollows? A. That is right.

Q. Is that correct? A. That is right.

Q. How close together were these hollow spots?
A. That I didn’t take notice to.

Q. Well, can’t you give us any idea? A. Oh, I
will say, maybe four foot, two foot.

Q. Two to four feet apart? A. Yes.

The Court: All right, that is all.

The Court: We will now recess until one-
thirty.

Prmure S. Avery, a witness produced on behalf
of the plaintiffs, being duly sworn according to
law, on his oath, saith:

Direct examination by Mr. Strong:

Q. Doctor, you are a practicing physician of the
State of New Jersey? ~A. Yes, sir.

Q. How long have you been a physician? A.
How long have I been a physician? Since 1924.

Q. Do you specialize in any field? A. In
X-Ray.

Q. How long have you been specializing in
X-Ray? A. Scven years.

Q. What institutions are you connected with
now? A. Middlesex General Hospital in New
Brunswiek, and the Princeton Hospital, in Prince-
ton.

Q. Are you a roentgenologist in both institu-
tions? A. Yes.
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Q. How long have you been roentgenologist in
Middlesex Hospital? A. Four years last Sep-
tember.

Q). By roentgenologist is meant an X-Ray
specialist, does it not? A. That is right.

Q. Do you have with you X-Rays of Isobella
Sivak, made by you in November, 19837 A. They
are right here.

Q. When were those X-Rays taken, doctor? A.
On the eighteenth of November, 1933.

Q. Where were they taken? A. At Middlesex
General Hospital.

Mr. Strong: With the Court’s permis-
sion, may I have that X-Ray box?

By Mr. Strong:

Q. How many pictures did you take, doctor?
A. Two.

Q. Did they both show a fracture? A. They
do.

Q. What positions were the pictures taken? A.
They were taken one in the lateral position and
the other in the anterior posterior position.

Q. That is— A. One directly down in front,
and one with the knee on the side.

Q. Now, doctor, will you take those X-Ray pic-
tures and engage that machine there, and indi-
cate to the jury just where the fracture occurred?
A. This film is the film taken, T said, of the an-
terior posterior, in other words, down through
this direction, from front to back of the knee. This
film is the film taken sidewise or in the lateral
position.

In the lateral view, you see the patella or knee
cap out in front of the big bone of the knee. There
is a complete break through the patella with a
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small fragment, perhaps a third or, let us say
one-fourth of that hone broken off and displaced
downward.

The separation of the fragment is rather in-
dicative of a rupture of the eapsule surrounding
the knee joint. We judge that simply by the de-
gree of separation between these fragments. We
can’t see the capsule by X-Ray.

If you will look at it in this view, which is the
A. P. view, the patella is partially obscured by the
bone. In other words, we are going through the
two bones at the same time, but you can see the
fracture line through this position as you do on
the other. This one shows more distinctly the
position of the fragments and this broken capsule
of the knee cap or patella.

Q. Doctor, you spoke of the rupture to the cap-
sule. A. We simply judge that by the fact
that the fragments of the broken bone are widely
separated. If they are close together, we can’t see
that, and we don’t see the capsule. It is just simply
an assumption because of the separation of those
fragments.

Q. Doctor, in ordinary words, where is that
capsule, and where is it located on that picture?
A. Tt is just simply a tendon that attaches to the
upper part of the patella and to the lower part,
and if there is a considerable separation, you feel
those tendons are pulled out. We just feel with
the surrounding fractures, it is separated.

Mr. Strong: Cross examine.

Cross examination by Mr. Hagerty:

Q. Did you take these X-Ray pictures, doctor?
A. They were taken under my supervision.

Q. Taking these X-Ray pictures, did you notice
a scar of about seven and a half inches long,
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which was a fracture of the femur of that same
limb? A. I know nothing about the scar on the
femur. I know that the

Q. Just a minute. A. (Continuing)—the lower,
say four inches or so in this film—on this film,
and there is a change in the bone which indicates
an old healed fracture.

Q. And the bone that you X-Rayed, it shows
what you said? A. Not that bone.

Q. An old healed— A. I would say that there
had been an old healed fracture in the femur
above the knee.

Mr. Hagerty: That is all, doctor.

Re-direct examination by Mr. Strong:

Q. How far above the knee, doctor? A. As T
said, only the lower four and a half inches were
included, so that we don’t see the upper part
of the bone, but there is—evidently it was in the
middle third of the femur.

Q. In other words, that is between the hip? A.
At approximately the junction of the middle third
of the bone and the lower third of the bone.

Mr. Strong: That is all.

Re-cross examination by Mr. Hagerty:

Q. What is the femur, doctor, so that we all
understand? A. Well, the femur is the bone in
the thigh.

Q. Running from the knee to where? A. From
the hip to the knee.

Mr. Hagerty: That is all.
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By Mr. Strong:

Q. Will you indicate on your leg, doctor, just
where that old fracture was, to the jury? A. In
other words, for the purpose of deciding or of
naming where a fracture is, instead of saying any-
thing else—it measures so many inches from one
place to another, your femur starts at the hip
joint and extends down to the knee joint. Now,
we divide that into an upper third, a middle third,
and a lower third, just for convenience of saying
casily where the fracture or whatever you may
have would be, and I could judge from these films,
it is approximately where this middle third joins
the lower third. I would say that fracture is at
about the junction——

By Mr. Hagerty:

Q. You are referring to the old fracture? A.
The old fracture, that is right.

By Mr. Strong:
Q. The present fracture is right on the knee?
A. The present fracture is on the knee cap itself.
Mr. Strong: That is all. T offer the pie-
tures in evidence.
(The X-Rays referred to were received

in cvidence and marked Exhibits P-1 and

P2.)

By the Court:

Q. Doctor, is there anything on the X-Ray to
indicate the age of the fracture that is shown
there? A. You mean the patella or the knee cap?

40
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Q. That fracture that is shown on this X-Ray?
A. Oh, yes. That looks like a new fracture. There
is no evidence of callous formation or any indica-
tion that it is old in any respect.

The Court: All right, doctor.

Hereerr Winiam Narey, a witness produced
on behalf of the plaintiffs, being duly sworn ac-
cording to law, on his oath, saith:

Direct examination by Mr. Strong:

Q. Doctor, you are a practicing physician of
the State of New Jersey? A. Yes.
Q. Practicing for how many years?

Mr. Hagerty: I will admit the doctor’s
qualifications.

By Mr. Strong:

Q. In the course of your profession, did you
have occasion to treat Isobella Sivak in Novem-
ber, 19337 A. Yes.

Q. When did you first see her? A. The after-
noon of the seventeenth of November, 1933.

Q. And where did you see her, doctor? A.
Middlesex Hospital.

Q. What diagnosis did you make of her injury
there? A. Fracture of her knee cap.

Q. Was that diagnosis subsequently confirmed?
A. Yes.

Q. What treatment did you give her? A. I di-
rected her to remain in the hospital for four days,
and then I operated upon her knee—knee cap.

Q. After four days you operated on her knee
cap? A. Yes.
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Q. What was the purpose of that operation,
doctor? A. To restore the function of the knce
joint, the use of the knee joint.

Q. What was necessary?. What did you have to
do in the course of that operation? A. Openecd
over the knee cap, and removed the small lower
fragment of a broken knee cap, and then repaired
the torn sac in which that knee cap had originally
been contained.

Q. Did you take out of it approximately one-
quarter of the knee cap? A. Roughly, yes.

Q. That was taken out and removed altogether?
A. Yes.

Q. Then you sewed together those ruptured tis-
sues there? A. Yes.

Q. How long did that operation take, doctor?
A. Roughly an hour.

Q. You gave her anaesthesia? A. Yes.

Q. Now, after the operation, what treatment did
you give the plaintiff? A. The limb was main-
tained in a plaster paris cast for a period of six
weeks to two months, and then subsequently she
was encouraged to use it, to bend it, and to get
about as soon as she regained the use of her joint
and limb.

Q. And this cast that was applied to the leg,
doctor, what part of the leg did that cover? A.
The cast enclosed the limb from'about the middle
of the thigh down to and including the foot.

Q. Now, there has been testimony here of an
old fracture of the femur, doctor. How long had
you treated Mrs. Sivak before this inquiry? She
had been a patient of yours before? A. Yes.

Q. Were you familiar with the circumstances
of the old fracture, so-called? A. Yes, by her
own report.
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Q. I see. Had she recovered from the effect of
that? A. Yes.

Q. Before this injury that you speak of now?
A. Yes.

Q. Were there any other injuries that you ob-
served on the body of Mrs. Sivak except this frae-
tured knee cap? A. Yes.

Q. What other injuries did she have? A. Very
decided swelling and discoloration and abrasion
of the skin and the parts about the knee.

Q. What is your bill for services, doctor? A.
It was so long ago, I don’t remember what it was.

Q. I show you this piece of paper and ask you
whether or not that refreshens your recollection?
A. Yes, right. My bill was $150.

Q. In your opinion, was that a reasonable
charge? A. Oh, yes.

Mr. Strong: Cross examine.

Cross examination by Mr. Hagerly:

Q. This old sear, doctor, that you speak about—
A. I didn’t speak about that.

Q. Well, you told Mr. Strong about it? A. Yes.

Q. You saw that on her leg? A. Yes.

Q. And you say she fully recovered from that
fracture? A. Yes.

Q. You didn’t treat her for it? A. No.

Q. Did she tell you she fully recovered, or had
you that information of your own knowledge?
A. T had that information of my own knowledge.

Q. How, doctor? A. May T ask first, the
patient—I took care of Mrs. Sivak when her baby
was born, and I think that baby is now about
five or six years old.

By the Court:

Q. Wait a minute, doctor. That is not proper
in a court room. You must testify from your own
recollection. You can’t go and ask someone now
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to refresh if, someone who is not under oath. A.
Well, roughly five years before this accident, T
took care of Mrs. Sivak in maternity, and at that
time she had no evidence whatsoever of disability
from her old injury, and T base that time of five
years on the age of this—her oldest child, which
I delivered.

By Mr. ITagerty:

Q. Now, this operation you performed on Mrs.
Sivak, it was a success, wasn’t it, doctor? A.
Yes, sir.

Q. And a complete recovery, wasn’t it? A. I
think so.

Q. No permanent injury? She has not had any
permanent injury? A. No.

Mr. Hagerty: That is all, doctor.

Re-direct examination by Mr. Strong:

Q. Just one question, doctor. Naturally, after
the operation she did have some disability?

Mr. Hagerty: Now, I object to that. He
said there was a complete recovery.

Mr. Strong: I want to determine when
the complete recovery was arrived at.

The Court: Ask him that.

By Mr. Strong:

Q. When had she completely recovered, doctor?
A. T should say within a year after her accident.

Q. That is the normal time for a recovery from
such an injury? A. I would think so.

Mr. Strong: That is all.

10




54
Motion for a Non-suit.

The Court: First, dealing with the point
that the action cannot lie against the mu-
nicipality because of the theory at law which
exempts a municipality from liability aris-
ing out of the performance of governmental
duties, clearly, the cleaning of streets is a
governmental duty that is imposed by stat-
ute. Therefore, the mere fact of washing
the street does not of itself render the City
liable, and you must determine whether or
not there was active negligence in the man-
ner of washing the street.

The pleading of the plaintiffs alleges
that there was active negligence by doing
this at the time when the temperature was
below the {reezing point, thirty-two degrees
Fahrenheit. It seems to the Court that if
the City, for instance, should go out on
Christmas Eve, when the thermometer was
ten or fifteen degrees Fahrenheit, and clean
different streets so as to have them nice and
clean for Christmas, that then we would
come very close to having a case of active
negligence in the cleaning of the street, be-
cause they are not compelled to clean them
with water.

It seems to me that we are confronted
more with the question of whether the
facts are sufficient to prove such active
wrongdoing. The temperature that day
reached a low some fime during the previ-
ous night of fifteen degrees Fahrenheit,
and a high during the day of thirty-five
degrees Fahrenheit, with a temperature at
five P. M. on that day of thirty-two degrees
Fahrenheit. The sun was shining off and
on during the day. I don’t think that the
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jury can infer that the pavement of the
street is colder than a weather tower out
at the State Agricultural Experimental
Station, after the sun has been shining off
and on, giving the plaintiffs the benefit of
every inference, all day.

I am going to decide this on that point;
that the plaintiffs have failed to sustain the
case within its pleadings, because hy its
own expert, they have failed to show that
at the time this street was sprinkled the
temperature was, in fact, lower than thirty-
two degrees Fahrenheit, because that is the
pleading. It is a matter of common knowl-
edge that at that time of the year the great-
est warmth comes during the afternoon and
that the chill comes with nightfall and sun-
down, and, yet, from five P. M. on that day
until five P. M. the next day the tempera-
ture did not once go below thirty-one de-
grees Fahrenheit, presumably some time
during the night. - The jury would not have
heen justified in drawing an inference to
the contrary, so that if the temperature at
five P. M. was thirty-two, and it had been
as high as thirty-five some time during the
day, and it went down to one degree below
freezing after five P. M., there is nothing
to show that the temperature was less than
thirty-two at the time this street was
sprinkled, somewheres between three and
three-thirty, if we take the testimony of the
witness Lefferts, that he saw the sprinkler
in operation about one hour or one and a
half hours before the accident, and the tes-
timony of the plaintiff that it was between
four-thirty and five, so that it was some-
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wheres in the neighborhood if we take the
testimony of Lefferts, of, shall we say, be-
tween three and four, to give it its widest
spread that this street was sprinkled.

There is no testimony that the tempera-
ture at that time was less than it was at
five o’clock, when it was just thirty-two, so
I feel that the plaintiffs have failed to
prove a case within their pleadings, and,
of course, considering everything to be true,
as I am in duty bound on this motion, the
plaintiffs have still failed. I will, therefore,
grant a non-suit.

Mr. Strong: I take an exception to your
Homnor’s ruling.

(In the courtroom.)

The Court: Ladies and gentlemen of the
jury, a motion for a non-suit as to both
plaintiffs has been made by the defendant
on legal grounds, and I have found as a
matter of law that the defendant is mnot
liable, so far as the plaintiffs have at-
tempted to prove their case, and I there-
fore have granted the motion for a judg-
ment of non-suit against both plaintiffs.
That completes your service in this case.
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New Jersey Court of Errors and Appeals

[sABELLA SIVAK and ANDREW Ao o
SIVAR,
Plaintiffs-Appellants, | On Appeal from
New Jersey
vs. Supreme Court,
Middlesex

County.
(iry or NEW BRUNSWICK, a mu-

nicipal corporation, Srs Teralloris
Defendant-Appellee. | Barbour, C. C. J.

BRIEF OF PLAINTIFFS-APPELLANTS

Plaintiffs-appellants appeal from a judgment of non-
suit entered in their action for personal injuries sus-
uined by Isabella Sivak and damages per quod for her
husband Andrew Sivak. The case was tried April 13th,
1937, before Circuit Court Judge Barbour and a jury
at the Middlesex Circuit of the Supreme Court. The
julgment was ordered at the conclusion of the testi-
mony presented on behalf of plaintiffs-appellants.

Two grounds of appeal (page 2) are specified, both
alleging that the judgment of non-suit was erroneous.

STATEMENT OF FACTS

Phintiff-appellant, Isabella Sivak, resided on Louis
Street in the City of New Brunswick (page 20 line 18).
On November 17, 1933, she left her home and crossed
Louis Street which was dry (page 21, line 20-28). She
ume to Central Avenue which “looked sort of wet like,
@ though it had been wet, the whole street” (page 21
line 37).  She started to walk across Central Avenue
and had gotten about half way across when she slipped
and fell (page 22, line 28). She didn’t notice any ice
until she had fallen (page 29, line 39). Part of the
street looked wet and part dry (page 30 line 10). That




which looked wet actually was covered by a thin film
of ice (page 30 line 22-35), which plaintiff-appellant
discovered after she had fallen (page 31 line 23). She
felt the ice (page 3T line 40). About an hour or an
hour and a half before the street had been sprinkled
with water by the sprinkler of defendant-appellee (page
35 line 35-40). It left a thin film of ice where plaintiff-
appellant fell and the rest of the street was dry in spots
(page 36 line 1-10). Between 5:00 o’clock P. M. on
November 16, 1933, and 5 :00 o’clock P. M. on Novem-
ber 17, 1933 (the day of the injury), the official tem-
perature at the New Jersey Agricultural Experiment
Station two miles from the scene of the accident (page
18 line 16) had reached a low of 15 degrees Fahrenheit
and a high of 35 degrees Fahrenheit (page 13 line 38
page 14 line 2). At 5:00 o’clock P. M. on November
17, 1933, the temperature was 32 degrees Fahrenheit
(page 14 line 4) the freezing point (page 14 line 10).
As a result of the fall, plaintiff-appellant, Isabella
Sivak, sustained a fracture of her kneecap (page 48,
line 33). The fall occurred at between 4:30 and 5:00
o’clock P. M. (page 29 line 28).

On these facts, the trial Judge, inferring that if the
sprinkling had frozen there would have been actionable
negligence (page 54 line 15-30), held that the plaintiffs-
appellants had failed to prove the street was sprinkled
so as to produce ice at the time (page 54 line 30-40, page
53) completely disregarding the testimony of plaintiff-
appellant and the witness Lefferts that there actually
was ice formed on the sprinkled street.

POINT I
THE TRIAL JUDGE ERRED IN GRANT-
ING THE MOTION FOR A NON-SUIT
BECAUSE A PRIMA FACIE CASE WITH-
IN THE PLEADINGS WAS PROVED.

The trial court granted the motion for non-suit
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solely on the ground that the plaintiffs-appellants had
1ot proven what they alleged, i.e., that the temperature
at the time of the sprinkling of the street was below
32" Fahrenheit (page 55 line 10).

In a narrow construction of the testimony, leaving
out all inference which plaintiffs-appellants are entitled
to draw from the evidence adduced, the trial court can
properly reach such conclusion.

But, actually, on behalf of plaintiffs-appellants, it
was proved that the street in spots was covered with
ice (page 36 line 15, page 37 line 12), which was a
thin layer of ice (page 37 line 27, page 30 line 33),
that an hour to an hour and a half before (page 35 line
40) the strect had been sprinkled by defendant-ap-
pellee’s sprinkler (page 35 line 35), that it was a dry
day (page 20 line 30, page 15 line 22), that an ad-
joining street was dry at the time (page 2T line 26),
and that in the preceding '23% or 24 hours, during
which the sprinkling was done, the official temperature
had reached a low of 15° Fahrenheit and a high of 35°
Fahrenheit (page 29 line 28, page 18 line 36, page 13
line 30, page 14 line 2).

From these proven facts plaintiffs-appellants are en-
titled to draw fair inferences. As was said in Jackson
v.Delaware L. & W. R. R. Co., 111 N. J. L. 487, :

“Where the evidence and the inferences reason-
ably arising therefrom will support a verdict for
the plaintiff” (italics ours),

amotion for a non-suit must be denied. And further:
“In civil cases it is sufficient if the evidence on

the whole agrees with and suppon ts the hypothesis
which it is adduced to prove.

The trial judge erred in reaching his conclusion be-
cause the plaintiffs-appellants were entitled to draw full
inferences from the facts proved. Such inferences are
tat the street was sprinkled at a time when the water
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froze into a thin film or a dangerous layer of ice.

The trial judge depended upon the testimony as to
the temperature on the following day (page 55 line 22),

The trial judge overlooked the testimony of the wit-
ness Sivak and the witness Lefferts that there was i
where the injured plaintiff fell (page 23 line 28, page
38 line 40). As the dissenting opinion of Justice Gar-
rison held, in Kingsley v. D. L. & W. R. Co., 81 N. J.L.
536, 545

“The fact that the plaintiff actually stepped into

a space so left was not only some proof of its

existence and size, but also that it endangered the

safety of those . . . owed a high degree of care
b

so, here, the fact that the injured plaintiff fell on some
ice was proof that it was there and presented a danger-
ous condition.

POINT II

THE JUDGMENT OF NON-SUIT WAS
ERRONEOUS BECAUSE PLAINTIFFS-
APPELLANTS PROVED ACTIVE
WRONG-DOING ON THE PART OF THE
DEFENDANT-APPELLEE AMOUNTING
TO POSITIVE MISFEASANCE SUF-
FICIENT TO GO TO THE JURY.

The rule stated in Hart v. Freeholders of Union,
57 N. J. L. go, and all subsequent cases, is that a de-
fendant municipality is liable for special damages it-
flicted by a common and public nuisance created not by
its neglect or negligence in performing a public dity,
but by its active wrong-doing. This rule has ben
uniformly held and applied to many different types of
wrongs.

McHugh v. Hawthorne B. & T.. Association, 115
N. J. L. 78, defined a nuisance :
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“By force of the common law every part of the
street is so dedicated to the public that any act or
obstruction which when left unprotected unneces-
sarily incommodes or impedes its law ful use by the
public, is a nuisance.”

The cases of Lydecker v. Freeholders of Passaic,
g1 N. J. L. 622, where the facts are similar, and Allas
v. Borough of Rumson, 115 N. J. L. 593, where the
rule is restated and the cases reviewed are helpful.

In the Lydecker case, supra, the minor plaintiff sued
for damages sustained when his bicycle slipped and
threw him on a public street which had been recently
covered with oil by the Standard Oil Company of New
Jersey under contract with the county. The trial court
non-suited the plaintiff.

The appellate court stated :

“In the present case all that the complaint avers
is that the county negligently omitted to remove
the oil from the highway, failed to close it from
use by the public, failed to warn persons not to
use it, and failed to make it safe after the spread-
ing of the oil rendered its use dangerous, all of
which are acts of omission and not of active
wrongdoing.”

These are mere charges of negligence and as the
court in its opinion elsewhere stated, viz :

“thus is charged the negligent non-performance
by a mumcnp'nhty of a public duty which resulted
in an alleged public nuisance and the proofs applic-
able to this branch of the case did not extend
bcyu;ul the averments in the complaint” (italics
ours).

The court indicated that the form of pleading was
untortunate and stated :

“If the cnmplamt had charged and the proof
sustained the committing of an active wrong and
not the negligent omission to perform a ])ul)hc
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duty, a different question would be presented.”

Judgment was, therefore, affirmed. The facts could
well have supported a charge of active wrong-doing
and the county held liable for a nuisance created.

In the instant case the facts are nearly identical ex-
cept that the street was sprinkled with water which
turned to ice and created a nuisance and that the injured
plaintiff stepped upon it, thinking it was water, slipped,
fell and was injured. The complaint properly charged
active wrong-doing on the part of the municipality
and hence should have avoided a non-suit.

Tn the case of Allas v. Borough of Rumson, supra,
this court said :

“The misfeasance consisted in the building of a
ramp so fashioned as to constitute a place of dan-
ger. In constructing this sloping passage-way,
without guard rails or barriers upon the adjoin-
ing ground levels or other device adequate to pro-
tect against injury persons exercising reasonable
care in the use of the premises, the municipality
was the active agent or instrument in the creation
of a condition perilous to human safety on lands
devoted by it to a public footway extending to i
municipal building; it was directly responsible for
the dangerous construction that in the darkness
of night particularly, constituted an everpresent
menace to the personal safety of the users of the
premises. This is not a case of mere neglect by
the municipality or negligence in the performance
of a public duty imposed upon it by law ; nor is i
classable as the negligent performance of a public
duty directly imposed by law on its officers

The wrongdoing here charged is no le
positive misfeasance within the contemplation of
our cases. Misfeasance differs from malfeasance
or nonfeasance. It has been defined as the wrong:
ful and injurious exercise of lawful authority ...

Similarly, in the instant case, the defendant-appelle
was the active agent or instrument in the creation of2
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condition perilous to human safety on lands devoted
by it to a public street; it was directly responsible for
coating that street with ice, all the more treacherous
because it did not appear to be ice.

The allegations and proof do mnot stop with mere
negligence in sprinkling the street which was done under
lawful authority. They go further and charge and
show that the City actually created a nuisance.

It is difficult to conceive a situation more clearly
setting forth an instance of positive misfeasane or ac-
tive wrong-doing.

On numerous other occasions our courts have held
that such wrong-doing or positive misfeasance ap-
peared, on facts less clear than here.

In Hammond v. Monmouth County, 117 N. J. L.
11, the plaintiff was injured when his truck fell into
anunlighted and unguarded excavation in the highway.

Recovery was allowed.

InCohen v. Town of Morristown, 15 Misc. 288 (not
yet officially reported) ome count of the complaint
dleged that plaintiff had suffered injury by falling
from a bridge or culvert without protection of guard
rails or barriers or adequate lighting facilities. Motion
to strike that count on the ground it did not set forth
acause of action was denied.

In Buffington v. Atlantic County, 167 Atlantic Rep.
527 (not yet officially reported), the complaint alleged
that plaintiff was injured when the automobile in which
she was a passenger collided with a large tree within
the boundaries of the road. Motion to strike the com-
plint on the ground that it failed to allege a cause of
alion was denied.

In Van Zandt v. Bergen County 79 Fed. Rep. 2nd,
506, the U. S. Circuit Court of Appeals, Third Circuit,
eversed a judgment for the defendant where the
thintiffs suffered injury after driving their automobile
o ungrarded excavations in a public highway.

And in the case sub judice the trial judge indicated
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that he, too, thought this case, were the proof stronger,
presented an action of active wrong-doing as may e
seen from his words :

“It seems to the court that if the City, for in-
stance, should go out on Christmas Eve when the
thermometer was 10 or 15 degrees f. and clean
different streets so as to have them nice and clean
for Christmas, that then we would come very close
to having a case of active negligence in the clean-
ing of the streets because they are not compelled
to clean them with water” (page 54 line 16:30).

Spreading a thin film of ice over a public stret
devoted to public use is the allegation and proof herein
In Allas v. Borough of Rumson, supra, it was held:

“There is an obvious distinction between kegp-
ing a highway free of nuisance and affirmatively
creating one. In the one case it is mere neglet
of a public duty for which there is no action for
a private injury; in the other there is positive mis
feasance.”

and again:

“not upon the defendant’s relation to the hi
by reason of being charged with the duty
pairing it, but upon the question whether the ol
struction was placed in the highway by the defend-
ant or the defendant’s servant. This would s
to be upon the theory of active wrong-doing al
so may be classified as an ungimrded excavation
on a public highway and likewise the unprotect!
ramp or sloping passageway upon a public footing
such as we have here.”

Can it be said that coating a public street with e
not an obstruction to safe travel thereon?

CONCLUSION

Tt is respectfully submitted, therefore, that: (1) there




9

are sufficient allegations in the pleadings to present a
question for the jury, with sufficient proof of those
allegations that the street had been sprinkled a short
time before the injury with water which turned to ice,
coated the street with ice in spots, thereby creating a
(angerous and hazardous condition amounting to a
nuisance, and becoming a question for the jury, and;
(2) that by reason of the cleaning of the street in this
fashion so as to create a nuisance, the defendant mu-
nicipality was guilty of active wrong-doing which
amounted to positive misfeasance within the meaning
of the cases cited, entitling the plaintiffs-appellants to
go to the jury.

It is further respectfully submitted that judgment
of non-suit should be reversed.

THEODORE STRONG & SoN,
Attorneys of Plaintiffs-Appellants.

StEPHEN V. R. StrONG,
Of Counsel.
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BRIEF OF DEFENDANT-APPELLEE

STATEMENT OF FACTS

Plaintiff-appellants’ appeal from a judgment of
“Non-Suit”” entered in their action for personal
injuries sustained by Tsabella Sivak. The plaintiff-
wpellants by their pleadings alleged that the
lefendant-appellee caused Central Avenue, in the
(ity of New Brunswi ck, to be sprinkled with water
o November 17, 19383, while the temperature was
below 32 degrees Fahrenheit, and that said water
froze and turned to ice (s. c. page 4, lines 21 to
). That plaintiff-appellant, Tsabella Sivak,
vhile walking upon said Central Avenue, slipped
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on the ice, fell, and physically injured herself,
She fixes the time of the accident between 4:3)
P. M. and 5 P. M., on November 17, 1933 (page a7,
lines 30 to 33), about one hour, or one and one
half hours after the street had been sprinkled with
water by the sprinkler of the City (page 35, lines
35 to 40). The high temperature for November
17th was 35 degrees (page 13, lines 38 to 40), and
the low temperature for that day was 15 degress.
The temperature at 5 P M. on that day was 3
degrees. All of these temperatures are Fahren-
heit (page 14, lines 1 to 10). The aforesaid
temperatures were taken in the shade at the New
Jersey Experimental Station, two miles from the
scene of the accident (page 18, lines 17 to 22).
The cage is one constructed by the United States
‘Weather Bureau standards, has venetian Dlinds
on the sides of it so the air can get to it, anda
double roof on it so that the sun is not hitting it
at any time (page 17, lines 19 to 26). These

temperatures are not recorded in the sun (pag
17, lines 27-28).

POINT I

No prima facie case was proved under Plaintif-
Appellants’ pleadings.

At the close of plaintiff-appellants’ case the
trial court granted defendant-appellee a motion
for nonsuit, on the ground that plaintiff-appellants
had not proven what they alleged in their con-
plaint, to wit: that the temperature at the time of
sprinkling Central Avenue was below 32 degres
TFahrenheit (page 55, lines 10 to 17) and in fact
neglected to offer any proof showing the temper-
ture at the point of the accident; and at the tine
the street was sprinkled by the City. The lov
temperature of 15 degrees, testified to by the
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witness ‘‘Nichols’’ can, at the outset, be disre-
carded. He testified, in answer to the Court’s
éuestion, as follows:

Q. Mr. Nichols, this low temperature oc-
curred some time between five o’clock in the
afternoon of the previous day and five o’clock
that aflernoon, is that correct?

A. Yes, sir.

Q. Presumably some time during the pre-
vious night, is that correct?

A. Yes, sir.

Q. And the high temperature occurred
within some time during the day of November
17th, is that correct?

A. Yes, sir (page 19, lines 10 to 19).

Even these temperatures were not taken in the
open air, or in the sun, but in a cage protected
[rom the direet rays of the sun, by a double roof,
aud by venetian blinds on the sides (page 17, lines
19 to 28).

The trial court logically concluded from all of
the testimony of the witness Nichols that at that
time of the year (he greatest warmth comes during
the afternoon, and that the chill comes with night-
fall and sun-down. Since the temperature expert
Nichols testified that the temperature at 5 P. M.
was 32 degrees (page 14, lines 6-7), and since the
tme of the sprinkling of the street is placed by
the witness Lefferts at one, or one and one-half
howrs earlier than 5 P. M. (page 35, lines 35-40)
TT!B lemperature at the time of the sprinkling of
the street was necessarily above 32 degrees
Pahrenheit, Tt is necessary to remember that even
'.he;e femperatures were taken two miles from the
wint of accident, and in a sun-protected cage,
Irom all of which it is obvious that the inferences
feasonably arising from this testimony failed to
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support the contentions of the plaintiff, and does
not agree with and support the hypothesis which
it was adduced to prove as set forth in the com-
plaint and opening of counsel.

Appellant realizing that her proof before the
court failed to sustain her case within the plead-
ings, now attempts to argue that irrespective of
the positive evidence adduced by herself, that the
temperature was not below freezing at the time
the accident ocecurred, and also at the time the
sprinkling was done by the City, there was testi-
mony by the plaintiff herself, and the witness
Lefferts, that at the time she fell she noticed a
thin film or covering of ice on the street at the
place where the accident occurred. The fact that
there was some ice upon the street at the time the
plaintiff fell, would not justify the jury in pre-
suming that this ice was formed by reason of the
sprinkling of the street by the City, one, or one
and one-half hours before the accident, because
many other agencies may have intervened, and
undoubtedly did intervene, to have caused the
formation of this ice at the time of the occurrence
of the accident, or a short time preceding it. Itis
no exaggeration to state, that regardless of street
sprinklings, it is most unusual for any city street
to be entirely free from some wet areas, particn-
larly where there are holes and erevices in the
street, as testified to by the witness Lefferts in this
case (page 43, lines 10 to 15).

The inuendos and insinuations relied upon by
the appellant, are certainly not inferences reason-
ably arising from the evidence, and consequently
do not bring their case within the true rule as laid
down in Jackson vs. Delaware, Lackawanna and
Western Railway Company, 111 N. J. L. 487.
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On page 4 of appellant’s brief is the following
statement :

“The {rial judge depended upon the testi-
mony as to the temperature ‘on the following
day’ (page 55, line 22).”

The ruling of the trial court did not depend upon
the testimony as to the temperature on the follow-
ing day. The trial court simply pointed out that
since all the temperature readings are taken from
5P. M. one day to 5 P. M. the next day, that the
temperature from 5 P. M. on the day of the acci-
dent to 5 P. M. the next day, did not once go below
31 degrees Fahrenheit, and that probably some
time during the night. The court reasonably con-
cluded from this, that in the earlier afternoon of
November 17th, when the place where the accident
ocenrred was sprinkled, that the temperature was
necessarily much above 32 degrees Fahrenheit, so
that it conclusively appears from the plaintiff’s
ase that at the time of the sprinkling of Central
Avenue the temperature was in fact above 32
degrees TMahrenheit, and that the appellants con-
sequently failed to establish a prima facie case,
within their pleadings, and upon the issues tried.

POINT II

Neither active or passive wrong-doing on the part
of the municipality was proven by Plaintiff- Appellants.

The City admits that since the decision of this
out in Allas vs. Rumson, 115 N. J. L. 593, any
doubt which may theretofore have existed as to
the liability of a municipality for active wrong-
loing, has been clarified and settled. Tn the instant
case, hn\\evu, plaintiffs were nonsuited, because
they failed to show any wrong-doing, either active

O passive, on the part of the City to their detri-
went,
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Although Reilly vs. City of New Brunswick, 92
N. J. L. 547, is not referred to in the cases col-
lected in Mr. Justice Heher’s opinion in Allas vs.
Ruwmson, supra, it seems that the rule of law laid
down there by this court has heen overruled; at
any rate, when applied to facts such as that case
presented.

In the instant case plaintiff-appellants failed to
make out a prima facie case as set forth in their
complaint, and in their opening ; and failed to show
any wrong-doing on behalf of the City as charged
in their pleadings.

CONCLUSION

It is therefore respectfully submitted that on
the pleadings and proofs as presented to the court
below, no prima facie case was presented, entitling
plaintiff-appellants to be heard by a jury.

It is further respectfully submitted that the
judgment of ‘‘nonsuit’’ should be sustained.

Pavn W. Ewixg,
Attorney for and of Counsel with
Defendant-Appellee.

This appeal will be argued orally for defendant-
appellee by Pavr. W. Ewixe, City Attorney.












