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10:71-4.4

i. For insurance proceeds, the amount received
from an insurance company for the purpose of replac-
ing or repairing an originally excludable resource, if
repair or replacement of such resource occurs within
nine months.

(1) The initial nine month period shall be extend-
ed for a reasonable period up to an additional nine
months when it is determined that the individual had
good cause for not replacing or repairing the re-
source. An individual will be found to have good
cause when circumstances beyond his or her control
prevented the repair or replacement or the contract-
ing for the repair or replacement.

ii. The proceeds from the sale of a home which is
excluded from the individual’s resources will also be
excluded from resources to the extent that they are
intended to be used and are, in fact, used to purchase
another home, which is similarly excluded, within three
months of the date of the proceeds. If the proceeds
are not used in the above manner they shall be counted
toward the resource maximum.

9. Burial spaces intended for the use of the individual,
his or her spouse, or any other member of his or her
immediate family and funds which are set aside for the
burial expenses of the individual or spouse, subject to the
limits specified below.

i. The following definitions apply in regard to burial
spaces or funds:

(1) Burial spaces are conventional grave sites,
crypts, mausoleums, urns, or other repositories which
are customarily and traditionally used for the remains
of deceased persons.

(2) Funds set aside for burial include revocable
burial contracts, burial trusts, and any separately
identifiable assets which are clearly designated as set
aside for the expenses connected with an individual’s
burial, cremation or other funeral arrangements.

(3) Funds in an irrevocable trust or other irrevoca-
ble arrangement which are available for burial are
funds held in an irrevocable burial contract and
irrevocable burial trust, or an amount in an irrevoca-
ble trust which is specifically identified for burial
expenses.

(4) Immediate family includes an individual’s mi-
nor and adult children, stepchildren and adopted
children, brothers, sisters, parents, adopted parents
and spouses of those persons. Dependency and liv-
ing-in-the-same household are not factors. Immedi-
ate family does not include the members of an
ineligible spouse’s family unless they meet this defini-
tion.

ii. The exclusion from resources of funds set aside
for burial applies only when counting any portion of the
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funds toward the resource limit would cause ineligibility
due to excess resources.

(1) If the individual or couple would otherwise be
ineligible and could be eligible with the application of
this exclusion and the individual or couple alleges
that funds are set aside for the burial of the eligible
individual or his or her spouse, an affidavit indicating
such must be obtained.

(A) The amount of funds that may be excluded
shall be determined and may not exceed the maxi-
mum limit of $1,500 each for the individual and his
or her spouse. The maximum limit for each indi-
vidual is reduced by an amount equal to the
amount of funds held in an irrevocable burial trust,
an irrevocable burial contract, or other irrevocable
arrangement which is available to meet that indi-
vidual’s burial expenses. Each individual’s maxi-
mum limit is further reduced by the face value of
any insurance policy on that individual’s life owned
by him or her or his or her spouse if the cash
surrender value of the policy was excluded in
determining the resources of the individual.

(B) In order for burial funds to be excluded, the
funds must be separately identifiable (that is, not
comingled with other funds or assets which are not
set aside for burial). Additionally, the funds must
be already designated as set aside for burial. If
the funds are not so designated, the funds may be
excluded if the individual attests in writing, that he
or she intends to use the funds for his or her burial
and agrees to submit within 30 days, documentary
evidence that the funds have been designated as
set aside for burial.

(C) Any increase in the value of excluded burial
funds due to interest on such funds which were left
to accumulate or appreciation of such funds after
establishment of Medicaid eligibility shall be ex-
cluded.

As amended, R.1983 d.167, effective June 6, 1983.
See: 15 N.J.R. 422(a), 15 N.J.R. 925(b).
(a)9., Burial spaces and funds added as excludable resources.
Amended by R.1995 d.651, effective December 18, 1995.
See: 27 N.J.R. 3543(a), 27 N.J.R. 5046(a).

Law Review and Journal Commentaries

Protecting the Home in Government Benefits Planning. Gary Ma-
zart. 164 N.J.Law. 34 (Mag.) (Oct. 1994).

Case Notes

Federal Medicaid statute requiring that state’s methodology for
determining resource eligibility of medically needy person be no more
restrictive than for categorically needy person required exclusion of
husband’s individual retirement account from computation of wife’s
resources for purposes of determining eligibility. Mistrick v. Division
of Medical Assistance and Health Services, 299 N.J.Super. 76, 690 A.2d
651 (A.D.1997).
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Proceeds from judgment or settlement transferred by individual into
irrevocable trust are still available resources, for purposes of determin-
ing Medicaid eligibility. In re Lennon, 294 N.J.Super. 303, 683 A.2d
239 (Ch.1996).

Home was non-liquid resource excluded from determining Medicaid
eligibility as long as applicant agreed to liquidate within six months of
application date. J.N. v. Division of Medical Assistance, 95 N.J.A.R.2d
(DMA) 55.

Securities transferred by recipient were not a resource for Medicaid
eligibility when solely for purpose of repaying a loan. W.B. v. Dmahs
& Atlantic County, 95 N.J.A.R.2d (DMA) i7.

Proceeds from sale of residence were not “available” to nursing
facility resident for Medicaid purposes. N.P. v. DMAHS, 93
N.J.A.R.2d (DMA) 103.

10:71-4.5 Resource eligibility standards

(a) For eligibility in the Medicaid Only Program, total
countable resources are subject to the following limits. (See
NJ.A.C. 10:714.1(b) regarding definition of resources,
N.J.A.C. 10:71-4.2 regarding countable resources, and
N.J.A.C. 10:71-4.8 regarding resources of a couple when
one member is applying for Medicaid for institutional ser-
vices.)

1. Resource eligibility is determined as of the first
moment of the first day of the month. Changes in the
amount of countable resources subsequent to the first
moment of the first day of the month shall not affect
eligibility.

2. In the case of checking accounts, the balance as of
the first moment of the first day of the month shall be
reduced by the amount of any checks which have been
drawn on the account but which have not yet cleared the
financial institution.

(b) Resource maximum for a couple: Participation in the
program shall be denied or terminated if the total value of a
couple’s countable resources exceeds the limit below:

before January 1, 1986 $2,400
January 1, 1986—December 31, 1986 $2,550
January 1, 1987—December 31, 1987 $2,700
January 1, 1988—December 31, 1988 $2,850
January 1, 1989 and thereafter $3,000

1. Definition of a couple: A couple shall be defined
as a man and a woman who are legally married, or who
have been determined to be a couple by the Social
Security Administration for receipt of RSDI benefits, or
who are living together in the same household and pre-
senting themselves to the community in which they live as
husband and wife. '

(c) Resource maximum for an individual: participation in
the program shall be denied or terminated if the total value
of an individual’s resources exceeds the limits below:
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before January 1, 1986 $1,600
January 1, 1986—December 31, 1986 $1,700
January 1, 1987—December 31, 1987 $1,800
January 1, 1988—December 31, 1988 $1,900
January 1, 1989 and thereafter $2,000

(d) Resource maximum (institutionalized individuals):
The resource maximum for an individual in (c) above
applies equally to individuals institutionalized in a Title XIX
approved facility. Countable resources held in the institu-
tion (for example, trust funds, personal needs accounts)
together with those held outside the institution, are to be
applied toward the resource maximum. If the resource
maximum is exceeded, Medicaid eligibility will cease. (See
also NJ.A.C. 10:71-4.8 regarding resource eligibility for
institutionalized individuals.)

(e) The grandfather clause: An individual who satisfied
the following criteria may have his/her resource eligibility
determined in accordance with procedures formerly used in
New Jersey’s OAA, AB, and DA programs if it is more
advantageous to the individual (see Financial Assistance
Manual, Chapter 300, for regulations in effect prior to
January 1, 1974):

1. The individual was participating in the Medicaid
program during December 1973 under one of New Jer-
sey’s Federal programs for the aged, blind, or disabled;

2. The individual has, since December 1973, continu-
ously resided in New Jersey;

3. The individual has, since December 31, 1973, con-
tinuously been an eligible individual, an eligible spouse, or
an essential person participating in the Medicaid program.

i. Essential person status (refers to spouse only): A
spouse who received Medicaid coverage in December
1973 because of his/her status as a person “essential” to
the existence of an eligible person is also considered
eligible for receipt of Medicaid Only benefits under the
provision of the grandfather clause. Such spouse must
continue to reside with the eligible individual alone in
order to retain his/her essential person status.

ii. Once an individual’s essential person status is
terminated, he/she must again apply for benefits and be
determined eligible or ineligible on the basis of criteria
used for other newly applying aged, blind, or disabled
individuals.

Amended by R.1991 d.32, effective January 22, 1991.
See: 22 N.J.R. 7(a), 23 N.J.R. 215(b).
Added text to reference N.J.A.C. 10:71-4.8 to (a) and (d).

Case Notes

Applicant ineligible for Medicaid for time period his checking ac-
count exceeded $2,000 resource limit. E.N. v. Division of Medical
Assistance and Health Services, 96 N.J.A.R.2d (DMA) 1.

Home was non-liquid resource excluded from determining Medicaid
eligibility as long as applicant agreed to liquidate within six months of
application date. J.N. v. Division of Medical Assistance, 95 N.J.A.R.2d
(DMA) 55.
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Transfer of real property for less than true value raised presumption
of transfer to obtain Medicaid benefits. P.V.v. Camden County Board,
95 N.J.AR.2d (DMA) 38.

Patient not ineligible for Medicaid benefits when status letter con-
taining necessary information from Medicaid office on eligibility was
lost in mail. B.W. v. Division of Medical Assistance, 95 N.J.A.R.2d
(DMA) 2.

Termination of New Jersey care benefits was inappropriate; appli-
cant and live-in friend were not a “couple”. C. G. v. Division of
Medical Assistance and Health Services, 94 N.J.AR.2d (DMA) 37.

Grant of first priority lien to State on property owned by Medicaid
benefits petitioner was proper. C.P.v. Passaic County Board of Health
and Social Services, 94 N.J.A.R.2d (DMA) 34,

Savings were excess resources. Estate of E.B. v. Division of Medical
Assistance and Health Services, 93 N.J.AR.2d (DMA) 85.

Applicant was ineligible for “Medicaid Only” benefits. R.A. v.
Division of Medical Assistance and Health Services, 93 N.J.A.R.2d
(DMA) 63.

10:71-4.6 Deeming of resources

(a) When an applicant/recipient is an adult residing in the
same household with his/her ineligible spouse or is a child
residing in the same household with his/her parent(s) or
spouse of parent, the resources of the ineligible spouse or
parent(s) is considered in the determination of eligibility.
The amount included as resources to the applicant/recipient
whether or not it is actually available, is termed deemed
Tesources.

(b) Applicant/recipient living alone: If the applicant/re-
cipient lives alone, only his/her countable resources shall be
applied to the resource maximum for an individual.

(c) Applicant/recipient couple: In the case of an appli-
cant/recipient couple, the total amount of the husband’s and
wife’s combined countable resources shall be applied to the
resource maximum for a couple. Such individuals will
continue to have resources treated in this manner until they
have been separated for one calendar month. At such time,
the individuals will be considered to be living alone.

1. If one member of an eligible couple enters a Title
XIX institution, only the resources of the institutionalized
individual will be counted in the determination of his or
her eligibility beginning with the date of admission except
-as provided in N.J.A.C. 10:71-4.8.

(d) Applicant/recipient living with ineligible spouse: If
the applicant/recipient lives with an ineligible spouse, all
countable resources of the ineligible spouse are deemed to
the applicant/recipient. The value of the total countable
resources is compared to the resource maximum for a
couple. Such individuals will continue to have resources
treated in this manner until they have been separated for
one full calendar month. At such time, the individuals will
be considered to be living alone.

1. Separation due to institutionalization: If one mem-
ber of the couple enters a Title XIX institution, only the
resources of the institutionalized individual will be count-
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ed in the determination of his or her eligibility beginning
with the date of admission except as provided in N.J.A.C.
10:71-4.8.

(e) Applicant/recipient unmarried and under 18 years of
age, living with parents: If the applicant/recipient is an
unmarried child under the age of 18 years of age who lives
with his or her parents (including stepparents), the total
value of all countable resources in excess of the appropriate
parental resource maximum, cited in (e)2 below, shall be
applied toward the resource maximum for an individual (see
N.J.A.C. 10:71-4.5). A child will be considered to be not
living with his or her parents when he or she has ceased
living with them for a period of one calendar month.

1. Child not living with parents due to institutionaliza-
tion: If a physician has certified that the child’s duration
of stay in a Title XIX facility (or a combination of such
facilities) is expected to be 30 consecutive days or more,
such child shall be considered to be not living with his/her
parents at the time of such certification. In such circum-
stances, only the child’s own countable resources shall be
applied to the resource maximum for an individual.

2. Parental resource maximums (including steppar-
ents):

i. One parent: The total value of countable re-
sources in excess of the source limit for an individual
(see N.J.A.C. 10:71-4.5) shall be applied toward the
eligible child’s resource maximum.

ii. Two parents: The total value of countable re-
sources in excess of the resource limit for a couple (sec
N.J.A.C. 10:71-4.5) shall be applied toward the eligible
child’s resource maximum.

3. More than one eligible child: If there is more than
one eligible child in the household, the total value of
countable resources in excess of the appropriate parental
maximum shall be equally divided among such children.
In cases of this nature, no part of the value of such
resources shall be allocated to ineligible children residing
in the household.

(f) Deeming resources of an alien’s sponsor: When the
sponsor of an alien is subject to deeming provisions (see
N.J.A.C. 10:71-5.7) any countable resources of the sponsor
in excess of the appropriate resource limit (the resource
limit for an individual or the resource limit for a couple if
the sponsor resides with his or her spouse) shall be consid-
ered to be resources of the alien in addition to whatever
resources the alien has.

As amended, R.1983 d.373, effective September 6, 1983.
See: 15 N.J.R. 999(b), 15 NJ.R. 1477(a).

Added, deeming resources of alien’s sponsor.
Amended by R.1985 d.474, effective September 16, 1985.
See: 17 NJ.R. 1525(a), 17 N.J.R. 2274(a).

Substantially amended.

Amended by R.1991 d.32, effective January 22, 1991.
See: 22 N.J.R. 7(a), 23 N.J.R. 215(b).

Supp. 8-18-97
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Added (c)1. Deleted statement regarding physician’s certification and
added text establishing resources counted when one member of a
couple is institutionalized.

Case Notes

Federal Medicaid statute requiring that state’s methodology for
determining resource eligibility of medically needy person be no more
restrictive than for categorically needy person required exclusion of
husband’s individual retirement account from computation of wife’s
resources for purposes of determining eligibility. Mistrick v. Division
of Medical Assistance and Health Services, 299 N.J.Super. 76, 690 A.2d
651 (A.D.1997).

10:71-4.7 Transfer of resources

(a) The provisions of this section apply only to persons
who are receiving an institutional level of services or who
are seeking that level of services. An individual shall be
ineligible for institutional level services through the Medic-
aid program if he or she (or his or her spouse) has disposed
of resources at less than fair market value at any time
during or after the 30 month period immediately before:

1. In the case of an individual who is already eligible
for Medicaid benefits, the date the individual becomes an
institutionalized individual; or

2. In the case of an individual not already eligible for
Medicaid benefits, the date that the individual applies for
Medicaid as an institutionalized individual.

(b) The following definitions apply in situations regarding
the transfer of resources:

1. Fair market value: The fair market value (FMV) is
equal to the current market value at the time of resource
disposal. The FMV shall be determined in accordance
with the evaluation instructions set forth in N.J.A.C.
10:71-4.1(d).

2. Uncompensated value: The uncompensated value
(UV) is the difference between the FMV of a nonexclud-
able resource (less any encumbrances) and the compensa-
tion received by the individual. If the resource was
jointly owned before disposal, the UV considered is only
the individual’s share of that value (see N.J.A.C.
10:71-4.1(d)).

3. Institutionalized individual: An institutionalized in-
dividual for the purposes of this section is a person who is
receiving care in a Medicaid certified skilled nursing
facility, intermediate care facility (level A or B and
ICFMR) and licensed special hospital (Class B or C) or
Title XIX psychiatric hospital (if under the age of 21 or
age 65 and over). Effective October 1, 1990, an institu-
tionalized individual shall include an individual receiving
care in a Medicaid certified nursing facility (NF). For
the purposes of this section, an institutionalized individual
shall include a person seeking benefits under a home or
community care waiver program, not including the Home
Care Expansion Program. An institutionalized individual
shall not include a person who is receiving care in an
acute care general hospital.

Supp. 8-18-97

4. Penalty period: The penalty period is the period of
ineligibility for Medicaid coverage for institutional level
care established for an individual as a result of the
transfer of a resource for less than fair market value.
The penalty period begins with the month of the resource
transfer and is the lesser of:

i. 30 months; or

ii. The number of months resulting from dividing
the uncompensated value of the transferred resource by
statewide monthly average lowest semi-private room
rate for Medicaid certified nursing facilities as calculat-
ed annually. The current average through December
31, 1990 is $3,376.

(c) General procedures: If an individual or his or her
spouse described in (a) above (including any person acting
with power of attorney or as a guardian for such individual)
has sold, given away, or otherwise transferred any resources
(including any interest in a resource or future rights to a
resource) within the 30 months preceding the date of appli-
cation or entry into institutional care, the following steps
shall be taken and fully documented in the case record:

1. Ascertain and document the FMV of the resource.

2. Document the amount of compensation received by
the individual for the transfer.

3. Determine the UV, if any.

4, Add the amount of the UV, if any, to the amount
of other countable resources.

5. Notify the applicant, in all cases when any amount
of UV is established, of the determination via Form
PA-13 before the application is approved or denied.

6. Advise the applicant that he or she may rebut the
presumption that a resource was transferred at less than
FMV in order to qualify for Medicaid coverage for insti-
tutional care (see (i) below).

(d) The provisions of this section apply whether or not
the resource would have been considered an excluded re-
source at the time of its disposal or transfer. However, an
individual shall not be ineligible for an institutional level of
care because of the transfer of his or her equity interest in a
home which serves (or served immediately prior to entry
into institutional care) as the individual’s principal place of
residence and the title to the home was transferred to:

1. The institutionalized individual’s spouse;

2. A child of the institutionalized individual who is
under the age of 21 or a child of any age who is blind or
totally and permanently disabled;
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Securities transferred by recipient were not a resource for Medicaid
eligibility when solely for purpose of repaying a loan. W.B. v. Dmahs
& Atlantic County, 95 N.J.A.R.2d (DMA) 17.

Transfer of a resource, a mortgage, held on a condominium for less
than fair market value operated to render applicant ineligible for
Medicaid benefits. C.M. v. Division of Medical Assistance, 95
N.J.AR.2d (DMA) 14.

Transfer of securities was not a countable resource in determining
Medicaid eligibility. Applewood Estates v. Division of Medical Assis-
tance, 95 N.J.AR.2d (DMA) 1.

Institutional level services Medicaid eligibility; penalty period of 30
months; couple sold house to children at less than fair market value.
G.A. v. Ocean County Board of Social Services, 94 N.J.A.R.2d (DMA)
45,

Trust was Medicaid qualifying trust, and application for Medicaid
was properly denied. C.C. v. Bergen County Board of Social Services,
94 N.J.A.R.2d (INS) 31.

Presumption that transfer of home was made solely to qualify for
Medicaid rebutted. A.W. v. Morris County Board of Social Services,
94 N.J.A.R.2d (DMA) 22.

There was failure to rebut presumption that marital assets were
transferred for less than fair market value in order to contravene
eligibility guidelines. S.G. v. Union County Division of Social Services,
94 N.J.AR.2d (DMA) 13.

Medicaid eligibility denied; presumption that property was trans-
ferred to establish eligibility. M.C. v. DMAHS, 94 N.J.A.R.2d (DMA)
1.

Transfer of property to children preserving life estate was prohibited
transfer of resources. C.D. v. Division of Medical Assistance and
Health Services, 93 N.J.A.R.2d (DMA) 91.

Reduction in alimony pursuant to consent order was transfer of
resources. B.S. v. Division of Medical Assistance and Health Services,
93 N.J.AR.2d (DMA) 35.

Husband’s estate funds were available to pay wife’s nursing home
costs. L.S. v. Division of Medical Assistance and Health Services, 93
N.J.AR.2d (DMA) 7.

Presumption that transfer of three-family building was for purpose
other than to establish Medicaid eligibility was not rebutted. E.B. v.
Hudson County Board of Social Services, 92 N.J.AR.2d (DMA) 13.

Penalty period for transfer of resources governed by regulations in
effect on date of transfer. H.P. v. Division of Medical Assistance and
Health Services, 92 N.J.AR.2d (DMA) 7.

10:71-4.8 Institutional eligibility; resources of a couple

(a) In the determination of resource eligibility for an
individual requiring long term care, the county welfare
agency shall establish the combined countable resources of a
couple as of the first period of continuous institutionaliza-
tion beginning on or after September 30, 1989. This deter-
mination shall be made upon a request for a resource
assessment in accordance with N.J.A.C. 10:71-4.9 or at the
time of application for Medicaid benefits. The total counta-
bie resources of the couple shall include all resources owned
by either member of the couple individually or together.
The CWA shall establish a share of the resources to be
attributed to the community spouse in accordance with this
section. (No community spouse’s share of resources may be
established if the institutionalized individual’s current con-
tinuous period of institutionalization began at any time
before September 30, 1989.)
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1. The community spouse’s share of the couple’s com-
bined countable resources is based on the couple’s count-
able resources as of the first moment of the first day of
the month of the current period of institutionalization
beginning on or after September 30, 1989 and shall not
exceed $76,740 unless authorized in (a)4 or 5 below. The
community spouse’s share of the couple’s resources shall
be the greater of:

i. $15,348; or

ii. One half of the couple’s combined countable
resources.

2. In determining the resource eligibility of the institu-
tionalized spouse, the community spouse’s share of the
resources is subtracted from couple’s total combined re-
sources as of the first moment of the first day of the
month of application for Medicaid. If the remaining
resources are less than or equal to $2,000, the institution-
alized spouse is resource eligible. If the remaining re-
sources exceed $2,000, eligibility may not be established.

i. In the case of an individual whose eligibility for
institutional care is determined in accordance with the
rules applicable for New Jersey Care (see N.J.A.C.
10:72 et seq.), resource eligibility will exist when the
couple’s combined resources, less the community
spouse’s share of the resources, are equal to or less
than $4,000.

3. To the extent that the community spouse’s share of
the combined resources are not already owned by the
community spouse, the ownership of the community
spouse’s share of the resources must be transferred to the
community spouse within 90 days of a determination of
eligibility for institutional Medicaid services. The CWA
may extend the transfer period if individual circumstances
warrant a longer period to affect the transfer. Resources
not transferred by the end of the 90-day period (or
extension) shail be counted in the determination of eligi-
bility for the institutionalized individual.

i. Eligibility for the institutionalized individual shall
be established pending the actual transfer of the re-
sources if he or she attests, in writing, that he or she
intends to transfer the community spouse’s share of the
resources to the community spouse.

4. If a court of competent jurisdiction has ordered
that resources be transferred to the community spouse in
an amount higher than that authorized in (a)l above, the
higher court-ordered amount shall be recognized as the
community spouse’s share. Any resource transferred un-
der such a court order shall not be subject to the resource
transfer penalty described at N.J.A.C. 10:714.7.

5. If, in accordance with N.J.A.C. 10:71-5.7(d), addi-
tional resources have been authorized to be set aside for
the community spouse in order to provide for a sufficient
income maintenance level, such additional resources are
not subject to the limitation in this section on the commu-
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nity spouse’s share of the couple’s combined resources.
Any resource transferred to the community spouse under
this provision shall not be subject to the resource transfer
provision described at N.J.A.C. 10:71-4.7.

6. For purposes of this section, an institutionalized
individual does not include any individual who is not
likely to remain in a Title XIX facility for a period of 30
consecutive days. If a physician has not certified that the
individual’s stay in the facility is expected to be a period
of 30 or more consecutive days, that individual’s Medicaid
eligibility will be determined as if he or she continued to
reside in the community until he or she has been in a
Title XIX facility (or a combination of Title XIX facili-
ties) for a period of 30 consecutive days.

7. For purposes of this section, a continuous period of
institutionalization means 30 consecutive days of institu-
tional care in a medical institution, and/or Medicaid
funded home and community-based waiver services.
Continuity is broken by absences from the institution for
30 consecutive days or the non-receipt of home or com-
munity based services for 30 consecutive days.

8. For purposes of determining the community
spouse’s share of the couple’s resources only, countable
resources of a couple shall include all resources not
subject to exclusion under N.J.A.C. 10:71-4.4, except that
one automobile shall be excluded without regard to the
dollar limits set forth at N.J.A.C. 10:71-4.4(b)2 and per-
sonal effects and household goods shall be excluded
without regard to the dollar limits set forth at N.J.A.C.
10:71-4.4(b)3.

9. In determining retroactive eligibility " (the three-
month period immediately preceding the month of appli-
cation) based on the first Medicaid application in a
continuous period of institutionalization, the community
spouse’s share of the resources shall be deducted from the
couple’s combined total resources. If the institutionalized
individual subsequently files another Medicaid application

for the same continuous period of institutionalization,

retroactive eligibility will be based on all resources actual-
ly owned by the institutionalized individual.

New Rule, R.1991 d.32, effective January 22, 1991.
See: 22 N.J.R. 7(a), 23 N.LR. 215(b).
Emergency Amendment, R.1992 d.84, effective January 22, 1992, oper-
ative January 1, 1992, (expires March 22, 1992).
See: 24 N.J.R. 651(a).
Resource eligibility revised upward.
Adopted concurrent amendment, R.1992 d.191, effective April 20, 1992.
See: 24 N.J.R. 651(a), 24 N.J.R. 1498(b).
Provisions of emergency amendment, R.1992 d.84, readopted without
change.
Amended by R.1993 d.402, effective August 16, 1993.
See: 25 N.J.R. 1818(a), 25 N.J.R. 3786(a).
Amended by R.1994 d.428, effective August 15, 1994,
See: 26 N.J.R. 1754(a), 26 N.J.R. 3478(a).
Amended by R.1996 d.46, effective January 16, 1996.
See: 27 N.J.R. 3668(a), 28 N.J.R. 291(a).
In (a)1 and (a)1i resource eligibility revised upward.
Amended by R.1996 d.466, effective October 7, 1996.
See: 28 N.J.R. 2779(c), 28 N.J.R. 4480(a).
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Case Notes

Federal Medicaid statute requiring that state’s methodology for
determining resource eligibility of medically needy person be no more
restrictive than for categorically needy person required exclusion of
husband’s individual retirement account from computation of wife’s
resources for purposes of determining eligibility. Mistrick v. Division
of Medical Assistance and Health Services, 299 N.J.Super. 76, 690 A.2d
651 (A.D.1997).

Combined countable resources included unsecured promissory notes.
H.H. v. New Jersey Division of Medical Assistance and Health Services,
93 N.J.AR.2d (DMA) 58.

Husband’s estate funds were available to pay wife’s nursing home
costs. L.S. v. Division of Medical Assistance and Health Services, 93
N.J.AR.2d (DMA) 7.

10:71-4.9 Resource assessment

(a) At the beginning of the first continuous period of
institutionalization (beginning on or after September 30,
1989), the institutionalized spouse or the community spouse
(or a representative of either spouse) may request an assess-
ment of the couple’s total countable resources. The pur-
pose of the assessment is to establish the community
spouse’s share of the couple’s total countable resources (see
N.J.A.C. 10:71-4.8(a)).

(b) The county welfare agency shall, upon a request for a
resource assessment, advise the requesting parties of the
documentation and verification necessary to make the as-
sessment. When the necessary documentation and verifica-
tion is not submitted to the county welfare agency in a
timely manner, the requesting parties shall be advised that
the resource assessment cannot be completed. Upon re-
ceipt of all relevant documentation of resources from the
couple the county welfare agency shall establish the total
countable resources of the couple. The county welfare
agency shall notify both members of the couple of the total
value assigned to their combined countable resources and
the community spouse’s share of those resources. A copy
of the notice shall be retained at the county welfare agency.

1. The county shall complete the resource assessment
and notify the requesting parties of its results within 45
calendar days of the request unless third party verification

has not been received by the county welfare agency or the

requesting parties request a delay.

(c) At the time of providing the couple with a copy of the
resource assessment, the county welfare agency shall advise
the couple that there is no immediate right to a fair hearing
on the county’s resource assessment, but that there will be
an opportunity to appeal the findings of the assessment
when and if the institutionalized spouse applies for Medic-
aid.

New Rule, R.1991 d.32, effective January 22, 1991.
See: 22 N.J.R. 7(a), 23 N.J.R. 215(b).
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SUBCHAPTER 5. INCOME

Law Review and Journal Commentaries
Marital Status and 60+ Crowd. Elizabeth Brody, 164 N.J.Law. 39
(Mag.) (Oct. 1994).

Medicaid—Pension Benefits, Judith Nallin, 135 NJ.LJ. No. 17, 53
(1993).

Protecting the Home in Government Benefits Planning. Gary Ma-
zart, 164 N.J.Law. 34 (Mag.) (Oct. 1994).

10:71-5.1 Income; financial eligibility standards

(a) As a condition of eligibility for the Medicaid Only
Program, applicants must comply with the income standards
set forth in this subchapter (see N.J.A.C. 10:71-5.6).

(b) Income defined: For the purpose of this program,
income shall be defined as receipt, by the individual, of any
property or service which he/she can apply, either directly or
by sale or conversion, to meet his/her basic needs for food,
shelter, or clothing. All income, whether in cash or in-kind,
shall be considered in the determination of eligibility, unless
such income is specifically exempt under the provisions of
N.J.A.C. 10:71-5.3

1. Availability of income: In order to be considered in
the determination of eligibility, income must be “avail-
able.” Income shall be considered available to an indi-
vidual when:

i. With the exception of income from self-employ-
ment, the individual actually receives the income;

ii. With the exception of income from self-employ-
ment, the income becomes payable but is not received

Next Page is 71-27
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by the individual due to his/her preference for voluntary
deferment;

ili. Income has been deemed available to the appli-
cant (see N.J.A.C. 10:71-5.5 regarding the deeming of
income);

iv. Net earnings from self-employment have been
determined in accordance with N.J.A.C. 10:71-5.4(a)2.

2. Earned income: Earned income shall be defined as
payment received by an individual for services performed
as an employee, or the net earnings as the result of self-
employment. When the individual is both employed as
self-employed, earned income shall consist of gross wages
(or salary, etc.) plus any net earnings from self-employ-
ment.

3. Unearned income: Unearned income shall be de-
fined as any income which is not coincident with the
provisions of (b)2 above. This definition includes
deemed income (see N.J.A.C. 10:71-5.5).

(c) The grandfather clause: An individual (including an
essential person) meeting the criteria delineated in N.J.A.C.
10:71-4.5(e) may have his/her income eligibility determined
in accordance with the procedures formerly used in New
Jersey’s OAA, AB, and DA programs if it is more advanta-
geous (see Financial Assistance Manual, Chapter 300, for
regulations in effect prior to January 1, 1974).

Law Review and Journal Commentaries
Medicaid. P.R. Chenoweth, 136 N.J.L.J. No. 14, 56 (1994).
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