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Opinion of Supreme Court. 

OPINION OF SUPREME COURT. 

Filed May 16, 1927. 

New Jersey Court of Errors and Appeals 
No. 99, February Term, 1927. 

CHARLES SERVENTI, 

Plaintiff-Respondent, 
vs. 

JOHN B. CELLA, JOSEPH A. CELLA 
and CARLO D. CELLA, 

Defendants-Appellants. 

10 

On appeal from the New Jersey Supreme 20 
Court. 

Submitted February Term, 1927. 
Decided l\fay 16, 1927. 

For the appellants, Carlo D. Cella, John W. 
Ockford, of counsel. 

For the respondent, Edward A. Markley, Ot-
mar J. Pellet, of counsel. 

The opinion of the Court was delivered by, 
hlLISCH, J. 

There was a judgment entered in the Supreme 
Court upon a verdict directed at the Hudson 
Circuit, in favor of the plaintiff, against the 
defendants in an action brought by the former 
against the latter to recover a certain deposit of 
one thousand dollars, together with a search fee 
of $150, with interest, which deposit was made 
with and paid to the defendants by the plaintiff, 
at the time of the execution of a certain con-
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tract entered into between the plaintiff and the 
defendants whereby the latter agreed to convey 
to the for~er, certain real estate in the City of 
Hoboken but made default in that the defendants 
were un~ble to convey to the plaintiff, a market-
able title, as was agreed upon in the said con-

10 tract. 
From this judgment the defendant s appeal to 

this court. 
The record discloses that accordin g to the 

terms of the said contract, the defendan ts agreed 
to deliver to the plaintiff a certain deed, con-
taining the usual full covenants and warranty, 
on l\1arch 15, 1923. On that date a deed for the 
premises was tendered by the defend ant to the 
plaintiff, which deed contained, a! the end of 

20 the description of the premises, bemg conveyed, 
the following clause: '' Subject, however, to t110 

terms of a certain agreement made between 
Michael Uhring and Louis Elleau dated May ~2, 
1878, and recorded in the Hudson County Regis-
trar's office, in Book 322 of Deeds, page 690, 
(pp. 30-40).'' 

The plaintiff refused to accept the deed be-
cause it contained the clause above quoted, 
whereas it was expressly provided by the _agree-

3 O ment of the sale of the property that it wa,~ 
to be sold "free and clear of all encumberance, 
and there was no such clause as quoted con-
tained therein; and, secondly, the agr eement to 
which the deed of conveyance referred and was 
made subject, was an encumbrance , and there-
fore made the title unmarketable. 

It was conceded that the bill for the sea~·ch 
d h t th as nothrn()' fee was reasonable an t a ere w .1 in the agreement of sale of May 22, 1878, wlncl 

40 
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made the sale subject to the agreement betwe en 
Uhring and Elleau. 

It is to be observed that the Uhring-Elleau 
agreement was made forty-nine years ago. The 
defendants derive their title f:rom Uhring. The 
agreement ref erred to in the deed of convey-
ance, after reciting that Elleau had erected a 1 O 
building upon his lot, the northerly wall of 
which encroached upon the Uhring lot, then 
provided that th e said wall should stand and be 
used by the parti es to the agreement, as a party 
wall, so far a•s Uh:ring might see fit to us e it as 
such. The agr eement also granted to Elleau, 
his heirs and assigns, the right to have a window 
in each story of his building above the :first 
story of the party wall and to enjoy the ]jght 
and air therefrom so long as Uhring did not 2 o 
desire to use that part of his lot for the purpose 
of erecting a building thereon. The agreement 
also contained a mu tual covenant that the parties 
thereto would desist and refrain from doing any 
act or thing to obstruct or hinder the full and 
free _enjoyment of light and air, except by the 
~rect10n, in good faith, of a building or build-
mgs upon the said lot. In view of this situa-
tio~, the plaintiff refused to accept the deed 
which was tendered, and demanded back Iii ~ 3 o 
deposit money which was refu sed him. Th ; 
plaintiff offered no other proof and re sted his 
case. 

There was a motion made on behalf of the 
defendants for a non- suit, which was denied. 
The defendants adduced no testimony. 

The tr ial judge direc ted a verdict in favor of 
the I · f:ff · . P am 1 and against the defendants upon the theory that the party wall mentioned in the 
contract, toget her with the und er taking s entered 40 
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into by and between the parties in relation to 
windows, light and air and all such privileges 
connected therewith, constituted an encumbrance, 
and hence, the plaintiff was not required to ac-
cept the deed tendered and was entitled to re-
cover his deposit money, together with the out-

IO lay for search fees. This judicial action was 
erroneous. 

Normally, a party wall is not an encumbrance. 
It was so held by this court in :B~eder, et al. rs. 
Solomon, et. al., 131 Atl. Rep., page 290, in an 
opinion by Judge Newman, which opinion was 
adopted by this Court, 134 Atl. Rep. 917. There 
was no circumstance appearing in this case whfoh 
rendered it an exception to the application of 
the general legal rule enunciated in the opinion 

20 referred to. But whether the mutual easements 
of light and air constitute an encumbrance upoH 
the property involved in the present litigation 
was a mixed question of law and fact and wo11ld 
depend upon whether such easements still exist. 
It must be borne in mind that the contract be-
tween Uhring and Elleau was mad e in 1878, 
nearly :fifty years ago, and under the agreement, 
the owner of the Uhring lot was entitled to erecl 
a building upon it which would close all tlie 

30 windows in the Elleau building, thus shutting out 
both light and air. It is quite likely that this was 
done many years ago. The testimony in the cnsc 
does not enlighten us on the subject. 

40 

In the absence of any testimony tending 1n 
show that any window existed in the adjacent 
lot which had not been obliterated before the 
making of the agreement, it becomes quite ap· 
parent that there is a failure of proof of tlin 
existence of the easements mentioned in the con-
tract. The burden of proof rested upon the plain-
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tiff to show that such easements or easement 
still existed in order to entitle him to a direc-
tion of a verdict in his favor and this the plain-
tiff failed to do. 

For the reasons given, the judgment 1s re-• 
versed, and a venire de novo awarded. 

ENDORSED: 

"Filed May 16, 1927. 

JOSE _PH F. S. FITZPATRICK, 
Clerk." 
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PETITION FOR RE-ARGUMENT. 
Filed May 24, 1927. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

No. 99. FEBRUARY TERM, 1927. 10 

CHARLES SERVENTI, 

Plaintiff-Respondent, 

vs. 
JOHN B. CELLA, JOSEPH A. CELLA 

and CARLO D. CELLA, 

Defendants-Appellants. 

Action 
at Law. 

On Appeal 
from 
Supreme 
Court. 

To the Honorable J ustices and Judges of the 
Court of Errors and Appeals of the Sta.te of 
New Jersey: 

~I.1he humble petition of Charles Serventi, the 
plaintiff-respondent in the above-stated cause, re-
spectfully represents: 

20 

He recovered a judgment against the defend-
ants in the Supreme Court, Hudson Circuit, for 
$1,375.34, representing his deposit and search 
fee, in an action wherein he sought to recover 3 0 
those items because of the failure of the defend-
ants to carry out a contract for the sale of 
certain real estate in the City of Hoboken to 
him. 

This Court in an opinion by Mr. Justice I(a-
11sch, filed on May 16, 1927, reversed the judg-
ment of the Supreme Court on the ground that 
it did not appear at the trial whether or not 
the encumbrance complained of still continued 
to exist, and therefore, the plaintiff was not 40 



8 

Petit ,ion for Re-argument. 

justified in refusing to take title so far as the 
evidence disclosed. 

The plaintiff respectfully asks a re-considera-
tion of the conclusion stated in said opinion that 
the judgment should be reversed, because the 
Court, it is respectfully submitted, overlooked 

lO the second point made in the brief of the plain-
tiff as respondent in this Court, namely, that the 
defendants presented to him at the time of the 
closing of title a deed which was improper and 
not in accordance with the contract for the sale 
of the real estate. 

Assun1ing that the opinion of this Court is en-
tirely sound that no encumbrance was proven on 
the trial to exist under the agreement made be-
tween Michael Uhring and Louis Elleau, dated 

20 May 22, 1878, still the point is clear that the de-
fendants had no right in their deed to make it 
subject to the terms of the agreement of 1878 
when the contract called for a deed free and 
clear of all encumbrances. This point seems not 
to have been passed upon by this .court and is 
unassailable. 

The contract of sale between the plaintiff and 
the defendants provided as follows (p. 16, 11. 30-
40): 

3 0 '' The deed shall be in proper statutory 
short form for re.cord, shall contai n the usual 
full covenants and warranty, and shall be 
duly executed and acknowledged by the 
seller, at the seller's expense, so as to con-
vey to the pitrchaser, the fee sim ple of the 
said premises, free of all encumbra nces ex-
cept as herein stated.'' 

The contract of sale did not provide that it 
was to be subject to the agreement of 1878. 
Therefore the conveyance was to be fr ee and 

40 clear of it. On March 19, 1923, the partie s met 
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in the office of J'\1r. Samuel Besson counsel for 
the plaint iff in J{oboken and a deed' bearing that 
date :v~s tender ed to the plaintiff and his coun sel 
contain;ng the following subject clause (p. 31, 
IL 20-3;)) : 

' ' Subj ect however to the terms of a certain 
agre ement made between Michael Uhrino· 10 
~nd Loui~ Elleau dated May 22, 1878, and 
record~d 111 the Hudson County Registrar's 
Office, 1n Book 322 of Deeds, page 690. '' 

I:, appea r s when this deed was tendered to the 
plamtiff and his counsel Mr. Besson th t M B . , , a r. 
-. esson adv rned the plaintiff to refuse to accept it 
~rst;, on tlie ground that it contained that '' sub~ 
:1.ect clanse, and secondly, that the agreement re-
forrc_<i to was in fact an encumbrance and made 
tJ1e t1tle unm arketable (p. 31, 1. 40, to p. 32, 1. 5). 

'rlie Jaw is 'Nell settled that the tender of a 
deed must lie of one which conforms to the terms 
~f the contra ct or it ·will be as if no t ender ha<l 
been made, 3D Cyc. 1549. 

In vVaters v. B ew 12 N 1· E; 787 ·t h 11 , , • . , . . , 1 was e c 
1lw_t 1.mcler :rn agr_eement for the sale of lands, the 
pmcli_aser 18 entitled to a deed describing th o 
l~rn_l rn_ 1 he ,vord s _ of the agreement without any 
It nut atzons oth er than those therein agreed upon. 

In tl1e rn.s" " t· 1)·· . a· L l f' 11 , ,. : < " u. • ,u, nnme 1a e y ··o owiug t]w 
~csc1~pt~on of the property and at the end of tho 

( esc,n pti on appeared the ''subject'' clause supra 
p . • ~I, ll. 2;>-:30). ' 

11 'l1J1e JHtrd1mmr nrn y rcf'1rn(~ t]1c deed 1.cHdcred hy 
1c vendor i i' jj , 1, • • • · • • . , co111.,.uns ally cond1t10n rPstrw-

l.1011 or · , , , j" . ' ., ' 
1 ., • '> 1 cs m Vd . ,lOn not ··warranted hy the con --
1 <1ct. ,)D Cyc. 1557. 
In I( rah v. Was smer, 75 N . .J. E. 109 J l 1 . ,~_ 

firmed b u · C . . . , • , a 
N i, ,- us . ourt on the op1n10n below (78 

. ,T. I i. 30a ), it was held by Howell, V.-C., that 
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a pur.cha.-ser Jrn.ving bargained for land under-
standing that he was to receive title free of en-
cumbrance, can insist upon a conveyance free ol' 
restrictive covenants. 

An exarnination of the authorities cited su11m, 
<lemoustrates that the defendants _-did not tender 
a proper deed. Since the contract provided for 
deed containing full covenants and warranty, 
whicl1 deed slion]d convey to the plaintiff the fop 
simple of the premises free of all encumbrances, 
except those stated therein, the defendants 
plainly had no right to make the conveyance suh-
;ject to the agreement between Uhring and Ellean 
of May 22, 1878. 

vVhether the agreernent of 1878 is or js uoL an 
encumbrance in point of law is immaterial. If 
it was not an encumbrance, making the convc,v-
ance to the plaintiff subject to its term s and obli-
gations, was improper. Plaintiff had a right to 
:insist upon a deed which was in conformi ty with 
his contract and not one which would be subject 
to the obligaUons of an agreement which the con-
tract said nothing about. If the plaintiff had ac-
eeptcd the deed, he would have waived the right 
to object to its forrn. I-Ie would thereby pur~ 
chase the property subject to the agreement and 
if it proved in fact as well as in law an encum-
brance, he would have no right of action against 
tho defendrrnts, notwithstanding that by his con-
tract he bought free and clear of the encum-
brance. 

If he lmd ae<:epLed the deed and ir a coJJtro-
versy arose wit11 the adjoining property a-,,,ner 
over the rights and obligations impo sed by the 
agrecmeHt ol: 1878, the plaintiff alone would have 
to bear the burden of the lawsuit and he would 
have no right of action against th e defendants 

11 

Petition for Re-argu ,ment. 

who agreed to convey free and clear of thi:=, cn-
n1mhrance. 

If the agree ment of 1878 did not impose obli-
gations, H ,vould not be an agreement because 
the very purpose o.f the agreement was to give 
r.ertain rights called grants in the agreement to 
llie owner of t.lle building whose wall encroached. 
rrlrnRe rights in favor of the adjoining land and 
obligations against the lot which the plaintiff 
sought to purchase run with the land because the 
Hgrccme11t say s ii. is to bind the heirs and assigns 
of Ul1 riug. ~Che iHsertion of the clause in the 
decu tcudern <l to the plaintiff making the convey-
i~nc_e subject to the agreement of 1878 certainly 
l1m_1t:s the scope of the covenants and warranty 
wl11cl1 the defenda nts were bound to O'ive with 
their Jecd, and therefore is a violatio; .of their 
<'Olltract of' sale which provided for a full cove-
lliml and wananty deed free from encumbrance. 

W c therefo re respectfully submit that for this 
reasou the direction of verdict. in favor of the 
plaintiff was proper. 

Counsel for the plaintiff-respondent ther ef ore 
res1rnctfu1ly pray that a re-argument of this case 
ma? he ordered especially in view of the fact that 
wlule the reeord was silent as to whether the 
terms of' Llic agreement were still in force, that is 
t~. say, that the physical layout of the property 
"c1s snch as to come under that agreement and 
~le governed l>y its terms, the fact nevertheless 
is. (and no quest ion was raised at the time of the 
lnal to tlie contrary, nor in the brief of the ap-
p~I:ants for that matter) that the physical con-
<1itwns _are such as to come within that aoTee-
meut [j- b . " - , was erroneously presumed by counsel 
lor the 11 · appe ants that there ·\vas a presumption 
lltat Ilic ngrccment continued to apply to the 

10 
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property and that the physical conditions re-
mained the same as at the time the agreement 
was executed unless the contrary was urged by 
the party who was seeking to defend himself 
against the operation of the terms of the agree-
ment. 

Dated, May 21, 1927. 

Very respectfully submitted , 

ED ·\V ARD A. MARKLEY, 
OTMAR J. PELLET, 

Of Counsel. 
COLI..INS & CORBIN' 

Attorneys for Plaintiff-Respond ent. 

13 
Rule for Oral Argument. 

RULE. 

J.17 iled September 21, 1927. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

#99, February Term, 1927. 

CHARLES SERVENTI' 

Plaintiff-Respondent, 

vs. 
.JOJ-IN B. CELLA, JOSEPH A. CELLA 

and CARLO D. CELLA 
' Defendants-Appellants. 

Action 
at Law. 

Rule for 
Oral Argu-
ment as to 
Why a Re-
argument 
Should Not 
Be Ilad. 

The petHion of the plaintiff-respondent for re-
argument of the above-entitled appeal, having 
been filed with the Court and same having been 
duly considered • 

' It is, on this 20th day of September, 1927, 

10 

20 

ORDERED that the Court hear oral argument as to 
why a re-argument should not be had, said argu-
ment to be noticed for the October Term 1927 30 
of the Court. ' ' 

By the Court, 

EDWIN ROBERT vV ALI(ER 
' Chancellor . 

. Rule actually entered this 21st day of Septem-
ber, 1927, on motion of 

COLLINS & CORBIN 
' Attorneys of Respondent. 

40 



New Jersey Court of Errors and Appeals 
CHARLES SERVANT!, 

Pla ,inti ff -Respondent, 

1)8 . 

,JOHN B. CELLA, JOSEPH A. 
CELLA and CARLO D. CELLA, 

Defendants -App ellants . 

Brief for Defendants-Appellants in Op-
posit ion to Plaintiff-Respondent 's M o-
tion f or a Re-argument. 

This motion for a re -arg ument is based upon a 
point which plaintiff -respondent seems to think 
this Court did not pass upoirin its judg~t ot 
reversal. 

The point is made that the deed which was ten-
dered included a subject clause not expressly pro-
vided for by the contract, and for this reason the 
purchaser had a right to reject the title as of-
fered, and was, therefore, in turn enti tled to a 
judgment for the amount of the deposit pa id by 
him at the time of the exeeution of the contract . 
This is the only point made upon this applica-
tion for a re -argument of the appeal. 

The point is not only lacking in merit but there 
are also many legal reasons why this fails to jus-
tif y an affirmance of the decision below which has 
been reversed by th is Court . 

A ven ire de n ova has been awarded, and a new 
trial of the issues in this case would probably 
establish the rea l facts with respect to the 
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"paper" objections to the title, which have been 
made by the purchaser. 

The subject clause above referred to relates to 
a possible easement, and there was a total failur e 
of proof of the actual existence of any easemen t, 
and it ·was for this reason that this Court con-
cluded that the plaintiff ha<l failed to make out a 
case. 

This Court did not say that the agreem eut 
was an encumbrance even on paper, and did not 
pass upon the question of whether or not the 
mu tuality of the benefits would bring the agr ee-
ment within the party-wall rule, as laid down in 

Feder, et al., v. Solomon, et al., 131 Atl. 
290. 

Bearing in mind that the contract (Stat e of 
Case on Appeal, pp. 11-17) expressly provid ed 
that the premises should be conveyed '' subjec t to 
such a state of facts as an accurate survey may 
show" (State of Case on Appeal, p. 14, lines 3, 
4-and 5), it is quite clear that the question of the 
effect of this subject clause in the deed is to be 
considered in the light of the whole contract and 
all of the facts of the case, rather than upon the 
extren1ely narrow ground taken by plainti ff-
respondent for the discussion. . 

Plaintiff-respondent argues that he had a rig~t 
to reject the deed because it contained a conch-
tion, restriction or reservation not warranted by 
the contract. The authorities cited are: 

Waters v . B ew, 52 Eq. 787; 
Krah v. W a-ssnier, 75 Eq. 109; Affirmed: 

78 Eq. 305 and 31 Cyc. 

(State of Case on this motion, p. 9.) 
In the first place, the words '' Subject, however, 

3 

to the terms of a certain agreemen t'' , do not 
necessarily amount to either a condition, a re-
striction or a reservation. If the agreement in 
question should be held to be similar to the simple 
party-wall agreement, they would confer a benefit. 

"Subject to" does not necessarily mean or 
imply an objection . If the plaintiff had met the 
burden of proof in the trial court, as this Court 
says he should have done in order to prevail, we 
·would know the facts and it could then be de te r-
mined whether or not the agreement ref erred to 
was either (a) a benefit; (b) a restriction; or ( c) 
a nullity. 

Until this be determined by proof, the re is no 
merit to plaintiff's contention, because as this 
Court has said, the burden of proof was up on him 
to show something more than the mere paper 
agreeme nt. 

If, in fact, there is nothing but the paper agree-
ment, and this is all that is before the court at 
the present time, the recital in the deed ref ers to 
an agreement that is a nullity, and such a ref-
erence in a deed does not in anywise impair or 
defeat the deed or the estate granted . 

18 C. J. 362; 
B ooker v . Book er, 119 N. Y. App. Div. 

492, s. c. 104- Supp. 21. 

The equi ty cases cited on behalf of this motion 
<lo not support the content ion argued. Both of 
the cases were specific performance suits and they 
hold in an action for specific per formance that 
the purchaser is entitled to a deed in accordance 
with the words of the agreement. 

Of course, no one disputes this proposition of 
law. It should not be overlooked, however, that 
"a land sale contract in which performance by 
one is consideration for performance by the other, 
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contemplates concurrent performance by both, 
neither being required to make a tender :first." 

Ca,porale v. Rubine, 92 N. J. L. 463. 

The purchaser rejected the title upon the 
ground that the agreement referred to was in fact 
an encumbrance, and made the title unmark et-
able, as well as upon the ground the deed con-
tained the subject clause. (State of Case on Ap-
peal, page 32, lines 1 to 4.) The purchaser did 
not make a tender. He did not afford the vendors 
an opportunity to correct the form of the dee<l. 
Had this been the only objection, the vendors were 
entitled to a reasonable opportunity to correct 
the deed. The out and out rejection of the title 
upon the ground that it was unmarketable, de-
prived the vendors of a reasonable oppor tunity 
to correct the form of the deed. 

The rule is: 

'' If a deed tendered by the vendors is just-
ly liable to objections as to matters of form 
which may be obviated, it is the purcha ser's 
duty to state his objections, and his uncon-
ditional refusal to accept the deed is a 
waiver of such objections." 

27 R. C. L. 526; 
Gregg v. Von Phid, 17 U. S. (L. ed.) 536. 

In other words, the purchaser did not put the 
vendors in default by a tender and a demand for 
a deed exactly within the language of the con-
tract. The purchaser, as he had a right to do, 
relied upon the rule of concurrent objections , dis-
pensing with tender on the part of either. What 
he did rely upon was his rejection of the title as 
being unmarketable, and he should now stand or 
fall up011 this objection. 

5 

This Court has decided this point and it is not 
open upon this application for re-argument. It 
has been decided that the plaintiff failed to sus-
tain the burden of proof upon the question of the 
alleged unmarketability of the title. This real 
question is still open because a ·new trial has been 
awarded. 

As far as the facts that are now before this 
Court, the t itle was and is marketable, and the 
plaintiff having rejected the title as unmarketable 
should not be allowed to fall back upon the nar~ 
row objection, which, had it been made alone, 
would undoubtedly have resulted in the correction 
of the deed as off er ed. 

In view of the conditional rejection of the title, 
the vendors were relieved from the necessity of 
doing anything about the form of the deed. 

The fact conditions embraced within this agree-
ment would undoubtedly be shown by a survey 
and the vendors were, therefore, justified in in-
~luding the recital in question, becau8e this was 
m fact incorporating the express exception of 
the contract. The words '' subject to such state 
of.facts as an accurate survey may show'' are 
quite customary in contracts, but these words in 
a deed are translated into the exact condition in-
tended to be covered by the contractual clause. 

Eve11 the agreement referred to in the deed 
standing alone, does not disclose an encumbrance. 
1\Iutual easements are a benefit and not a burden. 

Feder v. Solomon, 134 A.tl. 917; 
Brooks v. Ci'1rtis, 50 N. Y. 639. 

See also cases cited under Point I of appel-
lants' brief on the appeal herein. 

~t would seem unnecessary to r epeat at this 
point the entire argument of the defendants-
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appellants, as found in their main and repl y bri efs 
upon the appeal herein, nor is it necessary to re-
f er at length to the decision of this Cour t of May 
16, 1927. It would seem, however, to counsel, 
that Point II of plaintiff-respondent, was consid-
ered by this Court, although perhaps not expre ssly 
disclosed in the opinion of J\tir. Justice Kali sch . 

Is not the real ques t ion whether or not the 
agreement referred to in -the deed, plus th e true 
facts of the condition of the propert y at the time 
of the contract between plaintiff and defenda nts, 
amounted to such an encumbrance as to make the 

· title unmarketable 7 If in fac t the title was not 
unmarketable by reason of th e nature of the agree -
ment and the facts of the case, the recital in the 
deed was harmless and could be disregarded , aside 
from .all the other points involved. To hold other -
wise would be to attach greater importan ce to 
words, without regard to the substance, th an the 
law requires, or the decisions of the cour ts 
justify. 

In conclusion it is r espectfull y submi tte d that 
the ends of justice will be best served by a new 
trial of the case as has been ordered by this 
Court. 

CARLO D. CELL A, 
Att orney f or Def enda.nts-.Appellants. 

JOHN vV. OoKFORD, 

Of Counsel. 




