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Opiion of Supreme Court.

OPINION OF SUPREME COURT,
Filed May 16, 1927.

New Jersey Court of Errors and Appeals

No. 99, February Term, 1927. o

CHARLES SERVENTI,
Plaintiff -Respondent,

VS.

Jouw B. CeLLA, JosEpH A. CeLLA
and Carro D. CuLLA,
Defendants-Appellants.

On appeal from the New Jersey Supreme 20
Court.

Submitted February Term, 1927.
Decided May 16, 1927,

For the appellants, Carlo D. Cella, John W.
Ockford, of counsel,

For the respondent, Edward A. Markley, Ot-
mar J. Pellet, of counsel.

The opinion of the Court was delivered by,
Kauisen, J,

There was g Judgment entered in the Supreme
Court upon a verdict directed at the Hudson
Circuit, in favor of the plaintiff, against the
defendants ip an action brought by the former
against the latter to recover a certain deposit of
one thousand dollars, together with g search fee
of $150, with interest, which deposit wasg made
With and paid to the defendants by the plaintiff,
at the time of the execution of g certain con-
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Opinion of Supreme Court.

tract entered into between the plaintiff and the
defendants, whereby the latter agreed to convey
to the former, certain real estate in the City of
Hoboken, but made default in that t}.le defendants
were unable to convey to the plaintiff, a market-
able title, as was agreed upon in the said con-
tract. :

From this judgment the defendants appeal to
this court.

The record discloses that according to the
terms of the said contract, the defel.ldants agreed
to deliver to the plaintiff a certain deed, con-
taining the usual full covenants and warranty,
on March 15, 1923. On that date a deed for the
premises was tendered by the defendant to the
plaintiff, which deed contained, a‘F the end }qf
the description of the premises, being conveyed,
the following clause: ‘‘Subject, however, to the
terms of a certain agreement made betweeil
Michael Uhring and Louis Elleau dated May QJ
1878, and recorded in the Hudson County Regl(b)-
trar’s office, in Book 322 of Deeds, page 6%,
(pp. 30-40).”

The plaintiff refused to accept the deed be]-
cause it contained the clause above quoted,
whereas it was expressly provided by the .agl’?e:
ment of the sale of the property that it ik
to be sold ““free and clear of all encumberance,
and there was no such clause as quoted CO?-
tained therein; and, secondly, the agreementvo
which the deed of conveyance referred and Wfl%
made subject, was an encumbrance, and there
fore made the title unmarketable.

It was conceded that the bill for the search

fee was reasonable and that there was_ notvl]uil(li
in the agreement of sale of May 22, 1878, Wi
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made the sale subject to the agreement between
Uhring and Elleau.

It is to be observed that the Uhring-Elleau
agreement was made forty-nine years ago. The
defendants derive their title from Uhring. The
agreement referred to in the deed of convey-
ance, after reciting that Elleau had erected a
building upon his lot, the northerly wall of
which encroached wupon the Uhring lot, then
provided that the said wall should stand and be
used by the parties to the agreement, as a party
wall, so far as Uhring might see fit to use it as
such. The agreement also granted to Elleau,
his heirs and assigns, the right to have a window
in each story of his building above the first
story of the party wall and to enjoy the light
and air therefrom so long as Uhring did not
desire to use that part of hig lot for the purpose
of erecting a building thereon. The agreement
also contained a mutual covenant that the parties
thereto would desist and refrain from doing any
act or thing to obstruct or hinder the full and
free enjoyment of light and air, except by the
erection, in good faith, of a building or build-
mgs upon the said lot. In view of this situa.
tion, the plaintiff refused to accept the deed
which wag tendered, and demanded back his
deposit money which was refused him. The

plaintiff offered no other proof and rested his
case.

There was a motion made on behalf of the
tlwt*ion(mnts for a non-suit, which was denied.
The defendants adduced no testimony.
| The t.ria.l judge directed gz verdiet in favor of
the plaintiff ang against the defendants upon

the theory that the party wall mentioned in the
contract, tog
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into by and between the parties in relation fo
windows, light and air and all such privileges
connected therewith, constituted an encumbrance,
and hence, the plaintiff was not required to ac-
cept the deed tendered and was entitled to re-

- cover his deposit money, together with the out-

lay for search fees.
erroneous.

This judicial action was

Normally, a party wall is not an encumbrance.
It was so held by this court in Feder, ot al. s
Solomon, et. al., 131 Atl. Rep., page 290, in an
opinion by Judge Newman, which opinion was
adopted by this Court, 134 Atl. Rep. 917. There
was no circumstance appearing in this case which
rendered it an exception to the application of
the general legal rule enunciated in the opinion
referred to. But whether the mutual easements
of light and air constitute an encumbrance upon
the property involved in the present litigation
was a mixed question of law and fact and would
depend upon whether such easements still exist.
It must be borne in mind that the contract be-
tween Uhring and Elleau was made in 1878,
nearly fifty years ago, and under the agreement,
the owner of the Uhring lot was entitled to erect
a building upon it which would close all the
windows in the Elleau building, thus shutting out
both light and air. Tt is quite likely that this was
done many years ago. The testimony in the case
does not enlighten us on the subject.

In the absence of any testimony tending fo
show that any window existed in the adjacent
lot which had not been obliterated before the
making of the agreement, it becomes quite ap-
parent that there is a failure of proof of the
existence of the easements mentioned in the con-
tract. The burden of proof rested upon the plain-

5
Opinion of Supreme Court.
tiff to show that such easements or easement
still existed in order to entitle him to a direc-

tion of a verdict in his favor and this the plain-
tiff failed to do.

For the reasons given, the judgment is re-
versed, and a vewnire de novo awarded.

ENDORSED ;
““Filed May 16, 1927.

JOSEPH F. S. FITZPATRICK,
Clerk.”’
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Petition for Re-argument.

PETITION FOR RE-ARGUMENT,
Filed May 24, 1927.

NEW JERSEY COURT OF ERRORS AND

APPEALS.
No. 99. FEBrUARY TrrM, 1927. 10
CHARLES SERVENTI, Action
Plamtiff-Respondent, at Law.
vs. On Appeal

Joun B. CeLra, Josepa A. Cerra [ from
and Carro D. CELLA, Supreme
Defendants-Appellants, | Court.

m 7 o 2
To the Honorable Justices amd Judges of the .

Court of Errors and Appeals of the State of
New Jersey:

The humble petition of Charles Serventi, the
plaintiff-respondent in the above-stated cause, re-
spectfully represents:

He recovered a Judgment against the defend-
ants in the Supreme Court, Hudson Circuit, for
3f1,37.5.34, representing his deposit and search
fee, in an action wherein he sought to recover 30
those items because of the failure of the defend-
:1111;5“(0 Carry out a contract for the sale of
lcgrtam real estate in the City of Hoboken to
1,

_This Court in an opinion by Mr. Justice Ka-
lisch, filed op May 16, 1927, reversed the judg-
ment of the Supreme Court on the ground that

g did not appear at the trial whether or not
16 encumbrance complained of still continued
and therefore, the plaintiff was not 40

to exist,
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justified in refusing to take title so far as the
evidence disclosed.

The plaintiff respectfully asks a re-considera-
tion of the conclusion stated in said opinion that
the judgment should be reversed, because the
Court, it is respectfully submitted, overlooked
the second point made in the brief of the plain-
tiff as respondent in this Court, namely, that the
defendants presented to him at the time of the
closing of title a deed which was improper and
not in accordance with the contract for the sale
of the real estate.

Assuming that the opinion of this Court is en-
tirely sound that no encumbrance was proven on
the trial to exist under the agreement made he-
tween Michael Uhring and Louis Ellean, dated
May 22, 1878, still the point is clear that the de-
fendants had no right in their deed to make it
subject to the terms of the agreement of 1878
when the contract called for a deed free and
clear of all encumbrances. This point seems not
to have been passed upon by this court and is
unassailable.

The contract of sale between the plaintiff and
the defendants provided as follows (p. 16, IL. 30-
40) :

““The deed shall be in proper statutory
short form for record, shall contain the usual
full covenants and warranty, and shall be
duly executed and acknowledged by the
seller, at the seller’s expense, so as to coI-
vey to the purchaser, the fee simple of the
savd premases, free of all encumbrances €r-
cept as herewn stated.’’

The contract of sale did not provide that_if
was to be subject to the agreement of 1875
Therefore the conveyance was to be free and

40 clear of it. On March 19, 1923, the parties met
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n the office of Mr. Samuel Besson, counsel for
the plaintiff in Hoboken and a deed bearing that
date was tendered to the plaintiff and his counsel
containing the following subject clause (ol
1L 20-35) :
“Subject however to the terms of a certain
agreement made between Michael Uhrine
and Louis Elleau dated May 22, 1878, an(bi

recorded in the Hudson Count Registrar’
Office, in Book 322 of Deeds, page 690."" e

It appears when this deed was tendered to the
jzllainl'iff’ an.d his counsel, Mr. Besson, that Mr.
besson advised the plaintiff to refuse to accept it,
1'11'31’, on the ground that it contained that ““sub-
,1‘0(%” clause, and secondly, that the agreement re-
terred to was in fact an encumbrance and made
the title unmarketable (p. 31, 1. 40, to p. 32, 1. S)A.

The law is well settled that the tender of a
deed must he of one which conforms to the terms
of the contract or if will be as if no tender had
been made, 39 Cye. 1549.

In Waters v. Bew, 52 N. J. E. 787, it was held
that under an agreement for the sale of lands. the
*,)111'(‘]{:1301' is entitled to a deed deseribinw’thﬂ
]E.HI(.] m the words of the agreement withou(; (mzj
//‘u'u/‘a,/'i(ms other than those therein agreed upoﬁ.
(kglelli}])?]‘o(nl:); ;1}.1.91);,11', i.Inmedizltel)f following {he

1ptl - the property and at the end of the
deseription appeared the ‘‘subject’’ clause supra
(0. 31, 11. 25-30). :

m
”wl I\If(*}rllilll(l)‘:.‘hi:;.stj%;' 1(rz;::t:l(;:;1s<\ the“d?ed fcndered })_\,*
on o oo bl Cotltaingfany condition, restrie-
. _reservation not warranted by the con-
tract. 39 Cye. 1557.

‘ In Krah v. W assmer, 75 N. J. K. 109, 115, af-
{\',"“?“" ‘l).\;’ tphis Court on the opinion b’el-ovw’((78
N o 05 B05) N e held by Howell, V.-C., that
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a purchaser having bargained for land under
standing that he was to receive title free of en-
cumbrance, can insist upon a conveyance free of
restrictive covenants.

An examination of the authorities cited supra,
demonstrates that the defendants” did not tender
a proper deed. Since the contract provided for
deed containing full covenants and warranty,
which deed should convey to the plaintiff the fee
simple of the premises free of all encumbrances,
except those stated therein, the defendants
plainly had no right to make the conveyance sub-
Ject to the agreement between Uhring and Elleau
of May 22, 1878.

Whether the agreement of 1878 is or is nof au
encumbrance in point of law is immaterial. If
it was not an encumbrance, making the convey-
ance to the plaintiff subject to its terms and obl-
gations, was improper. Plaintiff had a 1'ig‘ht.f0
insist upon a deed which was in conformity with
his contract and not one which would be subject
to the obligations of an agreement which the con-
tract said nothing about. If the plaintiff had'nv-
cepted the deed, he would have waived the right
to objeet to its form. Ile would thereby pur-
chase the property subject to the agreement and
il it proved in fact as well as in law an encun-
brance, he would have no right of action a_g‘mlls‘?
the defendants, notwithstanding that by his con-
tract he bought free and clear of the encum-
brance.

If he had accepled the deed and if a contro-
versy arose with the adjoining property owncr
over the rights and obligations imposed by ”]'0
agreement of 1878, the plaintiff alone would ha\(i
to bear the burden of the lawsuit and he woul
have no right of action against the defendants

1l

Petition for Re-argument.

who agreed to convey free and clear of this en-
cumbrance,

I the agreement of 1878 did not impose obli-
gations, it would not be an agreement because
the very purpose of the agreement was to give
certain rights called grants in the agreement to
the owner of the building whose wall encroached.
These rights in favor of the adjoining land and
obligations against the lot which the plaintiff
sought to purchase run with the land because the
agreement says it is to bind the heirs and assigns
of Ubring. The insertion of the clause in the
deed tendered to the plaintiff making the convey-
ance subject to the agreement of 1878 certainly
limits the scope of the covenants and warranty
which the defendants were bound to give with
their deed, and therefore is a violation of their
contract of sale which provided for a full cove-
nant and warranty deed free from encumbrance.

We therefore respectfully submit that for this
reason the direction of verdict in favor of the
plaintiff wag proper.

Counsel for the plaintiff-respondent therefore
respectfully pray that a re-argument of this case
may be ordered especially in view of the fact that
while the record was silent as to whether the
terms of the agreement were still in force, that is
lo say, that the physical layout of the property
Was such as to come under that agreement and
!)e soverned by its terms, the fact nevertheless
h“(zmd no question was raised at the time of the
trial to the contrary, nor in the brief of the ap-
bellants for that matter) that the physical con-
ditions are gyeh as to come within that agree-
ment. It wag crroneously presumed by counsel
lor the appellants that there was a presumption
that the agreement continued to apply to the
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Petition for Re-argument. Rule for Oral Argument.
property and that the physical conditions re RULE.
mained the same as at the time the agreement ;
was executed unless the contrary was urged by Filed September 21, 1927.
the party who was seeking to defend himself _
against the operation of the terms of the agree- NEW JERSEY COURT OF ERRORS
ment. AND APPEALS.
10 Dated, May 21, 1927. #99, February Term, 1927. Ll
Very respectfully submitted, Ao
EDWARD A. MARKLEY, ORARiRs S at Law
; J 2% B Uy LIy ‘JNTI, i
OTMAR J. PELLET, Plaintiff-Respondent, Rule for
Of Counsel
5. Oral Argu-
CorrLiNs & CorBIN, | ment as to
Attorneys for Plaintiff-Respondent. §  Joun B. Cerra, Joserr A. Orria Why a Re-
and Carro D. CELLA, argument
Defendants-Appellants. Should Not 20
<% ‘ Be Had.

The petition of the plaintiff-respondent for re-
argument of the above-entitled appeal, having
been filed with the Court and same having been
duly considered;

It is, on thig 20th day of September, 1927,

d  Omorrep that the Qourt hear oral argument as to
E why a Te-argument should not be had, said argu-
|

ment to be noticed for the October Term, 1927 230

30 of the Court,

By the Court,
EDWIN ROBERT WALKER,
Chanecellor.

Rule actually entered this 21st day of Septem-
ber, 1927, on motion of

Al ;
CorLing & Corpin,

Attorneys of
; orneys of Respondent. 40
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CHARLES SERVANTI,
Plaintiff-Respondent,

VS.

Jou~n B. Cerra, Josgpm A. r
Cerra and Carwo D. CELLA,

Defendants-Appellants.

Brief for Defendants-Appellants in Op-
position to Plaintiff-Respondent’s Mo-
tion for a Re-argument.

This motion for a re-argument is based upon a
point which plaintiff-respondent seems to think
this Court did not pass upomn in its. judgment of
reversal. :

The point is made that the deed which was ten-
dered included a subject clause not expressly pro-
vided for by the contract, and for this reason the
purchaser had a right to reject the title as of-
fered, and was, therefore, in turn entitled to a
Judgment for the amount of the deposit paid by
him at the time of the exeeution of the contract.
This is the only point made upon this applica-
tion for g re-argument of the appeal.

The point is not only lacking in merit but there
are also many legal reasons why this fails to jus-
tify an affirmance of the decision below which has
been reversed by this Court.

A venire de novo has been awarded, and a new
trial of the issues in this case would probably
establish the real facts with respect to the
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““paper’’ objections to the title, which have been
made by the purchaser.

The subject clause above referred to relates to
a possible easement, and there was a total failure
of proof of the actual existence of any easement,
and 1t was for this reason that this Court con-
cluded that the plaintiff had failed to make out a
case.

This Court did not say that the agreement
was an encumbrance even on paper, and did not
pass upon the question of whether or not the
mutuality of the benefits would bring the agree-
ment within the party-wall rule, as laid down in

Feder, et al., v. Solomon, et al., 131 Atl.
290.

Bearing in mind that the contract (State of
Case on Appeal, pp. 11-17) expressly provided
that the premises should be conveyed ‘subject to
such a state of facts as an accurate survey may
show’’ (State of Case on Appeal, p. 14, lines 3,
4 and 5), it is quite clear that the question of the
effect of this subject clause in the deed is to be
considered in the light of the whole contract and
all of the facts of the case, rather than upon the
extremely narrow ground taken by plaintiff-
respondent for the discussion.

Plaintiff-respondent argues that he had a rigl{t
to reject the deed because it contained a condi-
tion, restriction or reservation not warranted by
the contract. The authorities cited are:

Waters v. Bew, 52 Eq. 787;
Krah v. Wassmer, 75 Eq. 109; Affirmed:
78 HEq. 305 and 31 Cye.

(State of Case on this motion, p. 9.)
In the first place, the words ‘‘Subject, however,

3

to the terms of a certain agreement’’, do not
necessarily amount to either a condition, a re-
striction or a reservation. If the agreement in
question should be held to be similar to the simple
party-wall agreement, they would confer a benefit.

““Subject to’’ does not necessarily mean or
imply an objection. If the plaintiff had met the
burden of proof in the trial court, as this Court
says he should have done in order to prevail, we
would know the facts and it could then be deter-
mined whether or not the agreement referred to
was either (a) a benefit; (b) a restriction; or (c)
a nullity.

Until this be determined by proof, there is no
merit to plaintiff’s contention, because as this
Court has said, the burden of proof was upon him
to show something more than the mere paper
agreement.

[f, in fact, there is nothing but the paper agree-
ment, and this is all that is before the court at
the present time, the recital in the deed refers to
an agreement that is a nullity, and such a ref-
erence in a deed does not in anvwise impair or

.

defeat the deed or the estate granted.

18IC S $36
Booker v. Booker, 119 N. Y. App. Div.
492, 5. e. 104 Supp. 21.

The equity cases cited on behalf of this motion
do not support the contention argued. Both of
the cases were specific performance suits and they
hold in an action for specific performance that
the purchaser is entitled to a deed in accordance
with the words of the agreement.

Of course, no one disputes this proposition of
law. Tt should not be overlooked, however, that
“‘a land sale contract in which performance by
one is consideration for performance by the other,
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contemplates concurrent performance by both,
neither being required to make a tender first.”’

Caporale v. Rubine, 92 N. J. L. 463.

The purchaser rejected the title upon the
ground that the agreement referred to was in fact
an encumbrance, and made the title unmarket-
able, as well as upon the ground the deed con-
tained the subject clause. (State of Case on Ap-
peal, page 32, lines 1 to 4.) The purchaser did
not make a tender. He did not afford the vendors
an opportunity to correct the form of the deed.
Had this been the only objection, the vendors were
entitled to a reasonable opportunity to correct
the deed. The out and out rejection of the title
upon the ground that it was unmarketable, de-
prived the vendors of a reasonable opportunity
to correct the form of the deed.

The rule is:

“If a deed tendered by the vendors is just-
ly liable to objections as to matters of form
which may be obviated, it is the purchaser’s
duty to state his objections, and his uncon-
ditional refusal to accept the deed is a
waiver of such objections.”’

27 R C. L. 526 {
Gregg v. Von Phul, 17 U. S. (L. ed.) 536.

In other words, the purchaser did not put the
vendors in default by a tender and a demand for
a deed exactly within the language of the con-
tract. The purchaser, as he had a right to (Tio,
relied upon the rule of coneurrent objections, dis-
pensing with tender on the part of either. What
he did rely upon was his rejection of the title as
being unmarketable, and he should now stand or

fall upon this objection.

-

J

This Court has decided this point and it is not
open upon this application for re-argument. It
has been decided that the plaintiff failed to sus-
tain the burden of proof upon the question of the
alleged unmarketability of the title. This real
question is still open because a new trial has been
awarded.

As far as the facts that are now before this
Court, the title was and is marketable, and the
plaintiff having rejected the title as unmarketable,
should not be allowed to fall back upon the nar-
row objection, which, had it been made alone,
would undoubtedly have resulted in the correction
of the deed as offered.

[n view of the conditional rejection of the title,
the vendors were relieved from the necessity of
doing anything about the form of the deed.

The fact conditions embraced within this égree-
ment would undoubtedly be shown by a survey
and the vendors were, therefore, justified in in-
cluding the recital in question, because this was
in fact incorporating the express exception of
the contract. The words ‘“subject to such state
of facts as an accurate survey may show’’ are
quite customary in contracts, but these words in
a deed are translated into the exact condition in-
tended to be covered by the contractual clause.

Even the agreement referred to in the deed
standing alone, does not disclose an encumbrance.
Mutual easements are a benefit and not a burden.

Feder v. Solomon, 134 Atl. Il
Brooks v. Curtis, 50 N. Y. 639.

See also cases cited under Point T of appel-
lanrts’ brief on the appeal herein.

!t would seem unnecessary to repeat at this
pomt the entire argument of the defendants-
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appellants, as found in their main and reply briefs
upon the appeal herein, nor is it necessary to re-
fer at length to the decision of this Court of May
16, 1927. It would seem, however, to counsel,
that Point IT of plaintiff-respondent, was consid-
ered by this Court, although perhaps not expressly
disclosed in the opinion of Mr. Justice Kalisch.

Is not the real question whether or not the
agreement referred to in the deed, plus the true
facts of the condition of the property at the time
of the contract between plaintiff and defendants,
amounted to such an encumbrance as to make the
title unmarketable? If in fact the title was not
unmarketable by reason of the nature of the agree-
ment and the facts of the case, the recital in the
deed was harmless and could be disregarded, aside
from all the other points involved. To hold other-
wise would be to attach greater importance to
words, without regard to the substance, than the
law requires, or the decisions of the courts
justify.

In conclusion it is respectfully submitted that
the ends of justice will be best served by a new
trial of the case as has been ordered by this
Court.

CARLO D. CELLA,
Attorney for Defendants-Appellants.

Jorx W. Ockrorp,
Of Counsel.






