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Notice. 

3Jn ~banCtrp of j}tW :Jtrstp 
On Bill for Injunction 

Between 

DEPARTMENT OF HEALTH OF THE STATE OF 
NEW JERSEY, Complainant, 

and 

CITY OF GLOUCESTER CITY and CITY OF CAMDEN, 
Defendants. 

ON MOTION FOR LEAVE TO FILE A BRIEF 

Amicus Curiae. 

TO: VINCENT deP. COSTELLO, 
Solicitor for Defendant, 

The Mayor and Council of Gloucester City. 

EDWARD V. MARTINO,
 
Solicitor for the Defendant,
 

City of Camden.
 

GENTLEMEN: 

PLEASE TAKE NOTICE that on January 11, 1943, at 10 
o'clock in the forenoon, Eastern War Time, or at the same time 
on such other date as said Court shall hear the motion of the 
Attorney General, noticed November 25, 1942, to strike the 
answers in this suit, we shall apply to the Chancellor at the 

vii 

Chancery Chambers in the City of Camden, Ne\ 
order granting leave to file a brief amicus curi. 
Interstate Commission on The Delaware Rive! 
above entitled matter. 

On that application we will present the attach· 

Brief. 
Respectfully, 

HOBART, MINARD & Cl 
Solicitors For: 
Interstate Commission 
River Basin, 
1180 Raymond Boulev 
Newark, N. J. 

DUANE E. MINARD 
G. ADDISON HOBART, 

O/Counsel. 

December 7.1942. 

...... "~'. ~ 
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Notice. 

:banctrp of j}tW JI tr~tp 

I On Bill for Injunction 

Between 

~NT OF HEALTH OF THE STATE OF 
NEW JERSEY, Complainant, 

and 

IUCESTER CITY and CITY OF CAMDEN, 
Defendants. 

ON FOR LEAVE TO FILE A BRIEF 

Amicus Curiae. 

deP. COSTELLO,
 
fendant,
 
nd Council of Gloucester City.
 

MARTINO,
 
Defendant,
 
en.
 

; NOTICE that on January 11, 1943, at 10 
lOon, Eastern War Time, or at the same time 
~ as said Court shall hear the motion of the 
noticed November 25, 1942, to strike the 

it, we shall apply to the Chancellor at the 

vii 

Chancery Chambers in the City of Camden, New Jersey, for an 
order granting leave to file a brief amicus curiae on behalf of 
Interstate Commission on The Delaware River Basin, in the 
above entitled matter. 

On that application we will present the attached Petition and 

Brief. 
Respectfully, 

HOBART, MINARD & COOPER, 
Solicitors For: 
Interstate Commission on The De:aware
 
River Basin,
 
1180 Raymond Boulevard,
 
Newark, N. J.
 

DUANE E. MINARD 
G. ADDISON HOBART, 

O/Counsel. 

December 7, 1942. 
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Vlll 

Petition. 

3Jn €banctfp of j!ltW Jerst!' 
On Bill for Injunction 

Between 

DEPARTMENT OF HEALTH OF THE STATE OF 
NEW JERSEY, Complainant, 

and 

CITY OF GLOUCESTER CITY and CITY OF CAMDEN, 
Defendants. 

PETITION FOR LEAVE TO FILE A BRIEF. 

Amicus Curiae. 

The petition of Intwstate Commission on The Delaware River 
Basin respectfully shows: 

1. Petitioner was organized in 1936 for the formulation and 
promotion of a co-ordinated, unified plan looking forward to the 
wise use, development and control of the resources of the Dela­
ware River Basin as a whole. It is an unincorporated co-operative 
agency composed of four duly appointed representatives of each 
of the states of Delaware, New Jersey, New York and Penn­
sylvania, as follows: 

Delaware: A member each of the Senate and House of Rep­
resentatives, the State Sanitary Engineer, and the Secretary of 
the Wilmington Board of Harbor Commissioners. 

New Jersey: One member of the Senate, two members of the 
New Jersey Commission on Interstate Co-operation created by 

ix 

chapter 21 of the laws of 1936 (p. 32) ap 
and the Chairman of the State Planning 

New York: One member of the Senate a 
Assembly appointed pursuant to a joint r, 
ture, and the Commissioner of the Divisi< 

Pennsylvania: One member each of thl 
Representatives, the Secretary of Commer 
the State Planning Board. 

General: The Regional Representative ( 
Governments comprising all of said states. 

2. It was organized and established, an( 
operative appropriations made by said sta 
mission for the purpose of entering upon a 
conservation, water supply, pollution anc 
and benefits of, and to develop integrated 
safeguard the waters of the Delaware river 
specified particulars: (P.L. 1939. p. 478) 

"A. To serve as a fact-co-ordinating bo( 
means and procedure by which the gene 
proposed for the development of the regie 

B. To sponsor the carrying out of prOI 
which result from surveys and research c 
land and water resources and uses, and ( 

C. To co-ordinate the activities of the C 
mittees on Interstate Co-operation and 1 

Council of State Governments, with th 
priate State and Federal agencies for the 
ment of pollution. 

D. To encourage interstate compacts: 
uniform State laws for the abatement l 
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Petition. 
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On Bill for Injunction 

Between 

MENT OF HEALTH OF THE STATE OF 
NEW JERSEY, Complainant, 

and 

~OUCESTER CITY and CITY OF CAMDEN, 

Defendants. 

:ON FOR LEAVE TO FILE A BRIEF.
 

Amicus Curiae.
 

)f Int~state Commission on The Delaware River 
ly shows: 

was organized in 1936 for the formulation and
 
:o-ordinated, unified plan looking forward to the
 
>ment and control of the resources of the Dela­
as a whole. It is an unincorporated co-operative
 

, of four duly appointed representatives of each
 
Delaware, New Jersey, New York and Penn­

ws: 

:lember each of the Senate and House of Rep­
State Sanitary Engineer, and the Secretary of 
30ard of Harbor Commissioners. 

ne member of the Senate, two members of the 
nission on Interstate Co-operation created by 

IX 

chapter 21 of the laws of 1936 (p. 32) approved March 4, 1936, 
and the Chairman of the State Planning Board. 

New York: One member of the Senate and two members of the 
Assembly appointed pursuant to a joint resolution of the legisla­
ture, and the Commissioner of the Division of Commerce. 

Pennsylvania: One member each of the Senate and House of 
Representatives, the Secretary of Commerce and the Director of 
the State Planning Board. 

General: The Regional Representative of the Council of State 
Governments comprising all of said states. 

2. It was organized and established, and is maintained by co­
operative appropriations made by said stat-es, as a regional com­
mission for the purpose of entering upon a program to study the 
conservation, water supply, pollution and other potential uses 
and benefits of, and to develop integrated plans to conserve and 
safeguard the waters of the Dt>laware river basin, in the following 
specified particulars: (P.L. 1939. p. 478) 

"A. To serve as a fact-co-ordinating body and to develop the 
means and procedure by which the general plans and policies 
proposed for the development of the region may be carried out; 

B. To sponsor the carrying out of properly developed plans 
which result from surveys and research concerning population, 
land and water resources and uses, and other related subjects; 

C. To co-ordinate the activities of the Commissions and Com­
mittees on Interstate Co-operation and their joint agency, the 
Council of State Governments, with the work of the appro­
priate State and Federal agencies for the prevention and abate­
ment of pollution. 

D. To encourage interstate compacts and the enactment of 
uniform State laws for the abatement of water pollution, for 

. • ".~'.",' '.' '. ." >" :.~.-:.;..- - •.. ~;,:,,~ .•.. ;.~~:.-: :...~.'" ". ­
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flood control ang for the, proper general use and control of the 
waters of the Delaware river. 

E. To advance, perpetuate, and,outline the work recommended 
by its conferences, and to develop and propose new objectives;" 

3. The sanitary code prescribed in Chapter 146 of the laws of 
New Jersey (P.L. 1939, p. 477) was prepared through the agency 
of petitioner to eliminate confusion and conflict among the said 
States by the promotion and enactment of uniform laws in said 
States to preserve in a safe and sanitary condition the waters and 
watershed of the said Dela~are river basin and to provide uniform 
concurrent regulations for the control ~nd the enforcement of the 
eliminatiqn of pollution of the waters thereof in said states, re­
spectively. 

4. Said sanitary code was prepared in co-operation with the 
Health Departments of said States, respectively, and the National 
Resources Committee and the Public Health Service of the 
Federal Government, after a joint and co-operative study of 
said river and its tributaries in said Delaware river basin, and 
said sanitary code has been formally approved, ratified and ac­
cepted by the health departments of each of said states in the 
form prescribed in said Chapter 146 of the laws of New Jersey 
(P.L. 1939, pp. 479-488), and has been enacted into law in the 
States of New York (Chapter 600, laws of 1939) and Delaware 
(passed May 8, 1941) by acts of the legislature in substantially 
the same form as Chapter 146 of the laws of New Jersey for 
1939, above mentioned. 

5. Said chapter 146 of the laws of 1939 was drafted under the 
auspices of petitioner, as a uniform act to be enacted in each of 
said states for the purposes therein expressed in co-operation with 
officers and counsel representing each of said states and the 
National Resources Committee, and was introduced in the legis­

.. _-.~~_._....... _....,
 

xi 

'd states by members of Petitionellatures 0 f sal
 
'thereof, respectively.
 

6. The constitutionality of said Act and . 
't y code have been challenged in the ~ sam ar . . 

the defendants in the above entitled SUIt, m. 
General solicitor for complainant, has notl 
Novem~er 25, 1942, a motion to strike the: 
the defendants on the grounds stated in said: 
is s~t down for hearing on January 11, 1943. 

7. As the official co-operative agency esta 
to promote the purposes of said act, petition< 
said act, and its support in answer to the atta, 

the answers above mentioned. 

8. Petitioner therefore prays leave to ente 
counsel to file the attached brief amicus curia , . 
in the argument of said motion, on the questlO: 

Respectfully Submitted, 

INTERSTATE COMMISSION 
WARE RIVER BASIN, 

By ·············· ' 
David W. Robinson, Executive S< 

Date: December 7, 19M!. 

~. 
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mg for th~ proper general use and control of the 
Delaware river. 

e, perpetuate, and.outline the work recommended 
tces, and to develop and propose new objectives;" 

y code prescribed in Chapter 146 of the laws of 
'. 1939, p. 477) was prepared through the agency 
~liminate confusion and conflict among the said 
>motion and enactment of uniform laws in said 
! in a safe and sanitary condition the waters and 
;aid Delaware river basin and to provide uniform 
tions for the control ~nd the enforcement of the 
!Iution of the waters thereof in said states re­, 

'1 code was prepared in co-operation with the 
Its of said States, respectively, and the National 
ittee and the Public Health Service of the 
ent, after a joint and co-operative study of 
tributaries in said Delaware river basin, and 
has been formally approved, ratified and ac­

lth departments of each of said states in the 
said Chapter 146 of the laws of New Jersey 

79-488), and has been enacted into law in the 
rk (Chapter 600, laws of 1939) and Delaware 
U) by acts of the legislature in substantially 
Chapter 146 of the laws of New Jersey for 
med. 

'-46 of the laws of 1939 was drafted under the 
er, as a uniform act to be enacted in each of 
urposes therein expressed in co-operation with 
I representing each of said states and the 
Committee, and was introduced in the legis-

xi 

latures of said states by members of Petitioner who were members 
'thereof, respectively. 

6. Th~ constitutionality of said Act and the validity of said 
sanitary code have been challenged in the separate answers of 
the defendants in the above entitled suit, in which the Attorney 
General, solicitor for complainant, has noticed, under date of 
November 25, 1942, a motion to strike the separate answers. of 
the defendants on the grounds stated in said notices; said motIon 
is set down for hearing on January 11, 1943. 

7. As the official co-operative agency established as aforesaid 
to promote the purposes of said act, petitioner has an interest ~n 

said act, and its support in answer to the attacks thereon made m 
the answers above mentioned. 

8. Petitioner therefore prays leave to enter an appearance by 
counsel, to file the attached brief amicus curiae, and to participate 
in the argument of said motion, on the questions therein discussed. 

Respectfully Submitted, 

INTERSTATE COMMISSION ON THE DELA­
WARE RIVER BASIN, 

By . 
David W. Robinson, Executive Secretary 

Date: December 7, 1942. 
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Proof of Service. 

3Jn (fbanctr!' of j\}tW Jtrst!' 
On Bill for Injunction 

Between 

DEPARTMENT OF HEALTH OF THE STATE OF 
NEW JERSEY, Complainant, 

and 

CITY OF GLOUCESTER CITY and CITY OF CAMDEN, 
Defendant. 

ON MOTION FOR LEAVE TO FILE A BRIEF 

A micUs Curiae. 

STATE OF NEW JER'SEY 

COUNTY OF CAMDEN. 

Fred L. Strong, of dull age, of the City and County of Camden 
and State of New Jersey, being duly sworn according to law 
upon his oath deposes and says: 

1. On Wednesday, December 16, 1942, he served the Notice 
and Petition, and proposed Brief, Amicus Curiae, referred to in 
said Notice upon Vincent de P~ Costello, Solicitor for Defendant, 
The Mayor and Council of Gloucester City, by delivering to him 
personally at his office, N. W. Corner Seventh & Market Streets, 
Camden, N. J., copies of said Notice and Petition and Proposed 
Brief, Amicus Curiae. 

xiii 

2. On Wednesday, December 16, 1:42, he 
and Petition, and proposed Brief, AmiCUS ?~r 

"d Notice upon Gene R. Mariano, SOhClt<sal . 
City of Camden, by delivering to hIm perso 
in the City Hall, Camden, N. J., copies of said l\ 

and Proposed Brief, Amicus Curiae.. 

Fred L. Strong. 

Sworn and subscribed before me this 17th C 

1942. 

Bertha C Hack
 
Notary Public of N. J.
 

My commission expires Dec. 15, 1947. 
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Proof of Service. 

Ebanctrp of ~tb.1 31tr~tp 

On Bill for Injunction 

Between 

ENT OF HEALTH OF THE STATE OF 
NEW JERSEY, Complainant, 

and 

UCESTER CITY and CITY OF CAMDEN, 

Defendant. 

ON FOR LEAVE TO FILE A BRIEF 

A micus Curiae. 

V JER'SEY 

\.MDEN. 

;)f dull age, of the City and County of Camden 
. Jersey, being duly sworn according to law 
Jses and says: 

y, December 16, 1942, he served the Notice 
lroposed Brief, Amicus Curiae, referred to in 
incent de p~ Costello, Solicitor for Defendant, 
mcil of Gloucester City, by delivering to him 
ice, N. W. Corner Seventh & Market Streets, 
les of said Notice and Petition and Proposed 
.e. 

Xlll 

2. On Wednesday, December 16, 1942, he served the Notice 
and Petition, and proposed Brief, Amicus Curiae, referred to in 
said Notice upon Gene R. Mariano, Solicitor for Defendant, 
City of Camden, by delivering to him personally at his o~ce 

in the City Hall, Camden, N. J., copies of said Notice and PetitIOn 
and Proposed Brief, Amicus Curiae. 

Fred L. Strong. 

Sworn and subscribed before me this 17th day of December, 

1942. 

Bertha C Hack 
Notary Public of N. J. 

My commission expires Dec. 15, 1947. 
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XIV 

Form of Order. 

3Jn ~banterp of j}ew Jfer!)£!' 
On Bill for Injunction
 

Between
 
DEPARTMENT OF HEALTH OF THE STATE OF
 

NEW JERSEY, Complainant, 
and 

CITY OF GLOUCESTER CITY and CITY OF CAMDEN, 
Defendants. 

ORDER FOR LEAVE TO FILE BRIEF 
A micus Curiae. 

Upon reading and filing the notice and petition, dated De­
cember 7, 1942 of Interstate Commission on Delaware River 
Basin, for leave to file a brief amicus curiae in the above entitled 
suit, and it appearing that said notice of this application, dated 
December 7, 1942, together with a copy of said petition and said 
proposed brief amicus curiae were, on December 16, 1942, served 
personally upon Vincent de P. Costello, solicitor for defendant, 
the Mayor and Council of the City of Gloucester, and upon 
Gene R. Mariano (successor to Edward V. Martino) solicitor for 
defendant, City of Camden, and good cause being shown, it is 
on this day of January, 1943, on motion of Hobart, 
Minard & Cooper, solicitors for Interstate Commission on Del­
aware River Basin, 

o R D ERE D that the petitioner,· Interstate Commission on 
Delaware River Basin, be and the same hereby is granted leave 
to enter an appearance by counsel, file a brief amicus cun:ae, and 
participate in the argument of a motion by the Attorney General, 
solicitor for complainant, to strike the separate answers of the 
defendants on the notice of such motion dated November 25, 
1942, and for such other purposes as the court may direct. 

Respectfully advised, 
C. V.C. 

I hereby consent to the entry of the foregoing order.
 
David T. Wilentz, Attorney General
 
Solicitor for Complainant.
 

Brief. 

3Jn ((banterp of ftew 
On Bill for InjunCtion 

Between 

DEPARTMENT OF HEALTH OF TI 
NEW JERSEY, 

and 

CITY OF GLOUCESTER CITY and cr 

BRIEF AMICUS CURl 
ON BEHALF· OF INTERSTATE C( 

T HE' DELAWARE RIVFJR 

STATEMENT 

The Interstate Commission on The Del 
(hereinafter called "Incodel")on whose be 
spectfully submitted, is a voluntary assol 
maintained, by the states whose territorie~ 

the Delaware River watershed, in the m 
purposes, recited in the Preamble of Chapte 
1939 (pp. 477-479). 

A brief summary of the historical backgr 
aid in the consideration of its interest, ane 
ment of pollution in the Delaware River. 

Pursuant to Joint Resolution 14. (N.J. 
what is known as the "Delaware DIversion 
as an original suit in equity by complaint fil€ 
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Form of Order. 

banter!' of ~eb.1 J er~e!, 
On Bill for Injunction 

Between 
:N'r OF HEALTH OF THE STATE OF 

NEW JERSEY, Complainant, 
and 

JCESTER CITY and CITY OF CAMDEN, 
Defendants 

FOR LEAVE TO FILE BRIEF ' 
Amicus Curiae. 

.nd filing the notice and petition, dated De­
f Inters~te Commission on Delaware River 
.file a bnef ,amicus curia.e in the above entitled 
mg that sa~d notice of this application, dated 
togeth~r wIth a copy of said petition and said 

cus curwe were, on December 16, 1942, served 
lllcen.t de P. Costello, solicitor for defendant, 
ouncIl of the. City of Gloucester and . . ' upon
successor to Edward V. Martino) solicitor for 
Camden, and good cause being shown 't'f J ,I IS 

I o. , anuary, 1943, on motion of Hobart, 
solIcItors for Interstate Commission on Del­

:~at the petitioner,· Interstate Commission on 
sm, be and the same hereby is granted leave 
nce by counsel, file a brief amicus cur£ae and 
~ment of a motion by the Attorney Ge~eral, 
llla~t, to strike the separate answers of the 
10tlce of such motion dated November 25 
ther purposes as the court may direct. ' 

Respectfully advised, 
V.C. 

.0 the entry of the foregoing order. 
lavid T. Wilentz, Attorney General 
)licitor for Complainant. 

Brief. 

3ln (!bancerp of jl}ew Jfer~ep 

On Bill for Injunction 

Between 

DEPARTMENT OF HEALTH OF THE STATE OF 
NEW JERSEY, Complainant, 

and 

CITY OF GLOUCESTER CITY and CITY OF CAMDEN, 
Defendants. 

BRIEF AMIC US CURIAE
 
ON BEHALF OF INTERSTATE COMMISSION ON
 

THE' DELAWARE RIVE,R BASIN
 

STATEMENT 

The Interstate Commission on The Defaware River Basin, 
(hereinafter called "Incodel")on whose behalf this brief is re­
spectfully submitted, is avohintary association formed, and 
maintained, by the states whose territories (in part) comprise 
the Delaware River .watershed, in the manner, and for the 
purposes, recited in the Preamble of Chapter 146, of the laws of 
1939 (p'p. 477-479). 

A brief summary of the historical. background of Incodel will 
aid in the consideration of its interest, and part, in the abate­
ment of pollution in the Delaware River. 

Pursuant to Joirit Resolution 14· (N.J.P.L. 1929, p. 823) 
what is known as the "Delaware Diversion Case" was instituted 
as an original suit in equity by complaint filed M~y 1, 1929 in the 

- : :.: ." 
,"". . 

-; 
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, before the lecrislature of New Jersey IS now co ,
Supreme Court of the United States by the State of New Jersey for the rationing and utilization of the, rl 
to enjoin the State of New York and the City of New York, (in water supply. The plan is to, promote Slm 
which the Commonwealth of Pennsylvania intervened on the 'f laws covering other flver uses acco um orm , ,
side of the defendants) from undertakirig the proposed immediate , but the control of pollutiOnImportance, . ' 
diversion of 600, and the ultimate diversion of 2400, million basic, necessity for the utilizatiOn of all 0 
gallons per day from the upper tributaries of the Delaware River 

river.
located within the State of New York. 

The sanitary code in question is imple,m 
The complaint alleged injuries to the use of the river in New wide pollution abatement plan of the vanOl 

Jersey for water power, navigation, sanitation, industries, oyster of the federal government. In the second rep< 
culture, fisheries, water supply, agriculture and recreation. In tion Committee of the National Re,sources ( 
the preparation and presentation of that case exhaustive research before the Committee on Rivers and H~rl 
was made, and extensive and complete data was compiled and Representatives, April 7, 1937 (Appendtre 
presented in evidence, on each of these subjects with relation to on H.R. 2711, H.R. 2300 and H.R. 3419), 
the Delaware River and its watershed. They were all evaluated included (pp, 8·9) the following: 
and decided in the Master's report, which was.confirmed by the 

"(2) prepare comprehensive progran court (New Jersey v. New York, et als., 283 U. S. 341). 
ous drainage basins of the United 

Because the fruits of that research and the material accumu­ eliminate or reduce pollution and to 
lated in that record were too valuable to be disregarded or lost, affecting the various interests concerne, 
all of the states interested, and the State of Delaware, decided uniform and simplified State po]]utio 
to utilize them as a basis for the future conservation, develop­ Such drainage-basin programs should 
ment and protection of the vast resources of that river. plans conserving water and promoting 

To that end they established, and have since maintained, ' public-water supplies; propagation, can 

I'ncodel, as a co-operative agency, in the manner and for the fish, waterfowl, and other aquatic life; 

purposes described in the Preamble of Chapter 146, laws of 1939. poses; agriculture and other uses, " 

A program has been formulated to develop co-operative act'ion, Reference is therein made (p. 9) to discus: 
and uniform laws, in the several constituent. states to conserve, tive organization formed for the Delaware" 
develop and protect the various uses of the river involved in the 

On February 15, 1939, the President tral 
"Delaware Diversion Case." 

gress of the United States a report on W~ 
Naturally, the first, and necessarily basic project was the United States, prepared at his request by a 

control of pollution, and the act in question was the result of that mittee of the National Resources Commit 
effoit. A similar co-operative project, in the form of uniform laws, 
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'n the Preamble of Chapter 146, laws of 1939. 
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the various uses of the river involved in th; 

1 Case." 

'st, and necessarily basic project was the 
lnd the act in question was the result of that 
perative project, in the form of unifonn laws, 

3 

is now before the legislature of New Jersey, and the other states 
for the rationing and utilization of the river waters for public 
water supply. The plan is to promote similar co-operation, and 
uniform laws, covering other river uses according to their relative 
importance, but the control of pollution is the primary, and 
basic, necessity for the utilization of all other resources of the 

river. 

The sanitary code in question is implemented with a nation­
wide pollution abatement plan of the various interested agencies 
of the federal government. In the second report of the Water Pollu­
tion Committee of the National Re.sources Committee, presented 
before the Committee on Rivers and Harbors of the House of 
Representatives, April 7, 1937 (Appendi:e to report of hearings 

on H.R. 2711, H.R. 2300 and H.R. 3419), the recommendations 
included (pp. 8-9) the following: 

"(2) prepare comprehensive programs, covering the vari­
ous drainage basins of the United States, designed to 
eliminate or reduce pollution and to improve conditions 
affecting the various interests concerned; and (3) encourage 
uniform and simplified State pollution-control legislation. 
Such drainage-basin programs should be reconciled with 
plans conserving water and promoting its use as needed for 
public-water supplies; propagation, conservation and use of 
fish, waterfowl, and other aquatic life; for recreational pur­
poses; agriculture and other uses." 

Reference is therein made (p. 9) to discussions held and tenta­
tive organization formed for the Delaware watershed. 

On February 15, 1939, the President transmitted to the Con­
gress of the United States a report on Water Pollution in the 
United States, prepared at his request by a special advisory com­
mittee of the National Resources Committee composed of ex­
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perts from the Departments of War, Treasury, Interior, Agri­
culture and Commerce, and from private and state agencies 
(House Documfnt No. 155, 76 Cong., 1st SP-ssion). 

The following extracts are taken from that report: 
(p. 57.) 

"No single standard is applicable generally, but it is 
practicable and desirable to set standards for selected por­
tions of drainage basins with due regard for the natural 
conditions of the water for its present and potential use." 

"First, interstate organizations have agreed upon stand­
ards for water zones in two large areas having severe pollu­
tion problems-the New York-New Jersey coastal waters 
and the Delaware Basin;" 

"Practical application of this principle has been made 
during the past year by the Interstate Commission on the 
Delaware River Basin. It divided the basin into four zones 
as follows:" 

Here follows (pp. 59-60) descriptions of the zones specified in 
Article II of the code (P.L. 1939, pp. 481-483), and reference to, 
and a statement of the reasons for, the several standards of 
quality prescribed for each zone (P.L. 1939, pp. 483-487). 

(p. 72) "C. Need for Interstate Compacts and Agreements. 

Inasmuch as many heavily polluted streams flow through 
more than one state, enfotcement by states individually 
may prove ineffective. The chief interstate drainage areas 
which have serious pollution problems are the x x x Dela­
ware, x x x. However, in the remai'ning areas where pollution 
is sedous, the interstate compact or agreement offers a 
possible remedy to the ills resulting from inconsistent and 
non-uniform state laws." 

5 

(p. 73) x x. "an informal agreement 0 

quality has been adopted by the Inter: 
the Delaware River Bafiin." 

(p. 76). "Delaware Basin Reciprocal , 

Rapid strides toward pollution abate] 
area have been taken in the Delawa 
leadership of the Interstate Commissi, 
River Basin. This group is composed 01 

of Delaware, New Jersey, New York 
appointed under provisions of State lei 
commissions on interstate co-operation 
program for the development of the I 
codeI' has brought about agreement on 
as described in section (Article) III (P.l 
and on a schedule of needed constructic 

"The commission and the respom 
agencies in the four states have ratified ~ 

waters of the basin along lines which are 
III. It is the commission's opinion that· 
pollution of the waters of the river is def 
the terms of the reciprocal agreement." 

In the Delaware Diversion case the City 
allowed to divert a maximum of 440 million 
the tributaries of the Delaware river in that st 
conditions: 

(a) Treatment of water by New York City 
fied maximum of animal and chemical pollul 
the New York-New Jersey state line. 

(b) Maintenance of an established mini 
Jervis and Trenton by means of additional r 
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i 

)epartments of War, Treasury, Interior, Agri­
lmerce, and from private and state agencies 
I No. 155, 76 Cong., 1st Session). 

5 extracts are taken from that report: 

~ standard is applicable generally, but it is 
nd desirable to set standards for selected por­
nage basins with due regard for the natural 
the water for its present and potential use." 

!rstate organizations have agreed upon stand­
zones in two large areas having severe pollu­

;-the New York-New Jersey coastal waters 
vare Basin;" 

application of this principle has been made 
st year by the Interstate Commission on the 
er Basin. It divided the basin into four zones 

). 59-60) descriptions of the zones specified in 
-de (P.L. 1939, pp. 481-483), and reference to, 
)f the reasons for, the several standards of 
for each zone (P.L. 1939, pp. 483-487). 

reed for Interstate Compacts and Agreements. 

, many heavily polluted streams flow through 
e state, enforcement by states individually 
ffective. The chief interstate drainage areas 
ious pollution problems are the x x x Dela­
)wever, in the remaIning areas where pollution 

interstate compact or agreement offers a 
'1 to the ills resulting from inconsistent and 
lte laws." 

5 

(p. 73) x x. "an informal agreement on standards of water 
quality has been adopted by the Interstate Commission on 
the Delaware River Basin." 

(p. 76). "Delaware Basin Reciprocal Agreement. 

Rapid strides toward pollution abatement in an interstate 
area have been taken in the Delaware Basin under the 
leadership of the Interstate Commission on the Delaware 
River Basin. This group is composed of legislative members 
of Delaware, New Jersey, New York and Pennsylvania, 
appointed under provisions of State legislation establishing 
commissions on interstate co-operation. As a part of its 
program for the development of the Delaware Basin, 'In­
codel' has brought about agreement on standards of quality 
as described in section (Article) III (P.L. 1939, pp. 481-483) 
and on a schedule of needed construction. 

"The commission and the responsible administrative 
agencies in the four states have ratified a classification of the 
waters of the basin along lines which are described in section 
III. It is the commission's opinion that further or additional 
pollution of the waters of the river is definitely prevented by 
the terms of the reciprocal agreement." 

In the Delaware Diversion case the City of New York was 
allowed to divert a maximum of 440 million gallons a day from 
the tributaries ofthe Delaware river in that state, but only on two 
conditions: 

(a) Treatment of water by New York City to provide a speci­
fied maximum of animal and chemical pollution of the water at 
the New York-New Jersey state line. 

(b) Maintenance of an established minimum flow at Port 
Jervis and Trenton by means of additional reservoir capacity to 
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avoid unsanitary effects of the diminished flow. (New Jersey v. 
New York, 283 U.S. 341, 346-7). 

Those conditions were imposed to prevent the river between 
Pennsylvania and New Jersey from suffering increased pollution 
resulting from the diversion of water from its tributaries and to 
enable those states to preserve a suitable sanitary condition for 
water supply, recreation, industry, agriculture, fishing, oysters, 
and other beneficial uses. They were adopted by the court on the 
recommendation of the Master, who said in his report (pp. 126-7): 

"After the waters of the Delaware River leave New York 
State, it is then the problem of Pennsylvania and New Jersey 
to see to it that the waters of the river are not unduly 
polluted from sources on the New Jersey side and the Penn­
sylvania side. All three states have laws relative to preserv­
ing the sanitary condition of their waters x x (referring to 
existing sanit.ary code agreements between the Health De­
partments of Pennsylvania, New Jersey and New York) 
for preserving the Delaware River in a sanitary condition. 
x x x The agreements provide for a high degree of treatment 
of sewage before it is discharged into the Delaware River 
above Easton, Pennsylvania, and Phillipsburg, New Jersey, 
and provide for a sedimentation of sewage before it is dis­
charged into the river below said points x x x Mr. Stevenson 
(Chief Engineer of the Pa. Dept. of Health) testified that 
these agreements had been fruitful of good results. 

x x x I find that there is an effort on the part of all three 
states to require the treatment of sewage and industrial 
wastes so as to preserve the sanitary condition of the Dela­
ware river, and these efforts are progressive and may be ex­
pected still further to reduce pollution of the stream, but 
there remains much yet to be done in that regard." 

7 

The sanitary code, embodied in Chapter 14 
establish standards of quality of water, is tr 
co-operative efforts of the states mentioned, a 
Resources Committee and Public Health Ser 
government (p. 479). A definite, uniform Pl 
prevention of pollution, and the protection a 
potable water supplies is declared in the act. 

This is one of many acts of concurrent legis 
suat:lt to mutual agreements between states pr, 
and uniform regulations of sanitation or otr 
their territorial limits, respectively, in bodi, 
water lying between or adjacent to the consti 
object is to avoid conflicts between the laws 
such states which might, and often do, interfE 
and welfare of their respective citizens. 

This case involves an act of the legislatUJ 
adopted in the furtherance of the co-operation 
states respecting the Delaware River watersh 
Jersey, as well as the other states involved, has 
in the objects above mentioned (p. 477). 

Such co-operative enterprises are so obvious 
public interest that public policy requires thE 
and they should not be stricken down unle~ 

instance New Jersey) attempts to exercise a 
would be unlawful if exercised within its own 
the co-operative feature was not involved. 

This brief discusses certain defenses raised ' 
respectively, in which they challenge the c' 
Chapter 146, P.L. 1939. The other defense: 
answers will be considered in a brief to be file< 
General. 

...... • '-~'.' ....... ",. •• ~ •• ,\0 •
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'y effects of the diminished flow. (New Jersey v. 
: U.S. 341, 346-7). 

ions were imposed to prevent the river between 
ld New Jersey from suffering increased pollution 
.he diversion of water from its tributaries and to 
Ltes to preserve a suitable sanitary condition for 
ecreation, industry, agz:oiculture, fishing, oysters, 
cial uses. They were adopted by the court on the 
I of the Master, who said in his report (pp. 126-7): 

e waters of the Delaware River leave New York 
hen the problem of Pennsylvania and New Jersey 
; that the waters of the river are not unduly 
n sources on the New Jersey side and the Penn­
~. All three states have laws relative to preserv­
tary condition of their waters x x (referring to 
~ry code agreements between the Health De­
·f Pennsylvania, New Jersey and New York) 
Ig the Delaware River in a sanitary condition. 
reements provide for a high degree of treatment 
lfore it is discharged into the Delaware River 
1, Pennsylvania, and Phillipsburg, New Jersey, 
for a sedimentation of sewage before it is dis­
the river below said points x x x Mr. Stevenson 
eer of the Pa. Dept. of Health) testified that 
'lnts had been fruitful of good results. 

[ that there is an effort on the part of all three 
uire the treatment of sewage and industrial 
o preserve the sanitary condition of the Dela­
d these efforts are progressive and may be ex­
lrther to reduce pollution of the stream, but 
much yet to be done in that regard." 

The sanitary code, embodied in Chapter 146 (laws of 1939) to 
establish standards of quality of water, is the result of further 
co-operative efforts of the states mentioned, and of the National 
Resources Committee and Public Health Service of the federal 
government (p. 479). A definite, uniform public policy for the 
prevention of pollution, and the protection and preservation of 
potable water supplies is declared in the act. 

This is one of many acts of concurrent legislation enacted pur­
suant to mutual agreements between states prescribing reciprocal 
and uniform regulations of sanitation or other matters within 
their territorial limits, respectively, in bodies, or streams, of 
water lying between or adjacent to the constituent states. The 
object is to avoid conflicts between the laws and regulations of 
such states which might, and often do, interfere with the health 
and welfare of their respective citizens. 

This case involves an act of the legislature of New Jersey, 
adopted in the furtherance of the co-operation of the constituent 
states respecting the Delaware River watershed, in which New 
Jersey, as well as the other states involved, has a common interest 
in the objects above mentioned (p. 477). 

Such co-operative enterprises are so obviously beneficial to the 
public interest that public policy requires their encouragement, 
and they should not be stricken down unless a state (in this 
instance. New Jersey) attempts to exercise a jurisdiction that 
would be unlawful if exercised within its own territorial limits if 
the co-operative feature was not involved. 

This brief discusses certain defenses raised by the defendants, 
respectively, in which they challenge the constitutionality of 
Chapter 146, P.L. 1939. The other defenses presented in the 
answers will be considered in a brief to be filed by the Attorney­
General. 

. ~. ~ ~ - . .. . ... . 
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ARGUMENT 

I.
 
Statutes Are Presumed Constitutional.
 

The burden of showing that a statute is unconstitutional is 
upon the person alleging that it violates the constitution. 

State Board v. Newark Milk Co., 118 N..1.E. 504, 519 (E. & 
A. 1935). 

"A legislative enactment should not be set aside unless its 
constitutionality indisputably appears. If there be a per­
missible doubt as to the existence of the constitutional limita­
tion invoked against the validity of an act, the courts will 
not declare the act to be contrary to the constitution. 

Attorney-general v. McGuinness, 78 N.J. Law 346." 

II.
 

First Defense Filed by Both Defendants.
 

The First Defense filed by both the defendants alleges that 
Chapter 146, P.L. 1939 is unconstitutional and void, because it 
is an agreement or compact entered into by one state with another 
state without the consent of Congress, in violation of Article I, 
section 10 of the Constitution of the United States. 

The applicable provisions of the U. S. Constitution are: 
"No state shall enter into any Treaty, Alliance, or Confedera­
tion," and "No state shall, without the Consent of Congress ... 
enter into any agreement or Compact with another State." 

(Article I, Section 10.) 

Since only the interests of the United States can be adversely 
affected by a compact between states, it lies not in the mouth of 

9 

these defendant~, as creatures of the state ~ 

this agreement by legislative action, to mak 
As appears from the recitals in the Stateme 
of this brief, and the fourth recital in the] 
(P.L. 1939, p. 479), this agreement was 
recommendation of, and in co-operation w) 

agencies of the federal government. If there i~ 

the lack of Congressional approval only the 
can (and it does not) make such objection. 
its blanket approval of such agreements:­

"Consent of the Congress of the UnitE 
each of the several States of the Unior 
agreement or compact, not in conflict, v 
United States, with any other State or St 
of conserving the forests and the water ~ 

entering into such agreemen t or compa, 
552, USCA. p. 373). Mar. 1, 1911. 

Congressional consent in advance of an a~ 

valid with one given afterwards, Virginia v. 
501, 521, 59 Corpus Juris, sec. 13, p. 38. Tl: 
have been noted in the federal statutes of Act~ 

advance blanket authority for interstate agreE 
relating to various other subjects. 

We think the foregoing consent of Congress 
comprehensive, but if it is urged that it is 
doubtful application to this reciprocal code, thE 
ity to show that this is not a "Treaty, Allianc 
or an "Agreement or Compact," requiring cong 

This is not a matter involving a joint enter 
of New York Authority, or the Delaware River 
where a joint administrative, or governmenta 

I 
I 

~ # . ' .:.t."•• '.. .. #. • ••• 

':~~..~.: . . , 
.x . ....... ~ 
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ARGUMENT 

I. 

atutes Are Presumed Constitutional. 

of showing that a statute is unconstitutional IS 

1 alleging that it violates the constitution. 

1 v. Newark Milk Co., 118 N ..1.E. 504, 519 (E. & 

Ltive enactment should not be set aside unless its 
ality indisputably appears. If there be a per­
bt as to the existence of the constitutional limita­
I against the validity of an act, the courts will 
the act to be contrary to the constitution. 

eral v. McGuinness, 78 N.J. Law 346." 

II. 

Defense Filed by Both Defendants. 

~nse filed by both the defendants alleges that 
. 1939 is unconstitutional and void, because it 
compact entered into by one state with another 
consent of Congress, in violation of Article I, 
;onstitution of the United States. 

>rovisions of the U. S. Constitution are: 
Iter into any Treaty, Alliance, or Confedera­
te shall, without the Consent of Congress ... 
ement or Compact with another State." 

lO.) 

terests of the United States can be adversely 
Lct between states, it lies not in the mouth of 

9 

these defendant~, as creatures of the state which has sanctioned 
this agreement by legislative action, to make such an objection. 
As appears from the recitals in the Statement at the beginning 
of this brief, and the fourth recital in the Preamble of the act 
(P.L. 1939, p. 479), this agreement was made pursuant to 
recommendation of, and in co-operation with, the responsible 
agencies of the federal government. If there is any question about 
the lack of Congressional approval only the federal government 
can (and it does not) make such objection. Congress has given 
its blanket approval of such agreements:­

"Consent of the Congress of the United States is given to 
each of the several States of the Union to enter into any 
agreement or compact, not in conflict, with any law of the 
United States, with any other State or States for the purpose 
of conserving the forests and the water supply of the States 
entering into such agreement or compact." (Title 16, Sec. 
552, USCA. p. 373). Mar. 1, 1911. 

Congressional consent in advance of an agreement is equally 
valid with one given afterwards, Virginia v. Tennessee, 148 U.S. 
501, 521, 59 Corpus Juris, sec. 13, p. 38. Three other instances 
have been noted in the federal statutes of Acts of Congress giving 
advance blanket authority for interstate agreements or compacts 
relating to various other subjects. 

We think the foregoing consent of Congress is amply clear and 
comprehensive, but if it is urged that it is too narrow, or of 
doubtful application to this reciprocal code, there is ample author­
ity to show that this is not a "Treaty, Alliance, Confederation," 
or an "Agreement or Compact," requiring congressional approval. 

This is not a matter involving a joint enterprise, like the Port 
of New York Authority, or the Delaware River Joint Commission, 
where a joint administrative, or governmental, agency is set up 
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to operate an interstate facility. Here, each state deals recipro..; 
cally, but separately through its established agencies, with a 
problem clearly within its jurisdiction, and solely w\ithin its own 
territorial limits. 

Although the National Resources Committee and the Public 
Health Service of the federal government participated in the 
deliberations on this code, (P.L. 1939, p. 479), its promulgation 
and enforcement involves no question of federal jurisdiction and 
is not inconsistent with any federal law. The purification of 
navigable inland waters is as beneficial to navigation, water 
power, or any other federal interest, as it is to other uses of the 
waters of the river, and federal governmental approval is un­
necessary unless an obstruction to navigation occurs. 

The question of what state compacts or agreements must be 
approved by Congress was considered by the United States 
Supreme Court in State of Virginia v. State of Tennessee, 148 

U.S. 501, 518, (37 L. ed. 537, 542), where the court upheld a 
compact fixing the boundary line. We quote (p. 542-3 in 37 L 

Ed.): 

"There are many matters upon which different states 
may agree that can in no respect concern the United States. 
x x x If the bordering line of two states should cross some 
malarious and disease producing district, there could be no 
possible reason, on any conceivable public grounds, to obtain 
the consent of Congress for the bordering states to agree to 
unite in draining the district, and thus remove the cause of 
the disease." 

The Court held that compacts or agreements which do not 
affect the political influence of either state or the Federal govern­
ment are not within the prohibition. 

In Wharton v. Wise, 153 U.S. 155, the COl 

pact between Virginia and Maryland to re 
in boundary waters. It quoted and follo 
Virginia v. Tenn~ssee and held that such a 
quire approval of Congress for the reasons st 

Tennessee case. 

The Wharton decision (pp. 370-3) state 

"Various compacts were entered int 
vania and New Jersey and between 
Virginia, x x x in reference to boundarie 
the rights of fishery in their waters, an· 
their respective states, without the c 
which indicated that such consent was 

to their validity." 

The compacts between Pennsylvania an( 
referred to are found in Revised Statutes 
52 :28-32, and were adopted as the presen 
Congressional approval. They have been in 
throughout the entire history of the State ( 

When those compacts were made Article 
Confederation, provided as follows:­

"No State without the consent of the 
x x x enter into any agreement, allianc 
x x x state; x x x. No two or more Statef 
treaty confederation or alliance what! 
without the consent of the United St< 
sembled" (Title Constitution, N. J. CO( 

In Dixie Wholesale Grocery, Inc. v. Me 
(Cert. denied, 308 U.S. 609; 84 L. Ed. 509) 
section 10 applied only to political com 
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terstate facility. Here, each state deals recipro..; 
ately through its estahlished agencies, with a 
.vithin its jurisdiction, and solely w\ithin its own 

National Resources Committee and the Public 
If the federal government participated in the 
:his code, (P.L. 1939, p. 479), its promulgation 

I involves no question of federal jurisdiction and 
lt with any federal law. The purification of 
waters is as beneficial to navigation, water 

!er federal interest, as it is to other uses of the 
er, and federal governmental approval is un­
n obstruction to navigation Occurs. 

o what state compacts or agreements must be 
Lgress was considered by the United States 
: State of Virginia v. State of Tennessee, 148 

. L. ed. 537, 542), where the court upheld a 
~ boundary line. We quote (p. 542-3 in 37 L 

many matters upon which different states
 
t can in no respect concern the United States.
 
ordering line of two states should cross some
 
disease producing district, there could be no
 
, on any conceivable public grounds, to obtain
 
Congress for the bordering states to agree to
 
ng the district, and thus remove the cause of
 

that compacts or agreements which do not 
lfluence of either state or the Federal govern­

the prohibition. 

11 

In Wharton v. Wise, 153 U.S. 155, the court dealt with a com­
pact between Virginia and Maryland to regulate oyster fishi ng 
in boundary waters. It quoted and followed the decision in 
Virginia v. Tennfssee and held that such a compact did not re­
quire approval of Congress for the reasons stated in the Virginia­

Tennessee case. 

The Wharton decision (pp. 370-3) states that: 

"Various compacts were entered into between Pennsyl­
vania and New Jersey and between Pennsylvania and 
Virginia, x x x in reference to boundaries between them, and 
the rights of fishery in their waters, and to titles to land in 
their respective states, without the consent of Congress, 
which indicated that such consent was not deemed essential 
to their validity." 

The compacts between Pennsylvania and New Jersey above 
referred to are found in Revised Statutes sections 52 :28-23 to 
52:28-32, and were adopted as the present one was, without 
Congressional approval. They have been in force, and respected, 
throughout the entire history of the State of New Jersey. 

When those compacts were made Article VI of the Articles of 
Confederation, provided as follows:­

"No State without the consent of the United States shall 
x x x enter into any agreement, alliance of treaty with any 
x x x state; x x x. No two or more States shall enter into any 
treaty confederation or alliance whatever between them, 
without the consent of the United States in Congress as­
sembled" (Title Constitution, N. J. Code Annotated, p. 19). 

In Dixie Wholesale Grocery, Inc. v. Marlin, 278 Ky. 705, 
(Cert. denied, 308 U.S. 609; 84 L. Ed. 509) the court held that 
section 10 applied only to political compacts, alliances and 
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treaties. Under the agre.ement in that case one state agreed to 
supply another state with certain sales figures to aid in enforcing 
sales taxes. The court held that a mere reading of this section 
(10) shows conclusively that it has no application to the reciprocal 

agreement under attack. 

In McHenry County v. Brady, 163 N.W. 540 (N.D. 1917) there 
was an agreement to drain a certain river. The court said that 
the prohibition applie's only to a treaty of alliance or some joint 

scheme of commercial or industrial enterprise, and does not apply 
when one state wishes to agree with an adjoining state to erect 
a levee in the latter state. Other illustrations of state agreements 
which do not require coiigressional consent are given. The pro­
hibition applies only to such an agreement or compact as is in 
its nature political, and does not apply to the drainage agreement 
in question. 

The rule is stated in 59 Corpus Juris, p. 37, as follows: 

"This provision does not apply to every possible agree­
ment or compact between two states, but only to such as 
might tend to alter the political power of the states affected, 
and thus encroach on, or interfere with, the supremacy of the 
United States; agreements incapable of operating thus may 
be made by the states without the consent of congregs." 

On either basis of the above argument, it is clear that this 
defense is frivolous, or sham, according to the view taken, and 
invalid on its merits, and should be stricken out. 

III
 
Second Defense Filed by Both Defendants.
 

The second defense filed by both the defendants alleges that 
Chapter 146, P.L. 1939 is unconstitutional and void in that section 

13 

4 thereof authorizes and directs the Depar 
approve and adopt modifications, changes c 
zones and in the standards of quality of wate 
and its tributaries and is an unlawful dele) 
power which violates Article IV, section 1, of 

the State of New Jersey. 

The applicable part of this section provi( 
power shall be vested in a senate and genera 

Both of the defendant municipalities are! 
asdefinied in the Statute (P.L. 1939, p. 482). 

fies permissible limits of pollution in this ZonE 
of Complaint). While it is true that the Depa 
authorized to adopt reasonable modifications 
under certain conditions, these standards and 
not been changed and are made specifically ap 
(Par. 5 and 15 of the Bill of Complaint). 

The defendants here are in no position to in 
because the standards as they are applied to t 

changed from the original standards adopted 

In Reiner v. Fidelity Union Trust Company 

(rev. on another ground, 127 N.J.E. 377) t 
said: 

"It is fundamental that a person seE 
constitutional rights must rely upon thos 
possesses not upon those of others and he 
is injured." Citing 11 Am. Jur. 748; Ai 
247 U.S. 484, Red River Valley Bank v. ( 
Premier~Pabst Sales Co. v. Grosscup. 29 
legion of other cases." 
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state with certain sales figures to aid in enforcing 
Ie court held that a mere reading of this section 
lusively that it has no application to the reciprocal 
'1' attack. 

:::ounty v. Brady, 163 N.W. 540 (N.D. 1917) there 
nt to drain a certain river. The court said that 
'lpplie's only to a treaty of alliance or some joint 
ercial or industrial enterprise, and does not apply 
wishes to agree with an adjoining state to erect 
tel' state. Other illustrations of state agreements 
luire coifgres~ional consent are given. The pro­
only to such an agreement or compact as is in 
3.1, and does not apply to the drainage agreement 

ted in 59 Corpus Juris, p. 37, as follows: 

vision does not apply to every possible agree­
Ipact between two states, but only to such as 
o alter the political power of the states affected, 
roach on, or interfere with, the supremacy of the 
's; agreements incapable of operating thus may 
the states without the consent of congress." 

) of the above argument, it is clear that this 
lS, or sham, according to the view taken, and 
'its, and should be stricken out. 

III
 

Defense Filed by Both Defendants.
 

mse filed by both the defendants alleges that 
1939 is unconstitutional and void in that section 

4 thereof authorizes and directs the Department of Health to 
approve and adopt modifications, changes or .alterations in .the 
zones and in the standards of quality of water ill Delaware River 
and its tributaries and is an unlawful delegation of legislative 
power which violates Article IV, section 1, of the Constitution of 

the State of New Jersey. 

The applicable part of this section provides "The legislative 
power shall be vested in a senate and general assembly." 

Both of the defendant municipalities are located in Zone III 
as definied in the Statute (P.L. 1939, p. 482). The statute speci­
fies permissible limits of pollution in this Zone. (Par. 5 of the Bill 
of Complaint). While it is true that the Department of Health is 
authorized to adopt reasonable modifications in these standards 
under certain conditions, these standards and requirements have 
not been changed and are made specifically applicable to this suit, 
\par. 5 and 15 of the Bill of Complaint). 

The defendants here are in no position to insist on this ground, 
because the standards as they are applied to them have not been 
changed from the original standards adopted by the legislature. 

In Reiner v. Fidelity Union Trust Company, 126 N.J.E. 78, 90, 
(rev. on another ground, 127 N.J.E. 377) the Chancery court 
said: 

"It is fundamental that a person seeking to rely upon 
constitutional rights must rely upon those which he himself 
possesses not upon those of others and he must show that he 
is injured." Citing 11 Am. Jur. 748; Aikins v. Kingsbury, 
247 U.S. 484, Red River Valley Bank v. Craig, 181 U.S. 548; 
Premier':Pabst Sales Co. v. Grosscup. 298 U.S. 226, "and a 
legion of other cases." 
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In Re Eleventh Ward Bldg. and Loan Ass'n., 130 N.J.E. 414, 
426, the court of Errors and Appeals said that one cannot allege 
that a statute is unconstitutional because of a provision with 
respect to notice, if that provision did not prejudice him. 

In Premier-Pabst Sales Co. v. Grosscup, 298 U.S. 226, 227; 
80 L. Ed. 1155, 1156, the Court said "One who would strike down 
a state statute as obnoxious to the Federal Constitution must 
show that the alleged unconstitutional feature injures him. 
Heald v. Dist. Columbia, 259 U.S. 114, 123; 66 L. Ed. 852, 854." 

In Aikins v. Kingsbury, 247 U.S. 484, 489; 62 L. Ed. 1226, 
1229, the court said that the plaintiff in error was­

"not in any position to attack the constitutionality of the 
act involved for an omission which does not injure him, and 
which if supplied, would not benefit him. He who would 
successfully assail a law as unconstitutional must come show­
ing that the feature of the act complained of operates to de­
prive him of some constitutional right." (Citing cases) 
(Italics ours). 

The Aikins case is analogous to the case at bar because the 
portion of the statute here complained of does not now, and if 
taken away would not, affect the defendants. 

While it is clear that this defense is invalid in this case, there is 
ample legislative and judicial authority for the provision of the 
statute. 

Before reviewing the decisions, a review of the other statutory 
powers of the State Department of Health will be useful. 

That Department already had a statudory mandate to enact a 
sanitary code, containing rules for the promotion of health and 
the prevention of disease (R.S. 26:2-27). Under this mandate, 
first imposed by chapter 288, of the laws of 1915 (p. 518), tha 

15 

Department has issued such sanitary codes 
1917,1919, 1920, 1925 and 1928, published un 
sanitary code enacted by the Department of 
of New Jersey." This code may be amende. 
as the need therefor arises, and has "the forc 
and "shall supersede as to those matters to 
local ordinances, rules and regulations anc 
throughout the state and enforced by all 

(R.S. 26:2-28). 

The director of the Department is authol 
examine and survey any source or means of v 
disposal plant, sewage system &c. (R.S. 26:2­
powered to fix standards of quality of any wa; 
for use for drinking or culinary purposes or f 
used in preparing food or drink for public c' 
"shall be of a quality safe for su'ch use anc 
quality" so fixed (R.S. 26:2-65). 

By R.S. 58:11-1 the Department is empov 
distribution and sale of water which "in the 
department of heaUh ... is polluted, contan 
"unless purification by filtration or other mE 

department shall be accomplished before the \\ 

In R.S. 58:12-2 it provides: "If the depa! 
said waters are being polluted in such ma 
threaten' injury to any of the inhabitants of 
their health, comfort or property, or that an 
works are inadequate in capacity or unit des 
Jor, treat and dispose of sewage." That se· 
Department (since 1899, P.L. 1899, p. 538; A1 
to prescribe methods of sewage disposal, dete 
of, and require alterations, additions and 
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~ture of the act complained of operates to de-
some constitutional right." (Citing cases) 

: is analogous to the case at bar because the 
;ute here complained of does not now, and if 
not, affect the defendants. 

;hat this defense is invalid in this case, there is 
1.d judicial authority for the provision of the 

the decisions, a review of the other statutory 
! Department of Health will be useful. 

t already had a statudory mandate to enact a 
:tining rules for the promotion of health and 
tisease (R.S. 26 :2-27). Uhder this mandate, 
apter 288, of the laws of 1915 (p. 518), tha 

15 

Department has issued such sanitary codes in the years 1916, 
1917, 1919, 1920, 1925 and 1928, published under the title of "The 

. sanitary code enacted by the Department of Health of the State 
of New Jersey." This code may be amended and supplemented 
as the need therefor arises, and has "the force and effect of law," 
and "shall supersede as to those matters to which it relates all 
local ordinances, rules and regulations and shall be observed 
throughout the state and enforced by all local authorities." 

(R.S. 26:2-28). 

The director of the Department is authorized to enter upon, 
examine and survey any source or means of water supply, sewage 
disposal plant, sewage system &c. (R.S. 26:2-33). He is also em­
powered to fix standards of quality of any water used or available 
for use for drinking or culinary purposes or for cleansing utensils 
used in preparing food or drink for public consumption, so that 
"shall be of a quality safe for su:ch use and meet standards of 
qualityh so fixed (R.S. 26:2-65). 

By R.S. 58:11-1 the Department is empowered to restrict the 
distribution and sale of water which "in the opinion of the state 
department of heaUh ... is polluted, contaminated or impure," 
"unless purification by filtration or other means acceptable to the 
department shall be accomplished before the water is distributed." 

In R.S. 58:12-2 it provides: "If the department finds any of 
said waters are being polluted in such manner as to cause or 
threaten injury to any of the inhabitants of this State, either in 
their health, comfort or property, or that any sewage treatment 
works are inadequate in capacity or unit design to properly care 
for, treat and dispose of sewage." That section empowers the 
Department (since 1899, P.L. 1899, p. 538; Am. P.L. 1900, p. 115) 
to prescribe methods of sewage disposal, determine the adequacy 
of, and require alterations, additions and improvements in, 
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sewage treatment works, determine the nature a'nd extent of 
pollution of waters which may threaten injury, to the health 
comfort or property of any of the inhabitan~ of the state, and 
to abate pollution. 

Section 58:12-3 of Revised statutes vests in the State Depart. 
ment of Health the power and discretion to determine the COn. 

ditions, and to approve plans, under which municipalities may 
construct and operate sewage systems whose effluent is discharged 
into streams. 

R.S. 58:10-10 provides that "No effluent from any sewage dis. 
posal system x x x shall be discharged into any of the potable 
waters of this state, which, in the opinion oj the department, is 
of such a character as will or may cause or threaten injury to the 
users of any of such waters." 

R.S. 58:10-42 provides" 0 person or municipality shall x x x 
discharge any sewage or other polluting water into the Waters 
of the Hackensack river x x x unless the sewage or other polluting 
matter is subjected to a minimum purification process, including 
sedimentation and intermittent sand filtration." No specific 
standards are set up in this statute which provides that the de­
partment may institute suits "as may be deemed n.ecessary or 
appropriate to enforce the provisions" thereof. 

The discretionary powers conferred by the above cited acts 
have been uniformly sustained over a period of more than forty 
years. 

It clearly appears from the statutes and authorities above 
quoted, or cited, that, to the extent questioned in this defense, 
the Department, and its Director, enjoys a delegation of legisla­
tive authority (if it may be so called) to fix standards of quality 
for the above mentioned purposes, and to enforce them, in­

17 

dependent of the particular act in questio 
proceeding for such enforcement, under 
sections 43-47 of Revised Statutes, "as are 
be provided under the law's and practice of tl 

p. 489). 

The delegated powers contained in the fOJ 
broader than those delegated in the act i 
exercise is expressly directed by Section 3 
provisions of this act the Department is rest 
modifications" of the specified standards, w 
and cases cited standards were not defined 
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nt works, determine the nature and extent of 
.ters which may threaten injury, to the health 
lerty of any of the inhabitants of the state, and 
on. 

-3 of Revise:d statutes vests in the State Depart­
the power and discretion to determine the con­

approve plans, under which municipalities may 
,erate sewage systems whose effluent is discharged 

provides that "No effluent from any sewage dis­
{ x shall be discharged into any of the potable 
;ate, which, in the opinion of the department, is 
er as will or may cause or threaten injury to the 
uch waters." 

Jrovides "No person or municipality shall x x x 

wage or other polluting water into the Waters 
k river x x x unless the sewage or other polluting 
~d to a minimum purification process, including 
d intermittent sand filtration." No specific 
up in this statute which provides that the de­
stitute suits "as may be deemed n.ecessary or 
'orce the provisions" thereof. 

,.ry powers conferred by the above cited acts 
'11y sustained over a period of more than forty 

ars from the statutes and authorities above 
:h'at, to the extent questioned in this defense, 
nd its Director, enjoys a delegation of legisla­
t may be so called) to fix standards of quality 
ntioned purposes, and to enforce them, in­
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dependent of the particular act in question, and that this is a 
proceeding for such enforcement, under Title 26, chapter 2, 
sections 43-47 of Revised Statutes, "as are now or may hereafter 
be provided under the law's and practice of this state." (P.L. 1939, 

p. 489). 

The delegated powers contained in the foregoing acts are much 
broader than those delegated in the act in question and their 
exercise is expressly directed by Section 3 of this act. By the 
provisions of this act the Departmen t is restricted to "reasonable 
modifications" of the specified standards, whereas in the statutes 
and cases cited standards were not defined specifically and con­
siderable latitude was permitted. 

A reasonable practical standard is sufficient. 

The power of the State Board of Health (independent of the 
act in question) to adopt standards of purity of water, determine 
harmful standards of pollution, and prevent threatened, as well 
as actual, pollution of streams in general is settled in State Board 

of Health v. Diamond Mills Paper Co., 63 N.J.E. 111, which in­
volved the discharge of industrial waste in Rahway River, and 
in State Board of Health v. Town of Phillipsburg, 83 N.J.E. 402, 
415, et seq., affirmed 85 N.J.E. 161, 164, which involved the dis­
charge of municipal sewage on the New Jersey side of Delaware 
River. 

In State Board of Health v. D7:amond Mills Paper Co., 63 N.J. 
E. 111, 114, Vice Chancellor Stevens dealt with the challenge of 
the powers of the State Board under chapter 41, P.L. 1899, p. 73. 
on the ground that it affected some municipalities and locations 
while others were not affected. The principles of the Diamond 
Mills case are analogous to those urged by defendants in this ca;e 
relabng to different zones and standards prescribed for different 
locations in the act in question. 

_r ..... _~. '- .~~ --:,' ~.-- ...~-:-# .. ~ 
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The discretion reposed in the State Department of Health by 
the statute in question is similar to that reposed in the Board of 
Public Utilities Commissioners and the Water Policy Commission. 
The discretion of the Board was challenged as a delegation of 
legislative powers in Erie R. R. Co. v. Public Com'rs., 89 N ..J.L. 
57. At page 73, the decision of the Supreme Court held:­

"So, there is a line of authorities which hold that the 
agencies of government do not act automatically. It is 
necessary to vest in its officers certain general powers with 
a discretion in the governmental agents as to their exercise. 
It would be as impracticable, as it is undesirable, to attempt 
to formulate in advance a set of hard and fast rules by which 
every conceivable public act should be governed. In order to 
accomplish the ends of local government, it has been found 
expedient to create various boards and commissions, which 
are charged with the duty of supervising, directing and con­
trolling particular subjects. It has been held that the grant­
ing of such power by the legislature was not a grant of either 
legislative or judicial power" (citing numerous cases). 

That decision was affirmed by the Court of Errors and Appeals 
on the opinion below (90 N.J.L. 672), and by the Supreme Court 
of the United States, 254 U.S. 394; 65 L. ed. 322. At page 413 
(of 254 U.S.) of his opinion in the last mentioned court, Mr. 
Justice Holmes observed, on this point: 

"If they (the words of the statute) leave a discretion, it is 
subject to review by the courts and this court has no concern 
with the question how far legislative or quasi-legislative 
powers may be delegated to a commission or board." (Citing 
3 decisions of that court). 

The discretion of the Water Pblicy Commission was challenged 
as a delegation of legislative power in Coaingswood v. Water 

19 

Supply Commission, 84 N.J.L. 104, 1~1, whl 
exhaustively reviewed acts of the leglslatun 
decisions of the courts supporting, a strOl 
protect the water supplies and resources of 
tention of the legislature to vest the Com 
agency with the fullest control" over the sul 
tion, "to charge it" "with the duty of prudent 
dealing with the supply so as best to subservt 
people of the state at large," "and to vest i 
judicial discretion x x x, such discretion to 1 
laid down by the statute and subject to re 
'for reasonableness, legality and form' ", 

sustained. 

In B1tttfleld v. Stranahan, 192 U.S. 470, 496 
the United States Supreme Court upheld a 
vided that upon the recommendation of a b 
the Secretary of the Treasury' "shaH fix an 
standards of purity,quality, and fitness for 
kinds of tea imported into the United States 
vided for testing according to the usages and 
trade. Tea which was inferior in purity, qu 
consumption, according to the standards fix! 
was not to be imported. The statute was cl 
proper delegation of legislative power. 

The court said that the statute­

"expresses the purpose' to exclude the I, 
whether demonstrably of inferior purit 
sumption, or presumably so because of t 
This, in effect, was the fixing of a pri 
devolved upon the Secretary of the 
executive duty to effectuate the legislat 
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. that court). 

)f the Water Pblicy Commission was challenged 
.f legislative power in Collingswood v. Water 

19 

Supply Commission, 84 N.J.L. 104, 111, wherein Justice Parker 
exhaustively reviewed acts of the legislature declaring, and the 
decisions of the courts supporting, a strong puhlic policy to 
protect the water supplies and resources of the state. The in­
tention of the legislature to vest the Commission "as a state 
agency with the fullest control" over the subjects of its jurisdic­
tion, "to ch~rge it" "with the duty of prudently and economically 
dealing with the supply so as best to subserve the interests of the 
people of the state at large," "and to vest in the commission a 
judicial discretion x x x, such discretion to be within the limits 
laid down by the statute and subject to review by the courts 
'for reasonableness, legality and form' ", are discussed, and 

sustained. 

In Bnttfleld v. Stranahan, 192 U.S. 470, 496; 48 L. ed. 525, 536, 
the United States Supreme Court upheld a statute which pro­
vided that upon the recommendation of a board of tea experts, 
the Secretary of the Treasury' "shall fix and establish uniform 
standards of purity,quality, and fitness for consumption of all 
kinds of tea imported into the United States." The statute pro­
vided for testing according to the usages and customs of the tea 
trade. Tea which was inferior in purity, quality and fitness for 
consumption, according to the standards fixed by the Treasury, 
was not to be imported. The statute was claimed to be an im­
proper delegation of legislative power. 

The court said that the statute­

"expresses the purpose' to exclude the lowest grades of tea, 
whet'her demonstrably of inferior purity, or unfit for con­
sumption, or presumably so because of their inferior quality. 
This, in effect, was the fixing of a primary standard, and 
devolved upon the Secretary of the Treasury the mere 
executive duty to effectuate the legislati\'e rolicy declared in 
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the statute ... The legislation does not in any real sense in­
vest administrative officials with the power of legislation. 
Congress legislated on the subject as far as was reasonably 
practical, and ftom the necessities of the case was compelled 
to leave to executive officials the duty of bringing about the 
result pointed out by the statute. To deny the power of 
Congress to delegate such a duty would, in effect, amount to 
but declaring that the plenary power vested in Congress to 
regulate foreign commerce could not be efficaciously exerted." 

It will be noted that the clause in the Federal Constitution 
provides that "all legislative power x x x shall be vested in a 
Congress." (Art. I, Sec. 1). The Buttfleld case was cited with 
approval by our Court of Errors and Appeals to sustain a New 
Jersey statute under the substantially similar clause in the state 
Constitution in Veix v. Seneca BUild1:ng and Loan Ass'n., 126 
N.J.L. 314, where a statute gave the Commissioner broad powers 
to regulate the method of paying for shares, to effectuate re­
organizations when he deemed necessary, etc. 

The court said (p. 323): 

"But the order when so made by the Commissioner must, 
in accordance with the express interdict of the statute be 
made, 'for the purpose of conserving t'he assets of the build­
ing and loan associations in this state.' " 

The court pointed out that, while it is true that legislative 
power cannot be delegated, the legislature may select some 
governmental agency to make findings or rules after the legisla­
ture prescribes standards and policies. It upheld the statute, 
using the following language;­

"He was entitled to a measure-a full measure-of 
reasonable discretionary leeway. The criterion, or standard 

prescribed to govern his 
as was 'reasonably pra( 
circumstance. That is Sl 

The challenged legislatio 

In State Board oj Milk Co 
E. 504, the court of Errors a 
stated that it was passed bel 
mediate preservation of the 
To correct the expressed evih 
with broad powers to license 
a reasonable return, etc. In ~ 

out that the board did not h 
be guided by the policy ex] 
stances were cited of board~ 

safety of the people, includiJ 
termine rates and regulate p 

In Jersey City t'. Slate 11 
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streams against pollution waf 
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prescribed to govern his orders, was as definitely described, 
as was 'reasonably practical' under the necessities of the 
circumstance. That is sufficient. (Ci ting the Butt/ield case) 
The challenged legislation is constitutional." 

In State Board oj Milk Control v. Newark Milk Co., 118 N.J. 
E. 504, the court of Errors and Appeals upheld a statute which 
stated that it was passed because it was "necessary for the im­
mediate preservation of the public peace, health and safety." 
To correct the expressed evils, a milk control board was created 
with broad powers to license milk dealers, fix prices, provide for 
a reasonable return, etc. In approving the act, the court pointed 
out that the board did not have unrestricted power, but was to 
be guided by the policy expressed in the statute. Many in­
stances were cited of boards created to secure the health and 
safety of the people, including laws giving boards power to de­
termine rates and regulate public utilities and other businesses. 

In' Jersey City t'. Slate Water Policy Comm., 118 N.J.L. 72, 
the Court of Errors and Appeals noted that the protection of 
streams against pollution was a primary function of government, 
and that the toll in health and economic loss from polluted water 
was very great. 

In Rubinstein v. Charline's Cut Rate, Inc., 132 N.J.E. 254, 
257, the Chancery Court upheld a price fixing act, under which 
a Price Administrator was given broad powers to regulate prices 
"as in his judgment will be generally fair and equitable and will 
effectuate the purposes of this act." The waters of Delaware 
River (within the territorial jurisdiction of New Jersey) are used 
for municipal water supply by the cities of Phillipsburg, Trenton, 
and Burlington, and for domestic consumption or industrial 
purposes at many other places. Water is also taken from the 
other side of that river for potable water supply and industrial 
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purposes in many cities and municipalities in Pennsylvania and 
Delaware. The provision, and protection, of the necessary 
standards of purity of its waters, are matters within its jurisdic­
tion, are duties, of the Department of Health. The act states 
that the purpose, among other things, is to encourage "the 
abatement of water pollution." (P.L. 1939, p. 478). The statute 
notes that there has been "increasingly serious pollution" (p. 479), 

which constitutes "a grave menace to health, welfare, x x x and 
occasions great economic loss." "The control of future pollution 
and the correction of existing pollution x x x is of prime im­
portance." (p. 480). 

As previously quoted from the report on "Water Pollution in 
the United States"­

"N0 single standard is applicable generally, but it is 
practicable and desirable to set standards for selected por­
tions of drainage basins v.:ith due regard for the natural 
condition of the water for its present and potential use." 

For that reason the sanitary code in question divided the 
river into four specified zones and minimum standards are 
specified for each zone. As the legislature pointed out (P.L. 
1939, p. 487), "Due to the many variable factors involved, how­
ever, and to the impossibility of forecasting future development 
with certainty, it may be necessary to impose additional re­
quirements." Consequently the Department is authorized by 
section 4­

"to approve, adopt and enforce within this State, such 
reasonable modifications, changes or alterations in the zones 
or standards of quality of water in said river and tributaries 
as may, from time to time, be recommen'ded by the said 
Interstate Commission on the Delaware River Basin, and 

23 
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approved by the departments of health of the other three 
States constitutent to said Delaware river basin." 

It was appropriate that uniform standards of quality be fixed 
for those waters in the various zones to avoid the pollution of 
water supplies on both sides by effluents discharged on either 
side at any point throughout the entire fresh water portion of the 
river. To that end the Departments of Health of the States of 
New York, New Jersey, Pennsylvania and Delaware agreed, with 
the approval of the appropriate federal agencies, upon a code 
prescribing uniform standards of quality of water in, and accord­
ing to the conditions and requirements of, the different sections 
(or "Zones") of the River, which those Departments adopted, 
and undertook to enforce to the ext'ent of their existing or future 
statutory powers within their respective jurisdi<!tions. 

That code was enacted by t.he legislature of New Jersey, in 
Chapter 146 of the laws of 1939, and also by the legislature of 
New York and Delaware. Section 1 of the act (P.L. 1939, p. 488), 
declared and established that part of the Delaware River basin, 
"lying within this State," "to be a component part of an inter­
state region for intergovernmental co-operation" by all of the 
border states, "in the conservation, protection and develop­
ment of the water resources thereof" by means therein described. 

In Section 2 the legislature ratified "the reciprocal agreement" 
comprising that code as "applied to the waters and watershed of 
said Delaware river basin within the territorial limits of this 
state," and provided for such adjustments, if any, in the laws ap­
plicable to that area as were necessary to produce harmony 
with that "reciprocal agreement," or code. 

Section 3 empowered the Department of Health to apply, and 
carry out, the provisions of that code, "within the territorial 
limits of this State," by such means "as are now or may here­

.. ~ 
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after be provided under the laws and practice of this State." 
This suit is thus authorized. 

The authority conferred upon the Department by section 4 
(which is the subject of criticism in this defense) to "approve, 
adopt and enforce within this state, such reasonable modifica­
tions, changes or alterations in the zones or sUindards of quality 
of water", is not greater, or different, and is no more of a delega­
tion of legislative authority, than the Department theretofore 
possessed to approve, adopt and enforce a sanitary code (R.S. 26: 

2-27, or to fix and enforce standards of quality for potable waters 
(R.S. 26:2-65). 

If the Department, without additional legislative expression, 
had adopted as its own, and incorporated in its sanitary code, the 
standards of quality prescribed in this reciprocal agreement, 
existing statutory authority would have been sufficient to justify 
its adoption and enforcement. Hence, chapter 146 of the laws of 
1939 is not subject to criticism as attempting a delegation of 
legislative power different from, greater than, or in addition to, 
such powers already enjoyed under exiS'tlng laws. 

The benefits to the citizens of New Jersey in having a code of 
standards of purity uniformly applicable to all users of Delaware 
river water, is too obvious to need elaboration. 

Co-Operative Agreement 

Previous co-operative agreements between the Departments 
of Health of Pennsylvania, and New Y6rk, and those of Penn­
sylvania and New Jersey for preserving the sanitary condition 
of Delaware River, were in existence prior to, and are commended 
in the Master's Report (pp. 126 and 127), filed February 2, 1931 
in the Delaware Diversion case. Those agre~ments were difficult 
of enforcement because their st~nda'rds lacked the sanction of 
expres:S legislative approval. 

An illustration is fou 
D. Town of Phillipsbun 
which, the municipality 
defense, that it should 
New Jersey side while 
are permitted to do so. 
said (83 N.J.E. at page 
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An illustration is found in the case of State Board of Health 

v. Town of Phillipsburg, 83 N.J.E. 402, aIr 85 N.J.E. 161, in 
which, the municipality urged, as Camden does here in its seventh 
defense, that it should not be forced to abate pollution on the 
New Jersey side while muniCipalities on the Pennsylv~nia side 
are permitted to do so. In that connection Chancellor Walker 

said (83 N.J.E. at page 420): 

''It is idle for the defendant to ask of what avail it would 
be to stop the Town of Phillipsburg from discharging its 
sewage in the Delaware, when the sewage of the city of 
Easton opposite, and polluting the flow of the Lehigh, are 
discharged into the same stream in the same locality." 

(p.421) 

tlAnd I said, when vice chancellor, in State 1). Town (1f 

Phillipsburg, post p. 422. 'Because Easton is polluting the 
river much more than Phillipsburg (which is regrettable) 
is no ground for denying an injunction, even if issuance 
of the writ would be "futile or unequitable," as claimed 
by defendant.' " 

Although Pennsylvania has not yet enacted the 1939 code 
into law, as have Delaware, New York and New Jersey, the 
Department of Health of Pennsylvania has subscribed to it 
and is exerting all of its powers to enforce it. As a result of its 
efforts the pollution of the River by Easton sewage, mentioned 
in the above quotations fr'om the Phillipsburg case, has been 
abated by the construction and operation of an effective sewage 
treatment plant. So far, the Pennsylvania Department of Health 
has been unable to overcome the opposition of a few other po­
litically powerful municipalities who, like these defendants, are 
concerned only with their selfish conveniences and have been 
able to prevent legislative action at either of the bi-ennial ses­

~ .;._--~-: ,~:.: '-:'".: 
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sions since the code was formulated. There is, however, every 
reason to believe that the code will be enacted in Pennsylvania. 
This failure, however, cannot impair the validity, or influence, 
of the act respecting the abatement of pollution within the 
territorial limits of New Jersey. New Jersey could do this alone 
if none of the other states were involved. 

The lack of concurrent powers of uniform application in the 
states bordering on the river, has long hindered the purifica­
tion of its waters. A co-operative effort, under uniform stan­
dards, and reCiprocal obligations, has long been a crying need, 
and should not now be frustrated on technical grounds that 
will benefit nobody; much less the pres:ent challengers who 
have so long existed along the "sea of sewage" emanating from 
recalcitrant municipalities. 

A conspicuous example of concurrent jurisdiction of border 
states in the waters of Delaware River between New Jersey 
and Pennsylvania, with each state exercising its separate sov­
ereign powers on its own side of the thalweg of the stream, is 
found in Attorney General v. Del. and B. B. R. Co., 27 N.,J.E. 1, 
affirmed ibid 631, followed in State Board of Health v. Town 

of Phillipsburg, 83 N.J.E. 402, 415-affirmed 85 N~J.E. 161, 
164.
 

State Jurisdiction Over Delaware River.
 

Jurisdiction over Delaware River to prevent purprestures was 
settled in Attorney General v. Del. & B. B. R. Co., 27 N.J.E. 
1, affirmed ibid 631, and to prevent pollution in State Board of 
Health v. Town of Phillipsburg, 83 N.J.E. 402, 415 et seq., affirmed 
85 N.J.E. 161, 164, relating expressly to the prevention of pol­
lution therein (83 N.J.E. at pages 415, 420). 

Respecting this river, Mr. Justice Holmes said: 

"A river is more than an amenity, it is a treasure. It 

offers a necessitY of life t! 
who have power over it.' 

U.S. 341,342. 

In Hudson County Water C 
the same learned Justice obser 
great river that might escape; 

. The states "who have po'.\ 
tempted to have its uses "raj 
apeetive citizens, in a manne 
respective competent health: 
fulnesi: to all. Their judgmen 
by the legislature of New J eJ 

This defense cannot be pr 
they are not prejudiced by th 
more, the contention of the 
defense should be stricken ou 
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Chapter 146, P',L. 1939 is UJ 
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and is an unlawful delegat 
Article IV, section 1 of th 
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code was formulated. There is, however, every 
Ie that the code will be enacted in Pennsylvania. 
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,ther states were involved. 
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N.J.E. at pages 415, 420). 
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offers a necesSitY of life that must be rationed among those 
who have power over it." New Jersey v. New York, 283 

U.S. 341, 342. 

In Hudson County Water Co. v. McCarter, 209 U.S. 349, 357, 
the same learned Justice observed: "x x there are benefits from a 
great river that might escape a lawyer's view." 

. The states "who have power over" this river have here at­
tempted to have its uses "rationed," for the benefit of their re­
spective citizens, in a manner which, in the judgment of their 
respective competent health agencies, will best conserve its use­
fulnesS: to all. Their judgment has been confirmed, and adopted, 
by the legislature of New Jersey. 

This defense cannot be presented by the defendants because 
they are not prejudiced by this section 4 of the statute. Further­
more, the contention of the defendants has no merit and this 
defense should be stricken out. 

IV 

Third Defense filed by Both Defendants. 

The third defense filed by both the defendants alleges that 
Chapter 146, P~L. 1939 is unconstitutional and void in that the 
reciprocal agreement therein ratified provides "Analyses and 
testa regarding the minimum requirements herein prescribed, 
shall be determined in accordance with the provisions contained 
in the American Public Health Association's latest edition of 
'Standard Methods for the Examination of Water and Sewage''', 
and is an unlawful delegation of legislative power and violates 
Article IV, section 1 of the Constitution of the State of New 
Jersey. 

The statutory and judicial authorities cited, and the argu­
ments, under part III of this brief, respecting the Second de­
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fense filed by both defendants, apply here. If the Department 
of Health has the power to fix standards of quality it has equal 
power to choose the scientific methods, or formulae, by which 
conformity with those standards is to be tested and determined. 
In this instance not only has the Department chosen such a 
scientific method, but t'he legislature, in the exercise of its un­
doubted right, has adopted and specified that method in the act 
itself. 

Since the act specifies the "minimum requirements" therein 
"prescribed", it is immaterial what "methods" are used to deter­
mine them. 

In Hudson County Water Co. v. McCarter, 209 U.S. 349, 356-7, 
the court said:­

"We are of OpInIOn, further, that the constitutional 
power of the state to insist that its natural advantages shall 
remain unimpaired by its citizens is not dependent upon 
any nice estimate of the extent of present use or specula­
tion as to future needs. The legal conception of the neces­
sary is apt to be confined to somewhat rudimentary wants, 
and there are benefits from a great river that might escape 
a lawyer's view. Hut the state is not required to submit 
even to an aesthetic analysis. Any analysis may be in­
adequate. It finds itself in possession of what all admit 
to be a great public good, and what it has it may keep and 
give no one a reason for its wilL" 

The method of analysis to be used in determining the prescribed 
"minimum requirements", was mentioned in the code for the 
purpose of obtaining uniform results in analysis and conditions 
among the different states, and to inform the public how these 
minimum requirements were obtained. 

The "Standard Method: 
Sewage" was first adopted 
published in 1936, as thE 
Public Health Associatior 
Association, was prepared 1 

nation-wide scientific asso( 
Committee on Methods j 

Sewage of the American ( 
Methods of Analysis of th 
ciations, the. Society of P 
Ministry of Health, and 
Boiler Feedwater Studies ~ 

facturers Association, Am 
tion, American Society 
Society for Testing Mater' 

This "Who's Who" of E 

and should be judicially no 

The following are extn 
National Archives of the 
December 5, 1942, (pp. 1, 
Chapter I- Public Healt 
Part 12- Interstate Quara 

(p. 19158 ) 

"Pursuant to the 1 

proved Feb. 15, 1893 
92), sees. 12.43, 12.44, 
are hereby amended 1 

Sec. 12.43 Definition of 
dards the terms designa 
fOllows:" 

I 
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'{ both defendants, apply here. If the Department The "Standard Methods for the Examination of Water ands the power to fix standards of quality it has equal ewage" was first adopted in 1905. Its current (eighth) edi~ion,JOse the scientific methods, or formulae, by which ublished in 1936, as the joint publication of the Americantith those standards is to be tested and determined. blic Health Association and the American Water WorksLllce not only has the Department chosen such a ciation, was prepared th:ough the joint agency of those two
;hod, but the legislature, in the exercis~ of its un­ ation-wide scientific associations with the co-operation of thet, has adopted and specified that method in the act Committee on Methods for the Examination of Water and

wage of the American Chemical Society, the Committee on
ethods of Analysis of the Federation of Sewage Works Asso­let specifies the "minimum requirements" therein

it is immaterial what "methods" are used to deter-
ciations, the. Society of American Bacteriologists, the British
Ministry of Health, and the Joint Research (;ommittee on
Boiler Feedwater Studies Sponsored by American Boiler Manu­

County Water Co. v. McCarter, 209' U.S. 349, 356-7, facturers Association, American Railway Engineering Associa­
tion, American Society of Mechanical Engineers, American
Society for Testing Materials and Edison Electric Institute.
re of opinion, further, that the constitutional


che state to insist that its natural advantages shall 
This "Who's Who" of scientific societies is highly impressive 

limpaired by its citizens is not dependent upon 
and should be judicially noticed by the Court. 

estimate of the extent of present use or specula- The following are extracts from the Federal Register (Thefuture needs. The legal conception of the neces­ ational Archives of the United States, 1934) Vol. 7, No. 238,
~ to be confined to somewhat rudimentary wants, December 5, 1942, (pp. 10158-10160); Title 42- Public Health,are benefits from a great river that might escape Chapter I- Public Health Service, Federal Security Agency,view. Rut the state is not required to submit Part 12- Interstate Quarantine Water Supplies:
'1 aesthetic analysis. Any analysis may be in­

(p. 1~158)It finds itself in possession of what all admit
at public good, and what it has it may keep and -"Pursuant to the provisions of the Act of Congress ap­
. a reason for its will." proved Feb. 15, 1893, (ch. 114, 27 Stat. L. 450; 42 U.S.C .

92), sees. 12.43, 12.44, and 12.45, promulgated June 20, 1925,f analysis to be used in determining the prescribed

irements", was mentioned in the code for the 

are hereby amended to read as follows:
 

ining uniform results in analysis and conditions Sec. 12.43 Definition of terms. For the purpose of these Stan­
··ent states, and to inform the public how these dards the terms designated herein below shall be defined as
~ments were obtained. follows:" 
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"(g) The coliform group of bacteria is defined, for the pur­
pose of this standard, as including all organisms considered in 
the coli aerogenes group as set forth in the Standard Methods for 
the Examination of Water and Sewage, Eighth Edition, (1936), 
prepared, approved and published jointly by the American Public 
Health Association and the American Water Works Association, 
New York City." 

* * * * * 
"Note: This reference shall apply to all details or technique 

in the bacteriological examination, including the selection and 
preparation of apparatus and media, the collection and handling 
of samples, and the intervals and conditions of storage allowable 
between collection and examination of the water sample." 

* * * * * 
"In freeing samples of chlorine or chloramines, the procedure 

given on page 286 in the Standard Methods for the Examination 
of Water and Sewage, 8th Edition (1936), paragraph A-I Option 
1, or paragraph A-2, shall be followed. 

* * * * * 
(p. 10160) 

"(e) Recommended methods of analysis. (1) Ions with required 
limits of concentration." 

* * * * * 

"Fluoride (F). Standard Methods for the Examination ot 
Water and Sewage, American Public Health Association, 1936, 
p. 36; also Methods of Determining Fluorides, Committee Re­
port, A. P. Black, Chairman, Journal American Water Works 
Association, 33, pp. 1965-2017, (1941). 

"Lead (Ph). Standard Methods for the Examination of Water 
and Sewage, American Public Health Association, 1936, p. 26." 

"Copper (Cu). Stand~ 

Water and Sewage, Amer 

p.25." 

The "Federal Register" 
States government under 
tions301-311, (44 U.S.C.A 
p. 32) provides, in the last 

"Th~ contents of t 
aUy noticed and, with 
citation, may be cited 

Judicial notice is taken ( 
or univerSally known or in 
Jur. 111. For example, in 
peals of Okla., 1924) 231 Pa 
there should be proof that 
drug. This was overruled. ' 
be taken of scientific facts 
which may be found in stan 
the United States pharmac( 
U.S. Pharmacopoeia, a stand 
and physicians, indicates th 
drug and that doses vary fn 

In State v. Vlack, 172 P 
the Washington Supreme C( 
factS relating to the life of ( 
take judicial notice of scien1 

. which	 may be found in enc 
lications, 15 R.C.L. 1127. 
an article issued by a Uni 
Barnes. ANew Jersey statl 
R.S. 45:14-19 which provic 
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standard, as including all organisms considered in 
~enes group as set forth in the Standard Methods for 
tion of Water and Sewage, Eighth Edition, (1936), 
)roved and published jointly by the American Public 
:iation and the American Water Works Association 
ity." , 

* * * * * 

is reference shall apply to all details of technique 
'iological examination, including the selection and 
f apparatus and media, the collection and handling 
ld the intervals and conditions of storage allowable 
~tion and examination of the water sample." 

* * * * * 
samples of chlorine or chloramines, the procedure 
286 in the Standard Methods for the Examination 
Sewage, 8th Edition (1936), paragraph A-1 Option 
h A-2, shall be followed. 

* * * * * 

~ded methods of anfJlysis. (1) Ions with required 
:ltration." 

* * * * * 
'). Standard Methods for the Examination of 
,age, American Public Health Association, 1936, 
thods of Determining Fluorides, Committee Re­
ick, Chairman, Journal American Water Works 
pp. 1965-2017, (1941). 

Standard Methods for the Examination of Water 
nerican Public Health Association, 1936, p. 26." 

"Copper (Cu). Standard Methods for the Examination of 
Water and Sewage, American Public Health Association, 1936, 

p.25." 

The "Federal Register" is an official publication of the United 
States government under Act of Congress, Chapter 8b, Sec­
tions 301-311, (44 U.S.C.A, pp. 28-33), Section 307 (44 U.S.C.A 

p. 82) provides, in the last sentence, as follows:­

"The contents of the Federal Register shall be judici­
ally noticed and, without prejudice to any other mode of 
citation, may be cited by volume and page number." 

Judicial notice is taken of scientific facts which are generally 
or univerSally known or including scientific methods. 20 Am. 

JUT. 111. For example, in Barr v. State (Criminal Court of Ap­
peals of Okla., 1924) 231 Pac. 322, the defendant contended that 
there should be proof that morphine sulphate was a narcotic 
drug. This was overruled. The court said: "Judicial notice will 
be taken of scientific facts, which are universally known or 
which may be found in standard dictionaries, encyclopedias and 
the United States pharmacopoeia." (15 R.C.L. 1127). "The 
U.S. Pharmacopoeia', a standard publication used by pharmacists 
and physicians, indicates that morphine sulphate is a narcotic 
drug and that doses vary from one-twelfth to one-half grain." 

In State v. Vlack, 172 Pac. 563, L.R.A., 1918 E. 108, 110 
the Washington Supreme Court took judicial notice of scientific 
factS relating to the life of clams, after stating tbat a court will 
take judicial notice of scientific facts which are well known and 
which may be found in encyclopedias and other standard pub­
lications, 15 R.C.L. 1127. The court cites encyclopedias and 
an article issued by a University and written by Meade and 
Barnes. A New Jersey statute which refers to reference books is 
R.S. 45:14-19 which provides that no person shall sell certain 
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poisons which according to "standard works on medicine, ma­
teria medica or. toxicology" have certain des'tructive effects. 
The same phrase is used in R. S. 45 :14-20. 

Another New Jersey Statute which refers to textbooks is R.S. 
17 :34-22, which provides that the Commissioner of Banking 
and Insurance shall value life insurance policies outstanding in this 
state "according to the actuaries' table of mortality", except 
in cases where the insurance company values the policies ac­
cording to the "American experience table of mortality" or 
"American men ultimate table of mortality." Policies subse­
quent to 1901 shall be valued "according to the American ex­
perience table of mortality" unless the Company uses "American 
experience table of mortality" or the "American men ultimate 
table of mortality". Minimum st'andards for group policies shall 
be valued under the "American men ultimate table of mortality". 

The Commissioner may vary the standards in some cases. 

Another statute is R. S. 24:1-1 (e) where "Drug" is defined 
as "(1) Articles recognized in the official United States Phar­
macopoeia, official Homeopathic Pharmacopoeia of the United 
States, or official National Formulary, or any supplement to any 
of them." These books with supplements are admissible as evi­
dence under the statute (R.S. 24:1-2). 

The "Standard Methods for the Examination of Water and 
Sewage" is the "Bible" of the Sewerage and Water Engineer, 
and the engineers of the defendant municipalities undoubtedly 
use it as an acceptable authority. The stat'ute requires that the 
latest edition be used, thus taking full advantage of any im­
provements in the methods of examination. Its method of adop­
tion is very similar to the U.S. Pharmacopoeia, where many ex­
perts collaborate in its formation. The Standard Methods book 
certainly is much more scientific and accurate than the study 

of clam life, which the court took juc 
Vlack case, which was prepared by on 

The "Standard Methods" mention( 
years' of research, experiment and ex 
inent scientific authorities, and have be 
for more than 35 years as dependable 
the presence of harmful impurities i 
the incontrovertible universal experi 
fessions involved in determining th( 
dards permissible for the use of water 
test formula which has a definite scie 
research, and it has the validity of tl 
the law of gravity to the professions iJ 

Precisely these standard methods (b 

analysis of the river waters in the 
(S.M. 2012). In the Master's report ( 

.'These are the usual tests adopted 

Upon that test he based his repor' 
New Jersey v. New York, 283 U.S. 34 

The defendants cannot, and will r 
or dependability, of those methods fo 
the act. 

Unofficial standards of quality or m 
out legislative enactment but with l( 
ognition and acceptance, since the n 
law of E'ngland had its sole founda! 
usages which ripened into establishe( 
and conduct. 

None of the established units of n 
temperatures or value were created 
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of clam life, which the court took judicial notice of in the Van 
Vlack case, which was prepared by only two experts. 

The "Standard Methods" mentioned are the result of many 
years' of research, experiment and expetience by the most em­
inent scientific authorities, and have been recognized and accepted 
for more than 35 years as dependable and valid for determining 
the presence of harmful impurities in water. They represent 
the incontrovertible universal experience of the learned pro­
fessions involved in determining the public or private stan­
dards permissible for the use of water for any human use. It is a 
test formula which has a definite scientific basis rooted in great 
research, and it has the validity of the multiplication tables Or 
the law of gravity to the professions involved. 

Precisely these standard methods (by name) were used for the 
analysis of the river waters in the Delaware Diversion Case, 
(S.M. 2012). In the Master's report (p. 110) he said: 

"These are the usual tests adopted by sanitary engineers." 

Upon that test he based his report and it was confirmed in 
New Jersey v. New York, 283 U.S. 341, 346. 

'l'he defendants cannot, and will not challenge the validity,
 
or dependability, of those methods for the purposes intended in

the act. 

Unofficial standards of quality or materials have existed, with­
out legislative enactment but with legislative and judicial rec­
ognition and acceptance, since the middle ages. The common 
law of E'ngland had its sole foundation in early customs and 
usages which ripened into established standards of the quality
and conduct. 

None of the established units of meas'urement, weight, time, 
temperatures Or value were created by legislative enactment; 
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such weights, from grams to tons via either the avoirdupois or 
troy standards or by stones or quintals; distance, from inches 
to light-years; temperature by fahrenheit or centigrade; British 
thermal units for measuring the heat value of fuel; the Schick 
test to determine the susceptibility to dyphtheria; the Rumpl­
Leeds test for determining the fragility of blood vessels and 
capilli-aries; the "Sterling" standard to determine the qualifica­
tion of silver; the tide tables; the mortality tables; the axioms of 
mathematics and geometry; and a thousand other standard 
rules or methods. Nevertheless, they are accept.ed and received 
judicial notice as a matter of course. 

One of 'the most ancient of such standards is that governing 
the usages and customs relating to merchants and mariners, 
known as "Law Merchant," constituting­

"The general body of commercial usages in matters rela­
tive to commerce." Bouvier's Law Diet., Rawles, Third 
Rev., 1914 p. 1882. 

In the discussion of that subject, Rawle cites 1 Blackstone's 
Com. 75; 1 Steph. Com. 54 and 3 Kent's Com., 2, as authority to 
show the universal recognition and acceptance of the usages of 
and customs regulating the dealings of merchants and mariners 
in all the commercial countries of the civilized world, of which 
the judges take notice ex officio. 

"These special mercantile rules were conceived as being 
specially known to merchants. x x; they are, we may say 
the ius gentium known to merchants throughout Christen­
dom, x x." 1 Pollock &c. Maitland's Hist. of' Eng. Law 
(2d. ed.) 467. 

In Borden's Milk v. Board of Health, 81 N.,J.L. 218, the court 
considered an ordinance which provided that milk could be 
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sold only from cows that passed "tl 
complaint was that the right to sell T. 

not on the existence of disease, but up 
method of diagnosis-the use of the 
Swayse upheld the ordinance, saying (p 

"It must be conceded that whe 
board of health makes the determin 
disease depend upon a special me 
method must be, if not the mos't reli 
* * * All that can be fairly require 
of the fact of disease, is that the met 
be well recognized, thoroughly apprOVt 
We find that the tuberculin test is th, 
of diagnosis of tuberculosis in cattle r. 
it is not perfect the percentage of erro 
method suggested; and that it is me 
method by physical examination." 

This method of testing the cows, as ado] 
the Sanitary code adopted by the D'epartr 
approved, even though other methods of te 
be used. This case is particularly pertinent 
the power of the State Department of Heal1 
or methods, as it, and the other states, di 
stance. If the Department can do this with 
fication, certainly it could do so in this c: 
san<ftion of the legislature. 

In Nelson v. Minneapolis, 112 Minn. 16, ~ 

an ordinance providing that cows shall be te 
culin test was approved even though other 
might be superior. 
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sold only from cows t:hat passed "the tuberculin test." The 
complaint was that the right to sell milk was made dependent 
not on the existence of disease, but upon the result of a specific 
method of diagnosis-the use of the tuberculin test. Justice 
Swayse upheld the ordinance, saying (p. 220): 

"It must be conceded that where, as ill this case, the 
board of health makes the determination of the existence of 
disease depend upon a special method of diagnosis, that 
method must be, if not the most reliable, as reliable as any. 
* * * All that can be fairly required in the· determination 
of the fact of disease, is that the method of diagnosis should 
be well recognized, thoroughly approved and as reliable as any. 
We find that the tuberculin test is the most reliable method 
of diagnosis of tuberculosis in cattle now known; that while 
it is not perfect the percentage of error is as small as in any 
method suggested; and that it is more accurate than the 
ntethod by physical examination." 

This method of testing the cows, as adopted and set forth in 
. the Sanitary code adopted by the D'epartment of Health, was 

approved, even though other methods of testing the milk could 
be used. This case is particularly pertinent as an illustration of 
the power of the State Department of Health to adopt formulas 
or methods, as it, and the other states, did in the present in­
stance. If the Department can do this without legislative speci­
fication, certainly it could do so in this case with the express 
san~tion of the legislafure. 

In Nelson v. Minneapolis, 112 Minn. 16, 29 L.R.A. (N.S.) 260 
an ordinance providing that cows shall be tested with the tuber­
culin test was approved even though other methods of testing 
might be superior. 
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"The legislative determination of the methods, restric­
tions and regulations is final, except when so arbitrary 
as to be violative of the constitutional rights of the citizen. 
In the case at bar the city council, duly authorized thereto 
by legislative grant, determined that the tuberculin test 
of cows was the most feasible and practicable method of 
insuring a pure milk supply. This involved a matter of legis­
lative Judgment and discretion, and necessarily a com­
parison with other methods designed to secure the same 
.result, including the theory. of pasteurization. The court 
cannot make this comparison, weigh the feasibility' and the 
practicability of each, an.d substitute their judgment and 
discretion for that of the legislative .body whose determina­
tion of the question they are called up.on to review." citing 
cases (P. 263 of 29 L. ,R. A., N. S.) 

In State v. Nelson, 66 Minn. 318, 34 L. R. A. 318, an ordinance 
which authorized the tuberculin test on cows was approved, 
even if its value might be debatable. 

In Adams v. Milwaukee,144 Wis. 371, 43 L. R. A. (N.S.) 1066, 
an ordinance authorizing the tuberculin test was upheld. 

"When there ar~ conflicting, scientific ·beliefs or theories 
in such matters, it is for the city council to determine upon 
what theory it wl1l. base ~ts police regulations, and unless 
it is clearly and manifestly wrong" it is not for the courts to 
interfere on the ground that the scientific theory on which 
the ordinance is based is incorrect or unsound/' citing cases 
(P. 1077 of 43 L. R. A., N.S.) 

In St. Louis v. Liessing, 190 Mo. 464, 1 L. R. A. (N.S.) 918, 
an Ordinance providing that butter fat in milk shall be not less 
than 3 percent estimated by the Adams paper coil process was 
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approved despite the fact that the evil 
not the best test. 

Another case based on the same 
Grafeman Co., 190 Mo. 507, 1 L. R. A 

""The one question remaining is, I 
ance in contest requires that milk (: 
less than 3 per cent by weight 
gravimetrically by the Adams p, 
it void? Having reached the conc 
the power of the municipal asserr 
of purity, this court caimot say, ~ 

was unreasonable for the asseml 
weight of the butter fat should 1 
or ascertained gravimetrically, or 
nor that the adoption of t,he 'Ad. 
was not a proper gravimeter. The, 
had the right, dealing, as it was, wil 
fix a sc'ientific standard, and in th£ 
to the contrary, this court cannot 
that the Adams paper 'coil process 
By so fixing it, a definite standard, 
the city and one charged with a vic 
was established, and the weight of J 

tained scientifically,and not left to 
of witne~ses whether experts or layr 
of inspectors: On the contrary" if n, 
was established by ordinance, the veri 
complain that his rights had been left 
ment of the inspectors, or, if no one gTG 
fi,ed, then he might well complain the 
lead to different results and to varyinf 
(italics ours) (P. 927 of 1 L.R.A.-N. 
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nination of the methods, restric­
final, except when so arbitrary 

~onstitutional rights of the citizen. 
;y council, duly authorized thereto 
ermined that the tuberculin test 
~asible and practicable method of 
ly. This involved a matter of legis­
scretion, and necessarily a com­
lods designed to secure the same 
ory of pasteurization. The court 
'ison, wei"gh the feasibility' and the 
~d substitute their judgment and 
legislative body whose determina­

r are called upon to review." citing 

A~, N. S.) 

318, 34 L. R. A. 318, an ordinance 
ulin test o~ cows was approved, 

ltable. 

: Wis. 371, 43 L. R. A. (N.S.) 1066, 
uberculin test was upheld. 

jcting .scientific beliefs or theories 
the city council· to determine upon 

j1;$ police regulations, and unless 
y wrong, it is not for. the courts to 
:hat .the scientific theory on which 
incorrect or unsound.~' citing cases 

S.) 

·0 Mo. 464, i L. R. A. (N.S.) 918, 
mtter fat in milk shall be not less 
the Adams paper coil process was 
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approved despite the fact that the evidence showed that this was 
not the best test. 

Another case based on the same ordinance is St. Louis v. 

Grafeman Co., 190 Mo. 507, 1 L. R. A. (N.S.) 926. 

l/lThe one question remaining is, Does the fact that the ordin­
ance in contest requires that milk on analysis shall show not 
less than 3 per cent by weight of butter fat, 'estimated 
gravimetrically by the Adams paper coil process,' make 
it void? Having reached the conClusion that it was within 
the power of the municipal assembly to fix the standard 
of purity, this court cannot say, as a matter of law, that it 
was unreasonable for the assembly to provide that the 
weight of the butter fat should be estimated, calculated 
or ascertained gravimetriGally; or measured by weight, 
nor that the adoption of t,he 'Adams paper coil process' 
was not a proper gravimeter. The assembly unqu'estionably 
had the right, dealing, as it was, with a scientific question to 
fix a sc'ientific standard, and in' the absence of all showing 
to the contrary, this court cartnot take judicial cognizance 
that the Adams paper .coil process was not a proper test. 
By so fixing it, a definite standard, contr~lling alike upon 
the city and one charged with a violation of' the ordinance 
was established, and the weight of the milk can be ascer­
tained scientifically, and not left to the uncertain opinion 
of witne~s whether experts or laymen, and the judgment 
of inspectors. On the contrary,. if no fixed standard or test 
was established by ordinance, the vendor of milk might well 
complain that his rights had been left to the unregulated Judg­
ment of the 1~rispectors, or, if no one gravimeter had been speci­
fied, then he might well complain that different tests might 
lead to different results and to varying standards of purity." 

(italics ours) (P. 927 of 1 L.R.A.- T.S.) 
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In this case the standard adopted is beneficial to defendants 
for reasons stated in the underlined portion of the last mentioned 
quotation. 

In Merritt v. Welsh, 104 U. S. 694, the court dealt with an 
act of Congress which imposed import duties on sugar (R.S. 
Sec. 2504, Ch. 127; 18 Stat. at L. 339). Schedule G of Section 3 
contained five classifications, all measured by the "Dutch stan­
dard in color," which was a standard of quality established at 
Amsterdam by Dutch merchants dealing in Java sugar (p. 703). 
The act was challenged because of the adoption of that standard 
instead of a standard based on chemical constitution indicated 
by a polariscope, but the standard was sustained. 

In Buttfield v. Stranahan, 192 U. S. 470, the court upheld an 
act. of Congress providing for testing the quality of tea imports 
"according to the usages and customs of the tea trade." (p. 495) 

In Cookendorfer v. Preston, 4 Howard 317 (1846) the Supreme 
Court of the United States reviewed, on certiorari to the Circuit 
Court of the District of Columbia, a case involving the usage 
relating to the presentation, and protest, of promisory notes. 
At page 326 the court said: 

"Where a usage is sanctioned by judicial decisions, it 
becomes the law of the place, and no further proof is neces­
sary to establish it: and it is said, that no evidence is ad­
missable to controvert the fact, as laid down ~Y the court 
(Edie v~ East India Cb., 2 Burr, 1221)". 

"A local usage may be changed in the same mode by 
which it is established. * * * The law merchant is founded 
upon custom, and every modification if it by local usage 
shows that, like other laws, it may be changed." 

(p.327) 

"No confusion can therefore ar 
mercial usage, as it conforms to tJ 

Since th.e court in New Jersey v. N 
from the Master's report, judicially 
method, for testing the waters of Del 
dorfer case is authority for the contenti 
of judicial decIsion and has become "tI: 
out the necessity of "further proof" "t 

The answers do not challenge this 
question its suitability or validity. 
technical objection to its adoption in t 

. or claiming, that its adoption injures H 

Having in mind the legal principle 
this brief respecting the second defen 
fendants can only attack a statute on . 
them, it is difficult to see how this sect 
them. 

The cases cited above permitted a 1 

specified by administrative or munici}:: 
there might be other tests more effecti 
might not be perfect. If methods of tesl 
some doubt may be specified, then surel 
that the analysis and tests shall be d 
methods, about which there can be no de 

The method mentioned in the statute 
promulgated by a highly scientific an 
authority, and is in common use by engiJ 
has come to be accepted as the standarc 
examination of water and sewage. 

The statute need not have specified th\ 
the analysis (Vandergrift v. Meihle, 66 N. 
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"No confusion can therefore arise from this general com­
mercial usage, as it conforms to the established law." 

Since the court in New Jersey v. New York as above quoted 
from the Master's report, judicially approved this particular 
method, for testing the waters of Delaware River, the Cooken­
dorfer case is authority for the contention that it has the sanction 
of judicial decIsion and has become "the law of the place," with­
out the necessity of "further proof" "to establish it." 

The answers do not challenge this method on its merits, or 
question its suitability or validity. They merely interpose a 
technical objection to its adoption in the act, without showing, 
or claiming, that its adoption injures them in any way. 

Having in mind the legal principle discussed in part III of 
this brief respecting the second defense, namely that the de­
fendants can only attack a statute on a ground that prejudices 
them, it is difficult to see how this section of the statute harms 
them. 

The cases cited above permitted a method of testing to be 
specified by administrative or municipal bodies, even though 
there might be other tests more effective, or the test specified 
might not be perfect. If methods of testing about which .there is 
some doubt may be specified, then surely a statute may specify 
that the analysis and tests shall be determined by standard 
methods, about which there can be no doubt. 

The method mentioned in the statute (P.L. 1939, p. 487) was 
promulgated by a highly scientific and unbiased recognized 
authority, and is in common use by engineers, and, by long use, 
has come to be accepted as the standard method for use in the 
examination of water and sewage. 

The statute need not have specified the method of conducting 
the analysis (Vandergrift v. Meikle, 66 N.J.L. 92, 94) but it was 
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competent for the legislature to do so. If the legislature can 
delegate certain powers, as .shown in the decisions and discussion 
under the second defense, it can specify the method of determin- . 
ing. the facts upon which the exercise of these powers depend. 

The third defense filed by both defendants has no merit and 
should be stricken out. 

V� 

Fourth and Fifth Defenses Filed by Both Defendants.� 

The fourth and fifth defenses. filed by both defendants are 
here combined. because they involve a single provision of the 
Constitution which is generally covered in the same decisions. 
Taken together they allege that Chapter 146, P.L. 1939 is un­
constitutional and void in that the statute embraces more than 
one object, and that that object is not embraced in the title, in 
violation of Article IV, Section 7, Paragraph 4 of the Constitu­
tion of the State of New Jersey. 

The applicable provision of this paragraph is: 

"To avoid improper influences which may result from in­
termixing in one and the same act such things as have no 
proper relation to each other, every law shall embrace but 
one object, anCl that shall be expressed in the title!' 

The title of the act in question reads:­

<iAn Act to promote interstate co-operation for the con­
servation and protection of water resources in the Delaware 
river basin." 

"Conservation" is defined in Funk & Wagnalls, New Standard 
Dictionary (1938 Ed.) as "The act of keeping or protecting from 
loss or injury x x x The preservation of natural resources for 

economical. ,use;. specif. .the preservati( 
r.ivers, harbors and the like.'~· 

The same authority defines "protect 
tion from harm, danger, annoyance, or ( 
which preserves or shields from injury; x 

The act prescribes standards of purit: 
conserve and protect the water resourceE 
supply and other pertinent purposes, by 
current, ,efforts of the established, ane 
ments, or agencies, of the several states ir 

The preamble of the act declares that tl 
ingly serious pollution of the waters" (p.. 

. constitutes a grave menace to the health 
tional facilities of the people living in the 
and occasions great economic loss;" (p. 

control of future pollution and the correc 
tion of the waters x x x is of .prime impor 

The statute is designed to accomplish t 
only matters reasonably connected with, 
the achievement of the expressed legislativl 
of the statute are germane to the object e 
The object of the act is single and clearly e. 

The details of the act are all incidental, c, 
appropriate to, and inclusive in, the acc( 
object. There is nothing uncertain or mish 
the act. It clearly notifies the legislature a 
kind of legislation under consideration. 

The rules, and authorities, governing thi: 
prehensively collected and discussed in 11 
opinion delivered in Public Service Electric 
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Jreservation of natural resources for 

41 

economicahuse; specif. the preservation of forests, fisheries, 
r.ivers, harbors and the likeY' 

The same authority defines "protection" "x x x preserva­
tion from harm, danger, annoyance, or other evil" x x x "That 
which preserves or shields from injury; x x x". 

The act prescribes standards of purity of water designed to 
conserve and protect the water resources of the river for water 
supply and other pertinent purposes, by the separate, but con­
current, ,efforts of the established, and appropriate, depart­
ments, or agencies, of the several states involved. 

The preamble of the act declares that there has been "increas­
ingly serious pollution of the waters" (p. 479), which "pollution 

,cQnstitutes a grave menace to the health, welfare, and recrea­
tional facilities of the people living in the Delaware river basin, 
and occasions great economic loss;" (p. 480), and that "The 
con trol of future pollution and the correction of existing pollu­
tion of the waters x x x is of prime importance" (p. 480). 

The statute is designed to accomplish that end and includes 
only matters reasonably connected with, and appropriate to, 
the achievement of the expressed legislative object. All sections 
of the, statute are germane to the object expressed in the title. 
The object ,of the act is single and clearly expressed, in the title. 
The details of the act are all incidental, cognate, essential and 
appropriate to, and inclusive in, the accomplishment of that 
object. There is nothing uncertain or misleading in the title of 
the act. It clearly notifies the legislature and the public of the 
kind of legislation under consideration. 

The rules, and authorities, governing this question are com­
prehensively collected and discussed in Mr. Justice Reher's 
opinion delivered in Public Service Electric &c Co. v. Camden, 

You are Viewing an Archived Copy from the New Jersey State Library



:,.., ....._

42 

118 N.J.L. 245, 248~25l. After a full discussion of the general 
rules established by the authorities, that opinion states (pp. 

250-1) : 

"And it is the settled rule that a statute will not be 
judicially declared inoperative and unenforceable on this 
ground unless it is plainly in contravention of the con­
stitutional mandate." (Citing cases) "In this regard, 
statutory titles are 'to be liber;tlly treated, so as to validate 
the law to which they appertain, if such course be reason­
ably practicable. In such a connection hypercriticism is 
utterly out of place, the only requirement being that the 
title of the statute shall express its object in a general way 
so as to be intelligible to the ordinary reader.' " 

This case was cited ~iilh approval by the Court of Errors and 
Appeals in Jersey City v. Martin, 126 N.J.L. 353, 364, where 
that court upheld a statute attacked on the ground that the 
primary object was to establish the scheduled property for the 
purpose of apportioning taxes thereby imposed, whereas the 
only object expressed in the title was the imposition of the tax. 

Another comprehensive discussion of this question appears 
in Judge Jess's opinion in the Circuit Court in Burlington v. 
Pennsylvania R.R. Co., quoted and adopted by the Court of 
Errors and Appeals as its opinion in 104 N.J.L. 649-658. 

In Brinkerhoff v. Newark & Hackensack R.R., 66 N.J.L. 478 
a statute, which had as its object to provide for ,the sale of the 
property of certain corporations mentioned, was upheld despite 
the contention that it was in violation of this constitutional pro­
vision because it also constituted the purchaser thereof as a new 
corporation. 

The court held that all of its provisions were directed to a 
common end of aiding creditors, (p. 480); that it contained no 

43 

provisio!} which is not appropriate a 
th,at purpose; that if any provision is 
in some method at least be unproduct 
are germane to the accomplishment c 
that is, under our decisions, sufficien 
Citing Walter v. Union, 4 Yr. 350; In 
Id. 488; Newark v. Mt. Pleasant Cerro 
v.� N. Plainfield, 34 Id. 6l. 

In Stockton v. Central R.R., 50 N.J. 
upheld a statute which purported to be 
roads. We quote (from page 70): 

t)The requirement is to be con~ 

expressed reason for it. The evil ( 
remedy is prescribed, is not the Ul 

subjects in one act, but the unit 
foreign to each other, ahd which dl 
motion of a single object. Vari 
properly connected and relating 
subject, may be united in the same 
is that each law shall have a sing 
Shall be stated in its titl~, and th 
shall be germane to that one subjel 
each distinct subject matter of Ie, 
dependent consideration upon its m 
presence of foreign matter which 
confuse, or improperly influence, a 
conspicuously indicate the general 0 

the intrusion of the irrelevant mat 
tected, and, if it shall remain in thE 
because inimical to the title. Thh 
pretation of this provision of our c~ 

de'Cisions of our courts." (Citing n: 

. , : ....~. 
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he only requirement being that the 
II express its object in a general way 
to the ordinary reader.' " 

approval by the Court of Errors and 
Martin, 126 N.J:L. 353, 364, where 
;e attacked on the ground that the 
tblish the scheduled property for the 
axes thereby imposed, whereas the 
e title was the imposition of the tax. 

discussion of this question appears 
the Circuit Court in Burlington v. 

loted and adopted by the Court of 
lpinion in 104 N.J.L. 649~658. 

~ & Hackensack R.R., 66 N.J.L. 478 
object to provide for ,the sale of the 

,tions mentioned, was upheld despite 
in violation of this constitutional pro­
ltuted the purchaser thereof as a new 

of its provisions were directed to a 
rltors, (p. 480); that it contained no 
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provlslOll which is not, appropriate and necessary to effectuate 
tqat purpose; that if any provision is stricken out the sale would 
in some method at least be unproductive; that all the provisions 
are germane to the accomplishment of its one chief object; and 
that is, under our decisions, sufficiently expressed in the title. 
Citing WaUer v. Union, 4 Vr. 350; In Re Comm. oj Elimbeth, 20 

Id. 488; Newark v. Mt. Pleasant Cemetery, 29 Id. 168; Coward 
v.� N. Plainfield, 34 Id. 61. 

In Stockton v. Central R.R., 50 N.J.E. 52, ChancellOl: McGill 
upheld a statute which purported to both form and regulate rail­
roads. We quote (from page 70): 

"The requirement is to be construed in the light of the 
expressed reason for it. The evil condemned, for which the 
remedy is prescribed, is not the uniting of properly related 
subjects in one act, but the uniting of subjects that are 
foreign to each other, ahd which do not all terid to the pro­
motion of a single object. Various subsidiary subjects, 
properly connected and' relating to one comprehensive 
subject, may be united in the same law. The end aimed at 
is that each law shall have a single general object, which 
Shall be stated in its title, and that all parts of the law 
shall be germane to that one subject. The purpose is that 
each distinct subject matter of legislation shall have in­
dependent consideration upon its merits, unaffected by the 
presence of foreign matter which may tend to distract, 
confuse, or improperly influence, and that the title shall 
conspicuously indicate the general object of the act, so that 
the intrusion of the irrelevant matter may be readily de­
tected, and, if it shall remain in the law, be without effect, 
because inimical to the title. This is the accepted inter­
pretation of this provision of our constitution in numerous 
de'Cisions of our courts." (Citing numerous authorities). 
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In Newark v. Mt. Pleasant Cemetery Co., 58 N.J.L. 168, the 
court of Errors and Appeals upheld a statute the title of which 
stated that the objeCt was to authorize incorporation of cemetery 
associations and regulate cemeteries. We quote (p. 171): (Italics 
ours) 

"The constitution itself discloses the reason for the re­
striction on legislation in the provision in question. It is 
because of the influences which might result from the in­
clusion in one act of matters not properly related to each 
other, that it requires' every law to embrace but one object. 

The evil intended to be guarded against was not the in­
clusion in one act of more than a single matter, but the in­
clusion therein of matters not properly related among them­
selves. So by its obvious construction this constitutional 
provision justifies and permits legislation by one statute, 
looking toward a single general object, although it contains 
and enacts various and multiform matters, if those matters 
are properly related to each other and tend to effectuate 
the general object. This is the view of the provision in 
question taken in this court. Payne v. Mahon, 15 Vroom 213. 
The same construction has been repeatedly given. it in the 
Supreme Court and in the Court of Chancery. The cases 
will be found coIlec'eed in the able opinion of the learned 
Chancellor in Stockton v. Central Railroad Co., 5 Dick. Ch. 
Rep. 52. 

It results that when a court is called on to determine 
whether a statute conforms to this requirement of the 
constltution the first duty is to scrutinize its provisions to 
see if they disclose the general object of the legislation. 
T,hen, if that object be one, and the various, provisions of 
the statute tend to carry it out, and are not incongruous or 

improperly related, this requiremel 
with." 

The court stated that regulations 
object of the act were not improperly n 

of associations for the establishment of 
judgment the object of the act is single 
constitution." (p. 172). 

In the Burlington case, it was said: 

liThe evil intended to be guardel 

elusion in one act of more than a 
elusion therein of matters not prop' 
selves." Citing Newark v. Mt. Plee. 
168, which cited Stockton v. Central 

In Easton & Amboy R. R. v. Central 
statute with the titular object to cedI 
state land's and to establish a tide-wate 
was approved. It was claimed that mOl 
embraced. We quote from the opiniOl 

271-2). 

aThe constitution does not prohi 
of several subjects, using that term 
interdict is against the union in on 
have no proper relation to each ot] 
this constitutional provision, the COll 

sideration to the general object 0 

purpose of the legislative scheme. T 
act being ascertained, the power 0: 

dicated to include in it provisions of 
designed to carry into execution the l< 
are not inconsistent with or foreigr 
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improperly related, this requirement will have been complied 
with." 

The court stated that regulations tended to effectuate the 
object of the act were not improperly related to the incorporation 
of associations for the establishment of such cemeteries. "In my 
judgment the object of the act is single within the meaning of the 
constitution." (p. 172). 

In the Burlington case, it was said: 

I'The evil intended to be guarded against was not the in­
clusion in one act of more than a single matter but the in­
clusion therein of matters not properly related among them­
selves." Citing Newark v. Mt. Pleasant Cemetery, 58 N.J.L. 
168, which cited Stockton v. Central R. R., 50 N.J.E. 52. 

In Easton & Amboy R. R. v. Central R.R.. , 52 N.,J.L. 267, a 
statute with the titular object to cede to Jersey City certain 
state land's and to establish a tide-water basin adjacent thereto 
was approved. It was claimed that more objects than one were 
embraced. We quote from the opinion of Justice Depue, (p. 

271-2). 

f?The constitution does not prohibit the un,ion in one act 
of several subjects, using that term in a limited sense; the 
interdict is against the union in one act of such things as 
have no proper relation to each other. In giving effect to 
this constitutional provision, the courts give paramount con­
sideration to the general object of the act-the general 
purpose of the legislative scheme. The general object of the 
act being ascertained, the power of the legislature is vin­
dicated to include in it provisions of a multiform character, 
designed to carry into execution the legislative purpose, which 
are not inconsistent with or foreign to the general object 
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of the act. The decisions to this effect in our own courts 
are numerous. A citation of a few is all that is necessary. 
State, ex rel. WaUer, v. Town of Union,4 Vroom 351; Rader 
v. Township of Uriion, 10 Id. 509; Grover v. Trustees of Ocean 

Grove, 16 Id. 399, 402; Bergen County Savings Bank v. Town­
ship of Union, 15 Id. 599; In re Commissioners of Elizabeth, 
20 Id. 488, 495." 

In Albright v. Sussex Co. Lake Com., 68 N.J.L. 523, the court 
considered a statute which had as its principal object to establish 
places of public resort upon fresh-water lakes, with public rights 
of fishery. It held that the establishment of a County Com­
mission with power to layout roads are all incidental and reason­
ably necessary to the principal object; that the creation of the 
commission with authority to acquire the lands was simply the 
machinery to carry out the object of the statute; that the in­
clusion of roads and parks in a single act does not make the 
statute void as embracing more than a single object; and that in 
that statute "the streets are authorized, not for the purpose of 
laying out a system of highways but only for the purpose of 
giving access to the parks. The two purposes thus have an in­
timate connection." (p. 529). 

In 0'Banner v. Pendlebury, 107 N.J.L. 245, the court of Errors 
and Appeals upheld a statute which provided that if the sub­
contractor failed to carry workmen~s compensation insurance, 
the contractor would be liable for compensation claims, stating 
that a mere reading of the statute shows th~t it does not embrace 
more than one object. 

In Caruso v. Porter, 102 N.J.L. 71, 72, Justice Lloyd, referring 
to the contention that the Motor Vehicle Act embraced more 
than one object, said: 
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"The whole scheme of the legi~ 

safe use of an instrument of traJ 
regulation, would become a dar; 
and property. All of the provisi, 
to the attainment of the one 01 
incident and appropriate thereto. 
section 7 of the constitution, C1e~ 

the prohibited legislation, when 
be to 'avoid impz:oper influencef 
intermingling in one and the sam 
no proper relation to each other. 
said that any part of the act is e} 
general object." , 

In State v. Czarnicki, 124 N.J.L. 43, 
adoption of the Revised' Statutes, st 
object i~ single, even though statutory 
related in subject matter are combined 
The constitutiqnal command, thus invoj 
vent the concealment of the real objec 
commonly called log-rolling.''' Hub 
N.J.V 30, aff. Td. 545~ 

The decisions supporting the validity 
question are too numerous for furthel 
additional cases will be merely cited il 
State Board v. :fohnson, 6 N.J. lVliscl. 4 

Hulme v. Board, 95 N.J.L. 30, aff. 95 l' 
Bader, 102 N.J.L. 227 (Ct. of E. & A. 
N.J.L. 105, 110; State v. Guida, 119 N.. 
Ott v. Braddock, 1i9 N.J.L. 507, 511; 
N.J.L. 391, 392; State Bbard v. Phillipsl 
85 N.J.E. 162. 
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3 to this effect in our own courts 
I of a few is all that is necessary. 
wn of Union, 4 Vroom 351; Rader 
Id. 509; Grover v. Trustees of Ocean 
rfJen County Savings Bank v. Town­
; In re Commissioners of Elizabeth, 

lke Com., 68 N.J.L. 523, the court 
1as its principal object to establish 
'esh-water lakes, with public rights 
establishment of a County Com­
roads are all incidental and reason­
3.1 object; that the creation of the 
acquire the lands was simply the 

>bject of the statute; that the in­
n a single act does not make the 
'e than a single object; and that in 
authorized, not for the purpose of 
\lays but only for the purpose of 
:he two purposes thus have an in­

107 N.J.L. 245, the court of Errors 
e which provided that if the sub­
orkmen's compensation insurance, 
e for compensation claims, stating 
Gute shows that it does not embrace 

T.L. 71, 72, Justice Lloyd, referring 
/fotor Vehicle Act embraced more 
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"The whole scheme of the legislation is to provide for the 
safe use of an instrument of transportation which, without 
regulation, would become a' dangerous menace to persons 
and property.. All of the provisions of the act are directed 
to the attainment of the one object, and' all are properly 
incident and appropriate thereto.. Paragraph 4 of article 4, 

section 7 of the constitution, dearly indicates the scope of 
the prohibited legislation, when it declares its purpose to 
be to 'avoidimp~oper influences which may result from 
intermingling in one and the same act such things as have 
no proper r~lation to. each other.' It certainly cannot be 
said that any part of the act is extraneous or foreign to its 
general object." ' 

In State v. Czarnicki, 124 N.J.L. 43, Justice Heher upheld the 
adoption of the Revised' Statutes, stating that (p. 45) "The 
object i~ single, even though' statutory provisions otherwise un­
related insubjectmatter are combined in. one general enactment. 
The constitutiqnal command, thus invoked was designed 'to pre­
vent the concealment of the real object of the act and what is 
commonly called log-rolling.''' Hulme v. Commissioners, 95 
N.J.h 30, aff. rd. 545~ 

The decisions supporting the validity of the title to the act in 
question are too numerous for further review. The following 
additional cases will be ,merely cited in support of this point, 
State Board v. Johnson, 6, N.J. Misc!. 455, ajJ. 105 N.J.L. 498; 
Hulme v. Board, 95 N.J.L. 30, aff. 95 N.J.L. 545; Thompson v. 
Bader, 102 N.J.L. 227 (Ct. of E. & A.); Kluczek v. State, 115 
N.J.L. 105, 110; State v.. Guida, 119 N.J.L. 464 (Ct. E. & A.); 
Ott v. Braddock, 1i9 N:J.L. 507, 511; Petranto v. 'Board, 125 
N.J.L. 391, 392; State Board v. Phillipsburg, 83 N.J.E. 402, aff. 
85 N.J.E. 162. 
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In the act in question the single objective is closely related io 
all of the provisions. As the court of Errors and Appeals said 
in the Burlington case, (104 N.J.L. 657), "The evil intended to be 
guarded against was not the inclusion in one act of more than a 
single matter but the inclusion therein of matters not properly 
related among themselves." And in Easton and Amboy case 
(52 N.J.L. 271) "the interdict is against the union in one act of 
such things as have no proper relation to each other. h 

Certainly the legislature or the public cannot be mislead by 
this statute inasmuch as it has but a single object, and that 
object is clearly expressed in the title. This is suffici'ent. 

We therefore respectfully urge that the fourth and fifth de­
fenses be stricken out. 

VI� 
Tenth Defense Filed by the City of Camden.� 

The Tenth defense of the City of Camden challenges the act 
in question on the ground that it fails to provide for injunctive 
relief in this Court. 

While this defense will doubtless be considered in the Attorney 
General's brief, it is so closely related to certain parts of this 
brief that it will, at the risk of duplication, be treated briefly 
herein. 

Citations are unnecessary to support the obvious fact that 
the injunctive power to abate nuisances, in the form of pollu­
tion, is constitutionally inherent in the equity powers of this 
court, 3 Dam'el's Chy. Pl. & Pr., 1739-40; Bigelow on Equity 300; 
2 Story's Eq. Jurispr. Sees. 1247-50, (14 Ed. pp. 59'6-7). 

Specifically, the power of the Department of Health of New 
Jersey to institute this suit is conferred by section 58:10-8 and 
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other sections of Revised Statutes. T 
cited under point III of this brief, res[ 
show clearly the powers of the Depart 
dent of the act in question. The act in c 
provides that: 

"The Department of Health is 
directed to apply and carry into ef 
and provisions of said reciprocal a! 
zones therein prescribed, respective 
limits of this State, and to enforce 1 

of such administrative and legal au 
lion and prosecution of such actions 
ings as may be necessary or approp1 
hereafter be provided under the laws ar. 

(Italics ours) (P.L. 1939, pp. 488-9; 

Nothing more is needed to show that 
the CIty of Camden is frivolous, or sham, 

VII. 
Eleventb Defense Filed by the Cj 

The Eleventh Defense filed by the Ci 
that Chapter 146, P.L. 1939 is invalid b 
thereof and the standards fixed therein ~ 
definite and vague. 

The provrsions and standards prescribed 
code (P.L.1939, pp. 483-487) are specific, cIt 
They are not uncertain, indefinite or vague. 

The statutes and cases cited, and the ( 
stated in this brief under point tn respe( 
tense, and point IV respecting the third defel 

. "'.... 

){~'::.' :'~:--: 
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single objective is closely related to 
~ court of Errors and Appeals said 
r.J.L. 657), "The evil intended to be 
inclusion in one act of more than a 
on therein of matters not properly 

And in Easton and Amboy case 
d is against the union in one act of 
~r relation to each other.'" 

r� the public cannot be mislead by� 
has but a single object, and that� 
the title. This is suffici'ent.� 

urge that the fourth and fifth de-

VI� 
~d by the City of Camden.� 

City of Camden challenges the act 
tat it fails to provide for injunctive 

btless be considered in the Attorney 
~ly related to certain parts of this 
{ of duplication, be treated briefly 

to support the obvious fact that 
te nuisances, in the form of pollu­
~rent in the equity powers of this 
'Jr., 1739-40; Bigelow on Equity 300; 

247-50, (14 Ed. pp. 596-7). 

the Department of Health of New 
,s conferred by section 58:10-8 and 
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other sections of Revised Statutes. The statutes and decisions 
cited under point III of this brief, respecting the second defense 
show clearly the powers of the Department of Health indepen­
dent of the act in question. The act in question (Sec. 3) expressly 
provides that: 

"The Department of Health is hereby empowered and 
directed to apply and carry into effect the proposals, terms 
and provisions of said reciprocal agreement, in the several 
zones therein prescribed, respectively, within the territorial 
limits of this State, and to enforce the same by the exercise 
of such administrative and legal authority, an'd the institu­

tion and prosecution of such actions, suits or other proceed­
ings as may be necessary or appropriate as are now or may 
hereafter be provided under the laws and practice of this State." 
(Italics ours) (P.L. 1939, pp. 488-9) 

Nothing more is needed to show that the Tenth defense of 
the City of Camden is frivolous, or sham, and should be stricken. 

VII.� 

Eleventh Defense Filed by the City of Camden� 

The Eleventh Defense filed by the City of Camden alleges 
that Chapter 146, P.L. 1939 is invalid because the provisions 
thereof and the standards fixed therein are too uncertain, in­
definite and vague. 

The provisions and standards prescribed by Article III of the 
code (P.L.1939, pp. 483-487) are specific, clear and unmistakable. 
They are not uncertain, indefinite or vague. 

The statutes and cases cited, and the arguments heretofore 
stated in this brief under point In respecting the second de­
fense, and point ni respecting the third defense, clearly show that 
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the standards of purity need not be specified at all. They are 
within the discretion of the State Department of Health even 
without thi~ act, but they have been so clearly and definitely 
stated in this code as to obviate any possible doubt or misunder­
standing. The Engineers of defendants would have no trouble, 
or doubts, about those standards. 

This fact is so obvious that a mere reading of the code will 
Eatisfy the lay, as well as the judicial, mind on this question. 

This defense should be stricken as frivolous. 

. . CONCLUSION 

It is respectfully submitted that defenses 1 to 5 in the Answer 
of the City of Gloucester and defenses 1 to 5, 10 and 11 in the 
answer of the City of Camden should each and all be stricken, 
pursuant to the Attorney General's motion. 
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