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7:7E-3.6

1. Mitigating measures are required for any develop-
ment which would result in: lowering dissolved oxygen
levels, releasing toxic chemicals, raising ambient water
temperature, impinging or suffocating fish, entrainment of
fish eggs, larvae or juveniles, causing siltation, or raising
turbidity levels during migration periods.

(d) Water’s edge development which incorporates migra-
tion access structures, such as functioning fish ladders, will
be conditionally acceptable, provided that the Department’s
Division of Fish and Wildlife approves the design of the
access structure. As of January, 1994, the Department’s
Division of Fish and Wildlife is evaluating anadromous fish
spawning areas for potential enhancement work. This may
include building of fish ladders, removal of obstructions,
stocking, and other means. A development proposal shall be
consistent with these Department efforts.

(e) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1985 d.715, effective February 3, 1986.
See: 17 N.J.R. 1466(a), 17 N.J.R. 1797(b), 17 N.J.R. 1797(c), 18 N.J.R.

314(a).

(a)l added text “Atlantic sturgeon (Acipenser oxyrhychus), Shortnose
sturgeon (Acipenser brevirostrum)” and (Anguilla rostrata).”; deleted (b)
and recodified rest of section.

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (d), substituted “the Department’s Division of Fish and Wildlife”
for “the NJDEP Division of Fish, Game and Wildlife” throughout and
deleted “currently” preceding “evaluating”.

7:7E-3.6 Submerged vegetation habitat

(a) A submerged vegetation special area consists of water
areas supporting or documented as previously supporting
rooted, submerged vascular plants such as widgeon grass
(Ruppia maritima), sago pondweed (Potamogeton pectinatus),
horned pondweed (Zannichellia palustris) and eelgrass
(Zostera marina). In New Jersey, submerged vegetation is
most prevalent in the shallow portions of the Navesink,
Shrewsbury, Manasquan and Metedeconk Rivers, and in
Barnegat, Manahawkin and Little Egg Harbor Bays. Other
submerged vegetation species in lesser quantities include, but
are not limited to, the following: water weed (Elodea nuttalli),
Eriocaulon parkeri, Liaeopsis chinesis, Naja flexilis, Nuphar
variegatum, Potamogeton crispus, Potamogeton epihydrus,
Potamogeton perfoliatus, Potamogeton pusillus, Scirpus sub-
terminalis and Vallisneria americana. Detailed maps of the
distribution of the above species for New Jersey, and a
method for delineation, are available from Department in the
New Jersey Submerged Aquatic Vegetation Distribution
Atlas (Final Report), February, 1980, conducted by Earth
Satellite Corporation and also on “Eelgrass Inventory” maps
prepared by the Division of Fish and Wildlife, Bureau of
Shellfisheries, 1983. If the Department is presented with clear
and convincing evidence that a part of its mapped habitat
lacks the physical characteristics necessary for supporting or

NEW JERSEY STATE LIBRARY

7E-15

continuing to support the documented submerged vegetation
species, such a site would be excluded from the habitat defi-
nition.

(b) Development in submerged vegetation habitat is pro-
hibited except for the following:

1. Trenching for utility pipelines and submarine cables
in the public interest, provided there is no practicable or
feasible alternative alignment, the impact area is minimized
and that, following pipeline or cable installation, the dis-
turbed area is restored to its preconstruction contours and
conditions. This may include subsequent monitoring and
replanting of the disturbed area if these species have not
recolonized the disturbed area within three years. The use
of directional drilling techniques for utility installations is
strongly encouraged, rather than the use of trenching;

2. New dredging of navigation channels maintained by
the State or Federal government provided that there is no
practicable or feasible alternative to avoid the vegetation;
and that impacts to the habitat area (for example, dredging
width, length and depth) are minimized to the maximum
extent practicable. Mitigation will be required for destruc-
tion of one acre or more which possess submerged aquatic
vegetation;

3. Maintenance dredging, as defined at N.J.A.C. 7:7E-
4.6, of previously authorized, existing navigation channels
maintained by the State or Federal government and associ-
ated disposal areas provided that there is no practicable or
feasible alternative to avoid the vegetation and that impacts
to the habitat area are minimized to the maximum extent
practicable;

4. New and maintenance dredging, as defined at
N.J.A.C. 7:7E-4.6 and 4.7, of previously authorized operat-
ing marinas and any necessary access channels to the
expanded portion of such marinas (this exception does not
include the boat basin of the expanded portion of the
marina) and existing launching facilities with 25 or more
dockage, storage or trailer parking units and their associ-
ated access channels, provided the proposed areas to be
dredged (such as channel length, depths and widths) are
minimized to the maximum extent practicable;

5. Maintenance dredging, as defined at N.J.A.C. 7:7E-
4.6, to regain access to existing private docks, piers, boat
ramps and mooring piles not associated with marinas that
were previously dredged to an authorized channel and/or
mooring depth, width and length, provided there is no
practicable or feasible alternative on site that would avoid
dredging in submerged vegetation habitat;

6. Construction of a single noncommercial dock or pier
provided that:

i.  There are no practicable or feasible alternatives
to avoid impacts to submerged vegetation habitat at the
site;
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ii. The width of the structure will not exceed four
feet, except for that portion of the structure adjacent to
the mooring area, where the width and length may not
exceed six and 20 feet, respectively;

iii. The pier shall have no more than two designated
slips. No boats may be moored at a non-designated
pier/dock area;

iv. No more than one pier shall be placed for every
building lot and each building lot shall have a forty foot
or greater frontage on the water. Where more than one
lot has been assembled for the purpose of building, only
one pier will be allowed,

v. No dredging shall be performed in conjunction
with the use of the dock or pier;

vi. A minimum water depth of four feet at mean low
water must be present in the area where the boats will be
moored; and

vii. There is no alternative mooring area at the site
that would have less impact on the submerged aquatic
vegetation; and

7. The extension of existing piers or floating docks
through submerged vegetation habitat to water at least four
feet deep at mean low water, for the purpose of eliminating
dredging or boating through submerged vegetation habitat,
provided the width of the extended portion of the pier does
not exceed four feet (except for the portion of the pier
adjacent to the mooring area where the width shall not
exceed six feet), there will be no increase in the number of
boat moorings, and no dredging will be performed in
conjunction with the use of the structure.

(c) Development in upland or water areas adjacent to sub-
merged vegetation habitat or in submerged vegetation habitat
which results in erosion or turbidity increases in the waters
supporting submerged vegetation or prop or hull scour
through use of the development is prohibited unless mitigat-
ing measures are provided.

(d) Compensation for unavoidable, permanent significant
impacts to submerged vegetation habitats, when required,
shall consist of the establishment of self-sustaining habitat for
the appropriate species in accordance with scientifically-doc-
umented transplanting methods. Monitoring and replanting
shall be carried out biannually to demonstrate persistence of
the compensatory habitat for a minimum of three years. The
following must be documented for any area proposed for
seagrass habitat restoration: that the area previously sup-
ported seagrass but no longer does; the specific cause(s) of
seagrass elimination; and that the specific condition(s) or
action(s) responsible for elimination of seagrass has since
ceased. Priority will be given to in-kind restoration of sea-
grass habitat in as close proximity as possible to the impacted
site. No compensation credit will be given for attempts to
plant seagrass within unvegetated interpatch areas of existing
seagrass habitat or for attempts to increase bottom coverage
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within existing seagrass beds (defined as an area where sea-
grass thizomes overlap, or where seagrass shoots intermingle
within less than one square meter).

(e) Rationale: See the OAL Note at the beginning of this
subchapter.

Amended by R.1990 d.413, effective August 20, 1990.
See: 22 N.J.R. 1188(a), 22 N.J.R. 2542(b).

Green algae added to (a).

Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,

1994).

See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).

In (a), substituted “Department” for “DEP”; in (b), substituted “De-
velopment” for “Regulated activities” in the introductory paragraph,
substituted “navigation channels maintained by the State or Federal gov-
ernment” for “State and Federal navigation channels” and amended the
N.J.A.C. references throughout; in (c), substituted “Development” for
“Regulated activities” and “or prop or hull scour through use of the
development is” for “are” following “submerged vegetation”.

Case Notes

Initial Decision (2007 N.J. AGEN LEXIS 126) adopted, which con-
cluded that petitioners’ application for a Waterfront Development Permit
to construct a 4' by 170’ dock with a boatlift and three mooring pilings at
their residential site fronting on Barnegat Bay was properly denied as
prohibited by the submerged vegetation habitat rule, N.J.A.C. 7:7E-3.6,
because the project area was documented on 1979 Point Pleasant Sub-
merged Vegetation maps as containing the submerged vascular plants
Ruppia maritima, Zannichellia palustris, and Zostera marina. Cocuzzo v.
N.J. Dep’t of Envtl. Prot., Land Use Regulation, OAL Dkt. No. ESA
2414-04, 2007 N.J. AGEN LEXIS 534, Final Decision (April 18, 2007).

7:7E-3.7 Navigation channels

(a) Navigation channels are tidal water areas including the
Atlantic Ocean, inlets, bays, rivers and tidal guts with suffi-
cient depth to provide safe navigation. Navigation channels
include all areas between the top of the channel slopes on
either side. These navigation channels are often marked with
buoys or stakes. Major navigation channels are shown on
NOAA/National Ocean Service Charts.

(b) Standards relevant to navigation channels are as fol-
lows:

1. Development which would cause terrestrial soil and
shoreline erosion and siltation in navigation channels shall
utilize appropriate mitigation measures.

2. Development which would result in loss of navi-
gability is prohibited.

3. Any construction which would extend into a navi-
gation channel is prohibited.

4. The placement of structures within 50 feet of any
authorized navigation channel is discouraged, unless it can
be demonstrated that the proposed structure will not hinder
navigation.

(c) Rationale: See the OAL Note at the beginning of this
subchapter.

Next Page is 7E-16.1
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Amended by R.1994 d.380, effective July 18, 1994 (operative July 19,
1994).
See: 26 N.J.R. 943(a), 26 N.J.R. 1561(a), 26 N.J.R. 2990(a).
Amended by R.2003 d.60, effective February 3, 2003.
See: 34 NLJ.R. 74(a), 35 N.J.R. 632(a).
Rewrote (a); in (b), deleted former 1 and recodified former 2 through
5 as 1 through 4.
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7:7E-3.8 Canals

(a) Canals are navigation channels for boat traffic through
land areas which are created by cutting and dredging or other
human construction technique sometimes enlarging existing
natural surface water channels. The Cape May, Point Pleas-
ant, and Delaware and Raritan Canals are the principal ex-
amples in the New Jersey Coastal zone.
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