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I 
Notice of Appeal 

NEW JERSEY SUPREME COURT 

National Surety Company, a) 
corporation, 

Plaintiff-Appellee, 
vs. ' 

The Board of Education o.f Clif-\ 
ton in the County of Passaic, 
· Defendant-Appellant. 

NOTICE OF APPEAL 

To: Frederick M.- P. Pearse, 
Attorney of Plaintiff-Appellee. 

Take Notice that the defendant appeals to the 
Court of Error3 and Appeals from the whole of 

10 

the judgment entered in this cause. ~O 
William B. Gourley, 
Attorney of Defendant-Appellant. 

Dated: May 2nd, 1933. 
Service acknowledged May 4, 1933. 

F. M. P. Pearse 

80 
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II 
Grounds of Appeal 

NEW JERSEY COURT OF ERRORS AND. 
APPEALS 

National Surety Company, a 
corporation, 

Plaintiff-A ppellee, On Appeal 
vs. Action At Law 

The Board of Education of Clif-
ton in the County of Passaic,) 

Defendant-Appellant. 

GROUNDS OF APPEAL 

The appellant states the following grounds of 
appeal: 

The Supreme Court found: 
1. In favor of the plaintiff instead of th~ de-

20 fendant. · 
2. That the arbitrators were not subject to the 

arbitration act. 
3. That it was not necessary for the arbitrators 

to be sworn. 
4. That it was not necessary for the arbitrators 

to give notice of the hearings to parties in_ interest. ., 
5. That the Circuit Court properly directed a 

verdict against the defendant below upon two 
counts of the complaint for $7788. on the ground 

80 that the pretended report of the arbitrators was 
conclusive. 

6 .. That the Circuit Court properly refused to 
permit the defendant below to show the amount 
of earth and rock excavated on the grotmd that said 
pretended report of the arbitrators was conclusive 
on that question, whereas said findings are erron-
eous and not warranted in law. 

William B. Gourley, 
Attorney of Appellant. 



III 
Opinion of Supreme Court 

(Filed March 29, 1933) 

NEW JERSEY SUPREME COURT 
No. 15 May Term 1930. 

National Surety Company, 
Respondent, 

vs. 

ton, in the County of Passaic, 
-Appellant. 

OPINION OF SUPREME COURT 

Argued May 7, 1930. Decided March , 1933. 
On appeal from Passaic Circuit Court. 
For Appellant: Albert Comstock, William B. 

Gourley. 

10 

For Respondent: Frederick lVL P. Pearse. . :o 
Before Gummere, C. J., and Justices Trenchard 

and Loyd. 

Per Curiam: 
The plaintiff below was the surety on a contract 

of Fallace Brothers for the erection of a school house 
in Clifton. Before the contract was completed the 
contractor · became involved financially and failed. 
The surety , under and in accordance with its bond, 
took up the work and finished the j.ob, also taking 30 
f1~om the contractor an assignment of the contract. 
When completed there remained a small balance due 
under the contract and a dispute arose respecting a 
claim of the surety for excavating solid rock. Para-
graph 12 of .the contract provided that if solid rock 
should be encounte r ed the same should be removed 
from the premises at unit p r ices for blasting to be 
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IV 
Opinion of Supreme Court 

submitted in the estimate. The unit price for such 
blasting was specified in the estimate to be $4.00 
per cubic yard in addition to the general contract 
price. 

The parties were unable to agree and arbitrators 
were selected to determine whether certain exca-
vation had been of the character specified in this 
paragraph. These arbitrators were selected in pur-
suance of provisions of the contract which directed 
that -should any dispute arise respecting the true 
value of extra work or work omitted the same sh0uld 
be valued by two competent persons, one employed 
by the owner and the other by the contractor, and 
that these two should have the power to name an 
umpire, and that the decision should be binding up-
on all parties. The persons thus chosen selected an 
umpire. This umpire never acted but the , persons 
mutually selected, coming to agreement, reported in 
favor of the plaintiff. 

The awa ,rd not being paid, suit was b~ought for 
the amount of the a ward together with the small 
balance still claimed to be due under the general 
contract. On the trial of the case the a ward was 

- offered in evidence and on this phase of the case, 
a verdict directed for the plaintiff. From the j udg-
ment rendered the <present appeal is taken. 

Several grounds of appeal are presented in th~ 

80 .~ecord. ,of these but two · are argued in the appel-
lant's brief, and in accordance with the established 
rule those not argued are deemed to have been 
abandoned. 

The grounds argued are that the arbitrators were 
not sworn and that no notice was given of their 
meeting, and that in consequence the report was 
improperly received in evidence. 
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Reliance is placed by the appellant on the pro-
visions of section 6 of the Arbitration Act, (I Com-
piled States, page 106) which provides that "in 
cases of arbitration, every arbitrator shall, before 
he proceeds to the business submitted to him, take 
oath or affirmation of the like nature with that 
hereinbefore prescribed to be taken by referees and 
to be administered in like manner." 

Assuming, though not deciding, that if this wer~ 
a statutory arbitration the arbitrators would be re~ 
quired to take the oath prescribed, and possibly al-
so to give notice of hearings to the parties in inter-
est, we think the present was not such an arbitra-
tion. It was the submission of the determination 

lO 

of a single fact to experts mutually chosen for the 
purpose. It was not the outgrowth of litigation, it 
was not made a rule of court to determine the is-
sues between the parties, and was not for .the deter- 20 mination generally of the issues between the parties. 
It was in our opinion such a reference as is illus-

. trated in the cases of American Central Insurance 
Company vs. Landau, 62 Eq., 93; Stout vs. 
Phoenix Assurance Company, 65 Eq., 570. 

Such being the case the persons selected were not 
required to be sworn or to accord formal hearings 
and the learned trial judge properly received the 
report of the arbitrators in evidence and gave it 
conclusive force in the trial of the cause. · 

The judgment is affirmed. 
30 
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Judgment Record 

IN THE PASSAIC COUNTY CIRCUIT COURT 

National Surety Company, 
vs. 

The Board of Education of Clif-
ton in the County of Passaic, 
impleaded as The Board of 
Education of the City of Clif-
ton, a body corporate. 

Judgment Record. 

The Board of Education of Clifton in the County 
of Passaic, impleaded as The Board of Education 

10 

of the City of Clifton, a body corporate 1 was sum-
moned to answer unto National Surety Company, 
the Plaintiff therein, in an action at law upon the 20 
following complaint : 

Plaintiff, National Surety Company, a Bocty 
Corporate, with its principal office in the State of 
New Jersey, at Newark, in the County of Essex, 
says . that: 

FIRST COUNT 
1. On August 23, 1921, Antonio S. Faillace, 

Arthur E. Mullaney and Salvatore Faillace, co-
. partners, trading as Faillace Bros., entered into a 
contract in writing with The Board of Education 30 
of The City of Clifton, a corporation, a copy of 
which said contract is hereto annexed and made a 
part hereof. 

2. In the aforesaid contract it was provided 
that Faillace Bros. should erect a building known 
as New School No. 15 on a plot known as the High -
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Judgment Record 

land Ave. school site, Clifton, New Jersey, agree-
ably to and in accordance with the drawings and 
specifications made by one Henry Barrett Cros-
by, Architect, and that the defendant should pay 
them therefor, the sum of One Hundred and Thir-
ty-:-One Thousand ($131,000) Dollars. It was also 
provided that said estimate should be increased or 

10 
diminished accordingly as alterations, additions, 
deviations or omissions might be ordered by the 
owner during the progress of the work. Accom-
panying said contract and a part thereof, and an-
nexed to said contract were certain drawings and 
specifications made by said Crosby. 

3. It was provided in said specifications, as fol-
lows: 

"Rock 12, Large Boulders shall be sunk below 
ground floor level in locations as directed by Ar-

20 chitect, or shall be removed from off the premises. 
Should solid rock be encountered at level of bot-
tom of walls, dress the rock to level surface and 
omit such parts of footings as directed. If solid 
rock is encountered, same shall be removed from 
the premises at unit prices for blasting to be sub-
mitted in estimate." 

4. At the time Faillace Bros: submitted the esti-
mate upon which said contract was made, they 
did, in accordance with said specifications submit . 

30 as the price for removing solid rock the sum of 
Four ($4) Dollars per cubic yard in addition to 

. and above the aforesaid contract price of One Hun• 
dred and Thirty-One Thousand ($131,000.) Dollars, 

. and said estimate was accepted by said defendant 
at the time said contract was made and defendant 
agreed to pay said sum of Four ( $4.) Dollars per 
cubic yard as aforesaid. 
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5. Dt::::'ing the progress of said work solid rock 
was encountered and Faillace Bros. removed from 
the premises in accordance with said specifications, 
13'21 cubic yards of solid rock. 

6. Said rock excavation was completed in the 
month of September, 1921. Upon its completion 
the said Architect Henry Barrett Crosby, filed his 
certificate with the Bo_ard of Education to . the ef- 10 feet that Faillace Bros. had excavated within the 
meaning of said contract and . said specifications 
1321 cubic yards · of rock, and were entitled to the 
payment of ·Five Thousand Two · Hundred and 
Eighty-Four ($5,284.) Dollars. That no part of 
said sum has been paid to Faillace Bros. o:r plain-
tiff, although the plaintiff has frequently demand-
ed same. 

7. Before said school building · was completed, 
as aforesaid, Faillace Bros. suffered financial dif- 0 2 . 
ficulties and plaintiff was compelled to take over 
said contract, and complete the work. Plaintiff re-
ceived from Faillace Bros. an agreement of subro-
gation and absolute assignment of all rights, title 
and interest Faillace Bros. had in said contract or 
in the moneys due or to grow due them thereun-
der, among which moneys was the said sum of 
Five Thousand Two Hundred and Eighty-Four 
($5,284.) Dollars above mentioned. 

8. Plaintiff has fully completed the work and 30 
has fully complied with each and every ~ondition 
of said contract on the part of plaintiff 9r said 
Faillace Bros., to be done or performed , and more 

· than thirty days have elapsed since said work was 
completed. 
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SECOND COUNT 
1. Paragraphs Nos. 1 to 8 inclusive of the First 

Count are hereby repeated and made a part here-
of. 

2. That the aforesaid rock excavated and re-
f erred to in paragraph 5 of the First Count, con-
sisted of brown stone and shale to the amount of 

10 1321 cubic yards. That the defendant disputed 
the Architect's Certificate and claimed that the 
said brown stone and shale was not solid rock 
within the meaning of said contract, and that, as 
Faillace Bros. had not blasted to remove the said 
rock, they were not entitled to the additional pay-
ment of Four ( $4.) Dollars per cubic yards. It was 
thereupon, at the request of the defendant, mu-
tually agreed between Faillace Bros. and the de-
fendant, the latter acting by a duly passed resolu-

20 tion on its part at a regular meeting held for that 
purpose, that the parties submit to arbitration the 
question of whether the work referred to, as afore-
said, in the Architect's Certificate, was within the 
meaning of the contract "solid rock", and whether 
Faillace Bros. were entitled to payment for such 
excavating even though they did no blasting: and 
it was thereupon further agreed that each of the 
parties to the said contract should appoint an n r. 
bitrator, and that said arbitrator should select an 

30 umpire, and that the decision of the board of a1·-
bitra tion so constituted should be final, and tbe 
parties agreed to abide by such award. The de-
fendant named as arbitrator ·Russell L. Wise, and 
Faillace Bros. named Anton L. Pettersen, and said 
Wise and Pettersen selected as umpire Harold J. 
Harder. 
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3. That thereafter and on or about D2cen1ber 
7, 1931, said board of arbitration consisting of said 
Wise and Pettersen and Harder, filed a written 
unanimous report with the Board of Education, 
the defendant in this action, reciting their exam-
ination of the questions and finding as follovvs: 

"Although we have ascertained that no blast-
ing was performed in connection with the grading 10 of the school site, we consider it optional and en-
tirely within the judgment and jurisdiction of the 
contractors to use such means, which in their opin-
ion, would be most advantageous to remove from 
the premises any materials competent to be classi-
fied as solid rock under Section 12 Rock." 

"Basing our judgment and decision upon ouT 0b-
servations, it is our conclu sion that hard rock, 
(brown stone boulders, a:nd red shale rock) were 
encounterei in connection with the excavation of 20 
the School site. 

From the appearance of the excavated ma te1·-
ials, judging from the formation cf the present 
banks, it would indicate that the rock and shale 
formation were in layers and shelves intermingled 
with red sand and gravel, varying from 8 inches 
to 1½ feet in thickness. 

We feel for that reason that the contractor is · 
entitled to be paid for rock excavation. 

Due to the unevenness of the rock sfra ta we are 30 
unable to determine the quantity of materials ex-
cavated and percentage of rock encountered. 

Respectfully yours, 
(sig) Russell L. Wise, Eng'r, for Board 
of Education 

· (sig.) Anton L. Pettersen, Eng'r. for 
Contractors 
(sig.) Harold J. Harder, Umpire." 



77"" 

1-, 

I ' 

8 
Judgment Record 

4. That a quantity of brown stone boulders and 
red shale rock referred to in said arbitrators' re-
port which was excavated by Faillace Bros. was 
1321 cubic yards. 

5. Disregarding said contract and said arbitra-
tion and said Architect's certificate, the defend-
ant has refused to pay the plaintiff the sum of Five 
Thousand Two Hundred and Eighty-Four ($5,284.) 

lO Dollars, or any part thereof, although often re-
quested so to do. 

THIRD COUNT 
1. On August 23, 1921, Antonio S. Faillace, 

Arthur E. Mullaney and Salvatore Faillace, co-
partners, trading as Faillace Bros., ente:red into a 
contract in writing with The Board of Education 
of the City of Clifton, a corporation, a copy of which 
said contract is hereto annexed and made a part 

20 hereof. 
2. In the aforesaid contract it was provided 

that Faillace Bros. should erect a building known 
as New School No. 15 on a plot known as the High-
land A venue School site, Clifton, New Jersey, agree-
ably to and in accordance with the drawings and 
specifications made by one Henry Barrett Crosby, 
Architect, and that the defendant should pay them 
-therefor, the sum of One Hundred and _Thirty-One 
Thousand ($131,000.) Dollars. 

30 3. Said contract also provided that the work 
was to be finished and testified by a writing or 
certificate under the hand of th~ Architect, Henry 
Barrett Crosby, allowing the Defendant to retain 
15 % of the contract price until thirty days after 
the completion of the building. 

4. Before said school· building was completed, 
as aforesaid, Faillace Bros. suffered financial dif-
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ficulties an d plaint iff was compelled to take over 
said contract, and complete the work. Plaintiff 
received from Faillace Bros. an agreement of sub-
rogation and absolute assignment of all right, title 
and interest of Faillace Bros. in said contract or 
in the moneys due or to grow due thereunder. 

5. Plaintiff having in all things performed trie 
said contract according to its terms and the terms 10 and specifications r~ind ptans, the said Architect 
Henry Barrett Crosby on or about March 25, 1924, 
issued a certificate in writing testifying to the com-
pletion of the said building and authorized the sum 
of $20,000 ., the balance due on said contract to be 
paid to Plaintiff. 

6. On March 25, 1924, the Plaintiff was paid 
the sum of $18,000. by Defendant leaving a bal-
ance due on that date in the sum of $2000. which 
the defendant has , refused, neglected and failed 20 
to pay, although Plaintiff has demanded the same 
of it. 

PLAINTIFF'S DEMANDS 
1. As damages, Five Thousand Two Hundred 

and Eighty-Four ($5,284.) Dollars on the first 
count, together with lawful interest. 

2. As · damages, Five Thousand Two Hundred 
and Eighty-Four ($5 ,284.) Dollars on the second 
count, together with lawful interest. 

3. As damages, Two Thousand ($2000.) Dol- 30 
lars on the third count, together with lawful in-
terest. 

Frederic M. P. Pearse, 
Attorney for Plaintiff. 
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THIS AGREEMENT, Made the 23rd day . of 
August, in the year of our Lord Orn3 Thousand 
Nine Hundred and Twenty-One, 

BETWEEN THE BOARD OF EDUCATION of 
the City of Clifton in the County of Passaic and 
State of New Jersey, party of the first part; AND 
FAILLACE BROS. of the City of New York in the 

10 
County of New York and State of New York, par-
ty of the Second Part: 

Witnesseth, First, The said party of the Second 
Part do hereby for themselves, their heirs, execu-
tors, and administrators, covenant, promise and 
agree to and with the said party of the First Part, 
its heirs, execu tors, administrato r s or assigns, that 
they, the said party of th8 Second Part, their 
heirs, executors or administra t ors, sh all and will 
for the consideration hereinafter mentioned, on or 

~O before the 28th day of February, 1922, well and 
sufficiently erect and finish the work called for 
under the accompanying specification of a school 
Building known as new school number fifteen, to 
be erected on a plot known as the Highland Ave. 
school site, Clifton, N. J., agreeably to the Draw-
ings and Specifications made by Henry Barrett 
Crosby, Architect, First National Bank Building, 
Paterson, N . J. , and signed by the said parties and 
hereunto annexed, within the time aforesaid, in 

30 a good workmanlike and substantial manner, un-
der the direction of the said Architect, to be testi-
fied by a wri ting, or certificate, under the hand of 
the said Architect as hereinafter mentioned, and 
also, shall and will find and provide such good, 
proper and sufficient materials of all kinds whatso-
ever , as shall be pr oper and sufficient for the com-
pleting _ an d finishing of all the work called for un-
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der the General Contract, including masonry, caT-
pentry, steel and iron, sheet metal and painting 
works of the said Building mentioned in the . ac-
companying Specification for the sum of One Hun-
dred Thirty-One Thousand Dollars ($131,000.) 

And the said party of the First Part does here-
by, for itself, its heirs, executors and administra-
tors, covenant, promise and agree, to and with the 10 
said party of the Second Part, its executors and 
administrators, shall and will, in consideration of 
the covenants and agreements being strictly per-
formed and kept by the said party of the Second 
Part as specified, well and truly pay or cause to 
be paid unto the said party of the Second Part 
their executors, ad0inist:rators or assigns the sum 
of One Hundred· Thirty-One Thousand Dollars 
($131,000.) lawful money of the United States of 
America, in manner following : 20 

P.S. Eighty-five (85 % ) per cent of th2 con-
_monthly as the work proceeds; fifteen (15 % ) per 
cent of the contract price thirty days (30) after 
completion of the building. 

P. S. (Eighty-five (85 % ) per cent of the con:. 
tract price to mean eighty-five (85 % ) per cent of 
wprk done and material delivered.) 

Provided, That in each of the said cases a cer-
tificate shall be produced, signed by the said Ar-
chitect to the effect that the work is done in ac- 30 
cordance with said Drawings and Specifications, 
said certificate however, in no way lessening the 
total and final responsibility of the Contractors; 
neither shall it exempt the Contractors from liabil-
ity to replace . work if it be afterwards discovered 
to have been done ill or not according to the Draw-
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ings and Specifications, either in execution or ma-
terials. 

And it is hereby further agreed by and between 
the said parties : 

FIRST. The Architect shall furnish to the Con-
tractors all drawings or explanations of drawings 
as may be necessary to illustrate the work to be 
done, and the Contractors shall conform to the 

lO same as part of this contract, so far as they may 
be consistent with the original Drawings and Spe-
cifications, and all plans must be furnished to the 
Contractor at the time of signing contract. 

SECOND. The Contractors, at their own pro-
per costs and charges, to provide all manner of 
materials and labor, of every description, for the 
due performance of the work as per Specifications 
herewith submitted. 

20 THIRD . . Should the Owner at any time during 
the progress of the said Building request any al-
terations, deviations, additions or omissions from 
the said contract, it shall be at liberty to do so, 
and the same shall in no way affect or make void 
the contract, but will be added or deducted from 
the amount of the contract, as the case may be, by 
a fair and reasonable valuation. 

FOURTH. Should the Contractors, ,at any time 
during the progress of said work, refuse or neglect 

30 to supply a sufficiency of materials or workmen, 
the Owner shall have power to provide materials 
and workmen, after three days' notice in writing 
being given, to finish the said works, and the ex-
pense shall be deducted from the amount of the 
contract. 

FIFTH. Should any dispute arise respecting the 
true construction or meaning of the Drawings or 
Specific~tions, the same shall be decided by the 
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Architect and his decision shall be final and con-
clusive; but should any · dispute arise respecting 
the true value of the extra work, or any work omit-
ted, the same shall be valued by two competent 
persons one employed by the Owner, and the other 
by the Contractors, and those two shall have power 
to name an umpire, whose decision shall be bind-
ing on all parties. 

10 SIXTH. The Owner shall not, in any manner, 
be answerable or accountable for any loss or dam-
age that shall or may happen to the said work, or 
any part thereof respectively or for any of the ma-
terials or other things, used and employed in fin-
ishing and completing the same. 

SEVENTH. No alterations or · extra work shall 
be done without a written order from the Owner, 
approved by the Architect and an express agreement 
in writing as to the cost. 

EIGHTH. The Owner will insure the building 
in the joint names and interest of and the Con-
tractors against loss or damage by fire, in such 
sums as may from time to time be agreed upon 
with the Contractors to cover work and materials 
used in the building and around the premises, and 
the policies to be made payable to Ow:qer and Con-
tractors, as their interests may appear. The Con-
tractors shall see to it that this insurance is satis-

20 

factorily effected. 30 
NINTH. All work and materials delivered on 

the premises to form part of the work, whether ac-
tually incorporated therein or not, are to be con-
sidered the property of the Contractors until the 
same shall have been paid for, in accordance with 
the terms hereof; unless said Contractor shall, af-
ter receiving a payment thereon, have refused to 
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proceed with the work in accordance with the terms 
of this contract. And the Contractors shall have 
free access at all reasonable times to the said mater-
ials and to the said work until the same shall have 
been fully paid for as provided for by this con-
tract. The Contractors shall remove all surplus 
:material after the completion of the work. 

10 TENTH. Neither the Contractors nor the Ar-
chitect shall, without the written consent of the 
Owner, have authority to vary, alter, amend or 
change this contract, or any of the Plans or Speci-
fications herein referred to. 

ELEVENTH. Whenever building permits shall 
be required by any municipality, or be necessary 
under any law, ordinance or other regulation, to 
the erection, alteration or repair of any building, 
the same shall be procured by the Owner. 

20 TWELFTH. In case this contract or a dupli-
cate thereof, together with the specifications ac-
companying the same, or a copy or copies there-
of, be not filed in the office of the Clerk of the 
County in which the above mentioned building 
situate before any work is done or materials fur- -
nished for said building, then and in that case tfie 
said Contractors shall produce and deliver to the 
Owner the release of all persons who 'may have 
furnished materials or done work on said build-

30 ing ; who may have a lien on such building and the 
land whereon the same is erected, releasing their 
lien on said building and the land whereon the 
same-erected, with an affidavit by said Con-
tractors thereto annexed, that no person or per- · 
sons other than those named in said release have 
any lien upon such building or land for work done 
or material furnished for the erection thereof ac-
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cording to statute ' in such case made and provided. 
In Witne ss VVhereof, the said parties to the se 

presents have set their hand s and seals the day 
and year above written. 

Signed, Sealed and Delivered\ Board of Educa-
in the presence of J tion of City of 

Clifton 
Geo. A. Easton, 

(Seal) · President. 
Faillace Bros., 

Attest: Geo. A. Smith, Secy. By A. S. Faillace 

Defendant, the Board of Education of Clifton , 
in the County of Passaic , a corporation of thi s 
State, imple aded as The Board of Education of th e 
City of Clifton, says: 

FIRST COUNT 
1. It admits paragraph 1. 
2. It admits paragraph 2. 
3. It admits paragraph 3. 
4. It admits paragraph 4 except it alleges that 

the price was $4.00 per cubic yard over earth for 
removing solid rock that required blasting. 

5. It denies paragraph 5. 

10 

20 

6. It admits that said sum of $5284., or any 
part thereof was not paid to Faillace Bros. or to 
plaintiff. Said alleged certificate of said architect 30 
embraced payment of $5284. for alleged excavation 
of solid rock at $4.00 per cubic yard which work 
had not been performed as said architect well knew. 

7. It admits paragraph 7 except that it denies 
that sai d sum of $5284. or any part _ thereof was 
due to Faillace Bros. or the plaintiff. 

8. It denies paragraph 8. 
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SECOND COUNT 
1. The answers to paragraphs 1 to 8 inclusive 

of the First Count are hereby repeated and made 
part hereof. 

2. It denies as alleged in paragraph 2. that 
brown stone and shale were excavated. It admits 
that it disputed the claim of Faillace Bros. that such 

10 
work was done. Two arbitrators were appointed, 
who, together with an umpire, selected by them 
were to determine whether Faillace Bros. had ex-
cavated solid rock which required blasting to re-
move it; that said arbitrators were Russell L. Wise, 
and Anton L. Petersen, who selected as umpire, 
Harold J. Harder. 

3. It admits paragraph 3. 
4. It denies paragraph 4. 
5. It denies paragraph 5 except that it admits 

20 it has refused to pay the plaintiff $5284. or any 
part thereof. The alleged award of said arbitrators 
and umpire was void and of no effect and not bind-
ing upon this defendant, as they were not sworn 
faithfully and fairly to hear and examine the mat-
ter in question and to make a just and true re-
port according to the best of their skill and under-

. standing, nor was any notice given to defendant of 
any hearing nor were witnesses produced and sworn 
in said matter nor any hearing had thereon. 

30 THIRD COUNT 
1. It admits paragraph 1. 
2. It admits paragraph 2. 
3. It admits paragraph 3, but avers that said 

cont r act provided that said certificate issued by 
the architect should not in any way lessen the 
total and final responsibility of the contractors nor 
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exempt them f:rnrn ·their liability to replace work 
if it be afterwards discovered to be done ill, and 
·not according to the specifications in either the 
excavations or materials. 

4. It admits paragraph 4. 
5. It denies paragraph 5. 
6. It admits paragraph 6 and avers that said 

sum of $2000. retained by defendant, was retained 10 with the consent of the plaintiff, for the purpose 
of covering any expenditures which might be re-
quired to repair or replace the work in accord-
ance with said agreement; that an expenditure of 
the value of $2000. was required to repair and re-
place said vvark. 

SEPARATE DEFENSE TO FIRST COUNT 
1. The certificate filed by the architect, Henry _ 

B. Crosby; with the Board of Education was ac-
companied by a letter from him stating that he 20 
had conferred with several engineers for the pur-
pqse of determining the validity of the claim made 
by Faillace Bros. and that he was enclosing copies 
of the opinions rendered by said engineers for the 
purpose of enabling the defendant to de~ermine 
whether or not the claim was a valid one' accord-
ing to the provisions of the agreement between the 
defendant and Faillace Bros.; at no time did he 
certify that the claim was a valid one and should 
be paid by the defendant. 30 

William B. Gourley, 
Attorney of Defendant. 

Plaintiff denies each and every allegation in the 
answer. 

Frederic M. P. Pearse, 
Attorney for Plaintiff. 
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This action was tried before Judge William_ B. 
Mackay, with a jury, iri the presence of the Coun-
sel of the respective parties, at the Passaic County 
Circuit Court, on September 26th, A. D. 1929. 

The cause having been heard and submitted to 
the jury, they returned their verdict as follows: 
In favor of the Plaintiff on the second count of 

10 the complaint in the sum of Fifty-two Hundred 
and Eighty Dollars, ($5280.00), principal, and 
Twenty-five Hundred and Eight Dollars, ($2508.), 
interest, making a total on the second count of the 
complaint of Seventy-seven · Hundred and Eighty-
eight Dollars, ($7788.00.), and in favor of the 
Plaintiff on the third count of the complaint in the 
sum of One Thousand Dollars. ($1000.00); princi-
pal, and Three Hundred and Thirty-six Dollars and 
Sixty-seven Cents, ($336.67), interest, making a 

~O total on the third count of the complaint of Thir-
teen Hundred and Thirty-six Dollars and Sixty-
seven Cents, ( $1366.67). 

Whereupon it is adjudged that the Plaintiff, 
National Surety Company, recover of the Defend-
ant, The Board of Education of Clifton in the 
County of Passaic, impleaded as The Board of -
Education of the City of Clifton, a body corporate, 
the slim of Ninety-one Hundred and Twenty-four 
Dollars and Sixty-seven Cents, ($9124.67), and its 

30 costs, which are taxed at the sum of Eighty-nine 
Dollars and Seventy-four Cents, ($89.74), making 
in the whole the sum of Ninety-two Hundred and 
Fourteen .Dollars and Forty-one Cents, ($9214.41). 
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Judgment entered and signed October 18th, A. 
D. 1929, at 9.07 A. M. Action No. 11303, Docket 
K, page 217. 

Lloyd B. Marsh, 
Clerk. 

State of New Jersey, } 
County of Passaic. ss. 

10 
I, Lloyd B. Marsh, Clerk of said County and 

Clerk of the Cou:n_ty Courts thereof, Do Hereby 
Certify, that the foregoing is a transcript of the 
Judgment Record, in re: National Surety Com-
pany, Plaintiff, vs. The Board of Education of 
Clifton in the County of Passaic, impleaded as The 
Board of Education of the City of Clifton, a body 
corporate, Defendant, as the same is taken from 
and compared with the original entry thereof in 
Book "B-2" of Circuit Court Judgments, for said 20 
County and now remaining of record in my Office. 

(L. S.) 

In Testimony Whereof, 
I have hereunto set my 
hand and affixed the seal 
of the said Courts and 
County at Paterson, this 
Twenty-sixth day of Octo-
ber, A. D. Nineteen Hun-
dred and Twenty-nine. 

Lloyd B. Marsh, 80 
Clerk, 

By Floyd E. Jones, 
Deputy Clerk. 
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PASSAIC CIRCUIT COURT 

National Surety Company, \ 
Plaintiff, 

vs. 
The Board of Education of 

Clifton in the County of Pas-
saic, 

Defendant. 

NOTICE OF APPEAL 

To: Frederic M. P. Pearse, 
Attorney of Plaintiff. 

Take Notice that the defendant appeals to the 
New Jersey Supreme Court from the whole of the 

20 judgment entered in this case. 

30 

William B. Gourley, 
Attorney of Defendant. 

Dated: October 5th, 1929. 
Service of the within notice is hereby acknowl-

edged this 6th day of October, 1929. 
Frederick M. P. Pearse, 

Attorney of Plaintiff. 
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(Filed November 21, 1929.) 
NEW JERSEY SUPREME COURT 

National Surety Company, a 
corporation, 

Plaintiff-Appellee, 
vs. 0 A n ppeal. The Board of Education of 

Clifton in the County of Pas-
saic, 

Defendant-Appellant. 

GROUNDS OF APPEAL 

The appellant states the following grounds of 
appeal: 

10 

1. The Court denied the defendant's motion 20 
for a non-suit as to the First Count of the Com-
plaint. 

2. The Court denied the defendant's motion 
for a non-suit as to the Second Count of the Com-
plaint. 

3. · The Court denied the defendant's 0 motion 
for a non-suit as to the Third Count of the Com-
plaint. 

4. The Court denied the defendant's motion 
for a non-suit as to all the counts of the Complaint. 30 

5. The following question put to the witness, 
John A. Doolittle was overruled: 

"Q. Can you tell us whether you found 
any rock or not?" 

6. The Court admitted in evidence an instru-
ment purporting to be the repo r t of arbitrators 
which instrument, however, was not binding upon 
the defendant because the alleged arbitrators at-

(Marked Plaintiff's Exhibit P-1.) 
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tempted to perform their duties without having 
first been sworn and made said pretended report 
without having granted a hearing to this defend-
ant. 

7. The Court directed a verdict against the 
defendant upon two counts of the complaint for 
$7788. on the ground that the pretended report of 
the arbitrators was conclusive although the same 

lO was not made according to law, for the reasons 
aforesaid. 

20 

30 

8. The Court refused to permit the defendant 
to show the amount of earth and rock excavated 
on the ground that said pretended report of the 
arbitrators was conclusive on that question, where-
as said report of the arbitrators was not conclu-
sive because not made according to law. 

William B. Gourley, 
Attorney of Appellant. 

Service of the within Grounds of Appeal is 
hereby acknowledged thfs 19th day of Novem-
ber, 1929. 

Frederick M. P. Pearse, 
Attorney of Plaintiff. 



21 
Opening 

NEW JERSEY SUPREME COURT 
Passaic County 

\ National Surety Company, a 
body corporate, 

Plaintiff, 
vs. 

Action at Law The Board of Education of the 10 
City of Clifton, a body cor-
porate, 

Defendant. 

Paterson, N. J., Sept. 26, 1929. 
Tried before Hon. Wm. B. Mackay, Judge, and 

a Jury. 
Appearances, Frederick M. P. Pearse, Esq., 

(Addison P. Rosenkrans, Esq., of Counsel), for 
20 the Plaintiff; Wm. B. Gourley, Esq., (by Albert 

Comstock, Esq.,) for Defendant. 
A Jury was duly empaneled and sworn. 
Counsel for the respective parties opened the 

case to the jury. 

Mr. Pearse-Mr. Comstock, have you the 
contract? 

Mr. Comstock-Yes, sir, I have. 
Mr. Pearse-Your Honor please, I desire 30 

to offer in evidence contract dated the 23rd 
day of August, 1921, between the Bora d 
of Education of Clifton and-

The Court-Let it be received and mark -
ed in evidence. 
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· Henry Barrett Crosby-direct 

Mr. Pearse-Have you the specifica-
tions? 

Mr. Comstock-Yes, sir. I haven't got 
the drawings. 

Mr. Pearse-I do not know who has 
them. 

Mr. Comstock-I ao not, either. 
Mr. Pearse-If your Honor please, I de-

sire to offer in evidence the specifications 
which accompanied Exhibit P-1, which all 
seem to be contained within one folder. 

Let them be marked as one exhibit P-2. 

(Marked Plaintiff's Exhibit P-2.) 

Mr. Pearse-If your Honor please, I de-
sire to off er in evidence a copy of the bid 
of for doing this 
work, called for under the contract and 
specifications. Let it be marked P-3. 

(Marked Plaintiff's Exhibit P-3.) 

HENRY BARRETT CROSBY, sworn. 

Direct Examination by Mr. Pearse: 
Q. Mr. Crosby, you are an architect practic-

30 ing your profession in the city of Paterson? A. 
I am. 

Q. Were you an architect on the school job 
for the Borough of Clifton? A. Yes. 

Q. Known as the High land Avenue school, in 
the year 1921? A. Yes . 

Q. I show you a pa per, .. dated the 19th day of 
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October, 1921, and ask you whether or not that is 
your signature? A. That is. 

Mr. Pearse-I off er that in evidence. 

The Court-P-4. 

(Marked Plaintiff's Exhibit P-4.) 

Mr. Pearse-That is all, Mr. Crosby, for 
the present. 

(No Cross Examination.) 

10 

Mr. Pearse-If your Honor please, I de-
s '.re to offer in evidence, a portion of the 
minutes of the meeting of the Board of 
Education of Clifton, apparently held on 20 
the 15th day of November, 1921; as ap-
pears on pages - 96 and 97 of the minute 
book, which is produced by the defendant; 
and as this is a puolic record, and I pre-
sume that counsel does not want it kicking 
around, perhaps I had better read these 
resolutions. 

Mr. Comstock-If your Honor please, I 
object to the introduction of these _resolu-
tions at this time. They should show first SO 
that there was an arbitration, then they can 
show what led up to that arbitration; but 
we daim ·that there was no arbitration, 
therefore, there was no validity to their 
report. Have them show the arbitration 
first; then if there was an arbitration-
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D'iscussion by Counsel 

The Court-(After argument.) I think 
I will admit it. 

Mr. Gourley-I ask an exception. 
Mr. Pearse-May I read it, without hav-

ing the book marked, since it is a public 
record, your Honor? 

The Court-You may. 
(Mr. Pearse thereupon reads resolution 

dated November 15th, 1921, to the jury.) 
Mr. Pearse-I now off er in evidence, if 

your Honor please, an instrument signed 
by Russell S. Wise, Anton L. Petersen, H. 
J. Harder, which is produced by the de-
fendant, on the demand by the plaintiff, as 
the report of the arbitrators appointed to . 
decide these questions. 

Mr. Comstock-If your Honor please, I 
object to the admission of this report, at 
this time. I think it should be shown-I 
know it must be shown-that the arbitra-
tors acted under the statute, in accordance 
with the law, before they made their report. 
Cannot go around the corner and come to-
gether and make their report. The plain-
tiff has to show that the arbitrators acted 
according to law, within the law, and then 
made the report, because it should be 
shown by them now. As a matter of fact, 
they . did not meet, as far as the record 
shows now, did not even meet, and there-
fore I object to the admission of it at this 
time. Of course the statute calls and the 
cases so hold that the arbitrators must be 
sworn, must hold their meetings and so 
forth. 
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The Court-I suppose that can be con-
nected, can it? 

Mr. Comstock-I object to the report, at 
this time, as a matter of fact, it was not 
done. As a matter of fact it was not done; 
I know it. And I move now that it is not 
properly proven for admission ; therefore, 
I object to its admission in evidence. 10

-
Mr. Pearse-If Your Honor please, it is 

admitted in the answer that there was a 
report made by arbitrators, who were ap-
pointed,-on the second count. 

The Court-It admits that two arbitra-
tors were appointed, together with an um-
pire by them, to determine whether Fail-
lace Brothers had excavated solid rock 
which rEquired blasting to remove it, that 
the said arbitrators were-who selected- 20 
that part is admitted. 

Mr. Comstock-Yes. 
The Court-(After argument.) There 

is no admission that they made a report. 
Mr. Pearse-No, but we have demanded 

that they produce the report that they did 
make, and they have produced it~ Your 
Honor please, and I off er it in evidence. 

Mr. Comstock-And I object to it on 
the grounds I have stated. 

The Court-Can't you put one of the ar-
bitrators on? 

Mr. Pearse-Very easy, if that is neces-
sary, but I do not think that is the point of 
the objection that the other side makes, as 
I understand Mr. Comstock. The point that 
he makes is that these particular arbitra-

30 
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tors were not swo_rn. That fact will be ad-
mitted on the record. 

The Court-That they were not sworn? 
Mr. Pearse~That they were not sworn . 

Our contention, however, on that point, is 
that under an arbitration of this kind, there 
is nothing in the law which requires that 

10 arbitrators, either acting at common law or 
under the terms of a contract, shall be 
sworn. That is a method which the par-
ties themselves devise, in their own con-
tract, for submitting any disputes to three 
or to two persons, one selected by each 
side, and the third selected by the two ar-
bitrators. 

20 

30 

The Court-In other words, it is not sta-
tutory. 

Mr. Pearse---'-This is not a statutory arbi-
tration, and I ref er Your Honor particular-
ly to the case in 73 law, Kaplan v. ~iagara 
Falls Ins. Company, which is a Court of Er-
ror~ and Appeals opinion, at Page 780. 
(Citing extensively from said case.) 

Mr. Comstork-(After citing Sec. 6 of 
the act concerning arbitration.) We had no 
hearing at all. I suppose you · will admit 
that, too, for the purpose of the reco~·d '? 

Mr. Pearse-If you say so. 
Mr. Comstock-Thei were not sworn, and 

there was no hearing held. 
Mr. Pearse-Well, I won't admit that 

there is anything about that, that required 
they be sworn _and hearings held. 

Mr. Comstock-Will you admit that 
there was no hearing? 
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:Mr. Pearse~! will admit that there 'was 
no -formal notice or formal hearings held, 
if counsel means, hearings where witnesses 
were examined. 

Mr. Comstock-That is what I mean . 
Mr. Pearse-No witnesses were examined. 

The arbitrators, who were experienced men, 
went to the premises themselves, and report- 10 . 

ed on what they found. 
Mr. Comstock-Then, it is admitted in 

the record that the arbitrators were not 
sworn, that they held no formal hearing, 
of which notice was sent to either party, 
and no witnesses were sworn, or represen-
tatives before them in formally consiaer-
ing-

Mr. Pearse-I do not say that no one 
was represented before them; I do not go 20 
that far. 

Mr. Comstock-You did-
Mr. Pearse-You said, "no witnesses or 

representatives were before them." 
Mr. Comstock-There was no formal 

hearing of which notice was sent to either 
party. 

Mr. Pearse~ That is right, and no witness-
es were called, sworn or examined. 

Mr. Comstock-And the arbitrators them- 30 

selves were not sworn. 
Mr. Pearse-And the arbitrators · them-

selves were not sworn. 
The Gourt-(After further extended argu-

ment.) I think I will admit it; allow you 
.an exception. 

Mr. Comstock-Exception. 

(Marked Plaintiff's Exhibit P-6.) 
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Mr. Pearse-With Mr. Comstock's per-
mission, I will omit the preliminaries-I 
want to read the finding to the jury-if you 
prefer me to read it all, I will. 

Mr. Comstock-No, if Your Honor please, 
I object to the reading from this pretended 
report of what they designate as the find-
ings. 

Mr. Pearse--The report is in evidence. 
Mr. Comstock-In other words, every step 

leading to that, I want .an exception-for-
mally to make it. 

Mr. Pearse-Oh, yes; certainly. 
The Gourt-Y es; that is in evidence now. 
Mr. Pearse-If you have any questions of 

law to raise, it has been raised, I assume, by 
. the objection to the admission in evidence. 

The Court-You objected to the admis-
sion of the report, .as I understand it, 
first-

Mr. Comstock-Yes. 
The Court -and you gave your reasons; 

then, Mr. Pearse argued what he thought 
the law to be, and then you argued what you 
thought the law to be; I admitted the report, 
and that puts it squarely on the record. 

Mr . . Comstock-I understand, it was ad-
30 mitted on the record that the arbitrators 

were not sworn and held no hearings. 
Mr. Pearse-It is. 
The Court-Yes, that is all in the record, 

that it is, with your reasons why you ob-
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jected to the intro _duction of the evidence. 
Is that so? 

Mr. Comstock-Yes. 

(Mr. Pearse then read ·portions of Exhibit 
P-6 to the Jury.) 

GEORGE H. NOBLE, sworn. 

Direct examination by Mr. Pea:rse: 

Q. Mr. Noble, where do you reside? A. 14 
Barrington A venue, Clifton. 

Q. What is your profession? A. Civil engin:. 
eer. 

Q. . What position did you occupy in the year 
1921? A. Assistant City Engineer, to the City of 
Clifton. 20 

Q. Were you familiar with the-or did you 
have anything to do with the work done in the 
building of a new school building on Highland 
Avenue, known as School No. 15, I think'? · A. l 
did. 

Q. What was that? A. Well, I maintained a 
private business or a private office of my own, and 
the contractor engaged me to take cross section-
ing of the property, that was to be graded for the 
erection of this school. 30 

Q. Yes? A. And during · the cross sectioning 
of it, we· encountered some red shale rock. 

Q. Did you measure all the red shale rock that 
was encountered in making the excavation? A. 
My assistant measured it, but I went out and looked 
at it, and decided that it was to be allowed as solid 
rock. 
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Q. Have you any original memoranda which 
you made at that time? A. Well, just the fig-
ures of the-there are the excavations, from the 
part I sectioned-that the ground the rock origi-
nated in. 

Q. Was this made at the time? A. Yes, sir, 
it was. 

Q. Looking at that for the purpose of refresh-
ing your recollection, can you tell us how many 
cubic yards of red shale rock was excavated'? A. 
There was 1,320, I believe-I have got that on an-
other paper here-in this area, there was a total 
of 2,201 cubic yards of exca vation; of that a:n.10unt 
there was-

Q. We do not want any confusion about it; l 

just want the cubic yards of red shale rock'? A. 
Cubic yards of what? 

Q. Yes, sir. A. 1,321 cubic yards. 
Q. Did you so report that to Mr. Crosby, the 

architect? A. I did. 

Mr. Pearse-That is all, take the wit-
ness. 

Cross-examination by Mr. Comstock: 

Q. Mr. Noble, what is the size of that school 
plot? A. What is the size of what? 

30 . Q. The school plot. A. The school plot is ap-
proximately 230 by 350 feet. 

Q. Where is it located? A. It is bounded by 
Gregory Avenue _and Home Plac _e; the school faces 
on Home Place. 

Q. What is the size of the building? A. The 
size of the building is 73 feet by 105 feet. 
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Q. Is tlrnt the size of it? A. That was the size 
of the foundation. 

Q. How deep are the foundations going down 7 
A. Why, I don't know just how deep the founda-
tion-(referring to paper)-I couldn't exactly say 
what the depth of the foundation is. 

Q. Gan you tell us the width of the foundation 
trench? A. Well, there was a trench for the foot- 10 
ings outside, along the boundary line of the main 
foundation-

Q. Well. A. Those footings went down 
about-

Q. Do you know how deep they were? A. 
vVell, I really cannot say ; six years ago since I 
have seen the excavation, that is the excavated 
site. 

Q. How deep was the cellar;? A. Why, I 
think, if I can remember right, it is approximate- 20 
ly about five. or six feet below the graded surface. 

Q. You are not sure about that? A. No, I 
cannot recall it just exactly. 

Q. What was the size of th~ basement, the cel-
lar? A. Well, I j.ust gave you those figur~s; that 
was the total size of the excavated building. 

Q. That is the size of the · cellar, is it, or base-
ment? A. I don't say-

- Q. Do you know? A. Well, I do not know ; I 
was not called at the time to see the foundation; all 30 
I was interested in was cross sectioning; I was not 
there during the construction _of the building. 

Q. You do not know the depth of the cellar or 
the basement, or the · depth of the foundation 
trenches, or the width of them. How can you fig-
ure the cubic yards taken out? A. That is all here 
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George H. Noble-redirect 

Q. That is what I asked you to give us. A. The 
total cubic yards of the whole site? 

Q. No, I did not ask you that. · I asked you th~ 
depth of the cellar, the width, length and the depth; 
and the foundation trenches, their width. A. I 
am telling you, I cannot give you those figures 
exactly; have forgotten exactly what they were. ,. 

Q. Did you ever measure them? A. I did not 
10 myself, no. 

Q. You, yourself, do not know how many cubic 
yards of excavation there was there, do you? A. 
Only from a checking over the figures at that 
time. 

Q. Only from what somebody else told you? A. 
From what my assistant told me. 

Mr. Comstock-I move that the testimony 
be stricken out, your Honor; he does not 

20 know, apparently, of his own personal knowl-

30 

edge, anything about it. 
The Gourt-Y ou do not know of your own 

personal knowledge? 
The Witness-I do not know of my own 

personal knowledge; I did not make any 
measurements. 

The Court-You just checked up? 
The Witness-I just checked up. 
The Court-It .will have to be stricken 

out. 

Redirect -examination by Mr. Pearse: 

Q. Who was your ·assistant? A. Edward B. 
Ulbert. 
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Q. Where is he? A. He is at-well, he has , an 
office at Crooks and Main Avenue, in Paterson. 

Q. Crooks .and Main Avenue? A. Yes, sir. 
Q. You say that he made those measurements? 

A. He 'made those measurements, yes. 
Q. Not in your presence, or when you were 

around at all? 

Mr. Comstock-He said, no. 
The Witness-Some of them. 
Mr. Pearse-I did not hear him say. 
Mr. Comstock-He did. 
The Witness~He did not make all of them 

in my presence, no. 

Q. What was the basis from which you ar-
rived .at the determination that there was 1,321 

10 

cubic yards of red shale? 20 

Mr. Comstock-I object to that. 
The Witness-What he had measured oui 

and brought me to look at, to see whether ! 
had allowed for loose or solid rock. 

The Court-In other words, what he told 
. you? 

The Witness-Well, he told me, that he 
encountered rock in that stretch, and he 
brought me out . to pass- :w 

The Court-I mean it is all based on what 
he told you. 

Mr. Pearse-If your Honor please, I will 
withdraw the witness and pray the Court's 
indulgence, in an effort to get this other 
man, before the case is over. I perhaps 



'r 

34 
Henry Barrett Crosby-direct 

ought to apologize to Court and counsel, but 
I understood these were measurements -made 
by Mr. Noble himself, and not from what 
somebody told him. 

(Witness withdrawn.) 

10 HENRY BARRETT CROSBY, Recalled. 

Direct examination by Mr. Pearse: 

Mr. Comstock-There is no dispute as to . 
that, Mr. Pearse? 

Mr. Pearse-If that is admitted, that will 
avoid the necessity of my asking Mr. Cros-
by questions. 

Mr. Comstock-Yes, that is. 

Q. I want to ask you this question: Can you tell 
us whether or not, you gave a final certificate on 
this job? A. I believe I did, yes. 

Mr. -Comstock-What was the answer? 
Mr. Pearse-I believe I did; yes. 
The Witness-My recollection is, . that I 

did. 
Mr. Comstock-I will ask counsel on the 

30 · other side, if they have it. 
Mr. Pearse-I never saw . the final certifi-

cate; the final payment was twenty thou-
sand, we paid eighteen and retaiµed two. 

Q. You recommended the final payment of 
$20,000, Mr. Crosby? A. I have forgotten whe-

. ther we retained two thousand dollars out of that, 
or not. 
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Q. Well, it is .admitted on both sides, that hvo 
thousand dollars was retained? A. Yes; two thou-
sand, they had their final payments up to two; that 
is all. 

Q. Will you tell us, whether or not there was a 
substantial compliance with the terms of the con-
tra ct by the National Surety . Company? 

Mr. Comstock-I object to that, it is not 
material at all in this case. 

Mr~ Pearse-I want to show that the work · 
was substantially done. 

Mr. Comstock-Well, the facts are that 
· you got eighteen thousand, we kept two, to 
make good the defe.ds, you consentel that 
we should keep two, for that purpose. 

10 

Mr. Pearse~If your Honor please, I do 
not want to get into any controversy over 20 
this thing; I want it perfec~ly clear, that 
the contract was substantially performed, 
and that we· are entitled to two thousand 
dollars more, which we have not been paid, 
I assume it is really .a matter of defense, as 
to whether or not there were defects, 
which they were justified in spending any 
part of these two thousand dollars, or all 

·~ of it . .. 
The Court-Apparently there · is no dis- 30 

pute as to the substantial performance, with 
the exception, however, that they did re- · 
tain two thousand dollars, which I presume, 
as a defense, they are going to show how 
they used it. 

Mr. Pearse-Very well. I want to have 
it perfectly clear on the record, however, 
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by the testimony of the architect, that there 
was a substantial co:qipliance, and that 
there was a consent by the National Surety 
Company for the retention of two thousand 
dollars to make sure that the work l wras 
properly performed. 

Mr. Gourley-That is the matter, whe-
ther those two thousand dollars were suf-
ficient or not. How could there be a sub-
stantial compliance, if two thousand dollars 
were not enough? 

Mr. Pearse-I do not say that. 
The Court-I do not think the matter is 

disputed, so far as the performance of the 
contract is concerned, and he gave a fin2J 
certificate, but the def end ant retained two 
thousand dollars for certain purposes. It 

• may be a substantial compliance when only 
two thousand dollars are retained . out of . 
$131,000. 

J\ff.u'. Gourley-Of course, it costs us more 
than five thousand to make it good, as a 
ma tfer of fact. 

The Court-As I understand, it is . a de-
fense, that you used the two thousand dol-
lars for defects of some kind or other. 

Mr. Pearse'-Very well, sir, if that is the 
30 understanding, I have no further questions. 

Cross-examination by Mr. Comstock: 
Q. Mr. Crosby, .as to the two thousand dollars, 

which was retained, you gave no certificate for the 
payment of that, did you? A. I do not remember 
having done so. 

Mr. Pearse-I offer in evidence, if your 
Honor please, a letter dated the 13th day 

......... 
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of February, 1924, signed by Mr. Crosby, 
and addressed to Mr . Comstock, in refer-
ence to the retention of-with reference to 
this work, and unless you object to it, I 
will-

Mr . Comstock-Put them all in. 
Mr. Pearse~ Yes, I am going to put all 

three of these in. 
(Marked Plaintiff's E:xhibit P-7.) 
Mr. Pearse-I now offer in evidence, let-

ter of the National Surety Company, dated 
the 21st day of February, 1924, and signed 
by an attorney of the National Surety Com-
pany, and ~.lso addressed to Mr. Comstock, 
w horn I think, for the purposes of the rec-
ord, it ought to appear, was occupying what 
position at that time? 

10 

Mr. Comstock-I was counsel for the 20 
Board of Education . 

(Marked Plaintiff's Exhibit P-8.) 
(Exhibit P-7 and P-8 read to the jury.) 
Mr . Pearse-It is admitted, ladies and 

gentlemen, that we got the eighteen thou-
sand. That is all. Now, do you want to 
ask Mr. Crosby any questions? 

Mr. Gourley-No, no more than w~ 
have . . 

Mr. Comstock-I will ask one question. 30 

Q. Mr. Crosby, do you know what those de-
fects spoken of, were? A. I do not remember, I 
think there was some painting, odds and ends, to be 
done. 

Q. Eh? A. Painting and odds and ends, some 
touching up to be done. 

Q. You do not remember? A. I do not remem-
ber what they were, no. 
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Redirect examination by Mr. Pearse: 

Q. Mr. Crosby, in order to furnish you with 
that information, which counsel desires, I call your 
attention to a paper and .ask you whether or not 
that is a letter dated January 22nd, 1924; written 
by you to the National Surety Company; isn't it'? 
A. Yes. · 

·Q. For the purpose of informing them as to 
what those minor repairs were? A. Yes, sir; 
that was written from my office. 

The Court-Did that list them? 
Mr. Pearse-Yes, sir. 
The Court-What exhibit is that? 
Mr. Pearse-I haven't had it marked yet; 

I did not have the opportunity of getting it 
in, until counsel asked the question. 

Mr. Comstock-I would like to ask a ques-
tion. 

Mr. Pearse-Do you want to cross-examine 
him on that? 

Mr.- Comstock-Yes. 
Mr . Pearse-I will let you have it. Mark 

that for identification, please. 
(Paper marked Plaintiff's Exhibit P-9, for 

identification.) 

Recross examination by Mr. Comstock: 

Q. Did you dictate this letter, Mr. Crosby? A. 
It is signed by my superintendent, Mr. Worall. 

Q. And signed by him, you sa.y? A. Dictated 
and signed by him, I think. 

Q. Did you go down to the school to examine-
A. Yes, I did, that-
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Q. And picked out these defects? A. I think 
he and I went down together. 

Q. But you went down · yourself? A. Yes, 
sir. 

Q. Now, do you know w h.ether there are any 
more defects than these that you have pointed out, 
developed afterwards, do you know of that? A. 
Not that I know of, no. 10 

Q. Did you go down to the school to examine 
afterwards? A. Yes, sir, I did. 

Q. When? A. Well, I don't remember now, the 
date. 

Q. Do you know whether or not the bonding 
company ever attempted to make good these? A. 
I think that was under the-no-my superinten-
dent; I do not think I went down after that. 

Q. You do not know whether the bonding com-
pany endeavored to make these good, or not? A. l 20 
understood they had. 

Q. You understood they had, or did the Board 
of E'ducation hire someone to do that? A. I do 
not know anything about that. 

Q. And paid them out of the two thousand dol-
lars? A. No, I do not know that. 

Q. You have no estimate here of what those re-
pairs would cost? A. No. 

Q. You do not know? A. No. 
Q. You do not know what they actually did cost'? 30 

A. No. 

Mr. Comstock-I object. 
Mr. Pearse-I now offer the letter in evi-

dence. 
The Court-Let it be received. 

~I 
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(Marked Plaintiff's Exhibit P-9, and read 
to the jury.) 

MT. Pearse-That is all. 

Mr. Pearse-If your Honor please, that 
is the plaintiff's case, with the exception of 
the witness that we would like to produce 
in reference to the cubic yardage of the 
point of what was classified as rock, en-
countered in the excavation. We have been 
surprised by the testimony of our witness, 
Mr. Noble, having -been previously informed 
that it was his own measurements, and I am 
wondering if it could be possible for the de-
fendant to go on with its case, and permit 
us to pxoduce that testimony, if we can pro-
duce it at a later time ;-I mean today ;-I 

20 do not mean some other day; we have al-
ready sent for this witness. 

The Court-When do you expect him? 
Mr. Rosenkrans-We have no informa -

tion as to that; Mr . Noble is out after him 
now . 

The Court-Well, if he could be here by 
one o'clock, we could take a recess now. 

Mr. Rosenkrans-Well, we will try to get 
him here. 

30 The Court-Because I do not think Mr. 
Comstock wants to go on with his case. 

Mr . Comstock-There are three counts , I 
think, four counts; I would like to make a 
motion for a non-suit as to some of them . 

The Court-Three counts? 
Mr. Pearse-There are three counts. 
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The Court-Aren't the first and second 
based on the same claim? 

Mr. Pearse-Yes, sir. 
Mr. Comstock-Some sum of money. 
The Court-Just a matter of pleading, 

isn't it? 
Mr. Pearse-One is what might be called, 

on account of the contract, and the other is 10 
the arbitration. 

The Court-They really call for the same 
claim. 

Mr. Comstock-The same amount of mon-
ey. 

The Court-Yes. The second count in-
volves-

Mr. Pearse-The award. 
The Court-The first and second count~ 

a.re for the sum of five thousand odd dollars. ,20 
And the third count-there are only three 
counts. 

Mr. Comstock-As to the second count, I 
ask for a non-suit, on the ground that the 
count is based entirely upon an award of 
arbitrators, and it appears now that th .\ 
arbitrators were not sworn according to the 
statute to perform their duties; they held 
no formal hearing at which we· were in-
vited to be ~present, and we had no oppor- 30 
tunity to produce before the arbitrators any . 
witnesses to show our side of the controversy 
and that therefore, the award is of no avail; 
and on that ground I ask for a non-suit. 

The Court-Practically the · same motion 
made on the offer to produce in evidence 
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the report; I will deny the motion, annw Jou 
an e.'>:-Cf:ption. 

Mr. Comstoc}{-Now. as to the third count, 
I ask for a non-suit. 

The Court-That is not pleaded ye i.. 
Mr. Comstock-The third is. 
The Court-Oh, yes. The third count 

asks for the return of the two thousand doL 
lars. It appears, under the evidence, th,-:tt 
they are not entitled to the return of two 
thousand dollars; it appears that they are 
entitled only to the return of what is left of 
the two thousand. What are you _going to 
leave for the jury to say on their prima fade 
case th at the re is left ? 

The Court-Well, that is up to the jury. 
Mr. Comstock-How can they find what 

these items cost? It is up to them to find 
what these goods cost and the defects, and 
the balance asked from us. Suppose I put 
in no defense a,t all to that? They are only 
entitled to wat is left after we make them. 
I think that is understood . 

The Court-If there is · no proof that it 
cost anything to make them, then they 
would get the two thousand dollars from the 
jury. 

Mr. Comstock-But there is no evidence 
as to the cost. 

· The Court-They were only minor ones 
that is the evidence that the jury might 
draw from, that they were not worth con-
sidering. (After argument .) No, I think 
it is a jury question. 

Mr. Comstock-I will ask an exception . 
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'The Court-I will deny the motion. You 
may have your exception. 

Mr. Comstock-I ask for a non-suit, as to 
the first count, on the ground that they have 
not produced the architect's certificate, al-
leged in the complaint; they have produced 
no architect's certificate showing what exc~ 
vation was made. There is .the certificate, 10 
if your Honor wishes to look at it, nothing 
about what excavation. 

The Gourt--:-Five thousand, two hundred 
and eighty-

Mr. Comstock-What for? 
The Court-Extra work. 
Mr. Comstock-What is the extra work ·t 
The Court-That was the excavation, l 

presume. 
Mr. Comstock-I know you presume so, 20 

but · that is not the proof. 
· The Court-I think there is sufficient evi-

dence before me, on that score. 
Mr. Comstock-I ask for an exception. 

The Court-Besides the certificate, to war-
rant it being held by the jury. 

Mr. Comstock-I ask for an exception. 
-The Court-You may have it. 
Mr. Comstock-Now, on the further 

ground, it is, there may be some question, SO 
if your Honor says, and as Mr. Pearse says, 
it is a certificate for extra work, then they 
are not entitled to this extra work, because 
it was not agreed upon, in accordance with 
the requirements of Section Four of the con-
tract. 
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The Court-I will deny the motion on 
that. 

Mr. Comstock-Did your Honor read that 
section? 

The Court-Yes. 
Mr. Comstock-No extra work shall be 

done without complying with certain condi-
tions of tha.t section, requiring a written or-
der, signed by the owner, and no such order 
has been produced. 

The Court-I will deny the motion; allow 
you an exception. 

Mr. Comstock-I will ask an exception. 
The Court-Yes, you may have it noted. 
Mr. Comstock-Now, if - your Hono1· 

please, I ask for a non-suit as to .all of the 
counts on this ground; that the school law, 
Section 129, as amended, in 1928, provid-
ed no contract for the erection of any pub-

. lie school building or any part thereof, 
shall be made until after the blueprints 
therefor have been submitted to and ap-• 
proved by the State Board of Education, a 
copy of the plans and specifications as pro-
vided shall be filed with the State Board of 
Education, and a copy of the contract for the 
erection of the whole or any part of the 
school building-shall be filed with the secre-
tary of the State Board of Education and 
there is no proof that the contract was ap-
proved by the State Board in this case ( Cit-
ing of Fletcher vs. Board of Education, 85 
New Jersey Law, at page one) . 
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The Court-I think I will deny the mo-
tion, and allow you an exception, Mr. Com-
stock. We will now take a recess until one-
thirty. 

(Noon Recess.) 

September 26, 1929; 1 :30 P. lYl. 10 

EDWARD B. ULBERT', sworn. 

Direct Examination by Mr. Pearse: 

Q. Mr. Ulbert, what is your profession 't A. 
Engineer and surveyor. 

Q. With whom were you associated in the year 
1921? A. In 1921, I was connected with Mr. 
Noble. 

Q. Do you recall making some measurements at 
the Highland Avenue school in Clifton, in the lat-
ter part of that year? A. Why, I had made some 
measurements; I do not remember just what time. 

Q. During that year, however, while the build-
ing was in the course of erection? A. In the course 
of erection; yes, sir. 

20 

Q. · Will you tell us whether or not that is a 
plotting that you made at the time of the measure-
ments, that you had taken in this vicinity ·t A. 30 Those are my figures. 

Q. Is this plotting too? A. Yes. 
Q. In other words, it is all in your handwriting ·t 

A. Yes, sir. 

Mr. Pearse-May I have that marked for 
identification? 

(Marked Plaintiff's Exhibit P-10, for iden-
tification.) 
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Q. Did you make certain measurements the r e, 
at that time ? A. I did. 

Q. Will you tell us whether or not, that is the 
paper which records the measu rements, in your 
own handwriting? A. That is my handwrit ~n::r,; 
yes, sir . 

Q. Does that record the measurements taken by 
you at that time? A. It does. 

Mr. Pear$e-May I have that marked for 
identification? 

(Marked Plaintiff's Exhibit P-11, for iden -
tification.) 

Q. After you ha.a made .- these measurements, 
with whom did you confer, or to whom did you sub-
mit those figures? A. Why, I submitted these fig-io ures to Mr. Noble. 

Mr. Pearse-Take the witness. 

Cross-examination by Mr. Comstock: 

Q. Where is the school located? A. Why, on 
Gregory Avenue. 

Q. What other street? A. Gregory Avenue 
near Highland Avenue. 

30 Q. What street does it face on? A. Gregory 
Avenue. 

Q. Is the lot , the same grade with Gregory Ave-· 
nue? A. -At the present time? 

Q. At the present i1ime. A. I haven't been 
over there in a good many years ; I do not remem -
ber whether it is or not. 

Q. Was it at the ijme you were there? A. 
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Why, I believe there was a. bank there, of five or 
six feet. 

Q. Terrace'? A. Terrace; yes, sir. 
Q. How large is the plot; what is the dimen-

sions? A. That I do not remember. 
Q. Got no memorandum of it? A. Nothing on 

it; no, sir . 
Q. How deep were the trenches? . A. I do not IQ 

remember. 
Q. Got no record of it? A. No, sir. 
Q. How wide was it? A. I couldn't say. 
Q. Got no memorandum of that? A . . No, sir. 
Q. How large was the cellar or basement'? A. 

1 do not remember. 
Q. No record of it? A. No, sir. 
Q. Do you know how deep the cellar was dug ·t 

A. I do not remember that. 
Q. You don't remember much about it, do you 't 20 

A. Why, it is about eight years ago, and I have 
no records on it, and I do not remember what was 
done. 

Q. What are these records you just referred to ·t 
A. They are in my handwriting. 

Q. Do you kriow what they are? A. They are 
;,, sketch of the are a measured up at the time the 
work was .done. 

Q. Are of what? A. Of the measurement of 
the rock. 

Q. Of the trenches ? A. No, sir; no trenches 
shown here. 

Q. Is the cellar shown? A. It shows the out 
line of the school, but does not show any part of 
the cellar. 

Q. _ What part of the plot does it show ? A. It 
~hows the area of ground, which would be on the 

30 
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righthand side of the school, showing the contour 
and cross sections taken at that time. 

Q. How long is that side of the lot? A. 134.66 
on one side, and fifty feet on an angle, and then 

_ the whole plot, about 234 feet long. 
Q. Now, can you tell us how many cubic yard _s 

of excavation was made there? A. I couldn't tell 

10 you that, now. 
Q. Your record there doesn't show that'? A. 

There is one record here, shows that, yes. 
Q. What does it show? A. It shows there mea-

~.urements · of 2,200 yards, which doesn't seem to be 
the final-it just says here, the area computed. 

Q. The area is not computed? A. I say here it 
shows the area which was computed here. 

Q. What was the area? A. The area is 19,812 
square feet by an average of a three foot cut which 

20 makes 2,201 cubic yards. 
Q. Where was that? Was that for the founda-

tion, cellar, or basement? Where was that? Was 
that for the foundation, cellar, or basement? Where 
was it? A. Why, that shows it was just on the 
property to the south of the school; it doesn't in-
clude any trenches, as far .as I can see here. 

Q. Doesn't include any excavation then'? A. 
E'xcavation of what? Trenches? 

Q. Yes. A. It doesn't show any excavation or 
30 trenches. 

Q. Or the cellar? A. No cellars. 
,Q. No basement? A. No basement. 
Q. All it shows is the grade, I suppose? A. 

Yes, sir. 
Q. Got nothing to show the trenches or the cel-

lar ? A. No, sir ; not according to this sketch. 

Mr. Comstock-That is all. 
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GEORGE H. NOBLE, recalled. 

Direct Examination by Mr. Pearse: 

Q. Mr. Noble, I call your attention to Exhibit 
P-10 and P-11 for identification, and ask you whe-
ther or not you have ever seen these before? A. l 
have. 

Q. By whom were they given to you? A. Mr. 10 
Ulbert . 

Q. Now, after these figures were compiled, will 
you t ell us what you did with reference to ascer-
taini ng in the area which is described on these two 
exhibitis, th e quantity of rock encounte r ed? 

Mr. Comstock-Now, I object to that, if 
the Court please, unless he confines it to t ~·1e 
grading, which he says does not show either 
t he excavation for the cellar or foundation. 20 · 

The Court-Well, we had better find out; 
if he doesn't know anything about that-

Mr. Pearse-If your Honor please, 1 do not 
quite see counsel's point, · because this was 
work which we· are claiming compehsation 
for, was part of · the contract which we had 

. to· perform and this excavation was a part 
of the labor which we were called upon to do. 
I think it will he developed by this witness, :w 
that it is true that it was not in the founda-
tion, that was not where it was encountered. I 
will let the witness describe first what area 
is comprised within this sketch . 

Mr . Comstock-I object to that. The pre-
vious witness ma.de this memorandum and 
he testified to what it was. 
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The Court-Well, he may be able to re _:d 
them. 

Mr. Pearse-Yes. 
The · Court-If he knows, if he can read 

them. 
The Witness-Yes. 
Mr. Pearse-May I ask another ques-

tion? 

After these papers were handed to you, did 
you make a personal inspection of the ground with 
Mr. Ulbert? A. I did; I made it before they were 
handed to me, and after they were handed. 

Q. Just tell us what is the location which jl\ 
comprised within th-2 area which you v1ere speak --

ing of? A. The entire area of the school building 
is 350 feet, on Home street, 246 feet on Gregory 

2o avenue, and it takes a jog on Home street for 
100 feet, and then extends-I should say, I think 
easterly direction of fifty feet, and then goes over 
a distance of 134.66, which made the entire plot 
that was bought by tl:1-e school-Board of Education 
for school purposes. On the right hand side of 
this plot j that is, I think, if I have got my bearings 
right, is the easterly side of the lot, it was terrace d 
about 5 or 6 feet; on the Gregory ave. side of the · 
lot it ran down quite a drop, from an elevation of 

!W 1.29' to an elevation of 1.10, which is about nineteen 
feet. What was excavated on the righthand side 
of the building, for instance, facing the school, was 
filled in on the lower part of the lot, on the Gre-
gory avenue side, making the lot · level. It was rn 
stripping this terraced part on the righthand side 
of the lot, that the rock in question was encoun t er-
ed, and that is the only portion of the plot that the 



51 
George II . N oble-direct 

rock was encountered on. The r e was no rock in the 
foundation of the school, or no rock in the footings 
or tr enches. Mr. Dibert, w}:en he found the ro 2k, 
there, he came in and told me about jt, because-

Mr . Comstock-I object to what he tolct 
you. 

The Court-Yes. 
The Witness-(Continuing)-1 

told me~ 
Mr. Comstock-Never mind. 

·a h 10 Sal, e 

Q. Did you see the rock there? A. Yes, sir; 
that is what I went out to see. 

Q. You went out and you did see· it? A. Yes, 
sir; and we went over the amount of the grading 
that was there, and we estimated what the quanti-
ties were. 20 

Q. On that estimation, what percentage of it 
was rock ? A. Well, we figured about 60 per cent. 

Q. Sixty per cent of how many cubic yards? A. 
of 2,201 and three-tenths cubic yards, the total ex-
cavation in that area. 

Q. Which as a matter of calculation is 1,321 
cubic yar ds? A. 1,321 cubic yards. · 

Q. Will you tell us whether or not that was ex-
cavation which the contractor was called upon to do 
under th e terms of his contract · and the specifica- BO 
tions? 

Mr. Comstock-I object, to that, if the 
Court please; the specifications and the con-
tr act speak for themselves. _ 

Mr. Pearse-But the· specifications are in 
evidence. 

Mr. Comstock-That . is the point I raise. 
Mr . Pearse-I will withdraw the question. 
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Q. That is within the area of where the school 

was? A. It was; yes, sir. 

Mr. Pearse-I now offer these two papers 

in evidence. 
The Court-Let them be received. 
(Plaintiff's Exhibits P-10 and P-11, for 

identifica.tion, marked Plaintiff's Exhibits P-

10 and P-11, in evidence.) 

Cross-examination by Mr. Comstock: 

Q. I understand that none of this rock was in 

the cellar or foundation A. No, not in the cellar or 

foundation. 
Q. What street does the school face · on'? A. 

The school faces on Home Street, and one end of it 
is down toward Gregory Avenue. It sets back as 

20 far, almpst, from Home Street, as it does from Gre-

gory. 

30 

Q. It faces on Home Street? A. It faces on 

Home. 
Q. Sure of that?' A. Yes. 
Q. How far does it front on Home Street? A. 

How far is it from Home Street? 
Q. How far does it face on Home Street? A. 

Why~ it is 162 feet, I think, is the over-all length 

of'it. 
Q. · It is on a corner, isn't it? A. No, it is. not. 

Q. What do you say about Gregory Avenue? A. 

Well, it sets in from Gregory Avenue and it sets in 

from Home Street. It is about,. I should say, pro-

bably if I can remember rightly, might be eighty 

feet in from Gregory Avenue and about a hundred 

feet in from Home Street. 
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Q. Don't it face on both streets? A. The end 
of it faces-

Q. I mean the building. A. Oh, the buildipg 
is a corner building, yes. . 

Q. How many feet of it is on Gregory Avenue? 
A. Gregory A venue? About 240 some odd feet. 

Q. How many feet on Home Street? A. Three 
hundr ed feet to a jog, then goes a hundred feet, 10 
then a jog of fifty feet, and then it goes back, and 
meets this back line. 

Q. I said, how many feet front on Home Street? 
A. The plot or the school? 

Q. The plot. A. 350 feet. 
Q. Have you read the specifications of this 

school? A. I have not, to my knowledge. 
Q. What is the difference between grading and 

excavat ion? 
20 

·. Mr. Pearse_:_! object, not being material, 
as l_ong as the contractor was _called upon to 
do it. 

Mr. Comstock-He has told us both 
things; I want to see what he classifies as 
the difference between the two. 

Q. What is grade and what is excavation? 

Mr. Pearse-I object, if your Honor please . . 80 
I do not see how that enters in it. 

The Court-Admitted. 
Mr. Pearse-Your Honor will allow me an 

exception? 
The Witness-Grading and excavation, 

both come under the same heading. 
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Q. I say, what is the difference between them'! 
A. Excavation is removing the dirt ; grading is 
bringing up to grade, bringing the low spots up to 
grade, with what you have excavated from the high 
spots. 

Q. ~xcavation inch1des the cellar and trenches , 
doesn't it? A. Yes,-

10 Q. And the grade-

20 

Mr. Pearse-Let the witness finish. 
Mr. Comstock-He had; he said, yes. 
Mr. Pearse-He had not finished. 

Q. That grading includes the entire plot; is that 
right? A. Grading includes the entire plot. 

Q. How much grading was necessary on this 
plot outside of the cellar and trenches? A. Why-

Mr. Pearse-I object, if your Honor please, 
unless it appears he is speaking of some are a 
inside of the plot, included by the building 
itself. 

Mr. Comstock-I am speaking about the 
entire plot. 

The Court-Didn't your evidence go to ex-
cavation outside of the building itself? 

Mr. Pearse-I think it does, yes; I will 
· 30 withdraw my objection. 

Q. How much of it is included in grading out -
side of the cellar and trenches? A. Well, there is 
one paper there, I have got it on, if you will let 
me see it. Get that, it is the yellow paper there, I 
think; that is it. Mr. Pearse, that yellow pape r 
over there. 

Mr. Pearse-I beg pardon. 
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A. (Continuing) Th e total amount of excavation 
on th e whole plot was 5',30J.84 cubic yards. 

Q. What does that include? A. That include3 
all excavation of that, which came oat of the foun-
dation and footing. 

Q. From the cellar? A. Yes, sir. 
Q. Now, there vvas no rock in the · cellar founda-

tion, was there? A. There was not. .1 O 
Q. How much of this-how many cubic yards · 

of grad ing was there outside of the cellar and the 
trench es? A. Well, I haven't got it separated that 
way; I have got it here, the total; in the area whe~re 
the rock was there was a total of 2,201 and three-
tenth s cubic yards of excavation, that is, includ- , 
ing rock and dirt; of that 60 per cent was hard rock. 

Q. Were you there, when it was excavated? A. 
What is that? 

Q. Were you there when they were excavating? 2() 
A. At times, I visited the site, from time to time. 

Q. Did they do any blasting? A. No. 
Q. How did they get this rock out? 

Mr. Pearse-I object, not being . material, 
your Honor please; this witness is called for 
the purpose of testifying as to the number of 
cubic yards of rock which were encountered 
by the contractor. The arbitration commit-
tee to which the proposition was submitted . 8_0 
specify what was and what was not rock, 
and is binding upon the parties, and there-
fore, any opinion by this witness as to what 
was or was not rock is not material, further-
more, it is not proper cross examination. 
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The Court-No, I do not think his opinio n 
is evidential. 

Mr. Comstock-I did not ask him for his 
opinion. He said, he was there, and measure d 
this rock. Now, I want to test whether he 
was there or not; for instance, did he see the m 
doing it; how did they do it; that is prope r 
cross examination . 

The Court-Testing his credibility? 
Mr. Comstock-Yes. 
The Court-I will permit it, for that pur-

pose. 

Q. How were they getting this, what you call 
rock, out? A. What is that? 

The Court-How were they getting the 
rock out? 

The Witness-Why, they took the rock 
out with a steam shovel. That is, they caught 
the piece of the steam shovel got it under it , 
and jerked it, broke it off in big layers, some 
of it came off half the size the contents of 
this desk. 

Q. Was that what you call shale? A. No-

Mr. Pearse-I object to that question, if 
your Honor please, what they call it. Counsel 
is now asking for definitions and not confin-
ing himself to the credibility of the witness . 

The Court-Well, he said rock and I sup-
pose he can ask him what it was. Wha t do 
you mean by rock? 

Mr . Pearse-If your Honor please, I sub-
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mit that that does not test his credibility. 
As to what was rock, has already been .. deter-
mined by the arbitrators and it is not for 
this witness to express an opinion in order 
to test his credibility . 

The Court-He may say , whether or not 
he was actually there, if he actually saw it, 
whether he did see solid rock or shale or 10 
something, or what it was , that might test 
his credibility. 

Mr . Pearse-The question was: what do 
they call shale. 

The Court-No, what did you call shale. 
Mr. Comstock-That is right. 

Q. What do you call shale? 

Mr. Pearse-My argument is that counsel 20 
is asking for definition of a certain thing 
fr om this witness, not testing his credibility . 

Mr. Comstock-I will withdraw the ques-
t ion; frame it to suit your convenience. 

Q. Do you know what shale is? A. I do. 

Mr. Pearse-I-
Mr. Comstock-The objection is too late. 
Mr . Pearse-I do not object to it; I had 30 

just said I-

Q. Do you know what rock is? A. I do. 
Q. Do you know what solid rock is? A. I do. 
Q. Now, you say you were there at the school 

sit e? How many times? A. Probably a dozen 
tim es in the course-
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, Q. You were there twelve times? A. Yes. 
Q. In what year? A. 1921. 
Q. Now, do you recall what month you went 

there first? A. Why, it was in the late ,, summer 
-I do not know whether it was the latter part of 
August or the beginning of September; it was in 
the summer of that year. 

10 
Q. What were they ~oing at that time? A. 

Well, the first thing that was done-
Q. What were they doing the first time you 

went there? A. I went there before they arrived. 
If you want to know how, I will say the contra)c-
tors or anyone else, interested in the job, I was 
there first with Mr. Ulbert and our field party. 

Q. Why did you go there? A. Just to look 
over the site with them. 

Q. What? A. To look over the site with them. 

20 Q. For whom? A. If the job was given to my 
office to you. 

Q. Who gave the job to you? A. The con-
tractor. 

Q. Felice , Brothers? A. I guess it was Felice 
Brothers. 

Q. You mean the contractors who were build-
ing the school? A. Why, yes, they had the entire 
contract. 

Q. You say they hired you, your firm? A. Yes. 

30 Q. What for? A. To cross section and give 
grade stakes for the excavator. -

Q. Th~n you went there to do that? A. Yes. 
Q. You did not see any rock then? A. Not 

when we laid out the ground, no. 
Q. When was the first time you went there for 

the purpose of seeing _ the rock? A. Well, after 
the survey stakes were put in, that is what I mean, 
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the stakes that form the boundary of the plot, the 
dir t that was e_xcavated, part of that was covered 
with a dense growth of underbrush, and after that 
was cleared off, why, there was a:n outcropping- of 
rock that I noticed there, but I, at that time, did 
not know what the quantities of it were. 

Q. You went afterwards to ascertain what the 
quantities were? A. When they were stripping 10. 
it; yes, sir. 

Q. Whom did you go for then? A. Mr. Ul-
bert came in for me and said, that there was rock . 
out th ere and he would like for me to go out there 
to check how much of it would be allowed the con-
tra ctor. 

Q. There is no secret about whom you were em-
ployed by, is there? A. No, none at all. 

Q. It was Faillace Brothers? A. It was Fail-
lace Brothers; I imagine that is the contractor. 20 

Q. They wanted you to go there to see the rock, 
didn 't they? A. They did not ask me to go to see 
th e rock at all; it was Mr. Ulbert. 

Q. What did you go there for, just curiosity'? 
A. No, Mr. Ulbert came and asked me to go out 
th ere, to ask how much of the excavation he would 
allow for rock and how much for ordinary excava-
ti on. 

Q. And you looked it over? k And I looked 
il over. 30 

Q. What were they doing then, at that time? 
,A. The shovel was working there at that time. 

Q. Working where? A. They were working in 
th is area that this excavation was coming out of. 

Q. Was that the cellar? A. No, sir; it was to 
th e right of the building. 

Q. The trenches? A. No, sir. 
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.Q. Wasn't the cellar and trenches the depressed 
excavation? A. It was included in the general 
excavation but not in the section I am speaking of 
now. 

Q. I understood you to say the shovel was work-
ing at the depressed excavation? A. Apparently, 
just take that plot, I can follow you at the same 

10 
time .you are asking me questions. There is the 
whole building there. 

Q. Just answer my question. A. Yes, sir. 
Q. I just want to know where the steam shovel 

was when you got there? A. The steam shovel 
was working on this embankment, to the right of 
the school site. 

Q. Was it in the trenches or the cellar? A. 
No, sir. 

Q. They was doing the grading? A. It was 

20 the depressed part of . the cut. 
Q. • You saw rock there? A. Yes, sir. 
Q. What was the color of t? A. Red. 
Q. Sand stone you mean? A. Well, red rock 

is a formation of sand stone ; it is classified in the 
sand stone group. 

Q. It wasn't sand stone, however? A. No. 
Q. Was it shale? A. No. 
Q. What is shale? A. Shale is limestone ledge 

rock but this was not limestone; it -came in solid 
30 ledges. 

Q. Was it blasted? A. No, it was in ledges or 
shales. 

Q. Did the steam shovel pick it up? A. The 
steam shovel happened to get under it, because 
the way the grain of the rock was running, he was 
able to get in under it and jerk it off; then jerking 
his bucket of his shovel, he broke it off. 
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Q. Then they transferred it to trucks? A. To 
tr ucks and then right on down to the other end of 
th e plot, and dumped it in where they were filling 
in there . 

Q. Used it in the filling? A. Yes . 
Q. That was all ln the grading? A. That was 

all in the grading contract, as far as I know. 

Mr. Comstock-That is all. 
Mr. Pearse-Plaintiff rests. 

( The Plaintiff Rests .) 

Defendant's Motion for Non-suit continued. 
Mr. Comstock--'-If your Honor please, I ask 

for a non-suit on the additional ground, as 
to the two thousand dollars, that there was 

10 

no architect's certificate produced to show • 20 
two thousand dollars owing the plaintiff. 

The Court-I think that is the counter 
charge. 

(Extended argument.) 
The Court-I think there is sufficient evi-

dence here to show that there was an archi-
. tect's certificate issued, even if it has not 
been produced, apparently, has been lost. I 
think there is sufficient evidence to . show it, 
and to show, perhaps what you might say' 80 
was the waiver on the part of the Board of 
Education , even if there had been no certi-
ficate issued to the effect that they agreed 
that there was a $20,000 payment due to 
the Surety Company-that the Surety Com-
pany was entitled to that, and they just 
gave them $18,000, and retained $2,000. As 
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a matter of fact, they agreed to it by com-
plying with the contents of that letter. 

Mr. Comstock-And we gave them the 
eighteen thousand, you mean? 

The Court-Yes. 
Mr. Comstock-I will ask an exception, 

your Honor, please. 
The Court-Yes, you may have it . 
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DEFENDANT'S CASE 

Mr. Comstock-Now, I have here several 
witnesses for the purpose of showing that 
there was no rock, such as described in the 
specifications, encountered on this job. I 
think there are twelve witnesses, some of 
whom are engineers, some of whom are not; · ~O 
but in view of the ruling of your Honor, with 
r espect to the arbitration, it is a question of 
what the issue is in respect to that, if this 
arbitration is conclusive, I cannot attack it, 
if you say it is conclusive; and, why, then I 
canpot put this testimony in. 

The Court_:_(After argument) Well, prob-
ably not; the only issue is as to the third 
count in the complaint, on the two thousand 
dollar item. 20 

Mr. Comstock-Yes, this is the way I look 
at it . I would like to produce one witness at 
least to make the formal off er of proving it. 

The Court-Yes. 
Mr. Comstock-Then you can overrule it, 

and I will take an exception. 

JO HN A. DOOLITTLE, sworn: 

Dir ect Examination by Mr. Comstock: 

Q. Mr. Doolittle, what is your profession? A. 
Civil engineer. 

Q. Where is your place of business? A. In 
Pa ssaic. 

Q. How long have you been a civil engineer? 

so 
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A. I have been working at it about forty-five years . 
Q. You were city engineer for Passaic, I be-

lieve, at one time? A. Yes. 
Q. Did you have occasion to examine this lot 

where School 15, was erected in Clifton, which has 
been spoken of here? A. I did. 

Q. Can you tell us whether you found any rock 
or not-

Mr. Pearse-I object, if your Honor please , 
on the ground it has already been found that 
the arbitration is binding upon the parties 
and cannot be contraverted by oral testi -
mony. 

Mr. Comstock-I offer the evidence t o 
prove that there was not any such rock en-
countered on this excavation or in the gra d-
ing as to be entitled to four dollars a cubi c 
yard. 

The Court-I will overrule the offer. 
Mr. Comstock-I ask an exception. 
The Court-I will allow you an exceptio n. 
Mr. Comstock-That is all. 

JOHN H. ADAMSON, sworn. 

30 Direct Examination by Mr. Comstock: 

Q. In 1921 , Colonel, were you a member of 
the Board of Education of Clifton? A. Yes, sir . 

Q. Do you remember the erection of School No . 
15 ? A. I do. 
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Q. Who were the contractors? A. - No, not 
Delaney-it was an Italian name. 

Q. De Cillis Brothers ? A. De Cillis Brothers, 
tha t is it. 

Q. Do you recall the tim ,e that the eighteen 
thousand dollar payment was made? A. Yes, I 
do. 

Q. Why was two thousand dollars retained? 

Mr. Pearse-I object. · 
The Witness-(Interrupting) For the rea-

son. 
Mr. Pearse-I object, if your Honor 

please. 
The Witness-One moment. 
Mr. Pearse-I object; there is written 

correspondence between the parties, why the 
two thousand dollars was retained. 

Q. Two thousand dollars was retained, I under-
stan d, to make repairs; is -that right? 

Mr. Pearse-Just a moment, I object to 
counsel leading the witness. Just a moment, 
Colonel. 

The Court-No; I think that is admitted, 
Mr. Pearse. 

Mr. Pearse-Not to make repairs, no. 3Q. 
The Court-Well, for some purpose. 
Mr. Pearse-But not to make repairs. 
The Witness-To overhaul the rejected de-

fective work that was done on the job. 
Mr. Pearse - I ask that that be stricken 

out . 
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The Court-Yes, strike it out. Just wait 
until we get through discussing this ques-
tion, Mr. Adamson. (After argument.) 
Well, the architect's letter is in evidence; I 
will allow the question. Repeat the ques-

. tion, Mr. Stenographer. 

10 
Q. (Repeated by stenographer.) Two thou-

sand dollars was retained, I understand, to make 
repairs; is that right? A. Yes. 

Q. -Did you examine the building, Colonel? A. 
All of the time ; when the building was in construc-
tion I was up there, every other day. 

Q. By the way, what is your business? A. 
Building contractor, was; I am retired now, since 
1925. 

Q. Well, in 1921, you were a building contractor? 

20 A. Yes. 

30 

Q. Now, can you tell us from your observation 
of the building, what repairs were necessary, at 

. that time? 

Mr. Pearse-If your Honor please I ob-
ject to the question on the ground that the 
architect who was in command of this job 
enlightened the contractor as what remained 
to be done. 

The Court-But that does not-
The Witness-(Interrupting) There was 

a representative of the bonding company 
that agreed to that, to that two thousand 
dollars. 

Mr. Pearse-Just a moment. 
The Court-(After argument) I will per-

mit it. 
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Mr . Pearse-Your Honor, allow me an ex-
ception? 

The Court ---'-Yes. 

Q. Tell us, from your observation of the build-
ing, when the two thousand dollars was retained , 
what repairs were necessary? A. Why, things 
were· so bad-

The Court-No. 
The Witness ( continuing )-in the concrete 

work-
The Court-No, strike that out; "things 

were so bad;" that doesn't mean anything. 
Just answer the question. 

The Witness-The repaving of the play-
grounds on the basement floor, it all came 
up; that was condemned by the State ·Board 20 
ar chitect. 

Mr. Pearse-I ask that that be stricken 
out, if your Honor please. 

The Court-Strike it out. That is the first 
item, repaving of the playgrounds on the 
basement floor. 

Q. What else, Colonel? A. The second very 
important item was that the stairs leading from 
the ground floor up · to the upper floor - had to. be ao 
pra ctically ripped down and standardized to the 
twelve by seven inch-twelve inch treads and seven 
inch r isers. 

Q. Anything else? A. That was the first item 
tha t was done. . Since that time, why, the -doors 
that were put on originally had to be taken off and 
new doors put on. 

I 

I 
I 
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Mr. Pearse-I object, and ask that that 
be stricken out. 

Mr. Comstock-Why? 
Mr. Pearse-Because he said it was later . 
The Court-When was this relative to the 

doors? 
The Witness-Well, that was a couple of 

years later. 
Mr. Pearse-A couple of years later? 
The Witness-Yes. 
The Court-I do not see how that is mater-

ial or competent. 
Mr. Comstock-Two years for a building 

of this kind, put up two years; I do not think 
that is too remote. 

The Court-You cannot tell what the 
school children might have bettered in, fn 

20 two years. 

Q. Why was it necessary to change the doors? 
A. Well, because they were made of poor material. 

Q. What ha~pened , to them? A. Why, they 
shrunk. 

Mr. Pearse-<-If your Honor please, I ask 
that that be stricken out, that they were 
made of poor materials; that is a conclusion 

30 of the witness. 
The Court-Conclusion, yes. 
Mr. Comstock-As a contractor, he knows 

material. 
The Court-What do the specifiaations 

provide for those doors? Were they accord -
ing to the specifications? I suppose that is 
what we want to find out. 
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Mr. Comstock-Well, the specifications are 
in evidence. Got them here? 

Mr. Pearse-Sure . 

Q. Now, aside from the doors, what else dia 
you find that had to be repaired? A. Painting, 
the paint had to be all gone over. 

Q. What was wrong with the painting? A. 10 
Well, it peeled off. 

Q. Can you tell us who did the repainting? A. 
Well, I think that he has the bills. 

Mr. Pearse-I submit that this evidence 
should not be produced until it is first shown 
when the repainting was done. 

The Court-When was this done, the re-
painting? 

The Witness-Oh, immediately after Hie 20 
work had been turned over to us to do, by 
the bonding company, allowing the $2,000. 

Q. Who did that repainting? A. Well, I do 
not r emember the name of the contractor; we had 
severa l contractors on the repairs ; I cannot say 
that I remember the name of the contractor . 

Q. An·ything else that required repairs? A. 
Well, that was the sum total that we figured on, the 
two th ousand dollars. 

Q. Now, you say those repairs were actually 
made by you; is that right? A. Yes . 

Q. Do you know what they cost? A. I should 
imagine that they may be about-

Mr. Pearse-I object: 
The Witness-five thousand dollars. 
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Mr. Pearse-I object, to what this witnes s 
imagines as not evidential. 

The Court-No. 

Q. What did they cost? A. I do not know. 

Mr. Pearse-I object; your Honor please , 
counsel has already asked; the witness as 
to whether or not the work was done by 
the . Board of Education, and I submit the 
best evidence as to what they cost, are , the 
cancelled vouchers, or whatever records the 
Board of Education have as to the expen-
ditures made for this particular purpose, an d 
that the recollection of this witness is not 
evidential. · 

The Court-Well, not if he doesn't know , 
20 but oral evidence is admissible. 

Mr. Pean:;e_:_Jt may be in the absence of 
a specific record. 

The Witness-Well , I told you-
The Court~N o, do you really know wha t 

the painting cost? If you actually know, of 
your own knowledge, do you actually know? 

The Witness-No, I do not retain that in 
my memory; that was away back in 1921. 

The Court-What else was there? 
30 Mr. Pearse-He said that was all, if your 

Honor please. 
The Court~Oh, all right. 

Q. You said the Board of Education made the 
other repairs which· were necessary; do you know 
who made them? A. I think that Mr. Ganly, who 
is here, would be able to answer that question more 
accurately than I can. 
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Q. You do not rem ember the cont:rnctor; is th:tt 
it? A. No. 

Q. Do you remember what they cost? A. No. 
Q. You know the Board of Education paid the 

bills for them? A. I do. 

Mr. Comstock-That is all. 
10 

Cross Examination by Iv.Ir. Pearse: 

Q. What rise was called for in the stairs by 
the plans? A. I think it is seven and one-half 
inches. 

Q. Have you the plans? A. I do not know that 
that is called for, but that is the usual twelve inch 
tread and a seven and a half inch riser. 

Q. Then you do not know whether or not t?ie 
plans called for the particular tread? A. You mean 

20 
the plans or the specifications? 

Q. Either or both, wherever it would appear. 
A. No, I do not remember that. 

Q. Do I understand you to say, · Colonel, that 
_ the whole building was repainted? A. Yes, all of 
the class rooms. 

Q. How soon after you took possession of the . 
build ing? A. Why, Mr. Ganley will answer that. 

Q. No, I am asking you. A. Well, I cannot re-
member, I do not know. 

Q. Haven't you any vouchers here to show when 
th e painting was paid for? A. I think that lYir. 
Ganley has. 

Mr. Pearse-Have you those vouchers, 
Mr. Comstock, showing when the painting 
was paid for? 

Mr. Comstock-I have all of the vouchers. 

80 
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Mr. Pearse-Will you let me see that 
one? 

Mr. Comstock-Mr. Ganley will take the 
stand ; the secretary of the Board will fix 
the date of those payments. 

Mr. Pearse-I am asking you 1now; he 
said that there were vouchers; you say you 
have both vouchers ; I am asking for the · 
vouchers on these items. 

Mr. Comstock-The secretary has charge 
of the vouchers. 

Q. Then you do not know when it was paid 
for? A. I do not know when it was paid for. 

Q. When it was paid for? A. I couldn't teil 
you when; I was interested in it, possibly, at that 
time, I signed the vouchers . . 

20 Q. Did all of the paint peel off in every room? 

30 

A. Yes, and the hallways. 
Q. And in the hallways? In the whole build-

ing? A. (No audible response.) 
Q. So that it had to be entirely repainted, is 

that it? A. Yes. 

Mr. Pearse-That is all, Colonel. 
Mr. Comstock-That is all. 

DAVID M. GANLY, sworn. 

Direct Examination by Mr. Comstock : 

Q. Mr. Ganly, you are secretary of the Clifto n 
Board of Education? A. I am, sir. 

Q. How long have you . been secretary? A. Since 
February 1st, 1922. 
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Q. Do you remember the construction of School 
15? A. Yes, sir. 

Q. Now, after the payment of eighteen thou-
sand dollars was made to the · bonding company, I 
believe you retained two thousand dollars, for the 
purp ose of making repairs and replacements? A. 
So I understood. 

Q. Now, were such repairs made? 
was some such repairs made, yes. 

There l O, i A. 

Q. I show you vou~hers of the Board of Edu-
cation for payments. Can you tell me which of 
these were for School 15, for repairs, after the 
eighteen thousand dollars was made to the bond- · 
ing company? A. You should have more than 
these 1 Mr. Comstock. There was one bill paid -co 
the Quality Brands Company for vitoplastic caulk-
ing and glazing compound, $45.00. 

Mr. Pearse-I object; no evidence that was 
necessary to be done. 

Mr. Comstock-That is one of the things 
mentioned by the architect. 

Mr. Pearse-If your Honor please, I un-
derstand from Colonel Adamson, that there 
were . three things that he testifies to, or 
four things, that he said were necessary to 
be done, and that was all. 

20 : 

Mr. Comstock-That is all that he said; 30 
you supplied the other things yourself. 

The Court-That is so, so far as he was 
concerned; then there . was the architect's 
items; which you have in evidence. 

Mr. Pearse-Yes, that is true . If that is 
what this is, but that has not been identi-
fied as one of the architect's items. That 
is what confuses me. 
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The Court-That is what we want to 
know. 

Mr. Comstock-I will connect it up. 
, Mr. Pearse-Let us connect that as we go 
along. 

Mr. Comstock-You can tell from his lM-
ter there, whether it is one or not. 

The Court-Let us make sure. Where is 
the letter? 

Mr. Pearse-Here is the letter. 

Q. What was that bill, $45, for? A. What was 
it for? 

Q. Yes. A. For one keg Vito-Plastic caulking 
and glazing compound, $45. 

Q. Do you know what it was used for? A. No, 
sir. 

20 Q. Who was the contractor, who was he? A. 
The Quality Brands Company. 

Mr ~ Pearse-Well, I ask that that be put 
aside, please. 

Mr. Comstock-I will have to connect that 
latter. 

Q. What other items have you, Mr. Ganly? A. 
Then I have one from Chris Bergsma, for labor 

30 and materials, $546.85. 
Q. What was that for? A. Carpenter work. 

Mr. Pearse-I object to that, until it is 
shown it was carpenter work. 

Q. For what school? A. 15. 

Mr. Pearse-I object to that going in un-
til it is connected. 
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Mr. Comstock-I cannot put it in all at 
once. 

Mr. Pearse-I am going to make my ob-
jection each time. 

The Court-They are not offered yet. 

Q. Any other vouchers? A. To James Wil-
son of Passaic for installing new dry well, at School 10 
15, $811.00. 

Q. Dry wells? A. Yes. 
Q. What are they? A. Well, I had nothing to 

do with the construction; I can only give you my 
understand ing of what the dry wells consisted, if 
you wish that. 

The Cour~How much? 
The Witness-$811.00. 
The Witness-Shall I say what I under- 20 .: 

stood that to be? 
Mr. Pearse-No, not unless you know. 
The Court-Do you know? 
The Witness-Not personally, no. 

Q. Any other vouchers there, Mr. Ganly? A. 
I have a vouc;her · here from the Clifton Sheet Metal 
Works for repairing doors in School No. 15, 
$37.74. 

Q. What, repairing what? A. Dry wells. 80 
Q. Any other vouchers there? A. John Ma-

honey Company for coating walls of School No. 
15, as per contract, $100. 

Mr. Pearse-Coating walls? 
The Witness-Yes, sir. 
Mr. Pearse-May I look at that? 
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The Witness-Yes, sir (handing paper to 
counsel). 

Mr. Pearse-I will ask that that be put 
aside; that is 1926, two years after payment. 

Q. Any further vouchers there, Mr. Ganly? A. 
I have another one here from Chris Bergsma , 

lO part of which is for repairs at School No. 15, that 
is $69.00. 

Q. What was that for? A. It just says re -
pairs at School No. 15, repairs as per bid of Nov-
ember 19th, 1924, for work in stock room, etc ., 
repairing front door, etc., $69.00. 

Q. Front door did you say? A. Yes. 

20 _ 

The Court-Repairing front door? 
The Witness-Yes, sir. 

Q. Any other vouchers there? A. I have four 
vouchers , here from Di Cillis Brothers, which "is 
on a combined contract for work at thirteen an d 
fifteen, and the payments were given on architect 
certificates. There is no way that I can persona r-
ly segregate them from No. 15, only to tell you what ; 
the architect has estimated. I believe we hav e 
Mr. Di Cillis here to testify as to the amount of 
bills which went · into No. 15. 

30, Q. Who was the architect? A. I mean our 
present architect, Mr. Lee, who was the architec t 
under this repair work. 

Q. All right, do you know whether they wefe 
paid? A. They were paid, but it was a combine d 
contract, that is the two schools were included in 
one contract. There is no way of determining from 
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the cer tificate itself how much was made for Scl10ol 
15 an d how much for School 13, but the architet;t 
advised me as to what amount of that is charge-
able to School No. 15, and he gave me the amount, 
but I understand that he has called Mr. Di Cillis- of 
the Di Cillis Brothers here today, for the purpose 
of t elling how much of it is actually chargeable 611 
No. 15. Then there are three or four others, which 
were hardware, and I am not quite sure on those, IO 
whether those are part of the Di Cillis contract or · 
not; but these are all for hardware which it was 
necessary to replace in School No. 15. 

Q. How much are they? A. On School No. 
15, the contract is $498.70. 

Q. What was that for? A. Hardware. 
Q. Any others there? A. No ; that is all I have. 

Mr. Comstock-That is all. 
Mr. Pearse-No questions. 

MICHAEL Di CILLIS, sworn. 

Dir ect Examination by Mr. Comstock: 

Q. What is your business? A. General con-
trac tor . 

Q. Did you do any work for the Board of Edu-

20 

cat io,n of the city of Clifton? A. I did. 80 
Q. On School 15? A. Yes, sir . 
Q. . I show you voucher No. 2, for School No . 

13 and 15; is that work that you did-I think that 
is r ight-on the two schools, 13 and · 15? A. Yes. 

Q. Can you tell us what part was for each 
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school? A. I can (referring to memorandum) . On 
15, there was five thousand. 

Mr. Pearse-If your Honor please, I ob-
ject to any testimony as to what it was, as 
it appears that the vouchers for which the 
attention ·of the contractor has been called 

10 are dated September 9th, 1926, two yea rs 
after the school-two and one-half years-
after the school was in the possession of the 
Board of Education . · 

Mr. Comstock-Well, possession with the 
right to retain two thousand dollars until 
these things were made good ; that is all. 
They might have occurred within a year or 
within two years, on a building of that kin d. 
Let us see what the nature of the work was , 

20 to tell whether or not it was within a rea-
sonable time. The contract itself is a gua r-
antee of the material and workmanship. 

The Court-It may be for the jury to say, 
but I do not-

Mr. Comstock-There is no limit in the 
time about the time and material. It has 
to be done in a good and . workmanlike man-
ner with satisfactory materials. 

30 Q. What was it for, Mr . Di Cillis? A. No . 15, 
there was $5,108 .82. 

Q. School 15; what was that for? A. Well, 
for-work-new roof on the dressing rooms, re-
quired plastering inside of the dressing rooms , took 
out all of the old plaster, put new plaster in. 
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Q. In the dressing rooms '? A. In the dressing 
rooms. 

Q. What was the matter with the old plaster? 
A. It was all swelled up, put new wire lath in) 
plaster cracked off; we took the old wire lath, put 
new ones in, in the place of that. 

Q. Why did you have to put new ones in? A. 
Because the old ones were all rotten, cracked. I 0 

Q. Could you tell what caused it to do that, 
what caused them to do that, do you know? A. 
Well, I believe some kind of dampness inside of 
building. 

Q. Dampness? A. On account of the roof. _ 
Q. The roof leaked? A. The roof leaked, yes. 
Q. That is what caused this work? A. Tne 

plaster to be wet. 
Q. What else was it you did? A. Patched up 

all of the stones, of the joint of the stone bases 20 
all of th e way around. 

Q. On the outside of the building? A. On 
the outside of the building, yes; all the way around 
the building and the-in front of the wall. 

Q. What did you do? A. Pointed up, we join-
ed between one to another, with this elastic com-
pound. 

Q. Why ·was that necessary? A. Because all 
the joints was all open. 

Q. w hat else did you do? A. W!aterproof- 30 
ing one coat, waterproof Cfll the main :entrance -
stone doors, for the entrance door, was water-
proof ed with some kind of a liquid-waterproofed. 

Q. Why was that necessary? A. Why was 
that necesg,ary? That was caused by dampness 
outside on the stone. 
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Q. That was not ca used by the leaking roof? 
A. No, that is outside. Repairing cesspool out-
side. 

Q. What was wrong with the cesspool? A. 
There was some part of the brick work on the side, 
some kind of a hole; we closed it up. 

Q. What do you mean by a hole in it? A. This 
is a hole over the cesspool outside and there was 

lO some kind of a hole inside, leaving it open, which 
was danger for the kids; we closed it up, fitte d 
it up all the_ way around. 

Q. You mean it was . built wrong? A. I don't 
know if it was built wrong or left purposely, I do 
not know. 

Q. It was not finished; is that what you mean? 
A. It was not finished. 

Q. What else did you do? A: Carpenter work, 

20 
restored all of the old plaster, took trimming out 
and replaced again. 

Q. Took the what, out? A. Trim. 
Q. Then you had to put it back again? A. 

Then we had to put , it back again. We put all of 
the three entrance doors-three pairs of new doors 
outside. 

Q. Outside doors? A. All three entrances . 
Q. You had to put new ones? A. New doors. 
Q. Why did you have to put new ones? A. 

80 Because the old ones was all split off; that is what 
the specification was called for, new ones, and we 
put new ones in. 

Mr. Pearse-Your specifications? 
The Witness-Architect specifications. 
Mr. Pearse-Your -specifications? 
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The Witness-I didn't make the specifica-
tions. 

Mr. Comstock-No, I mean your specifica-
tions, under your contract? 

The Witness-Under my contract; yes, 
sir; but the architect made them. 

Q. Mr. Lee was the architect? A. Mr. Lee, 10, . 
was the architect, right. It was some other doors 
in th e building to be retouched, some kind of a lac-
quer to close it up right and some kind of a door 
was laying on one side fixed it up; then we took 
all of the step moulding-what we call moulding 
is . th e outside frame-and put some kind of a cop-
per flashing-fill it up with elastic compound, all 
of th e windows outside. 

Q. Why was that necessary? A. That was 
necessary on account of dampness, water, because 20 , 
you would get rain in, and opened in .the build- · 
ing. 

Q. Anything else now? . A. Hardware; we had 
copper flashings in the windows, as I said before. 

Q. Flashings on the windows, did you say? A. 
Yes. 

Q. It leaked around the windows ; is that the 
rea son? A. Just on top of the windows. -

Q. Why did you put flashing on top? A. I 
said before the water was going through, the an- 30 
gle iron penetrates in the wall in the building. 

Q. All right. A. Painting-
Q. What did you paint? A. Painted all of 

the auditorium, there is a stage in there, entrance 
hall doors by second floor, all of the way, there 
was some plastering to be done in the class rooms 
and the paint was to retouch them. 

:"I 

: 
.1: 
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Q. Why was it necessary to repaint this plas-
ter? A. Because it was all cracked, some kind of 
swelling up, bent, cracked it off, painted it over 
again. 

Q. Blisters? A. Blisters. 
Q. Was that all? A. That is all. 
Q. What was your charge for that work? A. 

10 _$5,108.82. 
Q. Is this one of your vouchers? A. Yes. 
Q. You got paid this from the Board? A. 

Yes. 

Mr. Comstock-I offer this in evidence. 
Mr. Pearse-If your Honor please, I ob-

ject on the ground that every single item 
which this witness has mentioned, with ref-
erence to the work which he did, tnore than 

20 . two years ago, after the building was in the 
possession of the Board of Education, and 
there isn't yet anything to show that the 
work which was done by the plaintiff con-
tractor in this case was not done in accord -
ance with the specifications or that any -
guarantee was given as to the length of 
time that any of this work would last . 
Leaks in roofs may come from many causes, 
various kinds of weather will cause leaks. 

30 The Court ( After extended argument) .-
I do not think it is sufficiently connected to 
be warranted putting in evidence. 

( Extended discussion.) 

Mr. Pearse-In order to keep the record 
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straight, I move the testimony of this wit-
ness be stricken out, in the absence of any 
proof that the things which he testified h,J 
did, -were things which the plaintiff in thi;; 
case was called upon to do under the terms 
and condition of its contract, in accordance 
with the specifications therein. 

The Court-Oh, I will let it stand. IQ 
Mr. Pearse-Your Honor will allow me an 

exception. 

Q. Were there any other payments received by 
you on account of work done at School 15, any 
other s besides this mentioned; you have mention-
ed them all? A. I have mentioned them all. 

Q. I show you a warrant, 421, and ask you if 
you r eceived that payment? A. Yes. 

Q. How much is that? A. That is included in 20 
your original figures? A. Yes. 

Q. Is this also included in that figure of five 
thousan d and some dollars? A. Yes . 

Q. I show you . voucher or warrant No. 4154, 
and 4155; is that part of the payment of the five 
thousand dollars ·which you have testified about? 
A. (Witness indicates affirmatively.) 

Mr. Pearse-Your Honor please, without . 
interrupting counsel, I presume it might ap- ao 
pear on the record that I object to this line 
of testimony? 

The Court-Yes. 
Mr. Pearse-All proof of payment to this 

contractor on the same grounds that I have 
already stated. 

The Court-Yes. 
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Mr. Pearse-Your Honor allows me an ex-
ception? 

The Court-Yes. 
The Witness-This is all of the testimony . 

Q. You have been paid all of ~he money? A. 
Yes. 

Mr. Comstock-That is all. 
Mr. Pearse-No questions. 

ELLSWORTH M. LEE, sworn. 

Direct Examination by Mr. Comstock: 

Q. Mr. Lee, what is your profession-business? 
A. Architect and engineering. 

Q. Did you give out a contract for any work 
on School 15, in Clifton? A. For repair work. 

Q. What kind of repair work was it? A. Well, 
made different times. 

Mr. Pearse-If your Honor please, I sub-
mit that if he prepared plans and specifica-
tions, they would be the best proof of this . 
He said what kind of repair work. 

The Court-Well, we will find out as he 
30 · goes along. 

Q. What kind of repair work did you have done? 
A. • Well, at different times, there has been dif-
ferent work done there, Mr. Comstock. 

Q. Did you have any work done by L. R. Litz ? 
A. Yes. 
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Q. What was that? A. That was repairing 
hard ware. 

Mr. Pearse-If your Honor please, I sub-
mit it is not proper to answer that question 
until it first appears, when the plans and 
specifications were prepared. 

Mr. Comstock-I cannot ask him all at 
10 once. 

Mr. Pearse-It may not be evidential. . 
The Court-If he can connect that up, I 

will allow it. 

Q. Do you know when it was? A. As near as 
I can remember, that was in 1925 or 1926, I couldn't 
tell you unless I looked the records up. 

Q. I show you a certificate; does that refresh 
your mind any about the date? A. Well, that . 20 
would be, dated 1926. 

Q. Hff'i.V much was that for? A. $498.70; that 
is th e total amount of the contract. 

Q. What was the contract for? 

Mr. Pearse-I object if your Honor 
please; it seems to me that .in order to have 
the testimony of this witness evidential it 
must be first shown that something was left 
undone under the specifications of the or- 30 
iginal contractor. Until that is shown, noth-
ing that was subsequently done by the 
Board ·of Education can be binding on this 
plaintiff. 

The· Court-(After an extended argu-
ment.) Did you examine the specifications, 
Mr. Lee? 
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The Witness-For the building? No·, I 
did not. 

The Court-Never looked over them? 
Tht Witness-No. 
The Court-(After extended argument. ) l 

will permit the question. 
Mr. Pearse~Your Honor will allow me an 

1 O exception. 

Q. · Why was it necessary to replace the hard-
ware? A. Well, upon an examination of it, so 
far as we could see, there were defects in the 
hardware. Whether those defects were there, -it 
is a problem, as to whether they were defects due 
to wear and tear within a limited time on the 
building. Some of the gone, some of 
the windows were leaning out, would not stay on 

~O the spindles; there were defects to the butts on 
the doors. It was necessary to go over the ent ire 
work and make general repairs to all of the hard-
ware. The hardware was not all replaced. There 
was a great part of the , hardware that was requi r~ 
to be taken off and refinished and put back up on 
the building. 

Q. That was $498? A. $498.70. 

Mr. Pearse-Your Honor please, I ask 
30 that this testimony be stricken out on t he 

ground that the witness has not said th at 
the defects, so far as he knew, occurred be-
cause of wear and tear and not because of 
any structural defect. 

The Court-I will let it stand; allow you 
an exception. · 

Mr . Comstock-That is au : 
Mr. Pearse-No questions. 
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Mr. Coms~ock-Tnat is our case, your 
Honor. 

(The Defendant Rests.) 

Mr. Pearse-Now, if your Honor please, 
at this time, I desire to move for a direction 
of a verdict on the second count in . the com- Io 
plaint, which is a count based on the arbi-
tration. The award is before · the Court, the 
quantity is before the Court and there is no 
denial or dispute thereof. 

The Court-What is that amount? 
Mr. , Pearse-That amounts to $5,280, ac-

cording to the architect's certificate and in-
terest from October 19th, 1921, the date of 
the architect's certificate, which according 
to my calculation · amount to $2,508.00. 20 

The Court-How much? 
Mr. Pearse-$2,508.00, which woul~ 

make a total of $7,788.00. I also move for 
a direction of a verdict on the third - count 
in the complaint. That item is the one 
which the defendant has withheld, $2,000, 
for retained money, for the purpose of do-
ing certain things. There is no evidence 
before the Court, that any of these things 
were done, or that the Board of Directors HO 

was put to any expense in connection, witl} 
those items. That being . true, and there 
being a substantial performance with the 
terms of the contract, it seems to me that 
a verdict should be directed for that sum 
with interest from February 17th, · 1921, 
which is a date when we .consented to the 
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retention of the money. 
The Court-There seems to be no defense 

to the second count, as claimed, accordin g 
to the Court's rule. 

Mr. Comstock-I couldn't interpose any, 
because of the Court's ruling. 
· The Court-So that I will direct a ver-
dict on the second count of the complaint, 
$5,280.00, , with interest from October, 
1921, that is $2,508.00. Both sides can fig-
ure out the interest making the total $7,-
788.00, in favor of the plaintiff against th e 
defendant. I will deny the motion 6n the 
third count and allow you an exception. 

Mr. Comstock-I ask an exception on 
your direction. 

The Court-Yes. 

(Mr. Comstock summed the case to the 
jury on behalf of the defendant.) 

(Mr. Pearse summed the case to the ju ry 
on behalf of th~ plain ti ii., 

Thereu pon, the court charged the jur y as 
fo1lows: 

Members of the Jury: 

This is an action brought by the National Sure-
. ty Company against the Board of Education of th e 
City of Clifton, which ·was i'ns'tituted on or about 
the Hth day of April, 1927, to . recover, first and 
secondly, which in fact at the same, in what we 
call the first and second counts the sum of $5,-
280.. 00, with inte rest, with · which you are not con-
cerned now, except to render the verdict which I 
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have directed you to render, on the second count 
in the complaint of $7,788.00, which includes the 
int ere st . 

The question for you to solve is the claim on the 
third count of the complaint. In that third count 
the plaintiff claims that on August 23, 1921, Felice 
Broth ers entered . into a contract with the defend-
ant Boar d of Education, and that th ey did certain 10 
work under the contract, plans and specifications, 
and under the direction of an architect, , and that 
later the contract was substantially performed, . and 
that the architect set out certain repairs and re-
placements-I think that was the language that was 
used-that were necessary to be made. 

Felice Brothers apparently went out of business 
or gave up the contract and it was taken over by 
the plaintiff in this case, the National Surety Com-
pany, who were on the bond and who were com- 20 
pelled to take it over a;nd complete the work. 

There is evidence to the effect that the archi-
tect set forth in a memorandum or letter just what 
had to be done before the final payment was made. 
That was not exactly a final payment. It was what 
counsel has called a reserve pa yment. After the 
work was completed and the money due under the 
contract there was a proviso that they should re-
tain a percentage for thirty days for the purpose of 
takin g care, perhaps, of any repairs or defects 0 1· 30 
what ever replacements might have been necessary 
to be done by the contractor, or the plaintiff in this 
case, under its contract. -

Then there · was a letter or correspondence of 
some kind between the plaintiff and the defendant, 
or between the parties to the contract and the 
architect. At any rate, there was correspondenc~ 
to th e effect that $18,000.00 of the $20,000.00 should 
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be paid over and $2,000.00 should be retained. 
So the defendant . comes in anJ answers an d 

says, "Yes, we retained the $2,0.00.00, but ;it cost 
us more than $2,00J.OO to do what was necessar; 
to be done, and therefore you are not entitled t o 
your "$2,000.00." There is no counterclaim filed 
by the defendant in this case whereby the defend -

lO ant asks for a judgment against the plaintiff for 
any moneys they may claim to have expende d 
over and above this sum of $2,000.0J, but the de-
fendant does offer in evidence claims very muc h 
in excess of the $2,000.00 for repairs and replace-
1ments and other work which the defendant claims· 
was necessary to be done because of the failure on 
the part of the contractor or the plaintiff to prop -
erly complete the work that they had · agreed to 
complete in this case. 

20 Now the defendant says that there was an item 
of $498.70 for hardware necessary for School No. 
15; that in that hardware there were defects due 
to wear and tear and also defective; now, anything 
that was due to wear and' tear you would not be able 
to ·consider, but you may consider v,hat might h v ·c 
been defective. But you have to satisfy yourself , 
of course, that it was a part of the work that was 
necessary to be done by the contractor <;>r the plain -
tiff bonding company which is taking the pJace of 

:w the contractor. 
Now, the burden of proof is upon the plaintiff in 

this case to satisfy you by a fair preponderance of 
the testimony that the contract was substantially 
complie d with, and that it is entitled to receive 
this sum of $2,000 .00 and interest. There is an ad-
mission, however, presented on the part of the plain -
tiff, that there were some not serious matters 
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to be at tended to,-some fourteen _ or sixteen items 
in number- do not remember the·number_:._you can 
recall that when you have the paper before you-
but ther e were those items, which were minor itenrn, 
that had to be taken care of. 

The burden of proving by the fair preponder" 
ance of the testimony means by the greater an(,l 
weighti er evidence. It means by the more convinc- 10 
ing testimony. The plaintiff in order to succeeJ 
must have the more convincing testimony in this 
case in order to obtain a verdict at your hands for 
the sum of $2,000.00 and interest on this third count. 
As I hav e said, there is evidence showing that some-
thing had to be q.one. 

The defendant produces evidence, showing two 
items, I think, $498.70 for hardware necessary, as 
I ,have before told you, and also for other work 
which was done·, which was read off to you, amount- 20 
ing to $5,108.82, for plastering and many other 
things which you will probably recall better than I 
can, because I was not able to note them fast 
enough, as they were read off. In any event, any 
stat ement of fact that I might make as to the evi• -
dence, you have a right to entirely disregard, because 
you are the sole judges of all the ·facts in this case. 

You are the sole judges of all the evidence .and 
of the truth of the evidence and of the truthfulness 
of the witnesses. You have a right to believe or 30 
disbelieve the witnesses, as you see fit, either in 
whole or in part. 

So you see the matter is very simple and very 
easy for you to determine. The burden is on the 
plaintiff, by the fair preponderance of the testi-
mony. If the plaintiff has sustained that burden, 
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he ·would be entitled to the sum of $2,00).00 wi-E:h 
interest, I think, from February 17, 1924. If, fro m 
the evidence you find there were any deductions 
to be allowed on that amount, either . in part or 
entirely if you should find from all the evidenGe 
that is before you, that there should be some de-
ductions made, then you say how much should be 

10 deducted from that sum of $2,000.00, giving the 
plaintiff a verdict for the difference on the third 
count against the defendant. If you should find 
that the cost of repairs and replacements was as 
much, or more than the $2,000.00, then you woul d 
give a verdict in favor of the defenchnt on th2 
third count and against the plaintiff . 

. Your only verdict would then be the one that I 
have directed you to bring in, of $7,788.00. Bue 
in addition to that, you take under consideration 

20 this third count, which is entirely within your con-
trol, on the questions of fact and evidence that arc 
before you. You must decide what that verdict 
shall be, whether it shall be for ~he plaintiff, for 
$2,000.00 against the , defendan.t, ··or· for a lesser 
sum, deducting what you think should have been 
the cost, under the evidence, to take care of the3c 
matters that I have mentioned, or whether it amount-
ed to the $2,000.00 or more than $2,000.00, so that 
yoµr verdict wo'uld be for the defendant an:l ag:i.,in:~ 

30. th~ plaintiff. 
This , is a very simple , matter for you to deter- , 

mine. I want you to give it your careful and thor -
ough consideration and render a verdict on that 
count, the third , count, that will do justice to the 
parties, that will square with the evidence that is 
before you. Take the case, consider it carefully, re-
membering that this is a consideration by you of 
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thi s third count, this claim of 1$2,000.00 I want to 
make it plain to you, so that you will understand 
what your duties are. 

Your verdict, under tlle rules of law as I have 
given them to you, may be for the plaintiff for 
$2,000.00 and interest; it may be for a lesser sum 
for the plaintiff with interest; or, it may be for 
the defendant and against the plaintiff, in accord-

10 
ance with the charge that I have already given 
you. Take the case and deal with it properly. 

(The Jury retired.) 

(No exception~ . to the charge taken on 
behalf of defendant. 

After the jury retired, counsel for defend-
ant offered in evidence exhibits overlooked 20 
during the trial and by consent, they were 
marked Defendant's Exhibits D-1, D-2, D-3, 
D-4, D-5, p-6, in evidence. 

(End of the Case.) 

30 
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EXHIBIT P-2 
8. Excavation 

Remove the top soil and loam to firm earth over 
the area of the entire building. Pile up good sodding 
in convenient places on premises. Excavate to depth 
shown for walls, footings, areas, rooms, etc. Exca -
vate 12 in. outside of walls for boiler room, and 

10 coal vault ahd ash vault. For column and wall foot-
ings in firm earth, excavate to exact horizontal di-
mensions indicated on plan so as to avoid use of 
wood forms. All bearings must be on natural earth, 
except by special permission of the Architect. No 
footings shall be placed on refilled trench or other 
excavation. Where floors rest upon the ground, any 
loosely filled earth or debris which is not suitable , 
shall be removed and replaced with suitable mater-
ial properly graded and made solid by wetting down, 

20 tamping, rolling or otherwise, same to be decided 
by Architect. Do excavating, filling and grading 
and provide solid bearing under all concrete floors 
where same are built directly on ground. Finished 
excavation for footings , of walls, columns or other 
supports will be inspected by Architect before plac-
ing of the concrete on same. Contractor shall noti-
fy the Architect when suitable number of these 
excavations are ready for inspection, giving suffi-
cient time for same. 

30 All surplus rubbish shall be removed from off the 
premises. Earth, small boulders, etc., will be placed 
in front of lot in piles. Remove all debris from the 
building and from the premises during progress of 
the work, whether caused by mason or other con-
tractor. No claim for extra work or materials made 
necessary by careless excavation will be allowed. 
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12. Rock 
Lar ge boulders shall. be sunk below ground floor 

level in locations as directed by Architect, or shall 
be removed from off the premise s. Should solid 
rock be encountered at level of bottom of walls, dres .~ 
the rock to level surface and omit such parts of 
footings as directed. 

If solid rock is encountered, same shall be re- 1 O .. 
moved from the premises at unit prices for blasting 
to be submitted in estimate. 

14. Rough Grading . 
This contractor is to rough grade entire plot to 

elevat ions as noted on plot plan or as later directed 
by Ar chitect. He shall remove all brush-wood, small 
trees, bushes, etc., on the entire plot. He shall lay 
out walks, roads, and paths as shown on plot plan 
and cement or finish same as hereinafter specifieJ. 
All top grading to be of good top soil and evenly 20 
grad ed, ready for sodding or seeding. 

Concrete Work 
( Footings and walls below grade as noted and 

shown on plans.) All footings, walls, etc., to be 
of size as shown on plans and detail. 

EXHIBIT P-3 

Chas. Lieblich, Chairman Building Committee 
Geo. A. Smith, Sec'y Board of Education, ~Q 
Clifton, N. J. 

Sealed bid with certified check to be delivered ·to . 
High School Building, Clifton , N. J ., on or before 
July 25th, 1921 at 8 P. M. Bids will be opened at 
th e High School Bldg., Clifton, N. J., at 8 P. M., 
July 25th, 1921. (Daylight saving time.) 
Gentlemen: 

The undersigned hereby agrees to perform all 
labor and furnish all material for the entire com-, 
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pletion of the General Contract which includes 
General Conditions, Pages 1 to 11 (Both inclusive ) 
Masonry and Light Iron, Pages 1 to 30 " " 
Re Concrete, Pages 1 to 5· " " 
Structural Steel, Pages 1 to 3 " " 
Carpentry, Pages 6 to 12 " " 
Roofing and Sheet Metal, Pages 1 to 3 " " 

10 
Painting, Pages 1 to 7 " " 
of new school No. 15 to be erected on the easte rly 
side of Gregory Ave., between Highland Ave. an d 
Home Place, Clifton, N. J ., in accordance with the 
plans and specifications as prepared by Henry Bar-
rett Crosby, Architect, First National Bank Buil d-
ing, Paterson, N. J ., for the sum of $131,000.00, One 
Hundred Thirty--One Thousand Dollars. This con-
tract hereby agrees to complete the work in th is 
contract on or before May 1st, 1922 (This must be 

20 filled in) . ·· · 
In submitting this bid, the undersigned states tha t 

he has inspected the site, read the General Condi-
tions preceding the specifications and includes in 
his estimate all labor and materials as called for 
under the various subdivisions and subheadings of 
the above branch or branches of work estimate d 
upon. 

The contractor shall submit with his bid a cer -
tificate from the Surety Company showing evidence 

80 that he can secure a bond for 100 % of the contract 
price . Only a surety company bond certificate wiH 
be accepted. 

Note . All provisions of the foregoing must be 
complied with or the bid will be rejected. 

Enclosed please find certified check for two (2 % ) 
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per cent of the estimate made payable to the Board 
of E duca~ion of Clifton, N. J. 

(Signed) Faillace Bros., 
7 East 42nd St., N. Y. C. 

July 25, 1921. 
Rock excavation that requires blasting 
add $4.00 per cu. yd. over earth. 
Addenda No. 1. add $200.00. 
Addenda No. 2 add $72.00 . 

. EXHIBIT P-4 

Amount $5280.00. Certificate No. 2 
October 19th, 1921 

Owner, Board of Education; add~ess, City of 
Clifton, N. J. 

Faillace Bros. contractor for General Construct, 
hav ing furnished labor and material on your school 20 
No. 15 located at Highland 'Ave., Clifton, under 
ter ms of contract dated Aug. 23, 1921 and amount-
ing to $131,000, entitled to the extra · payment 6f 
F our Thousand Two Hundred and Eighty Dollars. 

This payment is not an acceptance of 'the work 
done until final payment is made and does not form 
an y legal obligation on the part of the architect. 

Summary 
Amount of contract --------------------$131,000. 
Ex tra work -------------------------------- . 5,280. 

Pr evious payment _______ --$ 8,500. 
Pr esent payment ____________ 5,280. 

30 
$136,280. 

$ 13,780. 

$122,500. 
H. Barrett Crosby, 

Architect. 
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EXHIBIT P-5 

EXCERPT FROM THE' MINUTES OF THE 
BOARD OF EDUCATION, Nov. 16, 1921 

RESOLUTION 
Clifton, N. J., Nov. 15, 19~1 

Mr. Chairman: 
In view of the evidence adduced before this 

10 :fnvestigating Committee tonight, I respectfully 
move that it is the finding of the Investigating 
Committee that the resolution adopted on N ovem-
ber 2, 1921, at meeting of the Board of Education 
is unsustained in that the evidence is clear that the 
Architect did not certify unqualifiedly that the bill 
of Faillace Brothers was correct, and that the work 
has been furnished, in that there accompanied the 
said certificate letters from H. B. Crosby the Arclii-
tect, and engineers, which letters contained opin-

20 ions of experts to which the Architect called at-
tention for the guidance of the Board in passing 
on the correctness of said bill of Faillace Brothers , 
one of which letters requested that action on pay-
ment of said Contractor's bill be held in abeyance 
pending further investigation, and further in view 
of the fact that said Architect's certificate was qual-
ifie~ by a letter of request from the Architect to 
take the matter under advisement before payment, 
and particularly in view of the fact that the afore-

3o said certificate is only for the information of the 
Board and not an absolute order to pay the Con-
tractor, in the premises, and, 

Further, that the portion of -the aforesaid :reso-
lution of November 2nd is erroneous in stating that 
the Architect admitted that there was no rock ex-
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cavati on whatever made by the Contractors in 
view of the evidence and letters submitted by the 
Archi tect and others as to the percentage of rock 
contained in the excavation herein _ ref ei'red to, and 
I piore further, that whereas there is a difference 
of opinion of experts as to whether there is any 
rock or not, or the percentage thereof, that it is 
the recommendation of this committee to the Board 10 
that the dispute between the contractors who did 
the excavation and this Honorable Board be sub-
mitt ed to arbitration in accordance with Section 
Five of the Contract which reads as follows: 

"But should any dispute arise respecting the true 
v,alue of the extra work, or of the work omitted, 
the same shall be valued by two competent persons, 
one employed by the Owner, the other by the Con-
tractor , and these two shall have power to name an 
umpir e whose decision shall be binding on all part~ 20 
ies" 

And I further move that this entire recommen-
dati on and finding be submitted to the Board of 
Education at its next regular meeting as the report 
of the Investigating Committee. 

(Signed) George A. Easton. 
On motiol) by Com. Lieblich and seconded by 

Com. Harvey to adopt the resolution -and discharge-
the Investigating Committee with thanks, for ap-
prova l the following vote was taken : ao · 
No : Corns. Albrecht, Adamson. Yes : Corns. Lieb-
lich, Harvey, Easton. Carried. 
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EXHIBIT P-6 
Passaic, N. J., December 7, 1921. 

To the Honorable, the Board of Education 
Clifton, New ._ Jersey. 
Gentlemen: 

We, the undersigned, Russell S. Wise and Anton 
L. Pettersen, Civil Engineers of Passaic, N. J., re-

lO spectively selected by the Board of E~ucation of 
the . City of Clifton, and by Faillace Bros., Con-
tractors, of the City of New York, to arbitrate in 
the dispute existing between the Board and the 
contractors above named, in reference to the per-
formance of rock excavation on the . site of School 
No. 15, sitttated on Gregory -Avenue and Home 
Place in the City of Clifton, would respectfully re-
port that we in conformity with Section 5 of the 
contract existing between your Board and Faillace 

20 Bros., }:lave named Mr. Harold J. Harder, City ,En-
gineer of Paterson, as umpire. Section 5 reads as 
follows: 

"But should any dispute arise respecting the 
true value of the extra · work, or of the work om!t -
ted, the same shall be valued by . two competent 
persons, one employed by the own~r, the other by 
the Contractor and these . two shall have power to _ 
name an u~pire, whose ._decision shall be l:)inding 
on all parties." 

30 The work imparted upon us to _perform consists 
in, expressing our opinion and determining, "the 
question of 'Rock' on t he Highland Avenue School 
site." 

In the general specifications covering the entire 
work for School No . 15 we find under the heading 
of "Masonry", the following clause: 

"Rock 12." Large Boulders shall be sunk below 
ground floor level in location as directed by Ar-
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ch itect or shall be removed from off the premises. 
Should solid rock be encountered at level of bot-
t om of walls dre ss the rock to level surface and 
omit such parts of footings as directed. 

"If solid rock is encountered, same shall be re-
moved from the , premises at unit prices for blast-
ing to be submitted in estimate." 

The price submitted to your Board by the con- 19 
t ractors was a postscript on the proposal for the 
work on School No. 15, providing for rock excava-
ti on, a sum of four ( 4) dollars per cubic yard over 
earth. 

Although we have ascertained that no blast-
ing was performed in connection with the grad-
ing of the school site, we consider it optional and 
entirely within the judgment and jurisdiction of 
t he contractors to use such means, which in their 
opinion, would be most advantageous to remove 20 
fr om the premises any materials competent to be 
classified asi solid rock under Section 12 Rock. 

For the purpose of determining the character 
of the materials encountered in connection with 
t he grading of the school property, we made a 
c~reful and exhau stive examination not only of 
the excayated and :filled in parts of the school 
site, but also of the surrounding vicinity. We 
caused testholes and excavations to be made at 

80 -various places on the site and studied the nature 
of the soil encountered. 

We attach ·hereto a plan showing the dimen-
sions and location of the school site as well as the 
position of the new school building and the loca-
ti on of the testholes and excavations made under 
our direction. 
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On the attached sketch "A" indicates the loca-
tion of large sand stone boulders disclosed by the 
excavation. This is also shown .as "A" upon the 
photograph herewith presented. At "C" and "D" 
the excavation disclosed the presence of red shale 
rock at the surface indicating that rock had been 
excavated down to this elevation. At "H" we 

10 found rock at about 8 inches below the present 
surface, which, however, appeared to be a filled 
in ground. At "B" we found the out"'.cropping of 
red shale ledge, also shown upon the photograph 
as "B". Excavations were also made at "E, F., G, 
J, K, L". At all these points the presence of red 
shale rock was discovered. 

We also present a picture showing the forma-
tion along the Southeasterly property line, and a 
picture showing foe filling along the Southeaster-

20 ly side of Home Place. You, will notice that on 
thi.s last picture the . presence 9f large sand stone 
boulders exc~vated from the Southeast section and 
deposited there -by the contractor. 

The entire filled in section reveals the presence 
of large boulders, red shale and red sand stone 

· rock. We also made an e,~amination of the ad-
joining properties, particularly Southeast of the 
school site, and found several points, where the 
out-cropping of boulders and red shale ledge ap-

30 peared. 
We also examined the excavation of the cellar 

on the Northwest side of Pleasant Place and found 
the presence of out-cropping shale along the 
Southe.ast side of the same. 

Basi11g our judgment and decision upon our ob-
servations it is our conclusion that hard rock, 
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•(brown stone boulders, and red shale rock)°, were 
encountered in connection with the excavation of 

· th e School site. 
From the appearance of the excavated mater -

ial s judging from the formation of the present 
ban ks, it would indicate that the rock and shale 
for mation were in layers and shelves intermingled 
with red .sand and gravel, varying from 8 inches 10 
to 1 % feet in thickness. 

We feel for that reason that the contractor is 
entitled to be paid for rock excavation. 

Due to the unevenness of the rock strata we are 
unab le to determine the quantity of materials ex-
cavated and percentage of rock encountered. 

Respectfully submitted, 
Russell S. Wise, 

Engineer for Board of E1du-
cation. 

Anton L. Pettersen, 
Engineer for Contractors. 

J. H. Harder, 
Umpire. 

20 

30 
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EXHIBIT P-7 
Re: School No. 15, Clifton, N. J. 

February 13th, 1924 
Hon. Albert Comstock, 
Fir st National Bank B:dg., 
Pa terson, N. J. 
My dear Commissioner :-

I have taken up the matter of payment to the IO, 
National Surety Co. on the above school retaining 
a certain amount of money against present and 
fut ure contingencies. 

After going over the items still to be completed 
an d made good, as requested by you, I find that an 
all owance of a few hundred dollars would cover 
same. 

In order, however, to more than protect the 
Board of Education, I suggested that you pay them 
all but Two Thousand Dollars, which they are per- 20 
f ectly willing to· accept. 

Hoping this gives you the information desired, 
I r emain 

Very sincerely yours, 
HBC:RTH H. Barrett Crosby. 

EXHIBIT P-8 
February 21, 1924 

In re: Bond No. 3253748-Claim No. 21228, 
FAILLACEI BROS. 30. 

PUBLIC SCHOOL No. 15, CLIFTON, N. J. 
Mr . A Comstock, 
Fi rst National Bank Bldg., 
Paterson, N. J. 
·n ear Sir: 

Pursuant to your request, we are writing you 
t hat it will be agreeable to the National Surety 
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Company, as surety for Faillace Bros., who con -
structed Public School No. 15 at Clifton, N. J., for 
the Board of Education of Clifton, N. J., to retain 
$2,00 -0. from the fund which they ,are now hold-
ing; this $2,000. to constitute a guarantee to cov-
er incidental expenses which may be necessary to 
repair or replace minor work which the School 

10 Board alleges remains to be done. The balance 
of this fund is to be turned over to · the National 
Surety Company when this work has been com-
pleted. It is the understanding of the writer that 
the School Board will, therefore, release $18,000. 
promptly upon receipt of this letter. 

20 

Very truly yours, 
B. H. Braluny, 

Attorney. 

EXHIBIT P-9 . 

Re: School No. 15, Clifton, N. J. 
SURETY CLAIM 

National Surety Co., 
115 Broadway, 
New York City. 
Gentlemen: 

January 22nd, 1924. 

The - following is a list of items that need your 
attention on above job. 

SO 1. Two door knobs at Boys' Entrance are off 
(janitor has knobs). 

2. Piece of wood railing on Girls' stair loose. 
3. Several handrail brackets · cm boiler room 

stair loosened up. 
4. Wood handrail on top of small se_ction of 

wroug}:it iron railing in · front entrance is loose 
(needs only one large screw). 
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5. A number of wood door stops came off and 
s~veral others are loose (need only renailing). 

6. Short piece of Auditorium picture mold fell 
off (needs reriailing). 

7. Practically all of the door checks need ad-
ju sting. This was never done (needs only adjust-
~ ent of screvy). 

8. There is a small leak in rear roof over ante- 1.0. 
ro om. Leakage shows in leader pipe in corner. 
(Pr obably due to flashing at this point.) 

9. Small leak at boys' toilet vent at roof where 
vent pipe protrudes thru vent wall at roof. Leak-
age shows on vent pipe in toilet room. 

10. · Lock at girls' entrance does not work. 
11. Auditorium entrance doors bind (hinges 

should be set in further on jambs). 
12. A number of windows · do not lock (sash 

lock should be set lower). 20 
13. Nearly all of the floor dry wells seem to 

be clogged up. (Drain cover should be removed 
and cleaned out below.) 

14. There is leakage over window heads in a 
nu mber of rooms notably south stair hall, · one in 
kindergarten, principal's room, teachers' room, 
doctor's room and over one sash on two south end 
classrooms (this we believe is due to improper 
pointing of brickwork above thesewindows). 

15. There should be an operating chain on 80 
kindergarten ceiling light. 

16. Fireproof sliding doors ori Moving Picture 
openings are loose (lag screw need tightening). 

Items numbers 1, 2, 3, 4, 5, 6, 7, 10, 11, 12, 15-
need attention of a good carpenter who under-
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stands hardware. Items numbers 8, 9, 16 should 
be attended to by the Newark Cornice & Skylight 
Works, your subcontractors on sheet metal and 
roofing. Items numbers 13, 14, should be attend-
ed to by a mason. 

These are all minor items and could be attend-
ed to by an efficient carpenter and mason in abou i 

10 
two days or less. Janitor can show your men just 
where the items mentioned are located. 

Enclosed find copy · of resolution of Board of 
Education. Kindly see that above noted items are 
attended to within 10 days from date as per reso-
lution. 

Notify this office when items are finished so we 
can make inspection of same. 

Very truly yours, 
H. Barrett Crosby, 

20 per Albert J. Wehrell 
"Copy sent to Board. , 

30 



'° '-! 
0 ½ 'v,. 

1--- ). f\ 

Ir, o· 
rt 

.o• ... 

It, 

t 
/~,, 

fl ..: 

4 
....... 

½ \t; 

f 0 
i,. 
C'\ "' 

109 
Exhibit P-10 

() · . 

' 'K 

' i,. ). 

cl 

q,_'i-
~Oc) 

.ri 

ci' 

0 ~-
i: 

0 ". 
:- 0 

~ -

½ 
<'\ 
1' 

,_ 

-/-So - - -
0 
ti -r:JS-() 

/-1-oo 

+zs-

JlydrtJ.hT 
-f ~-s-""'~ 

• ~L· 1 10'12 . 



10 

20 

so 

110 
Exhibit P-11 

EXHIBIT P-11 
Loose Rock Excavation, Highland Ave., School Site 

50x125==6250 Check 
50x 10== 500 llx125==1375 
25x200==5000 
25x 11== 2.7 5· 
25x 25== 312 

2 
25x150==3750 
25x 50== 625 

2 
25x 12== 300 
25x 50== 1250 
25x 12== 300 

50x125==6250 
75xl00==7500 
25x100==1250 

2 
25x 50==1250 
25x 50==1250 
25x 50== 625 

2 
25x 25== 312 

2 25xl00==1250 
2 19812 sq. ft. 

19812 sq. ft. x Av. 3.0 

19812 
3 

27) 59436.0 (2201.3 cu. yds .. 
54 

54 
54 

36 
27 

90 
81 

•• '._.., ,l 



111 
Exhibit D"'.1 

E,XHIBIT D-1 

Public School No. 15 
No. of --Warrant 4271 
L. R. Leeds 
Certified Correct for $300 .00 

o. w. 2225 
L703 

D. W. Gangly, Sec'y. 

Audited and Approved 
A. Chambers 
A. B. Macpherson 
John H. Adamson 

300. 
400. 
950. 

1650. 

Committee on Finance. 
Oct. 16, 1926 

Fr om L. R. Leeds 
Order No. 2225 

·To be delivered to School No. 15 
As per bill and Acct. Ctf. Attached 300_. 

L703 
4271 

D. W. Gangly, Princip _al. 
Certificate No. 1543 

Date Oct . 19, 1926 

20 

· To Board of E:ducation, Clifton, N. J. 3o 
Thi~ Certifies that the first ( 1st) Payment is 

Due to Mr. L. R. Reeds, 66 Luddington Ave., Clif-
t on, N. J., amounting to Three Hundred 00/100 
Dollars ($300.) . under the Conditions of the Con-
tr a ct for Hardware and Repairs at School 15. 

Original Contract $498. 70 
Am 't of this Payment $300.00 



112 
Exhibit D-2 

Entire Payments 
Balance to Date 

$300.00 
$198.70 

Lee & Hewitt 
Oct. 20th, 1926 

The Board of Education of _Clifton 
In the County of Passaic, N. J. 

Return to D. W. Ganly, Secretary, Clifton, R J . 
10 To L. R. Leeds, Dr. 

Oct. 26-As per Attached Certificate 
No. 1543 
P. S. No. 15 

Cotlnty of Passaic 
State of New Jersey, ss. 

300.00 

L. R. Leeds, of full age, being duly sworn on 
his oath, saith that .the goods or serviceg itemized 
in the within bill have been delivered or rendered; 
that no bonus has been given or received by any 

20 person or person in connection with the same; 
that the same is ~orrect and true, and the amount 
therein stated is justly due and owing, as set forth. 

30 

L. R. Leeds. 
Sworn to and substribed before me 

this 23rd day of October, 1926, 
R. L. Wattenor, D. C. 

Notary Public of N. J. 

EXHIBIT D-2 
Public iSchool No. 15 

No. of Warrant 27 45 
Chris ·Bergsma $546.85 

Audited and Approved 
A. F. Ernst 
K H. Remig 
J o}m IL AdLmson 

Committee mi Finance. 
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Te:eph one Pa ssa ic 5712M 
Clifton, N. J., June 1924 

The Board of Education of the City of Clifton, N. J. 
To Chr. Bergsma, Dr. 
Ca r penter a n d Builder 

Real Estate 
Materials and Labor used in repair work on 

School No. 15. \10 
March 27 10 hours Carpenter Labor 

28 10 hours Carpenter Labor 
29 4 hours Carpenter Labor 
31 11 hours Carpenter Labor 

April 1 14 hour s Carpenter Labor 
/ 2 ,18 hours Carpenter Labor 

3 8 hou r s Carpenter Labor 
22 16 hours Carpenter Labor 
23 16 hours Carpenter Labor 
24 24 hours Carpenter Labor 20 
25 32 hour s Carpenter Labor 

May 2 8 hours Carpenter Labor 
3 8 hours Carpenter Labor 
5 16 hours Carpenter Labor 
6 32 hours Carpenter Labor 
7 32 hours Carpenter Labor 
,8 32 hours Carpenter Labor 

19 6 hours Carpenter Labor 
26 6 hours Carpenter Labor 

303 hours Carpenter Labor 30 
at 1.50 454.50 

May 6 Mason 8 hours, Laborer 8 hr. 
1.50 _ , 1.00 

7 Mason 4 hours, Laborer 8 hr. 30.00 
May 6 Mechanic -and Helper with 

Electric drill each 7 hours 
labor 1.50 - 1.00 17.50 
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Materials used 
15 lbs. nails 0.90 

3 dozen screws 0.72 
1 pane glass 1.50 

24 extension bolts 1.20 
7 solid brass door stops 6.95 
4 large door stops with shield 

and hooks 16.92 
16 lin. ft. brass chain 1.76 

Repairing of door check and 
locks at factory 12.50 

½ bag cement, 1/2 bag plaster 2.40 

Total $546.85 

The Board of Education 
of the City of Clifton 
Passaic County, N. J. 
To Chr. Bergsma, Dr. 

June, 1924 

Materials and Labor used on No. 15 School 
Order No. 566 

Total amount as per attached bill 
County of Passaic, 
State of New Jersey, ss. 

.$546.85 

Chr. Bergsma, of full age, being duly sworn on 
his oath, saith that the goods or · services itemized 
in the within bill have been delivered or rendered; 

SO that no bonus has been given or received by any 
- person or persons in connection with the same; 
that the same is correct and true, -and the amount 
therein stated is justly due and owing, as set forth. 

Chr. Bergsma. 
· Sworn to and subscribed before me 
this 10th day of June, 1924. · 

William A. Miller, D. C. 
A Comm. of Deeds for New Jersey 
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EXHIBIT D-3 
Public School No .. 13 & 15 

No. of Warrant 4537 
L. R. Leeds 
Certified Correct for $84.40 

D. W. Ganly, Sec'y. 
0 . w. 2576 
L703 84.40 10 

182.47 

Audited and Approved 
A. Chambers 
John H. Adamson 
W. J. Lentz 

266.87 

Committee on Finance. 
The Board of Education of Clifton 

in the County of Passaic 
Feb. 11, 1927 

To L. R. Leeds 
Order No. 2576 

Pl ease deliver to School No. 13 & 15 
As per bill and Acct. Ctf. Attached 

4537 
L703 

84.40 

D. W. Ganly, Secretary 
Certificate No. 1595 

20 

Date Feb. 10th, 1927 80 
To Board of Education, Clifton, · N. J. 

This Certifies that the Final Payment is Due to 
Mr . L. R. Leeds, 66 Luddington Ave., Clifton, N. J., 
am ounting to Eighty-four and 40/100 D_ollars 
($84.40) under the ·Conditions of the Contract for 
Repairs to Hardware at-schools 13 and 15. 



Original Contract 
School 13 
School 15 
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Am't of this Payment $ 84.40 
Other Payments on Contract 

1
·
0 

School 13 450.00 
School 15 450.00 

$485.7 0 
498.70 

$984.4 0 

Entire Payments $984.40 
Lee & Hewitt. 

Feb. llthr 1927 
The Board of Education of Clifton 

in the County of Passaic, N. J. 
To L. R. Leeds, Dr. 

Feb. 27 As per attached Certificate $84.40 
20 _Final Payment on Repairs-P. S. 13 & 15 

County of · Passaic, 
State of New Jersey, ss. 

L. R. Leeds, of full age, being duly sworn on his 
oath, saith that the goods or services itemized in 
the within bill have been delivered or rendered; 
that no bonus has been given or received by any 
person or persons in connection with the same; 
that the same is correct and true, and the amount 
therein stated is justly due and owing as set forth . 

'30 L. R. Leeds. 
Sworn to and subscribed before me this 

15th day of Febr., 1927. 
D. W. Ganly, iD. C. 

EXHIBIT D-4 . 
No. of Warrant .2974 

Jas Wilson 
0. M. 289 
L703 

$811.00 
D. W. Ganly 
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Audited and Approved 
A. F. Ernst 
K H. Remig 
John H. Adamson . 

Committee on Finance. 
Oct. 16, 1924 

Fr om · Jas. Wilson 
Passaic, N. J. 

Order No. 289 
To be delivered to School No. 15 
Repair dry well as per estimate submitted $811.00 

L703 
All complete except one well in the coal bin. 

Chas. M. Sheehan, Principal 
November 10th, 1924 

The Board of Education 
of the City of Clifton 
Passaic County, N. J. 

Order No. 289 
To James Wilson, Dr. 

Box 6, Delawanna, N. J. 
For reinstating new dry wells at School 

No. 15, Highland Ave. $811.00 

State of New Jersey, 
County · of Passaic. ss. 

James Wilson of full age, being duly sworn on 

lO 

20 

his oath, saith that the goods or services itemized 80 
in the within bill have b~en delivered or render:-
ed; that no bonus has been given or received by 
any person or persons in connection with the 
same; that the same is correct and true : and the 
amount therein state.cl is justly due and owing, as 
set forth. 

James Wilson. 
Sworn to and subscribed before me 

this 12th day of Nov. 1924. 
D. W. Ga nly, D. C. 
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EXHIBIT D-5 
Public School No. 13 

No. of Warrant 4271 
L. R. Leeds 

Certified Correct for $400.00 
D. W. Ganly, Sec'y. 

O.N. 2224 
10 Lo3 

L-703 . 

From L. R. Leeds 

Audited and Approved 
A. C. Chambers 
A. B. Macpherson 
John H. Adamson 

Committee on Finance . 
Oct. 16, 1926 

Order No. 2224 
20 To be delivered to School No. 13 

As per bill and Acct. Ctf. Attached 
4271 

$400.00 

L703 
D. W . Ganly, Principal. 

Certificate No. 1544 
Date Oct. 19, 1926 

To Board of Education, Clifton, N. J. 
This Certifies that the first ( 1st) Payment is · 

30 
Due to Mr. L. R. Leeds, 66 Luddington Ave., Clif-
ton, N. J., amount to Four Hundred Dollars 
($400.00) under the Conditions of the Contract 
for Hardware and Repairs School No. 13. 

· Original Contract $485.70 
· Am't of this payment 400.00 

Balance to date $ 85.70 
Lee & Hewitt. 
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Oct. 20th, 192G 
The Board of Education of . Clifton 

In the County of Passaic, N. J. 
T:o L. R. Leeds, Dr. 

Oct. 26 As per Attached Certificate 
No. 1544 

P. S. No. 13 
$400.00 

County of Passaic, Io 
Sta te of New Jersey, ss. 

L. R. Leeds, of full age, being duly sworn on 
his oath, saith that the goods or services itemized 
in th e within bill have been delivered or render-
ed; that no bonus has been given or received by 
an y person or persons in connection with the 
same; that the same is correct and true, and the 
am ount therein stated is justly due and owing, as 
set forth. 

L. R. Leeds. 20 · 
Sworn to and subscribed before me 

thi s 23rd day of Oct., 1926. 
R. L. Wattenor, D. C. 

Notary Public of N. J. 

EXHIBIT D-6 
No. of Warrant 4476 

L. R. Leeds 
Certified Correct for $200.00 . 

0. w. 2494 
L.703 

D·. W. Ganly, Sec'y. 

Audited and Approved 
A. Chambers 
A. B. Macpherson 
John H. Adamson 

Committee on Finance. 

30 
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The Board of Education of Clifton 
in the County of Passaic 

Jan. 15, 1927 
To L. R. Leeds 

Order No. 2494 
Please deliver to School No. 13 & 15 

K500-6 
D. W. Ganly, Secretary 

, Jan. 15, 1927 
From L. R. Leeds 

Order No. 2494 
T'o be delivered to School No. 13 & 15 

K500-6 
D. W. Ganly, Principal 

Certificate No. 1590 
Date Jan. 31st, 1927 

To Board of Education, Clifton, N. J. 
This Certifies that the Second (2nd) Payment 

is Due to Mr. L. R. Leeds, 66 Luddington Ave., 
Clifton, N. J., amoundting to Two hundred Dollars 
($200.00) under the ,Conditions of the Contract 
for Hardware Repairs at Schools 13 and 15, Clif-
ton. 
School 13 $485.70 
School 15 498.70 

$984.40 
Am't. of this Payment $200.00 
School 13 400.00 
School 15 300.00 

Entire Payments $900.00 

Balance to Date $ ·84.40 
Lee & Hewitt. 

I 

( 1 

r 

I 
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Clifton, N. J., Jan. 31, 1927 
The Board of Education of Clifton 

in the County 0£ Passaic, N. J. 
To L. R. Leeds, Dr. 

1 Jan . 27 To Payment on acct. of Contract 
as per attached Certificate of 
Lee & Hewitt $200.00 

County of Passaic, 10 
Sta te of New Jersey, ss. 

L. R. Leeds of full age, being duly sworn on his 
oat h, saith that the goods or services itemized in 

th e within bill have been delivered or rendered; 
th at no bonus has been given or received by any 
person or persons in connection with the same; 
tha t the same is correct and true, and the amount 
th er ein stated is justly due and owing, as set forth. 

L. R. Leeds. 
Sworn and subscribed before me this 

31st day of Jan., 1927. 
D. W. Ganly, D. C. 

20 

30 
. 1 

I 
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Arthur w.· Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J. 

NATIONAL SuRET.Y C0MJ?ANY, a 

coqmratian, 
P iainli ff,-AppeUe e; 

V'S·. 

THE BOARD OF EDUCATION OF 

CLrnTDN 1N T.HE. C.ou:NTY oF 
J? .ASSM0, 

Il'efe.n.il:an,t-A Pftell'ant~ 

The· Pleadings. 

Ac.t,ion 
at baw. 
On· Appeal 
from 
Supreme 
C.ou,rt 

The , fir.s't cJmRJt in th&· complamt sets up: the 
ma:king: 0£: a mmtract on August . 23-td, l92t, be-
tween Faillace Brothers and the defendant, the 
B0.a:ud. e& Educatum emf Clift0n, irn tliH· County of 
Passaic; , :fi@T the-· ere .ction 1 o:ff a. sclr@ol1: buiidirrg · :fior: 
$131,9.00~00 am1.;d the: pmnr.ision. :fior add.itfonat or 
extra , eompens:atiem oi $4'.0.0: p:e.r clrllic. yar.d : for. 
e~cavmtiorr if 1mck is: en.c.ourutered~; the, encounter-
ing: ofi .l!0ck to. ti~ : eixte-nt :L,321 cubi-c:'. yar:ds; the: 
fllnmrciia:1-fiatilure of. Failla@H Br0ith:er.s artril the: 
G.Ompleti@n. 0.f the - womk li>y the pJairuifrffi, iihe. 
s:1:EFety @n,. the : bond~ ancl.· s-nbr@,g.ati@n-to. uhe rights: 
0£ Faillae:e 13-l':0:thers a,nd\ th~. ne:fusalt of the , de--
fendan.t to , pay for. the . e~bla w.0JI:k amounting ' ta, 
$5,284.00 (R. 3), despite the ~mrtificaite_. of the 
architect for the Board of Education that Fail-
hme . Brothers were _ entitled to extra :payment of 
$5,280.00. 

The s-ec.ond -count (It 4) is for th,e same claim. 
an<f aUeges that the defendant disputed the . 
architect's certincat.e claiming that the brown 
stone and shale excavated were not solid rock 
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and that as a res-11lt of such dispute the question 
~f the character of the material encountered and 
the further question as to whether or not Fail-
lace Brothers were entitled to payment for ex-
cavating such rock, even though they did no 
blasting, were submitted to arbitrators, as pro ... 
vided in the contract, which provision is as fol-
lows (R. 10): 

'' FrFTH : Should any dispute arise re-
specting the true construction or meaning 
of the Drawings or Specifications, the s·ame 
shall be decided by the Architect and his 
decision shall be final and conclusive; but 
should . any dispute arise respecting the true 
value of the extra work, or any work omit-
ted, the same shall be valued by two com-
petent persons, one employed by the Onwer, 
and the other by the Contractors, and those 
two shall have power to name an umpire, 
whose decision shall be binding on all par-
ties.'' 

The second count then sets up the award of the 
persons so appointed and their determination 
that solid rock was encountered within the mean-
ing of the contract and specifications as defined 
in "Rock 12" of the specifications (R. 2) and 
that · the contractor was entitled to be paid for 
rock excavation at the additional price of $4.00 
per cubic yard as provided in the specifications · 
(R. 5). There is the further allegation that 1,321 
cubic yards of rock were excavated, hence the 
claim for the additional amount above the con-
tract price of $5,284.00. 

The third count is for $2,000.00, balance due 
on the contract price of $131,000.00. 

As a verdict was rendered by the jury for 
$1,000.00 on the third count and as no issue was 
taken with the judgment rendered thereon, we . 
are not concerned with the third count 
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In answering paragraph 2 of' the secorid count 
the defendant admits that "two arbitrators were 
app ointed, who, together with an umpire, selected 
by them, · were to determine whether Faillace 
Brothers .had excavated solid rock which required 
blasting ,to remove; that · said arbitrators were 
Russel L. Wise and Anton L. Pettersen, who 
selected as umpire, Harold J. Harder ." 

Its only denial to the allegations in paragraph 
2 of the complaint is "that brown stone and 
shale were excavated,'' admitting further that it 
disputed the claim of Faillace Brothers that such 
work was done. 

It admits the making and filing of the award, 
but attacks its validity on the ground that the 
arbitrators and umpire were not sworn, gave no 
notice of hearing and because no witnesses were 
produced before them. 

The action was tried before Judge Mackay in 
the Passaic Circuit Court on September 26th, 
1929. 

The Judge directed a verdict on the second 
count for $5,280.00 and interest, which the jury 
returned. As hereinbefore stated, the jury 
found · for the plaintiff on the third count for 
$1,000.00 and interest. 

On appeal to the Supreme Court the judgment 
was affirmed. 

Grounds of Appeal. 

The grounds of appeal filed in the ·Supreme 
Col:!,rt, except the third and fourth, ~11 relate to 
fhe admission in evidence of, and the direction of. 
a . yerdict upon, the award or° the arbitrators and 
the refusal of the Court to . permit ;,the defendant 

i 
I 

I I 
I 
I 

I 
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to offer proof to ·contradict the findings of the 
arbitrators (R. 19 and 20). 

The third and fourth grounds of appeal relate 
to the third count and are not material here. , 

The first ground of appeal filed in · this Court 
is that '' The Supreme Court found: 1. In favo r 
of the plaintiff instead of defendant'' (R. II) . 
The other grounds take issue with the findings 
of tlie Supreme Court. 

Facts. 

On August 23, 1921, Faillace Brothers entered 
into a contract with the Board of Education of 
Clifton, in the County of Passaic, for the erec-
tion of a new school building known as New 
School Number 15, on High land avenue in Clif-
ton, for $131,000.00, in accordance with the draw-
ings and specifications made by Henry Barrett 
Cr osby, an architect. 

Before the building was completed Faillaee 
Brothers suffered , financial difficulties and the 
plaintiff-appellee, the National Surety Company, 
the surety on the bond of the contractor, waR 
compelled to take over the work and to finish the 
job, all of which it did. 

A dispute arose over the nature and quality 
of certain materials excavated which the con-
tractors characterized as rock and for which 
additional compensation was claimed. 

The specifications provided as follows (R. 2): 
'' Rock 12. Large Boulders shall be , sunk 

below ground floor level in , locations as 
directed by Architect , or shall be ren10ved 
from off the premises. Should solid rock 
be encountered at level of bottom of walls, 
dress the rock to level surface and omit such 
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parts of footings as directed. If solid rock 
is encountered, same shall be removed from 
the premises at unit prices for blasting to 
be submitted in ·estimate/' 

It was agreed that the additional sum of $4.00 
per cubic yard should be paid to the contractor 
for the removal of solid rock. 

1,321 cubic yards of material, characterized by 
the J ontractors as solid rock under the terms of 
the contract for which they claimed compensation 
at the rate of $4.00 per cubic yard, were exca-
vated and removed (R. pp. 45, 46, 50, 51). 

The contract also provided that in the event 
of a dispute arising over extra work that each 
of the parties to the contract should appoint a 
competent person and that they should select an 
umpire, and their decision should be final, and 
the parties agreed to abide thereby (R. 10). 

A question having arisen as to whether or not 
the rock encountered came within specification 
"Rock 12" and therefore compensable, and al-
though the architect ha'd given his certificate, 
the Board of Education, by resolution, named 
an engineer, Mr. Russel L. Wise and Fallace 
Brothers named another engineer, Mr. Anton L. 
Pettersen and the two arbitrators selected as 
the umpire, a third engineer, Mr. Harold J. 
Harder (R. 98). 

On December 7th, 1929 (R. 100 ), the arbi- _ 
trators filed a unanimous report with the Board 
of Education, in part as follows (R. 101, 103): 

'' Although we have ascertained that no 
blasting was performed in connection with 
the grading ·. o'f the school site, we consider 
it optional and entirely within the judgment 
and jurisdiction of the contractors to use 
such means, which in their . opinion, would 
be most advantageous to remove from the 
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premises any materials competent to be 'Clas-
sified as solid rock under ' Section 12 Rock.' 

'' Basing our judgment and decision upo_n 
our observations, it is our conclusion that 
hard rock, (brown stone boulders, and · red 
shale . rock) were encountered in connection 
with the excavation of the School site. 

"From the appearance of the excavated 
materials, judging from the formation of 
the present banks, it would indicate that the 
rock and shale formation were in layers and 
shelves intermingled with red sand and 
gravel, varying from 8 inches to 1 ½ , feet in 
thickness. 

"We feel for that reason that the con-
tractor is entitled to be paid for rock exca-
vation. 

"Due to the unevenness of the rock strata 
we are unable to determine the quantity of 
materials excavated and percentage of rock 
encountered.'' 

The percentage of rock encountered had been 
ascertained by two other engineers prior to the 
submission, and the results are above set forth, 
viz.: 1,321 cubic yards (R. '45 etc.). 

Plaintiff, the National Surety Company, was 
subrogated to all of the rights of the original 
contractor. 

LAW. 

I. 
The appeal should be dismissed for failure to 

file proper grounds of appeal. . 

All the grounds of appeal (R. II) are based 
on the reasoning and holding of the . Supreme 
Court, not one alleging that that tribunal erred 
in the judgment rendered. 
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This Court has repeatedly held (Burhans, et a'l. 
v. City of Paterson, 99 N .. J. L. 490, 123 Atl. 883) 
that on an appeal from the Supreme Court sit-
ting as a reviewing tribunal, the only proper 
ground of ~ppeal is that the Court below erred . 
in the judgment it gave. 

In that case four grounds of appeal had been 
filed, all on the reasoning and holding of the 
Sup;teme Court, but not alleging that that tri-
bunal erred in the judgment rendered. It was 
held that "because it is not alleged as ground of 
appeal that the Supreme Court erred in the judg-
ment sought to be reviewed, the appellate juris-
diction of this Court is not invoked, and the ap-
peal must therefore be dismissed.'' 

Grounds 2, 3, 4, 5 and 6 are objectionable on 
the further ground that rulings of the Supreme 
Court, when sitting as an appellate tribunal are 
not assignable. Kleinert v. Hutchinson, et al., 
(E. &J A.) 98 N. J. L. 831, 121 Atl. 742. 

II. 

There was no error in admitting the a ward in 
evidence even though the arbitrators were not 
~worn, gave no notice of hearing and heard no 
witnesses. 

At the outset we desire to call the Court's at-
tention to arguments in appellant's brief on 
issues which were neither raised in the trial -
court nor in the Supreme Court. 

As appears in the grounds of appeal filed in 
the Supreme Court (R. 19), the only complaints 
found with the rulings of the · trial court wer .e .. 
the denial of defendant's motion for a non -suit . 
as to the second count; the admission in evidence 
of the award over the objection that the arbi -
trators had not been sworn and had not granted 
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a nearing to the defendant; the direction of a 
verdict over the objection that the arbitrators 
had not been sworn and had not granted the 
hearing; and the refusal of the Court to permit 
defendant to dispute the findings of the arbitra-
tors. The 8th ground in the · Supreme Court, as 
we will hereinafter show, is erroneous in stating 
that the Court refused to permit the defendant 
to show the amount of earth and rock excavated. 

At the trial defendant moved for a non-suit as 
to the second count (R. 41) on the ground that 
the arbitrators were not sworn, and held no 
formal hearing at which defendant would have 
had an opportunity to produce witnesses. 

The admission in evidence of the arbitrators' 
report was objected to on the same grounds (R. 
24, 25 ). 

· It is well established that when a party ex-
cepts to the admission of testimony he is bound 
to state his objection specifically and on error 
he is confined to the objection so taken. (The 
Columbia Delawa~e Bridge Company v. Geisse, 
et al., 38 N. J. L. 39 at 44, affirmed by this Court 
38 N. J. L. 580.) See also Shaw v. Bender, 90 
N. J. L. 147, 100 Atl. 196 (Case 2), where this 
Court said: 

'' The trial court was not requested to 
grant a non-suit on that ground; hence the 
question is not before us for determination. 

'' A question not presented and argued in 
the court below will be held to be waived 
and abandoned, and will not be considered 
in an . appellate tribunal. State v. Heyer, 
98 Atl. 413.'' 

The , only issues raised by the pleadings . and 
by appellant in the trial court are the validity 
of the award made in this case in the absence of 
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an oath by the appraisers and notice of hearing, _ 
and the quantity of the rock excavated. 

Appellant now argues for the first time that 
a submission of this kind was ultra vires and 
could have been pleaded by the Board of Educa-
tion (Appellant's brief 14). It is sufficient to 
say that uUra vires was not pleaded. The argu-
ment meets the further objection that it was 
not 1 aised below. This. -is also true with reference 
to the argument made on pages 15, 16 and 18 of 
appellant's brief. 

The question to be determined by the experts 
appointed by the parties was not as stated in 
page 6 of appellant's brief, whether there was 
solid rock or not, but whether the rock exca-
vated came within the classification of specifica-
tions number "Rock 12'' (R. 2), for which extra 
compensation was to be made. On pages 7 and 
8 of its brief, appellant further argues that the 
question submitted was '' What was the total 
cubic yards of rock excavated 1'' The amount 
excavated was made known to the Board hy the 
contractor t~rough appellant's architect, who 
certified (R. 97) that the contractor was entitled 
to the extra payment of $5,280.00. The amount 
had been determined · during the construction 
work (R. 45, 51). We reiterate that the single 
issue submitted to the experts was whether or 
not the contractor ' was entitled to payment at 
the rate of $4.00 per cubic yard for rock exca- · 
vated, although such rock was - removed without 
blasting. 

As hereinbefore appears, the first count in the 
complaint is based upon the ter~s of the con-
tract for the construction of a school building 
and particularly for extra compensation, as pro,c 
vided in the contract, for rock excavation. The 
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second count in the complaint is for the same 
item and is based upon the report and findings 
of . the experts, who were appointed in accord~ 
ance with the terms of the contract. The lan-
guage of the : provision for such appointment is 
repeated ·and is as :follows (R. 100, l. 20) : . ~'But 
should any dispute arise • respecting the true 
value of the extra work, or the work omitted, 
the same shall be valued by two competent per-
sons, one employed by the owner, the other by 
the contractor and these two shall have power 
to name an umpire, whose decision shall be 
binding on all parties.'' 

It will be observed from this language that 
these men so appointed, all of whom were engi-
neers of experience, were not arbitrators in the 
usual legal definition or acceptance of that word. 
They were men appointed because of their expert 
knowledge, and had duties to perform similar 
to those of appraisers appointed under a stand-
ard fire insurance policy. As Vice-Chancellor 
Pitney said in Am.erican Central Insurance Com-
pany v .Landau (17 Dick. Ch. Rep., 73 at p. 93), 
'' * * * the proceeding here is not an ordinary 
arbitration where the parties hear witnesses and 
appear by ~ounsel and act upon sworn evidence 
only; but it is strictly an appraisal and ascer-
tainment iri a particular manner of the amount 
of the loss, made by two or three parties, as the 
case may be, in which they act upon their o-,vn 
judgment, with such information as they may 
obtain in an informal way * * "' '' 

Thj_s definition is upheld by · Vice-Chancellor 
Reed in Stout v. Phoenix . Assurance · Co. of 
London (20 Dick Ch. Rep. 566, at p. 570). The 
bill in that ca~e was filed to set aside an ap-
praisetnen t made · hi a fire msur~nce case upon 
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several grounds. At page 570 of the reported 
case, the Vice-Chancellor says : '' If the award 
made . in this . case is invalid, it must rest upon 
the: failure of the appraisers to give notice to 
the insured or his agent of the time ~nd place, 
when and where, the • appraisement was to take 
place. If the provision for the ascertainment 
of the loss is to be regarded as an ordinary 
ar~tration, of course the parties were entitled 
to notice. But, as already remarked, the pro-
ceedings is not a common-law arbitration.'' 

The contention is made that under the statute 
relating to arbitration and references ( Comp. 
Stat. Vol. 1, p. 106, sec. 6), the arbitrators must 
be sworn and if they were not sworn the award 
is void. This provision may or may not apply 
to so-called common-law arbitrations. The au-
thorities on the subject where the question has 
arisen are not clear. 

About the first case which arose under this 
statute is Ford v. Potts (l Halst. p. 388). In 
that case suits had been begun by both parties 
and both suits were referred to arbitrators. Ob-
jection was made that the referees were not 
sworn as provided in the 6th section of the act. 
'Chief Justice Kinsey says on page 394: '' The 
legislature have not declared, that the omission 
to take the oath should invalidate the award, and 
we cannot suppose that this was their meaning~ 
If such was their intention, it might easily have 
been expressed, but as it is omitted, we can only 
judge of their intentions by what they have 
done.'' , This, however, is obiter d.iota, as appar-
ently the arbitrators had been appointed prior 
to the passage ,of the act. -

Another early case is Inslee v. Flagg (26 N. J. 
L. 368). - The· opinion is by Chief Justice Green. 
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The suit was in assumpsit · and the defendant 
pleaded an award. · The . plaintiff replied that the .. 

. arbitrator had · not been sworn and the Chief 
Justice holds that as the .arbitration comes with- . 
in. the purview of the statute '' the arbitrator 
cannot act~that, in fact, he is clothed with none 
of the powers of an arbitrator, and can make no 
award until he is sworn . '' It does not appear 
in the report of the case how the arbitrator was, 
appointed. Mr. Justice Potts propounds the 
question in his concurring opinion (p. 373): 
"Does this section apply to all cases of arbitra -
tion, or . only to such as are made a rule of 
courU'' Apparently the award before the Court 
had not been made a rule of court. 

We then reach the case of Kaplan v. Niagara 
Fire Insurance Co. (73 N. J. L. 780), an arbi-
tration under a standard fire insurance policy. 
This case was tried at the Middlesex Circuit, Mr. 
Justice Fort sitting. T:P,ere were _eminent coun-
sel both for the plaintiff and . the defendant, and 
the trial justice in directing a verdict stated his 
reasons which are enumerated in the report of 
the case and are spoken of with approval in the 
opinion of the Court of Errors and Appeals. 
Mr. Justice Fort states (at p. 786): "A third 
suggestion was made by plaintiff's counsel, that 
the umpire chosen was not sworn, nor did he 
agree to accept. The appraisers agreed. His 
services were therefore not required. His fail-
ure to qualify, therefore, was quite immaterial 
( citing authorities)." "There is no requirement 
that the appraisers be sworn, and if they are not 
it will not invalidate the award. · See opinion of 
Vice-Chancellor Reed. in Stout v. Phoenix Assur-
ance Co., 56 Atl. Rep. 691" (above cited). 
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In the opinion of the Court of Errors and 
.Appeals (Judge Vredenburgh), the Court says: 
"The counsel of the plaintiff in error, having be--
fore them the light of the above -quoted opinion 
at the Circuit, fortified by its references to au-
thority, urge i'n argument and in brief here two 
subjects deserving our consideration.'' But no 
reference is made to the consideration of the 
que, ti?n of the swearing or non-swearing of the 
ap:praisers. 

So far as this last proposition is concerned, in 
an arbitration similar to the one in the instant 
case, which, as we have already said, is not an 
arbitration such as is comprehended within the 
usual definition, the valuers were chosen by 
r eason of their special knowledge respecting the 
matters in controversy. They were not called 
upon to give notice as of a formal hearing 
where testimony is to be taken or to hear proofs, 
and may be even justified in refusing to hear 
the evidence. (See Stout v. Phoenix A.ssura11ce 
Co., supra). 

We find the following definition of a common 
law arbitration in Corpus Juris (5 C. J. p. 17, 
sec. 4): 

'' Technically, to constitute a valid com-
mon-law award, it is necessary that ther e 
should be a submission, by the parties, of 
an existing matter of difference, for the 
purpose of concluding the parties as· to the -
entire subject matter in issue between them , 
as distinguished from a submission for the 
ascertainment of a single fact, or the settle-
ment of a particular question in the chain 
of evidence, constituting a mere apprais e:.. 
_ment, valuation; or reference not designed to · 
terminate the whole controversy between the 
parties, which proceeding is said not to be 
an arbitration.'' 

"I ,, 
Ii 
;1 

II 
I 
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This, therefore, is our contention, that as the 
ascertainment of the fact with . respect to rock 
exeavation was the only function of the arbitra-
tors or appraisers appointed in this case, the 
award made by them is not a common law award 
nor a statutory award. · The provisions of the· 
statute above referred to with respect to the 
swearing of the arbitrators do not apply. 

It must be remembered . that the provision for 
the appointment of experts is found in the 
contract between the parties, and they were 
selected because of that provision and not be-
cause a controversy had arisen and the parties 
had · subsequently agreed to submit to arbitra-
tion . 

. As was · said in First Ecclesiastical Society v. 
Besse (119 Atl. 903, at p. 905): 

. , '' In many cases it appears that the agree-
ments were designed to leave to the deci-
sion of persons to be selected questions of 
amount, quality, value, or price which might 
come up during or after the performance 
of the co'ntract. Of these it has been said 
that a reference agreed on for such a pur-
pose is not an arbitration in the accepted 
legal sense of the word, because an arbitra-
tion is a method adopted to settle already 
existing controversies, and reference of this 
kind is intended to affect only possible 
future controversies; and that the latter, 
accurately speaking, is an appraisement or 
estimate." ( Citing authorities including 
Stout v. Phoenix Assurance Co.) 

II 
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III. 

A verdict was properly directed on the second 
count. 

Point IV of appellant's brief is not properly 
before t.hi.s Court as t,he objection made therein 
was not made in the trial court nor raised or 
argued in the Supreme Court (Columbia Dela-
ware Bridge Company v. Geisse, et al., supra; 

/ Shaw v. Bender, s1u,pra). · 

At the trial appellant's counsel stated to the 
Court (R. 63) that he had several witnesses "for 
the purpose of showing that there was no rock, 
such as described in the specifications, encoun-
tered on this job. I think there are twelve wit-
nesses, some of whom are engineers, some of 
whom are not; but in view of the ruling of your 
Honor, with respe0t to the arbitration, it is a 
question of what the issue is in respect to that, 
if this arbitration is conclusive, I cannot attack 
it, if you say it is conclusive; and, why, then I 
cannot put this testimony in.'' And upon objec-
tion to the question '' Q Can you tell us whether 
you found any rock or not-,'' (number 5 of 
the grounds of appeal) appellant's attorney 
stated (R. 64), "Mr. Comstock-I offer the evi-
dence to prove that there was not any such rock 
encountered on this excavation or in the grad-
ing as to be entitled to $4.00 a cubic yard." 

In number 8 of the grounds of appeal, appel-
lant states that the Court refused to permit it to 
show the am.01,mt of earth and rock excavated. 
As is shown by the above quotations the offer of 
proof was not to show the amount of rock but 
the character of the rock excavated. 

The contention that the award must be certain 
and final upon all the matters ,submitted is not I, 
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properly before this Court, as it was not raised 
below. The cases cited in support thereof (Ap-
pellant's brief 26) are not in point. · 

The argument by appellant on pages 30 and 
31 , ~f ;its brief that the. fifth paragraph of the 
contract does not support the arbitration was 
not raised in the Court below and on the con-
trary it was admitted by defendant in paragraph 
2 of its answer to the second count that the ques-
tion as to the meaning of '' solid ·rock'' and 
whetl;ier Faillace Brothers were entitled to pay-
ment for such excavating, was submitted to arbi-
trators. We quote (R. 14) : 

'' Two arbitrators were appointed, who, 
together with an umpire, selected by them 
were to determine whether Faillace Bros. 
had excavated solid rock which required 
blasting to remove it; * * *" 

The appellant cannot therefore contend as it 
does on 'pages 29 and 31 that there was . no proof 
of a submission or that a committee of the Board 
and not the Board itself, had referred the matter 
to experts for · their determination. The Board 
of Education itself passed the resolution (R. pp. 
98, 100) . The issue at the trial raised by the 
pleadings and in the argument before the trial 
court was clear . 

It is significant that nowhere in appellant's 
brief does it point out the page of the record 
wherein any of the matter contained in its brief, 
other than the swearing of and notice by the arbi-
trators, was raised in the trial court. 

The Supreme Court therefore properly con-
cluded) that the only issue before it was whether 

-the report was properly received in evidence over 
the objection that the arbitrators were not sworn 
and that no notice was given of a meeting . 
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IV. 

In the absence of fraud or mistake the award 
was binding upon both parties. 

Whether or riot the material encountered by 
the con tractor should be defined as . solid rock 
was voluntarily submitted by the parties to the · 
arbitrators. There was no doubt as to what 
they were called upon to decide. ( See resolution 

/ of Board of Education agreeing to submission, 
R. p. 98.) The determination of the arbitrators 
in the absence of fraud, mistake or misconduct 
became binding upon the parties, in fact became 
a part of the contract itself. 

The Courts are uniform in holding that such 
determinations are conclusive. Inslee • v. Flagg, 
26 N. J. L. 368 ( above cited) ; Richardson v. 
Lanning, 26 N. J. L. 130. 

V. 

The defendant cannot attack the award at 
law, the proper remedy being in equity. 

The determination of the arbitrators in the 
absence of fraud, mistake or misconduct being 
conclusive upon the parties in a court of law, the 
award cannot be attacked there but must be con-
tested in equity (Kaplan v. Niagara Fire Insu .r-
ance Co., 73 N. J. L. 780 at p. 786). 

It has always been held that in an action at 
law upon an award the defendant must resort to 
equity where he seeks avoidance of the award, 
courts of law having no authority to question its 
validity ( Cortlandt y. Underhill, 2 Johns Ch. 
Rep. 366; 81ierron v. Wood, 10 N. J. L. 7). 

I 
1: 

I 
I 



18 

Conclusion. 
We respectfully submit that the Suprenie Court 

did not err in concluding that the submission to 
experts in this case of the single issue whether 
the material excavated by the contractor was · 
rock under specifications No. "Rock 12," was not 
an arbitration under the arbitration statutes. 

FREDERIC M. P. PEARSE, 
Attorney for Plaintiff-Appellee. 

On the Brief, 
FREDERIC M. p. PEARSE, 

MAX MEHLER. 
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' 

Brief lor Defendant-Appellant 
STATEMENT 

This suit was instituted against The Board of 
Education of Clifton in the County of Passaic to 
recover moneys alleged to be due under a written 
contract between The Board and Faillace Bros., 
contractors, by the terms of which they were to 
erect a school building for the sum of $131,000. 
agreeably to and in accordance with the drawings 
and specifications made by the architect. 

Faillace Bros. failed sometime after the exca-
vation and the plaintiff which had become the 
surety on their bond completed the building. The 
chief difference between the original parties con -

ii cerned the payment of $5284. for the alleged ex-
i cavation of 1321 cubic yards of solid rock, which 

defendant was ready to prove had not been en - . 
countered. 

Paragraph 12 of the specifications, p. 95, is as 
follows: 
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"Large boulders shall be sunk below 
ground floor level in locations as directed \ 
by Architect, or shall be r:emoved from off 
the premises. Should solid rock be en-
countered at level of bottom of walls, dress 
the rock to level surface and omit such 
parts of footings as directed. 

If solid rock is encountered, same shall 
be removed from the premises at unit 
prices for blasting to be submitted in estim-
ate." 

The proposal of the contractors as stated was 
$131,000. Then follows this language in their 
proposal. 

"Rock excavation that requires blasting 
add $4.00 per cubic yard over earth,'' p. 97. 

This was submitted with the estimate and was 
part thereof. The proposal was on the printed 
form of the Board and this was the only unit price 
on the whole work. 

It will be noted that no additional compensa-
tion was to be paid for "large boulders" or any 
kind of rock other than solid rock. No estimate 
was asked for large boulders. Only for the ex-
cavation of such solid rock that required blasting 
were the contractors to be paid. This it would 
seem is too plain for further discussion. 

The rock in question in this case was removed 
by steam shovel, p. 56. It is quite clear there-
fore, that it could not have -been of the massive-
ness indicated by the terms solid ' rock and further 
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qualified by the words "at unit · prices for 'blast-
ing." 

There was no rock of any kind encountered in 
the foundation for the school, p. 55. The only 
rock claimed to have been encountered was in 
grading part of the premises. 

The complaint contains three counts. The ma-
,i'erial allegations of each are as, follows: 

FIRST COUNT 

That the contractors submitted a price of $4. 
per cubic yard for removing solid rock in addition 
to the contract price aforesaid of $131,000. which 
was accepted and which was performed and that 
the architect so certified. 

SECOND COUNT 

That the rock was of brownstone and shale; 
that the parties mutually agreed to submit to ar-
bitration the question whether the brownstone 
and shale were solid rock and whether the con-
tractors were entitled to payment, although they 
did no blasting; that arbitrators were appointed 
who selected an umpire who reported "that brown-
stone boulders and red shale rock were encoun-
tered" that "from the appearance of the exca-
vated materials judging from the · formation of the 
present banks it would indicate that the rock and 
shale formation were in layers and shelves inter-
mingled with red sand and gravel varying from 8 
inches to 1½ feet in thickness; that the arbitra-
tors felt for that reason the contractor . was en-
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,.. titled to b_e paid for r.ock excavation : but ·:that 
"we are unable -to determine the qu,an,tity of ma-
terials . excavated ct:nd perceTJ:tage of rock ,en-
countered.'' 

Paragraph 4 of .this count further alleged that 
the quantity of .. brownstone ~boulders . and red shale 
rock referred to was 1321 cubic yards. (This calcu-
lation . was __ c9mpl~tely _ outside · the alleged a ward.) 

_THJ.RDXOUNT 

-·-· That· a .balance of $2000. was · left- with • the 
Board which it refosed to pay. 

"THE ANSWER OF .VEF !ENDANT 

Th:e Board ~ alleged in answer to -the--first co'unt 
that the price was $4. per cubic · yard over earth 
for removing solid -- roc :k that required blasting; 
that no such work was performed as the architect 
well knew. 
. ThB Boar:d in ·answerto ·the second co·unt denied 
that brownstone and shale were excavated; that 
the. aHeged award was-- void· and ·oL no C effect: as 
the arbitrators were ·not · sworn nor was any notice 
given to defendant of any .hearing nor were wit-
·nesses produced and ·sworrn nor :,any ,hearing had 
there.on. 

· The Board answers the third ·count, that the 
balance of $2000; was retained with the consent 
of the plaintiff to ' replace work that might be re-

r_ u·quire _d and that tlre expenditures exceeded said 
_-sum. 

As a separate defense the Board declai·ed that 
:the archifact did not cel'.'tify that the claim for rock 
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was a valid one but on the contrary sent a letter 
to the Board that he had conferred with several 
engineers and enclosed copies of their opinions to 
enable the Board to determine whether the claim 
was a valid on.e according to the contract. 

A verdict was directed for the plaintiff on the 
second count for $5280. principal and $2508. in-
terest or a total of $7780. and on the third count 

/ a verdict was rendered for $1000. principal and 
$336.67 interest, or a total on the third count of 
$1336.67 or a total judgment of $9124.67. The 
plaintiff did not press the first count. 

The Alleged Arbitration 

There was no direct proof of any submission. 
What appears to have happened was that an in-
vestigating committee of the Board of Education 
had been appointed to consider the matter and 
that public meetings were held. The excerpt from 
the minutes of the Board of Education of Novem-
ber 16, 1921, p. 98, was offered by the plaintiff as 
Exhibit P-5. 

The Board adopted the resolution of the in-
vestigating committee. It was resolved that the 
dispute as to whether there is any rock or not or 
the percentage thereof, p. 99, be submitted to 
arbitration according to Section 5 of the contract. 

"But should any dispute arise respect-
ing the true value of the extra work, or of 
the work omitted, the same shall be valued 
by two competent persons, one employed 
by the Owner and the other by the Con-
tractor, and these two shall have power to 
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name an umpire whose decision shall he 
binding · on all parties." 

This section did not apply as will app _ear infra ·. 
The intention, however, clearly was that the ques-
tion whether there was solid rock or not, and the 
percentage thereof should be _ submitted to · arbi-
tration. No formal submission so far as appears 
from the eyidence was signed. Not a word was 
said about such a document. All we have to guide 
us is the resolution of the Investigating Commit-
tee and the report of the alleged arbitrators. We 
know from the contract between the parties em-
bracing the agreement and specifications just 
what the contractors agreed to do. The Board 
of Education could not lawfully consent to an ar-
bitration of a subject-matter so palpably at vari-
ance with its own contract; Why should the con-
tractors be paid for alleged excavation of certain 
boulders and shale "':hen they had agreed by their 
solemn contract that compensation for such work 
was included in their general contract and that 
by their own proposal over their own signatures 
they were only to be paid further compe .nsation 
of $4. per cubic yard above the price of earth if 
they encountered solid rock that required blasting. 

The only possible question that could exist was 
how much solid rock had been excavated. The 

· price was fixed. The word "blasting" occurs in 
the specifica~ions and in the proposal of the con-
tractors. 

This "rock excavation" of the proposal is of 
course the "solid rock" of the specifications. No 
further action of the Board is shown by the plain-
tiff. The next exhibit of the plaintiff -was- Exhibit 

. 

• 



7 

P-6, the alleged award, which is no award what-
ever. The arbitrators said that they attached a 
sketch to the report which is found on page 104; 
that the premises revealed the presence (bold 
ours) of large boulders, red shale and red sand-
stone rock and concluded that "hard rock (brown-
stone boulders, and red shale rock) "-the words 
in brackets theirs-"were encountered" and that 
itfaould indicate that the rock and shale forma-
tion were in layers and shelves intermingled with 
red sand and gravel, varying from 8 inches to 1½ 
feet in thickness, p. 101, 102 and 103. Manifest-
ly rock 8 inches in thickness was not solid rock. 
This could readily be removed by a steam shovel 
and was so removed. A steam shovel could not 
rem ove solid rock without blasting the rock. It 
was ridiculous to think the Board would pay $4. 
a cubic yard above the price of earth for what 
could be removed with a steam shovel. The mat-
ter was treated by the arbitrators as if there 
had been no contract at all between the parties. 

Both the resolution of the committee and the al-
leg ed . award set out the clause of the contract 
about disputed value and yet the so-called award 
avo ided it altogether. 

Then they have this singular conclusion: 

"Due to the unevenness of the rock strata 
we are unable to determine the quantity 
of materials excavated and percentage of 
rock encountered." p. 103. 

This conclusion makes the alleged award nuga-
tory . It is not within the submission. What was 
committed to them was not whether they found a 
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piece of rock in this corner of the tract or the other 
corner, but what was the total cubic yards of solid 
rock excavated. The price had been fixed at $4. 
It was then a simple matter, if the number of 
yards of solid rock were known, to make the com-
putation. 

THIS JUDGMENT SHOULD BE REVERSED 
BECAUSE: 

1. THE ARBIT;RATORS WERE NOT SWORN. 

2. NO NOTICE; WAS GIVEN TO THE DE-
FENDANT OF THE TIME . AND PLACE OF 
MEET 'ING. 

3. . NO HEARING WAS HELD. 

4. THE , ALLEGE\D AW ARD WAS INCOM-
PLE,TE, AND PLAINTIFF WAS OBLIGED TO 
CALL WITNESSES NOT ASSOCIATED WITH 
THE ARBITRATION IN AN ATTEMPT TO 

_ PROVE THE QUANTITY OF CUBIC YARDS OF 
ROCK ALLEGED TO HA VE BEE:N EXV ACA'tED 
WHICH WERE NOiT STATED IN THE AL-
LEGED AW ARD AND DE'FENDANT WAS 
DENIED THE , RIGHT TO PROVE THAT THE. 
QUANTITIES OF ROCK WHICH THESE WIT-
NESSES FOR THE PLAINTIFF TESTIFIED TO, 
DEHOR~ THE AW ARD, WERE NOT EXCA-
VATED. 

THE ARBITRATORS WERE NOT SWORN 
This is admitted. 
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Section 6 of the arbitration act is as follows: 

"In cases of arbitration, every arbitrator 
shall, before he proceeds to the business 
submitted to him, take an oath or affirma-
tion of the like nature with that hereinbe-
fore prescribed to be taken by referees and 
to be administered in like manner." 

In Inslee v. Flagg, 26 N. J. L., 368, Chief Justice 
Green said: 

"It is insisted that the sixth section of th .~ 
act applies only to cases where the arbi-
tration is to be made ' a rule of court. But 
certainly the act itself contains no such 
limitation. It comprehends every arbitra-
tor and all cases of arbitration. Nor is 
there anything in the general structure and 
scope of the act, or in the reason of the 
thing, to narrow the natural import of the 
language of the sixth section. The two first 
sections of the a~t including the preamble 
are a substantial copy of Stat. 9 and 10 
Will. III, ch. 15, and apply only to arbitra-
tions where no cause is pending and where 
the submission is agreed to be made a rule 
of court. Lucas vs. Wilson, 2 Burr. 701. 

The third, fourth and fifth sections of the 
act regulate references where there is a 
cause pending in court. It might be in-
ferred from what is reported to have been 
said by the Chief Justice (Kinsey) in Ford 
v. Potts, 1 Halst. 393, that the whole of 
the statute as found in Paterson, 141, is a 



transcript of the English statute, and ap-
plies only to cases where no suit is depend- . 
ing. But the remark is applicable only to 
the two first sections of the statute. The 
residue of the act was drawn by Governor 
Paterson, and affords a more efficacious 
remedy upon reports of referees than exist-
ed at common law. 

The sixth section prescribes an oath a s 
the qu~lification of ' every arbitrator. No 
reason can · be given why . an arbitrator 
should be sworn when the arbitration is to 
be made a rule , of court, and not sworn in 
all other cases. * * * It is further objected 
that if the arbitration is within the provi-
sion of the sixth section of the act, the 
failure of the arbitrator to be sworn is a 
mere irregularity . and does not avoid the 
award. 

This view was expressed in Ford v. Potts, 
1 Halst. 393, but it was not necessary to 
the decision of that case and it is contrary 
to the . uniform course of decisions in this 
court. It has been repeatedly held in this 
court that if it did not appear that the ref-

. eree was sworn a judgment entered upon 
the report would be reversed." Quoting 

. cases. 
The question was directly presented in 

Combs v. Little, 3 Green's Ch. R. 310. The 
answer in that case set up an award in fav-
or of the def end ant for a large amount, to 
be paid by the complainant . It admitted 
that the arbitrators were not sworn, but in-
sisted that the award · was not thereby ren-

J;, 
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dered void but that it was binding upon the 
parties in equity. But the Ch'ancellor (Pen-
nington) held that, as the arbitrators were 
not sworn, the whol _e proceeding was void. 

The sound construction of the statute is, 
that the arbitrator cannot act-that, in 
fact, he is clothed with none of the powers 
of an arbitrator and can make no award 

/ until he is sworn. 
"It is further insisted" the Chief Justice 

said, "that the necessity of the arbitrator 
being sworn may be waived ; and if the 
party suffer the arbitrator to proceed with-
out being sworn, it operates as a waiver. 
This doctrine has the sanction of judicial 
authority in a sister state, as well as the 
support of the obiter opinion of a learned 
judge of this court. Ford v. Potts, 1 Halst. 
393; Browning v. Wheeler, 24 Wend. 258; 
Howard v. Sexton, 1 Denio. 4410; S. C. 4 
Comstock, 157. 

"These cases," he said, "proceed upon 
the ground that the oath of the arbitrator 
is not a pre-requisite to furisdiction; that _ 
its omission is a mere irregularity which 
the party may waive, like any other irregu-
larity by proceeding with: the cause with-
out objection. But this view of the statute 
is in direct conflict with the whole course 
of adjudication in this state. No judgment 
could ever, have been reversed on the 
ground that the arbitrator was not sworn, 
if such omission was a mere irregularity 
and the party's proceeding before the arbi-
trator, a waiver of that irregularity. The 
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construction is, in fact, a virtual repeal of 
the statute, which requires in express 
terins, that every arbitrator shall be sworn 
before he proceeds to act. This construc-
tion adopts the principle that he need not 
be sworn unless the party demands it." 

"Lastly," he said, "it is objected that the 
oath o·f the arbitrator being matter dehors 
the award, its omission cannot be pleaded 
in -avoidance. It is undoubtedly true that a 
party cannot, in an action at law, plead or 
give in evidence, in avoidance of the award, 
collusion or misconduct, or mistake of the 
arbitrators, or - other extrinsic matter, 
against which relief can be had only in 
equity. Sherron v. Wood, 5 Halst. 18. But 
the principle cannot extend to a matter 
which not merely impeaches the regularity 
but questions the very ,existence of the 
award." . 

Justice Potts also delivered an opinion in Inslee 
v. Flagg and ' after quoting the language of the 
sixth section of the act, he said: 

"In cases of arbitration." These words 
are broad enough to reach all arbitrators. 
No intention to limit their application is in-
ferable from the language used. If such 
an intention had existed, it is reasonable to 
suppose it would have been expressed. The 
Legislature was aware that the proceeding 
by arbitration already existed at common 
law and would continue to exist, notwith-
standing the statute and yet there is no ex-
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ception of this class of arbitrators · from the 
general directions given. 

Justice Potts said in conclusion: 

"If arbitrators will not qualify them-
selves as the statute requires them to do 
for their duty, before they undertake to 
discharge it, the a wards they make may be 

· well enough, if the parties choose to sub-
mit to them, but they are not, in law, good 
awards and cannot be enforced." 

Upon the trial counsel for the plaintiff rested . 
the cause upon Kaplan v. Niagara Fire Insurance 
Co., 73 N.J.L. 780. The opinion of the Court of 
Errors in that case does not in any way aid the 
plaintiff. Indeed, it is otherwise for it was laid 
down "that if such vice or defect appears upon 
the face of the a ward or submission" it is a defense 
at law. Concerning the point whether the arbitra-
tors should be sworn, for which it was cited, it fur-
nishes no aid whatever for the plaintiff. Counsel 
read from the opinion of Judge Fort at the Middle-
sex Circuit which prefaces the opinion of the Court 
of Errors. The appraisers in that case were sworn. 
The umpire was not, nor did he agree to accept. 
The appraisers agr,eed. His services, as .Judge 
Fort said, were not required, p. 786. The Court 
of E:rrors had not in consequence to pass upon the 
question. 

Judge Fort said obiter in his opinion that 
there is no requirement that the appraisers be 
sworn and cited the single case of Stout v. 
Phoenix Assurance Co., 65 N. J. Eq. 566 as au-
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. Chancellor Reed in that case quotes a single Mis-
souri case as his authority. He pronounces these 
appraisals as sui generis. _His language is 

"The clause provides for the ascertain-
ment of the loss or damage in a manner 
which makes the proceedings sui g·er,,eris." 

These appraisal clauses are part of the stand-
ard form of fire insurance policies of the state. 
They are unique. Through our judicial opinions 
the representatives of the respective parties -are 
commonly called appraisers _and the method em-
ployed, appraisals or appraisements. They are 
treated as something different from an arbitra-
tion agreement in the usual meaning of that term. 
These clauses are part of the original contract. 
That is not so here as will appear infra. They are 
exclusively between private parties dealing with 
their O\Vn money and with no limitation upon their 
power to contract. In the case at bar the parties 
are dealing vvith -public moneys and there is no 
agency of a puplic, corporation clothed with au-
thority to waive the important protection afforded 
by arbitrators that are sworn and an opportunity 
to be heard. They stand in different attitudes be-
ore the court. 

The Board of Education was dealing with pub-
lic property. The law has thrown around these 
public bodies the shield of its protection. It al-
lows them to plead ultra vires on questions not 
permissible to private corporations. Every credi-
tor must present his claim against the corpora-
tion under oath. Every officer must subscribe 
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to art oath that he will execute his dutie 's to the 
best of his ability. Statutes are passed to limit 
corporate expenditures. Public policy requires 
such strictness. Whatever view may be enter-
tained about appraisals to estimate loss under a 
fire insurance policy between private parties 
growing out of their contract can have no refer-
ence to a public corporation. The Board in-

/ tended to arbitrate but as will appear infra the 
clause of the contract that was supposed to cover 
the arbitration did not cover it at all. It has 
been ~eld that a municipality has power to sub-
mit a controversy to arbitration. Paret v. Bay-
onne, 39 N. J. L., 559. There is no authority in a 
Board of Education to submit a dispute to arbi-
tration unless it be under the protection of the 
arbitration act. 

Whatever view may be taken about the power 
of a Board of Education in this respect it is 
clear that it can only be done when supported by 
every protection the law affords. 

Section 73 of the School Law provides "such 
Board shall in and by its corporate ' name sue 
and be sued; and shall have power to submit to 
arbitration and determination any and all mat-
ters of dispute or controversy which have here-
tofore arisen, · may now exist, or hereaft er arise 
within the terms and provisions of the act en-
titled An a.ct for regulatirig.: references, deter-
mining controversies by arbitration" (Rev. 1877, 
page 34 et seq. 1 Comp. Statute s of Ne,v Jer-
sey, page 103, et. seq.) 

Here the legislature has not left any doubt 
concerning the authority of the Board. Their 
power · is limited to arbitration within tlie terms 
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and provisions of the arbitration act. The dis-
pute concerning the quantity of rock is within 
the · terms and provisions of this · act. This is 
equivalent to saying that the Board must pro-
ceed according to the act. Independently of this 
statutory direction the same course would be re-
quired by public policy, for the protection of the 
public interest. It is alarming to think _what 
will be the result if the present view prevails. 
It will be applauded by _ every municipal crook 
in the state. It will open the door to fraud -and 
corruption. It will furnish profit to the m_ale-
factors and · cause grave damage to the public 
interest. If arbitrators are not to be sworn nor · 
to give a hearing to the witnesses for the munici-
pality but can make . a conclusive report without 
such procedure and make their award unassail-
able in court then the dice is loaded againsf' the 
public. 

The Per Curiam opinion has this language: 

"Assuming, though not deciding that if 
this were a statutory arbitration the ar-
bitrators would be required to take the 
oath prescribed and possibly also to give 
notice of hear:ings to the parties in foterest, 
we think the present was not such an 
arbitration. It was the submission of the 
determination of a single fact to experts 
mutually chosen for the purpose. It was 
not the outgrowth of litigation, it was not 
made a rule of court to determine the is-
sues between the parties and was not for 
the determination generally of the issues . 

• I 
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between the parties. It was in our opinion 
such a reference as is illustrated in the 
cases of American Central Insurance Co. 
v. Landau, 62 Eq. 93; Stout v. Phoenix 
Assurance Company, 65 Eq. 570. 

Such being the case the persons selected 
were not required to be sworn or to accord 
formal hearings and the learned trial 
judge properly received the report _of the 
arbitrators in evidence and gave it con-
clusive - force in the trial of the cause." 

With great respect these insurance appraisals 
are no precedents for the case at bar. It is an 
error to assert that before a municipality , can 
avail itself of the advantages of the arbitration 
act it must have (1) a dispute for more than a 
single fact, or (2) be the outgrowth of litiga-
tion, or (3) be made a rule of court, ( 4) be for 
the determination generally of the issues between 
the parties. 

Our whole arbitration law that has grown 
up in this state from December 1794 when Gov-
ernor Paterson transcribed the two first sections 
from the English statute and drew the remainder 
of the act (Paterson 141) has made no such dis-
crimination as this Per Curiam opinion engrafts 
upon our law for the first time. 

Why is the arbitration of a single fact less im-
portant than the arbitration of several minor 
facts? Why is a single item, as here, involving 
the consideration of the claim that there were 
1321 cubic yards of solid rock excavated at 
$4.00 per cubic yard making as alleged $5284. 
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of ·public moneys, (about five percent of the con-
tract prfoe of the entir:e school) less important 
than if there were many items in dispute of a 
less amount? Suppose the dispute related to 
$10,000.0 or $15,000 would the same rule pre-
vail? 

The school statute upon arbitration supra cov-
ers "all matters of dispute or controversy." 
There is no exception such as the Per Curiam 
opinion has made. This new view would make 
it difficult for counsel to advise the Board when 
it is possible to arbitrate within the act and 
when outside the act. The more one -reflects upon 
the question the deeper becomes the conviction 
that no public body should _be permitted to arbi-
trate outside the protec~ing safeguards of this 
act. The opinion of the witnesses for the Board 
of Education is that this rock question is a 
colossal fraud. 

"It was not the outgrowth of litigation _." Ar-
bitrations are to prevent litigation. This dis-
pute if not settled would undoubtedly have led 
to litigation. It did lead to it. 

Nor is it necessary to be made a ruTe of 
eourt to determine the issues between the parties. 
We have the weighty authority of Chief Justice 
Green that "no reason cari be given why an ar-
bitrator should be sworn when the arbitration 
is to be made a rule of court and not sworn in 
all other cases." 

"The whole object of making it a rule 
.of court is to enforce it by a more sum-
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mary process than could otherwise be te-
. sorted to. The legislature doubtless de-

signed to give to every party who sub-
mitted his controversy to arbitration the 
protection which the law affords to every 
party litigant, viz, the o_ath of the tri-
bunal by which his rights are to be ad-
judicated." 

/ Inslee v . . Flagg, 26 N. J. L., 368, 370. 

JI. 

N O N OTICE WAS GIVEN TO THE DEFEND -
A NT OF THE TJM,E AND" PLACE OF MEET-
IN G. 

JI/. 

NO HE A RING WAS HELD. 

Both these statements are admitted. 
Counsel for the plaintiff also relied upon the 

opinion of Judge Fort in Kaplan v. Niagara Fire 
Insurance Co., supra, at the Monmouth Circuit in 
support of his statement that no notice of a 
hearing was necessary. Judge Fort made no 
such statement. In Stout v. Phoenix Assurance 
Co., supra, quoted by Judge Fort, Vice Chan-
cellor Reed treats this question of notice fully. 
He has this language : 

. ''If the award made in this case is in-
valid, it must rest upon the failure of the 
appraisers to give notice to the insured or 
his agent of the time and place." 
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Vice Chancellor Reed quotes the following from 

Insurance Co. v. Payne; 57 Kan. 291: 

"An appraisement of existing property 
is usually made upon actual view, or with 
the aid of other evidence; and, in case of 
appraisers, entirely familiar with the prop-
erty afterwards destroyed, they might 
make an intelligent estimate from their 
former knowledge, but this is not so as to 
appraisers who have never seen the prop-
erty. In such cases the estimate must be 
as to property which was, but is not. And 
all knowledge of it must be derived from 
evidence of some sort, not necessarily on 
oath." 

And again, in the same case he further said : 

"The a pp raisers had no know ledge of the 
age or condition of either (real estate or per-
sonal property). No effort was made to as-
certain ' their original cost or to what extent 
the property had depreciated by time or use. 
In this situation, I think it was the duty of 
the appraisers or some one of them to in-
form the insured or his agent of the time 
and place when they would meet to make 
an appraisement and so afford them an op-
portunity to make, if he wished , any ex-
planation or to point out sources of infor-
mation that the appraisers might have the 
necessary knowledge to make a determin-
ation of the amount of the loss. For thi s 
failure to .notify him or his agent, I think 
the award should be set aside." 
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This is a complete precedent for the case at bar. 

We h~ve quoted extensively from the opinion of 
Vice Chancellor Reed because it is given as author-
ity for the statement of Judge Fort at the Middle-
sex Circuit, on which counsel sought to rest the case 
at bar. The principle in question is also observed 
at law. Where a suit at law is brought upon an 

/ award or on an arbitration bond the defendant is 
not required to. resort to equity to set the a ward 
aside on the ground of want of notice but may plead 
the want of notice in defense to the action and that 
as a consequence neith~r he nor his witnesses had 
been heard. 

Elmendorf v. Harris, 23 Wend. (N. Y.) 628, 35 
Am. Dec. 587. 

Maynard v. Frederick, 7 Cush; (Mass.) 247. 

Peters v. Newkirk, 6. Cow. (N. Y.) 103. 

·In Thomas v. West Jersey Railroad Co., 24 N. J. 
Eq. 567, it was held that the presumption in favor 
of the validity of an a ward was destroyed by an 
admitted absence of notice. 

Judge Dodd for the Court of Errors in this last 
case said that an opportunity to be heard was an 
essential preliminary to a valid award and that this 
doctrine is founded in natural justice and is not 
denied to be the law. p. 572. 

It was pleaded in the present case that no notice 
was given and that the arbitrators were not sworn, 
p. 14. 
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There is, therefore, a very vital reason why 
notice should have been given in the present case. 
When the arbitrators saw the school grounds they 
had been graded. This condition is parallel to that 
before Vice Chancellor Reed. There was no direct 
evidence that any rock had been excavated. It is 
admitted no rock was found in the excavation of the 
school-building which was naturally of considerable 
depth; still the arbitrators took upon themselves, 
they report, to sink test holes and to examine the 
excavation of a cellar across the street ! This was 
beyond any requirement of their duty. Yet still 
they could not determine quantities. It was the 
more imperative then that a hearing should have 
been held and witnesses heard who did know. Un-
der such circumstances and dealing with a public 
corporation, they deprived the Board of Education 
of a fundamental right. 

Exceptions were taken to the refusal of the var-
. ious motions for a non-suit; to the refusal to admit 
testimony to be given on behalf of the Board of Ed-
ucation in relation to the question of rock, and to 
the direction of a verdict on the second count of the 
complaint based on the alleged award. 
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IV. 

THE ALLE'GED AW ARD WAS INCOMPLETE 
AND PLAINTIF'F WAS OBLIGED TO CALL 
WITNE SSES NOT ASSOCIATED' WITH THE 
ARBi TRATION IN AN ATTEMPT TO PROVE 
THE QUANT'JTY OF CUBIC YARDS OF ROCK 
ALL EGED TO HAVE BEEN EXCAVATED 
WHICH WERE NOT STATED IN THE AL-
LEGE D AW ARD AND DEFENDANT WAS DE-
NIED THE RIGHT TO PROVE THAT THE 
QUANTITIES OF ROCK WHICH THESE WIT-
NES SES FOR T'HE PLAINT/FT TESTIFIED 
TO, DEHORS THE AW ARD, WERE NOT EX-
CAVA TED. 

The Per Curiam opinion states: 

"Several grounds of appeal are presented 
in the record. Of these but two are argtled 
in · the appellant's brief and in accordance 
with the established rule those not argued 
are deemed to have been abandoned. 

The grounds argued are · that the arbitra-
tors were not sworn and that no notice was 
given of their meeting and that in conse-
quence the report was improperly received 
in evidence." 

With great respect this is an error. Among the 
gr ounds of appeal in the Supreme Court are para-
grap hs 5 and 8. 

No. 5 of the grounds of appeal is as follows: 
The following question put to · the witness 

John H. Doolittle was overruled : 
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"Q. Can you tell us -whether you found 
any rock or not?" 

No. 8 of the grounds of appeal is as follows: 
The court refused to permit the defendant 

to show the amount of earth and rock exca~ _ 
vated on the ground th4t said pretended re-
port of the arbitrators was conclusive on tliat 
question, whereas said report of the arbi-
trators was not conclusive because not made 
according to Jaw." 

The following extract is from our brief in the 
Supreme Court: 

Upon the trial this report was offered in 
evidence by the plaintiff. Ordinarily when 
an award is offered in evidence it is conclu-
sive. Here, however the plaintiff called two 
employees of the contractor. who testified 
to the number of yards of rock excavated 
which was the only matter in dispute. When 
the defendant offered on its part as a wit-
ness to testify about the quantity of rock the 
court ruled such testimony inadmissible on 
the ground that the award could not be con-

-tradicted. p. 64. It was admissible for the 
plaintiff but not for the defendant. Al-
though twelve witnesses were in court to 
testify for the Board , p. 63. 

Suppose 20 cubic yards were found by the 
arbitrators to have been excavated, could 
that justify proof of 1321 yards on the trial? 
As none was reported found, could th at in 
any concei vable way ju stify proof of 1321 
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yards and if it did, by what rule , could the 
defendant's witnesses be excluded? 

The attention of ~he couri was also called on page 
23 of our brief to the fact that the triai court had 
directed a verdict for the defendant under the sec-
ond count of the complaint which embraced the al-
leged a ward to which an exception was taken. There 

/ was therefore no abandonment whatever of this 
important point of the exclusion of the defendant's · 
witnesses. 

The defendant was deprived of the right to pro-
duce evidence as to the quantity of rock. p. 64. The 
so-called award did not fix the quantity of rock which 
was the only point in controversy; the price having 
been , fixed by the contract. The court permitted 
the plaintiff to supplement the award by the arbi-
trators by presenting direct evidence concerning the 
·quantity of rock and then when the defendant which 
had twelve witnesses in attendance for the purpose, 
ruled that the defendant was not permitted to con-
tradict the testimony offered. 

In other words, the existence of the alleged a ward 
was used to shut out the witnesses for the defendant 
vvhile the plaintiff was allowed to present the very 
witnesses to substantiate its claim that it would 
have presented if there had been no award at all. 

It is a mistake to consider this suit an action 
on the avvard. Counsel so stated and the Per Curiam 
opinion repeats the error that suit was brought 
on the award, p. IV. The greater part of the sec-
ond count covered the award and then paragraph 
4 was added as follows to complete this count. 
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4. "That a quantity of brown stone boul-
ders and red shale rock referred to in said 
arbitrators' report which was excavated by 
Faillace Bros. was 1321 yards." 

Thus the plafotiff alleged and later presented 
testimony of witnesses in the contractors' employ, 
p. 20, concerning the quantity of excavation which 
was not covered by the award at all. Large boul-
ders are covered by the terrGs of the general con-
tract. Par. 12 of the specifications, p. 95. It is well 
known that an award must be certain and final upon 
all the matters submitted. McKeen v. Oliphant, 18 
N. J. L. 442; Hazen v. Addis, 14 N. J. L. 333; there 
must be a single and final determination, 5 C. J., 
p. 112, sec. 257; 50 N. J. Eq. 103. The award must 
be such a disposition of the matters submitted that 
nothing further remains to fix the rights and obli-
gations of the parties, 5 C. J., Arbitration and 
Award, sec. 334. Alexander v. McN ear, 28 Fed. R. 
403. 

It is clear that the action did not rest upon the 
award at all, and afforded no basis for the exclu-
sion of defendant's witnesses. 

The resolution of the Board was "whether .there 
is any rock or not or the percentage thereof." The 
arbitrators in their award said 

"The entire filled in section reveals the 
presence of large boulders, red shale and 
red sand stone rock" (but large boulders 
were paid for under the general contract 
Par. 12 of Specifications, p. 95). 
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"Due to the unevenness of the rock strata 
we are unable to determine the quantity of 
materials excavated and percentage of rock 
encountered." 

· Thus there was no finality about this award which 
was not an award at all. 

/ Chief Justice Beasley in the Court of Errors and 
Appeals, in Ruckman v. Ranson, 35 B. J. L. (6 Vr .. ) 
565, 570 said: 

"The general rule, on all sides admitted is 
that neither the fraud, misconduct nor mis-
take of the arbitrator can be set up at law 
in an action on the a ward or on the bond of 
submission unless such vice or defect appear 
upon the face of this award or submission." 

This language was also quoted with approval in 
Kaplan v. Niagara Fire Insurance Company, 73 N. 
J . L., 780-788 in the Court of Errors and Appeals. 
To the same effect is Robertson v. Scottish Union 
& National Insurance Company, 68 Fed. 173-175. 

Chief Justice Beasley in the Ruckman case has 
this language : 

"I thfok also it must be considered settled 
that the generality of this rule is subject to 
one exception which is that the award may 
be contradicted by parol in order to show 
that the arbitrators ·neglected or refused 
to take into consideration -a matter submit-
ted to them . This qualification of the gen-
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eral principle was declared to exist and was 
acted upon by the Supreme Court in Harker 
v. Hough, 2 Halst. 428." 

In Harker v. Hough, a demurrer was filed to a 
plea alleging that the arbitrators had "refused to 
act upon a claim which was a matter in dispute 
between the parties" the court ·said: 

"On demurrer the fact must be presumed 
as pleaded and if so, there cannot remain 
a doubt that the award is a nullity." 

The matter upon which the arbitrators had fail-
ed to act was one of several independent matters 
·submitted to them for decisibn and upon which they 
refused to act at all. Judge Fort at the Middlesex 
Circuit as appears in Kaplan v. Niagara Fire In-
surance Co., 73 N. J. L., 780-784 said the alleged 
failure was to take into account one item in . the 
many items iD: the same manner submitted to the 
appraisers. I~ the present case the arbitrators 
did not act upon the matter submitted to them at 
all. 

Chief Justice Marshall in Lyle et al. v. Rogers, 
5 Wheat . 394-411 quoted 2 Saunders, 292, where 
it was admitted that so much of the award as di-
rected payment to be made for task-work and day -
work was void for uncertainty inasmuch as the ar-
bitrator had not ascertained how much was to be 
paid on those accounts; but it was contended that 
the award was good for the residue inasmuch as 
enough remained to make it muhfal. But the 
court said: 
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"that if the clause of task-work and day-
work be void as it is admitted to be, the whole 
award is void." 

The Chief Justice added: 

"the appiication of this case to that un -
der consideration is complete." 

He had in this case previously declared : 

"That an award may be void in part and 
good for the residue will be readily admitted ; 
but if that part which is void be so connect-
ed with th~ rest as to affect the justice of the 
case between the parties, the whole is void." 

The arbitrators 'in the case in hand reported 
th at "brownstone boulders aud red shale rock were 
encountered" "in layers and shelves varying from 
8 inches to 1 ½ feet in thickness." This is not the 
solid rock that required blasting of the specifica-
t ions. The still more important question as to the 
quantity was left completely untouched. 

The plaintiff offered no evidence of a submission 
t o arbitration, that is to say no formal proof of a 
written document signed by the parties. It left as 
we have stated the submission to be inferred from 
the minutes of a Committee and the report of the 
alleged arbitrators. It can be reasonably inferred 
just what was submitted as we have the specifi-
cations and the bill of the contractors claiming 
compensation for excavation which ·the Board re -
fused to pay. 
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The Board of Education might lawfully arbitrate 

a dispute between a contractor al)d the corpora-
a tion as to the quantity of rock excavated. It could 
not lawfully arbitrate whether the contractor was 
to be paid $4. a cubic yard for boulders and loose 
rock 8 inches in diameter when the contract be-
tween the parties expressly declared that that sum 
was to be paid for solid rock that required blast-
ing, p. 97. The steam shovel under their plan 
would earn $300 per day. The word "blasting" is 
very expressive for it refers to rock of great solid-
ity. Of course if such rock could be removed by 
any new method of excavation without blasting, 
if any existed, it would be perfectly proper for the 
contractor to adopt such method. None exists. It 
was for the slower and more costly method of blast-
ing that the additional payment was to be .made. 

By this alleged award, the arbitrators changed 
the classification of the rock in complete repudia-
tion of the contract, and failed to report on ti1e 
number of yards excavated. 

They made no report on the vital question sub-
mitted to them ?,nd as this defect appears on the 
face of their report, such a document is not a legal 
award. 

It has been said supra- that the clause of the 
contract which was thought to support this ar-
bitration did not support it at all. The fifth 
paragraph is as follows: 

FIFTH : Should any dispute arise re-
specting the true construction or meaning of 
the Dravvings or Specifications, the same 
shall be decided by the Architect and his de-., 

· cision shall be final and conclusive; but should 
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any dispute arise respecting the true value 
of the extra work, or any ,work omitted , the 
same shall be valued by two competent 
persons, one employed by the Owner, and the 
other by the Contractors, and those two shall 
have power to name an umpire, whose deci-
sion shall be binding on all parties. 

/ This relates to a dispute over the value of extra 
work or work omitted. The dispute in the case · at 
_bar has nothing whatever to do with extra work. 
The seventh paragraph of the contract, p. 11, pro-
vides that no extra work shall be done without a 
written order from the owner app ;rnved by the 
ar chitect and an express agreement in writing as 
to the cost. Counsel upon · the trial said "That is 
a method which the parties themselves devise, in 
their own contract for submitting any disputes to 
three or to two persons, one selected by each, side 
and the third selected 'by the two arbitrators," p. 
26. The investigating committee · in their report to 
the Board fell into the same error, p. 99, and the 
arbitrators did likewise, p. 100. The Per Curiam 
opinion has this language : 

"These arbitrators were selected in pur-
suance of provisions of the contract which 
directed that should any dispute arise re-
sp~cting the true value of extra · work or 
work omitted the same should be valued by 
two competent persons, one employed by the 
owner and the oth er by the contr acto r and 
that these two should have the power to name 
an umpire and that the same should be bind-
ing upon all parties. The persons thus chosen 
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selected an umpire. This umpire never act-
ed but the persons mutually selected, coming 
to agreement, reported in favor of the plain-
tiff." 

With great respect this is wholly inaccurate. This 
is all the more remarkable because the opinion had 
previously stated that the contractors were to re-
ceive $4.00 per cubic yard for blasting the rock. 

· The work was not extra. The total contract price 
was $131,000. The price for rock was $4.00 per 
cubic yard. All prices were fixed. The only thing 
unknown was how many cubic yards of rock would 
be found. This does not touch in the remotest de-
gree _ "the true value of the extra work." 

Such work required a written order from the 
Board approved by the architect and an express 
agreement in writing as to the cost. There is of 
course no reason for this excavation work being 
designated extra work. The arbitration was en-
tered into by the Board under its general powers. 
Plaintiff cannot derive any support from the allega-
tion that "these arbitrators were selected in pursu-
ance of the provisions of the contract." No such 
provision exists. 

In view of what has been said the trial judge erred 
in regarding the alleged award as conclusive admit-
ting testimony for the plaintiff and excluding testi-
mony for the defendant concerning the quantity of 
rock excavated , p. 64. 

The plaintiff still can go to !rial on _the first count 
of the complaint when the whole matter can be laid 
before the jury. 
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r · This-appeal was._argued -before -thg Supre~e Court 
in May, 1930, , and decided in March 193_3. The 
Chief Justice died iii-the interim to .the general sor-
row of ~the ·state. 

/ 

It is respectfully · sub:rrritte'd that the 'judgment ·be-
loW-should he reveised. 

ALBERT GOMSTOCK 
.- WILLIAM B: · GOURLEY 

. Of Counsel with -Defendant-Appellant. 
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