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1. DISCIPLINARY PHOCEEDINGS - GAMBLING (SALE OF FOOTBALL POOL TICKETS -
LICENSE SUSPENDED FOR 60 DAYSe 

In the Matter of Disciplinary 
Proceedings ~gainst · 

) 
) 
) 

McGuire Holiday ·Motel. (A New Jersey) 
Corporation) · ) 

N/S Wrightstown-Cookstown Rdo ) 
Wrightstovm, NS'~r Jersey ) 

) 
Holder of Plenary Retail Consumption ) 
License C-10 issued by the Borough ) 
Council of the Borough of ) 
Wrightstown · 
~-------------------------------------2~ 

CONCLUSIONS 
AND ORDER 

Richman, Berry_& Ferren, Esqse, by Grover C111 Riehm~, Jrct·, Esq.,, 
Attorneys for Licensee · 

Louis Fe Treole, Esqo, Appearing for the Division 

-·•"J3Y T~E DIRECTOR: 

The He.arer has filed the following report ·herein:. 

Hearer's Report 

Licensee pleaded not guilty to the following charges: 

"l~ On November 29, December 4 and 6, 1968, you allowed, 
permitted and suffered gambling in and upon your 
licensed premises, viz., the making and accepting of 
bets in a lottery, commonly known as a •football 
pool' and on said date of De~ember 6·, 1968, you also 
possessed 3 had custody of and allowed, permitted and 
suffered in and upon your licensed premises, slips~ 
tickets, records, documents, memoranda, and other 
writings pertaining to the aforementioned gambling 
activity; in violation: of Rule 7 of State Regulation 
Noo 20., 

11 2. On November 29, December >+ and 6, 1968, you allowed, 
perrni tted and suffered tickets .and participation 
rights in a lottery commonly known as a 'football 
poolv to be sold and· offered for sale in and upon your 
licensed premises, and on said date of December 6, 1968, 
you also possessed, had custody of and allowed, 
permitted and suffered such tickets and participation 
rights in and upon your licensed.premises; in vio-
·1ation of Rule 6 of State Regulation Noo 20.-" 

Two members of the New Jersey State Police participated in 
the· investigation ·which resulted in the lodging of the charges~ 

. . E~rard Werse - a Detective of the Stat~ Police, testified that 
h · ntered th~ licensed'premises (which he described as a rrrestaurant-

e ·~tail es.tablishment" ·with a motel in the rear) on November 29 at . 
c?c- ~ · t ly lJ ·30 am positioned himself at "the corner of the right 
appro.Klma e - 0 

• •' • f b E t · C' made thro-uCl'h the 
• ~ 11 · f the bar and ordered a drink o eer. · n ry ;i..;J · , e::~ · 

· siae~ ~oor the bar is to the left, the restaurant to th~ r~ght. The. 
"~~~n1~as 22 ' to 25 feet longs Tendj_ng bar was a "tall, thin I ellow, light 
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hair, wearing glasses, who had a-jacket with the name 'Hal' on itcn 
No other persons were tending bar at the timee The bartender was 
later ldentified as Harold Browninge There were no other patrons in 
the barroom'° Werse and Hal engaged in general conversation. 

Between 12~15 and 1:30 pumu Werse observed four white males 
in military uniform receive football pool tickets from Hale They were 
seated two stools or three feet distant from ~forseo In describing the 
transaction between the military personnel and Hal, Werse testified,: 
"I saw Hal give these individuals football slips, and they sat at.the 
bar and made .. them out, and they gave them back· to Hal with money. r: 
could not see ~ow much money was passed between the individuals and the 
bartender'° Hal took.the football things and money and put them in the 
pocket of his jacket., 0 The group discussed football" Werse asked Hal 
"if I could have a· ti-cket 8 n Hal said "Yes" and handed Wers e a ticket" 
Werse filled out the ticket and handed Hal $2000 and the ~tubo The 
detective described the ticket as a football pool ticket. He departed 
from the premises "about 1:·30, 1 o'clock, in that areaa" 

Werse returned to the barroom on·December 4 at approximately 
12:25 p.m., sat at the same area as on the date previous and ordered 
a beverage of Hal who was again tending bare Twelve or fifteen patrons 
were at the ba_rit While conferring with Hal, the detective purchased 
two football pool tickets from him for .a dollar each. He filled out· 
the tickets and handed the stubs and $2e00 to Halo Previous to this 
occurrence he had observed Hal giving football tickets to other patrons 

··-''.in_ the barroomll Prior to departing from the premises at 1~05 p.mo, 
Werse received five additional blank tickets from Hal after informing 
him that he could sell them to friendso He did not pay for those tickets 

Accompanied by State Trooper Louis Parisi, Detective Werse 
returned to the licensed pr~mises on December 6 at noontime and sat at 
"the corner of the bar to. the extreme opposite end of the front door." 
Parisi proceeded-to the restaurant portion of the premiseso Hal was 
tending bar unassistedo Approximately eight or nine patrons were at 
the bare 1~verse handed Hal the football pool tickets that he had received 
from him on the occasion of his previous visit~ Hal said, "0.K., Ede · 

Thanks a lota" 

Werse made a telep~one call and after an interval, three state 
troopers including Trooper Parisi enter~d the barroom and executed a 
search warranto Football slips and money were taken from Hal's person. 
It was the detective's opinion that Hal had engaged in gambling on the 
outcome of football games with him and that the transactions he witness-· 
ed. on November 29 a.nd on December 4 between Hal and other patrons con+-· 
stituted the same type activityo Finally, Werse testified that, in each 
ins~ance he described, the tickets or slips were filled out at the bar. 

On cross-examination, Wer~e testified that the barroom and 
.restaurant are "separated by a wall and entry-way between the bar and 
restaurant part with a sliding~ folding door between.n Concerning tne . 
activity of November 29th 1 Werse testified that Hal had the tickets on 
his person and after the tickets were filled in he returned the tickets 

.and the money in his jacket~ H~ did not recal~ where Hal had the tickets 
·on December 4tho After Werse handed Hal the filled-in tickets and· the . 
money, Hal placed the fill~d-in tickets and the money in his jack~t pocke 
When Werse returned to the barroom on December 6th and handed Hal the 
five tickets he had received on December 4th and $5~00, Hal placed the 
·tickets and the money in his jacket 'poclcet ·e 

A search was made of the premises by other law enforcement 
officers.a He does not YJloW of anything found in the barroom or cash 
register pertinent to the chargesa 

State Trooper Louis Parisi testified that after conferring 
.with Detective Werse on the morning of December 6th he proceeded to 
the licensed premises at approximately 11:50 aomo and positioned him­
self' at "a table which you can consider adjacent to the bar from which 
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·you can observe the bar· area·, and· I. had lunch." At noontime Werse 
entered and positioned himself at the far end of the bar directly 
across· from Parisi. Hal was the only person tending bare H~ ob-· 
served Hal serving patrons, conversing with them and then receive 
papers from several patrons and put them in the pocket of a "three­
quarter suburban car coat" which was on a stool behind the bar. He 
observed Hal ~eceived three slip~ and currenci from Wersea Shortly 
after Werse made a telephone call, additional law enforcement officers 
arrived and Hal was arrestede A·~earch.6f Hal's clothes revealed that 
he had a number of footba~l bet· slips in· his po.ckets and cash'" A . 
search of the bar area by Trooper Parisi revealed two pads of football 
bet slips in a -drawer at the right front of the bar. A legal s:ize · 
yellow sheet of paper cdntaining football pool bets taken during the 
current week and the previous week. were found alongside the registere 
Hal admitted to the State Police officers that he was making book .and 
that he had just .star~ed to make boo~a few days prev.iotis11 

In defense of the 'charges, David Greeµberg, a part owner of 
the corporate licensee and its general manager,·testified that he 
·hired Browning as a bartender four years previous to the incidents in 
question. At the time of the hiring'he· gave him specific instructions. 
that gambling, in. any form, would not be toleratedo He was not aware 
of any_gambling activities being conducted on the licensed premises. 

On cross-examination, the.witness asserted that Browning 
.ad.mi tted to him (after the raid):, that he had recently started· accept-

. ·ing bets. and regretted doing so,»·~·, · · · 

Kenz~ Hachtmann, wl).o, a,~;sisted'. th~:r prior witness in managing 
the establishment for the past three yea:rs, testified that he never 
saw Browning engage in any k4pd··'·of.!·,-ga.,ni~ling- on ·the licensed premiseso 
Immediately upon learning or· .B.rot-mttj'g':.1 s ·arrest, he dismissed·_ him from 

. his employment QI He never saw :roo~~bal-~>p.ool :tickets upon the premises. 

Ellen Mo Dallas, employ·eci as a. waitress at the licen_sed 
premises, testified ·that she was not aware of any gambling activities. 
being carried op. by Browning, saw no ·evidence of any gambling activi­
ty and that Browning never discussed the subject of gambling with her., 

Harold Co Potter, who was employed part time at the.licensed 
premises including working in the kitohen and tidying up the bar; 
testifi.ed that he saw no evidence of gambling nor did he see any foot­
ball tickets in the licensed premises~ He never discussed gambling 
with Browning. 

The testimony of George Ce Barmore, who was employed at the 
1: licensed premises a~ various jobs, including dishwashing, cooking, 

bringing.in beer and tidying the bar, was similar to the testimony 
offered by Potter., · 

In brief, the licensee argued that it did not allow, permit 
or suffer g~mbling activity upon the licensed premises and that the 
licensee had no knowledge, actual or constructive, of the alleged 
proscribed activitiese 

In adjudicating matters of this kind, we are guided by tp.e 
firmly established principle that disciplinary proceedings ,against 

-liquor licensees are civil in nature and require proof by a prepon-
derance of the believable evidence onlye Butler Oak Taverl:L.Jl..t.. . 
Division of l\l._9-9.holi9 Beverage Control, ·20 N.Jo. 373 (1956); Freud V0 

pavis, 64 N •. J. Super. 242 (App. Div. 1960)· How~rd Tavern, Inc. v. 
Division of Al~oholic Beverage Contro.l, not.officially reported, 
reprinted in Bulletin 1491, Item 1. 
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In appraising the factual ·picture presented h~rein ·th~ 
c·~edibility of witnesses must be weighedo Testimony, to be bel:leved, 
must not only proceed from the mouth of a credible witness but must 
.:be credible in its elf il It must be such as the common experience and 
obs(:~rvation of mankind can approve as probable in the circumstances.g 
Spagnu9lo Ve Bo~net, 16 NGJQ 546 (1954); Gallo Vo GallQ, 66 NilJ~ Supere 
1 (Appe DivQ l9bl)~ 

The general rule in these cases is that the finding must be 
based on competent legal evidence and must be grounded on a reasonable 
certainty as to the probabilities arising from a fair con?ideration · . 
of the evidence~· 32A. CoJGSQ Evide~ce, sec0 1042~ 

I am imperatively persuaded that Detective Werseijs testimony, 
wherein he graphically depicted the football pool tickets ·gambling· 
activity the licensee 2 s bartender engaged in on November 29 and Decem­
ber 4 and 6, 1968~ was credible~ 

This testimony was amply fortified by the finding of football 
pool tickets and the sheet containing memoranda of the bartender's 
gambling activity in the ·bartenderws clothing and in a drawer in the 
bar and alongside the cash registero Additionally, it will be recalled 
that Greenberg.(the general manager of the corporate· licensee and a 
stockholder thereof) candidly asserted that the bartender admitted to 
him that he (the bartender) had recently commenced engaging in the sale 

· ·-'''Qf _football pool tickets tii · 

· However, the fact that the managing agents of the licensee 
had no knowledge of the occurrences,is immaterial and of no consequence 
for the reason that~ in disciplinary proceedings, it is a basic principlE 
that a licensee is fully accountable for all violations committed or 
permitted by his servants, agents or employees" Knowledge on the part 
of the employer is not a prerequisite to a finding of guilt where an 
employee participates in the misdeedso Rule 33 of State Regulation No. 
20. Cfe In Re Schneider, 12 NoJo Super. 449 (AppQDiva 1951)~ 

After carefully considering and evaluating all of the evidence 
adduced herein, and the legal principles applicable thereto, I conclude 
that the Division has proved its case by clear and convincing testimony 
and by a fair preponderance of the credible evidence. I therefore 
recommend tha~ the licensee he found guilty of the charges. 

The licensee has no prior adjudicated record of suspension 
of licensee Hence,. I further recommend that the license be suspended 
for sixty dayse Re Garwood House, Inc., Bulletin 1839, Item 2, 
·wherein the Director said "I consider the acceptance of football pool 
bets such as these to be part of commercialized gambling activity, 
equivalent to the acceptance of horse race or numbers ·bets on 

Conclusions and Order 

Written exceptions to the Heareras report and argument thereto 
were filed by the license~, pursuant to Rule 6 of State Regula~ion Nbo 
16111 

I find that the matters contained in the exceptions have eith~r 
"been considered in detail by the Hearer in his report or are without 
merite 

Consequently, having considered the entire record herein, . 
including the transcript of the testimony, the exhibits, the memorandum 
of counsel for the licensee, the Hearer's .report and the exceptions and 
argu.ment filed ·with reference thereto, I ·concur in the findings and 
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recommendations of the Hearer and adopt them as my conclusions hereino 

Accordingly, it is, on this 22nd day of Septem~er 1969, 

ORDERED.THAT Plenary_ Retail Consumption License C-10, issued 
by the Borough Council of the Borough of Wrightstown to McGuire Holiday 
Motel (A w·ew Jersey Corporation), for premises N/S Wrightstown-Cooks..:. 

. town Ra., Wrightstown~ be and the·same is hereby suspended for sixty 
(60) days, commencing at 2 aom. Monday, September 29~ 1969~ and · · . 
terminating :at 2 aom~ F;riday, November 28, 1969. .. 

Joseph M.Keegan; 
Director" 

2. DISCIPLINARY PROCEEDINGS - SALE DURING PROHIB°ITED HOURS - POSSESSION. 
OF INDECENT MATTER - LICENSE SUSPENDED FOR.30 DAYS. 

In the Matter of Disciplinary 
Pr6ceedings against , 

Betty D. Fasanella 
t/a Andy's Tavern 
244 Alexander Street 
Princeton Township 
PO Princeton~ N.J., 

) 

) 

) 

· Hold.er .of Plenary Retail Consumpt-ion· · ) 
License C-3, issued by the Township 
9.ommi ttee of the Township of Princeto.n.) 
~------------------------~--------------

·CONCLUSIONS 
ANDCORDER 

Pellettieri ·and Rabstein,.Esqs., bi Ch~~l~s· Je Casale, Jr., Esq., 
. Attorneys for Licensee 

Edward F. Ainbrose, Esq., Appearing for the Division 

BY THE DIRECTOR: 

The Hearer has filed the following report herein: 

Hearer's Report 

Licensee pleaded not guilty to the following charges: 

"le On Sunday, March 2, 1969, between 9115 P11M11 and 9:35 
PQM., you sold, served, delivered and allowed, per-
mitted and suffered the sale, service and delivery of 
alcoholic beverages on your licensed premises, in viola­
tion of Section 15 of an Ordinance adopted by the Township 
Committee of the Township of Princeton: on May 3, 1937, 
as amended December 8, 19589 

11 2. On Sunday, March 2, 1969, you allowed, permi:tted and 
suffered in and upon your licensed premises and had in 
your possession matter, viza, a booklet entitled 'The 
Maidens 1968 Calendar, A Portfolio of Selected Girls 
From Down the Street Or Up Your Alley' and four repro­
ductions of . cartoons ··with accompanying legends, all· of 
which matter being obscene, indecent, filthy, le-wd, lascivi­
ous, and. disgusting·; in violation of Hule 17 of State Regu­
lation No. 20.," 

A motion made by the pivision attorney to amend the first 
charge by correcting the effective date of Section 15, as amended 
(the applicable ordinance therein cited) to August 17, 1964, was 
granted .at the hearing hereine 
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The Division- bottomed its case primarj_ly upon the testi­
mony of two ABC ag-ents who were specifically assigned to investigate 
'alleged sales of alcoholic beverages by the licensee during prohibited 
hours. Their version may be briefly .summarized as follows: On 
Sunday, lfarch 2, at approxi.ma tely 8 pa m •. , they stationed ·.themselves 
at a point of observation outside the licenseeis premiseso They 
.note~ that the_lights· in the premises.were on, and the shades were 
partially drawn. At 9:15 p.m. Agent P w~s admitted to the prem­
ises and seated hi~self at the bar. Th~·mairi room of the prem-

. ises contain~d an 1-shaped bar, a pool table and several tables and 
chairs. To the rea~ was· a· kitchen used for preparing sandwiches. 
At this time four men we~e seated at a table playing cards with 
drinks in front of .them,"one man was seated at the bar on the 
customersu side, and Joseph Fasanella (husband of the license~ and 
bartended) asked him, ·"What do you want? What ·are you doing here?. 
We are closede"- The agent turned and stared at the patrons at the 
table and the man at thf! bar and asked, ."C1osed?" The reply was, 
"Yes, we closed at nine o'ciock, but we.are just here for a: 
friendly gathering." The agent started. to._ leave, whereupon the bar­
tender asked him, "Vlliat do you want?". and the agent ordered a bottle 
of Schaer er beer.. Fasanella went to the "beer cooler behind the . bar, · 
obtained a bottl'e of beer_, served it to· the agent and accepted forty 
cents in payment therefor. He noted.that he was served this· beer. at 
9:20 p.m. 

At 9:33 p.m. Agent H knocked on the back door and one of 
·'·::·-·the patro!ls went to the door. He j_nformed the agent that the prem­

i.ses were closed. When he was refused admittance, Agent H ide:qtif.ied . 
himself and obtained entry into the premises. Both agents.h~d a con­
versation with Fasanella, who insisted that he had a right·ta· serve 
alcoholic beverages until 9:30 p.m. becaus·e the ·establishment was 
operating under a restaurant lice:q.se. He explained that the per-
sons in the nremises were friends of his ~ho were associated with 
·the Princeto~ University basketball team and were gathered for· a · 
party to be held. later that evening. Duri'.ng the conversation the 
bartender changed his story with respect to the service of the beer 
to Agent P and stated, "I didn't gj_ve it ·to. him; somebody else gave 
·it to him." He also continued to maintain that he had a right to 
serve alcoholic beverages until 9:30 p.m. since he was operating a 
restaurant. . 

The remainder of the beer served to Agent P and that 
served to the other patrons ·was put into. sample bottles by the · 

·agent for analysis by the Division chemist, whose report certified. 
for the Director ·shows that the contents were alcoholic beverages 
fit·for beverage purposes. 

In the course of their inspection of the premises· the 
agents found-a calendar booklet, .cartoons ahd drawings which they 
considered to be lewd and obscene. These drawings, the cartoons . 
and booklet were admitted· into evidence and form ·the·basis·for the 

··second charge herein •. In the kitchen they hoted a price·11st· posted 
on the wall for sandwiches which were sold from between forty cents. 

·and seventy cents. The· refrigerator contained cold cut~ of meat. 
There were·no tablecloths on the tables in the tavern proper, rior 
were : there ·any 1:Jli ves and· forks on the tables o It was the opinion · 
of both agents that this establishment was not regularly_and prin-. · 
cipally used for the purpose.of providing.meals to the public; it. 
itTaS merely a tavern operation which incidentally served sandwiches • 

. ' ' . ' 

·Betty D. Fa8 anella. (the licensee) testified that she has··· 
been engaged in·the tavern business for the past twenty-two years 
and that her tavern is closed on S1mdays. Until last September 
meals· were served, but: after : that date she discontinued serving "·· 
hot. food and served only sandwiches, ust~ally during lunch time. ··A 
certificate issued bf the local.Board of Health permitted the sale 
of food.and.drink at the premises.· She considered. the said certi­
ficate· to be a restaurant license~ · 



On the date charged, the witness and a 11rsQ Sj_lvestr·e 
( wif.e of one of the patrons) were· .cooking in her own private apart­
ment above the tavern for a party of friends of hers to celebrate 
the victory of the Princeton University basketball team. She.denied 
authorizing anyone to serve alcoholic beverages to patrons other than 
to her friends who were specifically invited for this affair, and she 
further insisted that the premises had been closed since 12 midnight 

.on the previous night. Mrse Fasanella also denied knowledge of the. 
calendar booklet or the cartoons which were found on the premisese · 

On cross examination she stated that the tavern was not 
open on Sundays· ·becaq.se l~'we are not supposed to be open on Stmdays G n 
She was then asked: 

"Q Would you say your establishment is regularly and 
princYpally used for the purpose of providing meals 
to the public? 

A No, I donwt think SOe 
Q Do you have a dining room? 
A Yes, in ·the bar. 
Q. You have a barroom but do you have a separate 

dining room? 
A Noo We have tables and chairs [in the barroom· ]on 

And further: 

"Q Which of the two businesses is incidental to the 
other? Which is the main business? 

A I think the liquor bus iries s o 

Q The food is incidental? 
A Rights u .. 

Joseph Fasanella (husband of the licensee) testified that 
a private ·party was planned for some of the coaches of . the basket­
ball team on that night. The doors of the premises were .locked, al­
though the lights were ono When the agent was admitted to the 
premises he was informed that this ·was a private party but the agent 
made no "attemptn to leave" The witness then said to him, nwhile 
you are here 1 11 11 give you a beer." However, the agent did not pay 
for the beerc They discussed the question of the time and the 
agent insisted it was three minutes after nine.. "As soon as he 
said that I had nothing more to say'' although the witness insisted 
that it was actually a few minutes before nine when Agent P was 
servedo · 

On cross examination Fasanella admitted that he served 
beer to the agent and that Agent H entered the premises at about 
9:15, rather than 9:33 as testified to by the agent" 

Joseph J. Fasanella, Jr" testified, with respect to the 
kitchen facilities, that, although the licensee had spent a consid­
erable sum of money for restaurant equipment, they had not served 
any hot meals since September 19680 Most of the food business con­
sisted of cold sandwiches and beverages served during lunch tir1e .. 
He could not state whether the proceeds from the sale of alcoholic 
beverages was greater than that from the sale of food; nor could 
he produce any records with respect thereto except to say that . 
the business consists equally of the sale of food and alcoholic 
beverageso 

Robert E., Silvestre (an employee of Princeton University) 
. ·testified that he arr:L-ved at the licensed premises at approximately 

7:30 or 7:45 and had three or four beers during the course of the 
night. He observed the agent enter the premises but did not see 
him pay for the beer served to him nor did he see Fasanella receive 
any money therefor. He estimated that Ag 9nt P entered the prem-
ises at about· 8:l+O p"m., because he was watchlng a television program 
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broadcast between '8g3Q' and·9:00; his best recollection was that the 
·agent vs entry was .made during the course of· tha-t programc He also 
estimated that Agent H entered the premises at about "5 or ten after" 
9:00 p~mQ although he had no written notes or record to support his 
testimony. 

. Robert Wo Fern (who is employed in the real est~te depart-
ment of Princeton Un~versi ty). testified substantially to the same 
effect as. the prior witness Cl 

Charles W" Kru).(owski (another patron at the premises on 
the date charged.herein) stated that he was playing cards· and did 
not see the service of b~er to the agent, nor did he recall hea~ing 
the cash register rin~ or seeing any money exchanged~ 

Agent H, testifying in rebuttal·, denied. saying to 
Fasanella that it was three.minutes after nine, and in fact men­
tioned to him that it was 9~33 when he approached the back door 
of and entered the premisese 

In the consideration and evaluation of this matter certain·. 
long-establis~ed principles are the guide postso Disciplinary . 
proceedings against liquor licensees are civil in nature and re~ 
quire proof by a preponderance of the credible evidence only. 
Butler Oak Tavern Ve Div. of Alcoholic Beverage Controli 20 N~J~ · 

.. .373 (1956); Freud Ve Davis, 64 N.J. Super. 242 (App.Div" 1960); . 
Hornauer v. Div. of _Alcoholic Beverage Control, 40 NoJ~ Super~ 501 
-(App. Div. 1956). 

~ 

The applicable ordinance as. amended reads, in so far as 
pertinent, as follows: · 

dinance 
1-l(t)e 
ises did 
it or to 

For the purposes of this section vrestaurarit 1 · or 
ihotel 0 means an establishment regularly and principal-,. 
ly used for the purpose of providing meals or lodging-. · -·. 
to the public, having adequate kitchen and· dining room .... 
equipment for the preparing~ cooking and.serving of· ·.·~ ~ 
foods for its cus tamers and in which no other business~.~ ·· ..... 
except such as is incidental to such establishment is · . 
conductede 19 · 

The definition of a 11 restaurant" as set forth .. in the or-"._ 
follows the wortling of the definition contained in RoSo '33~ 
From the record herein it is clear that the licensed prem- . 
not contain the facilities required in order to denominate 
constitute it as a restaurant as defined in the ordinance0--
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Counsel.for the licensee advocates that, because the 
Board.of Health issued a license permitting service of food and 
drinl\: on the licensed premises, it therefore became a restaurant., . 
However, my examination of this license reveals that it merely 
states that an inspection of the premises was made and that the 
premises compl.ied "with the requirements of an Ordinance regulat­
ing ·the licensing and inspection of eating and drinking establish­
ments~" Nowhere on the license does it mention the word "restau-' 
rant." Any facility which serves any kind of food even if it 
only serves hot.dogs, pizza or hamburgers, is r~quired to have 
this 'license. Obviously these premises were not "regularly and 
principally used for ·the".purpose of providing mealsn nor was it 
an establishment "in which no other business, except such as.is 
incidental to such. establishment is conductedQ In fact the li­
censee frankly admits that the sale of alcoholic beverages was 
its primary business and t~at sandwiches· were served,· mostly at · 
lunch time~ as an accommodation to patrons and incidental to the 
sale of alcoholic beveragese 

Under the strict provisions of this ordinance the li­
censee was prohibited from selling or serving, or permitting the 
sale and service of, alcoholic beverages in these.premises to any-
one, including friends, at any time on Sunday~ · 

... Licensee's attorney· in his memorandum submitted in sum...; 
~ation, ~akes mention of the !esti~ony that the licensee did not 
sell the beer to the agent but gave it to him gratuitously. How­
ever, "sale" is defined in R.Se1 33:1-l(w) as: 

"Every delivery of an alcoholic beverage otherwise 
than by purely gratuitous title, including ·• ~ o the solici­
tation or acceptance of an order for an alcoholic beverage, 
and including exchange, barter, traffic in, keeping and ex­
posing for sale, serving with meals, delivering for value, 
peddling, possessing with intent. to sell, and the gratuitous 
delivery or gift of any alcoholic beverage by any·licensee.," 
(Emphasis supplied) 

Thus the admitted service and delivery of the beer.to 
. the agent, as well as the admitted s·ervice and delivery of beer to 
the other patrons, is a violation of the.terms of the ordinance and 
fully.establishes the first charge hereino 

Furthermore, even if this establishment ·were indeed a 
.restaurant (which I conclude that it is not), the testimony es­
tablishes beyond doubt that the sale and service of the alcoholic 
beverages to Agent P was made after 9 p.m. The time issue b~comes 
very important if this charge were based upon the aforementioned 
assumption. In assessing the testimony I have had an opportunity 
to observe the demeanor of the witnesses as they testified. Tes­
timony, to be believed, must not only proceed from the mouths of 
credible witnesses but must be c:cedible in itself and must be sucl 
as common experience and observation of mankind can approve as 

. probable in the circumstances" Spagnuolo v .. Bonnet, 16 N0Je1 546 
(1954)0 The general rule in these cases is that the finding must 
be based on competent legal evidence and must be grounded on a 
·reasonable certainty as to the probabilities arising from a fair 
··consideration of the evidc::ncee 32A CeJoSo Evidence, sec., 104-2® 

In applying these principles it should be emph~sized 
that the agents were assigned specifically to investigate alleged 
sale during prohibited hours. Common sense would dictate that they 
would be more likely to be accurate with respect to the time be­
cause time was within the nature of their investigation" Thus I 
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· ain of the view that the truth lies in thei.r testimony; their account 
relating to the time they entered the licensed premises is more 
persuasive and convincing than that of the licensee's witnesses·· 
who~ of course~ did not record the time the.agents entered the . 

.. :_~aid premises Q · Consequently, the testimony of. the licensee's wit• · 
·nes~~.~ stands in a less conv~ncing · 1ight. 

-What-- is significant and seriously affects the· credibilf'l.-'" 
ty of Joseph ··Fasanella is his frank admission in his dire.c·t": testi­
mony of his.conversation·upon confrontation with the ABC ~gent, as 
fallows : - · \\ . . . 

"When Mro H came in I says," due to the ·fact the he had '" 
showed his ABC .card, I says, 'What is it you want? I . · 
have a right to be open. I have a restaurant licensew; 

-. and I said, 'I am allowed to serve food and _drinks ell . 

But I made a mis take· telling ·him I thought the ordinance ,_ 
- .r.~ad 9: 30 0 ti!. (Empha~is supplied e) ; __ 

'.rhis makes it crystal clear.that this witness, who was in f'act the. 
manager and bartender at these premises, felt it perfectly proper·. 
for.him.to ~emain open on Sundays until· 9:30 and make sales and._ 
serve alcoholic· beverages until that time" His denial that the · 
agent paid for the drink in the light of Agent P vs specific .··testi'.'"' 
mony·with respect thereto, and Agent H1 s statement that he saw sixty .. ., 
_.cents on· the bar in ·front of Age.nt P (change from a dollar b~llL- .· .: _· , ·· 
fµrther; in .my opinion, dilutes his credibility() - ·· 

_ _ I find the testimony of several other witnesses for the· 
licensee lacking in forthrightness and.credibility as, for example,.· 
when.Joseph Fasanella, Jr. stated that he did not kno'w whether the · 
food or the drink was the primary source of income and the ·primary··. 
business of this establishment, ·and when he insi~ted that they were,· _ 

. pUbstantially equal_ (the licensee was more forthrlght in admit- . · .. 
ting that tl;lis.was simply not so). Or when Robert Fern, who . - · 
appeared voluntarily as a witness on behalf of th.e licensee, stead- .... : .. · · 
fastly denied that he ever discussed any of the facts in this . :; ·· ·. ·· .. 
matter· w:L th either the licensee or her att'orney. I am persuaded · 

~and find as a fact that the first charge has been established bY~. ._ ... -. 

·.a: fair preponderance of the credible ~vidence~ It is therefore . 
recommerid$d that the licensee be found guilty of ·the first charge;.·,.· "" 

;-

-With respect to the second charge, the license~ d~es not· 
. :· .. deny that the calendar booklet and. cartoons'. the possession. of. . 
.·which is the subject of this charge, were found on the licensed 
· premises. Her husband stated to the agents that they were -lef~.· 

there by a customer. However, she contends, in h~r attorne~s~: .' 
·memorandum, that "the materials herein are not obscen~ or·othe·~~ .. _ 
· wis_e objectionable under Rule 17 because they are mere car.icatures · 
which are intended for humor only. There is no capacity for these 

. writings to appeal to the pruient intereste ·But even more' basi:"? .. 
. is the fact. that there are· no. standards by which to judge the ,,li~ .: :··· ,. 

·_ censee' s conduct state·d· in testimony or in, the Commission's .. regula~ _.·.~: ~ 
t.:tons •. 11 

- ·' · , .... .. 
.. ... . 

. ' . . . .... 
The exhibits admitted into evidence ·in. support of this .. · ·.'· ·' 

-. ·charge I find .to be the following: '11wo. of them. show ·an elephant.·.: . · 
··with: an arrow sticking out_ of the end of his trunk, which is_ in· a · 

:: horizontal position. '11he privates of the animal are ·re·sting on. a·'. 
··· .. block." Behind the blocl{ is a -man with a mallet over his head. . . ... . 
· ··. U.nder the drawing is the legend "Polish Cannon." The third· is: a'=",- . · .. _· .> 
.,"-d.rawing of. a man and woman swinging. on a vine. '11he woman is:. : .... -.. ·- .. ..._: ·. _ 

:- ... _.:below .. t~e man·. and, instead 9f holding. the vine, she is holding.' .··_ :.:. ,.y::·: 
··:·the· man by his enlarged private -par.t. The legend ·roads,-· "The .. :,. - ·,··_·:·~-.- ... 
. · .. vine,. Jane; grab the Goddamn Vine"! A magazine calendar en ti tl~d· ·· .,. · · 
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11 The Maidens 1968 _Calendar, A Portfolio of Selected G1rls F.rom Down The 
S_treet or Up Your Alley 11

, contains indecent dr~wings for each w.onth of· 
the year 1968. They display m1des, with .bare breasts, buttocks and full·y 
delineated front view sketches. · 

. \ My e~amination of the calendar and the cartoons satisfies 
me that they are unmistakably obscene and lewd as measured by. any 

. standards or criteria, and. come within the purview of Rule 17 of Sta t·e · 
Regulation No, .• 20. The co~tentions of counsei were· similarly raised.: 
in Re Novembre, Bulletin'.1056, Item 2, ip. which case ·the Director , 

. cited State Vo_ Heitershausen, 11 N.J. Super. 487, 491-2, as follows: 

"Al though the words obscene and indecent are com- ... 
monly·.use~ and understood they are probably not susceptible 
of precise leg'al definition. Cf. Commonweal th v. New·, 
142 Pae Supere 358, 16 A. 2d 437. (1940); United States· 
v. Levine, 83 F. 2d 156 (2d Cir. 1936). In the Isenstadt 
case (Commonwealth v. Isenstadt, 318 Mass. 54.3, 62 NoE • 

. 2d 840 (19l+5), Justice· Qua recently expressed principles 
which may be accepted as controlling. He stated that 
material may be deemed obscene and indecent within a sta­
tutory prohibition if it has a substantial tendency to 
deprave or corrupt its readers or viewers by 'inciting· 
.lascivious thoughts or arousing lustfUl desire;' the 
material is to be judged in the light of the customs and 
habits of thought of the time and place and where reason~-: 
·able· men may differ the question is one of fact •••• 11 

·In McFadden~ s Loun e Inc. ·v Division of Alcoholic 
Beverage Coh.tro1_,. 33 N .J. Super. 61, 66 App. Div. 195 , the court 
stated that the stringency of Rule 5 of State Regulation No. 20;· · 

.,andisciplinary rule governing the conduct of those who have been 
.·granted the ·special privilege of vending alcoholic beverages at a 
designated location oo• must be measured in its relation to the 

··reasonably apprehended evils of the trade." 1 
· 

. . . Our courts have uniformly held that the standard applied 
by ·this rule to licensed premises has been more re.strictive than to 
non-licensed premises. Davis v., New Town TCJ.vern, 37 N.,J. Super • 

. 376 (App.Div~ 195'5), where the court rules (po 378): 
"What is lewdness or immorality for purposes of · 

. a rule regulating premises licens.ed for the sale of 
"alcoholic beverages may be determinable on a distinctly 

· . narrower basis than for purposes· of regulation of com­
mercial ·entertainment generally~ 11 

Referring once more to McFadden's Lounge, the court 
·.,-·pointed. out (p" -68) g 

"· . _. . ''".,ewe are not presently concerned with the pre- --
. ·· . lj_minary censorship of a book or of an oral address or 

l'ecture. Our irmnediate inte,rest and attention is confined 
. :.·-.- · to the disciplinary action taken against the licensee of 

a public tavern, whose~privileges may lawfully be tightly· 
·restricted to limit to the utmost the evils of the tradee 
.· Vide ·Paul v. Gloucester County, 50 N .J eL. 585 (Ea & Ao 

.. ' 1888~ II.~ In re Schneider [12 N.J e Super. 449 (App. Div. 
'1951] "-it 

. - I 
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This Division has consistently· ruled that nudes·,..>s·enti·~ nud~s-·; 
and indecent photographs and caJ?toons have no place on liquor-licensed 
premises. The seized material are of the ·nature denounced. by the 
regulation set forth in the second. charge. .. 

..: .... ; . 

Applying the views above expressed, 1 conclude that the 
possession of the aforementioned material was- a violation of Rule.17 
of State Hegulation No. 20. It is, therefore, recommended that the 
licensee be fo1md guilty of the second charge.· 

Licens~e has a prio~ adjudicated record of suspension 
of license by the Director for fifteen days effective February:2, 
1948 for possession of illicit ~iquor. Re Fasanella, File 8~?465. 

It is further recommended that the prior·record·of 
suspension for dissimilar violation occurring more than five years 
ago be disregarded; that the license be suspended on the-\first 
charge for fifteen days (Re Samuel P. Lambert Post #3020 Bulletin 
1869:, Item 7) and on the second charge for fifteen days ~Re Teddy.• s 
Sea Food Restaurant, Inc., Bulletin 1812, Item 4), or a.total of 
thirty days. 

Conclusions and Order 
. . . 

No exceptions to the Hearer's report were filed pursuant 
.::.- ... to Hule 6 of State Regulation No. 16. 

Having carefully considered the entire record herein, . 
including the transcript of testimony, the exhibits, the memorandum 
submitted in summation on·behalf of the licensee, and the Hearer's 
report, I concur in the findings and conclusions of the Hearer and 
adopt his recommendations. 

:Accordingly, it is, on this 23d day of S~ptember, 1969, 

ORDERED that Plenary Retail Consumption License.C-J, 
issued by the Township Committee of the Township of' Princeton to 
Betty D. Fasanella, t/a Andy's Tavern, for premises 244- Alexander 
Street, Princeton· Township.,· be and the same is hereby suspended for 
thirty (30) days,- commencing at 12:01 a.m. Tuesday.1September· 30, .. 
·1969, and terminating at 12:01 a.· m. Thursday, Octo~er 30, 1969~ 

Joseph M.· Keegan 
Director · 

. ~ ~),_ 

. l. 
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J. DISCIPLINARY PHOCEEDINGS - PURCHASE FROM ANOTHER RETAILER. 
· . LICENSE SUSPENDED F.OR 15 DAYS, LESS 5 FOR PLEA·. · . ·. · 

~n the· Matter of Disriiplinary 
Proceedings against · 

Glad-Ed Taverri, Inc. 
492 Market· St. 
New~rk, N .J •. ·· 

) 

)' 

·) 
· Holder of Plenary Retail Conswnption 

License c:..567 iss:u~d by the Municipal ) 
Board of-Alcoholic Beverage Control 
~f the City of Newark ) 

~~---~-------------------------------~ . . 

CONCLUS.IONS. 
. AND ORDER' 

Martin Gelber, Esqe, Attorney for Licensee· 
Walter H •. Cleaver, Esq.,_ Appearing for the- Di visfon· . 

' .· } -

l3Y THE. DIRECT_OR: 
' 

. .· . . 'Licensee pleads. llQll vul t· to a:- charge .ali'eging that or1 . 
·divers .-da.tes between June ·9 and July 24 1969, it purchased al.c.o­
:P.olic· ·beverages from .another retailer, in violation of Rule :15 '.pf•. 
State R~·gu~ati.(jn ·No". ·.29. · · · · · · . \ . ·; . 

. ·; 

. · ... Absent prior. r.ecord, the ·11cense will· be· -~us·p-e.nded :rdn;··.·-.. · 
. fif~een·days, ·with rem~ssion of five days.for the· plea entere~.' · 
. leaving . .a net . suspension of ten · day.s. . Re M, V, Patterson, Inc. ' .. 

·. Bul_l.~tin 1849.,. Item . 5 ~ .. · . . . . 

A6cordtngly,~it 1~~ ·on this ·22d day of ~eptem~er, 1969, 
. 1 '". 

-ORDERED that Plenary Retail Consumption License C-567, 
issued by the Municipal Board of Alcoholic Beverage Control of · 
the City of Newark to Glad-Ed Tavern, Inc. for premises 492 Market · 
S.treet, Newark, be and the same is hereby suspended for ten (10) ·· · 

.. ·days, commencing at 2:00 a.m. Monday,; September 29,. 1969, and 
·· .. t.erminating at 2:00 a•m •. Th:ursday,_:October .. 9, 1969• ·, ,· · 

... · .. ··r, 

.-Joseph M •. -Keegan 
Director.· .. 
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.. 4. ·DISCIPLINARY' PROCEEDINGS' ... OHDER _IMPOSING DEFERREP SUSPENSION:· •... ··: 
. : .•· .. 

In.the Matter qf Disciplinary ) 
Proceedings against · 

l 
Kearny Yacht Club, A Corp. 

. . ~ ' . 

427 Passaic Avenue · ) 
Kearny, N .J.. ) 

- . 

. . Holder of ... Pl~nary -Retaj,l .consumption Sl;JPP.LEMENi'AL · ORDER · . 
License C-11· ts sued by the Town · ·) · · · 
Council of the -.Town of Kearny and 

·· transferred during tr.le pend ency· of ·) 
these proceedings ~o _ ) 

The New Skyway Diner, Inc. ) 
t/a_ Skyway Diner . . 
2nd Street·and Central Avenue 
Kearny, N .J. · . .· )_ .·_ .. 

~--~------------~---------~~----~-------.Edward A,,· Dreskin, Esq•, Attorney for· Licensee Kearny. Yacht· Club 
Edward· F. Amb:r;~:>S~--' Esq.·' Appearing ~o~ thEt Division 

. - -.On January 22 ,- i 969 ._ . I entered an:_ orde.r. het_~:hn sus.pending - : 
the licens_e.of)<earny Yacht d1ub. for thirty-five days. (for.con- .. ·< 
cealed ··interest in the license and employment -of. a· person convicted.." 
of crime involving moral. turpitude) a.Ild·deferring :the ef:f'e.ctive -:.._.· :; .. 
dat·e thereof because it appeared that __ the licensed business-was not- · 
_then· bein~ conducted.· Re- Kearny Yacht Club, Bulletin _1843, _Item. 4 •. >. 

·-_:Thereafter, _the license ·was transferred to The New .SkyWay<·" 
. Piner, . Inc. , . t/a .Skyway Diner_, for premises 2nd Street· and: Central~-, ... 
Avenue, Kearny~ · .. · · : · · · · · , · 

. ..,_.Report of recent inspection discloses that the licensed 

. ·business has been. resumed' by the transferee at.the.new premises. 
·consequently, the suspension may .now. be reimposed •. 

, Ac~ordingly,. it is, on this 8th day .ot· October'·~.··~9.69,:" 

'ORDERED -that· .Plenary Retail :c'onsumption License c-1i-, . . 
.. issued to the New Sky-way Diner, Inc., t/a Skyw.ay Diner, .fo.r prem~ ... 
: ises 2nd Street and Central Avenue, .Kearny_, be and the s~me :is.: .. · >.<· 
hereby suspended for thirty-five.·· (35) days·, commencing at 2:·00:-a.m~- . 
.Wed.nesd_ay., October 15, 1969, and terminating at.- 2:00 ·aom. Wedne·s~_,_':> .. 
:-Jiay.;- November 19, 196~ $ . : · · .· · · · · ··-

~o~eph" Me:·. I<:~eg~n~ ~:: '.:·.-~·. 
- -.. · · Directq~ -.. · · .· · 

, -~--::·-~-~-·~.. ' ~- ' .. ·- _. 

. ' . . . 

-~ ; .· 

. , .. ' 
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5. . DISCIPLINARY PHOCEEDINGS -SALE TO ·A MINOR - . PRIOR SIMI·LAR 
RECORD - LICENSE SUSPENDED FOR 25 D~YS, LESS 5 FOR PLEA. 

In the Matter of Disciplinary .. 
. Proceedings against · 

J. & M., Bar & Liquors,·Inc~ 
·210.Marlton Avenue 
Cam den, ·. N •. J • , . 

Holder of Plehary netail Consumption 
License C-68',- is·sued by the :Municipal 
Bo~rd of Alcoholic Beverage:Control 

-- of the City of ~amden 

) 

) 

) 

) 

) 

. ) 

------------------------~~ --~ ~-·~-·- -·-~ ----

CONCLUSIONS 
and·-·· 

ORDER 

Toll, Friedman and Pinsky~. Esqs., by Nathan A. Frieaman, Esq.\ 
Attorneys for Licensee 

Louis F •. Treble, Esq., Appearing for the pi vision 

BY THE DIRECTOR: 

. Licensee pleads non Vul t ·to a charge alleging that on 
·July 3r, 1969 it sold a case· and a .six-pack of cans of beer to 
a minor, age 17, in violation.o·f Rtile.1 ·of State Regulation No. 
20. '· . .' . . 

. . 

Licensee has a pr·evtbhs;· •.·;r~Qord :of_ .suspens.ion of license 
by' the· municipal issuing -authO:tltY'.':·fo.r ten days effective,. January 

. 9, 1961 for sale -to minors··:':-..:::~:.~\·_,:)"_:·::~;:~.-:,··: .. :> ... ·.... - · 
_ .· ·_ ··.The prior reco1·d or-::·:~µ$ .. p.err$i't;>n. .. :o.r"· license 'for similar 

violation oc.curring more· than·'-.fiv:e ·.put ·1ess· than ten ·years ago 
considered, the license will be suspended for. twenty-five days, 
with remission of five days· for the plea entered, leaving a J.?.et .->_._,-­
_suspension of twenty days. Re Scheltz, Bulletin 1678, Item 2. 

Accordingly, it is, on this 30th days of September i969, 

ORDERED that Plenary Retail Consumption License C-68- · 
issued by the Municipal Board of Alcoholic Beverage Control of . 
the City of Camden to.J. & M. Bar & Liquors, Inc., for premises 
210 Harlton Avenue, Camden, be· and the same is.hereby suspended 
for .twenty (20) ·days, commenc·ing at 2 a.m. Tuesday, October 7, 
1969, and terminat~ng at 2 a.m. Monday, October 27, 1969. 

Joseph M •. Keegan, 
Director 
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6 & DISCIPLINARY PHOCEJ~DINGS - OH.DER RE IMPOSING SUSPENSION STAYED 
DURING APPEAL~ 

In the Natter of Disciplinary.· . ) 
Pr6ceedings against 

) 

) 
Rova Farms Resort, Irico 
Cassville and Trenton Road 
Box 17~ RD 3 Jackson1 N~J~ 

' . ) 
Holder of Plenary Retail Consumption 
License C=2 issueq bY..the Township· ) . 
Committee of the Township of Jackson 

---a-~--------------~------------~--~---) 

SUPPLEMENTAL ORDER 

Arthur Kim~nel~ Esqo, by Jay Gu Trachtenberg~ Esqo ~ 
Attorney for Licensee . · · 

Walter H& Cleaver~ Esqg~·Appearing for the Division 

BY THE DIHECTOR: 

·On August 7, 1969, I entered ··conclusions and Order here-in 
suspending the license for twenty days, effective August 14, 1969, 
for hindering investigation a Re Rova Farms Resort, Inc q,, .Bulletin 
---, Item ---~ · 

Prior to the effectuation of the order of suspension, .on 
appeal filed, the Appellate Division of the Superior Court stayed 
the operation of the suspension until the outcome of the appeal~. 

On September 29, 1969, the appeal was dismissed by 
stipulation. The suspension may now be reimposedo 

Accordingly, it is, on .this 1st day of October, 1969~ 

ORDEHED that Plenary Retail Consumption Lic~nse C-2, 
issued by the Township Committee of the Toimship of Jackson to 
Rova Farms Resort, Inc. for premises Ca~sville and Trenton Road, 
Jackson, be and the same ·is hereby suspended for twenty (20) days, 
commencing at 2:00 a,,mo Monday, October 6, -1969, and terminating, 
at 3:00 a.mo Sunday, October 2b, 1969~ · 

ios~ph Mo Keegan 
· Director 

7.. STA'I1E LICENSE'.S ~ NF.W APPLICAT°IONS FILFD .. 

Co Schmidt & Sons, Inc~ of New Jersey 
-2530 South Broadway 
Camden, New Jersey . 

Applicntion fil~d November 14, 1969 for place-to-place 
transfer of Limited Wholesale License WL-11 from 
1999 Federol Street, Camden, ·New Jersey c 

New Jersey State Library 


