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Certificate of Chancellor 1
CERTIFICATE OF CHANCELLOR
IN CHANCERY OF NEW JERSEY

Stat ¢ of New Jersey,

Defendant in Error,
Sur Indictment for

VS. Murder.
JacobJohn Ciemiengo and Certificate of A
Gcorge Herman Hilde- Chancellor.

brand,
Plaintiffs in Error. /

This is to certify that application has been made
to me for allowance of a Writ of Error to be is-
sued out of the New Jersey Supreme Court for re-
view of the Judgment of the Rurlington County Court
of Oyer and Terminer in this State, convicting the
said Jacob John Ciemiengo and George Herman Hil-
debrand of the crime of murder in the first degree,
without exhibiting to me the record of the proceed-
ings in the cause or any part thereof, and without
alleging any error in those proceedings, and that I

ave refused to order a Writ of Elrror for the review
of said Judgment, solely because no cause, arguable
or otherwise, is shown for the granting of such Writ
of Error to the Supreme Court.

Dated: December 10,1935. 30

Luther A. Campbell,
Chancellor.



) Writ of Error
WRIT OF ERROR

THE STATE OF NEW JERSEY, TO FRANK A
HENDRICKSON, ESQUIRE, Jude
of the Burlington County Court o
(Seal) Oyer and Terminer, holden a&
Mount Holly, New Jersey, of the

term of September, A D, 1935

BECAUSE in the record and proceedings and dso
10 in the giving of judgment upon a certain indictent
against Jacob John Ciemiengo and George Heman
Hildebrand, late of the Township of Florence, intre
County of Burlington, aforesaid, for that “on tte
seventh day of October, in the year of our Lord, ae
thousand, nine hundred and thirty-five, with tace
and arms at the Township of Florence aforesaid, in
the Gounty aforesaid and within the jurisdiction o
this Court, one Herman Eilers, in the peace o hod
and of this State, then and there being, wilfil,
20 feloniously and with their malice aforethought «
kill and murder, contrary to the form of the
in such case made and provided, and agans
Peace of this State, the government and dignity of

the same.”

PRO TJT the said indictment whereof before you
the said Jacob John Ciemiengo ... George H
debrand have been indicted an ae twan
victed by a certain jury of the County,ta b
30the State of New Jersey and the " ¢
Ciemiengo and George Herman 1 e - |
said, manifest error hath * tetvenedri“‘ ¢, g0 and

damage of the said Jacob Jo n
George Herman Hildebrand, as from the

we have received information, an r
ing in_their behalf

J,
nor if anv there shall be, and that speeay j

*9



Writ of Error 3

dore to the said Jacob John Giemiengo and George
Herman Hildebrand, command you that if judg-
ment be thereon given, then that you distinctly and
openly send under your seal, the record and pro-
ceedings aforesaid, with all things touching the
sane, and the entire record of the proceedings had
upon the trial, to our Court of Errors and Appeals,
in the last resort in all causes of law, to be held at
Trenton on the thirty-first day of December, inst.,
and this writ, that the record and proceedings as jq
aforesaid, being inspected we may further cause to
be done thereupon for correcting that error, what of

right and according to laws and custom of New Jer-
sey ought to be done.

WITNESS Luther A. Campbell, Esquire, our
(Chancellor and the President Judge of our Court of
Errors and Appeals at Trenton, New Jersey, this
eleventh day of December, in the year of our Lord,
ore thousand nine hundred and thirty-five. 20

Thomas A. Mathis,

Clerk.
GMHil Iman,

Attorney for Jacob John Ciemiengo.
Stanley K. Heilbron,

Attorney for George H. Hildebrand,
Plaintiffs in Error.



4 Return
RETURN

The answer of Frank A. Hendrickson, Esq., Jude
of the Inferior Court of Common Pleas of the Comr
ty of Burlington, sitting, constituting and holdng
the Court of Oyer and Terminer of the Comty o
Burlington, at the request of Honorable Joseph B
Perskie, one of the Justices of the Supreme Cout
of the State of New Jersey, within whose district tre

jq Court of Oyer and Terminer of Burlington Com
ty is, holden at Mount Holly, in and for the Couty
of Burlington, within named, the records and pro-
ceedings of the plaint whereof mention is withn
made, with all things touching the same, together
with the entire record of the proceedings had at tre
trial, I certify to our Court of Errors and Appeds
in the last resort in all causes of law, at Trenton, &
the day and year contained, in a certain schedile
to this writ annexed, as I am commanded.

Frank A Hendrickson,



Return 5
STATE OF NEW JERSEY

BURLINGTON COURT OF OYER
AND TERMINER

Holden before Frank A. Hendrickson, Judge, sit-
ting alone by designation of Justice Joseph B. Per-
skie.

The State September Term,
1935. 10
VS.
Sur Indictment
Jacob J. Ciemiengo and for
George H. Hildebrand. Murder.

Howard Eastwood, Esq .
George M Hi man, Esq.,
Stanl ey K Heilbron, Esq.

20
STATE OF NEW JERSEY, |

(GOUNIY OF BURLINGTON, f s<

BE IT REMEMBERED, that at the Court of Oyer
and Terminer holden at Mount Holly, in and for the
said County of Burlington, on Tuesday, September
10 1935, before the Honorable Joseph B. Perskie,
ore of the Justices of the Supreme Court of the State
o ew Jersey, and Frank A. Hendrickson, Esquire,
u ge for the Court of Common Pleas, in the said 30

ounty of Burlington, according to the form of the
statute in such case made and provided, by the oaths
T a"es "aS8ar(t» Fred Dunfee, Walter Anderson,
oscph A Wolfrom, James McChesney, Walter

oan, ames Marshall, W. Clarence Kashner, Luther
Alien, James K. Hurfif, William H. Metzer, Fran-
erry, Arthur R Holloway, Clarence Asay,
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Alexander Fraser, Gersham Cox, Edward Paulson,
Horace T. Jones, Edward S. Aaronson, Harry Him
mell and Pearl Bridegum, and the affirmations of
Mary Taylor and Arthur L. Richie, alleging them
selves to be conscientiously scrupulous of taking an
oath, good and lawful men and women of the sad
County of Burlington, duly summoned, and then and
there sworn and affirmed and charged to inquire for
the State of New' Jersey in and for the body of the
County of Burlington, it is presented in manner and
form following, that is to say:

The bills of indictment herewith presented are
true bills.

Francis P Gerry,
Forerman.

Filed October 10, 1935.

Lawrence G Min g in,

County Clerk.

In the
Court of Oyer and Terminer

of Burlington County
September Term, 1935.
BURLINGTON COUNTY, TO WIT:

THE GRAND INQUEST of the State of New Ja-
30sey, and for the body of the County of Burlington,
upon their respective oath and affirmation,

PRESENT, THAT Jacob J. Ciemiengo and George
H. Hildebrand, late of the Township of Florence, in
the said Gounty of Burlington, on the Seventh Dayo
October, in the year of our Lord one thousand nire
hundred and thirty-five, with force and arms, a
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Township of Florence aforesaid, in the county afore-
said, and within the jurisdiction of this Court, one
Herman Eilers, in the peace of God and of this State,
then and there being, wilfully, feloniously and of
their malice aforethought, did kill and murder, con-
trary to the form of the statute in such case made
and provided, and against the peace of this State,
the government and dignity of the same.

Howard Eastwood, jo
Prosecutor of the Pleas.

Atrue bill.
Fra ncis P. Gerry.

Filed October 10, 1935.
Lawrence G. Mingin,
Clerk.
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REQUEST

BURLINGTON COUNTY COURT OF OYER
AND TERMINER

The State of New Jers

Vs. On Indictment
for Murder.
10 Jacob J. Ciemiengo and
George H. Hildebrand.

I, Joseph B. Perskie, Justice of the Supreme Cout,
within whose district the Court of Oyer and Ter-
miner of Burlington County is, do hereby request
Frank A. Hendrickson, Esquire, Judge of the In
ferior Court of Common Pleas of the County of Bu-
lington, sitting alone, to constitute and hold the
Court of Oyer and Terminer of the County of Br-

20 lington for the trial of the above indictment, and I
do order that this request be entered in the minutes
of the said Court of Oyer and Terminer of the sad
County of Burlington.

Dated: October 11th, 1935.
. Joseph B. Per skie,

JSC

Filed October 14, 1935.

Lawrence G Mingin,
30 Clerk.

and afterwards, to wit, on the fifteenth day of Qto
ber, A. D. nineteen hundred and thirty-five, at a ss
sion of the Court of Oyer and Terminer aforesaiy
being as yet of the September Term aforesai , eo
the Honorable Frank A. Hendrickson, Judge o
Inferior Court of Common Pleas of the Gony
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Burlington, sitting, constituting and holding the said
Court of Oyer and Terminer of the County of Bur-
lington, at the request of Honorable Joseph B. Per-
skie, one of the Justices of the Supreme Court, with-
in whose district the Court of Oyer and Terminer
of Burlington County is, as aforesaid, at Mount Hol-
ly aforesaid, here cometh the said Jacob J. Ciemi-
engo and George H. Hildebrand, under custody of
the Sheriff of the County of Burlington, in whose
custody in jail of the County aforesaid, they have
been committed for the cause aforesaid, being
brought to the bar and having heard the indictment
read and forthwith being commanded of and con-
ceming the premises in the said indictment afore-
said specified, and charged upon them how they will
acquit themselves thereof, they say they are not guil-
ty thereof, and put themselves upon the country.
And Howard Eastwood, Esquire, Prosecutor of the
Pleas, for the said County of Burlington, who prose-
cutes for the State of New Jersey, in this behalf doth
the like. r-
Therefore, let the said indictment be continued
until Tuesday, the twelfth day of November, A. D.
nineteen hundred and thirty-five, and the trial of the
said issue was continued by the Court until the eight-
eenth day of November, A. D. nineteen hundred and

thirty-five.

ToJacon J. Ciemiengo: 30

TAKE NOTICE that the undersigned demands
| at you inform him within five days from the date
0 t e service of this Notice whether you intend to

any way on an alibi as a defense at your trial
In. e above entitled matter. If you do intend to
rey upon an alibi as a defense, demand is hereby
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made that you furnish the undersigned Prosecutor
of the Pleas of the County of Burlington a written
Bill of Particulars signed by you, stating the speci-
fic place or places at which you claim to have been
at the time of the murder of Herman FEilers, at Flor-
ence Township, in the County of Burlington, this
State, on October 7th, 1935, for which murder ym
have been indicted and are to be tried on Novenr
ber 18th, 1935, and that you also furnish the nanes
and addresses of the witnesses upon whom you in-
tend to rely to establish such alibi.

In the event that you intend to rely upon an alibi
at your trial and you fail to furnish said Bill of Par-
ticulars in writing, hereinabove demanded, within
five days from the date of service of this Notice, then
you will be excluded from presenting any evidence
at your trial as to your absence from the scene of the
alleged offense.

How ar d Eastwood,
Prosecutor of the Pleas.

Dated: November 12, 1935.

To George H. Hildebrand:

TAKE NOTICE that the undersigned demands that
you inform him within five days from the date of
the service of this Notice, whether you intend to rely
in any way on an alibi as a defense at your trial in

30 the above entitled matter. If you do intend to rly
upon an alibi as a defense, demand is hereby nade
that you furnish the undersigned Prosecutor of the
Pleas of the County of Burlington a written H
of Particulars signed by you, stating the speci c
place or places at which you claim to have been a
the time of the murder of Herman Eilers, at Far
ence Township, in the County of Burlington, t is
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State, on October 7th, 1935, for which murder you
have been indicted and are to be tried on November
18th, 1935, and that you also furnish the names and
addresses of the witnesses upon Whom you intend to
rely to establish such alibi.
in the event that you intend to rely upon an alibi
at your trial and you fail to furnish said Bill of Par-
ticulars in writing, hereinabove demanded, within
five days from the date of service of this Notice, then
you will be excluded from presenting any evidence
at your trial as to your absence from the scene of the
alleged offense.
Howard Eastwood,
Prosecutor of the Pleas.
Dated: November 12, 1935.

And thereupon let a jury come here before the
said Judge at Mount Holly, aforesaid, on Monday,
the eighteenth day of November, A. D. ninteen hun-
dred and thirty-five, as yet of the term of September
aforesaid, of twelve good and lawful men and wom-
en, each of whom shall be a citizen of this State
and reside within the County of Burlington afore-
said, above the age of twenty-one years and under
the age of sixty-five years, by whom the truth of the
matter may be better known, and who are not of kin
to the said Jacob J. Ciemiengo and George H. Hilde-
brand, to recognize upon their oaths whether the
said Jacob J. Ciemiengo and George H. Hildebrand

e guilty of murder in the indictment aforesaid
specfiied, or not guilty, because as well the said How-

astwood, Prosecutor of the Pleas, for the Coun-
y o Burlington aforesaid, who prosecutes for the
Mate °f New Jersey aforesaid, in that behalf, as the
said Jacob J. Ciemiengo and George H. Hildebrand,
ave put themselves upon said jury, and the same

20

30
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day is given to the parties aforesaid, at the sane
place, at which time, that is to say, on Monday, the
eighteenth day of November, A. D. nineteen hundred
and thirty-five, being as yet the term of September
aforesaid, at Mount Holly aforesaid, before the said
Judge aforesaid, here cometh as well the said How-
ard Eastwood, Prosecutor of the Pleas as aforesaid,
who prosecutes as aforesaid, as well as the sad
Jacob J. Ciemiengo and George H. Hildebrand, in
custody of the Sheriff of the County of Burlington,
being brought to the bar here in their proper per-
sons by the said Sheriff, and the trial of the indict-
ment aforesaid, being moved by the said Howard
Eastwood, Prosecutor as aforesaid, and the Shenff
having returned the panel of eighty jurors, hereto-
fore drawn by order of the Court, from the general
panel of jurors, the Court ordered that fourteen jur-
ors be empanelled, as provided for under Chapter
287 of the laws of 1935, thereupon, the following jury
~Qwas chosen, tried and sworn to speak the truth of
uand concerning the premises, that is to say:

Charles Moses
George L. Wurst
Betty Morton
Fannie G Sleeper
Ellen C. Flynn
Henry H. Stiles
Reba Marren
Irving Gaskill
Belle D. Thompson
10. Elizabeth Rogers
11. Frank T. Buchanan
12.  Arthur C. Shekel
13. Esther Sass

14. Lewis V. Hamilton

OO NNE bk wiors
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and thereupon the trial of the said issue commenced
before the said Court and jury, and was continued
before the said Court and jury, from day to day un-
til the twenty-first day of November, A. D. nineteen
hundred and thirty-five, at Mount Holly aforesaid,
the said jury in the meantime being kept together
mthe care of the officers of the said Court, who were
selected and duly sworn by the said Court for that
purpose, at which said last mentioned day, after the
charge of the Court, the Clerk of the Court, in the
presence of the Court, placed the names of said jur-
ors on slips, folded so as to conceal the names there-
on, in a box, and drew therefrom twelve names, to
proceed to determine the issue presented, as follows:
Reba Marren

Irving Gaskill

Arthur C. Shekel

Henry H. Stiles

Ellen C Flynn

Esther Sass

Fannie G Sleeper

Betty Morton

Elizabeth Rogers

George L. Wurst

Charles Moses

Frank T. Buchanan

PESowag s W~

and the said jury in charge of the officers of the said
Court, duly sworn for the purpose* were taken to a
private room to consider on their verdict, and after-
ward, to wit, on the twenty-first day of November, A.
.nineteen hundred and thirty-five, the said jury re-
urmed into and before said Court, in charge of said
o icers, sworn as aforesaid, and then and there in
e presence of the said Howard Eastwood, Prosecu-
or o the Pleas, and the said defendants, Jacob J.
lenueng0 and George H. Hildebrand, do say that
e said Jacob J. Ciemiengo and George H. Hilde-

20

30
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brand, are guilty of murder in manner and form &
in the aforesaid indictment is charged against them
and that the said murder is murder of the first do-
gree; and upon being further demanded of them of
and concerning the premises, each one for hinself
or herself, says that he or she finds the defendants,
Jacob J. Ciemiengo and George H. Hildebrand guil-
ty in manner and form as they stand charged and of
murder of the first degree; and thereupon the -
fendants, Jacob J. Ciemiengo and George H Hilde-
brand haying been brought to the bar in their
proper persons, in the custody of the Sheriff of said
county, to receive the judgment of the law, where-
upon, all and singular, the premises being seen and
by the Court here being fully understood, it is con
sidered and adjudged by the Court, that each of the
said defendants, Jacob J. Ciemiengo and George H
Hildebrand, suffer death during the week commenc-
ing Sunday, the fifth day of January, nineteen hu

20dred and thirty-six, at the time and place and in the

30

manner provided by law.

Judgment entered and signed this twenty-first day
of November, in the year of our Lord one thousand
nine hundred and thirty-five.

Frank A Hendrickson,

Judge of the Inferior Court of
Common Pleas of the County of
Burlington, sitting, constituting
and holding the Court of Opr
and Terminer of the County of
Burlington, at the request of Hon
orable Joseph B. Perskie, Justice
of the Supreme Court, within
whose district the Court of Oyer
and Terminer of Burlington

County is.
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STATE OF NEW JERSEY,
(OUNTY OF BURLINGTON,

I, Lawrence G Mingin, Clerk of the Court of Oyer
and Terminer in and .for the State and County afore-
said, do hereby certify that the foregoing is true, full
and complete copy of the record and proceedings
with all things touching and concerning the same
inthe trial and conviction of Jacob J. Ciemiengo and
George H Hildebrand, of the crime of murder, as the j
sane are now on file in my office.

WITNESS my hand and the seal of
said court, at Mount Holly, New

(Seal) Jersey, this sixteenth day of De-
cember, A. D. one thousand nine
hundred and thirty-five.

Lawrence G. Mingin,
Clerk.



16 Examination of Jurors

BURLINGTON COUNTY COURT OF OYER
AND TERMINER

Mount Holly, N J.,
November 18th, 1935.

(Court convened at 10.10 A. M)
MR. EASTWOOD: I move the trial of the indict-
10ment against Jacob J. Ciemiengo and George H HI-
debrand.
THE COURT: Is the defense ready?
MR. HILLMAN: Yes, sir.
MR. HEILBRON: Yes, sir.

THE COURT: The Sheriff will proceed to daw
20 the jury.

MR. EASTWOOD: In order that it may be anat-
ter of record, I move that fourteen jurors be dawn
under the law that permits it, in a case of this dhar-

acter.

THE COURT: The Court will order fourteen
jurors drawn.

(Sheriff proceeds to draw the jury.)



Examination of Jurors 17

JOHN LYNCH, a prospective juror, being duly
sworn on his voir dire, appeared and answered as
follows:

EXAMINATION BY MR. EASTWOOD:

Q Where do you live? A. Maple Shade, New
Jersey.

Q What is your employment? A. 1 am unem-
ployed at present, I am a steam fitter by trade.

Q What is your age? A. Thirty-eight. A

Q M. Lynch, have you read in the newspaper
accounts concerning the alleged murder of one Her-
man Eilers. A No, sir.

Q Have you heard anything concerning it? A
I only heard it happened.

Q Just state whether you have or not. A. Yes,
Sir.

Q As aresult of the information that you have
received concerning this alleged murder, have you
formed any opinion as to the guilt or innocence of
these two defendants, charged with having commit-
ted the murder, Jacob John Ciemiengo and George
Hildebrand. A. No, sir.

Q . Are you opposed to capital‘punishment? A.
SIr.

Q If the evidence adduced from the witnesses
convinces you of the guilt of these two defendants
eyond a reasonable doubt that they murdered Her-
man Filers, would you have any conscientious

scruples or objections to imposing the penalty of the ~0
electric chair? A. No, sir.

MR EASTWOOD. That’s all.

THE CLERK: Defendant Ciemiengo.
MR HILLMAN: No examination.
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MR. EASTWOOD: The State challenges.
THE CLERK: Juror No. 1, John Lynch, excused

JOSEPH VALENTINI, sworn on his voir dire, ap-
peared and answered as follows:

2 0 EXAMINATION BY MR. HEILBRON:

Q. Where do you live? A. Bordentown.

Q. How old are you? A. Fifty-four.

Q. Have you read any account of this crime? A
I did.

Q. Have you formed any opinion of the guilt ar
innocence of the defendants in this case. A Yes

Q. In other words, from what you have read and
what you have heard if the evidence in this cae

2 qWould prove the innocence of these defendants
would that account of what you have read of the trial
in anyway influence your opinion. A. Yes.

Q. As I understand you, the accounts of this mu-
der, what you have read would influence your opin-
ion after consideration of all the evidence if the ew-
dence can prove the innocence of these two defend-
ants, you would still be influenced by what you have
read and heard about this murder. A Yes.

30 MR. HEILBRON: That’s all.

BY MR. EASTWOOD:

Q. Do I understand, Mr. Valentini, that you have
formed some opinion about the guilt or innocence
of these defendants from the newspaper accoun

you have read. A. Yes, I did.
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Q Is the opinion that you have formed from
reading the newspaper accounts of the murder of
Herman Eilers such that it could be changed by the
evidence of witnesses that may testify in this case.
A Tmight testify.

Q Probably you don’t understand my question,
You say that you have formed an opinion in this case
because of the newspaper accounts you have read,
isthat right? A. Yes.

Q Can that opinion be changed if the evidence
of the witness satisfied you that the opinion you have
formed iswrong. A. It might be wrong, I could not
tell you that.

Q Are you in favor of capital punishment, if
the evidence would satisfy you of the guilt of these
defendants of the murder of Herman Eilers, beyond
areasonable doubt. A. 1 don’t—

Q Youdont what? Do you mean to say you are
not in favor of capital punishment. A. Yes, in
favor of capital punishment if he is guilty.

20

MR EASTWOOD: That is all the questions, I
have, if the Court please.

The State challenges.

HAROLD ROCKHILL, a prospective juror, being

ul}/ sworn on his voir dlre appeared and answered
ollows:

EXAMINATION BY MR. EASTWOOD:

n wuere do you live? A- Columbus,

n mu'‘SyOUrage? A- Thlrt three
Y- Wﬁlat is }}]/(())ur b%smess )EJ lumber.
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Q. Have you read any newspaper accounts oo+
cerning the alleged murder of one, Herman Hlers?
A. T have.

Q Did you know Herman Eilers in his lifetine?
A. T would never have recognized him.

Q. Did you know either one of these defendants,
Jacob John Ciemiengo or George H. Hildebrand? A
I don’t seem to recognize them.

Q. I am not asking you that, I am asking whether
you ever knew either of them? A. Not that [ know

10 of.

Q. Have you formed any opinion as to the gilt
or innocence of these defendants from the newspa-
per accounts or anything you have read conceming
the murder of Herman Eilers? A. No, I have mt.

Q. Are you opposed to capital punishment if the
evidence convinces you of the guilt of these two &
fendants beyond a reasonable doubt of the muder
of Herman Eilers? A. No.

Q. As I understand it, if the evidence warranted

20 it and convinced you of the guilt of these two defend-
ants of the murder of Herman Eilers beyond a rea-
sonable doubt you would have no conscientious
scruples of imposing the penalty of the electric dir,
is that right? A. Yes, sir.

at is your religious affiliation, M. Rode
hill? A. I am afraid I don’t have any.

MR. EASTWOOD: That is all the questions I
have. Has the defense any questions?

30
MR. HEILRRON: No.

MR. HILLMAN: No.
MR. EASTWOOD : The State challenges.
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NATHANIEL JOHNSON, a prospective juror, be-
ing duly sworn on his voir dire, appeared and an-
swered as follows:

EXAMINATION BY MR. HILLMAN:

Q M. Johnson, have you read or heard of this
alleged murder? A. Yes, sir.

Q As a result of what you have read or heard
have you formed any opinion of the guilt or inno-
cence of the accused? A.  Yes.

THE COURT: Any further questions?
MR HILLMAN: No, sir.
BY MR EASTWOOD:

Q Have you any conscientious scruples to im-
posing the death penalty if the evidence satisfied you
of the guilt of the defendants of the murder of Her- 20
men Eilers beyond a reasonable doubt. A. No, sir.

Q What is your age? A. Fifty-five.

Q What is your business? A. Superintendent
of the water department, Burlington.

Q Did you know Herman Eilers? A. No, sir.

Q Doyou know either of these defendants, Jacob
J. Ciemiengo or George H. Hildebrand? A. No,
Sir.

MR EASTWOOD: No further questions. 30
THE COURT: Defense?

MR HILLMAN: The defense challenges.
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WILLIAM GOODWIN, a prospective juror, beng
duly sworn on his voir dire, appeared and answered
as follows:

EXAMINATION BY MR. EASTWOOD:

Q. Mr. Goodwin, how old are you? A 6

Q. Where do you live? A. Bordentown.

Q. What is your business? A. None.

Q Mr. Goodwin, have you read newspaper &
counts of the murder of Herman Eilers? A Ihae
Sir.

Q. And have you, as a result of the newspaper
accounts that you have read, formed any cpinion
as to the guilt or innocence of these two defendants,
Jacob John Ciemiengo and George H. Hildebrand?
A. T have.

Q. You have formed an opinion? A Ihawe

Q. Is the opinion that you have formed such thet
you could or would change the opinion if the wit-

20 ness’ evidence has well satisfied you beyond a rea-
sonable doubt of the guilt or innocence of these two
defendants? A. No.

Q. You mean to say that the opinion you have
formed, you wtould not change it even if the testi-
mony of the witnesses convinced you that your opin-
ion is wrong? A. 1 would change it.

Q. Oh, you would change it? A Yes.

Q. In other words, as I understand it, if you ae
chosen as a juror, you would be willing to exclu e

30 from your mind the opinion you have formed from
the newspaper accounts and reach a decision bese
on the evidence of the witnesses alone? A Iwi '

Q. Are you opposed to capital punishment.
No_sir.

Q. In the event that the testimony of the wi
nesses convinced you beyond a reasonable ou
the guilt of these two defendants of having m
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dered Herman Eilers, would you have any conscien-
tious scruples against imposing the death penalty?
A T would not.

THE COURT: Any questions?

MR HEILBRON: No questions. Defense chal-
lenges on behalf of Ciemiengo.

(Juror excused.)
10

CHARLES RITNER, a prospective juror, being
duly sworn on his voir dire, appeared and answered
as follows:

EXAMINATION BY MR. HILLMAN:

Q You live in Beverly City? A. Yes, sir.

Q What is your occupation? A. Accountant. 20

Q Have you heard or read of this alleged mur-
der? A T have.

Q Have you formed any opinion as to the guilt
or innocence of the accused? A. Not definite.

Q You say “not definite.” What do you mean
by that? A I would be governed by the evidence
entirely.

Q You have not formed any opinion? A. No.

Q How old are you? A. 60.

30

EXAMINATION BYr MR. HEILBRON:

&  °jher words, Mr. Ritner, you would be gov-
emed entirely by the evidence produced in this
case, y the testimony of the witnesses, and what you
nave heard or what you have read would not influ-
ence you in the least? A. Not at all.
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EXAMINATION BY MR. EASTWOOD:

Q. Have you any conscientious objections to int
posing the death penalty if the evidence warranted
it? A. Mr. Prosecutor, if the law is the law, I would
appreciate it. If the evidence showed these nmen
guilty, I would have to say “yes.”

Q. I am speaking now particularly as to yar
state of mind on the question of capital punishment.
Have you conscientious scruples to imposing the

10 death penalty if the evidence satisfied you in this
case beyond a reasonable doubt that these two db-
fendants murdered Herman Eilers? A No.

MR. HEILBRON: On behalf of defendant Gem:
iengo, I challenge.

(Witness excused.)

CHARLES MOSES, a prospective juror, being diy
sworn on his voir dire, appeared and answered &
follows:

EXAMINATION BY MR. EASTWOQOD:

Q. Mr. Moses, where do you live? A Hip

water Park.
What is your age? A. 42
30 Q And you are in the contracting business? A

Yes.

Q. Have you read any newspaper accounts of the
murder of Herman Eilers? A. 1 did at the tine.

Q Have you formed any opinion as to the guit
or innocence of these two defendants, Jacob J. Gem
iengo and George Herman Hildebrand, based upm
newspaper accounts or what you may have ear
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conceming the facts of the case? A. Well, I form-
ed an opinion according to the newspaper reports,
what [ read in the paper.

Q Is the opinion that you formed such that you
could alter it if the evidence warranted it? A
Well, T would change it according to the evidence.
Ionly formed an opinion according to what I read
at the time.

Q In other words, as I understand it, you would
reach a conclusion based solely upon the evidence to
which the witnesses might testify? A. Yes.

Q Have you any conscientious scruples against
imposing the death penalty if the evidence satisfied
you of the guilt of the defendants of the murder of
Herman Eilers beyond a reasonable doubt? A.
Well, sometimes, to a certain extent.

Q Confining it to this particular case, Mr. Moses,
would you have any conscientious scruples to impos-
ing the death penalty if the evidence showed that the
defendants were guilty beyond a reasonable doubt

10

of the murder of Herman Eilers? A. 1 don’t think 20
SO

MR HEILBRON: We have no questions. (This
witness was passed and sworn as a juror.)

GEORGE L. WURST, a prospective juror, being
ulIy sworn on his voir dlre appeared and answered
as follo

EXAMINATION BY MR. HEILBRON:

rder? ery little.
How is that‘7 A Very little.
V- Have you read accounts of it? A. No

W:lrst’ have ou heard anything about this
egeé murd
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Q. Have you heard it discussed? A No.

Q. What have you heard about it then? A
Not anything, only just what I have heard this mom-
ing, and that wasn’t mpch.

Q. From what you have read or heard, have you
formed an opinion as to the guilt or the mnocence
of the accused? A. No.

Q. How old are you, Mr. Wurst? A 66

EXAMINATION BY MR. EASTWOOD:

Q. Have you been represented in any legal nat-
ters by either Mr. Heilbron or Mr. Hillman, attomeys
for the defendants? A. No; I don’t think so

Q. Have you any conscientious scruples agaimnst
imposing the death penalty if the evidence satisfied
you of the guilt of the defendants beyond a reason
able doubt in the murder of Herman Eilers? A

No.

20  (Accepted by both sides and sworn as a juror.)

CHARLES KLEMM, a prospective juror, beng
duly sworn on his voir dire, appeared and answere
as follow”:

EXAMINATION BY MR, EASTWOOD:

30 Q Mr. Klemm, where do you live? A River-

side, New Jersey.

Q. How old are you? A. 30.

Q. Are you employed? A. Unemployed.

Q. Have you read any newspaper accouns o
heard anything concerning the murder of em

Eilers? A. No, sir.
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Q I assume, therefore, you have formed no opin-
ion about the guilt or innocence of these two defend-
ants? A No, sir.

Q Are you opposed to capital punishment? A.

No, sir.

Q If the evidence in the case satisfied you of the
guilt of the defendants of the murder of Herman
Eilers beyond a reasonable doubt, would you have
any conscientious scruples to imposing the death

penalty? A No, sir.
MR HEILBRON: No questions.

MR EASTWOOD: The State challenges.

(Witness excused.)

ANSON M HERR, a prospective juror, being duly

swom on his voir dire, appeared and answered as 20

follows:
EXAMINATION BY MR. HILLMAN:

Q M. Herr, have you read any newspaper ac-
counts of this alleged crime? A. 1 have.

Q And have you heard the case discussed? A.
What’s that?

Q Have you heard people talking about it? A
Yes, sir.

Q As a result of what you have read and what
you ave heard, have you formed any opinion as to
tne guilt or innocence of the accused? A. I have.

~ 8  opinion that you have formed so strong

a 1 could not be changed by the evidence which

as presented here? A. It would not; no.

v¥ It could not be changed? A. No.

3q
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MR. HEILBRON: Challenged for cause.
THE COURT: Do you desire to examine hin®
MR. EASTWOOD: Yes.
EXAMINATION BY MR. EASTWOOD:

Q. Mr. Herr, if you were chosen as a juror ad
took the oath, of course, to return a verdict in a-
10cordance with the evidence, would the opinion thet
you have formed be changed if the evidence satisfied
you that the opinion you have already formed was
wrong? A. I would change it.

Q. You would change it? A. According to the
evidence.

Q. In other words, as I understand it, you would
reach a conclusion as to the guilt or innocence of the
defendants based upon the evidence alone? A
Yes.

20 Q And you would disregard the opinion yu
have formed if the evidence satisfied you of the
guilt or the innocence of the two defendants? A

Yes, sir.
EXAMINATION BY MR. HILLMAN:

Q. Didn’t you tell me a minute ago that yor
opinion was so well fixed that no evidence au

change it? A. No. ) ]
0 Q You said— A. I said I would go according

to the evidence. I said I had formed an opinion

Q. Didn’t you tell me that no evidence would
change that opinion? A. No, sir; I did not.

BY THE COURT:
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Q How old are you? A. 75.
MR HEILBRON: We challenge for cause.

THE COURT: The juror will be dismissed for
cause. (Juror dismissed.)

WILLIAM GALLAGHER, a prospective juror, be-
ing duly sworn on his voir dire, appeared and an- 10
swered as follows:

(Conference between Court and counsel.)

THE COURT: The juror is excused by consent of
counsel.

BETTY MORTON, a prospective juror, being duly 20
swom on her voir dire, appeared and answered as
follows:

BY MR EASTWOOD:
Q Ms. Morton, where do you live? A. Pem-
berton.

Q Youare married? A. Yes, sir.

Q Do you have any family? A. Yes, a little
§irl- 30
Q Is your situation—withdraw it. How old is

your daughter? A. Eight.

Q Is your situation such in your home that if
c osen as a juror you would be able and willing to
give whatever time might be required to serve as a
Juror in this case, which means, as you probably

now, you would have to stay here day and night
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until the case is finished. A. I could if I had ta

Q. You would be willing to? A. Yes.

Q Have you any conscientious scruples about im
posing the death penalty if the evidence warranted
it? A No.

Q Have you read any newspaper accounts of the
murder of the deceased, Herman Eilers? A Yes

Q. Have you formed any opinion as the result of
reading those newspaper accounts. A. Not partic-
ularly.

10

MR. EASTWOQOD: No further questions.
BY MR. HILLMAN:

Q. Have you discussed this case with anyone? A
A little bit.
Q Have you formed any opinion as to the gilt
or innocence of the defendants? A. More or les
Q Could that opinion be changed by the ew-
20 dence produced in this case that would tend to sow
a difference in the opinion you have formed? A
Yes.
Q. Your opinion could be changed? A Yes
Q  You would be in other words entirely govem+
ed by the evidence in this case and you would notbe
prejudiced by what you have read and heard A
I think not.
Q. Your mind would be open as to the guilt a
innocence of the defendants. A. Yes.
30
MR. HILLMAN: No more questions.

MR. EASTWOQOD: The State passes.

MR. HILLMAN: Pass.
THE COURT: The juror may be swom.
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(The juror was accepted by both sides and sworn
as ajuror by the Clerk.)

FANNY G SLEEPER, a prospective juror, being
duly sworn on her yoir dire, appeared and answered
as follows:

BY MR HEILBRON:
10

Q You live in Mount Holly? A. Yes, sir.

Q And your husband is Frank Sleeper? A.
Yes.

Q Have you read any account as to this alleged
murder? A Very little.

Q In the newspapers? A. Very little.

Q Have you discussed this case with anyone? A.

Q Have you formed an opinion, concerning the
%ﬁlth;r innocence of the defendants in this case? 20

Q In other words you would be entirely gov-
emed by the evidence and the testimony of the wit-
nesses produced in this case as to the guilt or inno-
cence of the defendants. A. 1 would.

MR HEILBRON: That is all.

BY MR EASTWOOD:

30
“ave dyou any conscientious objections to im-

posmg the eath penalty if the evidence warranted

1fPa *h Ot"er words if the evidence in this case sat-
jsmeci you beyond a reasonable doubt that the de-

en an s are guilty of the murder of Herman Eilers
uwou d have no conscientious objections to im-



32 Examination of Jurors
posing the death penalty? A. No.
MR. EASTWOOD: No further questions.

THE COURT: Has the defense any further ques-
tions?

MR. HEILBRON : Pass.
10 MR. HILLMAN: Pass.
MR. EASTWOOD : Pass.
THE COURT: The juror may be swom.

(The juror was accepted by both sides and diy
sworn by the Clerk.)

20 HELEN C. FLYNN, a prospective juror, being diy
sworn on her voir dire, appeared and answered &
follows:

BY MR EASTWOOD :

Q. Mrs. Flynn, where do you reside? A Mt
Holly.

Q Are you married? A. Yes.

0. Your w'ork is that of a housekeeper, is it not.
A Yes.

Q Have you read any newspaper accounts, Ms
Flynn, of the murder of Herman Filers. A

the headlines, not the details.
Q. Have you formed any opinion as the resu o

o

such reading of the newspaper accounts? A =
Q. Do you have any conscientious scrupe

against capital punishment? A. No.

30
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Q If you were chosen as a juror and the evi-
dence of the witnesses satisfied you that the defend-
ants murdered Herman Eilers, would you have any
conscientious objection of imposing the death pen-
alty and returning a verdict of guilty? A. No.

MR EASTWOOD: No further questions.

MR HILLMAN: No questions.

MR HEILBRON: No questions. 10
MR EASTWOOD: The State passes.

MR HEILBRON: Pass.

MR HILLMAN: Pass.

(The juror was accepted by both sides and was
duly sworn by the Clerk.)

ANNA G DAVIS, a prospective juror, being duly
swom on her voir dire, appeared and answered as
follows:

EXAMINATION BY MR. HILLMAN:

Q You live in Beverly City? A. Yes, sir.
Q Have you read any accounts of this alleged 30
murder? A Yes.

Q Have you discussed the matters with others?
A To a certain extent.
Q As the result of what you have read and heard

have you formed any opinion? A. A very definite
ore.
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Q. You have formed an opinion as to the gult a
innocence of these defendants. A Yes, I have

MR. EASTWOOD: No questions.
MR. HEILRRON: 1 challenge for cause.
RY THE COURT:

Q. Mrs. Davis, is your opinion such that if after

10 taking the oath to act as a juror the evidence pro-

duced warranted a change in that opinion, is that

opinion such that you could not change it. A 1
could change it, but it is a very definite opinion.

Q. In other words, if the evidence warranted the
finding of a verdict contrary to this opinion you nay
have formed, do you feel you could not bring in sch
a verdict? A. I could change if the evidence war-
ranted.

20 THE COURT: I will deny the challenge for case

MR. HEILRRON: I challenge for the defendart,
Hildebrand.

HENRY H. STILES, a prospective juror, being
duly sworn, on his voir dire, appeared and testifie

as follows:
30
EXAMINED BY MR. EASTWOOQOD:

Q. Mr. Stiles, where do you live? A Mboars

town. . FUR |
Q  What is the nature of your business.

Druggist.
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Q Have you read any newspaper accounts of the
murder of Herman Eilers? A. No; I have not.

Q Have you heard anything concerning it? A.
No.

Q I assume, then, you have formed no opinion
concerning the guilt or innocence of these two de-
fendants? A. No; I have not.

Q Have you any conscientious scruples about
imposing capital punishment if the evidence war-
ranted it? A, Well, the evidence would have to
warrant it.

Q If the evidence produced from the witnesses
satisfied you beyond a reasonable doubt that these
two defendants, Jacob John Ciemiengo and George
Herman Hildebrand, murdered Herman Eilers,
would you then have any conscientious scruples to

imposing the death penalty as part of your verdict?
A No.

MR HEILBRON: No questions.

~ (Witness accepted by both sides and sworn as a
juror.)

CHARLES RODMAN, a prospective juror, being

duly sworn on his voir dire, appeared and testified
as follows:

EXAMINED BY MR. HEILBRON:

Q How old are you, Mr. Rodman? A. 64

Q Where do you live? A. Burlington.

Q What is your occupation? A. Fruit and pro-
duce dealer.

~ave “ou read any accounts of this alleged
murder in the newspapers? A. Yes, sir.

20

30
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Q. Have you discussed the case with anyone? A
Yes.

Q. Have you formed an opinion as to the guilt a
innocence of these defendants? A. Only from the
newspaper accounts.

Q. Is that opinion such that from the evidence
produced in this case, it could not be changed a
altered? A. No, I should say not.

Q. In other words, Mr. Rodman, if the evidnce
produced in this case tended to show the innocence

10 of these defendants, or guilt, that opinion could be
changed, according to the evidence? A According
to the evidence—yes, sir.

Q. You would be entirely governed by the ev-
dence produced in this case? A. Yes, sir.

Q. Are you married? A. Yes, sir.

Q. Do you have a family? A A wife—not vay
well.

EXAMINED BY MR. EASTWOOD:
20

Q. You say your wife is not very well? A N

Q. Is your situation at home such that if sdlected
as a juror, you can and you will devote all the tine
necessary to hear this case to its conclusion? A
Well, it would inconvenience me a lot in my bisi-
ness.

Q. But would you permit that to influence te
verdict you reached? A. No, sir.

0. Are you opposed to capital punishment.

30 No,_sir.

Q. If the evidence of the witnesses satisfied you
of the guilt of the defendants, that they mur ee
Herman Eilers, if that evidence satisfied you em
a reasonable doubt, would you have conscien io
scruples about returning the death penalty wi

verdict? A. No, sir.
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MR HEILBRON: Defense challenges.

(Witness excused.)

CLIFTON TAYLOR, a prospective juror, being
duly sworn on his voir dire, appeared and testi-
fied as follows:

EXAMINED BY MR. EASTWOOD: 10

Q M. Taylor, where do you live? A. Palmyra,
New Jersey.

Q What business are you engaged in? A. Gro-
Cer.

Q Have you read any newspaper accounts of
this murder of Herman Eilers? A. Nothing, but
the day it came out.

Q Have you formed any opinion as to the guilt
or innocence of the defendants from the newspaper 20
accounts that you read? A. No, sir.

Q Have you any conscientious scruples against
i ing the death penalty if the evidence warrant-
gé]ij‘f‘l?s mi I have. P Y

Q You have conscientious scruples against it? If
the evidence produced from the witnesses satisfied
you of the fact that these two defendants murdered
Herman Eilers, would you then have conscientious
° jections to imposing the death penalty if the law
provides that such penalty may be imposed with 30
such verdict? A. 1 woulci,

TIP' 1ask what your religious affiliation is? A.
the Methodist Church of Palmyra.

EXAMINATION BY MR. HILLMAN:

Q@ WQdd your scruples against the utilization of
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capital punishment be so strong that notwithstand-
ing the evidence, you would still be unable to gvea
verdict of guilty if that verdict carried with it the im
position of the death penalty? A. 1 am certanly
opposed to capital punishment. When it cones to
returning a verdict of guilty or not guilty with the
evidence, it puts me in a sort of a tough spot.

Q. You could give such a verdict? A I mgt
take me a long time to do it.

Q. But if the evidence was such that you believe

10 that it warranted the return of a verdict of gulty,

wiould you have scruples against the utilization of
capital punishment, would your scruples be so strong
that you could not return the verdict according to the
evidence? A. I am afraid in the end they would

MR. EASTWOQOD: Challenge for cause, if the
Court please.

THE COURT: The Court will allow the dul-
20 lenge.

THOMAS T. KEYES, a prospective juror, being
duly sworn on his voir dire, appeared and answered

as follows:
EXAMINATION BY MR. HILLMAN:

30 Q Where do you live? A. Palmyra.
Q. What is your business? A. Salesman.
Q. Have you read any accounts of this allege

crime. A. I have not. ) .
Q Have you heard the matter discussed. A

No, sir. o -
Q. Have you formed any opinion as to the gui

innocence of these defendants. A No, sir.
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BY MR HEILBRON:
Q Howold are you? A. Forty-two.
BY MR EASTWOOD:

Q Have you any conscientious objections to cap-
ital punishment? A. T have.

Q What is your religious affiliation? A. Pres-
byterian. [ ] ,X.,

Q If the evidence of the witnesses, Mr. Keyes,10
satisfied you beyond a reasonable doubt that the de-
defendant, Jacob J. Ciemiengo and the defendant,
George H Hildebrand, murdered Herman Eilers,
would you then have any conscientious scruples
about returning a penalty of death with the verdict.

A Twould, yes.

Q If you were sworn as a juror to return a ver-
dict in accordance with the law and the law gave you
as a juror, the right to determine whether the death
penalty should be imposed or life imprisonment 20
may be imposed, if you were satisfied of the guilt of
the defendants beyond a reasonable doubt would
you still have conscientious objections to returning a
iieat?ﬂ %enalty as part of the verdict. A. I am afraid

WOl

MR EASTWOOD: The State challenges for
cause.

BY THE COURT: 30

Q Is your objection to the death penalty a per-
sonal proposition or does it come from your relig-
ious belief? A. No, it is really conscientious I sup-
pose.

Q The death penalty you appreciate is part of
t elaw of this State? A. I do, and in some in-
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stances | could render a verdict of guilty.

Q. Then if you were sworn as a juror in this case
and the testimony by the prosecution warranted n
your opinion the finding of the death penalty would
your scruples prevent you from so doing? A Iam
afraid it would.

Q. Even in violation of your oath? A I am
afraid I could not render a verdict of guilty where
there was a death sentence.

10 XHE COURT: The Court will allow the challenge

20

reluctantly.

MARY SIMONS, a prospective juror, being diy
sworn on her voir dire, appeared and answered &

follows:
EXAMINATION RY MR. EASTWOOD:

Q. Is it Miss or Mrs. Simons? A. Mss.

Q. Where do you live, Miss Simons? A M
ford.

Q. Are you employed? A. 1 am not enployed

Have you read any newspaper accounts con

cernlng the murder of Herman Eilers? A [ ganc-
ed at it the first day.

Q And from what you read in the newspaper
have you formed any opinion as to the guilt or mno-

30 cence of these defendants. A. None at all.

Q Have you any conscientious scruples agairst
capital punishment? A. No.

Q. Then as 1 understand if the evidence of the
witnesses satisfied you of the guilt of the defendants
in that they murdered one Herman Eilers, beyon a
reasonable doubt, you would have no conscientious
scruples against returning the death penalty W
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your verdict of guilty. A. None at all.

MR EASTWOOD: No further questions.

MR HEILBRON: I have no questions.

MR HILLMAN: No questions.

MR EASTWOOD: The State passes.

THE COURT: Defense? 10

MR HEILRRON: The defense challenges.

VERONA S. MEANEY, a prospective juror, being
duly sworn on her voir dire, appeared and testified
as follows:

EXAMINATION BY MR. HEILBRON: 20

Q Ms. Meaney, have you read any accounts of
this alleged crime in the newspapers? A. 1 have—
SONE.

Q Ibegyour pardon? A. T have.

Q And have you discussed the case with any
person? A Yes.

Q Have you formed an opinion as to the guilt or

mnocence of the defendants in this case? A. 1
have. 30

k n °*er wor<is, what you have read and what
you ave heard in this discussion of this case, would
at influence you in any way if the evidence pro-
uce in this case showed to the contrary of what
%khasg read or what you had heard? A. I dont
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Q Your mind, in other words, would be qpn
and you would be governed by the evidence pro-
duced in this case? A. I think I would.

Q. You are married, are you not? A Yes.

Q. Do you have a family? A. No; I haventa
family.

Q. Would you be inconvenienced in any way if
you sat on this jury? A. It is not very convenient.
I have a position.

Q. You have a position? A. I do.

10
EXAMINED BY MR. EASTWOOD:

Q. Mrs. Meaney, the fact that you have a position
would inconvenience you if you were chosen as a
juror. Would that in anyway influence you n
reaching a hasty conclusion? A. I dont think it
would.

Q. In other words, if selected, you would be will-
ing to give your entire time to a proper considera-

20 tion of the whole case and would not be influenced
in any way or respect because of the inconvenience
that you are suffering from the fact that you are not

-able to be at your place of employment? A N

Q. Are you opposed to capital punishment? A
No.

Q. If the evidence satisfied you beyond a reason-
able doubt that the defendants murdered Hemmen
Eilers, would you have any conscientious scruples to
returning the death penalty with a verdict of gulty?

30 A. No.
MR. HEILBRON: Defense passes.
MR. EASTWOOD: The State challenges.

(Juror excused.)



Examination of Jurors 43

JOSEPH S. TEES, a prospective juror, being duly
swom on his voir dire, appeared and testified as fol-
lows:

BY MR EASTWOOD:

Q Where do you live? A. Palmyra.

Q What is your age? A. 58.

Q And what is the character of your business?
A Master printer.

Q Have you conscientious scruples against im-
posing capital punishment? A. I have.

Q What is your religious connection or affilia-
tion? A Methodist.

Q How long have you held that conviction
against capital punishment? A. Ever since I be-
came of the age of understanding.

Q And that mental attitude that you have to-
wards capital punishment is not created merely for
the fact of your possibly being excused as a juror
in this case, is it? A. No, sir.

Q It is a conviction that you have had for some-
time? A Yes, sir.

Q Would your conviction as to capital punish-
ment still prevail if you were sworn as a juror and
the evidence of the witnesses satisfied you beyond a
reasonable doubt that the defendants murdered Her-
man Eilers, the law providing for the imposition of
the death penalty in such instances? A. 1 consider
that I am not my brother’s keeper and could not
change my opinion on capital punishment.

Q Then, as I understand it, notwithstanding the
provisions in the law, in the event that a verdict of
guilty of murder in the first degree, you would not
return the death penalty as part of the verdict? A.
N, sir.

Q Even if you were sworn as a juror to render
such a verdict? A. Iwouldn’t care to be sworn, be-

10

20

30
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cause it would be against my opinion.
MR. EASTWOOD: I challenge for cause.
THE COURT: The challenge will be allowed.

EDWIN R. TAYLOR, a prospective juror, being
duly sworn, on his voir dire, appeared and testified

10 as follows:
EXAMINATION RY MR. HEILBRON :

How old are you, Mr. Taylor? A X

Where do you live? A. Burlington.

Married? A. No.

Single? A. Yes, sir.

What is your occupation? A. Insurance.

Have you read any account of this alleged

20 crime in the newspapers, or discussed the case with
anyone? A. I have.

Q. Is that opinion such that if the evidence pro-
duced in this case would tend to show the guilt a
innocence of the defendants, could that opinion be
changed? A. It could.

Q. In other words, you would be entirely govem-
ed by the evidence produced in this case alone? A
I would.

Q You would not be swayed by any opinion that

30 you had heretofore formed or by any discussion that
you had entered into concerning this case? A
would not.

Q. Your mind would be entirely open and be gov-
erned according to the evidence produced in this

case? A. It would.

feleleYele)e)
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BY MR HEILBRON:

Q Have you conscientious scruples against cap-
ital punishment? A. 1 have not.

MR HEILBRON: I challenge for cause.

(Witness excused.)

10

GHORGE J. SPENCER, a prospective juror, being
dulty sworn, on his voir dire, appeared and testified
as follows:

EXAMINED BY MR. EASTWOOD:

Q Where do you live, Mr. Spencer? A. Pal-
nyra.

Q And in what business are you engaged? A.
Borough clerk. 20
Q Have you conscientious scruples against im-

posing capital punishment? A. I have not.
Q Have you read any accounts or heard any-
t ing or discussed with others the facts or circum-

stances concerning the murder of Herman Eilers?
A No; I have not.

Q I assume, therefore, you have formed no
opinion? A. None whatever.

Q And if selected as a juror, will you decide the

1°r “nocence of the defendants on the evidence 30
one. A On the evidence submitted.

MR HEILBRON: No questions.
MR.EASTWOOD: The state passes.

MR HILLMAN: The defense challenges.
(Witness excused.)
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JOSIAH CONWELL, a prospective juror, being
duly sworn on his voir dire, appeared and testified
as follows:

EXAMINED BY MR. HILLMAN:

Q. Mr. Conwell, where do you live? A River-
ton.

Q What is your occupation? A. I am in the
Postal Service, Philadelphia Post Office.

10 Q Have you heard anything about this case? A

I have not.

Q. Have you read anything about it or discussed
it? A. T have not.

Q. Consequently you have not formed any opin-
ion as to the guilt or innocence of these defendants?
A. No, sir.

EXAMINED BY MR. EASTWOOD:

20 Q. Mr. Conwell, do you have conscientious sk
ples against capital punishment? A 1 have.

Q.  And would your conviction against capita
punishment still hold good even if the evidence ad
duced before you satisfied you of the guilt of the two
defendants of the murder of Herman Eilers beyond

a reasonable doubt? A. It would.
Q. Is that conviction that you have held for some-

time or only recently? A. I have.
Q That is, you have held it for sometime.

30 Yes; sometime.

MR. EASTWOOD: The State -challenges far
cause.

EXAMINED BY THE COURT:

Q. Is that conviction such that if you were swan
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as ajuror in this case, you would not render a ver-
dict of guilty of murder in the first degree? A. It
is

Q Even though you were sworn to be guided en-
tirely by the evidence. A. Yes, sir.

Q If the evidence warranted it, you would still
bring in a verdict that would not include capital
punishment ? A. Yes, sir.

THE COURT: Under those conditions, we don’t
want you as a juror, if you are going to violate your
cath. You will be excused for cause.

REBA MARREN, a prospective juror, being duly
swom on her voir dire, appeared and answered as
follows:

EXAMINATION BY MR. EASTWOOD:

Q Ms. Marren, you reside here in Mount Hol-
ly? A 1do.

Q Have you read any newspaper accounts con-
Io]gtming the murder of Herman Eilers? A. 1 have

Q Have you discussed the matter of the murder

of Herman Eilers with any person or persons? A.
I'have not.

Q I assume you have formed no opinion as to

10

20

e guilt or innocence of these two defendants in con- 30

nechon with his death. A. 1 have not.

Q Have you any conscientious scruples against
mposing capital punishment? A. I have not.

th t ~°UPhysically able to stay during the time
A necessarily consumed in the trial of
smurder case. A. I'should try to.
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Q. Your physical condition is such that you would
be able to devote the time to it? A. [ think sa

MR, HEILBRON: No questions.
MR. HILLMAN: No questions.
MR. EASTWOOD: The State passes.

MR. HEILBRON: Pass.
10

MR. HILLMAN: Pass.

(Juror having been passed by both parties was
duly sworn by the clerk as a juror.)

IRVING GASKILL, a prospective juror being diy
sworn on his voir dire, appeared and answered &
20 follows:

EXAMINATION BY MR. HILLMAN:

Q. You live in Mount Holly and your occupation
is merchant? A. Yes, sir. ) s
Q. Have you read any accounts of this alege

murder in the paper? A. Some.
O. Have you discussed this case with any perso .

A Thave heard it discussed some little by pe°p e
30 the store, naturally, I didn’ pay a whole o o

tention to it. ) ) ,
From that discussion and from what yo *

in the newspaper have you formed any opinio

No,_sir. . th 2t
Q. You have formed no opinion as to n« »

or innocence of the defendants in this case
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Q Ifyou be sworn as a juror you will be entire-
ly guided by the evidence produced in this case. A.
Certainly so.

Q And you have no opinion as to the guilt or
innocence of these defendants. A. No.

Q How old are you, Mr. Gaskill? A. Fifty-one.

BY MR EASTWOOD:

Q M. Gaskill, have you a conscientious objec-
tion to the imposition of capital punishment. A. 10
No.

Q If the evidence of the witnesses satisfied you
beyond a reasonable doubt that the defendants mur-
dered Herman Eilers, would you have any conscien-
tions objections to returning a verdict or rather im-
posing the death penalty with the verdict of guilty.

A Not if the evidence warranted it.

MR HILLMAN: Pass.

20
MR EASTWOOD: Pass.
THE COURT: The juror may be sworn.

(Having been accepted by both sides the juror was
duly sworn in by the clerk.)

CHARLES ANDERSON, a prospective juror, being 30

uy swomn on his voir dire, appeared and answered
s follows:

EXAMINATION BY MR. EASTWOOD :

bor  Mr-Anders®n, where do you live? A. Bridge-



50 Examination of Jurors

Q. In what business are you engaged? A Tk
plumbing business.

Q. Are you in business for yourself? A Y
Sir.

Q. Are your business affairs such that you ae
able to leave your business if selected as a juror and
devote the entire time that may be necessary for the
complete consideration of this case. A Itis.

Q. Have you read any newspaper account aar
cerning the murder of Herman Eilers? A Idd

10 Q And from what you have read in the newspa-
per account, have you formed any opinion as to
the guilt or innocence of these defendants of the
murder of Herman Eilers? A. 1 did not.

Q. Then you would be governed entirely on the
evidence presented in this case. A. [ would.

Q. Have you any conscientious scruples agairst
imposing capital punishment? A I have not.

Q. If the evidence warranted and convinced you
beyond a reasonable doubt of the guilt of these >

20fendants of the murder of Herman Eilers would you
have any objections to imposing the death penalty
with the verdict of guilty? A. The only thing is
I did know Herman Eilers.

Q. That was not my question; my question was, it
the evidence warranted and convinced you beyon a
reasonable doubt of the guilt of these defendants
the murder of Herman Eilers, would you have ay
objection to imposing the death penalty i ®
verdict of guilty? A. 1 don’t know as I would ha

30 any objection, I just wanted the prosecutor to Kno
that I knew Mr. Eilers. 1 dont know whet e
ought to bring that in or not. That is the reas
brought it in that way. ;. U

Q. I understand it the evidence warran e
would have no conscientious scruple agains
in the death penalty as a part of your e~
guilty, provided the evidence convince y°

b
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guilt beyond a reasonable doubt? A. No, sir, I
would not, no.

Q Howlong had you known Herman Eilers? A.
I'had only been in to see Eilers a couple of times. I
amin the pump business and I went in to sell the
njan a pump, that was maybe two or three years
back.

Q Did you ever have any serious disagreement
withhim? A No, just talked to him several times,
as [ was in the neighborhood.

Q Would the fact that you knew him influence 10
youin any way or would you return a verdict on the
evidence? A. 1 would return a verdict based on
the evidence.

MR HEILBRON: The defense challenges.

THE COURT: That is all, Mr. Anderson.

BALIE D. THOMPSON, a prospective juror, be- "

ing duly sworn on her voir dire, appeared and an-
swered as follows:

EXAMINATION BY MR. HILLMAN:

Q Ms. Thompson, have you heard anything
about this case either by reading or by hearing it
discussed? A 1 have not.

Q You have not formed any opinion as to the

%nt or innocence of these defendants? A. Abso-
utely not.

BY MR EASTWOOD :

j  “ave y°u any conscientious scruples against
posmg the death penalty if the evidence warrant-
ed* A I have not.
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MR. EASTWOOD: No further questions.
MR. HEILBRON: Pass.
MR. EASTWOOD: The State passes.

(The juror having been accepted by both sides wes
duly sworn by the clerk as a juror.)

10
JOHN GAYNOR, a prospective juror, being dly
sworn on his voir dire, appeared and answered &
follows:

EXAMINATION BY MR. EASTWOOD:

Q. Where do you reside, Mr. Gaynor? A. 207
East Pearl Street, Burlington.
Q. What is your business or employment? A
20 Clerk for the Thomas Devlin Iron Works.
Q. Have you read any newspaper accounts of tre
murder of Herman Eilers? A. No.
Q. Have you discussed the case with anyone?

NOQ. Have you formed any opinion as to the gm
or innocence of these two defendants? A Ao
lutely not. o ..

Q.” Have you any conscientious scruples agn
capital punishment. A. No.

}()) Is your business or employment such you
able to leave it to devote the entire time necessa
consumed in this case? A. Itis veryjnc0“e . ¢

Q. If chosen as a juror would the fact tha
inconvenient as to your business O\ emP0O jj
would that in any way affect the verdic you
reach? A. No, if chosen I would do my

30
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M HILLMAN: No questions.
MR HEILBRON: No questions.
MR EASTWOOD: The State challenges.

THE COURT: The prospective juror may be ex-
cused

10

GEORGE J. ADAMS, a prospective juror, being
duly swom on his voir dire, appeared and answered
as follows:

EXAMINATION BY MR. HEILBRON:

Q Where do you live, Mr. Adams? A. Edge-
water Park.

Q What is your business or occupation? A.
Rope maker. 20

Q Are you married? A. Yes.

Q Have you read any accounts of this alleged
crine in the newspapers or discussed this case with
anyone? A Just the headlines.

9% reading what you did did you form an
opinion as to the guilt or innocence of the defend-
ants in this case? A. No, sir.

Q Ifyou were sworn as a juror you would be en-
tirel}; governed by the evidence produced in this
cae! A Yes, sir. 30

Q Howold are you? A. Forty-six.

Q Did you know the defendants? A. No.

Q Orthe deceased. A. No, sir.

Q You are not acquainted with any of the part
concemed in this case? A. No, sir.
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BY MR. EASTWOOD:

Q. Do I understand, Mr. Adams, that you dormt
know either defendant? A. No, sir.

Q Have you any conscientious scruples agairst
imposing the death penalty if the evidence warrant-
ed it? A. No, sir.

Q. If the evidence produced from the witnesses
satisfies you that the defendants murdered Human
Eilers, do I understand you would have no corscien

10 tious objection to imposing the death penalty dag
with your verdict of guilty? A. Yes, sir.

MR. HILLMAN: The defense challenges.

THE COURT: That’s all.

NATHAN A. COOMBS, a prospective juror, beng
20 duly sworn, on his voir dire, appeared and testified

as follows:
EXAMINED BY MR. EASTWOOD:
Q. Where do you live, Mr. Coombs? A
myra. _ )
Q  What is your business? A Grocer.
Q. What is your age? A 66
30 MR. EASTWOQOD: Challenge for cause.

THE courT: The challenge will be allowed.

(Witness excused.)
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ELIZABETH ROGERS, a prospective juror, being
duly sworn, on her voir dire, appeared and testified
as follows:

EXAMINED BY MR. HILLMAN:

Q Have you read any accounts of this murder?
A No, sir.

Q Have you heard the murder discussed by
anyone? A No, sir.

Q And you have not formed any opinion as to
the guilt or innocence of these accused? A. No, sir.

EXAMINED BY MR. EASTWOOD:

Q Have you any conscientious scruples against
capital punishment, Mrs. Rogers? A. No, sir.

Q If the evidence of the witnesses satisfied you
beyond a reasonable doubt that these two defend-
ants murdered Herman Eilers, would you have any

10

conscientious objections to returning as a part of 20

your verdict of guilty the death penalty? A. No,
Sir.

Q Your husband is engaged in what business,
Ms. Rogers? A. The hardware business.
Q In Riverside? A. Yes, sir.

) (W;tness passed by both sides and sworn as a
Juror.

FREDERICK FISTER, a prospective juror, being

dulty swormn, on his voir dire, appeared and testified
s follows:

EXAMINED BY MR. EASTWOOD:

Q¢ ~r*Fister, where do you live? A. Maple

30
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Shade, New Jersey.

Q. In what business are you engaged? A Gn
eral contracting business.

Q. General contracting business? A Yes.

Q. Have you read any newspaper accounts of the
murder of Herman Eilers? A. I have.

Q Have you formed any opinion as a result o
reading those accounts? A. No more than te
opinion in the paper. Yes; I have formed an opn
ion.

10 Q. Is that opinion such it could be altered by the
evidence? A. No; it isn’t.

Q. You mean you would not alter your opinion—
A. Yes; alter it according to the evidence.

Q. In other words, you would return a verdict
based upon the evidence and disregard the newspa-
per accounts? A. That’s correct.

Q Have you any conscientious scruples agirst
capital punishment? A. I have.

Q. How long have you had such a conviction?

20 A. Since the World War, 1918.

Q. So, it was not recently formed, it was nt
formed for the purpose of escaping duty on ths
jury? A, No, indeed.

Q. If you were chosen as a juror and took the
oath to return a verdict in accordance with the ev-
dence, and the evidence satisfied you beyond a rea-
sonable doubt that the defendants murdered Hou-
man Eilers, you would still have conscientious sau
ples about returning the death penalty with the va-

30 diet of guilty? A. I would.

MR. EASTWOOD: I challenge for cause, if the
Court please.

THE COURT: Do you desire to examine?
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EXAMINED BY MR. HILLMAN:

Q Would your scruples be so strong that they
would prevent you from rendering a verdict in ac-
cordance with the evidence? A. Yes, sir; they
would.

BY THE COURT:

Q Even though you had taken an oath to bring
in a verdict acccording to the evidence, your scru-
ples against capital punishment would still be so

that you could not do it? A. Yes, sir. It
would be something that would probably be on my
mind forever.

Q That is not necessarily a conscientious scruple
against taking it? A. Probably I can’t.

Q Were you in the World War? A. Yes, sir.

Q Did you get to the front? A. No, sir; I
didnt. T was in the Navy.

%ﬁ Did you take an oath of allegiance to the

Q Ifit had become necessary to shoot the enemy,
youwould have proceeded to kill him, wouldn't you?
A I presume I would have.

A rather hard to countenance
the objection. However, the Court will allow the
challenge.

30
CHARLES SCHMID, a prospective juror, being
as follows™ °n hIS Vir dire’ appeared and testified

EXAMINED BY MR. HEILBRON:

Q Where do you live? A. Riverside.

New Jersey State
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O How old are you? A. 43.

Q Are you married? A. Yes, sir.

Q. What is your occupation? A. Hosiery bis-
iness. I have a hosiery shop.

Q. Have you read any accounts of this allegd
crime in the newspapers? A. Yes, sir.

Q. Have you discussed it with anyone? A Y
SIr.

Q. Have you formed any opinion conceming the
guilt or innocence of the defendants in this cac?

10 A.  Yes, sir; a pretty definite opinion.

Q. Is that opinion such that from all the evidence
produced in this case it could not be changed? A
Well, it is possible for it to be changed, but I have
formed a definite opinion.

Q. You have formed a definite opinion, but it is
possible if, in accordance with the evidence it would
intend to show otherwise, that opinion ocould be
changed? A. It is possible; yes, sir.

20 MR. HEILBRON: I challenge for cause.

EXAMINED BY MR. EASTWOOD :

Q. Mr. Schmid, if chosen as a juror and you tock
the oath to return a verdict in accordance witht e
evidence, would you return a verdict in accordance
with the evidence and disregard the opinion you

have formed? A. Yes, sir. _
Q. Then, if you were selected as a juror, the e
- termination you reached after hearing all the ei

dence would be based on the evidence alone.

Yes sir. o .
Have you any conscientious scruples againS

capital punishment? A. No, sir.
MR. HEILBRON: Defense challenges.

(Witness excused.)
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FRANK T. BUCHANAN, a prospective juror, being
duly swormn on his voir dire, appeared and testified
as follows:

EXAMINED BY MR. EASTWOOD:

Q Where do you live, Mr. Buchanan? A. Bor-
dentown.

Q What business are you engaged in? A.
Nothing.

Q What business or employment did you have
when you were last employed? A. Postmaster.

Q M. Buchanan, are you opposed to capital
punishment? A. Well, I have conscientious scru-
ples against it.

Q If chosen as juror and taking the oath to re-
tum a verdict in accordance with the evidence, and
if the evidence satisfied you that the defendants
murdered Herman Eilers, if that evidence satisfied
you of that fact beyond a reasonable doubt, would

10

you have conscientious scruples of returning the 20

death penalty with a verdict of guilty? A 1
would be very hesitant about it. I don’t say that I
would not—

Q Your conviction is an absolute one? A. No.
The evidence would have to be very definite, very
definite.

Q If the evidence were such as to satisfy you
definitely that the defendants murdered Herman
Eilers, would you then have conscientious scruples

against returning the death penalty with a verdict 30

0 guilty? A Well, I might hesitate very much
et it 8 Y

Q But you have not a positive, abiding convic-
ion, t ough, against capital punishment, have you?
No, sir; I have not.
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MR. HEILBRON: No questions.
MR. EASTWOOD. The State passes.

(Witness passed by both sides and swom & a
juror.)

ARTHUR C. STICKEL, a prospective juror, beng
10 duly sworn, on his voir dire, appeared and testi-
fied as follows:

EXAMINED RY MR. HILLMAN:

Q Have you heard of this case? A I have
Q. Have you formed an opinion as to the guilt a
innocence of the defendants? A. Nothing definite

EXAMINED BY MR. HEILBRON:
20 Q In other words, Mr. Shekel, you would be gw
erned entirely by the evidence produced in this case
in your decision? A. Yes, sir.

Q. You have formed no opinion as to the gult
or innocence of the defendants? A Not umtil I
hear the evidence.

Q. How old are you? A. 37.

Q. Married? A. Yes, sir.

Q. What is your occupation? A Paymmster.
30 Q Paymaster? A. That’s right.

. For what? A. Keystone Watch Case.

EXAMINED BY MR. EASTWOOD:

Q. Have you a family? A. One boy.

Q How old is he? A 13.
Q Have you any conscientious scruples agans

capital punishment? A. None whatever.



Examination of Jurors 61

(Witness passed by both sides and sworn as a
Juror.)

MARTHA MAGINLEY, a prospective juror, being
duly sworn, on her voir dire, appeared and testified
as follows:

EXAMINED BY MR. EASTWOOD :

10

Q Where do you live, Mrs. Maginley? A. In-
dian Mills, New Jersey.

Q Have you read any newspaper accounts of the
murder of Herman Eilers? A. 1 have.

Q Have those newspaper accounts in anyway
created an opinion in your mind as to the guilt or in-
nocence of these defendants, John J. Ciemiengo and
George Herman Hildebrand? A. It has not.

Q Then you will be willing, if chosen as a juror,
to render a verdict based solely upon the evidence 20
adduced from the witnesses? A. Yes.

Q Have you any conscientious scruples against
the imposition of capital punishment if the evidence
justifies it? A. I have not.

What family do you have, Mrs. Maginley? A.
Al?usband ¥y Sy

MR HEILBRON: No questions.

MR EASTWOOD: The State challenges. 30

(Witness excused.)
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ESTHER SASS, a prospective juror, being dily
sworn on her voir dire, appeared and answered &
follows:

EXAMINATION BY MR. EASTWOOD:

Q  What family have you? A. Four children.

Q. What are their ages? A. The youngest is
nine and the oldest is seventeen.

Q. Have you any conscientious scruples about

10 capital punishment? A. No, I have not.

Q. If the evidence adduced before you from the
witnesses convinces you of the guilt of these two do-
fendants beyond a reasonable doubt of the murder
of Herman Eilers, would you have any conscientious
scruples to returning the death penalty with the ver-
dict of guilty. A. No, I would not.

MR. HEILBRON: The defense passes.

20 MR. EASTWOOD: The State passes.

(The juror having been accepted by both sides was
duly sworn by the clerk as a juror.)

ELLA GILBERT, a prospective juror, being diy
sworn on her voir dire, appeared and answere &
follows:

EXAMINATION BY MR. EASTWOOD:

Q. Where do you live, Mrs. Gilbert? A Hart-

ford, New Jersey. ) e s
Q. You have’a family? A. Thave aboy wy-

Q. What is your age? A. Fifty-cight.
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Q Have you formed any opinion by reading any
newspaper accounts of the murder of Herman Eil-
es. A No, sir.

Q Have you read any newspapers? A. Some.

Q Have you discussed the matter with anyone?
A No, sir.

MR EASTWOOD: No further questions.

MR HEILBRON: No questions.
10

MR EASTWOOD: The State challenges.

ROSEM HOWARD, a prospective juror, being du-
ly swom on her voir dire, appeared and answered
as follows:

EXAMINATION BY MR. HILLMAN:
20

Q Have you read any accounts of this alleged
murder? A In the “Daily Enterprise,” when it
COe out.

Q Have you heard it discussed? A. No.

Q You have not discussed it yourself? A. No.

Q As the result of what you have read, have you

ormed any opinion as to the guilt or innocence of
the defendants? A. No.

BY MR EASTWOOD: 30

& Where do you live, Mrs. Howard? A. Bur-
mgton, 55 Seaman Avenue.

Q Have you a family? A. No.

Aave you any conscientious scruples against
not ImP°sltion of capital punishment? A. 1 have
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Q. If the evidence satisfies you beyond a reason+
able doubt that the defendants murdered Hemmn
Eilers would you have any conscientious scruples
against returning a verdict of guilty with the peralty
of death. A. No, sir.

MR. HEILBRON: The defense passes.
MR. EASTWOOD: The State challenges.

10

GEORGE HEATON, a prospective juror, being dr
ly sworn on his voir dire, appeared and answered &
follows:

EXAMINATION BY MR. EASTWOOD:

Q. What is your age? A. Fifty-three.
Q Have you read any accounts of the murder o
20 Herman Eilers? A. Yes.

Q. Have you formed any opinion from the news-
paper account you have read as to the guilt or imo-
cence of the defendants? A. Only what I sawin
the paper.

Q. Do I understand you base your opinion m
what you read in the newspapers? A Yes, [ fom

ed it from that. ‘
Q. And is that opinion such as it could be dhane

ed if the evidence satisfies you that your opinion ves

30 wrong? A. Yes. ) o
Q. If selected as a juror your decision would be

based on the evidence? A. Yes.
Do you have any conscientious sauples
against capital punishment? A. No.
Q. If the evidence satisfied you beyond a"eas)
able doubt that the defendants murdered era\
Eilers you would have no conscientious scru
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against the death penalty with the verdict of guilty.
A No

MR HILLMAN: No questions.
MR EASTWOOD: The State challenges.

LEWIS V. HAMILTON, a prospective juror, being
duly sworn, on his voir dire, appeared and answered 10
as follows:

EXAMINATION BY MR. HILLMAN:

Q Where do you live, Mr. Hamilton? A
OWI.

Q How old are you? A. Thirty-seven.
Q Are you married? A. Yes.

Q What is your occupation? A. Clerk in C. A
Lippincott and Bros. 20
Q Have you read the newspaper accounts con-

ceming this alleged crime? A. I have not.

Q Have you read any articles about it? A. 1
nave not

ANNAN6 MU N scusse< case with anyone?

Q You have not formed any opinion as to the
gu or innocence of these defendants? A. No.

BY MR EASTWOOD: 30

<eri’y A fmBton, have you any conscientious
not pies against capital punishment? A. 1 have

L T7?7-;, 4, the evidence satisfied you beyond a

men Fit 6 °U¥ dle defendants murdered Her-
ers, would you have any conscientious scru-
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pies to returning a death penalty with the verdict
of guilty? A. No, sir.
Q. Have you any family? A. Two boys.
Q. What are their ages? A. Eleven and fo.
MR. HEILBRON: Pass.
MR. EASTWOOD: The State passes.

(The juror having been accepted by both sids
"was duly sworn as a juror by the clerk.)
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COURT OF OYER AND TERMINER

Sate
VS.

On Indictment for
John Jacob Cie miengo and \

George Her man Hilde- 1 Homicide
RRAND
Defendants. /
10
Mount Holly, N. J., November 18th, 1935
TESTIMONY
Before Hon. Frank A. Hendrickson, Judge,
and a Jury
APPEARANCES: 20

For the State—How ard Eastwood, Prosecutor.

For the Defendants—

George M. Hillman, Esq.,
Stanley KHeilbron,Esq.

RED H SHULTZ, a witness produced on behalf 30
0 e State, being duly sworn according to law, up-
on his oath testified as follows:

DIRECT EXAMINATION BY MR. EASTWOOD:

'

v ' Ser§eant Schultz are you connected with the
NewJersey State Police? A 1am
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Q. In what respect? A. I am identification nan
in photography work.

Q. How long have you been so connected with tre
State Police? A. Around six years.

Q. Were you at the late residence of Herman Hl-
ers in Florence Township subsequent to his ceath?
A. Yes, sir.

Q. Did you take any photographs or were ay
photographs taken while you were there? A Ys
Sir.

10 Q I show you a photograph purporting to be a
photograph of a room and ask you whether or it
you were present when that photograph was taken?
A. T was.

Q. Did you take it? A. No, sir.

Q. Who took it? A. That was taken by Troop-
er Dalton. I assisted him when he took it.

Q. Itis a photograph of what? A Itisaphoto-
graph of the kitchen of Herman Eilers’ hone.

20 MR. EASTWOOD: Dq you want to look at it?

(Photograph shown to counsel.)

Q. Will you look at this photograph here and tdl
me whether you were present when this was taken
A. Yes, sir. I was.

Q. When was that taken? A. That was ta e
on the night of October 7th.

Q. I show you another photograph and as yu

30 when that was taken? A. That was taken a
the same time. , u
I show you another photograph an as y
when that was taken? A. That was aso a
about the same time.

. I show you another photograph and as
that was taken? A. That photograph was take

the 9th of October.
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Q Were there any changes in the arrangement
of the room and its contents other than the removal
of the body of Herman Eilers when that photograph
was taken? A No, sir.

MR EASTWOOD: 1 offer the five photographs

MR HEILBRON: May I see the one that was tak-

en on October 9th, Prosecutor?
10

(Photograph shown to counsel.)

THE COURT: They may be admitted in evi-
dence.

(Photographs marked in evidence Ex. S 1,
Ex. S2,Ex. S3, Ex. S4, Ex. S5)

Q Sergeant, I show you a photograph and ask
you what that 1s? A. That shows the home and 20
outbuildings of the victim’s property, Herman Eil-
ers.

Q Ishow you a further photograph and ask you
w at that is? A, That is the victim’s home.

Q [ show you another photograph and ask you
wat that is? A That is the same house.

I show you another photograph and ask you

w A ) *s a viewlfrom Herman Eil-
es itc en looking through to the dining room or

wall M rooni an(™ showing the bullet hole in the 30

AN AN *
e takgle? (E ess?nsir.When these photographs

(Photographs shown to counsel.)
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Q. Do you know when these photographs were
taken, Sergeant? A. The last one you showed ne
was taken on the 9th.

Q. Were there any changes from the conditions
that existed when you were there on the night of Q-
tober 7th? A. No, sir.

MR. EASTWOOD: 1 offer these photographs in
evidence.

10 THE COURT: They may be admitted in ev-
dence.

(Photographs marked in evidence Ex. S
Ex. S7,Ex. S§ Ex. S9)

Q. Sergeant Schultz, I show you three other pho-
tographs and ask you what they are? A Thoscae

photographs of the victim’s body.
Q  When and where were they taken? A They
were taken at Slack’s Morgue in Burlington on tte

morning of October 8th.
Q. Were you present when they were taken? A

Yes, sir.

MR. EASTWOOD : 1 offer these photographs in
evidence.

THE COURT: They may be admitted in evidnce

(Photographs marked in evidence Ex. S 10
Ex. S 11, Ex. S 12)
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CROSS EXAMINATION.
BY MR. HILLMAN :

Q Sergeant, what time did you arrive at the Eil-
s residence? A, On the night of October 7th,
around 10 o’clock.

Q Around ten o’clock? A. Yes, sir.

Q Was the body on the floor of the house at
that time? A. Yes, sir.

Q So far as you know had its position been
changed? A. No, sir, not as far as I know.

Q You don’t know, do you?

MR EASTWOOD: He said he didn’t know.

Q Who was there when you arrived? A. De-
tective Cain of the Prosecutor’s office, Burlington
County; Lieutenant Keaton of the State Police, Coun-
ty Detective Zeller, of the Burlington County Detec- ,,,,
tive Force, Sergeant Zaploski, of the State Police,
and Sergeant Carlson of the State Police.

Q You arrived there about ten o’clock you say.
A Yes, somewhere around ten o’clock, yes sir.

Q How long were you there? A. Possibly half
an hour or three-quarters of an hour.

SirQ Then you returned the next day? A. Yes,

Q What did you do the next day? A. The next
ay we took some photographs outside of tire tracks.
Q Have you those photographs there. A. 1
they are.
th " n”erst°°d you to say that you took some of
'nose photographs on October 7th.  A. Yes, sir.
y- And some on October 9th. A. Yes, sir.

* nd that you took some at Slack’s Morgue on
October 8th  A. That’s right.

30
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Q  Then you didn’t take any photographs there
at the Eilers residence October 8th. A Yes, I dd

Q  Which ones did you take. A Photographs
of some tire tracks.

Q. Did you bring those with you? A Y, s
Q. Have you produced them? A. No.

MR. EASTWOOD: Here they are if you waud
like to look at them.

10 Q And they were photographs of what? A
They were photographs showing tire tracks between
the house and the corn crib.

Q. Between the house and the com crib. A
Yes, sir.

Q. Was Officer George Griffith there when you ar-
rived? A. I don’t know him.

MR. HILLMAN: That’s all.

20 MR. HEILBRON: That’s all.
MR. EASTWOOD : That’s all, Sergeant.
BY MR. EASTWOOD:

Q. Just a moment, Sergeant, just one more quis-
tion. Will you return to the stand? A (Witness

complies.)
Q Sergeant, I show7you a photograph and ask
30 you what that is? A. That is a photograph of te
victim’s property between the house and the aom

crib showing tire tracks.

MR. EASTWOOD: s there any objection to it?

(Photograph shown to counsel.)
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THE COURT: No objection, they may be admit-
ted in evidence.

(Photograph marked in evidence Ex. S 13))

Q Ishow you some other photographs and ask if
you will state what they are, please? A. They are
photographs taken by Trooper Camp of the New
Jersey State Police, showing—

Q Were you present when they were taken? A
N, sir. 10

Q Trooper, did you make a plaster cast of the
tire tracks of the car alleged to have been driven by
Gemengo and Hildebrand. A. No, sir, Trooper
Canp made those.

RE-CROSS EXAMINATION.

BY MR. HILLMAN:

Q What time in the day was it when you made 20
ese photographs of the automobile tracks? A.
beratgﬁ\{& about nine o’clock in the morning of Octo-

Q Were there any other tracks but this one pair
m eyard? A Sofar as I could see, no, sir.

an 1°ther autom°®Biles had been driven in there
M A A’ point was blocked off and

the crime.6" *“ * blocked off? A- The night of 30

who Hid?, "I0U b,ock 11 off? A- No, I don’t know
0 Y ’butu Was blocked when I got there.
A Yes°UgOt tlere Sme time around ten o’clock?

N<U (W td°n t kn°® W When il was blocked off? A-
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. And when you went there to investigate it
was the following morning, October 8th? A That
was the second visit.

Q. What time was that, about ten o’clock? A
No, sir, that Was somewhere around nine o’clock

Q How many pairs of automobile tracks did you
see in the yard there?" A. It looked to ne like
tracks of a car pulling in, backing out, and then pull-
ing out again.

Q. That is the only track you noticed? A Y

10 that’s the only track I noticed.
Q, Would you say there were others there? A

I could not say.
BY MR. EASTWOOD:

Q. Where was the location of the tracks as shown
on Ex. S 13. A. Those tracks were between the
corn crib and the victim’s home.

Q And where was the barrier between where

20 you photographed these car tracks and the rest of
the property you referred to? A. This barrier I
would assume was about even with the front pach
and protected all the way back.

Q. And where the barrier was placed was it pos-
sible for an automobile to get in where these tire
tracks were that you photographed. A No, sir.

CROSS EXAMINATION.

30 BY MR. HILLMAN:

Q. What was the condition of the ground there,
had there been a rain there recently? A tap
peared to me the following morning that the groun
was a little damp, but it was hard ground, it wa

hard gravel.
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Q Were these tracks distinct? A. Very dis-

tinct.

Q Although the ground was hard? A. 1 don’t
mean that it was hard clay.

Q What do you mean? Was it hard or wasn’t
it? A It was just about soft enough to leave those
tracks.

Q Could you tell how long the tracks had been

there? A No.
Q Could you form any opinion as to that?
10

MR EASTWOOD: Object, to asking the witness
what his opinion was.

MR HILLMAN: I will withdraw it and ask him if
he could form an opinion.

THE COURT: If he could he may so state.

A No, sir.
20
MR EASTWOOD: That’s all, Sergeant.

ARTHUR S. THERRIEN, a witness produced on
behalf of the State, being duly sworn according to
law; upon his oath testified as follows:

DIRECT EXAMINATION BY MR. EASTWOOD.
30
Q Where do you live, Mr. Therrien? A. 1 live
on Cedar Street, in Florence Township.
Q Doyou know where Herman Eilers lived? A
Yes, sir.
Q How far away from Herman Eilers’ did you

I‘g . ‘should say about three-eighths of a mile.
Did you know Herman Eilers? A. Yes, sir.
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Q How long have you known him? A Abot
two years.

Q. He lived on the same road you lived on, didhe
not? A. Yes, sir.

Q Did you see Herman Eilers on the early even
ing of October 7th, last? A. No, the last time I saw
him was on Sunday afternoon, he stopped at ny
house.

Q. I am asking whether you saw him on the even-
ing of October 7th, Monday night. A Yes, I saw

10 him when I went there.

Q For what purpose did you go there? A I
went there to buy some eggs.

Q Was anyone with you? A. No.

Q. How did you go from your home to his? A
I drove down.

Q What time did you arrive there? A 1ges
it was around quarter past seven, maybe ten minutes
past seven.

Q. And as I understand it, no one was with you

20 A. No.

Q. Now, Mr. Therrien, when you got to Heman
Eilers’ home, what did you do and what did you
find? A. Well, I went in the yard and I blew ny
horn, there was no light there and I had an idea he
was over to a neighbors, he used to go over there
often, and I was just going to back out when I saw
the door was open half way.

Q. Which door, Mr. Therrien? A The back
door, and then I had an idea he was home because

30 when he went away he would lock the back door, 0
I thought—

Q  Don’t say what you thought, but tell us what
you saw. A. So I decided to go in, and as I wert
up the steps I hollered: “Hey, Dutch,” we used to ca
him that for short. The moon was shining nice an
bright, and through the screen door I saw something
that looked like legs and I wondered why he wou
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be lying there and I opened the screen door and
stepped over him and lit a match and I saw blood on
his face, so I went out and went over to a neighbors
and told him about it.

Q What neighbors did you tell? A. Bill Samp-
son.

Q Asrelated to the Eilers home, where did
Sampson live? A. Why, he lived right across the

way.

Q How far did the house sit back from the road?

A On I guess a good stone’s throw. 10

Q You told Mr. Sampson what you had seen?

A Yes, sir.

Q And then did you tell anybody else? A. Yes,
we called up Bill Malseed.

Q He is another farmer that lives near there?

A Yes, sir.

Q How far does he live from Eilers’? A. Just a
little further than I do, about a fourth of a mile.

Q After you called Malseed, what did you and
M. Sampson do? A. We went out in the road, and 20
Isaw Bill coming down. He come down with his
son, and we all went together.

Q When you four got together, what did you do?

A We went in the house and one of the boys had
a flashlight.

Q When you say the “boy” do you mean Baird
Sampson? A, Yes; put the flashlight on him, and
we went back to Sampson’s again.

Q When you put the flashlight on him, in the
presence of these other people, what did you see? 30
» Me saw him lying down there with the blood on

s face.

Q Did you examine him to see wtfiether he was
alive or dead? A. No.

Q Was there any movement of his body when
you looked at him the second time? A. No, sir.
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Q. Any motion to indicate there was any life
there? A. No, sir.

. Did you speak to him and try to get an an
swer? A. When I first went in, I did.

Q. When the four of you went back, did you at-
tempt to speak to him? A. No.

Q. Then answer that, what did you do, after the
four of you looked him over? A Well, we went
back to Bill Sampson’s and we called the State Po-
lice, and Mr. Griffith, of Florence.

Q. Chief Griffith, of Florence? A. Yes, sir.

Q. Did he come there? A. Yes.

Q  Were you there when he came? A Yes, sir.

Q. What time did he arrive? A. 1 don’t know
what time he arrived. 1 imagine he got there—well,
between half past seven and eight, somewhere
around there. 1 couldn’t say just exactly.

Q. When you went in there the first time or the
second time with the Malseeds, father and son, and
Mr. Sampson, did you notice anything on his body

20 which indicated whether he had been injured in any
way? A. There was just a place on his face, m
his temple.

Q. Did you notice any other wound? A Ny
Sir.

Q. What was the position of his body when you
first went in there? A. He was laying on his right
side, with his head reclining on that bag, and his
legs was kind of bent up towards his body a little

bit.

30 Q I show you a photograph, which has been
marked Exhibit S-3, and ask you if that is the posi-
tion in which you found him? A. Yes, sir.

Q. Is that the same position in which he was in
when you returned on your second visit with t est
three men? A. That was the same position.

Q. Had he moved? A. No—the same thing
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Q Now, you say you saw some blood on his face?
A Yes, sir.

Q And where was that blood on his face? A
Why, it had run down from his temple down along
his chin, down his cheek and the side of his face to
the chin.

Q Yousay it was running down? A. It had run
down. It wasn’t running at the time.

Q Are you sure of that? A. As near as I can
remember, the blood—it wasn’t wet or it wasn’t dry.
I didn’t pay an awful lot of attention to it. 10

Q Was it running the first time you saw' Eilers?
A No, sir.

Q Or the second time? A. No; it was the same
thing both times.

Q You made a statement, did you not, to the
State Police on October 8, 19357 A. Yes, sir.

Q [Icall your attention to this statement. Is that
your signature (indicating) ?

MR HILLMAN: If the Court please, I object to 20
his cross-examining his own witness.

MR EASTWOOD: If the Court please, I think I
am entitled to do it because of the testimony the
witness has just given being a surprise. I believe
under such circumstances counsel is entitled to
cross-examine his own witness on any point on
which testimony is given which is surprising, and
this testimony, if the Court please, is a surprise to the
State. 30

MR HILLMAN: 1 object to his impeaching the

credibility of his own witness or contradicting his
testimony.

MR EASTWOOD: I am not seeking to do that, if
your Honor please. I believe in a situation like this
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that counsel can call attention to a statement pre-
viously made in order to refresh the recollection of
the witness when counsel is surprised by any testi-
mony of the witness that he calls.

THE COURT: I believe that is right. 1 will per-
mit it.

The defendants John Ciemiengo and George Hi-
debrand pray an exception to this ruling of the
10 Court

Exception allowed; let it be sealed and it is sig+
ed and sealed accordingly.
FRANK A. HENDRICKSON,

Judge.
BY MR. EASTWOOD:

Q. Is that your signature (indicating) ? A Y
Sir.

20 Q. Is that the statement that you gave and sign
ed to the Troopers concerning your knowledge of the
circumstances surrounding the finding of M. Elers
body? A. Yes, sir.

Q. I call your attention to the statement: “1 step-
ped over his legs and I lit a match and then I sawit
was “Dutch.” I saw blood running down the left
side of his face and blood on the floor and on a feed
bag.” A. 1 saw the blood on the floor but I said—
what I really meant at the time, I saw the blood m

30 his face, but I couldn’t really say whether it was dy
or wet.

Q. I am not asking you that. I am asking wheth-
er you made that statement at that time: I saw
blood running down the left side of his face. ?
I have got it written in that statement here (in 1
eating.)
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Q Well, it was true whatever you said at that
tine, wasn’t it? A. Yes, sir.

Q Did you make an observation as to whether
or not there were any tire marks between the house
and the corn crib? A Well, yes; I saw them.

Q I show you a photograph marked Exhibit
S-13, and ask you whether or not you can observe
any tire marks on that photograph; and if so, are
they the ones that you saw? A. 1 see the tire
marks.

Q I call your attention to what purports to be
tire marks here and there (indicating), and ask you
whether or not that is the location of those that you
saw, to which you have testified? A. Well, the
ones [ saw was between the corn crib and the house.

Q [I'see, all right. And were the tire marks that

you saw there made by your automobile? A. No,
Sir.

CROSS EXAMINATION.
BY MR HILLMAN:

Q Now, Mr. Therrien, you said when you arriv-
ed there at the house it was about 7.157 A. Yes.

Q Was it dark? A. No, it wasn’t dark. It was
nice, moonlight.

Q* Moonlight. Was it dark in the house? A.
Yes, sir.

& How did you find your way around in the
ouse? A What do you mean, how—

Q Well, did you go into the house the first time
you went there? A. No; I went in the yard and I

ewmy horn, and I saw the door was open, so then
Iwent m the house.

Q The house, you had to go up several steps or
stairs to get there? A. Yes.

Q* You went in the back door? A. Yes, sir.

10

20
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Q Was the door open or shut? A The door
was partly open. That’s how I knew he was there.
Q. A screen door there? A. Yes, sir.
Q. That was closed? A. That was closed.
Q. And the other door was partly open? A
Yes, sir.
Q. Did you go in the house then or just looked
in? A. 1 just looked in first and then I went in
Q. Then what did you see? A. Why, I stepped
over him and I took a match and lit it and then I saw
10 him and I saw he was hurt. So, I went out of there
and went over to Bill Sampson’s.
Q. And then you came back with the others? A
Yes, sir.
Q. Did you undertake to light the lamp there?
A. No, sir.
Q. Did you see anyone undertake to light the
lamp? A. After we come back?
Q. After you came back; yes. A The lamp wes
lit.
20 Q Who litit? A. I couldn’t say who it it, but
I know it was dry of kerosene and somebody did
Q. Had filled it and lit it? You mean it was dy
of kerosene? A. Yes.
Q. The light was burned out, you mean? A
Yes, sir.
Q  And you lit it? A. I didnt light it. Some-
body else lit it.
Q. It had burned out? A. Sure.
Q. How could you light it if there was no al m
30it? A. I think somebody put oil in it.
Q. But when you got there the oil had been en
tirely burnt out? A. Yes.
Q. Did you examine the wick? A No, sir.
Q. Did you take the chimney off the 1"P- .
No; I don’t know whether I did. IthinkI 1 a

the chimney off the lamp. _
Was the chimney warm yet? A No, sir.
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Q Entirely cold? A. Yes, sir.

Q When did you make the statement to the State
Troopers? A. I believe it was the next day, Octo-
ber 8th, the next evening.

Q Where was that statement made? A. At the
State Police Station.

Q Did you write the statement? A. No, sir.

Q Who did write if? A. They wrote it on a
typewriter.

Q And then you signed it? A. Yes, sir.

Q Was your attention called to that portion 10
there about his bleeding when you signed it? A
Now, I just couldn’t remember.

Q What is the truth about it? When you went
in there was he bleeding or had the bleeding stop-
ped. A Well, I guess he had been bleeding. I
couldn’t really say just what it was but—

Q Was he bleeding at the time you saw him? A.
No; I dont think so.

Q Did you touch the blood? A. No, sir.

You don’t know whether it was dry or not? 20
A No, sir.

Couldnt tell from its appearance? A. No,

‘e

Did you see the blood on the floor? A. Yes,

Did you touch that? A. No, sir.

Did you examine it? A. No.

How much blood was there? A. Oh, I could

see there was a spot of it.
Q Howmuch? A. Just a spot of it on the floor. 30
Q It soaked in? A I don’t know.
Q

Was it fresh o—* A. 1 didn’t pay enough at-
tention to it.

OO0 T 'E'o

BYMR HEILBRON:

& After you came back the second time with Mr.
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Malseed and Mr. Sampson, you remained there un-
til the officers arrived? A. Yes, sir.
. Who was the first officer to arrive there? A
Chief Griffith.
Q. Chief of Police Griffith, of Florence? A
Yes, sir.
Q. And when he came in, do you recall what le
did, if anything? A. No; I don’t.
Q. You have no recollection if he made any ex-
amination or not? A. I don’t remember— dont
10 remember.
Q. Were you there at the time the body was re-
moved from the house? A. I was outside.
Q. You were outside? You were not inside? A
No.
Q. Did you see anybody touch the body? A
No, sir.
Q. You don’t recall seeing anyone? (No answer.)
Q. The body of the deceased was in the kitchen at
the time? A. Yes.
20 Q. Did you see any dishes there? A Oh yes;a
lot of pots and pans around there.
Q. Where were they? a. Well, 1 just don tre-
member; some on the stove.
Q. Were there any dishes on the table or amy
thing? A. No; I don’t think so.

RE-DIRECT EXAMINATION

RY MR. EASTWOOD:
30 ’
. Mr. Therrien, what time did the moon rise
that night? A. Oh, gosh—I couldn’t say. I knowit
wlas up quite high, it was nice and light.
Q. At quarter after seven when you first arive

there? A. Yes. _
Q. You are sure of that? A. Yes, sir.
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Q What time did the sun set? A. Oh, I couldn’t

sa}é Were you talking to Mr. Hillman and Mr.
Heilbron this noon about this case? A. Mr. who?

Q In Mr. Hillman’s office? A. Yes; I was over
there.

Q With anybody else? A. With Bill Malseed
and Baird, and young Abrams and myself.

Q Who asked you to go there? A. Why, they
didn't really ask me to go. I went over with the rest
of the boys. 10

Q Were you present when anybody was request-
ed to go there? A. Yes.

Q Who requested him? A. That gentleman
over there (indicating). I don’t know his name.

Q Who; Mr. Heilbron? A. Yes, sir.

Q I show you a photograph marked Exhibit S-7
of the Eilers house, and ask you if you will point
out to the jury just which way you went in. Will
youturn around? A. Well, the road is down there,
comes down that way, see, and I pulled right in about 20
here (indicating).

Q Where is the entrance? A. Right down
here; down there (indicating).

Q You can’t get in the front way, can you? A.
You mean the front way of the house?

Q@ Yes. A No; the entrance is at the end of the
house, more or less. It is just about here some-
wheres (indicating).

BY THE COURT: 30

, you hold that up, Mr. Therrien, so that
e.}'usy can see it? A. The entrance is here (indi-
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BY MR. EASTWOOD:

Q. That brings you to the rear of the house? A
Yes, sir.

Q Where did you park your car? A I paked
my car right about here (indicating).

Q Then where did you go? A. I came around
the car and went up the steps here (indicating).

Q. Which is the door that you entered? A This
one right here (indicating).

Q. Was there a screen door there at that tine?
A. Yes, sir.

Q. And that one, you said, was closed? A Yg
Sir.

Q. And the door to the kitchen itself was partly
open? A. Partly open; yes.

RE-CROSS EXAMINATION.
20
BY MR. HILLMAN :

Q. Mr. Therrien, were you subpoenaed here as a
witness on the part of the defendants? A W,
I got two, one from the State Police and one from
over here (indicating).

Q. You got one signed by me as attorney? A

Yes.
Q And did you do any talking to M. Eastwood

30 about this case at anytime? A. You mean today?
1yt1me‘7 A, Yes.
Q Talk to Mr. Parker? A. 1 dont know M

Parker.
Q. Ellis Parker? A. No. I have heard of hm

but I don’t know him.
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BYMR EASTWOOD:

Q You talked with me today after you had talked
with Mr. Hillman and Mr. Heilbron, didn’t you? A.
Yes, sir.

Q Did you know that Mr. Eilers made his living
largely out of raising chickens? A. Yes, sir.

Q Were his chickens put up that night when you
arrived there? A. 1 don’t know about that, when I
arrived there, but afterwards the Trooper and I look-
ed at them. Id

Q Were they up? A. Yes; the doors were lock-
ed The doors were all locked.

BY MR HILLMAN:

Q Do you know how long they had been fastened
up? A No.

20
WILLIAM MALSEED, a witness called on behalf
of the State, after first being duly sworn on his oath,
was examined and testified as follows:

BY MR EASTWOOD:

Q Where do you live, Mr. Malseed? A. Flor-
ence Township.

Q And what is your business? A. Farming.

Q- Did you know Herman Eilers? A. Yes, sir. 30

Q. How far did he live from your place? A. Oh,
I imagine right around a half a mile.

Q Did you live on the same road? A. My farm
goes right down to his place. The house was about
mat far above (indicating).
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Q. How near do you live to the home of the de-
fendant, Ciemiengo? A. He goes right through the
place, down the back; about the same distance.

Q. Did the father rent a part of your place a
was that another property altogether? A No; ke
owns his own property.

Q Now, Mr. Malseed, did you go with M. Sanp-
son, your son and Mr. Therrien to the Eilers hone
on the early evening of October 7th. A Yes, si.

Q. From whom did you first receive a message?
A.  Why, the call come from Mr. Sampson at Sanp-
son’s home.

Q. And then what did you do after you got the
call? A. My son w*as coming up the lane and we
got in the car and went down there, we met the other
two and we go over there.

Q. Did you alj go in the house together? A I
could not sajr how many went it, but I went in.

Q  Who else was with you when you went in? A
My son and Mr. Therrien, and Mr. Sampson.

20 Q. Was there nobody else there at that time? A
No.

Q. When you went inside what did you see? A
I don’t know whether I had the spotlight or not, bt
somebody did and I was nearer to him, and I sawhe
had been shot and I said, “He is gone,” and we wert
right out of there and went and got the State Police
as soon as we could.

Q. What did you mean by “He is gone.” A I
meant that you could see that he was dead.

30 Q. I show you a photograph marked Ex. S3 and
ask if that is the position Mr. Eilers was in when you
saw him? A. Yes.

Q. I show you another photograph marked Fx
S-7 and ask if that is a photograph of the door where

you entered. A. Yes.
Q. Is that the position that he was in when you

entered? A. Yes.
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Q Did you make an examination of Mr. Ellers?
A Yes, I did.

Q Youhad a flash light? A. Yes.

Q Were you able to see Mr. Eilers by the light of
that flashlight? A. Yes, sir.

Q And when you looked at him what did you
see? A I saw he had been shot.

Q Where did you see any evidence of his having
been shot? A. In the right temple—the left temple
I mean.

Q What else did you see connected wlith that? 10
A There was some blood lying on the floor and just
a little at his nose.

Q Was the blood running out of his nose or down
his nose. A. Not so you could see it running, but
there was some there.

Q M. Malseed, you made a statement to the
State Police on October 9, 1935, did you not? A.
Yes, sir.

Q Is that your signature? A. Yes, sir.

20
MR HILLMAN: Object to that, Your Honor,
please.

MR EASTWOQOD: I think I have a right to ask it

on the ground that the State is surprised with the
testimony of this witness that he saw no blood run-
mg

THE COURT: I will permit it on that ground.

MR HILLMAN: [ will take an exception, if Your
Honor please.

THE COURT: You may have an exception.

Hpmf ~e* * an’s’ John Jacob Ciemiengo and George
]ﬁg (fxtlllle CCI){L%?rand, pray an exception to this rul-
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Exception allowed; let it be sealed, and it is signed

and sealed accordingly.
FRANK A. HENDRICKSON,

Judge.

Q. I call your attention to that portion of the
statement which reads, “We could see blood running
out of his nose and there was blood on the floor
there,” did you say that. A. I think I did, ifitis
there.

10 Q. Did you read the statement before you signed
it? A Yes.

Q. If that statement at that time that you could
see the blood running out of his nose, it was true
then. A. Yes, but not so heavy.

Q. I am not asking for the quantity, I am asking
if there was any blood running. A. Yes, there was
some.

Q. You were at Mr. Hillman’s office and talked
this matter over with Mr. Heilbron and M. Hillnen

20 this noon, were you not? A. Just a little while.

Q. And the first time you had talked with me was
after you talked with them, did you not? A Yes

Q What did you do when you saw this body m
the floor? A. We went to the officers.

Q  What officers? A. The State Police.

Q. You called for the State Police to come. A
We called Mr. Griffith, and he came.

Q. What time did he get there? A. 1 dontbe
lieve it was over fifteen minutes before he was there.

Mr. Malseed, did you make any observation as
to whether Mr. Ellers’ chickens were put up for t e
night when you got there? A. Why not until rea

late. ' ) o If
Q. What time? A. I imagine about ten or nan

past when all the officers went out.
Q. And were you there the entire evening £
you found the body up to the time that youma e



William Malseed—Cross 91

observation that the chickens had been put up? A
It was one of the officers that walked around to see if
anything was stolen.

Q And where were the chickens, were they on the
roosts? A They were sitting in the coops.

Q And had anybody been out to the chickens be-
tween the time you arrived and the time you made
this investigation? A. 1 don’t think anybody had
put them up.

CROSS EXAMINATION.
¢ BY MR HILLMAN:

Q With regard to the blood on the face and nose
of M. Eilers When you went there, did you touch this
blood? A No.

Q Was the blood running or had it been? A.
It was on the floor.

Q Did you see the blood trickling on his face

10

when you went there? A. It was just between run-20

ning and dry.

Q Was part of it dry? A. Some on the out-
side seemed to be and the rest of it was not. There
was like a line went down on the outside, where it
wes dry, and in the middle it was damp.

Q How about the blood on the floor? A. It
looked pretty fresh.

Q Did you test that blood? A. No.

. Q You just saw it on the floor? A. 1 just saw
it on the floor.

Q Did you undertake to light the lamp when you
went in there? A. No.

Q Did you see anybody undertake to light the
amp while you were 1n there? A. Yes, somebody
1 e lamp because when Mr. Griffith came there
he said: “Let’s have a light.”

30
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Q. When was the lamp lighted, after Mr. Giffith
got there? A. Yes, it was lighted after M. Gif-
fith got there.

Q. Did you notice anything about the condition
of the lamp? A. There was no oil in it.

Q. How about the wick? A. I don’t know about
the wick, but I know there was no oil, because they
had to go outside to get some.

Q. Do you know what time Mr. Eiler ordinarily
fastened up his chickens? A. It would be about

10 dark, because it would be a pretty hard job to gt
them in after that.

Q. What time did it get dark then? A I ocoud
not say, maybe half past five or five o’clock.

Q. Do you fasten your chickens up or just let
them go to bed when they get ready. A. I dont
fasten them up, they do as they please, I don't have
many.

Q Mr. Eilers did have a lot of chickens? A
Yes.

20 Q And he looked after them? A Yes, fire

Q. When did you make this statement before the
State Troopers? A. The next night.

Q. Where? A. At the Columbus barracks.

Q. Did they write out the statement or did you
write it? A. They wrote it out when they wes
questioning me.

Q. And then you signed it? A. Yes, they read it
and it was satisfactory I guess.

Q. Was there anything said in that statement ar

30 when they were talking to you about the blood run-
ning? A. 1 guess it was mentioned.

Q. Do you remember whether anything was sai
about it? A. I don’t know.

Q. Counsel asked if you came over to my office
You were subpoenaed by me, werent you? A e»

sir.
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Q I came out before and talked to you, didn’t 1?
A Yes, a little bit.

Q And you told us what you knew about it? A.
Yes.

Q Did you tell us anything different from what
you told us today? A. 1 don’t think so.

Q Was any attempt made by Mr. Heilbron or
myself to get you to change your testimony? A.
No.

MR EASTWOOD: Object, if the Court please, 10
there has been no suggestion of anything of the kind.

call}/[_{ HILLMAN: I don’t know what you would
1t.

THE COURT: I will sustain the objection.

RE-DIRECT EXAMINATION.
BY MR EASTWOOD : 20

Q What time did you arrive there that night?
A It was something after seven o’clock when we
gé?t ﬁvrxr/%nt down, I imagine. I could not say the ex-

IP kind of weather was it that night? A.
ont think it was a real clear night. It was half
cloudy and half moonlight.

Q Was it a cold night? A. Yk

Q- Was there any heat in the kitchen? A. No, 30
awas as cold as ice.

RE-CROSS EXAMINATION.

BY MR. HILLMAN:

Q Did you examine the stove in Eilers’ house?
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A. What did you say?

Q. I asked you, if you examined the stove in the
kitchen of Mr. Eilers’ house? A. Yes, it was cdd
it had not had any fire in it.

Q. Was there any fuel there? A. 1 think he
used an oil stove that sat on the back of the sowe
I think he used that to hurry up.

Q What did he burn, coal or wood? A ke
burned wood.

Q Was there any fire in that wood stove? A

10 There had not been any fire in that stove, it was cold

Q. There had been no fire for how long? A I
could not say.

Q. Did you notice any ashes in there? A There
was some ashes in there, but it did not seem as if
there had been any fire in that stove for qute
awhile.

Q. What do you mean by quite awhile, several
hours or what? A. Yes, several hours, because e
stove w:as cold.

20 Q But there might have been a fire there twenty-
four hours before? A. 1 could not say about thet,
but the stove was cold.

Q. And the room was cold? A And the room
was cold.

Q. Had it been cold that day? A Yes, vay
cold.

CROSS EXAMINATION.

30 BY MR. HEILBRON:

Q. In other words, there was no evidence of any
fire in that stove at all? A. No, not that I cou s¢
Q. What time did you say you arrived at t
Eilers home? A. Some time after seven,

know exactly.
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Q Was it shortly after seven? A. *Yes, shortly
after seven.

Q Was it before seven-thirty? A. 1 heard the
clock strike seven before I thought of starting down
there, so I know it was after seven.

Q You know it was after seven o’clock, but just
what time it was you could not say? A. No, I can-
not tell in the hurry. 1 didn’t notice.

Q While you were there did you see anyone
touch the body? A. Not that I saw until after the
detectives got there. 10

Q What did you see then? A. I did not see
anything until they rolled him over.

Q What did you notice when they rolled the
body over? A. Just about the same only I could
see he had plugs of blood in his nose, that were
bleeding a little.

Q Was the body limber or stiff? A. Very stiff.

Q Very stiff? A, Very stiff, yes.

Q Was there anything else you noticed when
they rolled him over? A. No, that is all. 20

RE-DIRECT EXAMINATION.
BY MR EASTWOOD:

Q M. Malseed you say that the body was stiff,

when was that, when it was turned over, around ten
oclock?

MR HILLMAN: Object as leading. 30

HE COURT: 1 think you better ask him what
«e it was turned over.

\rMiw “me was Mr. Eilers’ body turned over,
aseed. A That was between twelve and one.
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Q. Is that when you discovered that the body was
quite stiff? A. When they turned it over it looked
awful stiff.

Q. That was between twelve and one o’clock at
night? A. 1 don’t know the exact time.

Q. But when you made this statement that the
body was very stiff, you observed that when they
turned the body over, around midnight? A Y
somewheres around then.

Q Were you present at the post-mortem a

10 Slack’s Undertaking establishment? A Yes.

Q. I think you testified you had known Hermen
Eilers for some time? A. Yes.

Q. And was the man you saw examined by .
Conroy and his assistant the same man that you had
seen at the Herman Eilers’ home and was it Hemen
Eilers? A. Yes, sir.

CROSS EXAMINATION.
20

BY MR. HEILBRON :

Q. While you were there did you touch the body?
A. No.

Q. Did you see any one? A. Any one?

Q. Did you observe any one? A Youmean aty

one touching the body.
Q. Yes. A Not until they got ready to turn hm
over and look him over.

30 Q Did they search the body then? A 1 aU
not say, there was so many of the real guys aroun
there, there Was not much chance for an outsider o
see what was going on. [ didn’t see, I dont now
what they done.
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DR JOHN S. CONRQY, a witness produced on be-
half of the State, being duly sworn according to law,
upon his oath testified as follows:

DIRECT EXAMINATION BY MR. EASTWOOD:

Q Doctor, where do you reside and where do you
practice? A. I reside in Burlington, New Jersey,
and I practice in Burlington, New Jersey.

Q How long have you been practicing your pro-
fession? A For twenty-five years.

Q You are a medical doctor? A. Yes, sir.

Q From what institution did you graduate? A.
From Jefferson College, Philadelphia.

Q Did you make a post-mortem examination of
gleblogl}(llalleged to have been that of Herman Eilers?

Q Where was that examination made? A. At
Slack’s morgue, Burlington, New Jersey.

Q On what date? A. May I refer to my notes?

QQ I think if they were made at the time there 20
will be no objection.

MR HILLMAN: No objection, if they were made
at the time.

A They were made at the time. I think it was
ctober 8th, but I want to make sure. (Witness con-
suts notes.) The autopsy was performed October
oth, 1935, at ten thirty A M

Q Doctor, did you state the time of day? A. 30
ten thirty A’ M

Q Who was present when the autopsy was per-
omed? A Dr. Edward J. Muldoon, of Florence,
wor ed with me. We did it together.

.1 "~ho else was present? A. Detective Zeller,

w t*r Un£t°n Prosecutor’s office; Coroner Ed-
ar reen, of Florence; Lieutenant Arthur Keat-
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ing, of the State Police; Sergeant John Wallace, of
the State Police; Sergeant Edward Hulse of the State
Police, and Sergeant Carlson, of the New Jersey
State police; William Malseed, of Florence Town
ship, and George Walmsley, of Burlington, now Co-
oner; George Slack, Eldon Slack, William Moor and
Casper Moor, attaches of the Slack morgue at Bur-
lington, New Jersey. That is they are attaches of the
.Slack morgue.

Q. Did any one identify this body to you? A

10 Yes.

Q Who? A Mr. William Malseed and Ms.
Anna Reschke, a relative, of 609 Williams Street,
Trenton, New Jersey. She was his niece.

Q. I don’t think you mentioned her name as be-
ing present. A. She was not present at the autopsy,
but Mr. William Malseed was present before we
opened the body. Mrs. Reschke identified the body
that evening at Slack’s morgue.

Q. Whom did they identify the body as? A

20 Herman Eilers’, of Cedar Lane, Florence Township,
Burlington County, New Jersey.

Q. What examination did you make of the body
of Herman Eilers? A. We made a conplete ex
amination. We inspected it first carefully and then
opened the body and examined it.

Q. Doctor, what did you find by way of any
wounds or injuries as a result of your examination
of Herman Eilers? A. There Were two gun s o
wounds both capable of causing death, one woun

30 was made by a bullet of 22 calibre which entere ®
skull one and one-half inches externally to an
three-eighths of an inch above the outer campus o
the left orbit, that is the left corner of the ¢’ &
ing around the brain without lacerating t e r
tissue, and fracturing the squamous portion °
left temporal bone and the greater wing o ¢
sphenoid bone and coming to the opposite si eo
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skull where it lodged in the greater wing of the
right sphenoid bone there, from which point it was
removed. The bullet destroyed both optic nerves in
its course and the skin at the point of entrance was
badly burned by powder.

Q You have used certain medical terms, doctor,
as indicating the course this bullet took in certain
parts of the head. Will you simplify that for the
jury or at least for me. I dont know, the jurors
might have understood you better than I did. A.
The bullet entered the skull one and one-half inch-
es externally to the outer campus of the left orbit of
the eye which is this (indicating on witness face.)
That is the outer corner of the eye. It entered one
and one-half inches externally to that and three-
eighths of an inch above it and went straight through,
passing under the brain without lacerating or tearing
the brain tissue and fractured a portion of the skull,
going into the squamous portion of the left temporal
bone. This bone is known as the sphenoid (indicat-

10

ing on witness lace), it penetrated the left temporal 20

bone and the greater wing of the left sphenoid bone
and went to the opposite side of the skull and we re-
nmoved it from the right sphenoid bone where it was
imbedded in the greater wing of the right sphenoid

one. That is where it lodged and that is the point
trom where it was removed.

Q Did you extract the bullet? A. I did.

Q Will you describe the other wounds or in-
juries. A Another bullet entered the outer por-

ﬂ'loenlo *e sléﬁjclavicular space one-half inch above 30

eft clavi
Q. Can you indicate where that was, doctor? A.
hpr 6S  c°Uarbone running from here to

clla ” lca™n§ shoulders'of witness), the sup-clavi-

of aVnfO" 1GB11R sPace above the clavicle, sort

abov/th6 ePress?on that most people have right
e c avicle, more marked in some people than
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others. It entered there one-half inch above the left
collarbone and the skin at the point of entry was
badly burned by powder. The bullet took a slight
downward and inward course, shattered the clavicle
and severed a large artery, the left sup-clavicular
artery, under the collar bone, causing an extensive
hemorrhage into the left thoracic cavity, that is, the
chest has a left and a right thoracic cavity, and the
left thoracic cavity was filled with blood. The bullet
was badly flattened and was removed A It was

10 found free, not imbedded, in the bottom of the left
thoracic cavity.

Q. Did you recover that bullet, doctor? A I
did.

Q. Were there any other wounds or injuries that
you found upon the decedent? A. There were o
other marks of violence on the body.

Q. Doctor, as I understand it is your opinion that
either one of these injuries could have caused death?
A. T think so.

20 Q. What did cause death? A. You mean which
of the two wounds?

Q. Not necessarily, but what was the cause of t e
death of Herman Eilers? A. Gun shot wounds.

Q. Doctor, did you make any other examination
of the body of Herman Eilers to determine its an
dition? A. 1 did.

Q. And aside from the gunshot wounds wha
you find as to the physical condition of Herman i
ers? A. With the exception of very foul conditi

30 of his mouth—he had an upper plate and a lowe
plate with two teeth missing from the 1°wY P .
and there was one old snag of a tooth under eP
imbedded in the gum—with the exception 0 *
poor hygiene of his mouth we found im °
been in excellent physical condition.
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Q Ishow you an envelope dated October S8th,
1935, bearing the signatures of John S. Conroy, M. D.,
and Edward J. Muldoon, M. D., and ask you whether
that is your signature? A. That is my signature,
Vs, Sir.

Q Was there anything placed in that envelope by
you at the time? A. Yes.

Q What was it? A. The bullet which was re-
noved from the left thoracic cavity of Herman Eil-
efs.

Q Is that the envelope in which you placed it at 10
the time. A It is.

Q Will you look at it and see whether or not
you can identify that as the bullet you removed from
Eilers as you testify. A. That is the bullet.

MR EASTWOOD: 1 offer this envelope and its
contents in evidence.

THE COURT: It may be marked in evidence.
(Envelope marked in evidence Exhibit S-14.) A
latngE COURT: I suppose you will connect it up

MR EASTWOOD: Yes, sir, as to its custody since
that time.

Q Doctor, I show you another envelope bearing
TMilla*UeS Conroy, M. D., and Edward

* u oon, M D, and ask you whether that 1s your 30
JUbpiatiire?  A. It is. That is my signature at the

0. And was it signed by Dr. Muldoon in your
Presence? A It wgg Y Y

W " aSk you & y°u WIU me what that en-
hnh e contamed A. This envelope contained the

a en from the skull of Herman Eilers by Dr.
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Muldoon and myself in Slack’s morgue on October
8th, 1935.

Q. Will you look at that and tell me if you cn
identify that as the bullet taken from Herman Hl-
ers’ skull. A, It is.

MR. EASTWOOD: 1 offer this envelope and its
contents in evidence.

THE COURT: It may be marked in evidence.
10
(Envelope marked in evidence Exhibit S-15))

Q. Doctor, I show you a photograph which is
marked Exhibit S-11, and ask if you can identify
whom that photograph represents. A Hemmn

Eilers.
Q. He is the one upon whom you performed the

post-mortem examination with Dr. Muldoon? A

Yes, sir.

20 Q. And I ask you, Doctor, if you will pont at
to the jury the location of the two wounds, concem+
ing which you have testified?

THE COURT: You may go down.

THE WITNESS: The one wound which entered
the left side of the skull is represented here nt is
photograph (indicating). This point here  *
ing) represents the point at which the other ue

30 entered the thoracic cavity.

RY MR. EASTWOOD: :

Q. All right, Doctor. You may resume the stand.
Doctor, to whom did you give these bullets a cr
had put them in those envelopes and mar e
A. Sergeant Fred Shultz, of the State Po ice.
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CROSS EXAMINATION.
BY MR HILLMAN:

Q Doctor, will you indicate on your own per-
son how far the bullets travelled?

MR EASTWOOD: That is objected to, if the
Court please. There was no testimony in the direct
examination concerning the Doctor’s opinion bn any
question, except what caused his death.

MR HILLMAN: 1 asked him to indicate, sir,
where the bullet entered and how far it travelled.

MR EASTWOOD: I beg your pardon.
THE COURT: I will permit the question.

A The first bullet went from this side over to a
point a little—at the base of the skull, I would say,
oh, probably a fourth of an inch; stopped about a
fourth of an inch, and came out at the correspond-
ing point—it didn’t come out at the corresponding
point, but it enlarged.

BY MR HILLMAN:
di(? That is, it penetrated the skull? A. Yes; it

Q The other bullet, how far did it travel? A.
ravelled from; about here (indicating) down to the
ottom of the thoracic cavity. The diaphragm, which
Is t e muscular membrane structure which sep-
nra es the thoracic cavity from the abdominal cavity,
is was found in the left thoracic cavity,

th t ~ en’” travelled from a point a little below
e op of the shoulder bone—you will excuse me for

10

20
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using the words of a layman? A. That’s right.

Q. Down to a point a little above the waist? A
Well, if you are high waisted. Right down to the end
of the ribs, Mr. Hillman.

Q. Did it strike the ribs? A. It very badly frac-
tured, shattered the left clavicle, the left collar bore.

Q. It had gone by the ribs? It didn’t scrape any-
thing? A. No; we could find no injury there. It
went immediately into the thoracic cavity.

Q. You said that the skin where the bullet had

10 entered the temple was badly burned? A Bady
burned, yes, sir. That is what my testimony was.

Q. You mean by that burned by the powder? A
Yes, sir.

Q. Now, did that indicate to you how far the mw-
zle of the weapon was from the body when it was
fired?

MR. EASTWOOQOD: That is objected to if the
Court please. This witness is not qualified to answer
20 that question.

THE COURT: I will permit him to answer the
question. If he cannot, he will say so.

Read the question.

(Question read.)

THE WITNESS: You mean the wound here (in
30 dicating) ?

BY MR. HILLMAN:

Q. Yes, sir. A. I believe it was very close.

Q What do you mean by “very close ? A w"
very close. Now, my impression would e
couldn’t just say that the barrel of the gun or
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revolver was held firmly against there, but I would
say it was either held against it or very close to it. I
couldn’t say exactly.

Q Do you mean either very close to it or just a
few inches of it? A. Very close; yes.

Q By “very close” you mean a few inches? A.
I'would say within a very few inches; yes.

Q What do you mean by “very few”? Do you
mean two or three or four? A. 1 can’t stipulate
any—

Q Indicate with your hand. A. I cant. I am 10
telling you I don’t know anymore than—

MR EASTWOOD: If the Court please, I raise
the further objection because there is no proof that
this witness has had any experience with the dis-
charge of firearms or is qualified to state the distance
a ﬁrkeszarm would have to be held to leave powder
marks.

THE COURT: I will permit it. 20
BY MR HILLMAN:

Q How many inches, Doctor? A. 1 am under
oath, M. Hillman. I can’t say how many inches. It
would be my impression—

MR EASTWOOD: I object, if the Court please,

o his testifying. He said that he can’t say, if the
ourt please, and now counsel is persisting in ask- 30
g%’thsz%/ I respectfully submit that he said that he

f HOLMAN: If your Honor please, he said a
E’ IpC e él I would like to know what he means
a tew inches.
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THE WITNESS: From what I have seen of g+
shot wounds, and I have had considerable experi-
ence in the United States Army in gunshot wound,
I would say it was very close. I would say within
four or five inches anyhow—probably closer.

BY MR. HILLMAN:

Q. Now, with regard to the wound in the davicle
—is that correct, Doctor? A. The clavicle.

10 Q. You don’t know whether there was any cloth-
ing over that? A. When I saw the body it had
been stripped, of course, of clothing. It was nude.

Q. But it was in a part of the body which was or-
dinarily clothed?

MR. EASTWOOD: 1 object to that, if the Cout
pleases. He testified that there was no clothing
there.

20 MR HILLMAN: I said “ordinarily.”

(Objection sustained.)

The defendants pray an exception to this ruling
of the Court.

Exception allowed; let it be sealed and it is signed

and sealed accordingly.
A. HENDRICKSON,
30 Judee!

THE WITNESS: It is not ordinarily clothed at
post-mortems.

BY MR. HILLMAN:
Q. But the flesh or the skin was badly powder
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burned? A The skin was badly burned.

Q Now, in your opinion, how close was the muz-
Ze of the weapon to the body when it was fired? A.
the burn there wasn’t so bad as the other burn; not
somarked. I would say it was at a greater distance.

Q Now, Doctor, would the fact that there might
have been clothing between the muzzle of the
weapon and the skin of the body account for the
less pronounced powder burn?

MR EASTWOOD: I object to that if the Court 10
please. There is no evidence in the case that this
man had any clothing on that particular part of his
body and the bullet penetrated it.

THE COURT: . It is a hypothetical question, I pre-
sume. [ will permit it.

MR EASTWOOD: If the Court please, may I
submit to your Honor that if a hypothetical ques-
tion is asked, it must include facts that are already 20
in the testimony and there is no testimony in the case

that this decedent was clothed at the time the bul-
let penetrated the body.

THE COURT: I will permit the question.

THE WITNESS: Will you please repeat the
question?

(Question read.) 30
THE WITNESS: Yes.
BY MR HILLMAN:

Now* Doctor, I show you photographs which
ve been marked Exhibits S-4, S-3, and S-2, and ask
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you whether those photographs show the deceased to
Pave had clothing over the part of the body where
the wound was inflicted? A. I couldn’t identify the
deceased from that photograph. That body there
(indicating) has clothing on it—yes.

Q. Well, now, assuming that that is the deceased,
would you say that the presence of that clothing as
shown by the photograph caused any difference in
the intensity or severity of the powder bum? A
As 1 see it, there’s very little clothing on it. It lodks

10 to me like the man’s bare skin and with some flinsy
or thin material in here, isn’t it?

Q. Will you answer the question?

MR. EASTWOOD: 1 think the Doctor is entitled
to find out—

THE COURT: He is entitled to know.

THE WITNESS: There is a very thin film avery
20 flimsy covering in front and it looks to me like in the

back and the shoulders—?

RY MR. HILLMAN:

Q. I am not on the stand, Doctor. Do those pho-
tographs show there was clothing over the part o
the body where this wound was inflicted?
There is a very thin covering there, what looks tone
like a thin covering—yes.

30 Q All right. ould that make a difference in
the powder burn? A. It would make some di er
ence, yes, sir; a slight difference, I would thin .

Q. Doctor, can you tell me, from your medica ex
perience, what would have been the effect of t ese
bullets, when he w&s struck; would he have co qs*
ed instantly? A. In my opinion, yes. You sa

“collapsed”?
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Q Yes. A Yes. In my opinion, yes.

Q Well, now, Doctor, see if we understand the
word “collapsed”. Suppose he had been sitting in
a chair, would he have fallen to the floor?

MR EASTWOOD: 1 object, if the Court please.
There is no testimony in the case that he was sitting
in a chair.

THE COURT: 1 think that is going a little bit
astray, Mr. Hillman.

BY MR HILLMAN:

Q What do you understand by the word “col-
lapse”? A To fall through—to fall.

If the man had been standing, he would have
fallen? A Yes.

Q Instantly? A. That would have been my im-
pression. That is my definition of “collapse” I mean.

Q You have no way of saying which wound was
inflicted first, have you, Doctor, or have you not? A.
I can only give an opinion.

Q All right, that’s all I want. A. I cannot de-
finitely say, but it was my impression that this one
up here (indicating).

Q And what is the reason that prompts you to
give that opinion, Doctor? A. Because while it is
uly opinion that either of those wounds may have
caused death, I think that death from the first
wo.md would not have been immediate. [ think that

eali from the second wound would not have been
immediate either, but it would be very much more

*think the facts from the post-mortem bear
ou at neither wound caused immediate death, that
epro ably lived a few minutes, because he bled so

thp€ T*0  thoracic cavit¥ So, I believe this was

infl/ATw! P ani* . was the second one (indicat-
at s “n opinion.

10
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Q.  What do you mean by the bleeding? A B
cause I found such a large quantity in the left thor-
acic cavity, which proved to me he lived a few min-
utes after the second wound was inflicted.

Q In other words, a body don’t bleed after it is
dead? A. That is a much mooted question, M
Hillman.

Q Isn’t that what you base your opinion on? A
It doesn’t bleed to any extent after death but it does
bleed a little bit.

10 Q But a great amount of bleeding does occur be-
fore death? A. Oh, yes; ante-mortem bleeding is
always greater.

RE-DIRECT EXAMINATION.
BY MR. EASTWOOD:

20 Q. Doctor, have you ever made any actual tests
of firing a gun at a target at a certain distance to de-
termine how close it w'ould be to leave powder
marks? A. No; I haven’t.

Q. So that your testimony concerning how dcse
this gun might have been to the deceased is based m
examination of bodies that have suffered from g
shot wounds, without having seen the guns discharg-
ed that caused those wounds? A. That’s true.

Q. And you have never made any practical test

30 as to what powder marks might be left by a gunshot
wound based on the distance that the gun was anay
from! the target? A. I never have; no, sir.

Q. So that your testimony is based purely on your
opinion, is it not? A. Yes, sir.

Q. Now, you don’t know which of these u es
was fired first? A. A matter of conjecture, M

Eastwood.
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Q It is possible that the one just above the
clavicle might have been the first? A. It is pos-
sible—yes, sir.

Q Now, as to the blood you say you found in the
thoracic cavity, if the decedent had not died immedi-
ately there would have been a flow of blood there,
would there not, until he did die? A. Yes, sir.

Q Is it possible, Doctor, in your opinion that the
decedent might have collapsed to the floor when the
bullet wound penetrated his body just above the
clavicle? A Yes. 10

Q AsIunderstand it, the wound in the head was
right—a fracture in the back of the left eye? A.
Yes, sir-may I refer to my notes again? I don’t at-
tempt to carry that from memory.

Q Yes. A One and one-half inches external
to a three-eighths inch above the outer canvas of
the left orbit—one and a half inches external, two
and three-eighths inches above.

Q Assuming that the first bullet that penetrated
the decedent was the one that entered just above the 20
clavicle bone, is it possible then, in your opinion,
that the bullet that penetrated the left side of the
temple could have been tired while he was prostrate
on the floor after having collapsed from the other
bullet wound? A. It is possible if the man leaned
over and put his gun very close to his head.

Q@ Assuming, Doctor, that the first bullet that
penetrated the decedent was the one that entered his

° yjust above the clavicle bone and he collapsed
and laid in that position, was it then possible for the 30
seoon _ ullet to have been tired right against his left
tenple? A It was.
ar ~aVe testitied concerning powder marks
, un *e area of the wound above the clavicle
othe™ ? rnQerstand that they wtere less than the
tW S “espthey were not so marked, but

ey were Pretty badly burned.
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Q. Is it possible that might have been because the
gun that fired the bullet was farther away than the
one that entered the left temple? A. Yes.

RE-CROSS EXAMINATION.
BY MR. HILLMAN:

Q. With regard to the powder burns, as I under-
stand it, you have not shot a man yourself? A N
10 Q. Rut you have had experience in your service
in the United States Army and had seen a munber
of men w<ho had been shot? A.  Yes, sir.

Q. And your testimony was based upon your ex
perience largely gathered in that way, is that night?
A. No; not entirely. It is-—--

Q. I said “largely”? A. I would say more m
what I have read on it and to an extent what I have
seen in my military service.

. When you say “read” you mean you have read

20 established medical works and established author-

ities? A. I have read some but just as a matter of
passing the time—not to make a real study of it

RY MR. HEILERON:

Q. Doctor, may I ask if you have the height ot the
decedent? A. May I refer to my notes?
Q. Yes. A I think it was five feet, eight inches,
(referring to a paper). The body Was that of anmne
30 adult five feet, eight inches in height by actual neas-
ure.

RY MR. EASTWOOD:

Q. Did you at any time measure the height of
John Ciemiengo? A. I believe I did.
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Q Have you any notes as to what his height is?
A T think I have.

MR HILLMAN: That is objected to.

THE WITNESS: John Ciemiengo; I have John
Gemiengo.

THE COURT: What is the objection?

MR HEILBRON: We can’t see where this is any 10
direct examination of the Doctor.

M EASTWOOD: It was brought out on cross
examination the height of the decedent, which 1
think is intended for a very definite purpose, and I
ammeeting something that was brought out in cross
examination.

THE COURT: I will permit the question and
grant an exception. 20

The defendants pray an exception to this ruling
of the Court.

Exception allowed; let it be sealed and it is signed
and sealed accordingly.
FRANK A. HENDRICKSON,
Judge.

30
THE WITNESS: Five feet 11% inches in height.
Joseph Ciemiengo?
BYMR EASTWOOD:

Q Yes. Is he here in Court? A. He is.
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Q. Where? A. The young man with the white
shirt without a coat.

Q. Five feet, 11 and a half inches? A Five foot,
11 and a half inches. The second fellow with the
white shirt (indicating).

GEORGE F. GRIFFITH, a witness called on behalf
of the State, having first been duly sworn on his cath,
10 testified as follows:

RY MR. EASTWOOD:

Q. Mr. Griffith, are you connected with the police
department of Florence Township? A I am

Q. And in what capacity? A. Chief of Police.

Q. How long have you been connected with the
police department of Florence Township? A 11

ears.
20y Q. Did you know Herman Eilers? A Yes, sr.

Q. Do you know the defendant Ciemiengo? A
Yes, sir.

Q. Do you know George Hildebrand, the other
defendant? A. No; I didn’t—did not.

Q. On the evening of October 7th, last, M. Gift
fith, did you receive any message to come tote
Eilers home? A. 1 did.

Q  And from whom did you receive the message.
A William Malseed.

30 Q Inwhatway? A. Well, he told me

Q. No; I mean by telephone or personally.
Telephone. C .

Q. And what did you do after you receive
message? A. Why, I went out there.

Q. And how didy you go? A. By automo ie

O. Anyone accompany you? A. No, sir.
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Q What time was it when you received the mes-
sage? A 725

Q And wihat time was it when you arrived at the
Eilers home? A. 15 minutes of eight.

Q When you got there who was there? A. Mr.
Mhulseed and Mr. Sampson and the gentleman that
discovered the body. They stood out in the road
when I got there.

Q When you got there, what did you do and
what did you see, Mr. Griffith? A. Well, I pulled
into the yard and those men came in and they told Id
ne about—

Q Don’t say what they told you; just state what
youdid, and where you went and what you saw? A.
Well, I went in the house and found Mr. Eilers.

Q What part of the house did you enter? A.
The back of the house, the side door in the back of
the house.

Q Where did you put your car when you came
mn? A I run right in the driveway.

Q When you say “drivewlay” where did you 20
leave it? A Well, it was out opposite the side
porch.

Q Did you drive it in between the corn crib and
the house? A. No, sir.

Q Was there any barrier placed at that point at
any time? A. Not as I know of.

Q You didn’t place any there? A. No, sir.

& Then you went in the house? A. Yes, sir.

Q What did you see when you went in the
house? A I saw Mr. Eilers on the floor. 30

Q Ishow you a photograph, Mr. Griffith, marked
Exhibit S-3, and ask you who that is lying on the
floor and what it represents? A. This is Mr. Eilers.

Q Will you state whether or not that is the posi-

tion in which you saw him when you entered the
house? A It is.
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. Did you make any observation of his position’
A Tdid

Q. And what did you do in that respect and what
did you see? A. Well, I started to look around to
see what I could find—if I could find the gun.

Q. No; I am referring to the body. Did you lok
at Eilers’ body to see if he was suffering from any
wounds? A. I noticed a wound up in his head.

Q. Did you notice any blood there? A Yes, sir.

Q  What did you notice about that? A W,

101 noticed the blood, some of the blood on the floor
had clotted and turning dark, but towards the end
of the, the last of the bleeding, it looked pretty fresh

Q. Was there any blood running or moving onhis
face? A. Well, no; I couldn’t say it was running,

Q. Had you preV1ously seen people suffering
from gunshot wounds? A. Yes, sir.

Q. A number of times? A. Plenty of tines.

Q. And the examination of the blood around this
wound in his head, did it have the appearance of be-

20ing fresh or otherwise? A. Yes; I would sad it
hadn’t been done long.

MR. HEILBRON: Objected to. The witness is
not qualified to state his opinion.

THE COURT: The objection comes a little late,
Mr. Heilbron. The witness has answered it. We will
permit it to stand and allow you an exception. Let

it be sealed.
30 FRANK A. HENDRICKSON,

BY MR. EASTWOOD:

Q. Did you make any observation of Filers a
that time to see whether he was dead or alive?
I did.
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Q Was he dead or not? A. I was satisfied he
was dead—yes, sir.

Q Have you had experience previously in exam-
ining where death had occurred? A. Yes.

Q Inyour work as an officer? A. Yes, sir.

Q What did you do then, Chief? A. Well, I
asked a few questions of the different ones that stood
around there.

Q Don't state what you said, but what did you
do? A Well, that’s one thing that I did.

Q All right, and you stayed around there? Did
anyone else come while you were there? A. You
mean officers?

Q Yes. A No.

Q No detectives? A. Not at the start.

Q I mean while you were there? A. Oh, yes;
while [ were there.

Q How long after you were there? A. Well, I
imagine 15 or 20 minutes.

Q And who came? A. Two troopers.

Q Do you know who they were? A. 1 don't
know who they were, but there is one of the gentle-
nen there (indicating).

Q Are they here in court? A. Yes, sir.

To whom are you pointing; this trooper here?
A Yes, sir.

Q And who is the other? A. The gentleman

ack there with the glasses (indicating).

Q _Did any of the county detectives come there
later? A Yes.

ers?' When? A. They came there after the troop-

. 3 Do y°u know what time? A. Well, I imag-
inet ey got there around eight o’clock, a little later.
v- And whom did you notify concerning the mat-
(@ w “notified Mr. Parker and the coroner.
ow 1°n£-after you had been there did you
Olythem? A. Iimagine 14 or 15 minutes.

N
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Q. Before thé troopers and county detectives ar-
rived, Mr. Griffith, was the body of Herman Hlers
moved? A. No, sir.

Q. Was there anything else moved from the posi-
tion that you saw it when you arrived there? A
No, sir.

Q. That is the position of Eilers’ body, is it nct,
when you arrived (indicating) ? A. Yes, sir.

Q. At the time did you notice any blood on the
feed bag on which his head was resting? A Idd

10
CROSS EXAMINATION.

BY MR. HILLMAN:

Q. Mr. Griffith, when you got there you say you
examined the body, did you do that? A NoI
didn’t say that I examined the body.

Q Well, did you examine the body? A N

Q. Didn’t you say that you looked to see whether

20 he was dead? A. Yes.

Q. Well, what examination did you make to >
termine whether or not he was dead? A I ould
tell by the looks of him.

Q. Well, did you go near him? A Yes; rigt
over him.

Q. Did you touch his body? A. Yes.

Q Was it warm or cold? A. Well, it was rigd

Q The body was rigid? A. Yes, sir.

Q Cold? A. Yes, sir.

30 Q You say you have had experience with cea
bodies. In your opinion, how long had the man been
dead? A. Well, that depends— imagine on the
condition of the weather and the body—

Q. No; I am asking you from what you saw, ow
long you think he had been dead? A We >

couldn’t say.
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Q Cant you form an opinion? A. 1 wouldn’t
like to.

Q Well, you say you have had experience with
dead bodies and you examined this man and you
found the body cold and rigid. Now in your opinion,
how long had he been dead?

MR EASTWOOD: That is objected to, if the
Court please. This witness is not qualified as witness
to show that he has had any experience with the
question of how long a person has been dead by
nerely making an observation such as he did. I
respectfully submit that this witness is not qualified
to testify as to the length of time that had elapsed
before this man died.

MR HILLMAN: I asked him if he had had any
experience in examining dead bodies and he said

YES.

THE COURT: I will permit the question to be an-
swered, if he can answer it.

RY MR HILLMAN:

Q In your opinion, how long had he been dead?
A Well, I would say, the weather conditions, it was
oool and the man laid in the draft—he could stiffen
up very quickly.

Q What do you mean by “very quickly”? A.
\Sg/}elzll, within an hour or an hour and a half, I would

Q You think that man had only been dead an

our or an hour and a half when you saw him first?

* Well, he hadn’t been dead lon%. I could tell by
the blood.

Q Answer the question.

20
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MR. EASTWOOD: If the Court please, he has an-
swered that question. He said that in his opinion he
had been dead an hour or an hour and a half.

THE COURT: Read the question and the answer.
(Question and answer read.)

MR. EASTWOQOD: If the Court please, I respect-

fully submit that he has answered the question.
10

MR. HILLMAN: Your Honor, do you overrule
that question?

THE COURT: No. I think he has answered that
question.

MR. HILLMAN: May I ask him the present ques-
tion?

20 THE COURT: You may ask him in a different
form. He said that he had not been dead very lang

BY MR. HILLMAN :

Q. You said that this man in your opinion, had
not been dead very long, is that your opinion/ A
Yes, sir,

Q. What do you mean by '‘very long?
Well, I would say he hadn’t been dead over a couple

30 of hours.
Q. Not over a couple of hours? A. No.
Q. You are positive about that? A Oh, we

THE COURT: You are asking him for his opin
ion?
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MR HILLMAN: I am asking him for his opinion
and I am asking him for his positive opinion.

THE WITNESS: I would say that I wasn’t posi-
tive about it.

BY MR HILLMAN:

Q Did you make any further investigation there?
Did you look into the mail box? A. Yes, sir.
Q What did you find in the mail box?

MR EASTWOOD: That is objected to. There
was no direct testimony on that.

THE COURT: He testified that he made certain
examinations around there. I do not see any harm
in permitting him to state what he found. I will per-
mit him to state it.

THE WITNESS: I found the daily paper.
BY MR HILLMAN:

Q What did you do with it? A. I put it in my
car.

Q What did you do with it then? A. Well, it
disappeared.

Q Do you know where it went? A. No; I do
not.

10

20

Did you look at the date of the paper? A. 130

dd

0. What was it? A. October 7th.

Q Morning paper? A. Yes, sir.

Q And where was it? A. Where was it?
Q

Yes, where was it when you found it? A. In
the mail box.
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Q. Where was the mail box? A. Out in front
of the house.

Q. Anything else in the mail box but this one pa-
per? A. No.

Q. Sure of that? A. Yes.

Q. Were you there when the body was moved to
the undertaker’s? A. I was.

Q. When was that done? A. That was done
that night.

Q. What time? A. Well, I don’t know exactly

10 the time. I imagine around—

Q. What did you— A. 10 o’clock or somewhere
around there; it may have been later.

Q. Did you help to put the body in the undertak-
er’s box? A. No, sir.

Q  You saw them put it in? A. No; I was out n
the front room when they put it in the box.

Q. Didn’t you notice them doing it? A No; I
didn’t pay much attention.

Q  Well, now, didn’t you notice them doing it?

20-A. No.
Q. Didn’t you notice that the body was stiff? A

No.

MR. EASTWOQOD: That is objected to, if the
Court please, as being several hours after this oocur-
red. I can’t see where it has a bit of relevancy.

THE COURT: He has answered it, so I think we

will let it stand.
30
RY MR. HEILBRON:

Q. Mr. Griffith, can you tell me if the body was
fully clothed or what clothing there was on the body,
if any? A. He didn’t have any coat or hat on

Q. His trousers and shoes, of course? A Ar

shirt.
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Q Can you recall what kind of shirt it was? A.
I believe it was one of those blue denim working

shirts.

Q Ablue denim working shirt? A. Yes.

Q In your examination, after you got there, was
there a light in the house when you got there? A.
No.

Q Was there a light made after you got there?
A There was.

Q Do you know whether or not there was a lamp
in the kitchen that was lighted? A. No light in the 10
kitchen. There was a lamp on the table.

Q Canyou tell me whether or not anybody went
over to light that lamp while you were there? A.
Yes; I went over to it myself.

Q You went over to it? A. Yes.

Q What was the condition concerning that lamp ?
A The lamp was dry—no oil in it.

Q Was the chimney hot? A. No.

Q The chimney was cold. Was there a stove in
this roont? A.  Yes. 20

Q Was it a wood stove? A. Well, it was a
cook stove and an oil stove.

Q Where was the oil stove? A. Well, it was on
the back of the cook stove.

Q Were any of those burning or have any fire in
them? A No, sir.

Q Neither the cook stove or the oil stove was
burning? A. No, sir.

Q. Had they burned out, do you know? A
Well, I don’t know. 30

Q Did you look inside of the wood stove? A.
No you mean in the cook stove?

Q- Yes. A No.

Q And did you investigate to find out whether it
was cold? A. Yes; I investigated enough to know
there wasn't any fire in it.

Q The stove was cold, in other words? A. Yes.
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RE-DIRECT EXAMINATION.
RY MR. EASTWOOQD:

Q. You don’t know when the stove had last been
used, do you, Chief? A. No.

Q. You didn’t make an examination to find au,
did you? A. No.

Q. It had an oil stove on top of it, didntit? A
On the back of it.

10 Q What? A. Yes; on the back of the stove.

Q. It is not likely there was any fire in it if the
oil stove was on top of it? A. No. I would hate to
do it.

MR. HEILRRON: I object to that.
RY MR. EASTWOOQOD:

Q. You don’t know how long before that oil lanp
20 had last been lit, do you? A. No.
Q. You don’t know whether it had been bumed
out the night before? A. No.
Q. It might have burned out the night before;
nothing to indicate when it was last filled? A N
Q. Or when it was last burning? A. No.
Q. Did you take any notice of the chickens that
were owned by Eilers? A. No, sir; I didnt
Q. You didn’t make an examination to see wheth-
er they were penned up when you arrived? A I
30 asked some of the men and they said the chickens

were locked up.
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RE-CROSS EXAMINATION.
BY MR HEILBRON:

Q Was there any wick in that lamp? A. Yes.

Q What was the condition of that wick? Can
you tell me? In other words, did any burns show
mit? A Well, it had been burned, yes. It wasn’t
a new wick.

Q Would you say there was a long nap on it, I
think it is called? A. There was what?

Q Alongnap? A. Idon’t know anything about

Q The part that burned, the long burned part.
Was there a long burned part to the wick? A. 1
didn’t examine it that close.

MR HILLMAN: That’s all.

MR EASTWOOD: That’s all, Chief.

Recess to tomorrow morning, Tuesday,
November 19th, 1935, at 10 A M
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COURT OF OYER AND TERMINER

Sta te

On Indictment for

John Jacob Ciemiengo and L
& Homicide.

George Herman Hil de -

brand,

Defendants.
10
Mount Holly, N. J., November 19th, 1935.
TESTIMONY
Before Hon. Frank A. Hen dric kso n, Judge,
and a Jury.
20

(Court reconvened at 10.05 A. M)
(November 19th, 1935.)

JAMES BARTON, a witness produced on behalf
of the State, being duly sworn according to law, up-
on his oath testified as follows:

DIRECT EXAMINATION BY MR. EASTWOOD:

30 Q Mr. Barton, where do you live? A Sate

Highway, Kinkora.

. What employment do you have? A I am

employed by the government, I am a mail carrier.
Q. Out of what post office do you operate?

Bordentown. ) )
Q. Did you serve the rural route that inclu e

the residence of Herman Eilers? A. 1 did.
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Q Did you know Herman Eilers? A. I did.

Q How long had you served the route including
Herman Eilers’ residence? A. About two years.

Q Doyou recall whether or not on the 7th of Oc-
tober last you left any mail in the box in front of his
place of residence? A. I did.

Q And where was the mail box located? A. In
front of the house on the side of the road.

Q That is, it was out in the road. A. It was on
the side of the road to be served from the mail car
right along side the edge of the road. 10

Q How far away from his house? A. Probably
twenty-five feet, or something like that.

Q And along the edge of the road? A. Along
the edge of the road.

Q Did you leave any mail that day? A. T left
apaper that day.

Q On previous occasions when you had served
the Eilers’ mail, Mr. Eilers’ mail, did you see news-
papers that were still in there from the previous day
or days?

MR HILLMAN: Object.
MR HEILBRON: Object.
A Onrare occasions—

, COURT: Just a minute, until we rule on
e Ejection. The objection will be sustained.
30

MR EASTWOOD: If the Court please, it seems
one it is a relevant matter. The matter of wheth-
A A neRsPaPer on some other occasion—in other
°r st e defense has injected into the case by the
@®imoiD °f police officer Griffith that he found a
e\vspaper in the box that night. It seems to me per-

y re evant to introduce in evidence the habits
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of this man concerning the removal of his mail from
that box, as evidenced by what has occurred on other
occasions. It seems to me it is a very vital and rele-
vant matter in view of the issue that the State has
raised and the evidence brought out in the examina-
tion of the police officer Griffith.

THE COURT: I don’t feel that what this man
may have done on previous occasions is necessarily
binding.

10 MR EASTWOOD; It is not binding, if the Court
please, but at the same time it is indicative of his
habits, because the defense undoubtedly secks to
leave an inference by the testimony of officer Gif-
fith which it seems to me the State is entitled to
have explained as evidenced by the conduct of the
deceased on other occasions. It seems to me very
relevant and admissible under the circunmstances,
the defense having injected the issue in to the case.

20 THE COURT: The Court does not feel so; I will
sustain the objection.

Q. On other occasions, Mr. Barton, when you
have been delivering mail to Mr. Eilers have you
seen Mr. Eilers remove mail that was in the box e
livered on a previous occasion or occasions.

MR. HILLMAN: 1 object on the same ground,
Your Honor please, that is the same question.

THE COURT: This is what the man saw, itis a
little different situation, this is not a question o
habit. What is your objection based on?

MR. HILLMAN: It seems to me to be the same

question in a little different form. The i ea
show what this man did on some other occasions.
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THE COURT: This is what the man saw; I will
permit him to testify to what he saw. I will overrule
the objection.

MR HILLMAN: Your Honor will allow me an
exception?

THE COURT: You may have an exception.

The defendants, John Jacob Ciemiengo and
(George Herman Hildebrand, pray an exception to 10
this ruling of the Court.

Exception allowed; let it be sealed, and it is sign-
ed and sealed accordingly.

FRANK A. HENDRICKSON,
Judge.

Q (Repeated by stenographer). On other oc-
casions, Mr. Barton, when you have been delivering 20
nil to Mr. Eilers, have you seen Mr. Eilers remove
mail that was in the box delivered on a previous oc-
casion or occasions? A. [ have handed him mail
fromthe box at times, newspapers.

Q Did that include mail that had been in the box
the day before? A. Yes.

GROSS EXAMINATION.
BY MR HILLMAN: 30

Q M. Barton, what time did you get to Mr. Eil-
ers Bome on your mail deliveries? A. Between
ore and half past one. There’s no definite time. It
au dePends on the mail.

Q Ordinarily you would arrive around— A.
Around half-past one.
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Q. One or half-past one? A. Yes, sir.

Q. Do you know what time you got there on M+
day, October 7th? A. I couldnt tell exactly;, be-
tween those hours.

Q Did you see Mr. Eilers when you were there
October 7th? A. No, sir.

Q. Did you very often see him when you deliv-
ered mail?

MR. EASTWOOD: That is objected to, if the
10 Court please, it being the same objection that coun-
sel made before as to his habits on other occasions.

THE COURT: I will permit him to answer the
question yes or no.

A. I saw him on various occasions, not regularly.

RY MR. HILLMAN:

20 Q. You say you have handed him mail from the
box? A. I did.

Q. Because he was out there to get the mail? A
Yes, sir. He saw me coming.

Q. He was out there to get his mail? A Posi-
tively.

Q. There was some othermail inthe box, ymu
say? A. Some newspapers.

Q That had been delivered the daybefore?
Yes, sir.

30 Q How many times did that occur? A Wy,
it didn’t occur very often. At times maybe the nmo
was away and [ served the newspaper, and I j
handed it to him over the fence.

Q. Because he had been away? A Proba ¥y

Q. Was there anything else besides the newspa
per on October 7th? A. No, sir; just the newspa
per. He very seldom got mail.
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Q Never mind what he very seldom got. Are you
positive there wasn't anything else besides the news-
paper? A The newspaper was the only thing I
served.

Q There was not an advertisement? A. There
probably had been an advertisement, but I served a
newspaper that day.

Q No— A The newspaper was all I served.

BY MR HEILBRON:

10

Q M. Barton, you say that Mr. Eilers often met
youwhen you delivered mail at his house? A. Yes,
Sir.

Q On quite a number of occasions he met you at
the mail box, and came out while you were deliver-
ing the mail? A. Just when he happened to be
home and he saw me coming, he would ask me for
the paper so he wouldn’t have to come around and
2o outside to get it.

20
RE-DIRECT EXAMINATION.

BY MR EASTWOOD:

Q Then, as I understand it, there were a number
of occasions when you were dehverlng mail there
when you did not see Mr. Eilers? A. Yes, sir.

Q Were there as many occasions when you did
not see him when you were delivering mail as when
you did see him? A. Far more. I would probably 30
see him once or twice a week at times.

(%mﬁnd there were other times when you did not
at all? Yes, sir.
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ANDREW ZAPOLSKY, a witness produced on be-
half of the State, being duly sworn according to law;
upon his oath, testified as follows:

DIRECT EXAMINATION BY MR. EASTWOOD:

Q. Mr. Zapolsky, you hold the rank of Sergeant
in the State Police? A. Yes, sir.

Q. And how long have you been connected with
the New Jersey State Police? A. Eight years.

10 Q Were you at the home of Herman Eilers m

the night of October 7th, last? A. Yes, sir.

Q. What time did you arrive there? A I should
judge about 9.10.

Q. How long did you remain there? A Why, |
remained until the body was. removed from there to

the morgue.
Q. And who removed the body? A. The Under-
taker Slack.
Q. Sergeant, while you were there did you place
20 any barrier of any kind in front of the com crib?
A Tdid
Q. And where did you place it? A 1 placed it
—logs to protect the tire marks along from the house
to the corn crib, so a car couldn’t pull in there and

destroy the marks.

Q. What time did you place it there? A Why,
immediately when I arrived there, our attention was
called that there were fresh, new tire marks.

30 MR. HILLMAN: Objected to.

MR. EASTWOOD: It has been testified as an ex-
hibit in evidence, if the Court please, showing t €
tire marks.

THE COURT: Let him see the exhibit.
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BY MR EASTWOOD:

Q I show you Exhibit S-4, and ask you if you
will point out to the jury where you placed these
barriers. A The barriers were placed from the
edee of the, the end of the porch to the corn crib.
Thg marks were between the house and the corn
crib.

Q What kind of a barrier did you place there?
A Regular fence posts. There were a pile of them
there and I just placed them across so— 10

Q How long did they remain there? A. They
were left there for the night.

Q Were there any officers stationed about there
that night? A. Yes, sir.

Q What officers? A. Officers Geren and Atkin-
son of the Columbus Station.

Q If you know, were those barriers removed be-
fore a photograph was taken? A. 1 do not.

Q What? A 1 don’t know.

Q Sergeant Zapolsky, were you at the Columbus 20
Barracks of the State Police later that night or the
following morning? A. Yes, sir.

Q While you were there was the defendant,
John Jacob Ciemiengo there? A. Yes, sir.

Q Asaresult of any statement made by him, did
you go anywhere? A. Yes, sir.

Q Where did you go? A. To Ciemiengo’s
honre, to get the gun.

Q I show you what purports to be a 22-calibre
revolver and ask you if you have seen that before? 30

Yes, sir; 1 have.

Q Where did you first see it? A. Why, I pick-
f t isup in the bureau drawer, the left top drawer
Int e dining room of Ciemiengo’s home, just where
he told me 1t would be.
leg silpid you examine the barrel at the time? A
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Q. What did you find in it? A. I found it wes
freshly fired.

Q How did you discover that? A. The odor of
the powder.

Q  How did you discover that it had the odor of
powder? A. Ismelled it. I also passed it to Troop-
er Case, who was with me at the time and he also
smelled the barrel.

Q. Did you open the barrel and look at it? A
Yes, sir; we found three discharged shells in it.

10 Q Will you examine—open and examine the
barrel please?

(Witness complies.)
(Witness complies by opening barrel.)

Q Will you state what it contains? A Three
discharged shells.

Q. Can you say whether they are the same dis-

2q charged shells that were in it at that time? A Yes

sir.

Q. Are they the same shells? A. They are.

Q  What did you do with the gun after you got it?
A. 1 turned it over to Sergeant Shultz, of the Iden-

tification Bureau.
Q. Before that what did you do with it? A We
had Ciemiengo identify it as the gun he used in kill-

ing Herman Eilers.

N MR. HEILBRON: 1 0b&ect, Your Honor, and ask
to have it stricken out.

THE COURT: Yes, that will be stricken out at the
present time.

Q. After you got the gun from Ciemiengo’s home
as you testified, where did you go? A. I came bacv
to the station.
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Q Did Trooper Jacobs accompany you? A.

Yes.

Q Did you see Ciemiengo? A. Yes.

Q Did you have any conversation with him con-
ceming the gun you had in your hand? A. I did.

Q What was that conversation?

MR HEILBRON: Object to any statement made
by Ciemiengo as having no bearing on the part of the
defendant, Hildebrand, not binding and hearsay.

MR EASTWOOD: 1 think counsel is right in
that. I will ask one more question.

THE COURT: All right.

Q Was the defendant Hildebrand present when
you had this conversation with Ciemiengo? A. He
Was.

MR HEILBRON: Object, as still the same, it has
no bearing,

THE COURT: Let us get the next question.

Q What was the conversation that you had with
the defendant Ciemiengo in the presence of Hilde-
brand in connection to that gun.

MR HEILBRON: Object, Your Honor.

THE COURT: The conversation will be admit-
ted as having taken place in the presence of the
other defendant but not chargeable against him so
far as what Ciemiengo said is concerned. He cannot

e charged with what the other defendant said.

20

30
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Q. What conversation did you have with the do-
fendant Ciemiengo in the presence of the defendant
Hildebrand, in connection with that gun? A I
asked him if this was the gun he used—

MR. HILLMAN: Object, Your Honor, this con
versation would seem to be in the nature of a pur-
ported confession. I submit that before that can be
testified to it must appear that this man was wamed
and that it was voluntary.

10

MR. EASTWOOD: If the Court please, as the
case appears at the present time there was no charge
of any kind lodged against the defendant at that
time. [ think counsel is correct in his statement of
the law, provided the defendant has been charged
with the offense. He must then, of course, make a
voluntary statement and be warned of his rights, but
that does not hold good so far as any conversation ar
questions that may be asked and answered before

20 any formal charge of crime is preferred against a
person in conversations concerning these particular
matters.

THE COURT: I think counsel for the defendants
is correct. [ think it would be necessary to show
that any statements made by the defendant were vol-
untary w'hen he was in the custody of the officer.

Q. Sergeant, at the time you had a conversation

30 with Ciemiengo and Hildebrand at the police bar-
racks concerning the gun, that is in your hands, ha
there been any warrant issued against the defen

ants? A. No, sir.
Q. Had either of one of them been formmlly

charged with any crime at that time? A Nota
that time.
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Q Was the statement that was made by Ciemi-
engo or Hildebrand voluntary? A. Yes, sir.

MR HILLMAN: Object as calling for a conclu-
sion. the circumstances under which it was made
should be shown.

THE COURT: I will sustain the objection.

Q Sergeant Zapolsky, did you see the bullets that
were removed from the body of Herman Eilers? A. 10
No, sir.

Q Did you make any examination of the house
for any further bullets? A. No, sir.

Q As I understand it, afterwards you gave this
aun to Sergeant Shultz? A.  Yes, sir.

Q Sergeant Zapolsky, prior to the conversation
had with the defendant Ciemiengo in the presence of
the defendant Hildebrand, was anything said to
either of them or both concerning the charge, if any,
concerning with which they were being questioned. 20
A Yes.

Q What? A. That they were being charged
with murder.

Q What murder? A. The mourder of Herman
Eilers.

Q What further was said? A. That any state-
ment they made must be voluntary on their part.

Q Anything further? A. Yes, sir.

Q What? A They agreed to do so of their
% free will without any force or promise of any 30

Q Was that prior to your talking with them con-
ceming this gun you had gotten and brought back
0t estation? A. No, sir, that was after the gun
was brought into the station.

A mean the statement you have made concern-
In§ einformation that was given to them, that they
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were charged with the murder of Herman Hlers,
was that statement made after or before they were
questioned concerning the gun you had brought back
from Ciemiengo’s? A. Yes.

Q. What do you mean, was that statement nmade
to them before they were questioned concering the
gun? A. Yes.

Q. And what, if anything, did Ciemiengo say con
cerning the gun after that statement was made?

10 MR. HEILBRON: Object.

MR. HILLMAN: Object. 1 think the circum+
stances surrounding this conversation should be
shown. I think we should have an opportunity to
Cross examine.

THE COURT: You may cross examine as to the
voluntary statement.

20 BY MR. HILLMAN:

Q. What time was Ciemiengo brought to the bar-
racks at Columbus. A. We picked him up about
twelve-thirty.

Q. Where did you pick him up? A We gt
him out of bed at his home.

Q Who arrested him? A. 1 did, with Trooper

Case. _ .
Q. You went to his house at twelve-thirty.

30 Yes, he was in bed.
Q. What time did you get Hildebrand? A he

was at the station at that time.
Q. When did you get him? A. I didn*t get hm
Q. Do you know what time he was broug t in.

A. No. ] . rl
Q. Did you question Hildebrand before y

went after Ciemiengo? A. Yes, partly.
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Q What did you say to him before you went af-
ter Ciemiengo? A. We asked him who had any
guns in that neighborhood, and who had no tires on
tneir cars.

Q At that time did you tell him he was charged
with a crime. A. No.

Q You got this information from him about guns
and about tires before you told him? As That’s
righ.

Q What time did you say he was brought into
the barracks? A. We picked him up about twelve- 10

Q No, I'm asking you what time Hildebrand was
picked up. A 1didn’t pick him up, I don’t know.

Q Do you know what time he was brought in?
A No, I don’t know.

MR EASTWOOD: He told you he didn’t know
what time Hildebrand was picked up.

Q Doyou know what time he came in? A. No; 20
I later came in and he was there already.

Q You didn’t see him there when you came back
with Ciemiengo? A. Yes, [ saw him, before I went
after Ciemiengo.

Q What time did you first see him in the bar-
racks? A Around twelve o’clock.

Q That was just before you went after Ciemi-
engo. A Yes.

Q Did you see him before that? A. I saw him
at the home of Eilers when he was brought there. 30

Q When was that? A. About half-past ten or
eeven oclock, I am not certain of the time, but I
saw him there.

Q s that the first time you saw him? A. Yes.

What did you say to him when you got him
back to the barracks? A. I didn’t bring him back
to the barracks.
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Q. What did you say to him when he was in the
barracks before you went after Ciemiengo. A I
asked him who had guns in the neighborhood and
who had cars with no tires on them.

Q. How long did you question him? A Just
long enough to find out who had guns and who had
no tires on their car.

Q. Did he tell you who? A. Yes.

Q. Did he tell you more than one person? A
Yes.

10 Q. He told you a number of persons, didn’t he?
A. Two or three.

Q. Did you have them brought in? A Yes.

Q. You brought in everybody that had no tires ar
had guns? A. We only found one car that cor-
responded in the mark.

Q. Didn’t you say he told you a number of people
in the vicinity had no tires on their cars? A Ire-
member two.

Q Did you bring all those in? A. All what?

20 Q. Did you bring in all those people in the neigh-
borhood who he told you had no tires on their car?
A. We brought in those two.

Q  Which two? A. Bayard Malseed and Gem-

engo. _

é. He only mentioned two? A. That’s all I re-
member.

Q. And you brought both of them in? A Y

Sir.
Q, And at the time he gave you the informa in

30 you had not told him that he was charged with par
ticipation in this murder? A. Not at that time, my

sir,
Q. When Ciemiengo was brought in there, *

you tell him what he was charged with? A en

he was brought in? '
Q. Yes? A He was questioned—
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Q I asked you, when he was brought in there
whether you told him he was charged with this mur-
der? A When he was brought into the station?

Q Yes. A No; not until after we—

Q Not until after you questioned him? A. Not
until we questioned him; yes.

MR HILLMAN: I object. If the Court—

MR EASTWOOD: He has testified that when the
statement was made concerning this gun, he had 10

warmed him.  All these questions had been prior to
that.

THE COURT: I think that is right.
BY THE COURT:

Q The testimony is when you came back with the
gun you then warned him, is that right? A. When
I asked him to make a voluntary statement, if he 20
wanted to make a statement and put it in writing.

Q When did you ask him that? What time was
*? A 1 asked him that in the morning when the
statement was made, around 6.45, on October 8th.

BY MR HILLMAN:
Q What time? A. October 8th, about 6.45 a. m.
BY THE COURT: 30

Q Was that after you had gone out and gotten
e gun and shown it to him? A. Yes, sir.

THE COURT: The testimony will be excluded.
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MR. EASTWOQOD: If the Court please, the testi-
mony shows that the witness showed the defendant
that gun and before questioning him concerning i,
warned him as'to any statement he might nuke.
Now, as I understand the cross examination, before
that time they questioned him, before there was any
charge against the defendant or anybody else. These
people were brought in and questioned, leading up
to what might be obtained as to information as to
who might be suspected or charged with the cine.

10 Now, after that the defendants are asked if they
care to make a voluntary statement concerning this
particular gun and warned that any statement they
make must be voluntary and made without any fears
or threats or promises of any kind. I respectfully
submit that is all that is required under the law
All the decisions hold that a statement must be vol-
untary, and if it is voluntary that is all that is neces-
sary. Now, there is nothing in this evidence to show
that it was not voluntary, and all the decisions hold

20 * statement must be a voluntary statement.

THE COURT: Maybe I misunderstood the wit-
ness, but I understood that he saw Ciemiengo about
this gun about 6.30 in the morning and the first tine
he warned him was in the morning, is that right.

THE WITNESS: The gun we got was after 1
o’clock, around 1.40 or 1.45, when we got the gun cu
of his home, because when we brought Ciemiengo 0

30 the Station—we searched his room and he i
have a gun at the station, but after we broug t im
to the station with Hildebrand—

MR. HILLMAN: Objected to.
THE COURT: [ think that has been testified ta
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THE WITNESS: Then Ciemiengo told me where
the gun was at his home, and then we brought it
back and showed it to him.

BYTHE COURT:

Q Wait a minute. That is the part we do not
want to admit. Before that you had not warned him
of any statement to be used— A. No, sir; not be-

fore that.
10

THE COURT: 1 will exclude the statement.

MR EASTWOOD: If the Court please, there is
nothing to prevent a later statement made at a later
time when a warning was given?

THE COURT: That is right, but there is nothing
to show that the statement was voluntary.

MR EASTWOOD: But, if your Honor please, the 20
statement which they are objecting to, which the wit-

ness says was made around 6.45, was a voluntary
statement.

THE COURT: All right. Are you referring to the
one around 1 o’clock?

MR EASTWOOD: No, your Honor, I am refer-
nng to the one around 6 o’clock.

HE COURT: Then there is a misunderstanding 30
somewhere.

MR HILLMAN: 1 want to examine him, if the
°urt please, about the statement made at 6.45.
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BY MR. HILLMAN:

Q. Where did you keep the two men there, Ge-
miengo and Hildebrand, from the time they were
brought in the barracks until 6.45 the next moming?
A. They were at the barracks, in a bedroom in the
quarters.

Q Who was in there with them? A Mgt
Detective Lambertson, Detective Stockberger, Troop-
er Case, and there were others present. Lieutenant

10 Keaton was there.

Q. Who eclse was there? A. Licutenant Keaton,
and Sergeant Carlson and I think Sergeant Wallace
was there.

Q. And you questioned them all that time? A
Not all that time.

Q. Well, practically all the time, didnt you? A
No; we talked to one.

Q. They were in there together or separately? A
At times we had them together and at times sepa-

20 rately.

Q. They didn’t go to sleep? A. We found them
in bed.

Q. I mean, they didn’t go to sleep in the bar-
racks? A. Oh, no. We didn’t sleep ourselves.
We was up all night.

Q And you continually questioned them? A
Not continually; no, sir.

Q. Well, practically, didnT you? A. No, sir.

Q. Weren't you all taking part in this question-

30ing? A. Yes; at times.

Q. All of you six or eight troopers were gaﬂleted
around firing questions? A. No, sir.

MR. EASTWOOD: If the Court please, I dont
think it has been shown that there were six or eig *
troopers and counsel is magnifying it when e say
six or eight.
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THE COURT: 1 will permit the question.
THE WITNESS: The answer is “no, sir.”
BY MR HILLMAN:
Q What’s that? A. No, sir.

Q All of them were taking part in this question-

ing? A Not at the same time; no, sir.

Q But all of them were taking part in the ques-

tioning? A Not all of them.

Q Ore of you would start in, and then another
oe would start in, and then another would take it
up, is that correct? A. No, sir. Then it would be
all bawled up and we wouldn’t know what it was
all about.

Q You did question them for awhile, didn’t you?
A T done most of the questioning; yes, sir.

Q And then some of the other troopers? A.
Ves; Detectives Lambertson and Stockberger.

Q And you kept at it the whole time? A. No,
sir; not the whole time.

Q How much of an interval would you give
them? A Well, we would question one and leave
the other one sit by himself or with others for an
hour and a half or two hours, maybe.

Q Before you started in with this questioning,
w at did you tell them? A. We wanted to find out
what it was all about, what happened.

Q What did you tell them? A. What do you
Mean, Mr. Hillman?

A A think it is plain. What did you tell these
men before you commenced questioning?

MC EASTWOOD: If the Court please, are we
°w ealing with this later statement at 6.45?

THE COURT: I think so.

10

20

30
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THE WITNESS: Which time, Mr. Hillman, d
you mean?

BY MR. HILLMAN:

Q. Well, you all came in there at sometime before
12 o’clock? A. Yes, sir.

Q. And you started in to question them then? A
Yes.

Q And you kept it up for how long? A W,

10 we asked them for some information, and whatever

information we got was sent out and checked to see
if it was true.

Q. How long did you question them? A Well,
we talked to them an hour or so at a time.

Q. How much altogether? A. That’s hard to
say at this time.

Q. You were there from six o’clock? A Yes

Q. When you started in to question them, what
did you say to them?

MR. EASTWOOD: If the Court please, I ask that
counsel limit that question to the time he is refer-
ring to.

20

THE COURT: I think so.

MR. HILLMAN: If the Court pleases, the witness
has testified that they started to question them when
they were brought in there and that was somew er

30 around 12 o’clock.
THE WITNESS: Yes.
BY MR. HILLMAN:

Q. Did you say anything to them?
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MR EASTWOOD: That is objected to. I under-
stand that counsel’s examination at this particular
time is dealing with the statement that was alleged
to have been made at 6.45. 'l think he should be
limited in his examination at this time to that partic-
ular statement.

M HILLMAN: We have a right to know all the
circumstances surrounding it.

THE WITNESS: Do you want the answers that 10
they may have given from 12.30 to six?

MR HILLMAN: Well, I have not asked that
question. I am asking him what was said to the ac-
cused before they started on this station questioning.

THE COURT: What time?

MR HILLMAN: 12 o’clock.
20

THE COURT: All right, 12 otlock. I think that
ispart of the leading up.

MR EASTWOOD: 1 have no objection just so the
witness understands what time counsel is directing

his attention to.
BY THE COURT:

Q All right, Sergeant. A. Well, I asked him 30
where was the gun ?

BY MR HILLMAN:

Q Not what you asked him; what you told him;
not what you asked him.
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MR. EASTWOOD: If the Court please, is counsel
making a distinction?

THE CO'URT: It will have to be the conversation.
RY MR. HILLMAN:

Q. Well, what was the conversation? A [ ask-
ed him where he got the gun and he told me it was
his father’s gun.

10 MR. HEILRRON: If your Honor please, at this
time I understand the statement of Ciemiengo ar
anything he may have said had no bearing—

THE COURT: That is understood. I might state
to the jury that anything said, or any statement made
by one of these defendants is not necessarily bind-
ing on the other, so they will be considered entirely
separately.

20 MR. EASTWOOD: If the Court please, may I
ask your Honor to qualify that unless the testimony
shows that Hildebrand was present, unless he de-
nied it or refuted it in some way, it is certainly bind-
ing upon him?

THE COURT: 1 don’t think so. I won't so i
struct the jury at the present time.

RY MR. HILLMAN:

30 Q Now before you asked him anything about the
pistol at all, or the revolver, did you tell him that e
was charged with a crime? A. Refore [ aske 10
whether or not—

Q. Refore you asked him anything about the re
volver did you tell him that he was charge w
crime? A. 1 did not.
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Q Did anybody in your presence? A. I dont
know. I haven’t heard anybody tell him.

Q You didn’t hear anybody? A. No, sir.

Q When did you first tell him that he was charg-
ed with it? A. Why, when he wanted to make a
statement.

Q When was that? A. Early in the morning.

Q About what time? A. Around six.

Q That was the first time you told him* that he
was charged with a crime? A. Yes.

Q Did you warn him before six o’clock that any- 10
thing he said must be voluntary? A. Not until the
statement was taken.

Q Did you tell him that anything which he said
would be used against him or could be used against
him? A Not until the statement was taken.

Q And that was around six o’clock? A. Yes.

MR HILLMAN: If your Honor please, I object to
any statements made before 6.15.
20

MR EASTWOOD: If your Honor please, I am
?ﬁn seeking to introduce any statements before this

THE COURT: Do you desire to present any testi-
& to whether or not the statement made af-
ter six oclock was voluntary?

MR HILLMAN: I want to hear about that.

30
HE COURT: You have just examined him
about that?

MR HILLMAN: Yes; until 6.15.

THE COURT: Now, then, if you want to examine
him about that, go ahead.
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BY MR. HILLMAN:

Q Now then, did you make any threats against
either of these men? A. No, sir.

Q Did you or any of the other troopers in your
presence tell him you would throw him through the
door? A. No, sir.

Q. You are laughing about it? A. That sounds
ridiculous.

Q. You didn’t make any threats? A No, sir.

10 Q Did you tell him that it would be better for
him to tell you? A. No, sir.

Q You didnt say anything like that? A Ny
Sir.

. Now, at 6.15, what did you tell him? A
Asked him if he wanted to make a voluntary state-
ment.

Q. Yes; what else? A. And if he did, it nust be
made voluntarily, it must be of his own free will

Q Did you tell him anything else? A I tdd

20 him I wouldn’t promise him anything.

Q You told him that? A. Absolutely.

Q. Did you tell him what they were charged
with? A. Absolutely.

Q. What did you tell him they were charged
with? A. Charged with the murder of Herman
Eilers.

. Did you tell him—when? A. Yes, sir.
Q. When? A. On the night of October 7th

Q. Did you tell them it would be used agaist
30 them? A. Yes, sir.

BY MR. HEILBRON:

Q. Sergeant, when Hildebrand was brought *
the barracks—you say he was brought to t e
racks prior to the time young Ciemiengo
brought there? A. Yes, sir.
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Q And had been there for some time, but you

don’t know just when he was brought in? A. Yes,
SIr.
Q And from the time he was brought in or the
time you returned to the barracks, you were ques-
tioning Hildebrand with Ciemiengo, were you not?
A. Yes, sir.

Q And this questioning up to 6.45, up to that time
you had not made any statement to Hildebrand
warning him that anything he might say could be
used against him, and it must be voluntary— A I®
That’s right.

Q Up until the time he made the statement? A.
That is right.

Q That is correct? A. That’s correct.

Q And from the questions you asked prior to
the time he had made that statement, you had ob-
tained information from those questions which were
contained in the statements of the boys, which they
made later than 6.15 or 6.45? A. 1 didn’t under-
stand your question. 20

Q In other words, the information that you ob-
tained by questioning these boys prior to the mak-
ing of this statement was such information that was
contained in the statements that they afterwards
made, wasn’t it? A. Not the same information.

Q Prior to their making these statements, you
say that you charged them with the murder of Her-
man Eilers, did you not? A. Yes.

Q So that the information you elicited from
them prior to the making of these statements was 30
such that it would charge them with the murder of
Herman Eilers, wasnt it? A. Yes.

Q And up to that time you had not warned them
t at any statements that they made would be used
against them, that the statements had to be volun-
ary? A When I asked them if they Wanted to
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.make a statement, they were willing to make it and
I told them it must be voluntary.

Q That was around 6.45 or around that time in
the morning? A. Yes.

Q. Prior to that time and the questioning of these
young men, you had not said anything about any
statement that would be used against them which
must be voluntary? A. At that time we were gather-
ing information from all sources until we thought we
had enough on them, then we asked them if they

10 wanted to make a statement.

Q. Yes. In other words, the questions you asked
them prior to that time was information that you de-
sired, but you gave them no information up to the
time they made that statement? A. Well, they was
held under suspicion at that time. They were charg-
ed with murder then.

Q Nor was anything said to them concerning any
statement they made up to that time would be wsed
against them, and that it must be voluntary on their

20 part? A. They were questioned, they weren’t mak-
ing any statements.

Q. Do you call an answer to a question a state-
ment? A. We call a statement written statements.

Q. A written statement was the result of what you
had obtained to these questions and answers prior
to that time, was it? A. I didn’t get that question
right.

gQ. The written statement they made at 645 wes
the result of information you obtained from them

30 A. Not exactly from them—

Q. Prior to that time? A. Not exactly from
them. »

Q By questioning, isn’t that true? A No a
the information from them. We had informa im
coming from other sources.

Q ell, the information you got from these hoy
prior to the time they made the written sta ene
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was the information with which you in turn charged
them with the murder of this man? A. Not en-
tirely; no, sir.

Q The major part of it, wasn’t it? A. [ wouldn’t
say that.

Q The statement that was made was written
out, wasnt it? A. Typed; yes, sir.

Q Typewritten by one of the— A. Detectives.
' ghQ —of the members of your force? A. That’s
ngnt.

Q Who wrote the statement? A. Detective

on.

Q Anybody dictate it to him? A. Why, Cie-
miengo and Hildebrand.

Q Were you questioning them when you made
out the statement? A. Yes; I asked them questions
and then in the body—first, we told them to go ahead
with whatever they wanted to say in their own way
and then later we asked them questions.

THE COURT: Does defense counsel desire to of- 0O
fer any testimony in rebuttal?

MR HEILIBRON: Not at this time. I object to
the admissibility of the statement, because I think
it has been plainly shown that these young men were
apprehended and questioned largely without any
waming being given to them and the information
obtained, and then afterwards put in the form of
written statements, were of the same purport or ef-
eclas  questions and answers prior to that time,
an on that ground I object to the admission of any 30
written statements made subsequent to that time,
eing information elicited to the making of the writ-
en sa ement and on the ground that prior to that
e no warning was given to these young men. It

v6 voluntar3\ They were under arrest. It

ohiS ¢ °u” e own “ree will. On that ground I
ec o the admission of the statements.
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THE COURT: The Court will admit any state-
ments made after the defendants were warned.

The defendants pray an exception to this ruling
of the Court. Exception allowed; let it be sealed
and it is signed and sealed accordingly.

FRANK A. HENDRICKSON,

Judge.

MR. HILLMAN: Just one question. Does your
10 Honor rule that they were sufficiently warned?

THE COURT: The Court rules that the state-
ment was voluntary.

MR. HILLMAN: Your Honor will allow ne an
exception?

THE COURT: You may have an exception.

20 The defendants, Jacob John Ciemiengo, and
George Herman Hildebrand, pray an exception to
this ruling of the Court.

Exception allowed; let it be sealed, and it is sign

ed and sealed accordingly.
F A. HENDRICKSON,
Judge.

Q  As I understand it, Sergeant, the statements
30 were made somewhere around 6.45 A M., and t a
prior to that the two defendants had been questione
at intervals and at times there was as much as an
hour or an hour and a half intervening before one
of them would be questioned. A. Yes, sir.
Q. And during that time were they given any cg
arettes or refreshments? A. They were give*
sandwiches and coffee about four o’clock, there wa
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ocoffee brought up and sandwiches and then in the
moring they were given breakfast, they had break-
fast with me and the rest of the officers at the same
table with us.

Q At the time the statements were taken at 6.45
as you stated, they were warned, as you have testi-
fied were those statements reduced to writing? A
1 beg your pardon.

Q Were those statements written statements?
A Yes.

Q How were they taken? A. They were typed
on the typewriter.

Q Who typed them? A. Detective Lambert-
son.

Q Were Hildebrand and Giemiengo both pres-
ent when both of their statements were taken, after
the warning given them that you testified to? A
They were.

Q I show you a statement dated October S8th,
1935, consisting of three typewritten pages and ask

10

you what that is? A. This is the statement of 20

Jacob John Giemiengo.

Q Whose signature appears on the statement?
A It appears of Jacob John Giemiengo and wit-
nessed by me and Trooper Gaisse and Detective
Stockburger.

Q Where does the signature of Jacob John Ciem-
lengo appear? A. On every page of the statement.

Q Before the statement Was signed by Ciemi-
engo, was it read through to him or did he read it?

He read it himself.

NR. EASTWOOQD: [ offer the statement in evi-

MR- HITXMAN: Object.

MR. HEILBRON: Object.

30



156 Andrew Zapolsky—Direct

THE COURT: It will be admitted and an excep-
tion allowed.

Let it be sealed.
FRANK A. HENDRICKSON,

Judee.
(Statement marked in evidence Exhibit S-16)

Q. Will you read the statement, please, Detective
10 Zapolsky?

THE COURT: Do you have another copy so that
counsel might check off that it was read properly?

MR. EASTWOOD: Yes.
(Copy of statement supplied defense counsel.)

A. “Columbus, New Jersey, October 8th, 193
20645 A. M. 1, Jacob John Ciemiengo, aged sixteen
years, of Cedar Lane Road, R. D. No. 1, Bordentown,
New Jersey, do make the followling voluntary state-
ment of my own free will and accord without fear,
threat, or promise of reward, knowing that same can
be used against me in court.

This statement is being made in the presence o
Sergeant A. Zapolsky, Corporal H. Lambertson, De-
tective H. Stockburger, Trooper Caisse, of the New
Jersey State Police and also in the presence o

30 George Herman Hildebrand of Columbus-Burling
ton Road, R. D. No. 1, Bordentown, New Jersey.

Q. What is your full name? A. Jacob on
Ciemiengo.

Q. How old are you? A. Sixteen years.

Q. Are you living with your parents at the a ov
address? A. Yes.
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Q Jacob, you are being charged with the mur-
der of Herman Eilers, are you willing to give us a
voluntary statement, knowing that you have been
warned of your right, that you don’t have to say any-
thing that you don’t want to? A. Yes.

Q Now tell us in your own words just what you
did, what you know, and who was with you when
you committed this crime. A. 1 do not know how
long ago we first thought of this thing. “How long
ago was that, George.”

10

MR HEILBRON: Object to that, your Honor,
please.

THE COURT: Isn’t that what the statement said?
WITNESS: Yes, sir.

MR HEILBRON: Yes, but anything that might
have been in there regarding matters prior to this
will have no bearing on the case. 20

THE COURT: It is part of the statement and will
be admitted.

MR HEILBRON: Your Honor will allow me an
exception?

HE COURT: You may have an exception.

The defendants, Jacob John Ciemiengo and 30

xeorge Herman Hildebrand, pray an exception to
this ruling of the Court.

Exception allowed; let it be sealed, and it is signed
and sealed accordingly.

FRANK A. HENDRICKSON,
Judge.
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A. He asked George, “How long ago was that,
George?” and then the answer by George Herman
Hildebrand, “Some time—

MR. HEILBRON: Object.

MR. EASTWOOD: That is in the statement, your
Honor please.

THE COURT: How can Hildebrand be charged
10 with that.

MR. EASTWOOQOD: Hildebrand was present and
they were both present at the same time and Gem-
engo signed this statement.

THE COURT: I don’t see how this reference to
Hildebrand can be incorporated in this statement.

MR. EASTWOOD: Hildebrand was present and

20 Ciemiengo turned to him and asked this question

and it was put in the statement. It is signed by
Ciemiengo, as part of the statement.

THE COURT: Was not the statement made ques-
tion and answer?

MR. EASTWOOD : Yes.

WITNESS: Yes, he was asked questions and he
30 turned around to Hildebrand and asked ‘“How long
ago, was that?”

MR. EasTwooOD: He asked his co-defendant

that question and Hildebrand answered. see
to me that is necessarily part of the statemen .
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THE COURT: I don’t see how Ciemiengo would
be charged with Hildebrand’s answer. You may
read it in the statement for the continuity, but it is
not evidential as against Hildebrand.

MR EASTWOOD: I think your Honor is right
on that.

A (Continued.) A few months ago George Hil-
debrand and I were figuring on getting some money.

MR HEILBRON: Object on the same ground as
already stated. It has no bearing on what Ciemiengo
may have said.

THE COURT: This is Giemiengo’s statement,
anything he said or had in his mind-----

MR HFEILBRON: What is stated here cannot
bind the defendant Hildebrand.

MR EASTWOOD: Your Honor piease, I don’t
agree with the theory of the law, with Hildebrand
present. As I understand the law, when a co-defend- 20
ant is present when a statement is made, and he does

not repute or deny such statement, I think he is
bound by it.

THE COURT: I will allow it.

MR HEILBRON: And your Honor will allow me
an exception?

HE COURT: You may have an exception.

The defendants, Jacob John Ciemiengo and

eorge Herman Hildebrand, pray an exception to
this ruling of the Court. pray P

Exception allowed; let it be sealed, and it is signed
and sealed accordingly.

FRANK a . HENDRICKSON,
Judge.

Noew Jersey
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A (Continued.) A few months ago George Hil-
debrand and I were figuring on getting some money
and so we thought we would holdup Herman Hilers.
About six weeks ago George Hildebrand and I were
intending to holdup Herman Eilers. We went to his
place by walking across fields, and I had a 2-ali-
bre revolver that my father gave to me. Suddenly
we got to Herman Eilers’ house and seen we couldnt
hold him up because we were afraid of getting shot,
knowing that he had a shot gun. So we tumed

10 around and started back to home.

Last night, Monday evening, October 7th, 1935
about 6.00 o’clock I had supper at my home and gt
in the car and went over to get George Hildebrand,
who works at Scattergoods, on Columbus Stone
Road. George came out of the house to the car, gt
in the car and we drove about a mile through Cedar-
lane where we stopped in the woods and talked it
over about holding up Herman Eilers. George and
| planned to get some money. We was going to

20 shoot him so he couldn’t recognize us. I had my 2>
calibre revolver “Young America” with me and it
had three bullets in it, so we finally drove up to Her-
man Eilers place and got out of the car, went in the
house by opening the kitchen screen door and house
door, leading into the kitchen. I took my gun ot
of my pants pocket and put it in my right
led the way into the house, and George was in bac
of me. We were in the doorway and then er
man Eilers coming out of the room towards s.

30 walked up to Herman Eilers and then I tried to o
him up. I shot Herman Eilers in the chest an~f m
the head and he dropped to the floor. George 1 ®
brand reached down and went through his poc e
while Herman was kicking on the floor. T enw
thought we would better move along in case o e
caught. We started for Burlington to go 0
Schlams Baker shop on Broad Street. We sop
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on our way to Burlington and met Baird Malseed
and Norman Abrams who were parked along the
road in an automobile, about four miles from Bur-
lington. We talked to them for about five minutes
and then went to Burlington. When we shot Her-
man Eilers we did not get any money from his pock-
ets, and George tried to borrow ten cents from Baird
Malseed, but he didn’t have it. So we went in town
and got our bread and cigarettes and come back
hone to Joe Giemiengo’s house. When we got home
ve talked for an hour and then George got ready to 10
go home. So I took him home and come back and
put my 22-calibre revolver in the bureau drawer in
the dining room and then went to bed.

Q When you planned to hold up Herman Eilers
did you think he had a large sum of money on his
person or in the house? A. Yes, Mr. Richardson an
insurance man came to my father’s house to collect
insurance. He could not change a twenty dollar
bill so we went to Herman Eilers house (Richard-
son and I.) Herman changed the twenty dollar bill 20
and I saw a roll of money in his wallet and I thought
['would try to get some of it.
~Q Where does Mr. Richardson live? A. Bur-
lington, N. J.

@ Is this the revolver you used in killing Her-
man Eilers? (Sgt. A. Zapolsky showing Jacob Ciemi-
engo 22-calibre Young America Double Action Re-
volver, Number 25579.) A. Yes, that is the gun I
used, and it was given to me by my father about a
year ago. 30

Q Jacob you told us you shot Herman Eilers
wice, once in the chest and once in the head. /This
revolver shows it has three exploded shells in the
chamber, what happened to the third shot? A. It
S dexploded during the excitement. I think it went

Q How is it you had only three shells in the re-
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volver? A. 1 didn’t have any more to put in.

Q. What distance was you from Herman when
you fired the shots? A. Within three feet of hm

Q. Did Herman at any time get his hands on the
revolver? A. No.

Q. At the time of the shooting of Herman Hilers
where was George Hildebrand? A. George Hilde-
brand was alongside of me close to the door.

Q. Did you touch the body of Herman Hilers
after he had fallen to the floor? A. No.

10 Q Did you witness George Hildebrand search-
ing pockets of Herman Eilers while he laid on the
floor after he had been shot? A. Yes.

Q. Did George Hildebrand tell you that Hemmen
Eilers had no money on his person? A Yes.

Q. When had you and George Hildebrand nade
the final arrangements to hold up Herman Hlers?
A. On Monday afternoon, October 7th, 1935, about
quarter after four, while I was visiting George Hilde-
brand at the Scattergood’s Farm, I told George that

201 would be up in the evening as it would be a good
time to holdup Herman Eilers and get the noney.

Q. Did George Hildebrand agree to accompany
you on this holdup? A. Yes.

Q, How long have you known Herman Eilers?
About four and a half years.

Q. Did you have knowledge of Herman H es
having large sums of money either in the house a
carried on his person? A. Yes.

Q. How long have you known George Hide-

30brand? A. About three and a half years.

Q. Have you ever had any quarrels with Geage
Hildebrand? A. No. ’s

Q. Did you ever have a quarrel or any rou
with Herman Eilers? A. No.

Q. Are you any relation to George Hilde ra

A. _No. . th
Q. Does George Hildebrand keep company
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your sister Blanche Giemiengo? A. Yes, for about
seven months.

Q How long has George Hildebrand worked at
Scattergood’s? A. Over a year.

Q Did George Hildebrand ever work for Her-
man Filers? A, Yes, in 1932, on Eilers’ Poultry
Farm.

Q Do you know whether or not George Hilde-
bAranI(\iIO had any ill feeling toward Herman Eilers?

Q About how often would you visit Herman Eil-
ers? A Every couple of weeks, we would also
play cards at his home, and he would drive my fath-
ers car and I would accompany him, as I had no
license.

Q Had you ever planned to hold up Herman Eil-
ers along the highway while you accompanied him
in your father’s car? A. Yes, about a year ago |
was planning a fake holdup, where I would shoot
Herman Eilers and let it look like a real holdup.

10

N)Q Have you ever been convicted of a crime? A. 20

~ Have you ever been committed to any State
Institution? ~A.  No.
Q During your incarceration at the Columbus
ate Police Barracks have you been threatened, or
received any promises of immunity to give this
statement? “A. No.
Q Are all the aforementioned questions an-
swere correctly to the best of your knowledge? A.

Signed,
JACOB JOHN CIEMIENGO.”

Witnesses :
A. Zapolsky,
Tr-Fels Caisse,
H. Stockburger.

30
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Q. I show you a document consisting of three
pages of typewriting dated Columbus, New Jersey,
October 8th, 1935, and ask you whether that is the
statement to which you have referred that you took
from George Hildebrand? A. Yes, sir, that is the
statement of George Herman Hildebrand.

Q. Was that statement taken after the one that
was taken from Ciemiengo? A. Yes, sir.

Q What time was that statement taken? A
845 A M

10 Q. Was Hildebrand present during the time that
the statement you have just read of Ciemiengo’s was
made. A. Yes, sir, and Ciemiengo was present
when Hildenbrand’s statement was taken.

O. Is that the statement taken from Hildebrand?
A Tt is.

Q. Does a signature appear thereon? A (h
every page.

Q ere you present when he signed it? A 1
was.

20 Q. Were you present when it was taken? A
Yes.

MR. HEILBRON: The same objection, your Hon
or please, as to the admission of the other statement.

THE COURT: 1 assume, Mr. Eastwood, that the
testimiony on cross examination of this witness as to
whether this statement and the other was voluntary
covered this statement pretty thoroughly, didnt it.

30
MR. EASTWOOD: I understand it did.

THE COURT: Is that your recollection, that your
cross examination of this witness applied to
statements.

MR. HEILBRON : Yes.
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MR HILLMAN: Yes.

THE COURT: The Court will make the same rul-
ing that this statement will be allowed in evidence
as voluntary.

MR HEILBRON: Your Honor will allow me an
exception?

THE COURT: You may have an exception.

The defendants, Jacob John Ciemiengo and 10
Herman Hildebrand, pray an exception to
this ruling of the Court.

Exception allowed; let it be sealed, and it is sign-
ed and sealed accordingly.
FRANK A. HENDRICKSON,
Judge.

MR EASTWOOQOD: I offer in evidence this state-
ment signed by George Hildebrand. 2q

THE COURT: It may be marked in evidence.
(Statement marked in evidence Exhibit S-17.)

Q Sergeant Zapolsky, I show you a statement
you have identified as that made by George Herman
Hildebrand, marked Exhibit S-17, and I ask you
w ether that statement was either read to Hilde-
brand or read by him before he signed it? A. It
was read by him. 30

Q- Will you proceed to read it, please? A. 1,

eorge Herman Hildebrand, aged 26 yrs., of Colum-

ws urlington Road, R. D. No. 1, Bordentown, N. J.,

0 ma e the following voluntary statement of my
wn ree will and accord, without fear, threat or
romise of reward, knowing that same can be used
against me 1n court.
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This statement is being made in presence of Sgt. A
Zapolsky, Gpl. H. Lambertson, Det. H. Stockburger
and Tpr. Caisse of the New Jersey State Police, and
Jacob John Ciemiengo, of Cedarlane Road, R D Na
1, Bordentown, N. J.

Q.  What is your full name? A. George Her-
man Hildebrand.

Q How old are you? A Twenty-six (%)
years.

Q. Where were you born? A. Freiburg, Ga-

10 many.

Q. How long have you been in this country? A
Seven (7) years.

Q Did you enter the United States legally? A
Yes.

Q. Are you a citizen? A. No.

Q Where do you live at the present time? A
Mr. E. R. Scattergood’s farm, on Burlington-Colum-
bus Road.

Q. George you are being charged with the mur-

20 der of Herman Eilers, are you willing to give ws a
voluntary statement, knowing that you have been
warned of your rights, that you don’t have to say
anything if you don’t want to? A. Yes.

Q. Now will you tell us in your own words what
you did and whom you were with in committing
this crime? A. In the middle of the summer, afew
months ago I decided to steal some money from Her-
man FEilers. I told “Jack” Ciemiengo about it an
one night about two or three months ago we wernt

30 down to his house. (Herman Eilers.) We figured m
going inside the house to get the money, as I knew
Herman Eilers had money in his house and came
a large amount of money in his pocket. When we
got down to Herman FEilers house we changed ar
mind about it and went back home. At that time we
knew Herman Eilers was away, and we were scare
he would come home and find us in the house.



Andrew Zapolsky—Direct 167

Q On how many occasions did you discuss the
plans with Jacob Ciemiengo about holding up or
robbing Herman Eilers? A. About five times.

Q Will you tell us in detail about the five dis-
cussions you had with Jacob Ciemiengo about getting
nmoney from Herman Eilers? A. Four of the five
times we wanted to get the money when he was
away. The other time we thought maybe to go into
the house at night when Eilers was sleeping and try
to get the money.

Q Were you with Jacob Ciemiengo on Monday
night, October 7th, 19357 A. Yes.

Q Where did you meet Jacob Ciemiengo? A.
At Scattergood’s farm where I work.

Q At what time did you meet Jacob Ciemiengo?
AMAbout quarter after or twenty minutes after six

Q Did he come there with his car? A. Yes.
Q Did you accompany him in his car on any trip
that night of October 7th, 1935? A. Yes.

10

Q What time did you leave the Scattergood 20

Farm? A Around twenty after six P. M

Q Now tell us in your own words just what took
p ace after you left the Scattergood Farm with Jacob

lemiengo in his car? A. It was about fifteen or
twenty minutes after six P. M we drove away from

e Scattergood Farm towards Herman Eilers Farm.
We stopped on Cedarlane in the woods about half
way etween Scattergood’s and Eilers’ farms. While
sopped, we talked over what we were going to do.

ep anned to go into Herman Eilers house and rob 30

Im 0 "is money and if he showed any resistance,
we were going to shoot him. Jacob Ciemiengo at this
jme od me that he had his gun with him. From

ere we went down to Herman Eilers’” house. We
fi it0  yard got out of the car and went up

& P°rck s*eps. Jacob Ciemiengo opened the
een oor and house door and I held the screen
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door open. Herman Eilers started to come out of the
other room into the kitchen and walked towards s
as we were standing in the kitchen door. When ke
got about three or four feet from us Jacob Gemiengo
aimed his gun at Eilers and fired it three times. Her-
man Eilers dropped down on the floor and then I
went through his pockets searching for money. J
didn’t find any money so we went out to the car and
then left. We then drove along the Columbus-Bur-
lington Road and met Baird Malseed and Nomman

10 Abrams, who were parked along the road in an auto-

mobile about four miles from Burlington. We talk-
to them about five minutes and I tried to borrow ten
cents from them to buy a pack of cigarettes. They
did not have any money, so we continued on to Bur-
lington. Jacob Ciemiengo wWEnt to Schlams Baker
Shop on Broad Street and got some bread. I then
went to Miller’s Cigar store and bought a pack of
“Wings” Cigarettes paying for them with a nickel
and a five cent stamp. We returned to Ciemiengos

20 house direct from Burlington, getting there about

twenty minutes to eight P. M We sat there and talk
ed for a while and then Jacob Ciemiengo drove ne
back to the Scattergood farm where I went to bed

Q. Is this the gun Jacob Ciemiengo used to shoot
Herman Eilers? (Sgt. Zapolsky showing Hildebrand
22-calibre “Young America Double Action revolver,
Number 25579.) A. Yes.

Q You say you heard three shots fired i in"er
man Eilers” house? Describe the shots to the bes

30 your knowledge? A. 1 saw Ciemiengo lift t e

and point it at Eilers chest and shoot. FEilers ®
dropped down a little bit and he shot again,
then dropped to the floor and I heard another sn
fired, but I did not see where that shot went.

Q How long have you known Herman J
and where did you make his acquaintance. <« "
known him for three and a half years. Inie
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a farm owned by George Priedel at Columbus-Hed-
ding Road, just outside of Columbus. While work-
ing there we became acquainted and he used to take
ne out in his car and take me to the movies. After
about six months Herman Eilers didn’t like it there
any more so we decided to go back on his place and
start raising chickens. We made an agreement that
he put up the money and I would do most of the
work and if there was any profit we would share fif-
ty-fifty. 1 stayed there about five or six months and
he never paid me any money except forty cents a 10
week for cigarettes, so I figured on leaving him. In
December, 1933, 1 got my job back with George
Priedel. After that I went to visit Herman Eilers
once in a while. I went to work for Mr. E. R. Scat-
tergood in September of 1934 and have worked there
from that time until now.

Q Did you have knowledge of Herman Eilers
having large sums of money on his person or in his
home? A Yes, I often seen him have large sums
of money while I was living with him during our 20
partnership.

Q Did you ever attempt to borrow any money
from Herman Eilers? A. Yes.

Q When? A Last spring (1935.)

Q Did you get this loan, and how much was it?
A Yes, two dollars.

Q Was this money paid back? A. Yes, I paid
back one dollar, and worked out the other dollar
carting wood.

Q- Was this the only money that was ever loaned 30
toyou by Eilers? A. Yes.

Q Had you ever attempted to make a loan of
money from Eilers at a later date? A. No.

Q If you had been successful in robbing Eilers
Wat did you intend to do with the money? A. 1

%)ante,d to get a suit of clothes and shoes and a coat
or winter fime
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Q. On your return from Burlington to Gemien
go’s home did you and Jacob discuss the shooting of
Herman Eilers. A. Yes.

Q. Did you or Jacob have any knowledge of Her-
man Eilers having died as a result of injuries receiv-
ed by shots fired by Jacob? A. No.

Q. During the shooting of Herman Eilers by
Jacob Ciemiengo did you witness any attempts nade
by Herman Eilers to wrestle the gun away from
Jacob? A. No.

10 Q What pockets did Herman FEilers usually keep
his money and valuables in? A. In the rear pants
pockets.

Q. When you searched Herman Filers for mon-
ey, what pockets did you go into? A Just the two
rear pants pockets.

Q In accompanying Jacob on this holdup you
were aware that it may be necessary to take Her-
man’s life to avoid both you and Jacob being identi-
fied? A. Yes.

20 Q You accompanied Jacob on your own free
will, without any fear, force or threats? A Y

Q. Neither you or Jacob were under the influence
of any intoxicating liquors or drugs? A. I wasnt,
I don’t know about Jacob.

Q. You have known Jacob for about three years,
and did he appear to be mentally normal last even
ing, Monday, October 7th, 19357 A. Yes.

Q. Have you ever seen Jacob in an intoxicate
condition? A. Yes, once, during the summer o

30 1934 when we were at a party.

Q. Have you ever been convicted of a crime?
No, sir. L.

Q. This statement that you have just given is tre
truth? A. Yes, it is the truth.

GEORGE I—()IlligﬁﬁAN HILDEBRAI\VITDH-
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A Zapolsky,
H Stockburger,
A 'W. Geran,
Tp. Fels Caisse.

BY MR EASTWOOD :

Q Trooper, I again show you a revolver and ask
you whether or not that is the revolver that you
showed to Ciemiengo and Hildebrand at the time
you took these two statements that you have just re* 10
ferred to? A. Yes, sir; that’s the revolver.

Q Is that the gun that Ciemiengo identified as
being the gun that he fired at Eilers? A. Yes, sir.

Q And is it the gun that Hildebrand identified
as the one he had seen Ciemiengo fire? A. Yes, sir.

MR EASTWOOD: 1 offer it in evidence.

THE COURT: It will be admitted.
20
(Gun in question marked Exhibit S-18.)

BY MR EASTWOOD:

Q And is that the same gun that you testified
“rom *he bureau drawer in the dining room
d Ciemiengo’s house? A. Yes, sir.
Q And what did you do with the gun afterwards,
ergeant? A. 1 turned it over to Sergeant Shultz,
°t the Identification Bureau. 30

CROSS EXAMINATION.
BY MR HILLMAN:

“erSeanh y°u have been a state trooper for
W years? A" Yes, sir.
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Q. How long have you been stationed at Colum
bus? A. I have not been stationed at Columbus at
all.

Q. Where are you stationed? A. Trenton head-
quarters.

Q. And where is your home? A. Right in Tren-
ton.

Q. You lived there at the time? A My famly
does; yes, sir.

Q. What’s that? A. My family lives there and I

10 live there.

Q. Did you live there at the time you were ap-
pointed to the State Police force? A. No, sir; in
Pennsylvania at that time.

Q. Where in Pennsylvania? A. Shenandoah.

Q. In Shenandoah; then you were appointed to
the state force and came over to New Jersey? A
Yes, sir.

Q. Now, you say you arrived at the home of Her-
man Eilers about ten minutes after nine? A Abot

20 that; yes, sir.

Q. And did you observe anything about the prem-
ises there? A. 1 didn’t make any examination a
the premises, because while—when we amive
there —

Q. Did you go in the house? A. Yes; walked in
the house.

Q. Sece the kitchen there? A. Yes, sir.

Q. Was there a table there? A. Yes.

Q. Set for supper? A. What?

MR. EASTWOOD: If the Court please, I want to
interpose an objection to this line of examination
As I recall it, the witness was not questioned on any
matter of examination or observation at the oxe

THE COURT: 1 think it was outside that this
witness testified to.



Andrew Zapolsky—Cross 173

MR EASTWOOD: He testified, I think, to hav-
ing seen tire marks outside of the house and then
he was questioned as to the questions and the state-
ments. There is no examination so far as the in-
terior of the house was concerned by the state.

MR HILLMAN: He said he was in the house and
I want to find out what he saw in the house.

THE COURT: As I understand it, Mr. Hillman,
that is not proper examination. On his direct ex-
amination I don’t think he was asked anything about
the inside of the house and for that reason I will sus-
tain the objection.

The defendants pray an exception to this ruling
of the Court. Exception allowed; let it be sealed
and it is signed dnd sealed accordingly.

FRANK A. HENDRICKSON,

BY MR HILLMAN:

Now, did you see Chief Griffith? A. Yes, sir.

Q
% Did he have a newspaper with him? A. 1
didn’t see that.

MR EASTWOOD: That is objected to, if the
ourt please. There was no testimony of any con-
versations with any of the officers in the State’s case.

10

Judge.
8 20

THE COURT: He did not ask him about any con- 30

versation. He asked him if he saw a newspaper.

MR EASTWOOD: Nor was there any testimony
e state s case concerning a newspaper.

THE COURT: I will permit it to save time.
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BY MR. HILLMAN:

Q. Did you see a newspaper in Mr. Griffith’s pos-
session? A. No, sir.

Q. Did you take the newspaper from his car? A
No, sir.

Q. I think you said in your direct examination
that while you were having these men questioned
that you went out and checked up on some things?
A Yes.

10 Q Did you go to Camden? A. Where?

Q Camden? A. No.

Q. Did you to go to Philadelphia? A No

Q. That night or any other time? A Oh, [ wes
in Philadelphia the other day.

Q. T know. Did you go there and visit Gemien
go’s sister in Camden? A. 1 did.

Q. When was that?

MR. EASTWOOD: That is objected to, if the
20 Court please, as not being within the scope of the
state’s examination.

THE COURT: I will permit it to save tine. I
don’t think it makes much difference.

THE WITNESS: 1 am not positive of the date,
but I think it was on the 9th of October.

BY MR. HILLMAN:

30 q_ And you went down there and you questioned
her, did you not, as to where Ciemiengo was on wun
day night?

MR. EASTWOOD : That is objected to. The state
certainly cannot be bound by any statement or qu*
tions .that this witness may have asked any o
person or persons.
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MR HILLMAN: He said he went down there and
questioned her as to Ciemiengo’s doings the day be-
fore this.

THE COURT: I will sustain the objection and al-
low an exception.

The defendants pray an exception to this ruling of
the Court. Exception allowed; let it be sealed and it
is signed and sealed accordingly.
FRANK A. HENDRICKSON, 10

Judge.
BY MR HILLMAN:

di((ig Did you see this lady (indicating) ? A. 1

Q In Philadelphia? A. Yes, sir.

Q Who was with you? A. Detective Horn of
the New Jersey State Police and a Philadelphia offi-
cer; I don’t recall his name now.

Q. Was she living in Philadelphia at the time? 20
A Yes.
di(? Did you question her about this case? A. 1

Q Now did you go to see his other sister living in
Camden, this lady here (indicating) ? A. No, sir;
I didn’t.

Q You did not go to see her? A. No, sir.

Q Inotice one of these statements is at 6.45 A M
an the other at 845 A. M Did it take two hours to
g one down? A Well, we had breakfast in the 30
meantime.

Q Is that the first meal? A. No; we had coffee

sandwiches around 4 o’clock and then we had
sone cigarettes and stuff.

. R o . i
q, 94%1 S?ens,ysilrl. adjourned for breakfast, I pre
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Q. Are the answers that are written down here
just as they gave them or did you frame the an
swers? A. They answered them themselves.

Q. You did not frame the answers? A No, sir.

Q. Are you sure? A. Absolutely.

Q Anyone else there frame the answers for
them? A. No, sir.

Q. Now, you have testified concerning this re-
volver, that you found it in the drawer of the bureau
in the dining room? A. Yes, sir.

10 q. Was it covered up with anything or just lay-
ing there? A. Yes; there was a lot of odds and
ends in there, papers and stuff, and it was under the
paper.

. Underneath? A. Yes, sir.

Q. And did you form any opinion as to when it
had last been fired? A. I couldn’t say when it was
last fired, but it was freshly fired. You could snell
the odor of powder on it.

Q Was there anything else about it? A Noth

20ingelse.

%}. Where did you smell that powder? A Right
in the house there.

Q. I know— A. From the barrel.

Q. From the barrel? A. Yes.

Q. Did you examine it to see whether there was
any powder in there? A. 1 didnt touch any
didn’t do any further examination of it.

Q. You just sniffed at the barrel? A Yes.

Q And you smelled the powder? A Yes, an

30 then I passed it on to—

o you know how long the odor of pow
will remain in a weapon after it has been fire
That I couldn’t say.

There was nothing there to enable you oj
positively when it was fired? A 1 cou
exactly when it was fired.

b
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Q When did you see it? A. When I first pick-
ed it up?

Q Yes. A In Ciemiengo’s home.

Q When? A Between 145 and 1.50 on the
morning of October 8th.

Q And that is when you smelled the powder? A.
Yes.

Q Know anything about revolvers, trooper? A.
Well, I know enough to use them.

Q Is this a powerful shooting revolver? A. As
far as that goes, I am not an expert on revolvers. 10

Q All right, then, if you are not an expert. I
thought you said you were. Do you know anything
about power—the shooting power of pistols or re-
volvers? A. No, sir.

BY MR HEILBRON:

Q Sergeant, when you went to the Ciemiengo
house, did Mr. Ciemiengo get the gun for you and
hand it to you? A. No, sir. 20

Q "ou went to the bureau yourself? A. Right
to the spot where I was told it would be, and I picked
it up myself.

Q During the course of your questioning the de-
endants Hildebrand and Ciemiengo, prior to the
tine they made the statements, did you ask them
a’out their whereabouts on Sunday evening? A.

You questioned them as to where they had
by TR s Y

Q What they had done on Sunday? A. Yes.
v- And why did you do that?

30

EASTWOOD: That is objected to, if the
' r Pease why he did it. That is a conclusion,

lionI.8 * ? course’ is not bound by any conversa-
a **% witness may have had in asking ques-
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tions. He can testify to what he said and what he
did, but he certainly can’t say why he did it. That
is a conclusion for the jury to reach.

THE COURT: I will permit it to save time.
THE WITNESS: It was my duty to do so.
BY MR. HEILBRON:

10 Q It was your duty to do so. Well, had ym
formed an opinion that the killing of Herman Hlers

was done on Sunday?

MR. EASTWOOD: That is objected to. Certain-
ly the state cannot be bound by any conclusion that
this witness reached.

THE COURT: I will sustain that objection.

20 BY MR. HEILBRON:

Q. You carefully questioned them, however,
about their movements on Sunday, October 6th, as
ed them where they had been and took down e
names of the persons that they told you they sawm
Sunday, October 6th?

MR. EASTWOOD: That 1S objected to, if tjje
Court please, because of the characterization
30 counsel. Now, he can ask him what he ques io
them concerning, but I must object to his as i
“Did you carefully question them?”

MR. HEILBRON: 1 will reframe the question.

THE COURT: Reframe the question, M. Ha
bron.
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BY MR HEILBRON:

Q Sergeant, you questioned them about their
whereabouts on Sunday and Sunday night, the two
defendants? A. Yes, sir.

Q And you asked them for the names of persons
whom they saw on Sunday? A. Yes, sir.

Q And you noted those names and addresses?
A Tdd

Q And you visited those persons? A. When?

Later. A. Later, yes; some of them—not all 19
of them.

Q You visited some of them. When did you say
you visited Jacob Ciemiengo’s sister, do you recall?
A Tbelieve it was on the 9th of October.

Q On October 9th? A. Yes.

Q When did you notify the prosecutor’s office of
this murder? A. The prosecutor’s men were there
when we arrived at the scene.

Q I beg your pardon? A. The prosecutor’s
men were there when we arrived at the scene. 20

Q- At the scene of the— A. Murder.

Q Did you ever notify them? A. No, sir.

RE-DIRECT EXAMINATION.
BY MR EASTWOOD:

HH “er§eant you question Ciemiengo and
Hildebrand as to where they were on the night of 30
October 7th? A. Yes, sir.

Q Did you ascertain from them the names of

E{cl%/%ﬁ%ong thellt ci[iléfy had seen on the night of Octo-

AU *ake statements of the persons whose
Se £ave y°u as the ones they had seen on the
0 ctober 7th? A. 1 didn't take the state-
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ments myself, but the statements were taken by
members of our department.

Q. And were those the names of the persons they
said they had seen on the night of October 7th? A
Yes, sir.

Q. In the statements of Hildebrand and Gem-
engo that have been identified by you, this gun was
referred to by name, I believe, wasn’t it? A Y
Sir.

Q. Before you went to get the gun were you told

10 by Ciemiengo what name, if any, was on the gn?
A. “Young America”.

Q. Is that the name on the gun (indicating) ? A
Yes, sir; that is the name on the gun.

Q. What calibre is it? A. .22

RE-CROSS EXAMINATION.
BY MR. HILLMAN:

20 Q Did he tell you what the number of the re-
volver was? A. No, sir; I took the number down
myself.

FRED SHULTZ, recalled.
DIRECT EXAMINATION BY MR. EASTWOOD:

Q. Did you make any examination of the hone
30 of Herman Eilers in an attempt to locate the t ir
bullet? A. Yes, sir.
Q. Did you find the third bullet anywhere.

q. Where did you find it? A. That bullet was
in the wall of the dining room down near the o.
It was on a direct line from the kitchen.
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Q And as related to the kitchen was there any
opening of any kind from the point or place where
the bullet was leading into the kitchen? A. Yes,
sir, there was a doorway.

Q I show you Exhibit S-6, Sergeant, and I am
wondering if you would step down here and point
out to the jury where you found this other bullet?
A (Witness complies.) The bullet was right
down near the base board (indicating on photo-
graph.)

BY A JUROR:

Q Is that the kitchen on this side? A. This is
the kitchen back here and this is the living room.

BY MR EASTWOOD:

Q Can you point out whether this picture shows
where the body of Herman Eilers laid. A. The
body of Herman Eilers was back in here, it does not 20
show in this picture.

Q_ Does it show' there? (offering another pic-
tue) A Yes, sir.

THE COURT: What is the number of that pic-
ture, M. Eastwood?

M EASTWOOD: Exhibit S-2.

body” Is the witness pointing out the

v «s'sir pointing out the body

wav 1’Ch”nue”-) Back in here would be the door-

t&gg “{0 WIhetPe the bullet was 1 orlrllﬁd.and this - goes
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Q. As related to the position where Eilers’ body
was and the place where you found the bullet in the
wall, what kind of line was that? A The bullet
would have been lower.

Q I am referring now to the line or angle a
which you face the room where the bullet was found
in the wall, standing at the kitchen door at the point
or place where Herman Eilers’ body was, what
would be the direction? A. It would be a straight
line.

10 Q Assuming you are standing where the body of
Herman Eilers is in that picture and looking toward
the wall where the bullet was found, will you indi-
cate the direction? A. The door would be here and
the bullet in the wall right here, (indicating m
photograph.)

Q. And the door between the two was the open-
ing on a direct line, was it not? A., Yes, sir.

Q. Did you make any identification of this bullet
when you took it out of the floor. First, let me ask

20 you, did you remove it from the wall? A Yes, si.

Q And from the point or place you have indicat-
ed? A. That is right.

Q. What, if anything, did you do with it after-
wards? A. Iplaced it in a box immediately.

Q. Is that the box you have in which you placed
it? A Yes, sir.

Q Will you open the box, please, and state
whether or not the bullet contained therein iste
one you removed from the wall? A It is.

30 MR. EASTWOOD: 1 offer the box and the con

tents in evidence.

THE COURT: It may be admitted.

(Box marked in evidence Exhibit S-19.)
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Q Sergeant, I show you Exhibit S-14 and Exhibit
S15, previously identified by Dr. Conroy as the two
bullets he removed from the body of Herman Eilers,
and ask if you saw them before today? A. Yes, sir.

Q When and where did you first see them? A.
I saw them as they were removed from the body of
the victim at Slack’s morgue.

Q Did you receive possession of them? A. I

Q From whom? A. From Dr. Conroy.

Q Have they been in your possession since that 10
time? A They have been in my possession ever
since that time up until last Friday.

Q What did you do with them last Friday? A
I turned them over to Mr. Matthews, who is connect-
ed with the firearms section of the State Bureau of
Identification.

Q Do you know what he did with them? A
He took them—

Q Do you know of your own knowledge wihat he
did with them? A. No, I didn’t go with him. 20

Q Then you don’t know of your own knowledge?

A No, sir, [ only know what he told me.

Q- Is Mr. Matthewis in court? A. He is, yes.

Q Did you receive them back later? A. No, sir.

Q Will you look at those bullets, Sergeant, and
state whether or not they are the bullets that were

elivered to you by Dr. Conroy after having been re-
moved from Herman Eilers’body? A. Yes, sir.

Q Ishowyou what purports to be a 22-calibre re-
wver with the name “Young America, double ac- 30
mn, on it marked Exhibit S-18 and ask if you have
seen that before today? A. Yes, sir.

. When and where did you first see it? A. 1
received that gun from Sergeant Zapolsky on the
moming of October 8th.

Q Has it been in your possession since that time?

A Up until last Friday—
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Q Do you know of your own knowledge what
was done with it, at that time? A. Yes, it was tum-
ed over to Mr. Matthews.

Q, And has it been in your possession since that
time? A. No.

CROSS EXAMINATION.
BY MR. HILLMAN:

10 Q When did you discover this bullet? A
Which one do you have reference to?

Q. The one that was imbedded in the wood work
there. A. That was discovered on October 9th.

Q. You took it out of the wood work on October
9th? A. Yes, sir.

Q. Did you take it out as soon as you discovered
it? A 1did

Q. You didn’t see it in there before? A No, sir,
it was pointed out to me by Trooper Welsare.

20 Q. Andyou didnt find it. A. No, sir.

Q. Did you notice anything else about the house
when you were there making this investigation? A
I don’t understand that question.

Q. Did you notice the conditions there in the
house, while you were making your investigation?
A. 1 didn’t look around the house much.

Q How long were you in there? A 1 was in
there on several visits.

Q  When were you first there? A The ng

30 of October 7th.

Q. How long were you there then? A Fifteen
or twenty minutes. »

Q. Did you make any observation of the house.
Ar Not especially.

Q. Did you examine the furniture? A No, si.

Q. Did you examine the lamp? A No, sir.

Q. Did you examine the stove? A No, sir.



Alfred Matthews—Direct 185

Q Did you examine the table? A. No, sir.

Q What did you observe? A. 1 took these
photographs and left.

Q You just took these photographs? A. That
is all.

Q You didn’t touch the body? A. No, sir.

Q Did you see Mr. Griffith there? A. I didn’t
know Mr. Griffith at that time.

Q You know him now, did you see him there?
A Tdidnt see him there. There were quite a few
people there. 10

Q Did you see a newspaper in Mr. Griffith’s pos-
session? A. No, sir.

Q Did you take the newspaper away? A. 1 did
not.

Q Sergeant, what is the character of your work
in the State Police Department? A. Our line is
identification work and takes in photographs and

finger prints.
MR HILLMAN: That is all. 20

MR EASTWOOD: That is all.

ALFRED MATTHEWS, a witness produced on be-
alf of the State, being duly sworn according to law,
upon his oath testified as follows:

DIRECT EXAMINATION BY MR. EASTWOOD: 30

Q M. Matthews, are you connected with the New
Jersey State Police? A. 1 am, sir.

St Department of the New Jersey
ate Police are you connected? A. 1 am employed

e irearms section, Bureau of Identification, sir.
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Q. I show you a revolver with the name “Young
America, double action”, 22-calibre, marked Exhibit
S-18 and ask if you have seen that before today. A
Yes, sir, I have.

Q. And was it in your possession at any time? A
I received it from Sergeant Shultz last Friday.

Q. What, if anything, did you do with it? A I
was ordered to take it to Captain Jones, firearms ex-
pert in New York City.

Q. Did you take it to New York City to Captain

10 Janes? A. 1 did.

Q. Did you deliver it to him? A. T took it there.

Q. Have you had it in your possession since that
time? A. It was in my possession while he exam
ined it.

Q. Did you bring it away with you? A 1 dd
Sir.

Q. Has it been in your possession up to the trial
of this case? A. Yes, sir, I turned it over yester-
day.

20 6 You turned it over to whom? A To you, sir.

Q. Mr. Matthews, I show you Exhibits S-14, S-15
and S-19, and ask you whether or not you have seen
those exhibits consisting of three bullets before to-
day? A. 1 have, sir.

. When did you first see them? A They were
turned over to me by Sergeant Shultz on Friday.

Q. What, if anything, did you do with them?

I took them to Captain Jones, our firearms expert, in
New York City.

30 Q Were you there while he made the examina
tion of them? A. Yes, sir.

Q Were they out of your possession? A they
Were not, sir.

Q. Except during his examination of them.
That is the only time. .o

Q. And you were present when the examina 10

was made? A. I was, sir.
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Q You brought them away with you? A. 1 did,
SIr.

Q What did you subsequently do with them? A.
[ turned them over to you, sir.

Q When? A. Yesterday at noon, sir.

MR EASTWOOD: Cross examine.
MR HEILBRON: No questions.
MR HILLMAN: No questions. 10

(Recess to one-thirty P. M)

FRANCIS CAISSE, a witness produced on behalf
of the State, being duly sworn according to law on
his oath, testified as follows:

BY MR EASTWOOD:
20

Q You, of course, are a member of the New Jer-
sey State Police, are you, Trooper? A. Yes, sir.

Q How long have you been connected with the
New Jersey State Police? A. Six years.

Q Trooper, were you at the home of Herman
Filers on the night of October 7th, 19357 A. Yes,
SIr.

Q What time did you arrive there? A. About
a quarter to eight.

Q At anytime while you were there, Trooper, did 30
you assist in placing any barriers on a line between

e house and the corn crib? A. Yes, sir.

Q I show you a photograph marked Exhibit S-8
an ask you if you will indicate on that photograph
were you may have placed any barriers? A

cross from the corn crib to the porch here, di-

ec y across, in between (indicating).
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Q. What time was it you placed the barriers
there? A. Oh, around—I stood guard until Ser-
geant Zapolsky and Lieutenant Keaton came, and
then it was after that; shortly after 9 o’clock, I
would say.

Q. While you were standing guard, did any auto-
mobiles enter that space between the com crib and
the house? A. No, sir.

Q. Do you know how long those barriers were
placed there? A. No; I don’t, because I left after

10 that.

Q. What time did you leave? A. I left around
—after we had placed the barrier there, somebody
else was standing there.

Q. Who took your place? A. Trooper Geren

Q. Trooper, did you make any observation at any
time of the space or ground between the com crib
and the house to observe whether there were any
tire marks of any kind? A. Yes; I observed tire
marks.

20 Q. I show you Exhibit S-13, and ask you whether
or not that photograph shows any tire marks that
you observed? A. Yes, sir; it does.

Q. Will you indicate to the jury where they are,
please? A. The tire marks—

Q. Come down here, please? A. The tire marks
are right here, coming right down here and here s the
other mark over here (indicating). The barrier was
placed about here (indicating).

Q. Trooper, did you at any time see the automo-

30 bile of Ciemiengo in which he was alleged to have
been that night, the defendant Ciemiengo? A “es>
Sir.

Q. Where did you see it? A. At the home o
Ciemiengo.

Q. And when? A. That night and the follow

ing day.
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Q Did you operate it for any purpose? A.
Yes, sir; I got in the car and backed it up and
drove it forward to cause tire marks.

Q Did you look at the tire marks that were
made? A Yes, sir.

Q Will you state whether the tire marks made
by the operation that you have described were or
were not similar to those shown on this photograph?
A Yes, sir; they were.

CROSS EXAMINATION. 10
BY MR HILLMAN:

Q Trooper, you spell your name C-a-i-s-s-e? A.
Yes, sir.

Q Howmany tracks were there? A. There
was one set of tracks where it pulled in and you
could see where it backed out again.

Q You could see Where it backed in and had
gone out again? A. Yes, sir. 20

Q Two sets of tracks? A. Yes.

Q Was the ground soft? A. Well, it was soft
%ggh so that the marks of the tires would be left

Q¢ .~ know, but was the tire mark there? A
Yes, sir.

Q Was it rather soft there? A. Well, it wasn’t
real soft and it wasn’t real hard.

Q Kind of medium? A. Yes, sir.
v When did you first see the tire marks? A. 130

ther * 6 mar”s Pr°bably 10 minutes after I got

Q That was at night? A. Yes, sir.
JL Did you have a searchlight? A. Yes, sir.

% A o A\
n; re marks anywhere else?
A%,sir. y°u see “‘re s anywhere else
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Q. Did you see any tire marks leading in from
the road? A. No, sir; because there was a car
parked in the driveway and we pulled our car right
in back of the other car.

Q. How’s that? A. There was a car parked in
the driveway and we pulled our car right in back of
it.

Q. Did you see where the tire marks went, which
you saw between the house and the corn crib, you
say? A. Yes, sir.

10 Q And where did they go from there? A
That’s the only place they showed.

Q  Then you couldnt tell whether they led to the
road or not? A. No, sir; I couldnt tell.

Q. You didn’t notice any tire tracks in the drive-
way? A. No, sir.

Q Did you look? A. No, sir.

Q. You just saw these and devoted your attention
to them. A. Yes, sir.

Q. Did you go in the house? A. Yes, sir.

20 Q What did you see in the house? A Herman
Eilers lying on the floor, his head on a feed bag as
you entered.

Q. What did you notice about the furniture in
the house? A. There was a stove.

Was there any fire in it? A. No, sir.

Did you touch it? A. Yes, sir.

Was there any warmth to it? A. No, sir.

Stone cold? A. Yes.

Did you look inside?

foroyerere;

30
MR. EASTWOOD: I have no serious objection io

this cross examination, Your Honor please, if counse
Wants to pursue it, it is not on the direct examma
tion.

THE COURT: I will let it go and get it over with
| R |
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Q Was there a table there? A. Yes, sir.

Q Any dishes on it? A. Not that I noticed.

Q Was there any food there? A. Not that I
noticed, no sir.

Q Did you touch the dead body. A. No, sir,
I did not.

Q Did you see anybody else touch it? A. Yes,
I did

Q Who touched it? A. The undertaker.

Q What time did he get there? A. Around
eleven-thirty or quarter to twelve when they moved 10
the body.

Q You didnt see anybody touch it from the time
you got there until the undertaker did? A. No, sir.

Q You didn’t touch it yourself? A. No.

Q You made no examination of the body? A.
I examined the body and looked it over.

Q But you didn’t touch it. A. No, sir.

Q Did you see any blood trickling down? A.
Yes, sir, one drop, I saw it drop and it hit the bag
and fell on the floor. 20

Q Had you done anything to start it? A. No.

Q Did you see anybody else do anything to start
it? A Not that I know of.
sirQ Did you see Officer Griffith there? A. Yes,

.Q Did you see him have a newspaper? A. No,
Sir.
Q Did you take the newspaper away from him?

A No, sir

N%_sirl.)id you take a newspaper out of his car? A. 30

Q Or see anybody else do it? A. No, sir.
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RE-DIRECT EXAMINATION
RY MR. EASTWOOD:

Q. Did you take any newspaper at all from any-
body’s car? A. No, sir.

Q. I think you were asked whether these tire
marks were between the corn crib and the barn. A
No, sir, it was between the corn crib and the house.

10 RY MR. HILLMAN:

Q. Which was it? A. Retween the com crib
and the house.

Q  You were mistaken then when you said be-
tween the corn crib and the barn.

MR. EASTWOOD: That is the way counsel asked
that question. I think counsel was mistaken when
he asked the question.

20

MR. HILLMAN: I only know what I heard the

witness testify.

THE COURT: What was counsel’s last question?
Q: (Repeated by stenographer) You were mistaken
then when you said between the corn crib and the
barn?

THE COURT: He may answer.
30
A. If I said that, I was. It was between the com
crib and the house. ,
Q. How near the house? A. A good pace an a
half. ”
Q. Two paces and a half. A Oneanda a
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BY MR EASTWOOD:

Q Which tire mark were you referring to, Troop-
er? A The tire mark nearest to the house.

Q What was the character of the road or en-
trance between the place where you saw the tire
marks and the entrance from the road? A. Where
Isaw the tire marks it was dirt, and the other road
wiss blocked up with cars.

Q What was the character of the top soil, do you
recall? A No, sir, I do not. 10

MR EASTWOOD: That’s all.

ALBERT H. WELFARE, a witness produced on
behalf of the State being* duly sworn according to
law, upon his oath testified as follows:

DIRECT EXAMINATION BY MR. EASTWOOD: 20

Q Trooper, how long have you been a member
o the New Jersey State Police? A. Four years.

Q Atany time after the murder of Herman Eilers
were you at his house? A. No, sir, I didn’t arrive
here until the next morning.

Q Possibly you did not understand my question.

asked you if at any time after the murder of Her-
men Eilers you were at his house? A. Yes, sir.

arrived there the first time when? A. 30
0 -following morning around ten fifteen.

i *"ou ma”¢ any examination of the interior
°f the tguse?u A Yes,ys?r).(
| > Were you looking for anything in particular?
third jjuij8lr’ my *hstructions were to look for the

Q Did you find it? A. 1 did.
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Q. Where did you find it? A We were in-
structed—

Q. No, not what you were instructed, but did you
find it? A. Yes, sir.

QO Where did you find it? A. In the adjoming
room.

Q. To which room are you referring? A I
think you would call it the sitting room, just off the
kitchen.

Q. I show you a photograph and ask you whether

10 you are able to identify it. A. Yes, sir.

Q What is it? A. This is the room the bullet
was found in.

Q. Will you indicate where the bullet was found
to the jury. A. (Witness complies) The bullet
was found right here, where the indication on the
wall is.

MR. EASTWOOD: I will offer this photograph
in evidence.

20 »
MR. HILLMAN: Hadn’t it been offered before.

MR. EASTWOOD: I thought it had, but appar-
ently not.

THE COURT: It may be admitted.
(Photograph marked in evidence Ex. S20))

30 Q When did you find the bullet, Trooper. A

On the morning of October 9th.
Q. The 9th? A. The 9th, yes, sir.
Q. You say you went there the day following
death? A. Yes, sir. Yes
Q. Are you sure of the date, Trooper.

Sir.
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Q Were you there when Detective Shultz took
thebullet out? A. Yes, sir.

Q Was he there when you first went there for
the examination to find the bullet? A. No, sir.

Q How long after you found it was it that he
cane there and removed it? A. Possibly about an
hour and a half.

Q When Detective Shultz removed the bullet,
were you present? A, Yes, sir.

Q Was it in the same location where you found
it? A Yes, sir. 10

Q And where was it in the wall? 1 mean, can
you indicate? A. It was approximately a foot off
the floor and four inches above the baseboard and
directly in line with the door which leads from the
sitting room into the kitchen. The measurements
were all taken by Sergeant Shultz.

Q Were you there when Shultz removed it? A
Yes, sir.

CROSS EXAMINATION 20
BY MR HILLMAN:

Q Was the bullet imbedded in the wood? A. It
was a plaster wall.

Q Oh, it was not in the washboard? A. No, sir,
was just about four inches above the baseboard.
lgét GrWell, how deep was it? A. Just about in the

& What? A Just about in the plaster. 30

. V- . ould you see it readily from outside? A.
ies, Sir.

W were you there, the day after the mur-
October 8th™  d&y? A' 1 W3S there the next day’

({[Octc_)ber 8th.  were you there October 9th.
es, sir
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Q. When did you take it? A. On the moming
of October 9th.

Q. Did you see Mr. Griffith while you were there?
A. No, sir.

THE COURT: Have you any questions?
MR. HEILRRON: No; I have not.

10 FRED H. SHULTZ, recalled.
RY MR. EASTWOOD:

Q. Sergeant, after the three bullets and gunpow-
der which you have previously identified, were tum-
ed over to you, did you at any time take them any-
where? A. Yes, sir.

Q Where? A They were taken up to Captain
Jones’ office in New York City.

20 Q. Do you recall when that was? A That wes
on the night of October 8th.

Q. And did you remain there while Captain Jones
examined the bullets in the gun? A. Yes, sir.

Q. And did you retain possession of them an
return them home? A Idid.

Q. Then you retained possession of them u
you turned them over to Mr. Matthews, as you pre
viously testified? A. That’s right.

Q. Was the third bullet at that time taken owe

30 there? A. No si * hs

Q. Just the two bullets that were found m
body? A. Just the two fatal bullets.

Q. When you delivered them to Mr. ~ j
how many bullets did you deliver to 1l
gave him the three.

(No cross examination)
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WILLIAM N. RICHARDSON, a witness produced
on behalf of the State, being duly sworn according
to law upon his oath, testified as follows:

BY MR EASTWOOD:

Q Where do you live, Mr. Richardson? A.
Burlington.

Q What is your business? A. Insurance sales-
nman.

Q." And by whom are you employed? A. At the 10
present Colonial Life.

Q How long have you been employed by the Co-
lonial Life? A. Since March.

Q Prior to that time by whom were you employ-
ed? A Metropolitan Life.

Q Do you know this defendant, Jacob J. Ciemi-
engo? A Yes, sir.

Q How long have you known him? A. Since
around eight or nine years old.

Q Did you know Herman Eilers? A. Yes, sir. 20

Q How long had you known him before his
death? A About six months.

Q About three months prior to the death of Her-
man Eilers, did you go over to Herman Eilers with
Ihe defendant, Jacob John Ciemiengo? A. Yes, sir.
ang}e And for what purpose? A. To collect insur-

Q From whom? A. His father.

Q Whose father? A. Young Ciemiengo’s fath-
er* 30
Q While you were there that afternoon to collect
insurance, did you then go anywhere with the de-

fendant, Jacob John Ciemiengo? A. Yes, sir.

Q And where did you go? A. Over to Eilers’.

For what purpose? A. To change a bill.
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MR. HILLMAN:. 1 object to that, if the ocout
please, as irrelevant and immaterial. It is sone-
thing which occurred three months before the crine.

MR. EASTWOOD: If the Court please, this is
corroborative of a statement made in the defendants’
statement in which they stated about having sen
money at the time Richardson was over there with
the defendant Ciemiengo to change a $20 bill about
three months ago, and that was one of the reasons

10 that prompted them to plan this crime.

THE COURT: I will permit it.

The defendants pray an exception to this ruling ¢
the Court. Exception allowed: let it be sealed and

it is signed and sealed accordingly.
FRANK A. HENDRICKSON,

Judge.
RY MR. EASTWOOD :

20 . . .
. And what size of a bill? A. A $20bill.
Q. Where did you go to change it? A Herman
Eilers’. '
Q. Were you there when he changed it?
Yes sir.
Q. For whom did he change it? A \oung Jdn

Ciemiengo. o .
Q. That is, the defendant here in this case. A

Yes sir.
30 Q At the time he changed it, did you sce ay
money in Eilers’ possession? A. Yes, sir.
Q. Did you see where he got it? A Yes, si.
Q. Where? A. Out of his rear hip pocket.
Q. You w'ere not able to tell how much e
out? A. No; I couldn’t vouch how much, but

had quite a sum there.
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CROSS EXAMINATION
BY MR HILLMAN:

Q Did you know Eilers before this? A. Yes,
SIr.

Q Was he in the habit of carrying money with
him? A Yes, sir.

JEAM R SCATTERGOOD, a witness produced on 10
behalf of the State, being duly sworn according to
law, upon his oath testified as follows:

BY MR EASTWOOD :

Q Where do you live, Mr. Scattergood? A. I
live on the Burlington-Columbus Road, between Bur-
lington and Columbus.

Q You are engaged in farming and have been
there a great many years? A. Been there all my 20
life; yes.

Q Was the defendant, George Herman Hilde-
brand employed by you? A. Yes, sir.

Q Do you remember the night of October 7,
19357 A Yes, I do.

Q And did anyone come for Hildebrand while
you were there that evening? A. There was a car
drove in the yard while Hildebrand was eating his
supper, and after he finished eating his supper he
got up and went out in the car and drove out. 30

Q You don’t know wiho it was who came for
hhn? A No; it was dark and I didn’t go out and
I didn’t notice.

YQ Did you see Hildebrand later that night? A.
es.

& When did you next see him? A. When he
came down stairs with the trooper.
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Q. Didn’t you see him when he returned home9
A. No.

Q. Are you sure of that, Mr. Scattergood? A
Yes.

Q. You gave a statement to the troopers, did you
not, Mr. Scattergood, on the 10th of October? A
Yes, sir.

Q. Is that your signature? (Indicating). A I
is.

Q. Is that the statement that you signed? A

10 Yes.

Q. I call your attention, Mr. Scattergood to a
statement: “Mr. Scattergood, were you still up when
George returned home—"

MR. HEILBRON: Objected to your Honor. I
don’t know what the purpose is.

MR. EASTWOQOD: If your Honor please, this is
a situation where the witness has surprised me with
the testimony that he has given, that he was not wp
and did not see the defendant until the trooper cane

there.

MR. HEILBRON: He is trying to impeach his
own witness.

THE COURT: I will permit the testimony and
note an exception there.

The defendants pray an exception to this rule of
the Court. Exception allowed: let it be sealed and

it is signed and sealed accordingly.
FRANK A. HENDRICKS(?IN,

BY MR. EASTWOOQOD:
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Q I call your attention, Mr. Scattergood, to a
question: “Mr. Scattergood, were you still up when
George returned home?” “A. Yes. George came
in and went right upstairs, and didn’t speak to me.”
A That’s correct.

Q That is in the statement? A. That is correct.

Q Then you did see him when he came home?
A No; I didn’t see him, but I heard him come in the
kitchen and I heard him come in the other room, and
the communicating door was closed at that time.

Q Is that the reason you mean he didn’t speak 10
toyou? A Well, yes. I didn’t go out in the kitchen
where he was and actually didn’t speak to him.

Q What time did he return? A. Why, it was
right around 10 o’clock or shortly after.

Q Did he ordinarily return at that time of night?

MR HEILBRON: That is objected to.

THE COURT: Objection sustained.

2
BY MR EASTWOOD: ‘

Q You say you didn’t see him, Mr. Scattergood?
A Tdidnt see him when he came in—no.
Q Are you sure of that? A. Yes; positive.
| atgr At no time? A. Until he came downstairs
Q M. Scattergood, I call your attention to a
urt er statement here that you have made in which
you were asked the question: 30
p' "*d you notice anything out of the ordinary
a eorge did when he returned home on the night
o cto er 7, 1935, that he was not in the habit of
a°ing on other nights?” and your answer:
* ¢s, he locked the door to the kitchen, which
wasn 1in the habit of doing.”
~ you make that statement? A. Yes.
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Q. Well, did he lock the door? A. Yes.
Q. You didn’t see him? You heard him do it?
A. Theard him do it; yes.

CROSS EXAMINATION
BY MR. HEILBRON:

Q. Mr. Scattergood, what time did you have your

dinner that night, do you recall? A. About six
10 o’clock.

Q Around six oclock? A. Yes, sir.

Q. Do you recall whether George Hildebrand af-
ter this car came into the yard, left the dinner table
and then came back and finished his dinner and
then went out again? A. [ think he did; yes.

Q  Was the horn sounded? A. [Ican’ tell about
that; I don’t remember.

Q. But you could plainly see a car in the yard?
A. Yes; I heard the car and I saw the lights. It was

20 getting dark at that time.

Q. George came out and then went back and fin-
ished his dinner? A. Yes; that’s right.

Q. George worked for you how long, M. Scat-
tergood? A. A little over 13 months.

Q. And do you recall whether or not he worke
on Monday afternoon; that is the afternoon of the
evening that you have testified to? A. Yes; he was
over at a neighbor’s helping to fill silos, Mr. Lewis.

30 MR. EASTWOOD: That is objected to, if the
Court please. This witness was not there.

THE COURT: The question has been answere ,
Mr. Prosecutor.

MR. EASTWOOD: I object to any further exam
ination along that line.
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BY MR HEILBRON:

Q He was at Mr. Lewis', you say? A. Yes; the
adjoining farm towards Columbus.

Q Towards Columbus? A. That’s right.

Q Were you working over there? A. No, sir.

Q Did you see Jacob John Ciemiengo there that
afternoon— A. No.

Q —at your farm? A. No; I did not.

Q Do you know as a matter of fact whether
George, when he came home, ever locked the kitchen 10
door, could you say positively? A. Some other
ties, but not as a rule.

Q He did lock it at other times? A. Yes.

Q Do you know what time the officers came
there that night? A. Why, it was shortly after
George came home; I suppose about 15 or 20 min-
utes later.

Q 15 or 20 minutes later? A. Yes.

RE-DIRECT EXAMINATION 20
BY MR EASTWOOD:

Q What time did you have supper that night?
A About six o’clock.

WILLIAM A. JONES, a witness produced on be-
a of the State, being duly sworn according to law, 30
up his oath, testified as follows:

BY MR EASTWOOD:

Q Captain, where do you live? A. 329 East
-j«dst Street, New York City.
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Q. What is your business? A. Fire amms ex
pert.

Q. How long have you been a fire arms expert?
A. Since 1895.

Q. Have you had any police experience, Captain?
A.  Yes, sir.

Q. Where and with what department? A Iwaes
with the New York City Police Department for 32
years. . o

Q. And when did you sever your relationship

10 with the New York Police Department? A Onthe

18th of February, 1919.

Q Captain, during the time you were connected
with the Police Department did you specialize in any
particular subject or work? A. 1 did.

Q. And will you explain the character of that
work and your duties in connection with it? A In
1895 when Theodore Roosevelt was police commis-
sioner, he organized a school for pistol practice for
the department and I was picked as instructor. In

20 that work we loaded our own cartridges and I was

30

in charge of it until 1911. In the latter part of the
time that [ was in the shooting school I had over ten
thousand men to instruct, and we used on an average
of six thousand cartridges a day, or a little better.
In 1908 along with my duties as instructor I was as-
signed to the homicide bureau of the detective bu-
reau to investigate shooting cases and in that work
I went to the scene of the crimes, observed conditions
there, attended autopsies, and in a great many cases
I made experiments for conditions found, such as
powder stains on the body or clothing, or mar ing
on the bullets or shells caused by some condition ot
the arm they were fired from, and in that wor

performed a great many experiments, atten e

good many autopsies and testified in a good many

cascs.
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Q In connection with this work you did in the
Homicide Department and your other assignment of
the New York Police Department and since that time
have you made any study of the comparison of bul-
lets. A Yes, sir.

Q Fired from a particular gun in order to deter-
mine whether bullets that have been discharged
from such gun were actually fired from that gun?
A Yes, sir.

Q Over what period of time and what was the
character of your work in that respect? A. About 10
ten years ago I had a microscope built for that pur-
pose. It was called a comparison microscope.

Q Will you speak a little louder, Captain, so that
the jurors in the back row can hear you? A. Yes,
sir. It is two separate microscopes tied together with
the eye peek of the two microscopes six and a quar-
ter inches apart, and when the eye peek is put on two
they will fuse the images into one. The bullets are
set on gears and are rotated either independently or
together, and the microscope will show instantly 20
whether the width and twist of the rifling or of the
rifling marks left on the bullet by the rifling of the
aun barrel are the same. The rifling in an arm is
put in like a screw thread, that is to give the bullet
a spinning motion when it leaves the firearm, that is
so that it will travel nose on. If the rifling were
straight the bullet would go end over end, but the
spinning motion makes it travel nose on all the time
and stabilizes the flight of it.

Q When you say that by looking through the eye 30
piece fastened onto your microscope the bullet fuse—

Yes, sir.
bullets do you refer when you say
at the bullets fuse. A. 1 take the bullet in evi-
ience and I put it under the right hand microscope
generally, and a test bullet fired from the arm sus-
pec e of having been used from the left hand one.
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When you fuse them together the microscope shows
the front half of the left hand bullet and the rear
half of the right hand bullet.

Q. And practically as you look into the micro-
scope it looks like one bullet? A. Yes, sir, it looks
like one bullet, with a cross-line in it, that is pro-
vided the two bullets have been fired from the same
gun.

Q. If the two bullets have been fired from the
same gun you can determine that fact from the sim

10 ilarity of the marks on the bullet? A. Yes, sir, if
the marks are there the microscope will show that.

Q. Is that the accepted method of ballistic experts
to determine whether a given bullet is one fired from
a given gun? A. Yes, sir.

Q And how many tests of that character have
you made during your experience? A A good
many, that would be hard to say.

Q. Can you say approximately? A. It would be
up in the thousands.

20 Q. Have you testified in court as a result of your
examinations and given your opinion as to whether
a certain bullet was fired from a certain gun? A
Yes, sir, many times. [ have testified all over the
United States, I have been out to the coast and in
Maine and Canada.

Q. In how many cases have you testified, would
you say, concerning your findings in that particular
phase of your business? A. That would be very
hard to say.

30 Q. Can you approximate it? A. It would be a
way over a thousand.

(%. A thousand did you say? A. Yes, more than
that.

Q. More than a thousand? A. Yes, sir.

Q. Captain, I show you exhibit S 18 and ask you
whether you have seen that gun previously?
Yes. I have.
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Q When and where did you first see it? A. 1
first saw it on the 8th of October, I guess we might
call it the 8th, because it was after midnight when
the officers got up to my home with it.

Q Did you make an examination of the gun at
that time? A. I looked at the gun at that time, yes,
Sir.

Q I show you also, Captain, two exhibits mark-
ed Ex. S 14 and Eix. S 15, and ask you whether on
that same occasion you saw those bullets. Will you
look at them please? A. (Witness complies) Yes, 10
sir, those are the two bullets.

Q Captain, at that time did you make any ex-
amination of these bullets and of the gun? A. 1
did, I placed them in the microscope with—

Q Were there other bullets that were furnished
you at that time that had been tired from the gun?
A Yes, sir, Mr. Matthews brought two other bullets
with him and I placed them in the microscope
against these bullets.

Q You had not fired those bullets that were 20
brought there for comparison purposes had you, at
that ttme? A. No, sir, I had not.

Q Later, Captain, did you have in your posses-
sion the two bullets that you have already identified
and the gun? A.  Yes, sir.

Q When and where did you have them subse-
quently? A Mr. Matthews brought them to my
home last Saturday, the 17th, and at that time I
caused some tests by shooting into cotton.

. A ‘ ?
il %i)reg you “re bullets from this gun? A. Yes, 30

* Ok d ith two b fired
omv}]shg as iasw ! j[ ]ets? y&l}%seﬁ]t? 1€ rqu

~ ving seen them previously and also last Friday?

A em *h my microscope and compared

them
%ﬁ%}n th@ug%% *ba* both of these bullets were
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Q I show you Ex. S 19 and ask you whether you
will look at that please, and state whether you have
seen that previously? A. Yes, sir.

Q. Did you make an examination of that bullet,
Captain, to determine whether it had been fired from
the— A. No, sir, I did not. I looked at it with a
magnifying glass and it was too badly upset—

Q. What do you mean by too badly upset— A
It was misshapen by coming in contact with sone
hard substance which had split and distorted it so

10 you could not get a satisfactory examination.

Q. It would not be possible to state whether ar
not it was fired from that gun on account of its com
ing into contact with some hard substance? A Ny
sir, there was plaster adhering to it and it had cone
in contact with some hard substance which had dis-
torted it.

Q. Can you state what calibre the gun was from
which that was fired? A. It is a 22 calibre car-
tridge, a short cartridge.

20 Q. Could you say whether or not this cartridge
was fired from this gun? Al I could not say. |
know it was a 22-calibre short.

Q. What can you say as to the other two? A
That one I can establish the make of it by the chan-
nel mark, by the crease around the bullet.

Q. As I understand from your examination of
these two bullets, marked Ex. S 16 and Ex. S1*
compared with the two bullets of a similar char
acter that you discharged from the gun, that those

30 two bullets marked Ex. S 14 and Ex. S 15, were is
charged from the gun which is marked Ex. S 1§
Yes. sir.
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CROSS EXAMINATION
BY MR HILLMAN:

Q Captain, is a 22-calibre cartridge rare or a
common size? A. It is common.

Q There are a quite many of them manufac-
tured. A Yes, sir, there are a great many of them
manufactured.

Q And they are made by more than one con-
cem. A Yes, sir. 10

Q About how many different manufacturers of
this type cartridge are there? A. There are five
in the United States.

Q Five? A Yes, sir.

Q You said awhile ago something about the ef-
fect of rifling upon a bullet? A. Yes, sir.

Q Is that weapon there rifled? A. Yes, sir.

Q Arifle which has a longer barrel would have
a tendency to make a more pronounced depression
on a bullet than a short one, would it not? A. In 20
sore cases it will and in others not.

Q There is no rule about that? A. No, sir, it
s a good deal the way the pressure of the amount
ot powder will force the bullet into it.

Q Now, Captain, this bullet which I show you
wiie [ have taken out of the envelope Ex. S 15,
iat is not in the same condition as it was in the
carri ge, is it? A. No, there is not half of the
outlet there hardly.

j ~ell s how you identified that as a bullet 30
chine r°m revo’ver- A. I can set up the ma-

Q No, [ want you to tell me A. You mean—
J*..1 dunf>and I want you to tell me. A. 1
>SS U °n “be hand base of the micro-

hand bls a Stand’ 1 S the tGSt bullet °n the left
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O What do you mean by test? A The test I
fired. It is in my pocket.

Q. You took a bullet and fired it from this re-
volver and then you compared that bullet with Ex
hibit S-15, is that right? A. Yes, sir.

Q. And what point of similarity was there? A
Around the base of it there is a small portion anly
in length of the true rifling that is left by the barrel
of this gun on the bullet. I fused them together and
the marks left by the condition of this barrel Iam

10 saying the condition of it—this barrel is very rusty
but it leaves true marks both of rust and rifling
marks on the bullets.

Q. The fact that this barrel was rusted, did that
indicate anything as to the length of time since it wes
fired? A. When that gun was brought to ne the
powder residue that was in the barrel was fresh.

. It was? A, Yes.

Q. What do you mean by fresh? A It wes
black and showed it had been recently fired.

20 Q What do you mean by recently? A With
in a short time. . .

Q. How long would you say? A. That is hard
to say.

Q.” How close can you tell? A. It was within a
day or two of when it came to me.

Q. Now.,there were three shells in there.

Yes sir. i «
And you put other shells in and fired them
A Yc%). sir* . . N X
30 Q Did you disturb those shells in any way?
No, sir. No; I took the cylinder out and rep
them with the others. If ydu want to see i*
these g’ndicating).. ) jod
ow, Captain, you said that when y ~
formed your tests you fired into cotton.
Sir.
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Q And that was for what reason? A. To pre-
serve any marks on the bullet.

Q Then, in other words, it is easier to determine
whether the bullet is fired from a certain revolver
if the bullet is not mashed up? A. Yes, sir.

Q And when a bullet is mashed up and bent and
llattened, is it not more difficult to determine wheth-
er it was fired from that revolver? A. Yes, sir.

Q And as a matter of fact, one of the bullets that
was brought to you, you refused to testify concern-
mg? A Yes, sir.

Q Because it was so mashed up? A. Yes, sir.

Q But you still adhere to your opinion that those
two bullets, both of them, came from that revolver?
A Yes, sir.

Q And the reason that you say that is because
under the microscope you noticed certain points of
similarity between these and between other bullets
which you had fired from that revolver? A. Yes,
SIT.

Q Now, the bullets that you fired from the re-
volver, where did you get them? A. From a box of
cartridges. I have the box with me.

Q Where did you get that box? Where did you
get those cartridges? A. I have a great many cart-
r&d\geas at home and this is one of the boxes that I

Q That is one of the boxes you have? A. Yes,

Q Would you say whether or not the bullets that
L TX Thed Were from the same sort of cartridge
O IS'ni*catind) ? A.  Yes, sir; exactly the same.
catLm  f me manufacture? A. Yes, sir. The
¢ T8 * a*are *h (indicating), from the resi-

smV i n°W Was sm°keless powder. Now, that’s a
e ess cartridge powder (indicating.)

10

20

30
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Q. Is there more than one smokeless cartridge
powder manufactured? A. Yes; they all manufac-
ture them.

Q. Then,, you don’t know who the manufacturer
of those cartridges was? A. That are in there (in-
dicating) ?

Q. Yes. A. 1 can prove one that was made by
that company in the microscope.

Q. How can you prove it? How can you prove
one when you can’t prove the others? A I started
to tell you a little while ago, it was from the fusing
of the knurling marks in the channeling in the m-
croscope that brings them together and shows they
are exactly the same width apart, and each conpany
have a width that they use, and we can always deter-
mine what company it is from by the width of the
knurling and the channeling in the microscope.

Q. Each one of them is different? A Yes.

Q. I show you the bullet which has been marked
Exhibit S-14. It is pretty badly broken and bent and

20mashed, isnt it? A. Yes, sir.

30

Q. Notwithstanding that you could still identity
it? A. Oh, yes, sir. There is one side of this that
is very good. It shows parts of the two grooves in
the whole landmark in it that are clear in the micro
scope, very clear, and shows the true markings ma e
by the barrel of that gun.

Does every gun make a distinctive mark on
the bullet that is fired from it? A. Yes, sir.

Q. Every one? A. Yes, sir.

Q. How many guns do you suppose there are
the world? A. That’s very hard to say.

Q. But every one which you have ever exami
has been different from every one that youihave -
amined? A. Yes. We have found some *
very, very close, but by studying it we find w ic
is the right one.
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Q Do you have any way of proving the truth of
your investigation? A. By having you or anyone
else look into the microscope with me. My micro-
scope is made so you can look into it with me and see
it operated.

Q That is not exactly what I asked you.

MR EASTWOOD;: If the Court please, I think
that is the answer, and that it is responsive.

THE COURT: 1 don’t see any sense in arguing 10

about it.
BY MR HILLMAN:

Q You have made these deductions. You ex-
amine the bullet and come to the conclusion it has
been fired from a certain gun or rifle or revolver.
Now, how do you prove the actual truth of your
opinion? A. By making the test from the gun and
comparing that bullet in evidence with the test. 20

Q But it is all part of the same test made by
you? A What’s that?

Q Isaid, it is all the test made by yourself? A.
Yes, sir. ->V-

SirQ That is the way you demonstrate it? A. Yes,

Q There is no other way of checking it up? A.
would be perfectly willing to catch it right here.
y- [ am not asking you that, Captain. I say, that
is the only way you check it up? A. Yes, sir. 30
y. Captain, do I understand you to say, that the
in each §un or revolver is different? A. Yes,

inth 6 now>when the rifling is placed
itis 1 *VS~one with a hook-shaped cutter, and
es th steel and every successive cut chang-
cuk cut some, and I have photographed

a Panes it out. Now, they roll them up, and
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I have unrolled them and have photographed them
and the photographs show where it breaks off in dif-
ferent places and changes in one cut after the other.
They do change.

Q. I know they do change sometimes, but is there
always a change? Is there a dissimilarity? A
Yes. It is wearing all the time. It is a wear, because
it is steel cutting steel.

Q. And the variance is sufficiently marked for
you to detect it? A. Yes, sir.

100 Q Now, Captain, you say you account for the dif-
ference in the fact that the second time the cutting
instrument is used, it is dulled a little bit, is that
right? A. They are dulling all the time, yes, sir.

Q. Then, suppose two new ones are used? A
What’s that? )

Q. Well, now, suppose I make a rifle one day and
I use a new tool? A. Yes. )

Q And then the next day I make another rifle
and use a new tool? A. Yes, sir.

20 Q.  Would there be any difference between them
A. There will be a difference, yes, sir. You wont
get the cutting edges the same.

Q. You won't find the two exactly alike? A W

Sir,

Q. Then, in the first place, you start off by having
every cutting tool different and then as they are
used you still have differences? A You get e
variation by the wear; you have to get it.

Q. Captain, did you form an idea as to the tore

30 with which that revolver that would propel a u e.
A. Well, that’s a very loose barrel, 1 wouldn t wan
to say it would shoot as strong as some others.

Q  Well, your opinion and your examination *
that gun, it would not shoot very far? A e’
don’t think it would, because I found discrepan
in it. The bullet doesn’t go out real true.
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Q It was a cheap revolver, wasn’t it? A. Yes,
Sir.
Q And they are not supposed to carry very far,
are they? A. They are not made to; no, sir.

Q And with the 22-calibre bullet, 22 short, it
wouldn't carry very far? A. Well, they do a lot of

Q That is not what I asked you. I said, it
wouldn't carry very far? Will you answer that ques-
tion, please? A. Of course, there isn’t the force in
this that a better make of revolver has. 10

Q And there isn’t the same force there would be
in a weapon of larger calibre, is there? A. Oh, no.

Q And there isn’t the same force that there
would be in a rifle? A. No, sir. There isn’t very
much volume in the powder that is in one of these.

It is very small.

Q A 22-calibre bullet or cartridge tired from a
nfle would go out with much greater force than
from that pistol, wouldn’t it? A. Yes, sir; for the
reason there is a space between the barrel and the 20
cylinder and you get a leak of gas there, where in
the rifle you have the full force carrying it out, be-
cause it is all in one barrel.

Q And the length of the barrel has something to
dowith it? A It might some, but not with a real
short cartridge like this (indicating).

Q- Cnptain, do you know whether or not revol-

w's” e general character as the one in question,
w er or n°t they are made in quantities or mass
Pro ticdon? A. Well, they do make a great many 30
° em, yes, sir, because these will sell for about—
\hf y°u say? A. These will sell in

s« *** a*¥Poss™ e §1-50. They are a very cheap

Q And they are made apparently carelessly, are
srfxyrtr%&l A Well, I wouldn’t want to use it to
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Q. The same care is not expended on the manu-
facture on one of those as on a high priced weapon?
A. No, sir.

Q. Mass production, as it is called? A W,
they make a great many of them.

RE-DIRECT EXAMINATION
BY MR. EASTWOOD:

10 Q In making them in mass production, Captain,
would that cause the difference that you have testi-
fied to in the rifling marks of the barrel? A N
sir; it is being loosely made.

Q. Loosely made that causes the rifling marks?
A.  Oh, that causing the rifling marks?

Q. I am asking you if the fact that they are nade
in mass production, would that, in your opinion,
cause different rifling marks in different ones of the
same— A. No, sir. Of course, a barrel on one like

20 this isn’t finished like a better grade of gun.

Q. Yes; and what is it that would cause the dif-
ference in the rifling of the barrel with that kind of
agun? A. It might be finished a little better than
this one is (indicating?(. ] )

Q. That 1s what makes the difference in the mark-
ings on it? A. Yes, sir.

%). Captain, could you kill anyone with that g
if it was placed close enough to them? A Yes, sir

Q. Is there any doubt about it? A. Nonea a

30 no, sir.

Would it be possible, Captain, to kill some
with one bullet from that gun if placed a shor*T*
tance from the left eye and the left temp e an
bullet passing through the skull and lodging on
right side of the head? A. It would.

Q. So, even if it is loosely constructed, it is P
sible to kill some one with it? A. Yes, sir.
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Q You spoke of the powder in the bullets being
smokeless powder? A. Yes, sir.

Q Would that gun if fired close enough to a per-
son leave any powder burns? A. It would; slight,
not—there isn’t very much volume to a little cart-
ridge like one of these (indicating).

Q But it would leave an area of powder burns
around the area of the entrance of wound if fired
close enough? A. Yes, sir; if the muzzle was held
close enough. If you keep the muzzle of the gun
away six inches, you don’t get any burn at all. You
get a little bit of black and you do get grains of pow-
der that strikes the skin. Now, if the person were
living, those grains of powder would produce a little
purple mark where the powder strikes.

Q You dont mean to say that if smokeless pow-
der was used, it would not leave any powder burns
if fired close to a person? A. No, sir. It would
leave the smudge like on him.

Q Have you at times examined the different
kmds of cartridges that are manufactured? A. Yes, 20

—

q

Q All of them? A. 1 guess I have. I have quite
acollection. I have foreign bullets at home as well
as domestic.

Ql 1forgot to ask you, since 1919, when you left

e New York Police, what your business has been?

I do this work altogether.
Kl% specialize in this and have been since
9197 A Yes, sir.

30
RE-CROSS EXAMINATION

RYMR HILLMAN:

mark  a«Bil? one Question with regard to powder

aaS °U kullet fired from that revolver
Person leave any powder marks? A. Yes, sir.



218 Anna E. Bading—Direct

Q. If it were fired from any distance? A Nt
beyond six inches.

Q. If it were fired a distance of six inches, it
would leave powder marks? A. You will get the
grains of powder if it strikes on the face, you will
get the grains adhering on the face, but if it is
washed it will wash off beyond that.

Q. Well, would it make powder burns if it was
fired a distance of six inches? A A little—not
much.

10 Q. Notmuch? A. No, sir.

Q. Suppose it were fired at a man who had a
shirt on, would there be powder marks on his skin
underneath that shirt? A. No. sir.

BY MR. EASTWOOD:

Q. As I understand it, Captain, if the gun were
farther than six inches away, it would leave grains
of powder, however, in the face or where it struck?

20 A, Yes, sir.

ANNA E. BADING, a witness produced on behalf
of the State, being duly sworn according to law, up-
on her oath, testified as follows:

BY MR EASTWOOD:

Q. Mrs. Bading, you are employed in the Burling
30 ton County Detectives’ office, are you not?

amQ. How long have you been employed mere.

Almost 16 years. ) . ,
Q. And during that time, Mrs. Bading, avey
taken down stenographically the statements o p

sons that were interrogated? A. I have.
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Q Can you say how many you have taken? A.
I guess probably thousands.

Q On the 9th of October, 1935, did you see the
defendants, Jacob John Ciemiengo and George Her-
man Hildebrand? A. 1 did.

Q Where did you see them? A. In the jury-
room on the third floor of the—on the 2nd floor of
the court house.

Q And Jacob John Ciemiengo was present and
you saw him there; who else was present? A. Ellis
H Parker and yourself. 10

Q Did you take a statement of Jacob John Cie-
miengo? A 1 did.

Q Before that statement was taken, was any
warning of any kind given to Jacob John Ciemiengo?
A There was.

Q And what warning was given and who gave it
tohim? A Detective Parker informed him of the
charge when it occurred, and instructed him that
he did not have to make a statement unless he want-
ed to, and any statement he made was voluntary and 20
of his own free will, and asked him if he wished to
make a statement.

Q When he asked him if he wished to make a
statement, after that warning, what did he say? A
He said he did.

Q And did he make a statement? A. He did.

Q How did you take the statement down? A.
Stenographically.

Q You have your stenographic notes of the state-
ment t at was taken by you of the defendant Jacob 30
Jotin Ciemiengo? A. I have.

H_ 4 Wiliat time was that statement taken? A.
Sam

aH k°Wsoon after you came into the room

m $f Jacok John Ciemiengo there, did he com-
ce o give the statement? A. Immediately.
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Q. Were you in the room when he was brought
in? A. Ibelieve I was.

Q. And the statement was taken immediately? A
Immediately.

Q Will you read your statement from your notes,
please? A. 1 will.

Q. Before you do that, may I ask you, Ms. Bad-
ing, was the defendant George Hildebrand mn the
room at the same time that this statement was taken
from the defendant Ciemiengo? A. He was not.

10 MR. HILLMAN: To save time, if the Prosecutor

will let me have a copy, I will be perfectly willing to
have Mrs. Bading read it from the transcript.

MR. EASTWOOD: I have one copy here.

BY MR. EASTWOQOD:

Q Have you any extra copies that you can gve
20to counsel? A. I only have just the orignal. I
don’t have a copy of the onion skin copy of Hilde-
brand.

Q. Have you typewritten stenographic notes that
—rather, have you made a stenographic transcript
of your notes? A. Yes, sir.

Q. Do you have that? A. 1 have.

Q. Willyouread it? A. (Reading) Statemen
of Jacob John Ciemiengo, taken at the Court House
Mount Holly, N. J., on October 9, 1935, in the pres-

30 ence of Howard Eastwood, Ellis H. Parker and Aimma

E. Bading, at 11:45 A M

By—Fllis H. Parker. Stenograhper—Anna 4. Ba 8
Q. What is your full name? A Jaco O

Ciemiengo. )
Q How old are you? A. Sixteen (Ib).
Q When were you sixteen? A. July >
Q. You mean 19357 A. 1935, I mean.
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Q Where do you live? A. Cedar Lane.
Q Between Jacksonville and Bustleton? A. Yes,

SIr.

Q How far off of Cedar Lane do you live? A
Why, it is—from the stone road it is about a mile
from Jacksonville.

Q My name is Ellis Parker, Chief of County De-
tectives and this is Mr. Eastwood, Howard Eastwood,
Prosecutor of the Pleas and this is Mrs. Bading,
stenographer, taking down what we are going to talk
about. You, together with another fellow by the
nane of George Hildebrand, are charged with having
killed a man by the name of Herman Eilers, on Mon-
day night, this week, October 7th. You don’t have to
make any statement unless you want to and any
statement you make, must be of your own free-will
and must be voluntary. Now, do you want to tell us
exactly what occurred, as near as you can remem-
ber? A Yes, sir.

Q Go ahead? A. I ate supper at 6 oclock. 1

10

left home about ten (10) minutes after, went up to 20

Scattergood’s and got George Hildebrand and came
down to Cedar Lane about a mile.
Q Did you have an automobile? A. Yes, sir.
Q Whose? A. Pop’s.
Q Your father’s automobile? A. Yes.
Q What kind? A. A Chevrolet Coach, 1927.
Q Now, go ahead. A. We stopped down Cedar
ane about a mile and talked about this murder case,
getting some money, so finally we got started, went

own to Herman Eilers’, pulled in the yard, got out 30

0 t e car, went on the porch. George Hildebrand
opened the screen, I opened the door and Herman

lers came toward the door and he asked us what
we want

tim know you? A. Yes, sir. I shot three
es an( down. George Hildebrand searched
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his two back pockets and then George said, “We bet-
ter get going”.

Q. Did he find anything? A. He didn’t find any-
thing. So we got in the car, went toward Burlington
about two miles and a half and seen Baird Milseed
and Norman Abrams parked along the road with a
car. So we went on.

Q. Did you talk to them? A. Yes, talked to
them about five minutes. So we went on into Bur-
lington. I made a mistake, I forgot something

10 George Hildebrand asked Baird Malseed and Nor-
man Abrams for 10c and they said they didnt have
any money, so George asked them for a cigarette
and Norman Abrams gave us a cigarette, so we went
on into Burlington to Schlam’s Bakery and I got a
half dollar’s worth of bread, on credit, and which
my mother told me to get and so George and I wert
to the tobacco store and had a five cent stamp and
five cents. He asked Mr. Miller if he could give hm
a pack of “Wing” cigarettes. Mr. Miller said, “Yes.

20 so he gave him a pack of cigarettes. So George and
1 got in the car and came back home, that is my fat -
er’s place, Joe Shemeley’s and my sister was hore
and we talked for about an hour and George asked
me whether I would take him home, so I teld hm
“Yes” and I took him home and came back and put
the revolver in the dining room bureau and went
bed. That is all.

Q. Did you shoot the man after he was do
A No, sir.

30 Q Did you shoot at him three times? A Isuot
at him three times. , .

Q. I show you a revolver and ask you if
the revolver you used? (Is shown a revo ver
That is the one.

Q. That is the one? A. Yes, sir.

Q. Where did you get it? A. My lather g
to me about a year ago.

b
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Q Had you planned or intended to do this before?
A Yes.

Q Tell me about it. A. George, he was short
of money. When he lived with Herman Eilers, he
was only getting forty cents (40c) a week and so he
thought he would quit that job and go to Preidel’s
in Columbus. So one night he planned this out to
get some money. He came down and George and I
went over to Herman Eilers’, we got afraid that he
was going to shoot us, so we turned around and went
back. That is all. 10

Q Did you know that he had a gun in the house?
A Yes, sir, a shot gun.
~Q Who told you? A. I shot it before and seen
it.

Q And George knew it? A. Yes.

Q And when was that? A. That wsas last year.
Last summer.

Q That is last summer? A. 1934 I shot the shot
.

Q When did you plan to go there and rob him 20
before? When you went and got scared? A. Yes,
that is the time.

Q How long ago was that? A. That has been
ayear all right. It was in 1934.

BY PROSECUTOR EASTWOOD:

Q Did you take your gun with you that time?
* No, we didn’t take it that time.

Q Did y°u start out without this? A.  Yes, we 30
we wtould get in the house while he is away,
asleep and get the money.

BY MR PARKER:

Q Going to rob the place? A. Yes.
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BY PROSECUTOR EASTWOOD:

Q. Did you go as far as the place that time? A
Yes.

Q. Was Filers there? A. No. Turned around.

Q. Got cold feet and went back? A Yes.

BY MR. PARKER:

Q. You and George had been in his home togeth
er, hadn’t you? A. Yes.

Q. How many times? A. A good many tines, |
guess. We have been there, playing pinochle and
doing such things, talking.

Q. Did you or George know he kept money? A
I didn’t know how much money he had, or where
he kept it, but George Hildebrand knew he always
had money.

Q. Did he tell you so? A. Yes.

Q. Tell you where he kept it? A. No. Didn t tell

t\Qme where he kept it.

Q. This man lived alone? A. Yes.

BY PROSECUTOR EASTWOOQOD:

Q. The night this occurred, John, Monday night,
did George know you had this gun with you? A
had told him. He hadn’t seen it.

Q. Didn’t he see it in your hand before you fared

it? A, Yes.
™Q “When did he first see it that night? A When

A 1 did fire. , .
Q. Say anything to you when he saw the gun1

your hand? A. No.
BY MR. PARKER:

Q, When you went there, did you go to kill hi
and get the money? A. Yes, sir.



Anna E. Bading—Direct 225
BY PROSECUTOR EASTWOOD:

Q Did you and George, in talking it over, say
anything about killing him if you had to, in order to
get the money from him? A. Yes.

Q What did you talk about when you planned it
that night? A. We planned it if we couldn’t get it
sone other way, we would have to shoot him, to get
It

BY MR PARKER: 10
Q And he knew both of you very well? A. Yes,

Q And was there a light in the house? A. There
wasn't.

Q Was it early in the evening? A. It was
around half past six. From quarter to half past six,
s, Sir.

Q Did you search in the house for money or any-
thing? A~ No, sir. 20

Q What did he say to you when he opened the
door? A He asked us what we wanted.

Q. And then what did you say? A. I shot.

Q You shot him? A. Yes, sir.

BY PROSECUTOR EASTWOOD:

Q Did either of you answer him and tell him
what you wanted? A. No, sir.

@ Did he have any gun in his hand at that time? 30
I didn’t see any.

BY MR PARKER:

Q Where were you born? A. In Rurlington.
A Six °Wman” cBildren are there in the family?
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Q. Give us their names? A. Albert, Mary, Sop-
hie, Blanche, myself and my sister Wanda.

Q. What is your father’s name? A Joseph.

Q. And your mother’s name. A. Catherine.

BY PROSECUTOR EASTWOQD :

Q. How long have you known Hildebrand, John?
A. About three or three and a half years.
Q. Know any of his people, where he comes from?
10 A. 1 do not. Never seen them.

BY MR. PARKER:

Q. How long have you known Mr. Eilers? A
About four or four and a half years.

Q. How long have you lived out there with your
father, at this place? A. About seven (7) I guess.

BY PROSECUTOR EASTWOOD:

20
Q. Where did you get the bullets from for this

gun, John? A. When my father gave me the gn
last year, that is 1934, 1 bought two boxes to target
with and had these three left.

BY MR. PARKER:

Q. Where did you buy them? A In Lippm
cott’s hardware store.

30 Q. Burlington? A. Yes.
Q. How much did you give for them ? A Twen
ty cents (200) a box.
Q. Anybody with you when you bought t en.
A. No, sir. «
Q Did you practice much with the revo v
A. Yes, sir, at tin cans down on the ground.
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Q This story that you have told us, is it the truth?
A Tt is the truth.

Q And you have told it of your own volition,
haven’t you? A. Yes, sir.

Q What grade are you in, in school? A. Sixth.

Q Do you go to school now? A. I don't

Q When did you quit school? A. About twc
years ago.

BY PROSECUTOR EASTWOOD:

10
]angQ What school did you attend, John? A. Roeb-

Q Florence Township school, at Roebling? A.
Yes, sir.

BY MR PARKER:

.Q Do you live in Florence Township? A. Yes,

SIr.
Were you ever to Mr. Eilers’ house by your- 20
se% A N(})Z SIT. v

Q Whenever you went there, you went with
Goorge? A Yes, sir.

n *”owmanY days previous did you and George
talk it over about doing it? A. Just Monday night.

Q That Monday night? A. Yes, sir.

Q Who suggested it, you or him? A. George.

Q How did you come to take the gun with you?

e suggested and I thought we better take the

ﬁ(u):lmifa ggjlgs going, because no use of coming back 30

Q Youwent to Scattergood’s to get him? A. Yes.

o a’ *ad y°USeen him before you went to Scatter-
0 Sa° ~. T certainly had not.
oni in And y°Uwent home and got the gun? A, 1
got the gun"when I left home.
" Before you went after him? A. Yes, gir.
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Q. And you had talked about doing it before that?
A.  Yes, sir.

BY PROSECUTOR EASTWOOQOD:

Q. Did you say George needed some money? A
Yes, sir.

Q. What for? A. Clothing.

Q. Know what he was getting from Scattergood’s?
A Yes. _

q Q How much was he getting? A. $6 a weck

Q. That was beside his board, was it? A Yes

SIr.

BY MR. PARKER:

Q. Did you decide that whatever money you gt,
to divide it up? A. Yes.

Q. And now, Mrs. Bading, subsequent to the tak-

ing of the statement of Jacob John Ciemiengo, did
20 you take down stenographically the statement of

George Herman Hildebrand. A. 1 did.

Q. When and where was that statement taken.
A. That also was taken in the grand jury room ar
the 2nd floor of the court house.

Q. At what time. A. At 12.10 noon.

Q. Who were present? A. Ellis H. Parker, your-
self, and George Herman Hildebrand, and myse

Q. Before the statement was taken of eoge
Herman Hildebrand, was he given any warning o

30 any kind. A. He was.

6. By whom? A. By Detective Parker.

Q What warning was given to Hildebran ¢
He was informed of the charge against him and w e
it was committed and that he did not have om
a statement unless he wanted to but any ng
might say might be used against him an nmu
of his own free will and voluntary.
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Q How soon after he arrived in the room where
M. Parker, yourself and I were gathered did you
commence to take the statement of George Herman
Hildebrand. A. Immediately.

Q And is the man you took the statement from,
is lie the same one that is here in court as one of
the defendants? A. He is.

Q How did you take* this statement? A. Steno-
graphically.

Q Have you made a typewritten transcript of it.
A T have.

Q Will you read it, please?

_THE COURT: We will take a short recess at this
e,

ANNA E. BADING, direct, resumed the stand.
DIRECT EXAMINATION
BY MR EASTWOOD : (continued)

Q Ms. Bading, will you proceed to read the
statement, of the defendant, George Herman Hilde-
rand? A “Statement of George Herman Hilde-
brand, taken at the Court House, Mount Holly, N. J.,
on ctober 9th, 1935, in the presence of Howard East-
wood and Ellis H. Parker, at 12.10 noon. By—ZFllis
H Parker. Stenographer—Anna E. Bading.

10

20

What is your full name? A. George Her- 30

nian Hildebrand.
Q How old are you? A. 26.

BY PROSECUTOR EASTWOOD:

Coumbut@Re ~ y°UUVe’ George? A* Burlington-
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Q  And do you live with some one there? A I
work on a farm.

Q. Whose farm? A. E. R. Scattergood.

Q How long have you been working there with
him? A. A little over a year.

Q What pay do you get from him? A $ a
week.

Q. That is beside your lodging and board? A
Yes.

Q My name is Parker, Ellis Parker, Chief of De-

10 tectives and this is Mr. Howard Eastwood, the Pro-
secutor and this is Mrs. Bading, stenographer, taking
down what we are talking about. A. Yes, sir.

Q. You, together with this other Boy, Gemiengo,
have been arrested charged with the killing of Her-
man Eilers over in «Florence Township, on Cedar
Lane Road, on Monday night, of this week. You dont
have to make any statement unless you want to, and
any statement you do make, must be of your own
free-will and voluntary. Now, do you want to tll

90us just what occurred in your own way? You use
to live there with Mr. Eilers didn’t you? A Y
sir,

Q. How long has that been? A. 1933.

Q. And how long did you live there? A
seven (7) months, seven and a half months.

Q. Do you want to go ahead and tell us just what
happened that night, as near as you can ren’en®
I understand you worked at Mr. Scattergoo s.

30 Ye(SQ. Go ahead. A. Well, Jack Ciemiengo cam
around, came over about quarter after SIX
evening and we went down Cedar Lane, w
went in the house and when he came out, w y
had the gun and he shot him. A

Q. When he came to the door, you me

Yes.
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Q And then what happened? A. Then I
searched his pocket and we didn’t find anything, and
ve left. And after that we went to Burlington, and
then we came back home.

Q Who did you see on the way to Burlington.
A We seen two boys.

Q Who? A Baird Malseed and Norman Ab-
rans.

Q Talk to them? A. Yes, sir, we stopped there
for awhile and I asked him to loan me a dime, I
wanted to get some cigarettes in Burlington 10

Q Did they let you have it? A. No, they didn't.
Said they didn’t have any and we went on. Stopped
for about five minutes, just pulled along side of them
and talked to them and we left and when we came
back from Burlington, I went over to Ciemiengo’s

BY PROSECUTOR EASTWOOD:

Q Stay there a while? A. Stayed for a while 20
and talked—one of his sisters were there and we
talked about different things and then Jack took me
to Scattergood’s and he went home.

Q Where did you stop in Burlington? A. We
stopped at the Bakery shop and cigar store.

Q Is that Schlam’s Bakery. A. Yes.

Q Whose cigar store? A. Miller’s.

Q¢ Where is that? A. It is about, I think it is

igh street, or Broad Street—the street that the rail-
road tracks is on. 30

BY MR PARKER:

You talked this over before you went
iere' N> we didn’t talk anything over about

oomghim. We had talked over to see if we could
§at sone money.
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Q. You went there to rob him? A Yes.

Q. And had you gone there before to do it any
time? A. We went there once before and see, e
used to leave his money in the house and we figured
going in the house when he wasn’t home and see if
we could get some money.

Q. How long ago was that? A. That was about
three months ago, I guess. Three or four months ag
and when we went down that time we didnt goin
he wasnt home, but we didn’t go in. We changed

10 our mind and thought we better not do it.

BY PROSECUTOR EASTWOOD:

Q. Did Jack have the gun with him at that tine?
A. No.

BY MR. PARKER:

Q. Did you know he had the gun with him this

20 night—the Monday night? A. He told me about it

Q. And you saw it? A. I didn’t see it until ke
had it there and shot him.

Q. When was it he told you he had the gun?

It was on our way down.

Q. What did you tell him you wanted the noney
for? A. Well, we both needed some clothes and
little things and that is why we wanted to get sone
money

Q On the way down, when Jack told you he’

3 the gun, was there anything said by you or im»
you had to, you would use the gun on him in order
to get the money? A. No.

(% Didn’t you both agree if you had to, you
going to shoot him to get it? A. Well, we 1n
tend to kill him. We didn’t agree on it but when
got there, he came out and he pulled out t e gun

shot him.
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Q Well, this man knew you both, didn’t he? A.
Yes.
Q Did he speak to you when you went there? A.

No.

Q Ask you what you wanted? A. Well, when
Jack opened the door he was coming out and didn’t

say anything.
BY PROSECUTOR EASTWOOD:

Q Didnt he say, “What do you want?” A. See,
lie didn’t recognize us first. It is dark in there, only
has an oil lamp in the room.

Q Did you have any covering over your faces,
either one of you? A. No.

BY MR PARKER:
Q Had an oil light in the other room? A. Yes.
BY PROSECUTOR EASTWOOD:

A Q How many times did Jack shoot the gun? A.
Three times.

Q Did he shoot him after he was down? A. No,
he didn t shoot him after he was down. He shot them
all at once, I guess.

Q After Xou searched his pockets, did you move
his ? No.

A

20

Q Just let him stay there where he had fallen? 30

Yes, sir.

e. Did you have to turn him over to search his
pockets? A No.

BY MR PARKER:

Q When you lived with him, you knew he ear-
ned money, didn’t you? A. Yes.
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Q You have seen him have money, didn’t you?
A Yes.

Q, And you told Jack about it, didn’t you? A
Yes, I told Jack about it and Jack knew he had no-

ney.

}(/). .You both had been there and played cards
with him? A. Yes.

Q. Several times? A. Yes, when I was living
there we played quite a few times.

Q. After you went away, you went back and

10 played cards? A. Yes, after I went away we used
to go down there and talk to him, but we played
cards only once, but not Jack.

Q  You talked several times, didn’t you, to Jack,
about getting ahold of some of his money, he always
had money around there. A. Yes, I told Jack he
had money in the house. Jack, he went there and
had some money changed once or twice and he told
me he certainly had a lot of money on him.

Q. Where were you born? A. In Germany.

20 Q Where? A. Freiburg.

Q. Have you got any relatives living in this Coun-
try? A. No.

Q When did you come here? A. November.
October or November, 1928.

Q Don’t you remember the exact date? A
few days before the Presidential election in 1928

Q  What boat did you come on? A. Mauretania.

Q. No relatives at all in this country? A

Q. Where did you land? A. New York

30 Q. Where did you first go to live? A Albany.

Q. When did you come down this way? A
stayed in Albany for about a year and then wen
to Schenectady, to the General Electric, and wor e
there a while and then came to Philadelphia, an
from Philadelphia I went to Paulsboro, in Sou
sey and worked for 1. P. Thomas Fertilizer peop
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Q How long did you work there? A. A year or
a little over a year, and from there—they closed the
place down and I went to Philadelphia and tried to
get ajob and couldn’t get a job there and so I came
down to Columbus and got a job in George PreideFs
on the Columbus-Hedding Road.

Q Is that when you got to know Mr. Eilers? A.
Yes, sir.

Q What year was that? A, When 1 started
there with Mr. Preidel?

Q Yes. A Must be 1931. 1930 or 1931. I stay-10
ed there for close to two years, then Mr. Eilers came
and he didn’t like it so well there and he told me
about going back to his place on Cedar Lane and
both together starting in the chicken business.

Q How much did he pay you? A. He didnt
pay me anything, he made an agreement before we
started, that he would put up the money, invest for
equipment and baby chicks and if he would make
any profit on it, I was supposed to get half—fifty-fif-

20
ty-Q How long did you stay there? A. 1 stayed
there from March, 1933 until December.

BY PROSECUTOR EASTWOOD:

Q The same year? A. Yes.

Q¢ And then where did you go? A. Then I went
lo Preidel’s on the Columbus-Hedding Road. 1 left

ere after a few months and went to live with Ciem-
jengo’s and worked all summer on John Mollers 30
arm, on the Columbus-Rurlington Road and then I
got my job with Mr. Scattergood.
YQ Your parents living in German;, Herman? A

es, sir.

17 . brothers or sisters. A. One brother and
fhree sisters.
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QO What is your father’s name? A Hemmn
Hildebrand.

Q. His address is what in Germany? A Silesia,
Germany.

Q. Are you known as Junior? A. No, my nane
is George.

Q. What is your mother’s name? A Loni.

Q Your brother’s name? A. Gerhart.

Q. Your sister? A. One of my sister’s is Hsie
Mia and Ruth.

10 Q What grade were you in, in school? A 1
went to public school, and then I started to leam a
trade as a mechanic and went to school at night-
three times a week.

Q In Germany? A. Yes, sir.

Q. Did you complete your course as a mechanic?
A. Yes, sir.

Q. What trade? A. Machinist.

BY MR. PARKER:

20
Q. Then, if I understand you, you and Jack wert

down to Herman Eiler’s with the intention of robbing
him. A. Yes.

Q. And Jack, when he opened the door, shot him
A. Yes.

Q. And you went through his pockets? A &

Q. You didn’t find no money? A. No.

Q. Did you search the house? A. No.

Q Why? A 1 didn’t want to stay there any

30 more. Told him we better go and leave.

Q. Did you get scared? A. Yes, sir.

Q. Is this story you have told us, true? =+ e’
Sir.

BY PROSECUTOR EASTWOOD:
Q. Did you see the gun in Jack’s hand before M.
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Eilers came to the door? A. He pulled it out, yes,
SIr.

BY MR PARKER:

Q Would you know the gun if you saw it? A.
I know the gun he had over at his place, yes.

Q Did you ever shoot it? A. 1 did.

Q Ishowyou agun. Is that the gun?- (Is shown
gmn) A Yes.

Q And that is the gun he had Monday night when 10
he shot M. Eilers? A. Yes.

Q How many times did you ever shoot it? A.
About ten (10) times. Ten or fifteen.

Q When was the last time you shot it? A. Last
SUMIer.

Q Gould you hit anything with it? A. No.

Q Did he have the gun when he came after you
at Scattergood’s, or go back to his house and get it?
A He had the gun.

(%adHe told you he had it? A. Yes, he told me 20
he had it.

Q. And that is before you went down to Her-
mans? A Yes.

o- Torob him? A. Yes.

Q@ What were you going to do with this money
when you got it—divide it up? A. Yes.

Q Each take half? A. Yes, sir.

™ ~owmuch did you think you would get? A.

e ’"ack told me he went down about three weeks
ago 1° change a $20 bill, and said he had about two 30
or ree hundred dollars in his pocket.

y. And you knew when you lived there he car-

n m?re’ °n his Person>in his pockets? A. Yes.

0 M youtold Jack that? A. I did.

'nark d P ®a(hng» I hand you a 22 calibre revolver

the enn A7 and Hk y°u whether or not that is
at was shown to the two defendants Jacob
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John Ciemiengo and George Herman Hildebrand as
referred to in each of their statements as you have
read them. A. That is the gun.

Q And is that the gun that they both identified
as the one that was used to shoot Herman Filers? A
It is.

MR. EASTWOOD: 1 offer the two statements in
evidence.

10 THE COURT: They have been read into the testi-
mony.

MR. HILLMAN: They don’t go to the jury.

THE COURT: 1 don’t think so.

MR. EASTWOOD: We have other statements
signed by them which have been admitted in evi-
dence, I thought it might be helpful to the jury to

9q compare them.

THE coURT: | don’tthink it is proper to present
an unsigned statement to the jury.

CROSS EXAMINATION
BY MR HILLMAN :

Q Mrs. Bading, was there any conversationi ™
your presence before you started to take t ese s
30 ments. A. There was not. th
Q. Have you everything in your notes r
time you came into the room? A. I have.
Q. There was not greeting or salutation o J

thing of that sort. A. No. ts
Qg Did Mr. Parker have with him anys‘[aEerneA

which these young men were alleged to ave
before the State Troopers. A. He did not.
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Q Did he have any paper with him? A. He did
not.

Q Do you know whether or not he had seen that
paper. A I know he had not.

Q Howdoyou know? A. We waited all the
day previous to take these statements, but the men
were not brought down until late that afternoon and
they were taken immediately to the jail and the
statements were not taken until 11.45 the next morn-
ing I know we had not received any statements
prior to that time from the State Police. 10

Q Did you see them later on? A. I know there
were statements, but I didn’ see them.

Q Do you know whether Mr. Parker had seen
them A I don’t think he had, because they were
delivered later.

Q Do you know whether Mr. Eastwood had seen
them A Idon’t know.

Q He did not have them in the room. A. He
did not have them in the room.

Q And everything that was said there was re- 20
corded by you in this transcript. A. Yes, sir.

MR HILLMAN: That’s all.

ELLIS H. PARKER, a witness produced on behalf
0 e State, haVin% duly affirmed, according to law
upon his oath testified as follows:

DIRECT EXAMINATION 30
BY MR EASTWOOD:

iwi- " r”er’you are Chief County Detective of
Arington County? A. Yes, sir.

Forty twrf “aVe “een "°r Bow many years? A
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Q Were you present when the statements just
read by Mrs. Bading were taken of the two defend-
ants, Jacob John Ciemiengo and George Herman Hil-
debrand. A. Yes, sir.

Q. Prior to the taking of these statements had
you seen any statements taken by the New Jersey
State Police. A. I have never seen them as yet un-
til they was read here today.

Q  You had not seen them that day before you
took your statements? A. No, sir.

10 Q Did you know when you took those statemments
what were in the statements taken by the State Pol-
ice? A. Positively, no.

CROSS EXAMINATION
BY MR. HILLMAN:

Q. Didn’t you know there had been a statement
made by them before the State Troopers? A Idd
20 not, no.
Q. Had you been told that? A. I was not.
Q. You didn’t know there had been anything of
the kind. A. No, sir.
Q. Where did you first see these young men. A
I sent over to the jail for them. 1 first askea the
Prosecutor, when they got here, when he would e
ready for them and he said not before eleven occc ¢
Q  What time did they arrive here, if you know.
A They arrived as quick as—
30 Q What time did they get to the jail. A 1 /
got to the jail that evening, but I had gone away.
Q. That is the afternoon of the 8th. A
Q. And you took this testimony on the Jn.
We took this testimony on the 9th in the mom“lg
Q. Did you talk to them at all after they ca
to the grand jury room? A. No, sir.



Clinton Zeller—Direct 241

Q Youdidnt have anything to say to them at all?
A No

Q Do you know whether anybody in your office
had had anything to say to them; A. No, I don’t
think they did, unless when my officers were over
there when they was arrested they may have said
something to them.

Q But you yourself did not talk to them before.
A No

Q You have not done any work in this case? A.
What did you say? 10

Q You have not done any work in this case? A.
No; [just directed it.

Q What did you say? A. I directed it.

CLINTON ZELLER, a witness called on behalf of
the state, being duly sworn upon his oath, testified
as follows :

20
BY MR EASTWOOD :

Q Aou are a member of the Burlington Detective
torce? A Yes, sir.

Q And how long have you been connected with
the detective department of this county? A. Five
years. \

Q Were you at the home of Herman Eilers on the
night of October 7th last? A. 1 was.

Q What time did you arrive Jthere? A. Ap-30
proxirnately about 10 minutes after eight.

Q Ishow you what purports to be a single barrel
s]i %% gun. I ask you if you have seen that before? A.

IVE.

b  “here did you first see it? A. First saw it in
ac o the kitchen door in the home of Herman Eil-
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Q. Asrelated to the position of the body of Her-
man Eilers, what door was it? A. The back door
leading into the kitchen. Herman Eilers’ body was
right what I would say—if the body was north of that
door, this gun was behind that door and would be
south then.

Q. I show you a photograph marked Exhibit S4
and ask you whether you can indicate on that photo-
graph to the jury the door to which you are referring?
A. Yes, sir. This door right here leading into the—

10 this is the back door leading into the kitchen (indi-
cating) ; right back of that door.

BY A JUROR:

Q. Is that the door (indicating) ? A. That’s right.
The door opens inward toward the house.

BY MR. EASTWOOD:

20 Q Did you examine the gun at the time? A Yes

I did.

Q. Was it loaded? A. It was.

Q. What did you do with the shell that was mit.
A. 1 took the gun out in the yard and then opene
it up to see if it was loaded, and as I opened it (Pt e
shell flew out and hit me on the shoulder, and
picked it off the ground and put it in my pocket.

Q. Have you the shell that you took from

30 Q Will you produce it, please? A (Wtness
complies). ] , the
Q. In 'whose possession have the gun an
shell, to which you have just directed your testim) y
been since that time? A. It has been in my
session. [ brought it home in my car that mg e



Clinton Zeller—Cross 243

MR EASTWOOD: If the Court please, I offer the
gun and the shell in evidence.

MR HEILBRON: If the Court pleases, I don’t
see what evidential value they have. There is no
question about this shot gun. I don’t see what evi-
dential value it has in this case.

MR EASTWOOD: Except it is corroborative of
statements made by the defendants that they went
there with a gun prepared to meet the situation, be- 10
cause they knew that the decedent had a shot gun. 1
think one of them testified he had fired it.

THE COURT: It will be admitted for whatever
value it may have.

(Shot gun marked Exhibit S-21 and the shell S-22)

CROSS EXAMINATION
BY MR HILLMAN:

20

Q M. Zeller, who was there when you got there?
Chief Griffith of the EMorence Township police
department, Coroner Greene, Trooper Caisse and
Trooper Geren.
Q How long did you stay? A. 1 stayed until
approximately a few minutes after 11 o’clock.
Q Had the body been removed before you left?
* Iwent with the body to the morgue in the hearse. 30
Q How far was the body from the door, the en-
trance door of the kitchen? A. Well, it was part
way in the doorway, I would say.
Q The door which leads out on the porch, that
oor. A No; the doorway leading into the kitchen.
t next to that doorway was where the body was,
accor ing to those photographs (indicating).
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Q. That is the door between the two rooms, is it
not? A. No; the door leading into the kitchen.

Q. From outside? A. From outside.

Q. Was the door open when you arrived there or
closed? A. When I arrived there the door was op-
en at that time.

Q. Do you know if Mr. Griffith had a newspaper
there? A. No; I didn’t see one there. I can't re-
call it.

Q. Did you see a newspaper in his car? A Ny,

10 I didn’t watch for such.

Q Did you see anybody take a newspaper from
his car? A. No.

Q. Did you examine that body? A. No; [nade
no examination other than I could tell by looking a
it the man was dead. I made the suggestion that no-
body touch it until the photographers could get there.

Q. Until who? A. The photographers could gt

it.
Q. What time did they get there? A 1 cant

20 say. I could only estimate, probably.
Q. How long after? A. Well, I would approxi-

mate it about 9 o’clock to 9:30.
Q. You didn’t .touch the body at all? A Yes; 1
did. I took the back of my left hand and just put it

up against his hand; that’s all.
Q. Was the hand cold? A. Yes; the hand was
cold. He was dead. I could tell there was no li ein

Q When did you do that? A When I fis"

30 walked in the room. I knew, unconsciously, the man

was dead, and I just put the back of my hand on tre
back of his hand.

MR. EASTWOOD: As I understand, if the cour
please, the photographs, as well as the bullets an
gun have been offered in evidence.
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THE COURT: I understand they have all been
offered and admitted.

MR EASTWOOD: And the signed statements of
the State Police, I think they were all introduced and
admitted as exhibits.

"([1}%175 CLERK OF THE COURT: That’s right; 16
and 17.

MR EASTWOOD: If the Court please, that closes 10
the state’s case except we move that sometime before
the case is concluded that the jury be permitted to
visit the scene of the crime. I think it might be help-
ful to the jury in the light of all the testimony that
has been given here.

THE COURT: Do you suppose it would save time
togonow? How far is it?

MR EASTWOOD: It is only about six miles from 20
here, I understand. I think if the jury—if your Hon-
or would want to adjourn the session now and permit
them to, they would be willing to go. They would
still have plenty of daylight.

_ THE COURT: Would the sheriff be able to furn-
1sh sufficient cars?

t he SHERIFF: I think so.
30
COUH: ; How many are there—I14. They
ould have an officer in each car, shouldn’t they?

M- EASTWOOD: Yes; I think there should be.

aesire to go along?DO either counsel for the defense
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MR. HILLMAN: Mr. Heilbron will go along,

THE COURT: So that there won’t be any mis-
understanding, the jury is just to examine the pre-
mises on their own initiative and not ask any ques-
tion of anybody or discuss the case among themselves
as they go through. They may observe the premises
simply for the location of the doors and things like
that. I think we had better throw in a couple of
more constables, because there should be one in each

10 car.

MR. EASTWOOD: 1 .think so.

THE COURT: Do you think a bus would be bet-
ter?

MR. EASTWOOD: 1 think so.

THE COURT: There are—there is one nore
20 question. The jury have requested that they be al-
lowed to attend the movies.

MR. HILLMAN: I think that is a very good ida

MR. HEILRRON: I have no objection, your Hon
or.

MR. EASTWOOD: I have no objection, if the
Court pleases, but I think the character of the pic
30 ture ought to be determined before they seeit. re
call a case that was set aside because the jury visi e
a movie and the character of the picture was su
that the case had to be tried all over again.  ere
a decision of the Court on that and I think t ec
acter of the picture should be determined irs .
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THE COURT: Do you understand what the char-
acter of the picture is?

MR EASTWOOD: I understand it is “ Dr. Soc-
rates”, which is a gang picture here at Mt. Holly. I
have no objection to it, but with the expense that is
mvolved in a case like this, there should be no cause
for any necessity for a retrial.

THE COURT: No, most of the jury thinks they jq

do not want to go.

MR EASTWOOD: There may be pictures in
somre other community of a different character.

THE COURT: Well, if we give them an automo-
bile ride, maybe they will be satisfied. The Court is
about to adjourn and the officers may remove the
prisoners. The audience will remain seated.

(Adjourned until Wednesday at 10 o’clock a. m.)

91
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COURT OF OYER AND TERMINER

State
VS.

| Jorn Ciom: q On Indictment for
ac ob ohn iemiengo an HOlTllClde

Georg e Herman Hilde-

brand,
Defendants.

10

Mount Holly, N. J., November 20th, 1935

TESTIMONY

Before Hon. Frank A. Hendrickson, Judge,
and a Jury.

20

(Court reconvened at 10.10 A. M November 2th
1935)

MR. EASTWOOD: If the Court please, yesterday
afternoon when the jury was at the scene of te
crime there was a police dog there. I have discusse

30 the matter with counsel and I believe they are a* e
able to stipulating that at the time Mr. Eilers ive
there, at the time of his death, he had no doga a >
and that this dog was brought there since by

caretaker.

THE COURT: That will be stipulated on the
record.
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MR EASTWOOD : The State rests.
THE COURT: The defense may proceed.

WILLIAM K. SAMPSON, witness produced on be-
half of the defendant, being duly sworn according to
law, upon his oath testified as follows:

DIRECT EXAMINATION 10
BY MR HILLMAN:

Q M. Sampson, where do you live? A. Cedar
: 1L«

Q You are a farmer? A. Yes, sir.

Q How long have you lived there? A. About
nine years.

Q Were you acquainted with Herman Eilers in
his life time. A. As long as he lived there, yes. 20

Q How long did he live there? A. About eight
years. ,

Q How far is his residence from your farm? A
Right across the road.

Q From your place, can you see over about the
Liters place” A. ~ Yes.

Q Did you go over to Mr. Eilers’ place on the
evening of October 7th, 19357 A. Yes, sir.
5\78') In whose company were you A. (No an-

; %.ent wiIth you? A-d IMdr- h{[elzlseed, his
BLo of e g1ﬂr1158.ln( my son, an on’t know, one
0 Wh~"°U house? A. Yes, sir.
himlo, ha!.did you see in the house? A. 1 seen
q Qn*,"ere m the doorwav.
y him you mean Mr. Eilers? A. Mr. Eilers.
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Q. Did you look at the body? A. T just looked
at him when I went in.

Q. What, if anything, did you notice about any
blood on his face. A. I didn’t see any.

Q Any at all? A. No, sir.

Q. Was there any blood running from his
wounds?

MR. EASTWOOD: Object, he has already said he
did not see any blood.

THE COURT: 1 will permit him to answer al-
though it is practically the same question.

Q. Was any blood running from his wounds? A

No, sir, ) ) -

Q. What did you notice about the condition d
the room, there, if anything? A. The room was al
right.

gQ. Was there a stove in that room? A Yes sir.
20 Q Was there any fire in the stove? A No si.
Q. Did you examine the stove, put your hand m
it? A Yes, I guess I did. I was up against it, ys.
Was it warm or cold. A. Cold ?

Was there any lamp in the room? A Lanp.

Q. Yes. A Yes, sir.

Q. Did you light it or was it lit while you were
there? A. No, sir. ,
Q Did you examine the lamp? A No, >
didn’t. . A 01

30 Q Did you see Mr. Eilers around the place ou

ing the day of October 7th? A. No, sir.
Q. You looked over there? A. Yes, sir.
Q  You didn’t see him around? A. No. sir.
O. Did you notice anything about the ¢ ic ens
Monday? A. 1 only seen a few out on Mo ay. A
Q. Tunderstand he had a chicken yar
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Q And he had a chicken house or coops? A
Yes, sir.

Q And ordinarily the chickens were fastened up?
A Yes, sir.

Q Did you see any chickens around there, any
of them, on Monday? A. Only a few.

Q Onlyafew? A. Only a few.

Q Do you know who took care of the chickens
on the following day? A. Well, I guess Mr. Mal-
seed did.

Q Did you go there with him? A. Yes, sir.  ip

Q What did you notice about the chickens?

MR EASTWOOD: That is objected to, if the
Court please, the following day being too remote
trom the time of the alleged crime.

MR HILLMAN: I want to show what the condi-
tion of the chickens was the following day.

MR EASTWOOD: The chickens are not alleged gn
tohave had anything to do with the crime, are they?
Ithink it is irrelevant and too remote.

THE COURT: I will permit him to answer, if
counsel can connect it up.

BY MR HILLMAN:

n ,%V@Sthe condition of the chickens the
about th* °n *Uesi"aY"* A. I didn’t notice anything

Q Were they fastened up? A. Yes, sir.

heTan 8 o hink b B lied to. Ho sid

THE COURT: : Shi
on. I will permit him to answer the
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BY MR. HILLMAN:

Q  What, if anything, did you do for the chickens?
A. Well, we put in some water and put some foeed

in.
Q. Did they have any water? A. No, sir.
Q. How about feed? A. No, sir; they didnt

have no feed.
Q How did they appear, hungry or not? A

Yes, sir.

MR. EASTWOOD: That is objected to, and I
move that it be stricken out.

THE COURT: 1 will sustain that objection.

The defendants pray an exception to the above
ruling of the Court.

Exception allowed; let it be sealed and it is signed

2p and sealed accordinglﬁ/.
RANK A. HENDRICKSON,

BY MR HILLMAN :

Q. Did you gather any eggs? A A few.
Q. Anyone help you? A. Yes, sir.
Q. Who helped you? A. Mr. Malseed and ns
n.
SOQ. What time did you gather the eggs? A i
don’t know. ,
3 Q Well, about what time? A I don'tkiow
along about seven or eight, I guess.
Q. In the morning? A. No; at night.
Q What did you say? A. At night.
Q. On Tuesday night? A. Yes.
Q. Did you look for any eggs when you
there Tuesday morning? A. No, sir.

went over



William K. Sampson—Direct 253

Q Do you know whether Mr. Malseed did or not?
A No, sir.

Q Was there any way that you could see where
the chickens could have gotten out of the coop? A.
Noway. The only way where the wire was fastened
across the window, it wasn’t nailed down at the bot-
tom and they could get underneath; that’s the only
waly.

Q Did you see any place of that kind? A. There
was no place, no. That was the only place they
ocould come out. 10

Q Did you see any place where the wire was not
fastened? A. Yes; where the window was.

Q Yes? A Yes; that’s where they could get out.

Q Do you know Jacob Ciemiengo? A. 1 have
known him; that’s all.

Q How’s that? A. I know him.

Q How long have you known him? A. Oh; I
dont know; a few years.

Q You have children yourself? A. Yes, sir.

And some of your children are about his age? 20
A Yes, sir.

Q Did he ever come over to your house there?
A No, sir.

Q Did he and your children go to school togeth-
er' A They did when they were small—yes.

Q Are you acquainted with the young man’s rep-
uahon in your community for peace and good or-
der. A No, sir.

Q Ever hear anything against him? A.  No, sir.

J * fASTWOOD: If the Court please, that is ob-
He said he was not acquainted with him.

THE COURT: Objection sustained.
EY MR HILLMAN:

Q Doyou know Hildebrand? A. Not very well.
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BY MR. HEILBRON:

Q Do you know his reputation for peace and
good order in the community? A. No, sir.

Q  You say you don’t know George Hildebrand
very well? A. No, sir.

CROSS EXAMINATION

BY MR. EASTWOOD:

10 Q. Mr. Sampson, you don’t mean that you went
over there first to Eilers” house that night with “Skip’
Griffith, do you? A. There was Mr. Malseed and
his son, my son, Skip Griffith, and we went ower
there in the house then.

Q. Did you wait for Skip Griffith before you went
in? A. Yes, sir. .

Q And the others waited for Skip Griffith before
you went in the house? A. Yes, sir.

20 Q What time were you notified that something
had happened over there by Mr. Therrien? A
quarter_after seven. )

How long did you wait before Skip Griffith a-
rived? A. Well, we called up—we called up
Malseed, and we called up the State Troopeis, an
we called up Skip Griffith. It was twenty-five aite
seven when we called the State Troopers.

Q, Did you call up Skip Griffith after that.
Right after that; yes, sir. _

30 6 How long did you wait there before Skip

ffith arrived? A. It was just a few minue®

Q. Well, what time was it when he go
In about 10 minutes.

O. About 10 minutes? A. Yes.

Q. And, he got there about 25 minu es
A Somewhere around there; yes.
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Q Well, you called the State Police at 25 minutes
after seven? A. 25 minutes after seven; yes.

Q You called Griffith right after that? A. Yes,
SIr.

Q And Griffith arrived there about 10 minutes af-
ter you called him? A. Yes, sir.

Q Sothat was at least 25 minutes to eight or pos-
sibly 20 minutes to eight? A. Somewheres along
there; yes, sir.

. c(lQ And then all of you went in the house? A.
idn jq
Q Imean by you” your son, Malseed, Therrien,

and yourself. You waited outside of the house? A.

We waited outside of the house.

Q You didnt look at Eilers until Skip Griffith

ved? A No.

Q- What is your son’s name? A. Richard.
Q. Richard Sampson? A. Yes, sir.
Q.. When you went into the house, who went in
fist? A Well, I don’t know. Skip, I think.
Q- Andthe others followed, didn’t they? A. Yes. 20
Q- Did you make any close observation of Eilers
ashe laid on the floor? A. Noj; I didnt. We had
step over h1m and we could look at him as we
stepped over hi
%led you stop there and bend over and look
? A Yes.

Q You did? A Yes.

° u make any observation of him? A.
ustkmd of looked at him. That was all.

wmi e 1 0tller Wor<*s you stepped over him and as 30
ad] 1) °Verhim you turned and looked at him
madeofﬂiﬁﬁonl@nd%agiils the °nly observation You

,h,,,, o nd that IT 5: %elzla on you cannot tell whether

1S
reason face. A. That’s the
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Q. You cannot tell, can you, whether there was
any blood on his face. A. No.

Q The blood you saw was on the floor? A Yes,
it was on the floor.

Q. And you cannot say whether any blood wes
running from his head or not, because you did not
make any close observation. A. That’s right.

Q It may have been running and you not notice
it. A. It may have been running and I not notice

1t.
10 Q. You spoke about a range in the kitchen, wasnt
there an oil stove also? A. Yes, sir.
Q. Where was that? A. Sitting right up on top
of the back of the cook stove.
Q. Did you examine that to see if there was any
oil init? A. No, sir.
Q. Did you examine the lamp to see if there was
any oil in it? A. No, sir. . )
When you looked at Eilers as he laid on the
floor, there was no light in the room at that time &
201 understand? A. No, sir. ) )
Q. Was anybody else looking at Eilers at the tine
you stepped over his body and looked at him
Only what went in there.
Q. Did they look at him too as they walked over
him? A. Yes. .
Q I show you Ex. S 6, Mr. Sampson, and aKi
you can tell me what that photograph is. A

guess that is the other room.
O. Isn’t that the kitchen? A. No, that s not the

30 kitchen. ) . upjjd
I am asking you what room it is.
not have no lantern there. g

Q. That is the living room, is it? a. “
the kitchen where he has his heat, but e
have his chunk stove in that room, it was in
room.
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Q Isn't that the oil stove in that room? A. No,
that is the chunk stove.

Q What do you mean by a chunk stove? A
That is a stove to put wood in.

Q You refer to this little stove here. A. Yes.

Q Where is the oil stove to which you are re-
ferring? A That is on the back of the cook stove.

Q Ishowyou Ex. S5— A. Yes, that’s the kitch-
en, there is the oil stove and there is his table and
there is his chair and there is his lamp.

Q That lamp was not lighted when you arrived 10
there. A No.

Q I show you a picture, Ex. S 3, was Mr. Eilers
inthat position shown in that picture when you went
nthere? A Yes, sir, right that way.

Q And it is the chunk stove to which you refer as
ﬂstlgvgtove that you said was cold. A. No, the cook

Q Isthat the cook stove here, referring to the left
side of the photograph Ex. S 6. A. 1 don’t know
what that is. This is the cook stove you showed me 20
on the other picture.

Q Ishow you Ex. S 5, is that the cook stove to
which you refer? A. Yes.

Q That is the cook stove in the kitchen and there
is the il stove right on top of it. A. Yes.

Q And in back of it there is a little table and a
char. A Yes.

Q And this little stove is what is called a chunk

S 6\ the chunk stove in the other stove.

Wasn t that stove there that night? A. It was 30
In the other room.

kitchen® ** kitchen? A. No, sir, not in the
I am sure.

you were asked if this coal range was
, first, “T guess it was”. A. No, [ don’t
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Q. Did you touch it? A. Yes.

Q. Why did you touch it? A. Ijust went around
there and leaned up against it.

Q. You don’t know how long since it had been
used or burned. A. No, sir.

Q. You don’t know how long before you went
there and found Eilers’ body that the kerosene stove
had been lighted. A. No, sir.

Q. Or that the oil lamp had been burning. A
No,_sir. ) ) )

Q. You said that you didn’t see Mr. Eilers that
day. A. No, sir, I didn’t see him.

Q What were you doing that day? A I waes
digging out a few potatoes and I went down and
hulled some corn.

. Where was the field where you were working.
A.  One was right alongside the house and the other
was down in the field.

Q. Which field was that where you say it was
down in the field. A. The corn field.

20 Q. That is some distance from the Eilers p ag
isn’t it. A. I could not see his place from there.

Q. How long were you working in that fie .
All afternoon.

Q. From what time. A Maybe half past one

ent down. T e
WQ. What time did you come back. A jusi
fore sundown. f

Q. And during all that time you were
away to have seen Mr. Eilers if he had been over
30 his place. A. In the morning I could have

Q. I am not asking you about the moming,
am asking you about the time you were °“n
field as you say from about one o’clock to s

A. Yes.

b
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Q Could you see Mr. Eilers if he had been on his
place where you were working all that afternoon?
A No, sir.

Q When you were working in the morning where
were you working? A.  Right across the road, right
around the corner there.

Q In what direction from the Eilers home? A
Iworked like here in the field, and his was right
across the road.

Q Are you able to draw me a sketch showing
what you mean by around the corner. A. Here is 10
the road, here is Eilers’ chicken house, over here,
here 1s his house, and 1 worked right out here in the
field (Indicating on sketch)

Q That is where you worked in the morning.
A Yes, digging out a few potatoes.

Q As I understand your sketch this is intended
as M. Eilers house. A. That’s the chicken house.
‘rheQ aI?Lnd your place is over here. A. Right across

10

Q Your house does not face on the same part of 20
Cedar Lane Road that Eilers’ house does. A. Yes.

Q Doesn‘t the front of your house face around
the bend of Cedar Lane Road. A. Yes.

Q Isntit a fact that the road, Cedar Lane Road,
isin front of Eilers’ place, comes up here a short dis-
tance and then bends to the right. A. Yes, sir.

Q And around that bend is a lane that leads into
your house. “A.  Yes, sir.

t m ILdOn,t §0 into the Part of the road over here
side F e uts)gce- A- Yes, it goes on the other 30

Q Does your house itself face the Cedar Lane
noad around the bend. A. Yes.
r T ma*h entrance to your house is on
r Lane Road around this bend. A. Yes, sir.

conipr fUlwere working in this field around this
o the road, as I understand it. A. Yes, sir.
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O And you were working there all morning? A
No, not all momin§.

Q. What time did you go out to work in that field
A. Tt was around ten o’clock.

Q. What time did you come back from working
there. A. I came up at noon and got me dinner.

Q. And after you had your dinner about ae
o’clock you went down in the corn field, you said, and
were working where you could not see M. Hilers.
A. No, I couldn’t see him from there.

10 Q What kind of work were you doing in the
field around the bend of the road? A Digging
sweet potatoes. )

Q. And your attention was taken by the work you
were doing, A. Yes. | .
Q. You had no occasion to make any observation
of Eilers’ place. A. (No answer)
There was nothing that attracted your atten-
tion to look over there at all. A. No, sir.
Q. As a matter of fact, were not there other days

20 when you did not see Eilers all day long. A &

that’s right. SR
is was not unusual. A. Some times he

aWQy And the fact that you were engaged in your
own work where you were would accoun or
fact that you might not have seen him too, wou

Q. When did you first notice that the chic e
were penned up. A. Why, it was some time in

Th 7th

30 morninlg. .
Q. In the morning of what day/ A Around

Q. At what time in the morning, A
about eight o’clock, I guess. e generally
Q. Is that anything unusual. A €

gets them out earl

% . were
Have tEere been other times when they
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not out at that time? A. He generally leaves them
out about six or half past.

Q Were there other occasions when they were
not out at that time of day? A. Yes, there was a
few days.

Q That didn’t cause you any concern or attract
your attention as being unusual. A. No, sir.

Q You didn’t go over to see anything about it.
A No, sir.

Q Where were you when you noticed they were
penned up at that time. A. Up to the barn. 10

Q Ybur barn? A. Yes.

Q And was there anything that caused you to
look over particularly. A. No, sir.

Q You just happened to look over. A. 1 just
happened to look that way and I seen they were not
out.

Q Asyou looked over there you were looking at
the back of the chicken coop. A. The sides are to-
ward my place.

Q These sides are solid wood construction. A 20
Yes, sir.

Q You couldn’t see through them. A. No, sir.

Q Ttispossible that the chickens could have been
out without your knowing it. A. Well, they have
to open the doors and the lid for them to come out.

Q You could not see a door from your field, could
you? A Yes, I could see one.

Q That door was not opened. A. No.

Q Youdon’t know whether any of the other doors
o the chicken coops were open or not. A. No. 30

Q When did you first find these chickens were
Penned up by going over there? A. They was pen-
ned up Monday night.

Q- Did you look? A. Yes, sir.

Q What time? A It must have been about.

a past seven, somewheres around there.
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Q. With whom, if anybody, did you go and look
to see if they were penned up? A Cassie over
there (indicating), and Mr. Malseed, his son and ny
boy and two or three girls was around there.

Q. When did you first give them feed and water?
A. Tuesday morning.

Q. Tuesday morning, what time? A. Oh, I dont
know. It must have been about half past seven ar
eight o’clock.

Q. Didn’t I understand you to say that you didn'

10 feed them or water them until 7 o’clock that night,
Tuesday night? A. No, sir.

Q. Are you sure of that? A We fed them the
next morning.

Q. You fed them the next morning? A Yes, sir.

Q. I probably misunderstood you, but I thought
you said it was 7 or 8 o’clock the following night/
A. No; we didn’t feed them then.

Q. Did you see any chicken feed that night when
you looked? A. No, sir.

20 Q Did you make any examination to see? A
No, sir; there was none there.

Q. Are you sure of that? A. Yes, sir.

Q. Then why didn’t you feed them? A Because
it was too late to feed chickens. They were all m
the roost. .

Q. Isnt that the time you fed them Tuesday? A
No, sir. -]

Q. You fed them in the morning? A We te
them in the morning.

30 Q How long does feed stay in the chicken co p
after you feed them? A. Oh, it don t stay very
if they eat it up. ) )

Q. "If there wasn’t any feed in the chicken ¢ P
that evening, when you looked at them that on
evening, wouldn’t that indicate these ¢ ic ens
been fed shortly before that? A. If there was

feed there?
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Q Yes. A Yes.

Q How close do you live to Ciemiengo’s? A.
About a mile, I guess.

Q What? A About a mile.

Q His place is entered from the Cedar Lane Road
too, is it not? A. Yes.

Q But a short distance beyond your place on the
left side of the road is the lane that goes into his
place, is it not? A. Yes. It goes into Mr. Malseed’s
and from Mr. Malseed’s on across.

Q But the entrance to his place is not a mile to 10
the entrance leading to the front of your house, is
it? A Oh, no; not quite.

Q Howmuch is that? A. Oh, it ain’t more than
a half mile, I guess.

Q M. Eilers lived there alone, didn’t he? A
Yes, sir.

S.(; And looked after the chickens alone? A.
ir’

'Q He looked after his chickens alone? A. Yes,
SIr.

Q And occasionally he would be gone from there
al day? A Yes, sir.

Q And there were days when you did not see
him at all besides this day? A. Yes, sir.

Q Even when you could see all day long, there
were days when he was not there? A. YEs, sir.

RE-DIRECT EXAMINATION
BY MR HILLMAN: 30

Q When he was away all day, you could see his
ciickens? A. Some of them, if they got out.
i Whats that? A. If they got out; if any got
out through the wire.
Eastwood asked you if there were occa-
sions when Mr. Eilers would be away from home and
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you could not see him all day for that reason? A
Yes, sir.

Q And on those days, when he was away from
home all day, could you see the chickens those days?
A. If he got out and left them out before he went
away, they would be out.

Q. Do you know what his custom was about leav-
ing them out? A. No.

Q. Now, from your sweet potato field, the fidd
where your sweet potatoes were, could you see M

10Eilers’ home? A. Yes, sir.

Q. See his house? A. Yes, sir.

Q. See the chicken yard? A. Yes, sir.

Q. When you came up at night from the com fidd
could you see his house? A. Yes, sir.

Q. You didn’t see him around there then? A
No, sir.

Q. You saw when you went in the house the lanp
was on the table? A. Yes, sir.

Q. On the kitchen table? A. Yes, sir.

20 Q Was there anything else on the kitchen table;
A. A few papers.

Q. Anpaper? A A few papers; yes.

Q. Newspapers? A. Yes.

Q. Do you know what newspapers they were.

A._Nq; ,
Q ({Vere there any dishes on the table.
didn’t see any. ) )
Were there any cooking utensils on the stove.

A. No, sir; didn’t see any.
30 Q And signs of a meal being prepared? A >

sir.
Q. When you went in the house what light was
there for you to see the body? A. Theydi n

no light.

v o
8. Did anybody have a ﬂashlight?. A & X
. And by that”you saw his body lying there.

Yes, sir.
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Q And was or was not his body bleeding? A.
No, sir.

MR EASTWOOD: That is objected to, if the
court please. This is reexamination on the same
point. The witness said that he didn’t see any blood
and couldn’t see any.

THE COURT: He has answered that. I will al-

lowit to stand. What was that answer, stenograph-
er? 10

(Question and answer read as follows:

‘Q And was or was not his body bleeding? A.
N, sir.”)
BY MR HILLMAN:

Q When you saw his body there, how was his
body clothed? What clothing did it have on? A. 20

Why, pants, shirt—
Q What’s that? A. He had pants, a shirt and
acoat on.

.Q What kind of a shirt? A. 1 didn’t take no-

W/ﬁ an OUS” e shirt or wundershirt? A.
it was an 0uts1de shirt.

Q It covered his shoulders, did it? A. Yes, sir.

RE-CROSS EXAMINATION 30
BY MR EASTWOOD:

hipolr  "“arnPson>you said that his face was not
W ell” ou didnt look to see, did you? A
»w at | seen he had a mark here (indicating)
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and he had been bleeding a little down his face, but
that was dry.

Q  You didn’t look to see whether it was dry or
not? A. Just took a glance when I went over hm

Q. You stepped over his body? A. Yes.

Q. You were still in motion? A. Yes.

Q. And you looked down and you saw this mark
on his head and the blood was dry? A Yes.

Q That is what you say? A. Yes, sir.

Q. Did you make an examination to see whether

10 it was fresh blood? A. No, sir.

Q. You didnt? A. No, sir.

Q. You are not really positive whether he was
bleeding at that time? A. No, sir.

Q. He might have been bleeding a little, is that
right? A. Yes, sir. .

Q. I understand there were other days when his
chickens were penned up all day/ A Yes, sir.

Q. Besides this day? A. Yes, sir.

Q. You were not looking for him particularly t a

20 time, were you? A. No, sir. ]

You were doing your work? A 1 was doing
my work; yes. o )

There was nothing in your mind that prompt-
ed you to look over there and look for him particu-
larly? A. No, sir. R

(3., So, he might have been there and you mgn
not have seen him? A. Yes. -
O. Did you say that Mr. Eilers, when you looke
at him, had a coat and shirt on? A. Ithinkhe a
30 a kind of bluish shirt, I ain’t sure. )
Q. And he had a coat over that? A Yes; hetud
a coat. > €9
Q. I show you a photograph marked Ex 1
and ask you if you can see any coat there. A
"DQ. Then, he didn’t have any coat on.
didn’t have no coat on.
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Q You were mistaken about that? A. 1 was
mistaken on that.

Q Then, weren’t you mistaken when you said
that the blood may have been dry? A. No, sir.

Q You are sure about that? A. Yes, sir.

Q You said you stooped over and looked at him,
and that is the only observation you made? A. Yes.

Q Your recollection about that is better than that
he had a coat on? A. Yes, sir.

WILLIAM J. MALSEED, recalled.
BY MR HILLMAN:

Q M. Malseed, do you know Mr. Ciemiengo here
(indicating) ? A. Yes, sir.

Q How long have you known him? A. Ever
since he lived there—about seven or eight years, I
“om fe .

Q And how far is the home where he lives from
your home? A.  About a half mile.

AQYDoes the land of his father adjoin your land?
es.

Q And in order to get to the Ciemiengo house
rom the road, is it necessary to pass through your
am? A It comes up the front lane and then goes
own the back lane and around the meadows.

m” u”ave y°u frequently seen Mr. Ciemiengo dur-
*ngthe time"he has lived there? A. Oh, yes.

v- He has been over at your house? A. Yes, sir.

that? YYUhaVG 3 S°n ab°Wt his age? A> What’s

Q Isay, you have a son about his age? Have you
Xénn3 °Uk Ciemiengo’s age? You have a son? A
ies—yes, Sir.

Q Howold is he? A. About 17

10

20

30
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Q. About the same age as Ciemiengo? A Some-
where around there—yes.

Q. Did they go together? A. Somewhat.

Q. Are you acquainted with Ciemiengo’s reputa-
tion in that community? A. Some little; yes.

Q. For peace and good order? A Very good
es.

Y Q What is his reputation? A. Pretty fair—ys

Q. Do you remember going over to the home of
Eilers on the night of October 7th? A Yes, sir.

10 Q And do you remember going over there the
following morning? A. Yes, sir.

Q What time? A. Somewhere around 8
o’clock.

Q Who was with you then? A My son ad
Mr. Sampson.

Q. For what purpose did you go over there then.
A. We were ordered to take care of the chickens
until somebody came there.

Q. And did you go over and take care of the

20 chickens? A. Yes, si

Q What did you do‘7 A.  Fed them and watered
them and left them out.

They were fastened up? A. Some of them

Q. By “fastened” do you mean fastened in the
coops or chicken house? A. Yes; some of them
were fastened up and some of the doors have veni
lators, and they weren’t shut, and some of the chid&
ens—I don’t know how they got out.

Q. Did you notice whether the chickens a

30 water? A. No; there was water outside but tner
was none inside.

Q Did you give them water? A. Yes. A

Q. What do you mean by water out@de® s
There was some big troughs outside, an
none inside of the coops. 9"

Were there any places for water insiae.

Yes; for rainy days.
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Q What? A, For rainy days, he mostly wat-
ered them inside.

Q Did you give them any feed? A. Yes, sir.

Q Did they have any feed when you got there?
A Tdidn't see any; no, sir.

Q Were the chickens hungry.

MR EASTWOOD: That is objected to.

THE COURT: Objection sustained.

10
BY MR HILLMAN:

Q Did you gather any eggs? A. We just look
over; there were no eggs there.

Q There were no eggs there? A. Only a few;
thg{rg weren’t very many. We gathered them that
night.

Q But not that morning? A. No; I don’t think
so. We just saw a few in the coops. That was nat- 0

Q You didnt gather, them but you could see

there were eggs there? A. Some few—yes.

BY MR HEILBRON:

Q Do you know George Hildebrand? A. Yes;
saw him coming in and out.

Q He often came to your house and played with
%gllrhboys, baseball? A. Yes; they had a baseball

30

Q They had a baseball diamond there ? A. Yes

V And you saw George Hildebrand there quit
anumber of times playing baseball? A. Yes.

V. And how long would you say you have know]

eorge? A When he first came down there

or or M. Filers, that’s the first time I saw him.
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Q About three years ago? A. About three
years ago; maybe a little longer.

Q What is his reputation in the community for
peace and good order ?

MR. EASTWOOD: If the Court please, that is
objected to, because so far he has not testified that
he knows.

BY MR. HEILBRON::

10 Q. Do you know his reputation in the community?

A. Just only seeing him. 1 havent anything
against him. . _
Q. You do not—you do know his reputation? A

Good—yes.
Q. So far as you know?

MR. EASTWOOD: That is objectionable as nct
being responsive as to whether he does or does ot
20 know his reputation.

BY THE COURT:

Q. Do you know other people who know hinf
A. No; I don’t.

BY MR. HEILBRON:

Q Do you know other men who know M. Hi-
30 debrand?

MR. EASTWOQOD: He just said he didn't

MR. HEILBRON: I don’t think he understood the
question.



William J. Malseed—Recalled—Direct 271
BY MR HEILBRON :

Q You know other men that live in your com-
munity there that know Mr. Hildebrand? A. Oh,

Q Do you know his reputation in that commu-
nity? A Never had anything bad.

MR EASTWOOD: That is objected to, if the
Court please, because he has stated he does not know
his reputation. I move that be stricken out. 10

THE COURT: It will be stricken out as not re-
sponsive.

BY MR HEILBRON:

Q You know his reputation in the community,
dntyou? A Just my seeing him around there—
s,

Q For peace and good order? A. Good order. 20

Q What is his reputation in that community? A.
What’s that?

& “nt community? A. Well, I never saw
anything bad about him.

MR EASTWOOD : I move that be stricken out as
not responsive.

THE COURT: It will be stricken out.
BY MR HEILBRON:

Q His reputation for peace and order jn your

ikSownity*“ U g°°d °r bad? A- Good’ as far as
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CROSS EXAMINATION
BY MR. EASTWOOD:

Q Mr. Malseed, you say you have known Hilde-
brand for about three years? A. Yes, sir.

Q. You never knew him before that? A, No,sir.

Q The place where he lived and where you first
knew Hildebrand was when he worked for M. Eilers,
wasn’t it? A. That’s the first place I met him—yes.

10 Q That is more or less of a sparsely populated
district in there; that is, there are only a few people
who live on the farms around in your section? A
Just a few, yes.

Q. Did you ever talk to anybody before Hilde-
brand was arrested for this crime about his reputa-
tion? A. No, sir.

Q Then you never discussed the matter of his
reputation with anybody? A. No, sir.

Q. Never heard anybody saying anything about

20 his reputation? A. No, sir.

Q. So that actually your only observation is from
what you saw of him? A. Just what I saw.

Q. And how frequently did you see him during
the time-that he lived over at Eilers? A Oh, nay-
be once a week or something like that.

Q. Did you see him at night time when he was
not working? A. I saw him go through.

Q. Just passing, you mean, in an automobile.
Yes; walking sometimes.

30 Q You were never in his company? A. No, sir.
Q. So that the only knowledge that you have
his reputation for peace and good order is just a ew

times that you saw him? A. Yes, sir.

Q. And not from discussing his reputation W
anybody? ~A. No. | oo .n

Q. 1 think you said that Ciemiengo’s reputatioi
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was pretty fair, Mr. Malseed? A. Yes; he’s a good
boy as far as I know.

Q Did you ever hear anything about his reputa-
tion? A No; I did not.

Q Didn’t you hear some rumors that he had been
stealing things? A. Oh, you hear those kind of
things lots of times.

Q You heard them about Giemiengo? A. Well,
I heard people say so, but I could never prove it.

Q Tam not asking you to prove it, but I am ask-
ingyou if you heard rumors that Ciemiengo had stol-
en things at different times? A. Yes.

Q Then, in that respect his reputation was not
good, was it? A, Well, I couldn’t prove it.

Q I am not asking you whether you could prove
it. I am asking you about his reputation, not what
the truth was, but what his reputation was. Then in
that respect if you heard rumors that he was accused
of stealing things at different times, his reputation
was not so good, was it? A. 1just heard that.

Q Yes; but wouldn’t that indicate to you that a 20

man was not so good if you heard that about him,
not whether it was true or not, but his reputation?
I never find a man guilty until I catch him.
Q I am asking you about his reputation, what
° er people said about him. A. Some people say
a heck ofp a lot at times.

*\ S°me PeoPle told you that he had been steal-
ing things at times? A.” I had heard it, }Ies; in
times back.

Q What time did you go over to Mr. Eilers’ the 30

owing morning? A.  After we had got our work
none, about eight o’clock.

flo aS * understand it, there was no feed in
0 Tm OUsethen- A No, I didn’t see any.
evpnin  u keen any feed placed there the

g eore around five o’clock would that feed
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have been eaten by the chickens, by the time you gt
there in the morning. A. Yes.

MR. HEILBRON : That is objected to, Your Honor
please.

MR. EASTWOQOD : 1 think it is perfectly proper,
if the Court please.

THE COURT: It calls for a conclusion, doesnt
10 it?

MR. EASTWOOD: It does, but this witness is
qualified to pass on it.

THE COURT: I will exclude it.

Q. Do you raise chickens of your own, M. Mi-
seed? A. Yes, sir. . P ea
And you at times personally supervise feed g
20 them? A. What’s that?
And you yourself at times personally look al-
ter the feeding of your chickens. A. Yes, sir.

Q. When you feed your chickens atnighty
usually find any feed left on the groun . e
don’t try to have any left over if you can eP .

Q. In other words you just place enough
to supply their actua?’ needs. A. Yes, generally
they clean it up and some times you take 1 o

Q. And if you place in just enoug o

30 you would not find any there the following

A QN°So you don’t mean to say that becau)

was no surplus feed left by the clckelj? night be-
ing that there was none placed there

fore. A. No. ,wkens. A
Q. It might have been done by the

Yes, a bunch like that soon cleans it up.
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Q How many chickens did he have? A. He had
around eight hundred or better.

Q And there were quite a few in each coop? A.
There were about three hundred in each coop.

RE-DIRECT EXAMINATION
* BY MR HEILBRON:

Q Was there any water there in the morning?
A Outside, yes. 10

Q I'mean inside the coop? A. No, sir.

Q Was there water in the pans in the coops? A.
Not inside the coops, but there was some outside.
YQ Were there pans there for it in the coops. A.

es.

Q Did you give them water? A. Yes, sir.

Q That was the next morning. A. Yes, sir.

Q October 8th? A. Yes, sir.

Q Did they seem thirsty?

20
MR EASTWOOD: Object, if the Court please.

THE COIURT: Objection sustained.
MR HEILBRON: That is all.
BY MR EASTWOOD:

Q- Where did you give them water, Mr. Malseed,
irsi e or outside. A. In the outside trough. 30
v- As I understand your previous testimony, the
waer that is placed in the containers inside the
¢ ¢ encoops is placed there when it is dry weather,
'h't* ~*t? A, No, in bad weather you keep the
0 Penned (P and water and feed them inside,

d * en y°u Put water in the containers inside
In§ t e bad weather, because of their not being
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out, so they can get water outside for themselves. A
Sure.

Q. What was the weather that day and the day
before. A. It was pretty fine.

Q. Pretty good weather? A. Pretty good weath-

er. : .
Q. So there would be no occasion to put water in-
side. A. No.

BY MR. HILLMAN:

10
Q. How was the weather on Sunday, the 6th? A
I really could not tell you. We have had some awful
nice weather, but I could not tell you about the
weather on Sunday.
ARTHUR THERRIEN, recalled.
20 DIRECT EXAMINATION

BY MR. HEILBRON:

Q. Do you know George Hildebrand? A Yes
Q. How long have you known him. A

two years. :
Q. d do you know other people in the
munity that know him? A. Yes, sir.

O. Do you know his reputation in the ¢

30 where he lives for peace and good order prior

A. I never heard anything.

MR. EASTWOOD : T ask that the question be an
swered yes or no.

THE COURT: Finish the question.
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Q Prior to the time George Hildebrand was
charged with this crime do you know his reputation
in the community for peace and good order? A.
Yes, sir.

Q What was it? A. Good as far as I know.

Q Do you know Jacob John Ciemiengo? A.
Yes, sir.

Q How long have you known him? A. About
the same time.

Q Do you know other people in the community
that know him? A. Yes, sir. 10

Q You know what his reputation is in the com-
munity for peace and good order in the community
inwhich he resides. A. Yes.

Q What is that? A. That is good.

BYMR HILLMAN:

Q You were over at the home of Eilers on the
night of October 7th. A. Yes, sir.

Q Did you see his body there? A. Yes, sir. 20

Q How was the body dressed, if you remember.
A He had a pair of pants and a shirt and shoes.

Q What sort of shirt? A. A working shirt, a
dark bluish shirt or something like that. It was dark.

Q It came up around his neck?

MR EASTWOOD: Object as leading.
THE COURT: Yes.

30
v- Did it come up around his neck?

MR EASTWOOD: Object as leading.
HE COURT: The objection will be sustained.
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Q. Tell us what the shirt covered? A (No anr
Swer.)

Q. What part of the body did the shirt cover?
A. T know he had it on and that is all I know.

Q. Was it an outer shirt or an undershirt? A I
was an outer shirt, a working shirt.

Q. Did you see the lamp there? A. Yes, sir.

Q. Where was the lamp?

MR. EASTWOQOD: Object, that was all gone over
10 jjy counsel when this witness was on the stand be-
fore.

THE COURT: I will permit it, he has been sub-
poenaed by the defense. This is his own witness.

Q Where was the lamp? A. On the table.
Q Was it lighted? A. No.
Q. Was it lit while you were there? A Yes.
. Who lighted it? A. T could not say.
20 Q Did anybody fill the lamp while you were
there? A. Yes.
Q. Who did that? A. 1 could not tell you but
it was filled. .
Do you know whether there was any oil in
when you first saw it? A. 1 know there was not.
Q What else was on the table with this lanp.
A. There was a magazine and some old papers.
Q. Were there any dishes? A. I don’t remem
ber.
30 Q Any signs of a meal there? A. No, sir.
Q.  Any signs of a meal being prepared on
stove or elsewhere? A. I don’t remember.
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CROSS EXAMINATION
BY MR EASTWOOD :

Q There might have been some provisions on the
stove where a meal was being prepared but you don’t
know, is that right. A. I don’t know.

Q M. Eilers lived there by himself, didn’t he?
A Yes, sir.

Q And did his own cooking? A. Yes, sir.

Q And did his own house work? A. Yes, sir. 10

Q And he looked after his chickens himself, in
fact he did all the work around the place including
the work inside and outside alone, did he not? A.
Yes, sir.

Q You say that this lamp was lighted while you
were there. A, Yes, sir.

Q What time was it when it was lighted. A. It
was lighted the second time we was there, | imagine—
Q What time was that? A. That must have
been somewhere between half past seven and eight, 20

maybe quarter of.

Q That was after you had gone for these other
nmen. A Yes.

Q And after you had called Mr. Griffith. A
Yes, after we had called Mr. Griffith.

Q You waited for Mr. Griffith before you went
i, didn’t you? A. Yes.

Q And what time did you get there? A. Around
a quarter of eight.

sirQ And Mr. Griffith had a flash light. A. Yes, 30

Q And how Jong after you got in there was this
lanp lighted, A~ Not very long, maybe three or
four minutes.

Q Who was there when it was lighted. A. Iam
no sure, but I think it was Bill Malseed, Mr. Grif-

New Jersey State Library
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fifths, and Baird Malseed and some of the girls, I
think, were there.

Q. You don’t know who lighted it? A T could
not say.

Q. You examined it before it was lighted A
Yes, I took the chimney off, when someone sad
“Light the lamp”, and there was no oil in it and we
could not light it.

Q  You took the chimney off — A Yes, and 1
said there was no oil in it, and somebody took the

10 lamp and put some oil in it.

Q. But you don’t know who put the oill init. A
No, sir.

Q. Although somebody took it from you for the
particular purpose of filling it with oil so that it
could be lighted, you don’t know who that person
was. A. No, I do not.

Q. You didn’t make much of an observation to sce
if there was any oil in it, did you? A 1did inthe
first place.

20 Q It was dark in the room when you looked at it,
wasn’t it? A. Yes, but they had a flashlight.

Q Did somebody hold the flashlight up against
the lamp? A. It must have been because I coud
see the lamp.

Q. Was that what was done? A. Yes.

Q. Who held the flashlight up against it? A I
am not sure if it was Baird Malseed or who.

Q. How close was he to you. A. Justtoonesi e
about a foot away.

30 Q You just said a moment it was either Bair’
Malseed or someone else, and he was standing a ang
side of you only a foot away and yet you don t know.
A. 1 believe it was him, but I am not sure.

Q. You cannot say now who was holding
flashlight. A. No.

Q. And you don’t know how far away fromy
he was when he held the flashlight, A. No.
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Q What kind of flashlight was it? A. 1 couldn’t
say. I know we had a flashlight when we went in
there that time.

Q And with the light the flashlight gave there
might have been some oil in the lamp, but you could
not see it. A. Possibly.

Q You don’t know how long before that the lamp
had been lighted. A. No.

QNOYou didn’t make any examination to find out?

Q M. Therrien, you say that you had known 10
Hildebrand about two years. A. Yes, about two
years.

Q The first time you knew him was when he
cane there to work for Mr. Eilers, wasn’t it? A. No,
he lived over there at Ciemiengo’s.

Q That was before he worked for Eilers? A
That was maybe a year and a half ago. I didn’t live
down there before that.

Q And you didn’t know him when he worked for
Eilers. A~ No.

Q It was after that, possibly a year arid a half.

Q When you first got to know him he was living
in Cedar Lane? A. %

Q How long did he live there? A. All summer
1 guess.
Q "And as related to your place where is Ciem-

lanf°S A’ My PlaCC is right at the head of their

onr / T p*ace *s Just near the entrance to the lane 30

mto ane " oad that goes pass the Malseed pro-
aF(] goes back to Ciemiengo’s. A. Yes.

Yes  °UWere fondly with the Ciemiengo’s? A.

q “nd with Hildebrand. A. Yes.
Ciemiengo "4 ~ haVe &friendly feelinf toward
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Q And you still have a friendly feeling toward
Hildebrand. A. Yes.

Q. And you want to do what you can to help them
in this case. A. Yes.

. Had you ever discussed with anyone in that
neighborhood Hildebrand’s reputation before this
occurrence. A. No, sir.

Q. So you had never heard anybody say anything
about his reputation. A. No, sir.

Q. And your statement about his reputation be-

10 ing good is not based on what anybody ever sad

about him. A. No.

Q. It is merely based on your own observation.
A. Yes. ] ) )

Q How many times did you see him? A 1lsaw
him every day when he went up to work.

. Did he ever stop in your house? A. Occasion

ally.
6. How often? A. Not very often.
Q. You never made an occasion to go out with
20him. A. No. ) , .
Q. You don’t know anything about his reputatio
or his life,. A. No. ) o
Q. And you don’t know anything about Liemien
go’s reg{utation or his life. A. No.
Q. You have known him about the same leng
time as you have known Hildebrand. A Yes.
Q. That is just since he moved into that commu -
ity. A. Yes. o , , .Im
Q. Did you ever hear that Ciemiengo a
30 things at different times? A. Yes, I did.

BY MR. HILLMAN:

Q. Did you believe it?
MR. EASTWOOD: Object, that iS immaterial.
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THE COURT: Objection sustained. It is a ques-
tion of reputation.

Q Did you ever hear anybody say anything
against his reputation for peace and good order. A.
No.

Q Did you ever hear of his being engaged in any
fight or anything of that sort? A. No, sir.

MR EASTWOOD: Object to that, if the Court
please.

THE COURT: I will permit it.
MR HILLMAN: That’s all.

EUGENE R. SCATTERGOOQOD, recalled.

DIRECT EXAMINATION
BY. MR HEILBRON:

Q Where do you live, Mr. Scattergood? A. 1
ive on the Burlington-Columbus Road.

Q In Florence Township? A. No, in Mansfield
township.

Q You know George Hildebrand? A. Yes.

Q He worked for you? A. Yes.

Q How long had he worked for you? A. Thir-
ten months and one week.

Q Hoyou know nthpr e£&nlA in flio ,rl/ini(tr tlirt

m pie community ior
Ge’n good order was? _A. 1 only know of my
%wn observation, as far a« Th r oil

10

20
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Q. His reputation for peace and good order was
all right? A. As far as I knew personally, yes.

MR. HEILBRON: That’s all.
CROSS EXAMINATION
BY MR EASTWOOD:

Q. You said you knew other people that knew

10 him. A. Yes, most everybody around the neight
borhood knew him more or less.

Q. What other people in your immediate vicinity

knew him? A. Well, the Malseeds and M. Ther-

rien and my next door neighborhood knew he work-

ed for me. )
Had you ever talked with any of them con

cerningF his reputation. A.  No.
hen you don’t know what his reputation is in
the community based upon what other people have

20 said about him. A. No.
Q. You said his reputation for peace and good or-

der was based merely upon your own observa a,
while he was working for you. A. Yes, just wi
he was working on my property.

Q. You still have a friendly feelmg for him.

Yes.
Q. You want to do what you can to help him g
out of this scrape he is in. A. Well, yes.

30 MR. HEILBRON: Object to that question.

MR. EASTWOOD : [ think it is a matter of test-
ing the credibility of the witness.

MR. HEILBRON: He is called to testify to the &
fendant’s reputation.
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MR EASTWOOD: As I understand it is permis-
sible to ask a witness his attitude toward a person
about whom he is testifying, in order to evaluate the
testimony for the jury.

THE COURT: Yes, but you said, “Willing to do
anything”, and that would create a certain inference.
1don't think the witness is that kind of man.

Q How far is it from your place where I under-
stand Hildebrand lived and worked over to Eilers? 10
A About a mile and a half.

MR EASTWOOD: That’s all.

JOHN F. MOLLER, a witness called on behalf of
the defendants, being duly sworn according to law on
his oath testified as follows:

20
RY MR HILLMAN:

Q. M. Moller, where do you live? A. Columbus
Road.

Q And you are a farmer? A. Yes, sir.

Q How long have you lived in that vicinity? A.
I'have been there 20 years.

Q Do you know Jacob Giemiengo? A. Yes, sir.

Q How long have you known him? A. Well,
Just about eight years. 30

Q Ever employed by you? A. Yes, sir.

y. Do you know other people who know him
there? A° What?

hin? AoU know other people who know
knowhi "eS*8 ReoP"e aroimd there, I guess,
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Q. Are you acquainted with his reputation in that
community for peace and good order? A N, sir.

Q. What did you say? A. No, sir.

Q. Do you understand me? Do you know what
his reputation was for peace and good order? A
Yes, sir.

Q  What was it, good or bad? A. Good. ,

BY MR. HEILBRON :

10 Q. You also know George Hildebrand? A Ys

Q Do you know other people in the community
who know him? A. Well, I couldn’t tell you that.
I guess I do.

Q. You do? A. Yes, sir.

Q. Do you know his reputation in the community
for peace and good order? A. Yes, sir.

Q Was it good or bad? A. It’s good.

CROSS EXAMINATION
20
BY MR. EASTWOOD:

Q. How long have you known Jacob Ciemiengo.
A Well, I know him since he lived out there, about
eight years. 1 couldn’t tell you how long he lived
there. ) ) ] ) LA

Q. Are you friendly with his family? A
Sir,

Q. Do you visit there at times? A. Yes, sir.

30 Q When did Jack work for you? A Hewo
ed for me the past two years, off and on.

Q. Just occasionally when you needed a nan,

it? A. Yes, sir. , Jn
And you say you know his reputation

community? A. Yes, Sit  ........... mncent
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ing his reputation before this case— A. No, sir;
I did not.

Q So, you don’t know what other people said
about him? A. No; I couldnt tell you.

Q Did anybody ever tell you that he was charged

with stealing things from different people? A. They
did not.

MR HILLMAN: If the Court please, I object to
that. The question of his reputation for peace and
good order is in issue here, nothing else. 10

THE COURT: I will permit the question. I think
it is proper cross-examination.

The defendants pray an exception to this ruling of
the Court.

Exception allowed; let it be sealed and it is signed
and sealed accordingly.

FRANK A. HENDRICKSON, 20
Judge.

MR EASTWOOD: Read the question.

(Question read as follows:
Q Did anybody ever tell you that he was
¢ ar§ed with stealing things from different people?”)

THE WITNESS: No; they did not.

BY MR. EASTWOOD :

Q You never heard anything at any time about
Gemiengo? A No; I did not.
with matter  fach you say you never talked

A W 0,V ab°ut Ciemiengo and his reputation?
A- No; I did not.
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Q How long have you known Hildebrand? A
Hildebrand, I have known him for about—well, a
year and a half. He worked for me the past sum
mer; not this past summer, a year ago this past sum
mer.

Q 1934? A. Yes, sir.

Q. Do you know other people that know him? A
Yes, sir.

Q. What other people? A. Well, the people
who worked for me, like Louis Malseed.

10 Q Did you ever talk with him about Hildebrands
reputation? A. Well, I don’t know exactly talking
about his reputation—no.

Q. Did you ever hear anybody talk about his rep-
utation? A. No; I did not.

Q. The only thing you know about Ciemiengo is
when he worked for you— A. That’s all.

Q. And the same thing is true of Hildebrand? A
Yes sir. ) )

Q  You were never in their company when they

90 were not working for you? A. No, sir.

Q. So you don’t know what their mode of living
was and what they may have done when they were
not working for you? A. No, sir.

BRUCE BUNTING, a witness called on behal o
the defendants, being duly sworn according to a\
on his oath, testified as follows:

30
BY MR. HILLMAN:

Q. Where do you live? A. Columbus and Bu-
lington road. ) i .. U
How long have you lived in that vici y-

All my life. . ) .
Q. "What is your business? A. Farming.
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Q Do you know Jacob J. Ciemiengo, the gentle-
men here (indicating)? A. No; I do not.

Q What did you say? A. 1 do not.

Q Do you know George H. Hildebrand, (indicat-
ing)? A No; I dont know him, only by sight to
speak to.

Q Are you acquainted with the reputation of
either of those persons in your community? A. 1
am not.

Q Never heard their reputation discussed? A.
No. 10

(No cross-examination)

CLARENCE D. HALL, JR., a witness called on be-
half of the defendants, being duly sworn according
to law on his oath, testified as follows:

BY MR HILLMAN:
20

Q M. Hall, where do you live? A. On the Co-
lumbus and Burlington Stone Road.

Q What is your business? A. Farming.

Q How long have you lived in that vicinity? A.
About a year and three-quarters.

Q Where did you live before that? A. Mt Hol-
*y and Columbus Road.
. ¥ "mean, in that vicinity, how long have you
I\ there, not just the particular place where you
are iving now, but in that vicinity? A. Around 30
mat territory ?

Q Yes. A Practically all my life.

v- Are you acquainted with Jacob J. Ciemiengo?
* 1know him; yes.

A W' "°Uknow other people who know him?

. T »] guess most people know him around
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Q. Are you acquainted with his reputation in that
community for peace and good order? A I dont
know anything about him only

MR. EASTWOOD: That is objected to.

THE COURT: Just answer that question yes o
no.

BY MR. HILLMAN:

10 . . . .
Q. Are you acquainted with his reputation in that

community for peace and good order? A No, mt
exactly.

Q. "What do you mean by that? A Well, ke
worked for me and I never seen anything out of the
way.

MR. EASTWOOD: That is objected to and I nove

it be stricken out.

20
THE COURT: It will be stricken out.

BY MR. HILLMAN::

Q. How long did he work for you? A
worked for me, I will say, around a little over
months, maybe. K

Q. Wher was that? A From—it was %
last April until sometime in July, if I am no

Q. Did he live at your house during the.j"”e”
was working for you or did he go home a mg
He lived there.
Q. He lived with you? A. Yes. f WU
Q. Did you make inquiries about him b
Mim9 | THid not«



Clarence D. Hall Jr.—Direct 291

Q Did you hire him without making any inquir-
ies or did you know him? A. 1 knew him about
three weeks before I hired him.

Q Well, have you known him since he ceased
working for you? A. I don’t know of his where-
abouts; no.

Q You knew he was around there? A. I knew
lie was around there somewhere, around the terri-

tory.
Q Did you see him? A. Not very often; about
once, maybe. 10

Q Do you know his reputation for peace and
good order? A. As far as I know, yes.

Q What is that reputation, good or bad? A
Good, as far as I know.

BY MR HEILBRON:

Q Do you know George Hildebrand, too, Mr.
Hall? A I know him to see him around there,
that’s all.

Q Did he ever work for you? A. He never did.

Q Do you know other people in that community
who know him, too? A. I suppose the neighbors
know of him, seeing him around.

Q Do you know his reputation for peace and
good order in that community?

MR EASIWOOD: That is objected to, if the
ourt pleases, because he has not said that he knows
0 er people that know him. That is, he said “I sup- 30
Pose other people know him.” To qualify, he must

now other people who know him and what his re-
putation 1s.

HE COURT: 1 think that is right. He ought to
re qualified. s S
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BY MR. HEILBRON:

Q. Do you know other people in the community
that know George Hildebrand? A. As far as I
know, the neighbors around there know him, seen
him go past the same as I did, seen him go past.

Q. You know the man he worked for? A M
Scattergood; yes.

Q. So you do know people that know h1m A

S.

10 Q Do you know his reputation in that commun-
ity for peace and good order? A. Good, as far as
I know. I never heard anything bad about him

CROSS EXAMINATION
BY MR. EASTWOOD :

Q. In fact, Mr. Hall, so far as either of these de-

fendants is concerned, you never discusse e
20 reputation with anybody else, did you, prior o
commission of this crime? A. I did not.

Q. So that you never heard anybody saying J
thing one way or the other about them?
heard anything either way. r-

0. Did you ever hear any charges agamst
iengo that he was alleged to be stealing things a
ferent times? A. I did not.

Q. The fact is that you never talked about
an body else? A.. No. inmiiries

6 S?]ou hired him without making any q
about him? A 1 did, weeks?

Q. And he worked’ or ‘you about three
A. He worked three months, maybe. I

eXQt'yi beg your pardon, and the same thing « ™
about Hildebrand” you never talked with anybody

concerning him? A. 1 did not.
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Q And you never heard anybody discuss his
reputation? A. No.

Q You don’t know what either of them may
have been doing so far as their actions were concern-
ed doyou? A. I do not; no sir.

FRED DAVID, a witness called on behalf of the
defendants, being duly sworn according to law on
his oath, testified as follows: 10

BY MR HILLMAN:

Q M. David, where do you live? A. On Cedar
Lane Road.

Q And how long have you lived in that vicinity?
A 18years.

Q What is your occupation? A. Farming.

Q Are you acquainted with Jacob J. Ciemiengo?
A Well, not exactly acquainted with him. I only 20
know him from going to school.

- Q What did you say, going to school? A. Meet-
ing at our corner.
Ye(g Your boys and he went to school together? A.

Q_ Do you know whether people know him there?
A Yes, sir.

Q “re y°u acquainted with his reputation in
at community for peace and good order? A. Yes,

St ) 30
TI/  What is that reputation? A. Well, as far as
now, it is good; I never heard nothing about him.

BY MR HEILBRON :

Q Do you know George Hildebrand? A. Just
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at the neighbors, working for the neighbors.

Q. Do you know other people in the commumity
that know him? A. Well, yes, around there.

Q. Do you know his reputation in that community
for peace and good order? A. Yes; good as far &
I know of.

GROSS EXAMINATION
BY MR. EASTWOOQD :

Q. Did either of these men ever work for you?
A. No, sir. o ) )

Q. So far as Ciemiengo is concerned, did you ever
talk with anybody concerning him and his reputa-
tion? A. No, sir.

Q. Did you ever hear these charges that he wes
accused of stealing things? A. No, sir.

Q. The fact of it is you never talked about him
and his reputation with anybody since you hawe

20known him? A. No, sir. )

Q. And you have never made any observation
his conduct, have you? A. No.

Q. In fact, you don’t know what he does except
the times you saw him on the corner when he wes
going to school? A. No, sir. .

Q. How long ago was that? A, Well, it wes
about seven years I have known him aroun
neighborhood.

Q. Well, did he quit going to school about two

30 three years ago? A. Yes; I guess about two
three years he quit. )

Then, you have not met him around tne
ner since that time? A. No, but he worked tor
neighbor up there, John Moller. B

5 How long ago was that? A. About two

three years.
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Q That is what I say, since that time you have
not seen him? A. Noj; but he has been in my yard
onee.

Q How long ago was that? A. That’s about the
middle of the past summer.

Q This last summer? A. Yes.

Q That is the only time you have seen him in
those two or three years? A. That’s all.

Q So far as Hildebrand is concerned, have you
ever discussed his reputation with anybody? A. No,
SIr. 10

Q Younever talked with anybody about what his
reputation is? A. No.

AQNOAnd he never worked for you, I understand?

Q You never had opportunity to observe him or
his conduct, did you? A. No.

Q Have you ever been where he was? A. Yes.

Q Where? A. John Moller’s place.

Q That was about a year and a half ago? A
Yes, sir. 20

Q Has he been in your company anywheres
since? A No, sir.

Q So, you don’t know what his reputation was

or what hé has been doing since a year and a half
ago? A No.

SOUTH HATHAWAY, a witness called on behalf
o the defendants, being duly sworn according to law
on his oath, testified as follows: 30

BY MR HILLMAN:

Where do you live? A. Columbus and Bur-
on Stone Road.

a  A'mk°w 1°ng have you lived in that vicinity?
» About 25 years or more.
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Q. What is your business? A. Farming.

Q. Are you acquainted with Jacob J. Gemiengo?
A. Well, I have seen him around there and talked
with him some.

Q For how long? A. Oh, since he has been
there. I don’t know how many years that has been

Q. Did you know him from the time he was a
child? A. Ever since he has been there. Iseenhm
going to school riding on the bus with my children.

Q. Do you know other people who know him? A

10 Well, T guess about everybody around there knows
him.

Q. Are you acquainted with his reputation in
your community for peace and order? A Newer
heard anything against him.

Q. Did he ever come over to your house to your
children? A. No.

Q. Do you know whether they were together? A

0.
Q. They were together going to school? A wn
20 to go to school—yes, yes, to school.

BY MR. HEILBRON':

Q. Do you know George Hildebrand? A st
seen him at Scattergood’s; that’s all.

Q. Do you know other people around there w0
know him? A. Well, where he has worked. Thats
all I know that knows him.

Q. The neighbors around there? A The ¢

30 tergoods. 7 , C-%.
The Scattergoods know him? A W -,
tergood of course knows him.

Q. You have known him how long. pw
have you known him? A. Thaventseen Mm®
he has been with the Scattergoods. That s all
ever seen him.
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Q That is a little over a year, is it not? A. 1
suppose it is; yes.

Q Do you know his reputation in your commun-
ity for peace and good order? A. I never heard
anything one way or the other about him.

Q It was not bad? A. No; I never heard any-
thing bad. I never heard it discussed.

CROSS EXAMINATION
BY MR EASTWOOD: 10

Q Did you ever hear anybody saying anything
good of him? A No; never good and never bad.

Q Did you ever hear anybody saying anything
good for Ciemiengo? A. Just—

Q Have you ever heard anybody say anything
good of Ciemiengo? A. No.

20
ELLSWORTH D. PANCOAST, a witness called on
behalf of the defendants, being duly sworn according
to law on his oath, testified as follows:

BY MR HILLMAN:

M. Pancoast, where do you live? A.  Colum-
bus and Burlington Road.

Q How long have you lived in that vicinity? A.
nine years. gn

Q What is your business? A. Farming.
Ido AU now “ac’B J. Ciemiengo? A. Yes;
Q How long have you known him? A. Just
over a year.

1" ~0U know other people in your community
who know him? A. Yes.
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Q. Are you acquainted with his reputation in
your community for peace and good order? A Yes.

Q What is that reputation? A Always good
as far as I know.

BY MR. HEILBRON:

Q. Do you know George Hildebrand? A Yes
I do.
d(()). Do you know other people in your commr
10 nity who know him? A. Yes.
Do you know his reputation for peace and
good order in your community? A. Always good
as far as I know.

CROSS EXAMINATION
BY MR. EASTWOOD:

Q. Did you ever hear anybody say anything gnod
20 of Ciemiengo?

MR. HILLMAN: That’s objected to.

MR. EASTWOOD: He knows his reputation, if
the Court please, and I think it is proper cross ex
amination.

THE COURT: I will perihit it.

30 MR. EASTWOOD: Read the question.

(Questlon read as follows:
“Q. Did you ever hear anybody say anYthing good

of Ciemiengo?”)

THE WITNESS: No, I haven't.
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BY MR EASTWOOD :

Q Did you ever hear anybody say anything good
of Hildebrand? A. No; I have not.

RE-DIRECT EXAMINATION
BY MR HILLMAN:

Q Have you ever heard anybody say anything
bad about them? A, No; I have not. 10

NATHAN B. PANCOAST, a witness produced on
behalf of the defendants, being duly sworn accord-
ing lo law, upon his oath testified as follows:

DIRECT EXAMINATION
BY MR HILLMAN: 20

Q Where do you live, Mr. Pancoast? A. Bur-
lington-Columbus Road.

(' How long have you [ived there? A. Nine
years.

Q What is your occupation? A. Farming.
AQNoAre you acquainted with Jacob J. Ciemien%c

9, b ‘7

g gt You dont know him at all? A Only b Ny

Q Do you know his reputation? A. No, sir.
Do you know George Hildebrand. A. Onl
by Sight.
}ﬁn(%goDli)(}if.you ever speak to him? A When I saw

Yeg s].gfou lived near Eugene R. Scattergood. A.
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Q. You know other people in the community that
know George Hildebrand. A. 1 suppose they do
he lives in that neighborhood.

Q Do you know what his reputation in the com
munity is? A. No.

MR. EASTWOOD : No questions.

LEWIS MALSEED, a witness produced on behalf
10 of the defendants, being duly sworn according to
law, upon his oath testified as follows:

DIRECT EXAMINATION

BY MR, HILLMAN:

Q. Where do you live? A. Columbus Road.
Q. How long have you lived in that vicinity. A
All my life, I guess.
n Q What is your business. A. Farming.
A Q Are you acquainted with Jacob J. Gemiengo?

A Yes, sir. .
Q. How long have you known him? A It hes

been around three grears now. _
Q. You know other people in that community w o

know him? A. Oh, y
Q Are you acquamted with his reputation in a

community for peace and order? A 1 aways

thought it was good.
q Q Did you ever hear anybody speak abou is

reputation? A. No, sir.
Q. Did you ever "hear anybody say anytmng

against him? A. No.

BY MR. HEILBRON:

Q. Do you know George Hildebrand. A Ye,
SIT.
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Q How long have you known him? A. I met
him last spring.

Q Do you know other people in the community
who know him? A. Yes.

Q Do you know his reputation for peace and
good order? A, As far as I know it was good.

CROSS EXAMINATION

BY MR EASTWOOD :

10

Q You are not sure that you know it, are you?
A No, I have only known him a little while.

Q Then you are not quite sure you know his
reputation? A. No.

Q You are not quite sure you know Ciemiengo’s
reputation. A. I only know him by working along
with him. I never seen anything wrong.

Q You said you always thought his reputation
was good. A Yes.

Q Did you ever hear any statements made in 20
your community that he had stolen things at differ-
ent times? A No.

Q Did you ever hear any good of either one of
them? A (Witness laughs)

BY MR HEILBRON:

Q Did you ever hear any bad of either one of
them? A " No.

MR HEILBRON: I will call Jacob J. Giemiengo.

) COURT: 1 think before we go into that, we
w take our noon recess.

(Court adjourned until 1 P. M.)
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(Court reconvened at 1.15 P. M)

JACOB JOHN CIEMIENGO, one of the defendants,
being produced on his own behalf being duly swom
according to law, upon his oath testified as follows:

DIRECT EXAMINATION
BY MB. HILLMAN:
10 Q What is your full name? A. Jacob J. Gem

iengo.
(%. Where do you live? A. Cedar Lane.
Q. How old are you? A. Sixteen.
Q. When were you sixteen? A. July 23rd, 1935
Q Did you know Herman Eilers? A Yes.
Q. In his lifetime? A. Yes, sir.
Q. How long had you known him? A About
four and a half Jears.
How far did you live from him? A Abot
20a 11ttle over half a mile. )
Q. How long have you lived there? A Seven
or eight years.
Q. Where did you live before that? A Plaa
Park.
Q. In this County? A. Yes.
Q. Were you born in this country? A e
Q. What is your father’s name? A Josep
Ciemiengo.
Q Is your mother living? A. Yes, sir.
30 Q What is your mother’s name? A Katherin
Ciemiengo.
Do you live with your parents' A
Q  On the evening of Monday, October >
did you get your evening meal at home? +* e
Q About what time were you throug °
About ten minutes after six.
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Q Where did you go then? A. Over to Scat-
tergood’s.

Q Eugene R Scattergood’s? A. Yes.

Q For what purpose did you go there? A. To
gt George to take me in town after some bread.

Q George who? A. George Hildebrand.

Q Did you see him there? A. Yes.

Q What was he doing when you got there? A
He was eating supper.

Q Did you and he go together? A. Yes.

Q How long after you arrived there did you
leave? A About ten minutes.

Q Where did you go then? A. Down to Her-
man Filers.

Q What was your purpose of going down to Her-
men Eilers. A To try to borrow half a dollar to
get some cigarettes.

Q Had you ever borrowed money from him be-
fore. A 1 didn’t, no.

Q Do you know whether anybody else had. A.
George had, yes. *

Q7 Had ¥ou ever visited Herman Eilers’ before
that? A Yes.

we(gk How many times. A. About once or twice a
Q7 Over a period of what time. A. In what
way’

Q How long had you been visiting him? A.
ust talking with him once in awhile. I would go
over there and he would take me to Mount Holly to
Pay for a tire bill.

Q Were you friendly with him? A. Yes.

A y°u h&e any ill feelings toward him? A

0 rva an(*""ebrand went to Filers. A. Yes.
Did you go in this yard? A. What’s that?

V. Did you drive in the yard? A. Yes.

y- Youwere in an automobile? A. Yes.

10

20

30
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Q. Whose automobile was it? A. My fathers

Q  When you arrived at Herman Eilers’ residence
where did you go? A. I went up to the door.

Q. Where was George at that time? A Googe
stayed in the car. .

Q. Did George drive in the yard? A Yes.

Q. How far in the yard. A. Just where he pulls
in and everybody else pulls in, right there in front
of the house, the back porch.

Q. Did you go around the barn or the com crib?

10 A. We didn’t go around the barn or the com crb,

no.

Q.  What did you do when you got to the house.
A.  Got out of the car and walked up on the porch.
There was no light in the house. I hollered for Her-
man four or five times, I did not get no answer.

Q. Then what did you do? A We blew the

orn.
Q. Who blew the horn? A. George.
Q. Then what did you do? A. George flickered
20 his lights three times and we pulled up where he a
his wood pile, we backed up between the com crib
and the house and went on ou
Q. Did you go in the house at that time? A 1N
m&. Did you see Herman Eilers? A. No, sir.
Q>' Did you see Herman Eilers? A No, sir.
Did you shoot Herman FEilers? A No, si-
Did you have a pistol with you? A s
I show you a pistol, which has been mar
30 E)gilblt S-18, and ask you if you recognize tha P
tol? A. Yes; that’s the pistol my father gave
Q  When did he give it to you? ~ast 7ethe
Q. What time last year? K Why, about in the,
the last of the summer.
Q. You mean 1934? A. 1934; yes, sir' nicht
Q. Did you have that pistol with you
of October 7th? A. No, sir.
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Q Do you know where the pistol was? A. Yes,
Sir.

Q Where was it? A. It was home, in the up-
per drawer, in the front room.

Q Upstairs or downstairs? A. Downstairs.

Q And when did you have that pistol last before
that? A 1 hadn’t touched that pistol for awhile.
Ijust don’t remember how long it was.

Q Did you have any cartridges? A. No, sir.

Q Did you ever fire it? A. Yes; I fired it when
ny father first give it to me. 10

Q Do you know whether or not there were any
shells in the revolver, any exploded shells? A. 1
just don’t remember.

Q Was the gun loaded? Did it have any bullet
shells in it? A. No, sir; I don’t think so.

Q Did you shoot Herman Eilers with this pistol?
A No, sir.

Q Now, after George had blown the horn you say
you backed out of the yard? A. No; we pulled
ahead to where he had the old wood pile. We backed 20
backwards between the corn crib and the house and
then went out forwards.

Q Where did you go? A. We went to Burling-
ton from there.

Did you meet any one on the way to Burling-
an A y y g

Q Whom did you meet? A. About two and a
alt miles from where we left Herman Eilers’ place,
we met Baird Malseed and Norman Abrams.

Q Were they walking or riding? A. They were 30
parking in a car along tﬁe road.

Q  an automobile? A. Yes, sir.

Q. Did you have any conversation with them?
A Yes, sir)!

Q What did you talk about? A. Why, George-
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MR. EASTWOOD: Objected to, if the Cout
please.

BY MR. HILLMAN:

Q. How long were you with them there? A We
were with them about five minutes.

Q. Then where did you go? A We went to
Burlington.

Q hat did you do in Burlington? A 1 gt

10 bread for my mother.

Q. Where did you get the bread? A Schlans
Bakery. .

Q. How much bread did you get? A Ahalfa
dollar’s worth.

Q. Did you pay for it? A. On credit.

Q And then where did you go? A We wet
to Miller’s tobacco store.

Q. Both of you go in there? A. No, sir.

Q. Who went in? A. George.

20 Q. And when he came out, did he have anything,

A, Yes, sir. )

Q. What did he have? A. Cigarettes.

Q. Then where did you go? A. Then we wen
back home.

Q Where? A. Back home.

q- To your home? A. Yes.

q. Was George there? A. Yes, sir.

Q' Did he come into the house? A Yes, sir.

Q: How long did he stay there? A a
30 hour

Q. Then where did you go? A George asked
me if [ would take him home.

Q. And you did take him? A. Yes, RHM St

Q. To where, to Mr. Scattergood’s? el
tergood’s; yes, sir. o fit

é. Do you know what time it was wheny §
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to M. Scattergood’s? A. I don’t know what time
it was.

Q Then where did you go? A. Then I come on
back home.

Q What did you do when you got home? A. 1
—}just pulled up in the yard there, and closed the
doors in the car and the windows, and I got out and
went in the house, and locked the door and went on
upstairs to bed.

Q Anything happen after you had gone to bed?

Q What? A About 12:30 Troopers Zapolsky
and another trooper—I don’t know what one it was—

Q Do you see him here? Was he on the stand
here yesterday or the day before? A. Yes.

Q What did they say to you? A. They just—
I went downstairs, my mother called me. She said,
These State Troopers want you,” and 1 asked
“What for?” and she said, “I don’t know.” So I
went on downstairs and opened the door, and I come
upstairs and they followed me up and told me to put 20
on some clothes.

Q What was that? A. They told me to put on
sone clothes. So I put on a shirt and a pair of trou-
sers and shoes and stockings and put a jacket on and
put on my cap, and Trooper Zapolsky, he looked all
over my bed and in the bureau I had there.

Q Did he tell you what he was looking for? A.
Yes, sir.

Q What did he tell you he was looking for? A.
He asked me if I had a gun. 30

Q What did you tell him? A. 1 told him no.

Q Then what? A. Then we all got in the car
and they took us to Columbus Barracks.

Q Who was in the car when you went to Colum-

ws Barracks? A Baird Malseed and—

. (X Was Baird Malseed in the car with you? A
ies, sir.
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Q. Baird Malseed and who else? A. Two troop-
ers and a fellow that was driving the car; I don't
know who it was; and myself.

Q. The two troopers who had come to the house
accompanied in the car? A. Yes, sir.

Q. And you went to the Columbus Barracks of the
State Troopers? A. Yes, sir.

Q. About what time did you get there? A About
20 minutes to one, I guess.

Q. Who was there when you get there? A Wl

10 there was a great many state troopers there.

Q. About how many? A. About eight.

Q. Was Hildebrand there? A. 1 don’t know.

Q. What did you do when you got there? A
They took me in one of the bedrooms.

Q. Then what did they do? A. They asked ne
all about Sunday night.

Q. About Sunday night? A. Yes.

Q. Did you tell them where you had been Sun
day night? A. Yes, sir.

20 Q Where did you tell them you had been. A
I told them Sunday from 1 o’clock, since moming
I had come out of the house to fix Jack Johnsons
brakes; we put in new brake lining on the car, an
about half past 11 he left, and I guess it was about
a quarter to one when I started out of the ou
George and [—George was there, too—we starte al
of the house. We went to Burlington for my siste
Blanche. She was coming home to spend t € y
there. So, we went in and got Blanche and come

30 back home and we stayed there for awhi e, an
Blanche suggested to go see her girl frien ,
she wanted to see her. So, she asked
would drive her over and George said, *es

MR. EASTWOOD: If the Court please, 1 think
this is conversation which was held previou y
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THE COURT: I assume it is what they told the
state troopers.

BY MR HILLMAN:

Q Is that what you told the state troopers? A
Yes, sir.

BY THE COURT:

Q Did you tell this story to the troopers? A 10
Yes, sir.

MR EASTWOOD: All right.

THE WITNESS: My sister Blanche and George
and my sister Wanda all got in the car and went to
a fellow’s by the name of Seafled on the Florence
road and they stayed there, I guess for awhile. I
stayed home, and painted the handlebars of my bicy-
cle, painted all it, and they come back home about 20
ten minutes after four, and we had supper, and af-
ter supper Pop asked me if we would go up to Whi-
tey Poole’s in Jacksonville to see if he would take
him to work on Monday morning. So, my sister
Blanche, and George and I went up to Whitey
Foole s place, and I went in and I asked for Whitey

oole, and Mr. Poole is there and he said he’s away,

e;,fS«%*me’ % tlere anything I can tell him, and I
said, “Yes, my father wants to know if Whitey will
%{"E’@d get him Monday morning and take him to 30

So, we left there and we went over to Johnson’s in
ac sonville, and stayed there for awhile. There was
jus ertha Johnson, and Jack Johnson, and Dick

th 6 ani*a “ew other kids there, and we stayed
erea out a half an hour and come back home.
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Q. Did you tell the troopers all this? A Yes
Sir.

Q. What else did you tell them? A Another
thing, they asked me where 1 was Sunday night and
I told them I went up to George Hildebrand’s—

MR. EASTWOOD: If the Court please, I under-
stand all the testimony which has already been tak-
en was as to Sunday night?

10 BY THE COURT:

Q. Is that right? Was all of the testimony as to
where you had been Sunday night? A Yes.

Q. That day? A. Yes.

Q. Did they ask you anything about Monday? A
No, not then.

Q. What did they ask you then? A. They asked
me where was I Monday night and I told them I had
supper at six o’clock and left about ten minutes after

20 six and after that I went over to Scattergood’s where
George Hildebrand was working and I pulled in the
yard and George come out, he had not finished his
supper and he asked what I wanted and I told him
wanted him to take me in town to get some bread
and he said, “All right, I will finish my supper, s
he went in and finished his supper and he come ou
and got in the car and he said, “I am out of ciga
ettes, let’s go down to Herman’s and see if [ can or
row any money for cigarettes,” and I said, Allrig

30 and we left Scattergoods and went down to Herman
Eilers, and we pulled in there and I went (Pon e

orch. There was no light in the house an 0
ered for Herman three or four times, “Herman, He *
man”, and I didn’t hear anything of him, but
the chickens hollering but 1 didn’t pay any a
tion to that and George blew the horn an ic e
the lights and we pulled up where he ha ¢
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wood pile. We backed up between the corn crib and
the house and went on out and went into Burlington.

Q Did you tell the Troopers that? A. They
didnt ask me where I was, I didn’t tell them that,
they just asked me where I was Monday night, they
did not want to find that out.

MR EASTWOOD: Object, Your Honor please,
and ask to have it stricken out.

THE COURT: Strike out the last part of the an- 10
SWE.

Q How was that? A. They just didnt want
to find out.

MR EASTWOOD: If the Court please, that has
already been stricken out.

MR HILLMAN: I am not asking him that.
20

Q You told them where you had been Sunday
night. A Yes.

Q Then did they ask you where you had been
Monday night? A. No.
BY MR EASTWOOD:

Q No? A Yes.

BY MR HILLMAN: 30

Q Did they ask you or didn’t they? A. They
as ed me Monday night and I just told them.
Ye(s} You told them what you have told us. A

Then what did they say. A. They said, “You
0 erman Eilers”, and they kept coaxing me all
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the time and when one Trooper went out another
came in and they kept forcing it on me and saying
“You shot Herman Eilers”, again and again and I
had no chance, they kept questioning me and kept
shooting questions at me until they broke me.

Q. How long did they keep up asking you these
questions? A. Seven or eight hours.

Q. Then what did they do? A. They took a
statement when they found all they thought they
needed.

10 Q. Did you tell them you had shot Herman Hilers.
A. I could not say nothing else after they broke ne,
I said, yes.

Q Why did you tell them you had shot Hermen
Eilers if you didnt? A. They forced everything in
my mouth and told me just how to say it and all that.

Q. Then did you sign that statement? A Yes

Q. Did they write it out? A. Yes.

Q. Did they question you as they went along ar
just write it out and have you sign it? A Asthey

20 typewrited it they told me what to say to most of the
questions.

Q. Who was doing this? A. I think the fellow
sitting right over there (indicating Trooper in cout
room) is the one that typewrited it.

Q. How many of the troopers were at you ques-
tioning you. A. About four at that time.

Q. Was Hildebrand there. A. Yes, I think he
was. w.

Q. Was Hildebrand there all the time.

30 the whole time. ,

Q. Did they take you away for a time an en
bring you back or take Hildebrand away for a
and then bring him back. A. They brought an
in and brought him back. Most of the time
by myself. . s ¥

Q. " Did they ask you anything about a pis o.
Yes.
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Q What did they ask you? A. Zapolsky came
in and asked me if I had a pistol and I told him yes,
because George Hildebrand already told him I had
ore and he asked where it was and I told him it was
in the front room in the bureau in the left upper
drawer.

Q Why did you make this statement to the
State Troopers. A. They forced me to it, I could
not say nothing else. They did not give me a chance
to do anything else.

Q Did they make any promise or tell you what i0
would happen to you? A. Yes, they told me 1
would get off easy and a whole bunch of stuff.

Q{Then you were brought over to Mount Holly?

Q When were you brought to Mount Holly. A.
Tuesday afternoon.
YQ Were you brought up in the court house. A.
es.

Q Who did you see in the court house. A. 1
dont remember who I seen. 20
Q Was Mr. Parker there, Ellis Parker? A. 1
don't think so.

Q This gentleman here at the end. A. When
t ey took me down there was a few fellows sitting
around.

A y°u see when you were brought in?

en they brought me and George inside there
were two fellows sitting by George and there were
two troopers sitting by me.

0, w at WaS here in Mount Ho%? A. Yes. 30

\% ,ere there two troopers sitting by you while
y(llmade your statement? A. No.
vur You came over to Mount Holly and made

A Wh e" en"before M* Parker who was present?
ing [ thLk F "arlier’ Eastwood, and Mrs. Bad-

Q Was anybody else there. A. No, sir.
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O Why did you make that statement before M.
Parker. A. I didn’t know who Mr. Parker was and
I was all excited.

Q Why did you make the statement. A 1
could not explain it.

Q. Did you tell them you had shot Herman Hi-
ers? A. Yes, sir.

Q. Was that true? A. No.

Q. Why did you tell them that?

10 MR EASTWOOD: Object, Your Honor, that
question has been answered already, he said he

could not explain it.
THE COURT: I will permit it.

Q. Why did you tell them that? A. T could not
tell them nothing different because I -did not know
who Mr. Parker and Mr. Eastwood were?

Q. Why did you say in their presence that you

20had killed Herman Eilers. A. I could not say.

Q. When you and Hildebrand went over to Her-
man Eilers on the night of October 7th, had you talk-
ed about going over there and robbing hm. A Ny
sir.

Q Did you ever before that discuss A q

sir.
Q. Did you ever talk to him about robbing him

A. No.
Q. Did you ever go over there before for the pur
30 pose of taking Eilers’ money. A. No, sir.

Q. When did you first know that Herman ®
had been murdered. A. When the State 03®
come in the house that night at half past twe ve,
State Police told my father—

Q. Did you hear them telling that? A >

mother told me.
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Q You didn’t hear them tell your father? A
No.

Q You got the information from your parents?
A Yes.

CROSS EXAMINATION
BY MR EASTWOOD :

Q John, how long had you owned that gun?
(showing witness pistol in evidence) A. I owned jo
that gun about a year.

Q When was the last time you saw it before this
night Herman Filers was killed. A. I don’t re-
member.

Q Have you any idea? A. No, sir.

Q You have not the least idea of the last time
K}gﬁlsaw this I%un before the night Herman Eilers was

ed A No, sir.

Q When did you last fire it. A. I am not sure,
but I think the last time I fired it was over at Scat- 90
tergood’s.

Q When was that? A. Last summer.

Q What time last summer? A. I could not say.

(@ Couldn’t you give me any idea? A. 1 could
not say.

Q How many times did you fire it at that time?
A- 1could not say.

n ~ sitmorethan®nce? A. I guess so.

t hi .a* °u firing at? A. We was tryin
tom atirfcevlvn?re yu 8 e
Q Was Hildebrand there? A. Yes.

0 ? as he also firing it? A. Yes.
Yes G k0" y°u fired it several times. A.

Q How long .0 S : :
. you firing it and trying to hit
this tin can. E About ten minutes.
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Q. You both fired altogether several shots. A
There was three of us there.

Q  Who else was there? A. There was anoth-
er fellow, Norman Stackhouse, George Hildebrand
and L

Q. And the whole three of you were firing at a
tin can for a target. A. Excuse me, I think there
was another boy there, Charles Hathaway.

Q. Was there anyone else there? A. That’s all.

Q. The four of you were firing it? A I know

10 George and I was firing it, but I don’t know about
the other two.

Q. Did you reload it any time while you were
there firing at this tin can. A. What do you nean,
re-load?

Q. Did you exhaust the number of shells in the
barrel and then have to re-load it a number of tines.
A. We fust put one or two in there, we never loaded
it full.

Q. You never fully re-loaded it. A No.

20 Q. Then you brought it home and put it away?
A Yes.

Q  Where did you put it when you brought it

home from Scattergood’s? A. I put it in the bureau

drawer. ,
Q. Is that where you told the trooper he oould

find it? A. Yes.
When you put it away, did it have any bullets
init? A. I don’t remember.
Q. Don’t you remember at all? A No, sir.
30 @ Would say it did not have? A. I cannot say,
I don’t remember.
Q. Did it have three in it? A. It might awe
Q. You won't say it did not have three in it wne
you put it away? A. [ won’t say for sure.
And from that time you did not sece eg
again until the troopers showed it to you at
lice barracks, is that right. A. Yes, sir.
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Q This bureau drawer was in the bureau in the
dining room, wasn’t it? A. Yes.

Q What was that drawer used for? A. It just
had papers in there, it was not used for anything
special.

Q Whose papers ? A. School papers.

Q Whose school papers were in that drawer,
yours? A No, my sisters and a few pictures.

Q And did your sister use the drawer every day ?
A N, sir.

Q Did you use it for anything? A. No, sir. 10

Q John, you knew Mr. Eilers about four and a
half years, didn’t you? A. Yes, sir.

Q You used to go there frequently when Hilde-
brand worked there, didn’t you? A. Yes, sir.

You used to spend the evening there at times.
es, Sir.

Q You and Mr. Eilers and Hildebrand played
cards together. A. Yes, sir.

Q And after Hildebrand left there and went to
other places to work you and he used to come back 20
t en%( and occasionally visit Mr. Eilers, didn’t you?

es.

Q And you played cards there in the evening
even after Hildebrand left there. A. Yes.

Q And you continued to do that more or less up
unti the time of his death? A. We didn’t play any
nore_except once or twice after George left Her-
man Ellers.

. y°u go back there once or twice, and
dow, AN Eilers. A. Yes, if George would come 30

with r*°UWere there several times in the evenings
heorge Hildebrand after he left Mr. Eilers and

van @, Wre. °Ccasions when you did not play cards,
but t (& Visited there. A. I could not say. I think

M%&g"g‘rs&{]%u*l think me and George visited
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Q  You knew Mr. Eilers carried good sized sunrs
of money on him didn’t you? A. Yes, sir.

Q. You had known that for some time before the
night he was killed. A. Yes, sir.

Q. You had seen it hadn’t you? A. Yes, sir.

Q And George Hildebrand had told you he car-
ried large sums of money on him, didnt he? A
Yes, sir.

Q. He learned that when he was working there
and told you so. A. I suppose so.

10 Q And didn’t you go over there on one occasion
about three months before his death with M. Rich
ardson, the insurance man, to get a twenty dollar
bill changed. A. Yes, sir.

Q. And at that time he took quite a roll of noney
out of his pocket. A. Yes, sir.

Q Yousaw it. A. Yes, sir. ¢

Q. You told George Hildebrand about it. A 1
don’t remember whether 1 told George about it ar
not.

20 Q Will you say you did not. A 1 wouldntsay
I did, but I wouldn’t say for sure I did not.

Q. You might have ? A. Yes, I might have.

Q As a matter of fact, you did, didnt you, John/
A. I couldn’t say

Q  You said so in the statement you made, didnt
you? A. Idon’t know what I said in the statemen .

Q You are fully conscious of what you are saying
today. A. Yes.

Q. You know where you are? A. Yes.

30 Q Andyou know who I am? A. Yes.
Q. You know there is a jury here trying you.

Yes. o .
Q. You know there is a judge on the bencn.
Yes. fr|
Q. You know you are here on a charge o

degree murder against Herman Eilers. A &
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Q You are fully conscious of everything you are
saying. A Yes.

Q But at that time when you made the statement
to the State Police you didn’t know what you were
saying. A I didn’t know what 1 was saying, I was
so sleepy and tired.

Q You were not sleepy and tired when you made
the statement to Mr. Parker and myself, were you?
A Well, I didn’t know who Mr. Parker was.

Q Didn’t he tell you? A. I don’t remember.

Q Didn’t he say to you, “My name is Ellis Parker, 10
Chief of County Detectives, and this is Mr. East-
wood, Howard Eastwood, Prosecutor of the Pleas,
and this is Mrs. Bading, stenographer, taking down
what we are going to talk about. You, together with
another fellow by the name of George Hildebrand
are charged with having killed a man by the name
of Herman Ellers, on Monday night, this week, Oc-
tober 7th. You don’t have to make any statement
unless you want to and any statement you make must
be of your own free will and must be voluntary. Now 20

oyou want to tell us what occurred as near as you
can remember?” Did he make that statement to
you? A 1 don’t remember.

Q You don’t remember? A. No, sir.

Q You remember you were upstairs in the sec-
ond floor of the Court House, don’t you? A. Oh,

VOc

Q On the morning of October 9th? A. 1 dont
know what date it was.

Q You were brought to the county jail on the af- 30
temoon of Tuesday, weren’t you? A. Yes, sir.
I And it was the next morning, about 11 o’clock,

i M Gre brqught to th t h
38 Ind G WS 1" SO
wnat time 1t was.

supposes”’ * Was in the mornin«’ wasn’t it? a. I
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Q Well, don’t you know? A. Well, 1 don't
know; I don’t know the time.

Q. Why don’t you know? A. I don’t know the
time.

Q Well, it was in the morning, wasn’t it? A [
guess So.

Q You had not had your dinner, had you?? A

0.

Q You had had your breakfast? A Yes, sir.

Q. Did you see Mr. Parker and myself in that

10room? A. Yes.

Q. Did you see Mrs. Bading, who was on the wit-
ness stand and read the statement that you had giv-
en? A. Yes, sir.

Q. That is clear in your mind, isn’t it? A Yes

Sir.

Q  And yet you say you don’t remember M
Parker making this statement to you, in which he
told you who he was, who I was, and who Mrs. Bad-
ing was? A. [ don’t remember.

20 Q You don’t remember us telling you that? He
might have told you that? A. Yes, sir.

Q. And you might have forgotten it, is that 1
A. Yes, sir.

Q. You know me? A. No, sir.

Q. YDu dont? A. No, sir.

Q When you lived in Burlington? A No, si-

Q  You remember being asked a question y
Parker, do you not: ‘“Now, do you want to tell s
exactly what occurred as near as you can remem

30her?” A. Yes, sir. «w*« dr’?
Q And you remember your answer, e,
A Yes sir. ) ]
Q. And do you remember the question t'ie* *

Mr 'Parker: “Go ahead.”? A. I don't remember

that
O. And then did you make a statement of w
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had happened that night of Monday, October 7th?
A Yes, sir.

Q You knew that Mr. Eilers lived alone? A
Yes, sir.

Q Youknew that he did his own work? A. Yes,
SIr.

Q You had been there at night time before and
you knew nobody was there, except Mr. Eilers? A.
No, sir.

Q You had been there with Hildebrand on other
occasions when nobody was there to Mr. Eilers’, is 10
that not right? A. Oh, yes.

Q In fact the times you and Hildebrand visited
him in the nighttime, nobody was there but Eilers?
A In what way do you mean?

Q Nobody was there at the house except you and
Hildebrand when occasionally you went over there
atnight? A We did go there once at night, me and
George Hildebrand.

Q When was that? A. That was when George
was working up at Scattergood’s. I used to go up 20
there and see George.

Q All right. When was that? A. 1 couldn’t
say what part of the year it was. It was pretty near
wintertine.

Q And that is the night you went there and the

ouse was dark, and you were going to rob him, and
you got scared? A. No, sir.

Q When was that? A. We never did go there
to rob him?

a hH°W ~e’ore Eilers’ death was it that you 30
Hildebrand went over from Scattergood’s? A.
e time we went over from Scattergood’s was when
crman was up. He was in the other room, sitting
(P and reading.
Q Was anybody with him? A. No, sir.
asked you if you had ever gone over there
any line with Hildebrand and nobody was there
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but Mr. Eilers?  (No answer)

Q The times that you visited at Eilers” home with
Hildebrand, was there anytime when anybody else
was there except Eilers? A. Well, I couldnt say
because—there’s Baird Malseed, he used to go over
there a lot with me.

Q. When you visited there with Hildebrand on
other occasions, you were accustomed to walking
right in, werent you? A. Yes.

Q. You did not rap on the door, did you, before

1oyou entered? A. AVell, sometimes we did yes.

Q. How often? A. Not often.

Q. You usually walked right in, didn’t you? A

Yeb. In other words, you and he and Hildebrand
were friendly with each other? A. Yes, sir.

Q. And he never made any objection to your com
ing there at any time you wanted to, did he? A
No, sir. ) )

Q. And on the occasions when you did go there,

20 wasn’t it your practice ordinarily to open the door
and walk right in? A. Yes.

Q. And the door you always used was this rear
door, wasn’t it? A. Yes.

Q. That led into the kitchen? A. Yes.

Q. You left your house at six o’clock that nigh .
A. Ten minutes after.

Q. 10 minutes after six and you went over
Scattergood’s? A. Yes.

Q. Isthat right? A. Yes.

30 Q And you had your father’s car and you
it over to Scattergood’s? A. Yes, sir.

Q. And to get over to Scattergood s you have
drive over Cedar Lane Road to the Burling o
Columbus Road, do you not? A. Yes, sir.

Q. And then you have to proceed a ong

lumbus Road to Mr. Scattergood s? A e’
0. Did you have a driver’s license. A*
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Q Did Hildebrand have a driver’s license? A.
s, sir.

Q How long did he have one? A Well, I
couldn’t say.

Q Did he drive that night? A. Yes, sir.

Q Where from Scattergoods? A. Down to
Herman Eilers’, from Herman Eilers’ on to Burling-
ton, from Burlington on back home.

Q Then you drove him to Scattergood’s to take
hmhome? A Yes, sir.

Q And you drove the car back from Scatter- io
goods, did you not? A.  Yes, sir.

Q What time did you leave Scattergood’s? A.
What time?

Q Yes, the 7th? A. Anywheres from a quarter
after to half past.

Q Haven't you any idea as to the exact time?
A About 20 or 25 after.

Q In the statement that you gave to Mr. Parker
and me you told us that you left about 6:15 or about
620, did you not? A. Yes; around that time, be- 20
tween that and half past.

Q How far is it from Scattergood’s to Eilers’?
A About two miles.

And as soon as you left there, you went di-
rectly to Eilers? A. Yes, sir.

Q How long did it take you from the time you
left there? A. I couldn’t say.

Q It was only five miles and it didn’t take you
jKre than five minutes at the most? A. 1 don’t

30

0 ~ §uess it takes five minutes.
b, Ao longer than five minutes? A. 1 couldn’t

6Ti? SV "?Umus* have arrived at Eilers’ about
iT” A- About 25 after.

i thAb°U ~  a’ter six, and Hildebrand was driv-
n§ the car? A Yes, sir.
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Q. And he drove the car into the entrance, where
the gate is? A. Right on by the porch.

Q. He didn’t drive it between the corn crib and
the house at that time? A. No, sir.

Q  And he didn’t get out of the car? A No.

Q. You got out of the car, and what did you do
after you got out of the car? A We didnt @
there for nothing as far as

Q. I asked you, what you did when you got at
of the car? A. We went up on the porch and hol-

10lered four or five times, didn’t get no answer, so we

went back to the car and blew the horn and flicker-
ed the light—George did. ,?

Q. The porch that you went on is the back porcn.
A. Yes, sir, s

Q. Did I understand you to say that we went
up on the porch?

MR. EASTWOOD: Read the answer.

20 (Answer read as follows: We wen*.",
porch and hollered four or five
answer, so we went back to the car and blew
and flickered the lights—George did.”)

BY MR. EASTWOOD:

Q. Then, George accompanied you up onto the
porch? A. He didnT go up on the porch.
Q. You said, “We went up on the Porc* dl
30 hollered, and then didn’t get no answe
come back”, didn’t you? A ITags 7
Q. You don’t refer to yourself as we /A
are usually talking about yourself, do y
That’s what I say most times.
You do? A. Yes, sir. f
When you are talfdng about yoursel ,y
\ Nnt fill times.
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Q Is it because George and you are so friendly
that you always talk of yourself as “we”?

MR HILLMAN: Objected to.
THE COURT: Objection sustained.
BY MR EASTWOOD:

Q You want the court and jury to understand
that when you are talking about yourself you always 10
say “we’’; is that right? Do you want us to under-
stand that? A. No.

Q Didn’t you say you usually say “we” when you
are talking aboufwhat you are doing? A. I made
a mistake.

Q You made a mistake? A. Yes, sir.

Q Now, Hildebrand was the one that suggested
about getting money to get cigarettes, wasn’t he? A.
Y, sir.

Q Then why didn’t he get out of the car to get 20
the money for the cigarettes?

MR HILLMAN: Objected to. How does the wit-
ness know?

THE COURT: Objection sustained. It calls for
a conclusion.

BY MR EASTWOOQD:

f  HBdebrand sat in the car, notwithstanding the
ac t at he was the one who suggested to go to Eilers
aniJ get money for cigarettes? A. Yes, sir.

sirV And you are the one who got out? A. Yes,

Q Did you go up as far as the door itself? A.
Iwent up on the porch.
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Q. Yes; when you got up on the porch, you were
close to the back door? A. Yes; about a foot from

1it.

Q. You could see whether that door was opened
or closed, couldn’t you? A. Yes.

Q Was it open? A. The door was open.

Q. The door was open? A. Yes, sir.

Q Did you look in? A. No, sir.

Q. Why didn’t you? A. I just saw the door was
open and I didn’t go in.

10 Q You never wentin? A. No, sir.

Q. Why didn’t you go in? A. It was dark.

Q. Did you look in? A. Well, I looked towards
the door. The door was open.

Q. The door was open? A. Yes, sir.

Q Now, that door opened, as you faced it, didnt
it open that way (indicating) toward the left?

Yeé' And how far open was it? A. Icouldnt say.
Q. I show you exhibit 3, showing the body ot Hor-
20 man Eilers. Was the door open that much when you
saw it? A. I don’t know. It was dark. I cou
hardly see, but it was opened.

Q  You could not see how much of the door
open? A. No, sir. A v
Q. Did you pull the screen door back. A

Sir,
Q. Did you rap on the door? A Yes,
Q.  You made no other sound than o

What did you holler? A. “Yo, Dutch.” A
30 Q Why didn’t you rap on the door. A

0

1d ) s the
CO& nﬁ}osuaycouldn’t say why you didn’t ??1{31 a
door? A. No, sir. j uran
Q. You can’t give any reason why you A
on the door? A. There was no use. ther
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Q Why didn’t you think it was any use? A. 1
thought he had gone somewheres.

Q With the door open? A. I dont know; I
don’t know when he went away whether he left the
door open or not.

Q How long did you remain on the steps? A.
Just to holler a few times and went right back in the
car

Q And when you got in the car again, you say
you left, pulled away? A. Blew the horn and
flickered the lights. 10

Q Why did you blow the horn? A.  We thought
he was over at the neighbors’.

Q What neighbor? A. Sampson.

Q Why didn’t you go over there and find out?
A We were ashamed to go over.

Q Why were you ashamed? What were you
ashamed for? A. We had never been over there
before?

Q You had never been over there before? A. 1
had been there maybe twice a year. 20

Had Hildebrand been over there? A. 1
couldn’t say.

Q You got no response at Eilers? A. No.

Q You pulled out of there. Did you see any cars
approaching the place? A. I think there was two
cars went by.

Q Did you recognize whose cars they were? A

ampretty sure there was one, a fellow by the name

Brownie.

Q Where is he from? A. From Florence. 30

Q Did he see you that you know of? A. I don’t
know whether he did or not.

Q What time was it you left Eilers? A. I don’t

n°w; about half past six.

a w y°uwent from there towards Burlington?
A- Yes, sif.
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Q And you saw Norman Abrams and Baird Mil-
seed? A. Yes, sir.

Q. Where did you see them? A. About two and
a half miles from Herman Eilers’ place on the (b
lumbus road.

Q Did you talk with them? A. Yes, sir.

Q. How long did you talk with them? A About
five minutes. ,

Q Why didn’t you go towards the Jacksonville
road and into Burlington that way? Wasn't that

10 nearer? A. 1 don’t know whether it was any near-
er or not. We always go that way.

Q  You always go the other way? A Yes, si.

Q. Now then, you went on into Burlington
and you went to Schlams Bakery there, didn’t you?
A Yes. )

Q. And you got some bread? A. Yes, sir.

Q. And that is what you started out to get in the
first place? A. Yes, sir.

Q. And then you went to Moller’s and M. Hilde-

20 brand went in and got some cigarettes? A Yes, sir.

Q. You didn’t go in with him? A. No, sir.

Q. How long did you stay in Burlington alto-
gether? A, About 15 minutes.

Q What time did you get home? A I dn
know; about 20 to eight. ) .o

Q About 20 minutes to eight. A 25 minutes
to eight. . A

Q.” As amatter of fact, didn’t you get home ar
nine or half past nine? A. No, sir.

30 0. Areyousure? A I am sure.

Q. And when you came home didnt your m
er say, “Have you been stealing something SO
where?” A. No, sir.

You are sure of that? A. I am sure.

Q You go home that night about twen y m

to eight? A. Yes, sir.
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Q When the trooper came over to get you what
did your mother say? Didn’t she say, “Now, what
trouble have you been in again? Have you been
stealing again?”

MR HILLMAN: Objected to.

MR EASTWOOD : If the court please, he has tes-
tified to the conversations he had at the time when
the troopers came.

10

MR HILLMAN: This is a conversation with some-

body else.

THE COURT: 1 will permit it and grant you an
exception.

The defendants pray an exception to this ruling of
the Court. Exception allowed; let it be sealed and it
is signed and sealed accordingly.
FRANK A. HENDRICKSON, 20
Judge.

MR EASTWOOD: Read the question, please.

(Question read: “Q. When the trooper came ov”r
to get you what did your mother say? Didn’t she
say, Now, what trouble have you been in again?
Have you been stealing again?”)

THE WITNESS: Yes. 30
BY MR EASTWOOQD:

& Now, when you first saw Trooper Zapolsky at

) ni§ht, when he came after you, you
told him you had no gun? A. Yes, sir.
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Q. Why did you tell him you had no gin A
I was sleepy and tired and I didn’t think of the gmn

Q. Oh, you were sleepy and tired? A Yes, si.

Q. That is the only reason you didnt tell him?
A. Yes, sir.

Q  You knew you had a gun? A. 1knew I had
a gun before that.

Q. You knew where it was? A. Yes, sir.

Q. You had put it away? A. Yes, sir; at a cer-
tain time.

10 Q Now, the reason you told the trooper you had
no gun was because you were sleepy and tiered when
he asked you that? A. Yes.

Q. You had already been told by your mother
that Herman FEilers had been shot? A Yes, sir.

Q. And it was after that that Zapolsky asked you
if you had a gun, wasnt it? A. Yes, sir.

Q. And that was the reason that you told him you
had no gun, wasn’t it? A. No, sir.

. You remember, then, your mother telling you

20 that Zapolsky had said that Eilers had been sha,
don’t you? A. YEs—Zapolsky, he didn’t say who
was shot. He just said a man was shot.

Q. A man was shot? A. Yes, sir.

Q. And it was after that you were asked if you
had a ,gun and you told him you didint? A N,
it was before that they asked.

Q. A little while ago you told me it was after
that? A. No; I didn't.

Q. After your mother told you that a man &

30 been shot, Zapolsky asked you if you had a gun-

I said they come in my bedroom and looked all over
for something, and I told my mother I thoug t ey
were looking for a license. They looked a owe,
and then they come back downstairs, and my no

told me there was a man shot.
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Q Then wasn' it after that the trooper spoke to
you about the gun? A. No, sir; they asked me be-
fore that.

Q They asked you before that? A. Yes, sir.

Q Now, you stated a moment ago, that they were
looking all through this bureau drawer and you
thought they were looking for a license, didn’t you?
A Yes.

Q But they were looking for a gun? A. Yes.
They didn't tell me they were looking for a gun.

Q They had not asked you if you had a gun be- 10
fore your mother toid you that a man had been shot?
A They first started to look, and then they asked
ne if [ had a gun and I told them no.

Q A little while ago you told me that your
mother had told you that first before they asked you
whether you had a gun, didn’t you? A. Yes, sir.

Q Then that was not true, was it? A. No, sir.

Q You want to change that now and say it was
before your mother told you that, they asked you
whether you had a gun? A. 1 don’t want to change 20
it I want to tell you what I know.

Q You are willing to let the record stand as it is?
Then you were taken over to the Columbus Barracks,
werent you? A.  Yes, sir.

Q How long were you there before you told them
you had a gun? A. I couldn’t say.

Q Give me some idea. A. About four hours, I
SUess.

Q You had been asked in the meantime if you
had a gun, hadn’t you? A. Yes. 30

Q And you told them again you didn’t have a
W~ They didn’t ask me at the police station.

en they asked me if I had a gun was when the}/
cone to nie.

Q am asking you, when you were over at the

tw  arracs  Columbus, during the interval of
0 ours, before you told them you had a gun,
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didn’t somebody ask you over there if you had a
gun? A. No, sir.

Q Wasn’t Baird Malseed with you? A No, sit.

Q. Didn’t he go over in the same car with you?
A He went over in the same car with me; yes.

Q. Weren'’t you there when he was asked about
it? A. No, sir; not in the same room.

Q. You say that at no time before you told them
you had a gun were you asked by any trooper if you
had a gun, is that right? You didn’t tell them you

10 had a gun until George Hildebrand told them you

had a gun? A. Yes, sir.

Q. It was only when George Hildebrand told
them you had a gun, you admitted you had a gn?
A. 1 would have told them anyway.

Q. Yes, but you didn’t tell them until they told
you that George Hildebrand had told them you had
a gun? A. No, sir.

Q. And that was the first time you told them you
had a gun, when George told them you had a gun, is

20 that right? A, Yes, sir.

Q. And then you told them where the gun was.
A. Yes, sir.

Q. And what kind of gun it was? A No, sir.

Q. Didn’t you tell them that it was a 2-calibre
“Young America”? A. They didn’t ask me what
make it was.

Q. You told them what make? A. Yes, sir.

Q. You weren’t too tired and sleepy then to e
them where it was? A. No, sir.

30 Q You were fully awake, werent you.

wasn'’t fully awake. ,
You were awake enough to tell them w e

your gun was? A. Yes, sir.
Q. Did Zapolsky bring the gun back? A
sir ) ) 1?7 A
Q Did one of the troopers show it to you.
Zapolsky, I think he showed it to me later.
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Q And you identified it as your gun? A. Yes,

Q While you were over there at the station being
questioned, you were not being questioned continu-
ously all that time, from the time you arrived until
you made the statement the following morning, were
you? A Yes, sir.

Q Weren't there times when nobody was ques-
tioning you? A. No, sir.

Q Weren't there times of an hour or an hour and
a half that elapsed when you were not being ques- 10
tioned and Hildebrand was being questioned? A.
Well, that was when my statement had been made.

Q And what time was that? A. 1 couldn’t say.

Q Don’t you know what time your statement was
made? A It was in the morning, I know that.

Q But before that, from the time you arrived,
you say you were being continuously questioned
without any interruption, is that right? A. Yes, sir.

Q Didnt they bring you some lunch around 4
oclock? A. No, sir. 20

Q Didnt you have some cigarettes they gave
you? A They treated me cigarettes; yes.

Q And didnt they give you some sandwiches
and coffee around four o’clock in the morning? A.
No, sir.

Q You are positive of that? A. Positive, sure.

Q Didn’t they also ask you where you were Sun-
day night—didn’t they? A. Yes, sir.

Q Aswell as where you were Monday night? A,
Well, yes, after I told them where 1 was Sunday 30
night I guess they thought 1 had too good an alibi
fqgllgthem so they tried to put it on me for Monday
night.

Q They also asked you where you were Satur-
day night, didn’t they? A. No, sir.

Q You didn’t have any alibies for Monday night?
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MR. HILLMAN: 1 object to thaty if the Court
please.

MR. EASTWOOD: 1 don’t see why, if the Court
please.

THE COURT: He can answer it.
RY MR. EASTWOOD:

10 Q. They asked you where you were Saturday
night, didn’t they? A. No, sir.

Q. They didn’t? A. No, sir.

Q. You are sure of that? A. Sure.

Q. When did they first ask you where you were
Monday night? A. 1 don’t remember.

Q. What time was it? A. [ couldn’t say.

Q. How long had you been there? A. At the po-
lice station?

Q Yes. A. From about half past 12 until about

20 half past two or three o’clock in the afternoon, Tues-
day.

. You mean it was around two o’clock when
they asked you where you had been Monday night.
A. I don’t know.

Q. Some little time had elapsed when they asked
you where you had been Monday night, is that rig
A, Yes.

Q. And when they first asked you where you ha
been Monday night, you didn’t tell them where; y°u

30 had been Monday night? A. They just said. o
shoot him?” “You shoot him?”” “You shoot him.

Q. When Mr. Hillman questioned you, he aske
you if they asked you where you had been on ay
night and you said, yes; they did, didntyou. 1
Mr. Hillman ask you here on the stand if t e ro
ers asked you where you were Monday nig

Yes.
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Q And you said: “Yes; they did”? A. 1 guess
I did.

Q Well, now, don’t you know? You know they
asked you that? A. 1 guess I do.

Q And that is the answer you gave Mr. Hillman
when he asked you about that, isn’t it? A. Yes, sir.

Q And when you first told them where you were
Monday night in your story, you didn’t tell them
that you had been at Mr. Eilers’ at all, did you? A.
No.

Q You told them that you had gone with George
Hildebrand to get some bread for your mother and
that you had gone from there into Burlington to get
the bread, didnt you? A. I didn’t say that.

Q What did you say? A. No, sir.

Q What did you say? A. 1 don’t remember
what [ said.

Q You don’t remember? A. No, sir.

Q But the first time they asked you where you
had been that night you didn’t tell them in that state-

10

ment you had been to Herman Eilers’? A. Yes; 120

told them I had been down to Herman Eilers’.

Q The first time they asked you? A. Yes, sir.

Q You told me awhile ago you didnt? A
George stated that.

Q Tam asking you, the first time you were asked
where you were Monday night, didn’t you tell them
m]X:Qur answer to your question that you had been
toEilers’? A Yes.

Q Now, a little while ago you said you didn.

Now; which is true? A. I did. I told them I went 30

down to Eilers’.
Q The first time? A. That’s when they broke
me.

Q Then, you wish to correct the statement you

dHnf« w" e ago, when they asked you, you
In te 1them that you went to Eilers’ the first time
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they asked you? Do you want to correct that an-
swer? A. Yes.

Q. What did these troopers do to break you, as
you put it? A. They sweared me.

Q. They sweared me? A. Yes, sir. They swore
at me.

Q. What else did they do? A. They told ne
that I would get off easy.

Q. Who told you that? A. 1 don’t remember
what trooper it was now.

10 Q. Can you point him out here in the court room?
A. Tdon’t know. I ain’t seen him for a good while.

Q. Which trooper swore at you? A. I think that
one sitting right down behind you there (indicating).

Q. This gentleman here (indicating)? A Yes
Sir.

Q. Lieutenant Keating? A. Yes, sir.

Q. Nobody else swore at you? A. No, sir.

Q. What else did they do to you, that, as you call
it, “they broke me”? A. That’s about the two

20 things, 1 guess.

Q. Then, the only things they did was to tell you
that you would get off easy and they swore at yai*
A. And they said, “Take it off your chest, too.

Q. “Take it off your chest”? A. Yes, sir.

Q. Who said that? A. The man sitting over
there in the court (indicating). ’

Q. Is that him (indicating)? Trooper Caisse.
Did he say, “Take it off your chest”? Did he say
what he meant? A. No. Jt- 7 »

30 Q You knew what he meant, didnt you.
Yes. ) ot i
Q. You knew he meant if you did it, you had
ter get it off your chest and tell it? A ne
didn’t have nothing to do with it.
Q. No; but you knew what he meant w
said. “Take it off your chest”? A. Yes; wou

off easy.
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Q In other words, you understood that if you
told them that you killed Herman Eilers, you under-
stood Trooper Caisse to say that you would get off
easy? A Yes, sir.

Q And you were willing to make a statement
that you killed Herman Eilers so you would get off
easy? A 1 didn’t understand when they said,
“make a statement.”

Q When they said you had better get it off your
chest, what did you think he meant? A. Get it over
with. . 10

Q Get over what? A. I suppose the State Po-
lice thought—

Q I am not asking you what they thought, what
the state police thought, but what you thought when
they said to get it off your chest and you will get off
easy; what did you think they meant? A. I sup-
pose they thought I was the guilty person and that's
the reason they said it.

Q You understood that if they thought you were
the guilty person and you told them that you were, 20
you would get off easy? A. Yes.

Q And you were willing under those circum-
stances to make a statement and say, “I murdered

emman Eilers”; is that right? A. I did make a
statement; yes.

Q You did make that statement? A. Yes, sir.
th . the °n1?/ reason_you made it is because

ey sai you would get off ‘easy and they swore at
you? A “Yes, sir.

Now’ when you made the statement to Mr. 30
vmn myselfyneither Mr. Parker nor I told
y 0 ailythlng of the kind>did we? A. No, sir.

Vh S]-lNeither one of us swore at you, did we? A,

! i °
N ol Y Bl e i te1d the story
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Q. You were asked to tell what happened that
night, were you not? A. Yes, sir.

Q. And you told your story, did you not? A
Yes, sir.

. Now, John, in this statement you made to the
State Police, George Herman Hildebrand was pres-
ent at the time, wasn’t he? A. Yes, sir.

Q. In the room at the same time your statement
was taken? A. Yes, sir.

Q. And when his statement was taken, you were

10 present, weren’t ycu? A. Most of the time; yes, sir.

Q. You both heard what the other said, didnt
you? A. Yes, sir.

Q. Did either one of you during the time that
your statements were being taken speak up and say
that this story you told was a lie? A. No, sir.

Q. You were asked the questions, were you no
A Yes sir.

Q. And the answers were written down on the
typewriter? A. Yes, sir.

20 Q As each question was asked, the question wes
typewritten? A. Yes, sir.

Q. And when the answer was given by you,
answer was typewritten? A. Yes, sir.

Q. And then you went on to the next question
so on throughout the whole statement? A s sir.

Q. Is that your signature, John, on those
sheets (indicating)? A. Yes, sir. . «ne

Q. Will you look at this Exhibit S-16 and
whether that is your signature at the bottom.°fj ed

30 first two pages and also on the third P ~ wb *
by Zapolsky, Trooper Caisse and Stockberg
they your signatures? A. Yes, sir. not

Q. Will you look at it and tell me whet t
that is the statement that was taken on ey
er, question and answer, and then signe y

A. That is the statement. ] , onthe
n  While this statement was being ta
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typewriter, did any of the troopers swear at you? A.
No, sir.

Q Did any of the troopers tell you while the
statement was being taken that you would get off
easy? A No, sir.

Q It was all before this statement was made that
this was said to you? A. Yes, sir.

Q But during the taking of the statement, in the
presence of each other, no trooper swore at you, nor
did anyone say to you that you would get off easy if
you made a statement? A. They didn’t swear at 10
ne.

Q And you were there while Hildebrand’s state-
ment was being taken? A. Not all the time.

Q This second statement that was signed by him,
weren't you there all the time? A. No, sir.

Q Now, John, in this statement didn’t you make
this answer: “Now, tell us in your own words just
what you did, what you know and who was with you
when you committed this crime?” “A. 1 don’t
know how long ago we first thought of this thing.” 20
“How long ago was that George?” “A. Sometime
during the summer a few months ago. A few months
ago George Hildebrand and I were figuring on get-
ting some money and so we thought we would hold-
up Herman FEilers. About six weeks ago George Hil-
debrand and I were intending to holdup Herman

ters. We went to his place by walking across
le s and I had a 22-calibre revolver that my father
gave to me. Suddenly we got to Herman Eilers’

ouse and seen that we couldn’t hold him up because 30
we were afraid of getting shot, knowing that he had

qh(())n%m. So we turned around and started back
to .

«nnight’ Monday evening, October 7th, 1935,
.. Oclock I had supper at my home and got

who 6 an” wen* over t° get Geor%e Hildebrand
Uor s at Scattergoods™ on Columbus Stone
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Road; George came out of the house to the car, got
in the car and we drove about a mile through Cedar
Lane where we stopped in the woods and talked it
over about holding up Herman Eilers. George and
I planned to get some money. We was going to
shoot him so he couldn’t recognize us. 1 had my 2>
calibre revolver ‘Young America’ with me and it
had three bullets in it, so we finally drove up to Her-
man Eilers place and got out of the car, went in the
house by opening the kitchen screen door and house
10 door, leading into the kitchen. I took my gun at
of my pants pocket and put it in my right hand, I
led the way into the house, and George was in back
of me. We were in the doorway and then Herman
Eilers coming out of the room towards us. [ walked
up to Herman Eilers and then I tried to hold him up
I shot Herman Eilers in the chest and then the head
and he dropped to the floor. George Hildebrand
reached down and went through his pockets while
Herman was kicking on the floor. Then we t oug
20 we would better move along in case of being caug °
We started for Burlington to go to the Schlams a -
er Shop on Broad Street. We stopped on our way
to Burlington and met Baird Malseed and Nomm
Abrams, who were parked along the road manau -
mobile, about four miles from Burlington. We
ed to them for about five minutes and then
Burlington. When we shot Herman FEilers
not get any money from his 1 but be
tried to borrow ten cents from Baird Ma se
30didn’t have it. So we went in town an .
bread and cigarettes and come back o A
engo’s house. When we got home we talkeu A
hour and then George got ready to goh°"*2 wu
took him home and come back and pu 100
bre revolver in the bureau drawer in answer?
and then went to bed.” Did you make that

A, Yes, sir.

2
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Q And that was taken down as you dictated it on
the typewriter, was it? A. Yes, sir.

Q Did you make this answer to this question:
“Q When you planned to hold up Herman Eilers
did you think he had a large sum of money on his
person or in the house? A. Yes, Mr. Richardson, an
insurance man, came to my father’s house to col-
lect insurance. He could not change a twenty-dol-
lar bill so we went to Herman Eilers” House (Rich-
ardson and I). Herman changed the twenty-dollar
bill and I saw a roll of money in his wallet and I
thought I would try to get some of it.” Did you make
that answer? A. Yes, sir.

“Q Were you shown the revolver then? A. Yes,
Sir.

Q Did you give this answer: “Q. Is this the re-
voler you used in killing Herman Eilers? (Sgt. A.
Zapolsky showing Jacob Ciemiengo 22-calibre
Young America Double Action Revolver. Number
25579).” They showed us this revolver (indicating)

10

and did you give this answer: “A. Yes, that is the 20

gun [ used, and it was given to me by my father
about a year ago.” A. Yes, sir.

Q Then did you make this answer in response to
the question: “Q. Jacob, you told us you shot Her-
man Eilers twice, once in the chest and once in the
head. This revolver shows it has three exploded
s els in the chamber, what happened to the third

7~ 7 had _expl°ded_during the excitement.
1thmk it went wild.” A. Yes, sir.

Q You gave that answer? A. Yes, sir.
th “ou ma”“e “is answer in response to
" eJtuesh®n: Q How is it you had only three shells
m the revolver? A. 1 didn’t have any more to put
In- A Yes, sir.

Q And did you give this answer in response to

6 ¢Uestion: Q What distance was you from Her-

30
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man when you fired the shots? A. Within three
feet of him.” A. Yes, sir.

Q. Did you give this answer: “‘Q: At the time of
the shooting of Herman Eilers, where was George
Hildebrand? A. George Hildebrand was alongside
of me close to the door.” A. Yes, sir.

Q. Did you give this answer: “Q Did you wit-
ness George Hildebrand searching the pockets of
Herman Eilers while he laid on the floor after he
had been shot? A. Yes.” A. Yes, sir.

10 Q Did you give this answer: “Q Did George
Hildebrand tell you that Herman Eilers had no mon-
ey on his person? A. Yes.” A Yes, sir.

Q. Did you give this answer to the question: “Q
Did George Hildebrand agree to accompany you m
this holdup? A. Yes.” A. Yes, sir.

Q. Did you give this answer to the question: “Q
About how often would you visit Herman Eilers? A
Every couple of weeks, we would also play cards at
his home and he would drive my fathers car and I

20 would accompany him, as I had no license. Did
you give that answer? A. Yes, sir.

Q. Did you give this answer to the question: Q
Had you ever planned to hold up Herman Eilers m
the highway while you accompanied him in your
father’s car? A. Yes; about a year ago, while 1
was planning a fake holdup, where I would shoot
Herman Eilers and let it look like a real ho up.
Did you give that answer? A. Yes, sir.

Q. Then, as I understand it, John, if you will looK

30 at this Exhibit S-16, you gave those answers that way
in this statement as you were being questione y
troopers and they took your answers down on
typewriter as you spoke the words? A. “es’Sr’ u

And you now say that the statements t a y
made concerning the killing of Herman Eilers in
statement I have read to you and which you
looked at is false. Then you were lying on
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casion you gave these statements concerning these
matters.

MR HILLMAN: Object.
THE COURT: On what ground.

MR HILLMAN: The question is whether he
made these statements or whether he did not. I don’t
think it is proper for the Prosecutor to so character-
ize. 1don’t think it is proper for him to say, “Then 10

you were lying.”

THE COURT: Perhaps the characterization may
be wrong, You might say untrue.

Q Iwill ask you, are these answers I read to you
concerning the murder of Herman Eilers the truth.
A No, sir.

Q And yet you signed these statements for the
only reason that the troopers swore at you and said 20
you would get off easy. A. Yes, sir.

Q You told approximately the same story to Mr.
Parker and myself the morning of the 9th of Octo-
ber, didn’t you? A. Yes, sir.

Q That was a day and a half later. A. Yes.

Q And no force was used on you at that time and
%\% promises were held out to you, were they? A

Q You were not told you would get off easy if
you told the truth about it. A. No, sir. 30
Q In fact as soon as you got into the room the
ions were commenced to be asked, weren’t

? A Yes, sir.
Tlien in this statement given on the 9th of Oc-
tober, 1935, in the presence of Ellis 1. Parker, Anna
ading, and myself, do you remember that you
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were warned that you were charged with the murder
of Herman FEilers. A. Yes, sir.

Q. That was before you gave this statement to
Mr. Parker and myself. A. Yes, I remember that.

Q. You were told you did not have to make a
statement if you did not want to. A. Yes, sir.

Q. And you made your statement after you were
told you were charged with the murder of Herman
Eilers and that you did not have to make a statement
if you did not want to, and that if you did make it

10 it must be entirely voluntary, were you not? A It
was not.

Q. It was voluntary at the time you gave it? A
Yes.

Q. I am referring to this statement made to Mt
Parker and myself. A. Yes.

Q. You were not forced or pressed in anyway
whatever, were you? A. No.

Q. Did you make this answer to the question. Q
Now go ahead. A. We stopped down Cedar Lane

20 about a mile and talked about this murder case, get-
ting some money, so finally we got started, went
down to Herman Eilers, pulled in the yard, got out of
the car, went on the porch. George Hildebrand
opened the screen, I opened the door and Herman
Eilers came toward the door and he asked us, what
we wanted.” Did you make that answer? A Y,
Sir.

Q. Did you make this answer to the question? Q

Did he know you? A. Yes, sir. 1 shot three tines

30 and he fell down. George Hildebrand searched his
two back pockets and then George said, We e e
get going’” Did you make that answer? A Ys
Sir. .

Q Did you make this answer to this quesio *

“Q. And you shot at him three times? A. I shot a

him three times.” Did you make that answer to
question? A. Yes, sir.
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Q Did you make this answer to this question?
“Q Ishow you a revolver and ask if that is the re-
volver that you used?” Were you shown this revol-
ver at the time you were asked that question? (show-
ing witness Ex. S-18.) A. Yes, sir.

Q And did you make this answer to this ques-
tion? “Q Where did you get it. A. My father
gave it to me about a year ago.” Did you make that
answer to that question? A. Yes, sir.

Q Did you make this answer to the question? “Q.
Had you planned or intended to do this before? A.
Yes” A Yes, sir.

Q And then did you make this answer in re-
sponse to the question? “Q. Tell me about it? A
George, he was short of money. When he lived with
Herman Eilers he was only getting forty cents a week
and so he thought he would quit that job and go to
Preidel’s in Columbus. So one night he planned this
out to get some money He came down and George
and [ went over to Herman Eilers, we got afraid that

10

he was going to shoot us, so we turned around and 20

went back. That 1s all.” Did you make that an-
swer? A Yes, sir.

Q Did you make this answer to this question?
Q Did you know that he had a gun in the house?
* Yes, sir, a shot gun.”  A.  Yes, sir.

Qm  in answer to the question. “Q. Who told
tou? Did you say? “A. I shot it before and seen

A Yes, sir.
Q Were you asked this question and did you give

ns answer? “Q  When did you plan to go there 30

an ro him before? When you went and got scar-

i Nes’Nat time.” Did you make that
answer? A Yes, sir. y

Q And in answer to a question of mine: “Q. Did

... far as the Piace that time?” Did you an-
swer? “A. Yes.” A. Yes, sir.

W And in response to my question. “Q. Was
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Eilers there.” Did you answer: “A. No. Tumed
around.” A. Yes.

Q. And in response to my question: “Q Got cold
feet and went back?” Did you say? “A. Yes” A
Yes, sir.

Q. Did you answer this question? “Q The night
this occurred, John, Monday night, did George know
you had this gun with you?” And did you answer?
“A. I had told him. He hadn’t seen it.” A Tan
swered that one.

10 Q And did you answer that question? “Q
Didn’t he see it in your hand before you fired it?”
Did you answer? “A. Yes.” A. Yes, sir.

Q. And were you asked: “Q. When did he first
see it that night?” And did you answer? “A. When
I did fire.” A. Yes, sir.

Q. And were you asked: “Q. Say anything toyou
when he saw .the gun in your hands?” And did you
answer? “A. No.” A. Yes, sir.

Q. And in response to my question: “Q Did you

20 and George in talking it over say anything about kill-
ing him if you had to, in order to get the money fiom
himV’ Did you answer? “A. Yes” A Yes, sir

Q. And in response to the question: Q What
did you talk about when you planned it that night.
Did you answer? “A. We planned it if we coul n
get it some other way, we would have to shoot im
to get it.” A. Yes, sir.

And then in response to the question referring
to Herman Eilers: “Q. What did he say to you when

30 he opened the door? A. He asked us w a
wanted.” Did you make that answer? A “es sie

Q And then in response to the question. U
And then what did you say?” Did you answer.

I shot.” Did you make that answer? A Yes.

Q. And in response to the question: Q ous
him?” Did you answer? “A. Yes, sir.
Sir.
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Q And all the questions and answers I have read
you, those questions were asked you at the time you
were questioned by Mr. Parker and myself and they
are the answers you made? A. Yes.

Q And are those answers the truth? A. No, sir.

Q Then when you made those statements to Mr.
Parker and myself they were not the truth. A. No,
Sir.

Q What were the weather conditions that night,
John? A About moonlight when we got there.

Q It was moonlight when you arrived there? A. jo
Yes.

Q It was quite cold, wasn’ it? A. It was not
so very cold.

Q Did you take any notice of whether there was
any fire in the room? A. No, sir.

Q Youdid not look in the room? A. No, sir.
ang How tall are you, John? A. Five foot eleven

a half.

Q How much do you weigh? A. One hundred
and fifty-six.

Q One hundred and fifty-six? A. Yes, sir.

Q . Do you know how tall Herman Eilers was? A.
No, sir.

Q Youhavent any idea? A. No, sir.
sirQ Do you know what age man he was? A. No,

N[? .Do you know anything about his weight? A.
SIr..

Q Do you recall the position of the moon in the
«y that night? A. What is that? 30
o A You remember just where the moon was

a nlg t, was it overhead or to your back when you
went mto Filers? A. 1 don’t know.

A &* stlownS a trieky bright light, wasn’t it?

? A~ shine in on the steps of Eilers’ back
A Well, no, not exactly.
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Q. But it did show up the scene around there. A
Well, you could see your shadow by the moonlight
when you was walking.

Q. I show you Ex. S-8, showing a picture of HI-
ers’ house and the corn crib, will you turn the pic-
ture around a little so the jury can see. A (Wit
ness complies.)

Q. Will you tell me where Hildebrand pulled up
in there as you said after you came down. A
pulled up here, (indicating on photograph.) Pulled

10 IP toward the wood pile and backed up between the
corn crib and the house and then pulled out.

Q. Did any part of the car get in between the com
crib and the house? A. He backed in there, yes.

Q. It was your father’s car? A. Yes, sir.

Q. Now, John, in this statement you gave to the
State Police the name you gave was the truth, wasnt
it? A. The name of what?

Q. Your name? A. Yes.

Q  Your age was the truth, wasnt it? A Yg

20 sir.

Q. You told them you were living with your par-
ents? A. Yes, sir.

Q. And it was the truth when you told them you
had seen a roll of money on Herman Eilers the day
you and Mr. Richardson went over there? A Y
Sir,

Q And it was the truth when you told them
where Mr. Richardson lived? A. Yes, sir.

Q. And it was the truth when you told them you

30 went over to Scattergood’s farm for George H e
brand? A. Yes, sir.

Q. And it was the truth when you said you e
Baird Malseed and Norman Abrams on the road a-
terwards? A. Yes, sir.

Q  And it was the truth when you said you v *
to Schlam’s Bakery to get some bread. A Yes,s *
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Q And it was the truth when you said you went
to Miller’s and Hildebrand went in and got some
cigarettes? A. Yes, sir.

Q And it was the truth when you told them that
after that you came home. A. Yes.

Q And it was the truth when you told them you
were at home when the State Police came and took
you over to the Columbus Barracks? A. Yes.

Q All of these other statements were the truth
except what you said about murdering Herman Eil-
%s, and those statements were not the truth. A. 10

&s.

Q Is that right? A. That’s right.

Q And the same thing is true of the statement
made to Mr. Parker and myself. Were all of the
answers you gave to the questions except those
which had to do with the murder of Herman Eilers,
were all those other answers the truth? A. I dont
think there was any truth in the statement I gave Mr.
Parker.

Q No truth at all? A. Yes, about our being to 20
Schlam’s Bakery and like that.

Q But I say that everything else in the statement
made to Mr. Parker and myself except the answers
you gave concerning the murder of Herman Eilers,
everything else in that statement was the truth, but
1 e answers you gave concerning the murder of Her-
man Eilers are not the truth. A. Yes, sir.

Q\ WiU you come down here please? A. (Wit-

ness complies.)  (Stands between the bench and the
counsel table.) 30

plie ~ ant® ou* here» please. A. (Witness com-

Q Here is a ruler three feet long, will you stand
over t ere further. A. (Witness complies.)

j U §un in your hand, hold it straight up
toward me. A (Witness complies.)
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Q. All the way, extend your arm straight out. A
(Witness complies.)

MR. EASTWOOD : All right, that’s all.
RE-DIRECT EXAMINATION
RY MR. HILLMAN :

Q. Mr. Ciemiengo, you said something in your
10 direct examination or in your cross-examination
about the trooper saying to you, “You did it.” Tell
us what you meant by that. A. They meant that [
killed Herman Eilers.
Q. How many times did they tell you that? A I
cannot remember, I guess about a hundred tines.
Q. They kept at you continually. A Yes, sir.
Q. And did you tell them about going over to M.
Eilers with Mr. Richardson or did they know that be-
fore? A. I told them that.
20 Q After you were indicted were you advised that
having made this statement if you were guilty it
would be better for you to so plead?

MR. EASTWOQOD: Object, if the Court please,
there is no testimony up to this date that I know o
which would justify any such statement.

THE COURT: The question will be excluded.

30 Q. Why having made this statement do you stand
trial now?

MR. EASTWOOD: That is objected to, if the
Court please, I don’t think it is a proper ques i°n
this witness to answer. It is a conclusion or

jury.

I

II
I
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THE COURT: I think it is apparent. I will allow
him to answer.

Q Will you answer my question? Why having
made this statement do you stand trial now? A
The State Police told me I would get off easy and
all that.

Q But why having made this statement do you
now stand trial? A. Because I am not guilty.

Q Did anyone talk to you? A. No, sir.

Q Since you have been in jail? A. No, sir. 10

Q M. Heilbron and I talked to you, didn’t we?
A Oh, yes.

Q Did or did not we advise you to stand trial?

MR EASTWOOD: Objected to, if the Court
please, I don’t care what they advised him.

THE COURT: Objection sustained.

Q You said the night you were over at Mr. Eil- 20
ers when you went there you heard the chickens,
what were the chickens doing? A. They were just
as if somebody was in the chicken coop.

Q Cackling?

MR EASTWOOD: Object as leading.

Q What kind of noise were they making? A
Just crowing.

Q It was dark at the time? A. Yes. 30
Q Outside of the moonlight. A. Yes.

BYMR EASTWOOQD:

Q Did you go into the chicken coops to investi-
gate anything a out them? A. No, sir.
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Q. Have you chickens on your own place? A
Yes, sir.

Q Have you ever heard any of them crow at
night time? A. Yes, sir.

Q. You never thought anything about it, did you?
A. No, sir.

Q There was nothing suspicious about it? A
No, sir.

Q. That is one of the few pleasures that chickens
have, isn’t it?

10
MR. HILLMAN: Object.

THE COURT: Objection sustained.

Q. You say that you talked with Mr. Heilbron and
Mr. Hillman. A. Yes, sir.

Q. You also talked to George Hildebrand since
you have been arrested? A. Oh, yes.

Q As a matter of fact you and he were in the

20 same cell together. A. Yes, sir.

Q  And you and he talked this case over quite a
number of times, since you have been locked up in
the same cell. A. Well, I figured.

Q. Will you please answer my question. Did you
and George Hildebrand talk this case over quite a
number of times since you and he have both been
locked up in the same cell? A. Yes.

Q. You have talked over what your defense was
going to be? A. Well, no, I just thought it over and

30 that it would be best to tell the truth.

Q. And you talked over what your defense was
going to be, didn’t you with Hildebrand? A lhe
only thing George told me was just to tell the tru ¢

Q. You and he were together when you a
over what your defense was going to be, didnt you

A. 1 don’t know what you mean?
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Q Doyou know what [ mean by the defense? A.
Ny sir.

Q Your coming into court and stating to the jury
what the facts are, that is your defense. You and he
talked over what you were going to say when you
got on the witness stand. A.  Nothing but the truth,

S,
YQ You talked over what that would be. A

&s.

Q And you did it frequently? A. Yes, George
told me it would be better to tell the truth. 10

Q And what that truth was that you didn’t tell
when you made these statements you were going to
say when you got on the witness stand, and say that
these statements were not the truth. A. (No an-
SWer.)

Q You talked that over? A. Yes.

Q And you both decided to tell the same story.
A Well, we was both in the same place.

Q And didn’t you talk it over while you were in
the jail and decide that when you came into court 20
youwould testify that the statement you made to the
State Police and the statement you made to Mr. Par-
ker and myself were not the truth. A. 1 did, yes.

Q And wasnt that what he said to you? A. 1
don’t know what he thought.

Q I asked what he said to you in the cell when
n Kﬁre diking it over? Wasn’t that what he said?

Q Didnt you both agree that you would make
@g& s a*ment that these statements were not true? A. 30

BY MR HILLMAN:

Q Why did you make that statement? A. Be-
cause we told a Tie.



354 Abraham I. Miller—Direct

Q. Because the statements you made to the State
Police were not true. A. No.

Q. And the statements you made to M. Parker
and Mr. Eastwood concerning the murder of Her-
man Eilers were not true. A. No, sir.

BY MR. EASTWOOD:

Q. But everything else was true except what you
said about killing Herman Eilers, and that was not
10 the truth. A. No, sir.

Q. And the only reason why you made the state-
ments to the State Police about killing Herman Hil-
ers was because they swore at you or because you
were frightened? A. Yes.

Q. And you cannot explain why you made the
statement about Herman Eilers’ murder to M. Par-
ker and to me, can you? A. No, sir.

MR. EASTWOOD : That’s all.

ABRAHAM 1. MILLER, a witness produced on be-
half of the defendant, being duly sworn according o
law, upon his oath testified as follows.

DIRECT EXAMINATION BY MR. HEILBRON.

Q. Mr. Miller, where do you live? A 29 Ess
10 Broad Street, Burlington, New Jersey. -

Q. What business are you engaged in.
eral merchandise and also cigarettes an to acc
Q. Do you remember the night of c0

Q. Do you remember seeing George “ebrM .

this young man here, in your store on
A. Yes, sir.
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Q Did he purchase anything that night? A. A
pack of cigarettes.

Q With what did he pay for the cigarettes? A.
He gave me a five-cent stamp and a nickel.

Q The cigarettes were ten cents. A. The cigar-
ettes were ten cents and he told me—

MR EASTWOOD: Object to what he told this
Witness.

Q Not what he told you, but he did purchase a 10
pack of cigarettes and gave you in payment a five-
cent stamp and a nickel. A. Yes, sir, he said he
had only five cents and a five-cent stamp.

CROSS EXAMINATION
BY MR EASTWOOD:

Q What time was he there? A. It must have
been anywheres between eight and half-past eight. 20

GERTRUDE SCHLAM, a witness produced on be-
half of the defendant, being duly sworn according to
law, upon her oath testified as follows :

DIRECT EXAMINATION BY MR. HEILBRON :

Q Ms. Schlam, you live in Burlington? A. Yes. 30

Q Burlington, New Jersey? A. Yes.
Ba(l% at business are you in engaged in? A

er shop.

019* Wimre is %rour store located in Burlington? A.
211 Broad Street.

Q OnBroad Street? A. Yes, sir.

V- oyou know Jacob Ciemiengo? A. Yes.
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Q. Do you remember the night of October 7th,
last? A. Yes.

Q. Did Jacob come into your store to purchase
anything on that night? A. Yes, he bought bread.

Q. How much? A. Fifty-five cents he want for
fifty cents, but I gave him for fifty-five cents.

Q. Did he pay you for it? A. He didn’t have o
money. He told me I should put it in, he had credit,
his mother.

Q. You put it down on her account? A Iputit

10 down on her account, yes.

Q. Do you have any idea what time it was? A
I have not an idea but it was half-past six or seven
o’clock. He came in just when the Jewish Church
was Yom Kippur, so I remember that day.

CROSS EXAMINATION
BY MR. EASTWOOD:

20 Q You don’t know what time it was do you? A
That’s what I believe.
You didn’t look at any clock to pay attentio
to the time. A. No, I know it was six o’clock at e
Synagogue and we had supper and then he came in
after bread. '

Riiill
Q. You left the Synagogue at six oclock and y
came home and had supper. A. They had supper

yet, but I was in the store. "t 9 Al
Q But you don’t know what time it was.
30 could not tell. T did not notice. an

en he came in, did you notice ay
about thim A. He was a liftle in a *
know. I gave him the bread and did not say
Q. He acted kind of excited, didnt he? A
Id not tell y .. sav.
co& IWasenotohls face red? A. 1 could not S.g
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Q But he seemed to be in a hurry. A. Yes, he
seemed to be in a hurry.

Q Yousigned a statment for the State Police, did
younot, and in that statement you said, “His face was
red and he appeared to be excited and he was in a
hurry.” A Yes, he was in a hurry, that’s right.

BY MR HILLMAN:

Q What do you mean by being excited. A. He
was in a hurry to get home. 10
Q He did not tremble or seem nervous, did he?
A. No.

BYMR EASTWOOD:

Q Was his face red that night? A. I could not
tell you.

Q You said it was in the statement you gave to
the State Police. A. His face is red all the time.

Q Didntyou say in that statement, “His face was 20

red, he appeared to be very excited and in a hurry.”
A. Yes.

BYMR HILLMAN:

Did the State Troopers insist on your sayin
thaQt? A Yes. P Y ying

BY MR EASTWOOD:

30
Q Just a minute, Mrs. Schlam, you say that the
ate Troopers insisted on your saying that? A
©> did not understand what he was talking.

MB EASTWOOD: That’s all right then.
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BY MR. HILLMAN:

Q. Who suggested it to you, the State Troopers?
A They came in and asked me.

Q Did they suggest that about his being excited?
A. No, I said that myself.

Q. What did you tell them? A. 1 said he cane
in for fifty cents bread. That is all.

Q. And did they ask you if he was excited? A
They asked me how he looked.

10 Q. Did they ask you if he seemed to be upset? A

1 guess so.

Q. And would not take no for an answer. A I
guess So.

BY MR. EASTWOOQOD:

Q. Now, Mrs. Schlam, didn’t they ask you this
question? “Q. Do you remember how he was
dressed at the time?” A. Yes.

20 Q. And did you then give this answer? “A
don’t know but I think he had on a light brown coat
and a sweater under, his face was very red, and ap-
peared to be very excited and in a hurry. A &

MR. EASTWOOD : That’s all.

GEORGE H. HILDEBRAND, one of the defend-
30 ants in this cause, appearing in his own behalf, eng
duly sworn according to law, upon his oat es
as follows:

DIRECT EXAMINATION BY MR. HEILBRON.

Q. Where did you live prior to your arrest?
On the Burlington-Columbus Road.
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With whom? A. Mr. E. R. Scattergood.
George, how old are you? A. Twenty-six.
Where were you born? A. In Germany

In what part of Germany? A. Freiburg, Sil-

Are your parents living? A. Yes, sir.
Where do they live? A. They live in Ger-

‘In Freiburg? A. Yes.
When did you come to this country, George?
A November 9th, 1928. 10
What port did you land? A. New York.
And after you landed, where did you go from
there? A I went to Albany.

Q How long did you stay in Albany? A. About
eight months.
N)Q Were there friends of your family there? A.

oog OO%'OOOO

RO

Q You went to work there? A. Yes.
Q And after you left Albany where did you go?
A Twent to Schenectady, New York. 20
Q And from Schenectady where did you go? A.
I'went to Philadelphia.
Q And how long were you in Philadelphia? A.
About four months.
Q And then where did you go to live? A 1
went to Paulsboro, New Jersey.
Q Paulsboro, New Jersey? A. Yes.
Q How long were you there? A. A little over
ayear [ guess, | am not sure.
Q When did you first come to Burlington Coun- 30
A 1930, or 1931, 731 it must be.
Q For whom did you work at that time? A. Mr.
beorge Preidel.
G Where did he live? A. He lives on the Co-
himbus-Hedding Road.
y@% You worked there how long? A. About two
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Q. And then where did you go? A I went to
live at Mr. Eilers’ place.

Q. When did you first become acquainted with
Mr. Eilers? A. At George Preidel’s farm.

Q. And you went to live with Mr. Eilers? A
Yes, sir.

Q. How long did you stay at Mr. Eilers’ place?
A. From March, 1933, to December, 1933.

Q. Then where did you go? A. I went back to
Columbus to Mr. Preidels’.

10 Q From there did you go to Mr. Scattergoods?

A. No I went over and lived with Ciemiengo’s.

Q. Did you work on farms while you were living
there? A. Yes, with Farmer John Morley.

Q. And then you went to work for Mr. Scatter-
good, is that correct? A. Yes.

Q. You knew Mr. Eilers for about three years/

Yes.

Q *After you left Mr. Eilers’ place did you o
there to see him? A. Yes.

20 Q At any time after you left did you ever borrow
any money from him? A. Yes.

Q. Did you borrow any large sums or what suns
of money did you borrow? A. Once I borrowe
three dollars and another time about a quarter or a
half a dollar. o T

Q. Did you pay those back? A. Some I Pal >
paid some of them back, and I helped him "o
around_the place there. ,m

Q. George, do you remember the night of Cc

30 7th, last? A. Yes.

O. Did you work that day? A. Yes.

Q. Where did you work that day? On M.
tergood’s farm. A. No, sir. ~

. Where did you work? A. Next to
good’s farm, for a farmer by the name

Q. What were you doing there? A. r 1lIl*

0. The whole day? A. Yes.
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Q What time did you return from Mr. Lewis’
farm that afternoon? A. About half-past five or
quarter to SIx.

Q Then did you have supper? A. TI*went in the
barn first.

Q You did your work in the barn? A. A little
bit, yes.

Q Then you went into supper? A. Yes.

Q While you were eating supper did you receive
any visit from Jack Ciemiengo? A. Yes, sir.

Q About what time was that? A. About ten jo
minutes after six or fifteen minutes after six.

Q Ten or fifteen minutes after six? A. Yes,
about that time.

Q Did you go out in the yard when Jack came
m? A Yes, sir.

Q What did you do after you went out there?
A T asked him what he wanted and he told me he
had to go to Burlington and get some bread, and I
told him, All right, I will go in and finish my sup-
per and we will go.” 90

Q_Then did you go in and finish your supper?
A Yes, sir.

Q “nd after that did you come out and go in
Jack’s car? A. Yes, sir.

Q Did you drive the car? A. Yes, sir.

Q Where did you go? A. We went down Ce-
car Lane to Mr, Kilers.

Q What was your purpose in going there? A.

A Mad ¢ arettes and he told me no,

¢f 1 ¥’ he only had tobacco, just enough for him- 30
S an “said, We will go down to Eilers and see
1 we can borrow some money to buy cigarettes.”

ﬁaoe,QY"EdJ;?e\ge d°wn Cedar Lane to Mr. FEilers’

o« hid you drive when you got to Mr. Eil-
Place? A. 1 drove inside the yard,
v- In the back yard? A. Yes.
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Q. When you got there was there any light in the
house? A. No, sir.

Q  What happened then? A. Jack went out of
the car and walked up the steps and he started to
holler, “Hello, Dutch,” about four times, and I Mow-
ed the horn and there did not seem to be anybody
around the place and he came back in the car and we
waited a little while and I blew the horn again and
did not get any response and then I pulled out in-
to the road.

10 Q. Where did you go then? A. To Burlington.

Q. Did you see anybody on your way to Burling-
ton? A. Yes, sir.

Q  Whom did you see? A. Baird Malseed and
Norman Abrams.

Q. Where was that? A. They were parked not
far from Burlington, about half a mile from where
Cedar Lane goes into Burlington Road.

Q. About half a mile on the Burlington-Columbus
Road, from Cedar Lane? A. Yes, sir.

20 Q. Did you stop to talk to these young men? A
Yes, sir.

Q. Then what did you do? A. T asked them it
they had any money, I asked them if they would lend
me a dime so we could get some smokes.

Q. To whom did you direct that question? A
To Baird Malseed.

Q Did you get any money from them? A Ny

ir- . . 9
° Q. Did you get any cigarettes from them.

30 We got one cigarette_apiece.
hen where did you go? A. We went on to

Burhngton to the Bake shop and Jackie he wen

and got some bread. ,
Q. After Jack came out of the Baker shop w
did you do? A. We pulled up to the cigar sor

and I went in and bought a pack of cigarettes.
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Q After you got the pack of cigarettes, where did
yougo? A We turned around and went to Ciemi-
engo’s.

Q You went back to Jack Ciemiengo’s home? A.
Yes.

Q Did you stay there for awhile? A. Yes.

Q Do you know what time you left Ciemiengo’s?
A Tknow exactly.

Q Have you any idea? A. About half-past
nine or quarter to ten.

Q Then where did you go? A. Jackie took me 10
hoe in his car to Scattergoods.

Q Didyou go to bed then? A. Yes.

Q Later did anyone come to Scattergoods? A.
Yes, sir.

]jrg Who came? A. State Trooper and Mr. Mul-

.Q That is the gentleman sitting here. A. Yes,
Sir.

Q And what did the State Trooper say to you, if
anything? A. He didn’t say anything. 20
Who called you? A. He woke me up, he put
his hand on my shoulder.
Q He came into your bed room? A. Yes.
_What did he say then? A. He didn’t say
an .
Q Didnt he say anything at all? A. He started
0 oo around the room in the bureau drawers and
glg%cé[s,and he said, “Put on your clothes and come

Q Then where did you go? A. We went down 30
Uaar Lane to Mr. Eilers’ place.

Q Did you go in the house then? A. Yes.

0 m y°USG Mr Eilers? A- Yes, sir.
ppm , a* happened, what did you see con-
wavin* aimu A’ was laYing across the door-
hurt shot6 * 6r0°m a’onf ~e wall, he seemed to be
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Q. Did they say anything to you while you were
there? A. No, sir.

Q. No one asked you any questions while you
were at Mr. Eilers’ house? A. No, sir.

Q. Did anyone say anything at all while you were
at Mr. Eilers’ house? A. No, sir.

Q. Then where did you go? A. We went to (o
lumbus to the State Police Barracks.

Q. After you got to Columbus did anybody ask
you any questions? A. Yes, sir.

10 Q By whom were they asked? A By two
troopers.

Q. Are they in the court room here. A [ think
this is one, there (indicating.)

Q. Which one is that? A. The third man from
the end.

Q. On the front row? A. Yes.

Q. Who else? A. 1 don’t see him.

Q Were you then detained at the State Trooper
Barracks? A. Yes, sir.

20 Q. Now, at the time you went down to Eilers
house after Jack Ciemiengo came to Scattergoods
for you to go to Burlington, when you got to Eilers
house did Jack Ciemiengo shoot Mr. Eilers? A Ny
Sir. 5

Q. Did you see Jack Ciemiengo go into M. Eilers
house? A. No, sir.

Q. Could you see him all the time? A Yes, sir.
Q. Where did he go around the house? A e
went up on the step, on the porch.

30 Q Did he go in any farther? A. No, sir.

Q. You could see him? A. Yes, sir.
Q. Didyou go in the house at that time? A *

*"Q. Did you go through Mr. Eilers' pockets.

No, sir. . <«
Q. Did you and Jack ever talk of robbing t.

ers before this night? A. No, sir.
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Q Did you ever go down to Mr. Ellers’ house
with Jack three or four months prior to that time
with the intention of robbing him? A. No, sir.

Q Did Jack have his pistol with him that night?
A No, sir.

Q After you were taken to the Barracks in Co-
lumbus what happened there? A. They started to
question me.

Q What questions did they ask you? A. He
asked me first if I knew Herman Eilers and I told
him yes, I had lived there, and he asked if he had 10
any enemies of any people who used to come around
at the time I lived there and I told them, “No, I didn’t
know of anybody,” and he asked me where I was
Sunday and I had to tell him where I was all dur-
ing Sunday up to Sunday night.

Q They asked you where you were all that day
on Sunday? A. Yes, sir.

Q Did they keep asking you other questions? A.
Ws, he asked me if I knew anybody had any gun.
2- or 25-calibre guns, and he asked me if I knew 20
anybody had a new automobile.

Q Did you give them any answers to those ques-
tions? A Yes, I told them Jackie Ciemiengo had
a2 pistol, Baird Malseed had a rifle, and he had two
32 revolvers.

Q Was there anyone else that you mentioned?

* s’ “knew one of the boys living with Mr.

herrien had a 22 rifle and I told them that.

Q Did they keep questioning you then? A. No,
Baefr d?/\"PPed then and went out and got Jackie, and 30

Q After Jackie was brought what happened?
e« didnt see Jackie or Baird, I was downstairs
, e”me’ "saw the Trooper bring the guns in and
S qW1i ein to a trooPer sitting at the desk.

V¥ hen what happened? A. They started ques-
°ning me again and then for awhile he started



366 George H. Hildebrand—Direct

questioning me about Monday night.

Q. Did you tell them where you had been that
night? A. Yes, sir.

Q. Did they keep questioning you then? A Ny,
they let me go for awhile, I was sitting downstairs.

Q. Then what happened? A. One of the troop-
ers come downstairs and he cussed me and threat-
ened me.

Q. You say he cursed you? A. Yes, sir.

Q  When was that, do you know? A About

10 three or four o’clock in the morning.

Q. Then what did he do? A. Then he went
hack and then he took me upstairs in another room
then he started questioning me again about Monday
night.

%}. Did you tell them about where you had been
Monday night? A. Yes, sir.

Q. Did they keep asking you questions concem-
ing Monday night? A. Yes.

Q. How long did they question you? A About

20 half an hour.

Q. Did they question you any longer than that.
A. You mean the whole time I was there? Yes
they questioned me first when I got there for an hour
or an hour and a half. Then they let me go for
awhile and then after that they come and asked ne
some more questions.

Q. Did they accuse you of anything while you
were there? A. No, sir. 9

Q. Do you understand what I mean by accused.

30 A Not at first they didn’t, but around toward mom
ing they accused me of being there when Herman
Eilers was killed. .

Q. Did they come back and question you more
ter that? A. Yes, sir.

Q. How long did they question you. A
questioned me about up to half past five or
o’clock in the morning, and then the trooper ca

b
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and told me that Jackie had told them that he had
went down and killed him.

Q Did he ask you if you shot him before that?

A Yes, sir.

Q Did he tell you that you did it? A. No, he
asked me if I done it, but he didn’t tell me that I did
it, not before that.

Q After they came and told you about Jack
Ciemiengo what did he say then? A. He told me
Jackie had told them I was mit him when he shot
Herman Eilers, and he told me to tell the truth and 10
not lie any more.

Q Did he say anything more to you? A. He
always said, “Don’t lie, don’t be stubborn.”

Q What else did they say? A. 1 don’t know.
He took me in another room after that where Jackie
was because I told them I didn’t believe Jackie said
anything like it and he said, “Do you want to hear
him yourself?” and he took me in the other room
where Jackie was.

Q Then what happened? A. They decided to 20
take a statement from Jackie.

Q And after they took the statement from Jackie,
what did you do? A. I told them I didn’t have any-

t ing to do with it, but he asked me to make a state-
ment and I said, “Why, should I make a statement,”
he said, ‘Come on, don’t be stubborn, don’t lie.’

0 b>ld him I would make a statement.

Q Did you make a statement? A. 1 didn’t
make that statement here, I told them I did not kill

lets and Jackie did not kill him. 30

Did you sign this statement that is in court?
AQyLd you sign

9

Q How was that statement taken? A. 1 was
wrh * an<* a *rooPer was sitting at the type-
. léraa °*her men in the room started to ask

wwLEulOnS an<®  asked us the questions and he
e em down on the typewriter.
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Q Why did you make that statement? A 1
was scared for one thing.

Q. What scared you? A. He acted like he was
going to hit me.

Q  Who acted like that? A. One trooper, this
one sitting right there (indicating.)

Q. You mean the man right back of the Prosecu-
tor? A. Yes, sir.

Q Did he act as if he was going to hit you? A
He told me he was, he cussed me.

10 Q. He cursed you? A. Yes.

Q. That was before you made this statement? A
Aes, sir.

Q. He said he was going to hit you? A Yes.

Q. What else did he say about that? A H
cussed me.

Q. He cursed at you and said he was going to hit
you? A. Yes, he said he was going to knock ne
through the door.

Q. He said he was going to knock you througn

20 the door? A. Yes, sir.

Q. And right after that you made this statement.
A. Not right after, it was. some time after that.

Q. Did he come back and say anything more to
you? A. You mean threatened me?

Q. After he cursed you and threatened to hit y°u
did he say anything more to you? A No, sir.

Q. Then you signed this statement they woe
out? A. I did. .
Q. Do you remember coming here to the o

30 house after you were taken to the jail? A s

Q. Do you remember seeing Mr. Parker an
Eastwood? A. Yes.

Q. Did you give them a statement? A  es-

Q. Was that statement the truth? A No.

Q. Why did you give Mr. Parker and Mr
wood that statement? A. I dont know. e
told them the same statement on Monday mg



George H. Hildebrand—Cross 369

Q What? A I could not explain why I said
the statement to Mr. Parker and Mr. Eastwood. [
figured they would be all against us anyway and it
would not be no use telling them the truth.

CROSS EXAMINATION
BY MR EASTWOOD:

Q Herman, are you a citizen? A. No, sir.

Q You are a citizen of Germany? A. No. 10

Q You are a citizen of what country? A. I am
not a citizen of any country now.

Q You have not lost your citizenship in Ger-
many, have you? A. Yes, your passport is good for
five years, if you don’t renew it you lose your citi-

p.

Q When did you lose your citizenship under
your passport? A. In 1933.

Q Youremained here beyond the time that your
passport was good? A. For five years, yes. 20
Q When you left you got a passport and if after
five years you do not return to Germany to renew
X;)ur passport you lose your German citizenship? A.

es, Sir.

Q You were employed by Mr. Scattergood? A.
Yes, sir.

Q How long did you work for Mr. Scattergood?
, Alittle over a year.

Q How much wages did you get paid? A. I got
five dollars a week. s yousep ¥

; egsi;[hat was beside your board and room? A.

Q You didn’t have to pay anything to Mr. Scat-
Nosir  or Your £°°d or the room you occupied? A.

3Q

lact k ~e’ore night of October 7th, when had you
Jact been paid? A.~ Saturday night.
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Q. How much did you get paid at that time? A
Saturday night, I think three dollars.

Q. Had you any money beside that three dollars?
A. No.

Q. That was the only money you had? A Y

Q. You spent that three dollars before Monday
night? A. Most of it.

Q How much of it did you have left? A A
nickel. ) :

Q. That is all you had left? A. Yes, sir.

10 Q When Jack Ciemiengo came for you he told
you you were going into Burlington, did he not? A
Yes, sir.

Q. Where did he say he wanted to go? A To
Schlams to get some bread.

Q. You had no cigarettes when you left? A N

Q. And Ciemiengo had no cigarettes?
had some tobacco.

Q. What kind of tobacco did he have? A B
had some cigarette tobacco.

20 Q. And some cigarette papers? A He had.

Q. Why did you have to go over to Ellers to bor-
row money for cigarettes if he had tobacco an pa
pers? A. He only had a little bit of tobacco

Q. How much? A. Just a little bit in the ag
and he needed that for himself.

Q Wasn’t it more than enough to make
cigarette? Yes. A
%} Why d1dn t you borrow money from M.
tergood, he was your employer? A M na P

30 me Saturday and I didn’t want to ask i

Q. e was your employer, you were working for
him, and he was friendly and had confiden y
as far as you know? A. Yes, as far as "

Q. And would not he had loaned you mon y

von asked for it?
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MR HILLMAN: Object.
THE COURT: Objection sustained.

Q You had borrowed money before from Mr.
Scattergood. A.  On my wages, yes.
Q And he had given it to you. A. Yes.
Q And if you had asked him for some money
Iillgt night he would have given it to you, wouldn’t
10
MR HILLMAN: Object.

THE COURT: Objection sustained.

Q Butyou didn’t ask him. A. No.

Q You went all the way over to Eilers to borrow
money to buy cigarettes. A.  Yes.

Q That was out of your way to go to Burlington
and to Schlams. A. Yes.

Q And if you had gone directly into Burlington 20
for the bread it would not have taken you by Eilers
at all, would it. A. No, sir.

Q In fact the road leading in from Columbus
Road to Eilers is the Cedar Lane Road, which would

ave taken you out of your way in going from Scat-
tergood’s to Burlington. A. Yes.

Q But notwithstanding the fact that you were go-

.f lldo Viliams, in Burlington for bread and that
Bders was out of

, o Aven tho ﬁl]l Jack C1em1engo had the makings
0 answer)

Yes D° y°Uunderstand what I mean by that? A

thpin “withstanding that Jack Ciemiengo had
ings with him, you still say you went in there
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to borrow some money to buy cigarettes. A Yes,
Sir,

Q. You had worked for Mr. Eilers, hadn’t you?
A. Yes, sir. '

Q. How long had you worked for him? A
About seven months. ) )

Q. That was back in 1933, wasn tit? A Yes, sir.

Q. And while you were working for him your re-
lations were friendly, were they not? A Yes, sir.

Q. You had no differences with him at all, had

10you? I mean you had no serious differences with
him. A. No, sir. ) .

Q. And when you left you were friendly with
him, were you not? A. Yes, sir.

Q. You had gone there with agreement that he
would furnish the money to buy some chickens and
that you would do the work of looking after them
A Yes sir. e

Q. And whatever you made out of it jointly, you
would go fifty-fifty? A. Yes, sir.

20 Q. Andyou didn’t make much money of “during
the time you were conducting the business, 1 y°u-
A. We didn’t make any money. _

O. And the reason you left was because it was
a profitable venture, wasn’t that the reason.

Q. And after you left up until the time of M
Eilers’ death, you and Mr. Eilers were always fne
Iv? A, Yes, sir. and

Q. And after you left, you went over th

30 visited him, didn't you? A.  Yes, sir. _riemiengd
a numbet of occasions you and demie g
went over to visit him? A. Yes, sir. and

Q. For sometime prior to Filers dea ,y
Herman had been very friendly? » ® vay

Q. And you were in each other s Nem-
often? You visited there very often, you
ieneo? A. Yes, sir.
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Q In fact, almost every night? A. Not every
night.

Q Well, several nights a week, weren’t you? A.
Yes.

Q And that had been for how long before Mr.
Eilers’ death? A. Oh, about five months.

Q Didn’t Giemiengo come over there when you
worked for Mr. Eilers and you, and Mr. Eilers, and
Giemiengo played cards? A. Oh, yes; he come over
that time—yes.

Q And after you left, didn’t you and Giemiengo 10
go back there together and visit Eilers? A. Yes, sir.

Q A number of times? A. Yes, sir.

Q And on some of those occasions you played
cards together? A. Once.

Q Once? A. Yes, sir.

Q There were several other occasions when the
two of you went together and visited him? A. Yes,
sir.

Q And they were occasions in the evening? A.
No. ? 20

Q Didn’t you visit him in the nighttime? A.
Once.

Q Only once? A. Only once.

Q You are sure of that? A. I am sure of that.

Q You were working daytimes, after you left
him, weren’t you? A. Yes; we went over there on
Sundays and holidays.

Q On Sundays? A. Yes, sir.

Q You knew that after you left there, Mr. Eilers
lived alone, didn’t you? A. Yes,**ir. 30

Q You knew that he conducted his own affairs
over there without anybody helping him? A. He
nad a helper for awhile.

g For how long? A. About three weeks, I
guess.

Q After you left? A. Yes, sir.
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Q. And then, after that, up until the time of his
death, did he have anybody? A. No, sir.

Q. His cooking, his housekeeping and looking af-
ter the chickens, all the work was done by him alone
after that time, was it not, and you knew that? A
Yes, sir.

Q. George, is it not a fact that when Herman FEil-
ers went out of the house at night he left the house
alone and put a padlock on the door and locked it?
A. A padlock?

10 Q. Yes. A. No, sir.

Q. A lock of some kind when he went out a
nights and the house was alone, didn’t he put a lock
on the house? A. He locked the door yes.

Q. And he locked the back door, where Ciemiengo
went up onto the porch and called to him, and isnt
it true that he always locked it when he went out and
left the house alone? A. Yes, sir; when he went
away.

Q. You knew that, didn’t you? A. Yes, sir.

20 Q. When you got there that night, you could see
that the door was open, could you, from where you
were seated? A. 1 couldn t.

Q. You did not? A. No, sir.

Q. But Ciemiengo told you it was open—
Yes; he did.

Q. —after he came back to the car; after he
called? A. Yes, sir.

Q. And he didn’t go in the house? A. W, sir.

Q. He didn’t knock on the door? A. No, sir.

30 Q. He didn’t do anything but call? A. Justca e

Q. While you were seated in the car, you co *
see where he opened the screen door? A, ®’

Q. And did he open the screen door? A. e

Q. He called four or five times and called
“Dutch”—that’s all what he did? A. Yes, sir.

Q. You were the one that suggested thaty s
there for money to get cigarettes? A.  os, sir

9
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Q When he told you that the door was open,
didn’t it strike you that that was rather unusual? A.

It did.

Q Because previously when he left, you knew
that he locked the door? A. Yes, sir.

Q And yet you didn’t get out of the car and see
why that door was open, after Ciemiengo told you
that it was open? A. No, sir.

Q Why didn’t you? A. We didn’t want to go
in the house if he wasn’t home.

Q You didn’t? A. No, sir. 10
Q Yet you and Eilers were friendly? A. Yes,
sir.
Q Did you think he would object to your going

into the house?

MR HILLMAN: Objected to.
THE COURT: Objection sustained.
BY MR EASTWOOD: 20

Q Did you on the occasions when you visited him
walk in the door without calling or knocking? A.
Yes.

Q On other occasions you had gone into that
house and had gone in the door without calling or
knocking? A. If he was home—yes.

Q You didn’t know he was home and yet you
walked in? A. When I seen a light most of the
times. 30

Q But you didn’t know whether he was in there
just because you saw a light? (No answer)

Q It was a moonlight night, wasn’t it? A. Yes.
ik fairly lighted up the premises around
there at Eilers, didn’t it? A. Yes, sir.

Q Itlighted up the back porch pretty well, didn’t
1t? A. I don’t know.
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Q. Didn’t you look? A. 1 didn’t see any moon-
light on the porch, because I seen it on the door.

Q. There was a little roof on the porch, wasn’t
there? A. Yes, sir.

Q. Did you pay any attention as to how the moon
lighted up the scene at the time? A. No, sir.

Q. You don’t know whether it was over your
shoulder when you drove into Eilers’ place; did you?
A. No, sir.

Q. Or whether it was overhead, but it was moon-

10 light and shining at the time when you were there
at Eilers’? A. Yes, sir.

Q. When you were first questioned by the state
police about where you were on the night of Monday
night, October 7th, the first story that you gave them
as to where you were, you didn’t tell the trooper or
troopers that you were at Eilers’, did you? A No
sir.

Q. You told them that you had gone with Gem
iengo into Burlington to Schlams and also to Millers

20 —to Schlams to get bread and to Miller’s to get cigar-
ettes, did you? A. Yes, sir.

Q. And you told them you had seen Norman Ab-
rams and Baird Malseed on the way in, and stopped
to talk to them and asked them for 10 cents to get
some cigarettes, didn’t you? A. Yes, sir.

Q. But the first time you told them where you
were, you didn’t tell them you had been to Eilers a
all, did you? (No answer)

Q. When was it you first told them you had been

30 to Eilers’ on that Monday night? A. I don tremem
ber what time it was. .

Q. As a matter of fact, that was after they to
you that Jack Ciemiengo had told them he had een
there and saw Eilers, wasn’tit? A. I don t know

Q. And that you were with him? Wasntita e
that that you first told them that you had been *
Eilers’? A. No—no; it isn’t. T told the troopers
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they first asked me if I knew anybody that had a new
car or had new tires on the car, and I told the troop-
ers we were there that Monday night.

Q When did you tell the troopers that? A.
When they asked about the car.

Q How long was-that after you had been over
at the police station? A. About a half hour.

Q But the first time you were asked where you
had been Monday, night, you did not say you had
been at Eilers’, did you? A. No, sir.

Q Now these tires that were on Ciemiengo’s car
that you drove, they were practically brand new tires,
weren’t they? A. Yes, sir.

Q When you left Eilers’ home, what did you do
io get out of the premises? A. We had to pull
ahead against the wood pile and back up against the
house io get out of there.

Q So, when you had backed out, did any part of
the car extend into this space between the corn crib
and the dwelling house? A. Yes, sir.

Q How much of it? A. Oh, I don’t know how
much back maybe about three feet or something like
that.

Q I don’t know whether you are able to distin-
guish on this photograph what purports to be tire
marks here and there (indicating). Can you see
Ihem? A. Yes, sir.

Would you say that they are the tire marks
at you made when you backed in there to go out
of the premises? A. 1 can’t say that.

10

20

Q Is that about where you did back around to go 30

out? A. Yes, sir.
Q And aren’t the tire marks that appear on that
I o ograph the same as were made by the tires on
e car that you were driving? A. I don’t know.

eolf .ou dont know. You never tested them to
see? A. No, sir
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20
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378 George H. Hildebrand—Cross

Q. They look similar, don’t they? A 1 dont
know. I never looked at it.

Q. You knew that Mr. Eilers had a shotgun, didnt
you? A. Yes.

Q. I show you a shotgun, which has been marked
S-21, and ask you whether or not that is the shot-
gun? A. Yes, sir.

Q. And where did Mr. Eilers keep it, do you
know? A. He kept it behind the door.

Q. And that is the door that enters into the kitchen
from the back porch? A. Yes, sir.

Q. You knew that he kept it there? You had
seen it there? A. 1 seen it—yes.

Q. I show you what purports to be a signed state-
ment given by you to the state police on October 8th,
1935, marked Exhibit S-17, and ask you to look at it
and tell me whether or not that is your signature on
those pages? A. Yes, sir.

Q Now, at the time you gave that statement, did
you at any time tell the State Police that you had gone
to Eilers’ to get money for cigarettes? A. No, sir.

Q. So that the first time that you made the state-
ment concerning the trip to FEilers’ from Scatter-
good’s to borrow or attempt to borrow money from
Mr. Eilers for the purpose of getting cigarettes was
here in court on the stand today, wasnt? A Just
what do you mean—the first time I told this?

MR. EASTWOOD: Read the question.
(Question read)
THE WITNESS: No, sir.

BY MR. EASTWOOD:

Q. I am referring now, Mr. Hildebrand, to any
statement that you made to the officials, e1 er
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state police, Mr. Parker and myself or any other of-
ficials who have questioned you—isn’t today on the
witness stand the first time you have told the story
to any officials that you went to Eilers’ to try to bor-
row money for cigarettes and that he was not in? A.
Yes, sir.

Q So that when you made the statement to the
State Police and to Mr. Parker and myself, you made
absolutely no mention of any trip to Eilers’ to bor-
row money for cigarettes and that you found he was
not in by calling his name, and you then left? A. 110
tod the state troopers the first time that I was down
ihere. I didn’t tell them about cigarettes.

Q Yes; you told them that you were there after
Ciemiengo—after you had been informed that Ciem-
lengo had said that he had been there and had killed
Eilers, isn’t that when you told them? A. No. It
was before that.

Q When you said you had been at Eilers’ did you
tell them at that time you had gone there to borrow
money to buy cigarettes? A. Yes, sir. 20

Q And that you had not found Eilers home; you
didn't tell them that? A. Yes; we did.

.Q The first time you told them that? A. Yes,
SIr.

Q Are you sure of that? A. Yes, sir.

Q Now while you were over at the Columbus
Barracks, you denied that you had anything to do
with the killing of Herman Eilers? A. Yes, sir.

Q You denied that you had anything to do with
Herman Eilers? A. Yes, sir. 30

Q. ~°uwere then informed by a trooper that Jack
Eiemiengo had made the statement that he had killed

erman Eilers in an attempt to rob him and that you
were with him, were you not? A. Yes, sir.

you say you didn’t believe it, “I

t
wan e to be taken to him and hear him say it”? A.
*es, SIT.
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Q. And then they took you to him, didn’t they?
A. Yes, sir.

Q. And he said it in your presence, didn’t he? A
Yes, sir.

Q. And then it was that you admitted you were
with him, wasn’t it? A. That’s the second time-

yes.
Q. Yes; the second time. A. That I was down
there—yes.

Q. After you had been informed by the trooper

10 that Ciemiengo had admitted that he had killed Eil-

ers when you were present, the second time it was,

wasn’t it that you were questioned about it? A
Yes; about being down there.

Q. Yes; and it wasn’t until you had been informed
of the fact that Ciemiengo had made such a state-
ment and you had requested to be taken to him to
hear him make that statement yourself, that you ad-
mitted or made the statement that you had been with
him and that you had gone into his pocket after IV

20 Ciemiengo had killed him? A. No, sir.

Q. Is that not right? A. No, sir.

Q. When did you make that statement then? A
I told the state troopers about a half hour after they
took me down to the stationhouse that we were down
there that night. They didn’t ask me why we went
there.

Q. I am not asking you that, Mr. Hildebrand,
am asking you when was the first time that you ma e
the statement to the troopers that you were at er

30 man Eilers’ when Ciemiengo Killed Herman Ei ers,
and you went through his pockets? When did you
first make that statement to the state police.
Why, after they took Ciemiengo’s statement.

Q. Yes; and that was after you had been in orme
that Ciemiengo had made such a statement, wasn

it? A. Yes, sir.
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Q And you said, “I don’t believe he said it.”? A.
Yes.

Q And you asked to be taken to him? A. Yes,
SIr.

Q And you were taken to him immediately,
weren’t you? A. Yes, sir.

Q And he repeated that statement in your pres-
ence? A Yes, sir.

Q And it was then, after he repeated the state-
ment in your presence, that you then made the state-
ment that you were at Herman Eilers’ and that Cieiji-
ienga shot him three times and you went through his
pockets? A No, sir.

Q You then made that statement after that? A.
No, sir.

Q After that what did you do? A. I did after
that, after he made his statement to the state troop-
ers.
Q After you heard that, when they took you
there to him, and you, yourself, heard what he said

10

you made that statement, didn’t you? A. Yes, sir. 20

Q Before that you had denied it, hadn’t you? A.
Yes, sir.

.Q You said you were not over there? A. No,
SIr.

Q When did you first admit that you were over
t ere? A 1 admitted that about a half hour, when
1 ey took me down to the police barracks.

Q You didn’t admit it when they first questioned
yon. A Yes; I admitted it when they first ques-
tioned me. I told them—

When they first questioned you, you told them
on x 3({)nday night, you told them you were at Eilers’?
es, Sir.

Q Didn t you say a moment ago when they asked
ouw ere you were Monday night, you didn’t men-
°n the fact that you were at Eilers? A. No; 1
don't think so.

30
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Q. Didn’t you in response to a question, when you
were asked by the troopers where you were on Mo
day night, you said you went to Scattergood’s, and
on the way you saw these two men, Abrams and Mil-
seed, and then you went to Ellers’ and you said you
had not been to Eilers? A. Yes;but I had told them
before I was down there.

Q You remember seeing Detective Cain over at
Eilers when you were brought over there, M. Can
being seated next to me? A. I don’t remember.

10 Q Do you remember his talking to you there at
Eilers’ home? A. No, sir.
Q. And asking you where you were that evening?

No.

Q  You didn’t say anything to him about being to
Eilers’ at all? A. No, sir. . . .

Q. Would you say that you did not say it to hin?
AT couldn’t say that, because I dont know.

Q Were you questioned at Eilers” home on that
occasion as to where you were that Monday night?

20 A. No, sir.

Q You . say that when you were at Columbus Bar-
racks one of the troopers cursed you—that was about
three or four a. m.? A. Yes, sir.

Q. That was this man in back of me (indicating).
A Yes sir.

Q. And you say that he also threatened you? A
Yes. *
Q. What did he do when he threatened you.

He stood in front of me and he put his fist up e
30 (mdlcatl dgL i « A
Q e make any motion to strike you.
No.

Q. What? A No,s

Q. Now, he told you that he would throw y
through the door, he said that? A He sai
would knock me through the door; yes.
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Q He would knock you through the door? A.
Yes.

Q He told you you had better tell the truth now
and stop your lying? A. No; it was about some-
thing else that time.

Q What was it? A. Jackie had told them Mon-
day night that his brother and his sister had come to
Ciemiengo's home Monday night late, when I wasn't
and when I got to the police station, I didn’t mention
it because it slipped my memory, I didn’t think about
it, that I was over there, and they said I was lying. 10

Q At the time he cursed you, he had his fist
doubled up and said he would throw you through the
door, he was not at that time even attempting to have
youmake any statement as to having taken any part
in the killing of Herman Eilers? A. No, sir.

Q It had nothing to do with any statement about
killing Herman Eilers, had it? A. No, sir.

Q Didn’t you say before that was one of the rea-
sons why you made the statement, because Lieuten-
ant Keating cursed you? And threatened to throw 20
you through the door? A. I don’t know what to
say on that.

Q When Mr. Heilbron was questioning you and
you were asked, as I recall, why you made this
statement to the state troopers, didn’t you say one of

e reasons was that this trooper, Lieutenant Keat-

alF&" “°Uan” threatened to throw you through

6 oor was that one of the reasons why you made
this statement? A. Yes, sir.

Q And as a matter of fact, he was not asking you 30
any ing about making a statement at that time, was

A Not at that time; no.
Q Then it had nothing to do with making the

anybod™* A A Not statement of killing

i .. m fact yo ade no statement at that
El?e, did youg Ay No, SIT.
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Q. In fact, you were not scared a bit by any such
actions of Lieutenant Keating? A. I was, yes.

Q You were? A. Yes.

Q. You did not make a statement right at that
time as a result of it, did you? A. No.

Q In fact, the statement you made was around
a quarter to nine in the morning, wasn't it? A [
don’t know what time it was.

Q You were there when Ciemiengo’s statement
was taken, weren’t you? A. Yes, sir.

10 Q And then after his statement was taken, you
went out and got some breakfast, didn’t you? A
Yes, sir.

Q. And your statement was taken after you came
back from having breakfast? A. Yes, sir.

Q. Where did you have your breakfast? A The
dining room, I guess.

Q What did you have? A. 1 think fried ham
and we had a cocktail and fried potatoes, and bread
and butter.

20 Q You had a very good breakfast, didn’t you?
A Oh, yes.

Q. You were perfectly sober when you made your
statement? A. Oh, yes.

Q You had something to eat at 4 o’clock that
mornin_[g, didn’t you? A. 1 did.

Q They brought sandwiches and coffee, didnt
they? A. Yes, sir.

(K Did Ciemiengo eat something in the moming
when you had your coffee and sandwiches? A

30 don’t know. I didn’t see him.

Q. But you had sandwiches and coffee?
didn’t have coffee. The trooper asked me if [ wan e
a sandwich and I said yes, and he said, Do you wan
any coffee,” and I said “No”. He said, Do you wan
milk?” and I said, “Yes” and he brought me a gia
of milk.
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Q He brought you milk and sandwiches at four
oclock in the morning, didn’t he? A. Yes, sir.

Q And then Ciemiengo made his statement, and
then this statement of yours, which I have shown to
you, was made after breakfast, wasn’t it? A. Yes,
SIr.

Q Now, Herman, in this statement that you gave
to the state police, there were times when you were
not being questioned at all, weren't there? After you
arrived over at the state police barracks, you were
not questioned continuously from that time on up 10
until the time you made a statement at a quarter of
nine? A Yes, sir.

Q There were times of an hour and an hour and
a half when you were not being questioned at all, is
that not right? A. Well, maybe a few questions be-
tween times.

Q Tunderstand that you said previously in your
testimony that there were times of an hour and an
hour and a half when you were not being questioned
at all, is that right? A. They might come down- 20
%tajls and ask me one question, asking for informa-

on.

Q I see, they were just seeking information, but

ere were times of one hour and an hour and a half
w en they were not asking you any questions? A.
Yes, sir.

Q So, you did not give the statement because you
were eing questioned continuously by one trooper
after the other? A. No, sir.

Q \ou had your breakfast and you got back 30

°u aquarter to nine and you were asked the ques-

os an the answers were taken down on the type-
writer, weren't they? A.  Yes, sir.
“me they asked you, you were not
threatened m any way?. X Iwagn’t. 4

m’z Hl " \j\aflecrﬁl en(\));[/aé:ursed at that time? A. 1
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Q. At a quarter to nine, at the time your state-
ment was taken— A. No; I wasn t cursed.

Q. You heard all the answers that were given by
Ciemiengo when his questions were being asked? A
Yes, sir.

And you were there when he signed this state-
ment, weren’t you? A. Yes, sir.

Q. And you knew everything that was in his state-
ment? A. Yes, sir.

Q And you heard the statement read here in the

10 court, did you not? A. Yes, sir.

Q. And all the questions and answers that you
heard read here in court, were they the questions and
answers that were taken down on the typewriter
while you were there? A. To the best of my mem

Orb. To the best of your recollection? A ¥es, .
Q. In the statement of Ciemiengo that was read
here in court, was there anything that was not taken
down while you were there? A. 1 don' think so
20 Q. And as far as you can recall everything in
those questions and answers in his statement were
taken down while you were there? A Yes, sir.
Q. You heard your own statement read here
court,* didn’t you? A. Yes, sir.
Q. And were all those questions and answers
en down while you were there? A. Yes, sir*
Q. And Ciemiengo was present, was he not,
your statement was being taken? A es>s0
the time. ] h 9 a.
30 0. How much of the time was he not «lere.
301can’t remember that; he was there most of the
Q. Now, in your statement did you make  *
swer—I am referring now to the stateme g
the State Police: “Q. Now, willl you teU
own words what you did and whom y “A

in committing this crime?” and your ““nths ago 1
t.v Uss mirtrtlp of the summer, a few mon
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decided to steal some money from Herman Eilers. I
told Jack’ Ciemiengo about it and one night about
Ko or three months ago we went down to his house.
(Herman Eilers). We figured on going inside the
house to get the money, as I knew Herman Eilers had
money in his house and carried a large amount of
money in his pocket; when we got down to Herman
Eilers house we changed our mind about it and went
back home. At that time we knew Herman Eilers
was away, and we were scared he would come home
and find us in the house.” Did you make that an-
swer? A Yes, sir.

Q That was taken down on the typewriter as
were all these answers when you said these words?
A Yes, sir.

Q Did you make this answer: “Q On how
many occasions did you discuss the plans with Jacob
Ciemiengo about holding up or robbing Herman Eil-
ers? A About five times?” Did you make that
answer? A Yes, sir.

Q Did you make this answer to the question: 20

Q Were you with Jacob Ciemiengo on Monday
night, October 7th, 19357 A. Yes.” A. Yes, sir.

Q Did you make this answer: “Q. Where.did
you meet Jacob Ciemiengo? A. At Scattergood’s
tarm where I work.” A. Yes, sir.

Q Did you make this answer: “Q. At what time
i you meet Jacob Ciemiengo? A. About quarter

n °Ikwenty minutes after six p. m.” A. Yes, sir.

tu you mabe this answer: “Q. Did he come
0 nlthhiSCar? A' Yes” A- Yes'sir-
m ?you make this answer In response to

inst*u’sbone Q@ Now tell us in your own words
0 1Wat to°k place after you left the Scatter-
«*  arm with Jacob Ciemiengo in his car?
g§x  Was about fifteen or twenty minutes after
taWJ ? drove away from the Scattergood Fqrm

S erman Eilers Farm. We stopped on Cedar

30
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Lane in the woods about half way between Scatter-
goods and Eilers Farm. While stopped, we talked
over what we were going to do. We planned to g
into Herman Eilers’ house and rob him of his money
and if he showed any resistance, we were going to
shoot him. Jacob Ciemiengo at this time told me that
he had his gun with him. From there we went down
to Herman Eilers house. We drove into the yard
got out of the car and went up the back porch steps.
Jacob Ciemiengo opened the screen door and house
10 door and I held the screen door open. Herman Eilers
started to come out of the other room into the kitchen
and walked towards us as we were standing in the
kitchen door. When he got about three or four feet
from us Jacob Ciemiengo aimed the gun at Hlers
and fired it three times. Herman FEilers dropped
down on the floor and then I went through his pock-
ets searching for money. I didn’t find any money o
we went out to the car then left. We drove along the
Columbus-Burlington Road and met Baird Milseed
20 and Norman Abrams who were parked along the
road in an automobile about four miles from Bur-
lington. We talked to them about five minutes and
I tried to borrow ten cents from them to buy a pack
of cigarettes. They did not have any money, so
continued to Burlington. Jacob Ciemiengo went to
Schlams Baker Shop on Broad Street and got sme
bread. I then went to Millers Cigar store and boug
a pack of ‘Wings’ (cigarettes) paying for them with
a nickel and a five cent stamp. We returned to Gem
30iengo’s house direct from Burlington, getting t ere
about twenty minutes to eight p. m. We sat t ae
and talked for awhile and then Jacob Gemieng
drove me back to the Scattergood Farm where we
to bed.” Did you make that answer? A les,s ¢
Q. Did you make this answer in response o
question: “Q. Is this the gun Jacob Ciemiengou
to shoot Herman Eilers? A. Yes.” A Yes, sir.
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Q 1show you a gun, which has been marked Ex-
hibit S-18, and ask you whether or not that is the gun
that Zapolsky showed you at the time you made that
answer to that question? A. Yes, sir.

Q And did you make this answer to the question:
“‘Q You say you heard three shots fired in Her-
man Eilers house? Describe the shots to the best of
your knowledge. A. 1 saw Ciemiengo lift the gun
and point it at Eilers chest and shoot. Eilers kind of
dropped down a little bit and he shot again. Eilers
then dropped to the floor and I heard another shot 10
fired, but I did not see where that shot went.” A
Yes, sir.

u@ y°u make this answer to the question:

“If you had been successful in robbing Eilers what

did you intend to do with the money? A. I wanted

to get a suit of clothes and shoes and a coat for win-

lgcrlzt)ime.” Did you make that answer? A. 1 don't
W.

Q Well, did you make that answer to the best of
your recollection? A. Yes, sir. 20
‘ °ld y° ke . thi to the, . tion;
Q " glo [f]eglfrlnefror%lS Bal?rﬁ%?grtorg to ?}1&1111?31115(;)6]’5
ore id you and Jacob discuss the shooting of

ers? A> Yes” - 1 don,t k
Ay é?[(llec{iq'd you make thé%[ answer’ to the . ques-
«@m? ' " can” say now. Does it say “yes” or

swer? answer % yes- Did you make that an-

sea”ch"tn*T"6 thiS anSWer: ‘U When you 30
mto? A t BS"°r m°ney’ wka”pockets did you go
Yes,sir 7~ tWP rear pants P°ckets” A-

panyinid! ~  make this answer ¢ “Q- In accom-
tmav £ C °n %% k°id up you were aware that

both A@SSary to, take H s life t id
;nllleaﬁd Jacob bginglil%eng?féﬁl?l”s 3.1}1(? y(c))ué}vg%l-
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swer was “Yes.” Did you make that answer? A
Yes, sir.

Q. And did you make the answer in response to
the question: “Q. You accompanied Jacob on your
own free-will, without any fear, force or threats? A
Yes.” Did you make that answer? A. Yes, sir.

Q. Were all those answers that I have read to you
that you said that you made the truth? A No, sit

Q. Then you were not telling the truth when you
made those answers? A. No, sir.

10 Q. But all the other answers that you made con
cerning going to Schlams and seeing Abrams and
Malseed, and going to Miller’s, they were the truth,
were they? A. Yes, sir.

Q. And the things you said about having a part
in the attempted robbery of Eilers and killing him
were not the truth? A. No, sir.

Q. Did you read that statement over before you
signed it? A. Yes, sir.

Q. Did you read those sentences in the statement

20 where it says: “This statement that you have just
given is the truth”? and did you answer: “Yes, it is

the truth?” A. Yes, sir. ‘
Q. And you knew it was not the truth? A ics,

Siny
Q. And you said on that night it was the truth.

A xo sir*
Q. You did not tell this story about Herman HI-
ers’ death until after Jacob Ciemiengo told you m
your presence, when the trooper took you to up
30 that he had killed Herman Eilers, did you?

Q Did you make a statement to Mr. Parker and

myself? A. Yes, sir. * why,
Q. Where was that statement made? a.
here in the court house. L2 A

Q Upstairs in the court house, wasnt
Yes. sir.
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Q Who was present? A. Mr. Parker, yourself
and I don’t know—Miss—

Q And the lady who took what was said down
stenographically? A. Yes, sir.

Q M. Bading, who testified on the witness
stand here before and read your statements;? A.
Yes, sir.

Q Before you made any statement concerning
the facts of this crime, were you told by Mr. Parker
who he was, who I was and who the lady was? A.
Yes, sir. 10

Q And you were told, were you not, that you had
been arrested and charged along with Ciemiengo
with the killing of Herman Eilers, weren’t you? A.
Yes, sir.

Q And you were told that you did not have to
make a statement unless you wanted to, weren’t you?
A Yes, sir.

Q And you were told that any statement you
made must be made of your own free will and vol-
untary, were not you told that? A. Yes, sir. 20

Q And then you were asked you, if you wanted
to tell just what occurred in your own way, and you
then Yprocgeded to tell what happened, didn’t you?
A Yes, sir.

Q And you told practically the same story to Mr.
Parker and myself as you did in the statement to
the state police, from which I read the answers
which you gave, did you not? A. Yes, sir.

Q That you had gone there with Ciemiengo, and
Ciemiengo had pulled the gun, and fired three shots, 30
and had killed Herman Eilers, and that you had gone

rough his pants pockets in an attempt to get some
money, and you told that same story to Mr. Parker
- myself>did you not? A. Yes, sir.

Q And were you, before you were questioned,

glreﬁ{teﬂed in any way by Mr. Parker or myself? A.
o, sir
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Q. Were you offered any promises of any kind
before making the statements? A. No, sir.

Q. Were you told that it would be for your bene-
fit to make a statement? A. I don’t remember.

Q. As a matter of fact, the moment you came in-
to the room, you sat down at the table and you were
questioned immediately, weren’t you? A Yes, si.

Q. And nothing was said to you before you were
questioned? A. Yes, sir.

Q. The first question that was asked you was:

10 “What is your full name?” A. Yes, sir.

Q. And you answered: “George Herman Hilde-
brand”? A. Yes, sir.

Q. And the rest of the statement which was read
here in the court concerning the facts of this crine
by Mrs. Bading, a copy of the notes she made at the
time, and that was the statement that you volun-
tarily gave to Mr. Parker and myself? A Yes, sir

Q. And that was on the 9th of October, around 11
o’clock in the morning, was it not? A It was in

20 the morning, around dinnertime—yes, sir.

Q. And you had been brought over to the coun
ty jail the day before, had you not? A. Yes, sir.

Q And you had been in the county jail over-
night? A. Yes, sir.

%. And you were brought into the court house t e
following morning, and were brought into the room
where Mr. Parker and I questioned you? A &>
Sir, ,

Q. And were these statements that you ma e 0

30 Mr. Parker and me to the effect that you and Gem
engo attempted to rob Eilers and that Ciemiengo
fired three shots, were those statements the ni
A No, sir.

Q. They were not the truth? A. No, sir.

Q. But everything else that you were tol apPe
taining to that night was the truth? A Yes, sir.
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Q You did not tell us at anytime when you were
talking to us that you had gone to Herman Eilers to
borrow money for cigarettes, and that you found that
Eilers wasn’t home, that Ciemiengo went up on the
back porch and called four or five times and got no
answer—you didn’t tell that? A. No, sir.

Q You made no mention of it? A. No. sir.

Q And yet, you were asked to make a voluntary
statement of what happened, were you not? A
Yes, sir.

Q Was there anything to prevent you from tell-
ing that story if you wanted to? A. No, sir.

Q Then, you deliberately told something that
was not true, when you had the opportunity to tell
the truth, didn’t you? A. Yes, sir.

Q You were in the same cell in jail with Ciemi-
engo from the time you were arrested up until last
Friday or Saturday? A. Yes, sir.

Q Andyou and he talked this case over frequent-
ly, didn’t you? A. Yes, sir.

10

Q And did you talk over what story you were 20

%mg to tell when you got into the court room? A
SIr.

Q Did you and he talk over the matter, when
ou got on the stand, as to what story you were go-
mgto tell? A. No, sir.

Q Didn t you say that you were going to tell the
Siory that you wanted to borrow money for cigar-
ettes? A I told him to tell the truth.

Q You told him to tell the truth? A. Yes, sir.

Q And you both agreed, did you not, that you 30

wou say that this story that you gave to the state
Oice and you gave to Detective Parker and myself
was not the truth, didn’t you? A. Yes, sir.

t Nis storY hat ave to
- ar er anldT mgjsellliaconcermng the Xrt tﬁ t you
e m your statement to us that you had taken in
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the killing of Herman Eilers—you say that wasn'
the truth, is that right? A. Yes, sir.

Q. You were asked this question by Mr. Parker:
“Is this story you have told true?”” Did you make the
answer: “Yes, sir”? A. Yes, sir.

Q. Then it was not the truth when you said the
story you told us was true? A. No, sir.

Q. Was there anything to prevent you at that
time when Mr. Parker was asking you whether the
story you had told was the truth to say No,sir ? A

10 No, _sir.

Q. You could have said “No, sir” couldn’t you?
A. Yes, sir.

Q. There was nothing to prevent you from say-

ing “No, sir”? A. No, sir.

Q. Nothing was preventing you at that time? A
No,_sir.

Q. There wasn’t a thing in the world that pre-
vented you at that moment from saying that this
story about the part you took in the murder of Her-

20 man Eilers was not true? A- No, sir.

Q  And yet, notwithstanding that, you gave e

answer that “The statement is true,” didn’t you. A

Yes, sir.

RE-DIRECT EXAMINATION

BY MR. HEILBRON :

Q  When you were questioned at Eilers house,

30 were you asked any questions concerning
tives? A. Not when [ was taken down there.

asked me at the state police. €
Q They asked you those questlons a
police headquarters? A. Yes, sir. af.

Q. Did you see Jacob Clermengo on Mp y
ternoon? A. No, sir.
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Q Did he come over to Scattergood’s farm any-
time? A [ don’t know.

Q Monday afternoon? A. Monday afternoon,
idon’t know; I wasn’t over at Scattergood’s.

Q Did you see him at any time on Monday af-
ternoon? A. No, sir.

Q What name do you use when you refer to
Jacob Giemiengo? A. Jack.

Q You call him “Jack”? A. Yes, sir.

RE-CROSS EXAMINATION 10
BY MR EASTWOOD:

Q Just one other question, George. When Mr.
Barker and I were questioning you, at that time were
you shown that gun (indicating) ? A. Yes, sir.

Q And were you asked whether that was the gun
that you saw that night that Jacob Giemiengo shot
three times at Herman Eilers? A. Yes, sir.

Q And you identified that gun as the gun that 20
you had seen Jack Giemiengo fire at Herman Eilers
three times, didn’t you? A. That is what I said.

MR EASTWOOD: Yes, that is all.

THE COURT: The audience will remain seated
and the officers will take the prisoners back to jail.

I want again to caution the jury about conversing
unmong themselves in regard to the case or reaching
any conclusion until it is finally submitted to you. 30

trust that we may be able to submit it to you to-

morrow, so that that will be the last day. The jurv
may now retire.

% dJourned untll Thursday, November 21, 1935, at
100clock a. m.)
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COURT OF OYER AND TERMINER

State
VS.

On Indictment for
Jacob John Ciemiengo and |\

George Herman Hilde- omicide
BRAND,
Defendants. /
10
Mount Holly, N. J., November 21, 1935
TESTIMONY
Before Hon. Frank A. Hendrickson, Judge,
and a Jury.
20

(Court reconvened at 10.15 a. m., November 2,
1935.)

DAVID BAIRD MALSEED, a witness produced m
behalf of the defendant, being duly sworn according
to law, upon his oath testified as follows.

DIRECT EXAMINATION BY MR. HILLMAN:

Q. Where do you live? A. Cedar Lane.

Q. You are the son of William Malseed w o
on the stand yesterday? A. Yes, sir, [ am.

Q. Do you know Jacob J. Ciemiengo.
Sir.
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Q And Mr. Hildebrand, here? A. Yes, sir.

0. Do you remember seeing them on October 7th,
19357 A Yes, sir.

Q Where did you see them? A. On the Colum-
bus Road.

Q Where on the Columbus Road? A. About a
mile from Cedar Lane.

Q What time of day was it? A. About half-
past six or twenty minutes of seven.

Q Did they pass you on the road? A. No, they
stopped and was talking to us. 10

Q Who was in the car with you, if anyone? A.
Norman Abrams.

Q How long did they stop and talk to you? A.
About three to five minutes.

Q What did they do after they finished talking?
A They went on.

Q Inwhat direction? A. Toward Burlington.

Q What did you talk about? A. Nothing spe-
cial, they asked us for cigarettes, and a dime.

Q They wanted to borrow ten cents? A. Yes. 20

Q And then you gave them cigarettes? A. Yes.

Q Did you go to the residence of Herman Eilers’
later, that evening? A. Yes.

Q About what time? A. After seven some time
it must have been.

Q{Were you there when Mr. Griffith was there ?

A Yes.

YQ Did you see him look in the mail box? A.
es.

Did you see whether he took anything out? 30
AQHe didy yHIng

Q What? A Apaper.
QQ Did he take anything else out? A. I didnt
notice.

Q- Did you notice what paper it was? A. No.
Did you see it afterwards? A. No.
Q- Did you look at it? A. No.
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Q. But you did see Mr. Griffith take a paper out
of the mail box? A. Yes.

Q Did you ever go over to Mr. Eilers some tine
previous to this evening and engage in target prac-
tice? A. Target practice?

Q. Shooting? A. No.

Q. You were never over there shooting a pistol
or a revolver? A. No.

Q. You have never been over there? A Y.

Q. But you say you never shot a rifle or a pistol

10 there? A. No.

Q. Did you ever see anybody else doit? A N

Q. Did you go in the house? A. No.

Q Did you go in the house on previous ooca-
sions? A. I have been in the house.

Q. You went in the house October 7th? A Yes

Q. Did you see a bullet imbedded in the wall? A

0.
Q. Did you ever see a bullet imbedded in the
wall? A. A couple of days after this happened I

20 seen it, they showed it to me in the wall.
Q. But you had never seen it before that? A

No.
CROSS EXAMINATION

BY MR EASTWOOD:

Q. You don’t know just what time it was when

you saw these two boys, Hildebrand and Ciemiengo,
30 while you were stopped on the road? A o

Q. You had left your home, hadn’t you, alte
your supper? A. Yes. n

Q. And you went down to Mr. Thernens ar
get money that he owed you for cutting some o
didnt Xou‘? A, Yes.

Q. And Mr. Therrien paid you? A Yes, si.



David Baird Malseed—Re-Direct—=Re-cross 399

Q And then you went from there in your car
to Abrams’ farm? A. No. I stopped over on the
Columbus Road and picked him up. He was walk-
ing over to my place.

Q Then, you stopped and pulled into the side of
the road with Norman Abrams, didn’t you? A
Yes, sir.

Q And then you were talking there for a few
minutes when Hildebrand and Ciemiengo came
along? A Yes, sir.

Q So, you couldn’t be exact as to the time you 10
saw them? A. No.

Q It might have been later than 20 minutes of
seven? A Yes.

RE-DIRECT EXAMINATION
BYMR HILLMAN:

Q How long after that was it when you went
over to Mr. Eilers’ home and talked to Griffith? A. 20
I took Norman home, and talked for about five or
ten minutes, and then I went out in the yard and
got my father and we went down there.

RE-CROSS EXAMINATION
BY MR EASTWOOD:

Q Your father is William Malseed? A. Yes,

S 30
V. And your place is only a short distance from
Ellers? A~ Yes, sir
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NORMAN ABRAMS, a witness called on behalf of
the defense, being duly sworn according to law an
his oath, testified as follows:

BY MR. HILLMAN :

Q. Where do you live? A. Columbus Road.
Q. Do you know where Mr. Ellers lived? A
Yes, sir.
Q How far from him do you live? A 1 dont
10 know; about three and a half miles.
Q. Do you know Jacob J. Ciemiengo? A Yes
Sir.
Q. And Mr. Hildebrand, George Herman Hilde-
brand? A. Yes, sir.
Q. Did you see them on the night of October 7th?
A Yes, sir.
Q. Where did you see them? A. It was about a
mile from Cedar Lane.
Q  On which road? A. Columbus Road.
20 Q. In whose company were you? A Baird Mi-

seed.
Q. The gentleman who has just been on the

stand? A. Yes. ) o
Q. Were you walking or riding? A We were

sitting in a car.
Q. You were sitting in a car along the roa .

Q. Did Ciemiengo and Hildebrand come aang
there? A. Yes, sir.
30 Q And did they stop? A. Yes, sir.
Q. Have any conversation with you or
seed? A. Yes, sir. - 9a
Q. What was the nature of the conversation.
They asked for a dime and they asked for a cigar
Q. And which did they get? A. The cigare
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Q You sat there and talked for how long? A.
Idont know. We sat there and talked for a couple
of minutes, and then Baird took me on home.

Q Which direction did they go? A. Towards
Burlington.

Q Did you go over to Eilers’ home that night?
A No, sir.

CROSS EXAMINATION
BY MR EASTWOOD: 10

Q How far from Eilers’ home was it to the place
on Columbus Road where you saw Ciemiengo and
rl;hﬂldebrand? A. About two or two and a half

es.

JOSEPH CIEMIENGO, a witness called on behalf
of the defense, being duly sworn according to law on 20
his oath, testified as follows:

BY MR HILLMAN:

Q Where do you live? A. Cedar Lane.

u the father of Jacob J. Ciemiengo here
catlngg

y eggr How long have you lived there? A. Eight

Q What is your occupation? What do you do 30

°ta A *don’t understand that.
v- What do you work at? A. I work in the
foundry now.

found/116 f°Undry’ where? A. The Burlington

Aow ‘on§ have you worked there? A I'm
mg there about three months already.
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Q. Well, did you work there before? A Y
I work before, too.

Q. For how long? A. 1 worked up there about
20 years ago.

(i Was your son Jacob born there where
live, or where was he born? A. What did you say?

Q. Where was your son Jacob born? A In Bur-
lington on the Thompson Street.

Q. How old is he? A. Sixteen—me, how old?
I, 56.

10 Q How old is Jacob? A. Sixteen.

Q. Now do you remember the evening of October
7th? A. 1 never know what—he got home October
7th.

Q Did he go out that evening? A [ says
mother wants some bread. Mother says for Jackie
to go with George and get the bread and come hone
right away. That’s what I told him, and he says
“All right, Pop.” He did it. So, he come back and
bring the bread home and he stayed home.

20 Q What time did he leave? A. He left hone
about five after five.

Q. Five after five? A. Some after five.

Q. What time did you say he left? A wha

?
Sab. What time was it when he left the house to B
to Burlington? A. About after five, twenty nul
utes after five, half-past five, something like that

Q. What time did he come back? A Bec
back after six o’clock.

30 O. Then did he go out again? A. No.

Q. How much after six was it when he
back? A. About twenty minutes after six.

Q. Did he go away then? A. No.

O. Was he there all evening A. No-

Q. Which was it? A. I don’t understan

Q. He left to go to Burlington to get bre

(No answer.)
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THE COURT: Go a little closer, Mr. Hillman, and
try to make him understand better.

Q He left your house to go to Burlington to get
bread? A Yes.

Q Did he bring the bread back? A. Yes.

Q How much was he to get? A. He was to get
half a dollars’ worth of bread, that is what the
mother said.

Q Youheard her tell him that? A. Yes.

Q Did the State Troopers come there and take
you anywhere? A. The State Troopers come after
twelve o’clock and knock at the front door.

Q That is not what I asked you, I asked you if
the State Troopers came there and took you any-
where? A. They take me Tuesday night.

Q Where? A. To Columbus.

Q What did they ask you? A. Asked me all
questions, what did Jackie do from Monday morn-
ing to Monday night.

MR HILLMAN: That’s all.

CROSS EXAMINATION
BY MR EASTWOOQOD:

Q M. Ciemiengo, you say that Jackie left the
house Monday night to get bread? A. Yes.

Qb About twenty minutes after five? A. To go
for bread.

Q  He left the house about twenty minutes after
hve, is that right? A. Yes.
Q You are sure it was twenty minutes after five,

w en he left the house to go get bread? A. Some-
thing like that.

Q Wasn't it twenty minutes after six? A. That
s when he come home.

10

20

30
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Q. No, when he left to go get bread, wasn't it
twenty minutes past six, when he left the house to
go and get the bread? A. Yes.

Q Do you understand me? A. Yes.

Q. First you said that Jackie left the house to @
to Burlington to get bread about twenty minutes af-
ter five. Then you told me that he left the house
about twenty minutes after six to go get bread, which
isright? A. Idon’t know for sure. 1 don’t look o
the clock what time he is going, but I think half past

10 five.

Q. Wasn't it half-past six when he left the house
to go get bread? A. I guess so, I don’t know for
sure, something like that.

Q. You can write your name, can’t you? A Yes

Q. Did you write your name on that statement
(showing paper to witness.) A. Yes.

Q. You wrote that name on this statement over
at the State Police Barracks at Columbus, didnt

you? A. Yes.

20" Q That was the next night, the night of October

8th? A. Yes. )
Q. And didn’t you tell the State Police that vour

son left the house to go get bread about halt-past
six? A, Yes. I-

b

Q. Then it was around half-past six and not naii-
past five or twenty minutes after five, wasn t it?
1 forget about that.

Q. You forget?A- Yes.

Q. What time did theyget back? A They &
30 back about half-past seven, I don’t know so sure,

after seven I know. .
Q. When Mr. Hillman asked you that quest .

what time they got back, you told him a little
ter six o’clock, didn’t you? A. No, I g'ess
Q. Didn’t you tell Mr. Hillman just a little
ago that they got back with the bread a little
si* oVInck? A. Excuse me, I make a mistake.
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Q You made a mistake? A. Yes.

Q What time do you say they got back with the
bread? A He got back after seven o’clock

Q What time was it when they got back, how
nuch after seven o’clock? A. It got to be after sev-
en sone.

Q Was it eight o’clock when they got back? A.
Alittle earlier.

Q Half-past seven? A. Halfpast seven, may-

Q In this statement you gave to the State Po-
lice you say they got home about half-past nine. A.
(No answer.)

Q Didnt you tell the State Police in this state-
ment you signed, “They left my home about half-
past six.” A Yes.

Q “And when they returned I was in bed, but
my daughter Wanda told me they got in about half-
past six, but I think it was later than that.” Didn’t
you say that? A. Yes.

10

Q Ishowyou a gun marked Ex. S-18 and ask you 20

whether that is the gun you gave your son? A
Yes, that is the one.

Q How long ago did you give it to him? A
ayear and a half.

RE-DIRECT examination
BY MR HILLMAN:

Q Do you know where that pistol was? A. Yes. 30

A 9 P
vwkntyou Sarg]?was R kept? A. 1 dont understand

Where did you keep that pistol? A. I got it
e ront room in the bureau.

room "ownsta*s? A. Downstairs in the front
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Q. Did you ever see your son have the pistol af-
ter you gave it to him? A. No, he used it just o
the 4th of July.

Q. Did you ever see him use it after that? A
No.

Q. Did you ever see it in this drawer after that?

A. No. _
Q. Did you ever see him carry it? A No.

10
BLANCHE ANNA CIEMIENGO, a witness pro-
duced on behalf of the defendant, being duly swom
according to law, upon her oath testified as follows.

DIRECT EXAMINATION BY MR. HILLMAN:

Q. Where do you live? A. 5615 Arlington

Street, Philadelphia. o
You are a sister of Jacob Ciemiengo? A

20 Yes, sir.
Q. How many brothers and sisters are there.
I have two brothers and three sisters beside myself.
Q. How long have you been living in Philadel-

phia? A. For the past few years.
Q Do you remember any of the State Troopers

coming to see you? A. Yes, sir.
Q And when was it they came there.

Wednesday evening.
Q. October 9th? A. Yes, sir.
30 Q How many of them came? A There w

Q. Do you recognize any of them here as
who came? A. Mr. Zapolsky was there an
tall young fellow there with the glasses on (in

ing); the only two I recognize. yes
Q. But there was some others there.
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Q Did they have any typewriter or anything of
the kind with them? A. Yes, they brought a type-
writer in with them.

Q Did they question you? A. Yes.

Q What did they question you concerning? A.
They questioned me from the time that I left home
until the time I got back.

Q From the time you left home where? A
From Philadelphia, Sunday, 11.30 in the morning.

Q On Sunday, at 11.30, you went up to your fath-
er'’s home? A. Yes. 10

Q They questioned you about that? A. Yes.

Q And did they question you about your broth-
er, Jacob Ciemiengo? A. Yes; they asked me
whether he was with me, and where I went, and who
was with me.

Q They questioned you as to where he had been
on Sunday? A. Yes.

CROSS EXAMINATION
20

BY MR EASTWOOD :

Q And you were also asked, were you not, as to
whether you had seen your brother since Sunday
night? A Yes, sir.

And you said you had not, didn’t you? A. 1
id 1 had " Sy Y

Qh What? A. 1 didnt see him since Sunday
nig t.

Q You were asked if you had seen him Sunday 30
night? A [ was asked if I saw him Sunday night,
and I said, “Yes; that was the last time.”

Q And you were asked if you had seen him Mon-
day night? A. No; I wasn't.

Q You were asked if you had seen him since you

a seen him on Sunday night; weren’t you asked
that question? A. Yes
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Q. And you said you had not seen him, that the
last time you had seen him was Sunday night? A
Yes.

RE-DIRECT EXAMINATION
BY MR. HILLMAN:

Q. What is your sister’s name? A Mrs. Mary—
Mrs. Andrew Gubko.

RE-CROSS EXAMINATION
10 BY MR. EASTWOOD:

Q You were a friend of George Hildebrand,
weren’t you? A. Yes.

Q. And kept company with him? A. Yes; [ dd

Q. When the statement was taken by the troop-
ers, you told them about a proposed airplane trip
you and Herman were going to take, didnt you? A
Yes.

2Q MR. HILLMAN: I object to that.
THE COURT: Objection sustained.

MARY L. GUBKO, a witness called on behalf of the
defense, having been duly sworn on her oath, ac
cording to law, testified as follows:

BY MR. HILLMAN:

Q Where do you live, Mrs.Gubko? A 24
30 Milton Street.

Q. What city? A. Camden, New Jersey.

Q Are you the sister of Jacob Ciemiengo.
Yes sir.

Q Do you remember any ofthe state troopers
coming to see you? A. Yes. Oa

here was it they came to seeyou/a . ]

house.
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Q When? A. Wednesday, I believe, noontime.

Q Did you hear about Mr. Eilers having been
murdered? A. Not until they come over.

Q It was the Wednesday after that, after he had
been murdered? A. Yes.

Q Who came there? A. Two troopers.

Q Do you see them here in the court room or
have you seen them here? A. There’s one over
there (indicating).

Q What time did they get there? A. Around
12 o’clock or a little after. 10

Q Atnoon or at night? A. Noon.

Q How long did they stay there? A. About a
half hour.

Q And did they question you concerning your
brother, Jacob Ciemiengo? A. Yes.

Q And what did they question you concerning?
A If they were over at my house.

Q What’s that? A. If they were over at my
house on Sunday evening.

Q The previous Sunday evening? A. Yes. 20

Q Did they ask you many questions? A. Not
very many.

Q But they were trying to find out where he was
Sunday night? A. Yes.

Q Did they have a typewriter there? A. Yes.

CROSS EXAMINATION
BY MR EASTWOOQD:

Q Didnt they also ask you if that was the last 30
»re you saw your brother? A. They did.

they ask you if you had seen your broth-
er since Sunday night? A. Yes.
Q And you told them you had not? A. No.

MR HILLMAN: We rest.
DEFENDANTS REST
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STATE’S EVIDENCE IN REBUTTAL

FRANCIS GAISSE, recalled.
BY MR. EASTWOOD :

Q. Trooper, were you present at the state police

barracks from the time the defendants, Hildebrand

10 and Ciemiengo, were there and were questioned? A
Yes, sir; I was.

Q. Until and during the time that they made the
statements, which they signed? A. Yes, sir.

Q. During that time did any trooper swear at
either one of them? A. No, sir.

Q Were you there when Lieutenant Keating re-
turned from the morgue around 4 o’clock in the
morning? A. Yes, sir; I was.

Q Did he swear at either one of these defend

20 ants? A. 1 didn’t hear him; no, sir.

Q. Well, you would have heard it if he did? A
Yes, sir.

Q. And did he make any threatening gesture with
his fist and tell Hildebrand that he would throw him
through the door if he didn’t stop lying? A q
ir. )

> Q. Did you at any time make any statement to
Ciemiengo that he had better get it off his chestyt a
if he told the truth you would see that he got on
30 easy? A. No, sir; I didn’t.

(i Was there any such promise made to eitn
one of them? A. No, sir; no such promise nmade.

Q. And you were there at the time they were
ing questioned? A. Yes, sir.
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CROSS EXAMINATION

BY MR HILLMAN:

Q Where do you live, Trooper? A. South Am-

Q Now, these two men were questioned separ-
ately, werent they? A. Separately; yes, sir.

Q What’s that? A. Yes, sir; they were in dif-
ferent rooms at different times.

Q And you could not have been with both of 10
them all the time, could you? A. No, sir.

Q You don’t know what happened to one while
you were in the company of the other? A. No, sir.

CLIFFORD D. CAIN, a witness called on behalf
of the State, was duly sworn according to law on his
oath, and testified as follows:

20

BY MR EASTWOOD :

Q You are one of the county detectives? A.
Yes, sir.

Q On the night of October 7th, last, were you at
the home of Herman Eilers? A. Yes, sir.

Q& 1 any time while you were there did you see
t e defendant, George Hildebrand? A. 1 did.
Q Did you have any conversation with him while
he was there? A Yes, sir. 30

Q And did you ask him in that conversation
w ere he was that night, Monday night? A. Yes,

MR HEILBRON: Objected to, if the Court
her® " °n**kink any foundation has been laid
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MR. EASTWOOD: There has, if the Court please.
The defendant Hildebrand said he talked to nobody,
no questions were asked, and he talked to no o

THE COURT: My recollection is that the specific
question was asked if he had talked to anyone. 1
will allow the question.

The defendants pray an exception to this ruling of
the Court. Exception allowed; let it be sealed, and
10 it is signed and sealed accordingly.

FRANK A. HENDRICKSON,
Judge.

RY MR. EASTWOOD:

Q. In response to the question you asked him as
to where he was that Monday night, did he say to
you, “I went to Rurlington with Ciemiengo to gt

20 some bread, and then I went home and went to bed?”’
A. He did.

CROSS EXAMINATION
BY MR. HILLMAN:

Q Did he say he went right home? A He said
he went home and went to bed. He didn’t use the
word “right.” ,
30 Q Who summoned you there? A At Eilers
home?

Q Yes. A. The result of a telephone call from
Chief Griffith.
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ARTHUR T. KEATING, a witness called on behalf
of the State, being duly sworn according to law on
his oath, testified as follows:

BY MR EASTWOOD:

Q Lieutenant, you are connected with the New
Jersey State Police? A. Yes, sir.

Q In what capacity? A. Lieutenant, Detec-
tive Bureau.

Q At any time in the morning of October 8th, 10
?1&11 ou see the defendant, Herman Hildebrand? A.

Sir.

Q And did you at anytime when you were talk-
ing with him curse at him and tell him you would
throw him through the door if he didn’t stop lying?

A. No, sir.

Q Did anyone else make any threats in your
presence? A~ No, sir.

Q Did you at any time raise your fist and make
any threatening gesture? A. No, sir; I didn'. 20

CROSS EXAMINATION
BY MR HILLMAN:

Q Where do you live, Trooper? A. Trenton.

Since 1925 long haVe y°U lived in Trenton? A*

*Where did you live Before that? A. Jer-
y Clt{; . 30
Q You never did threaten anybody?

c«urt please"'°0D' That objected to’ if the

THE COURT:  Opjection sustained.
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BY MR. HILLMAN:

Q. These two men at the barracks were not to-
gether all the time, were they? A. No, sir.

Q They were questioned separately, weren't
they? A. Yes, sir.

({ You were not present, consequently, during
all the examination of these men? A. No, sir; I
couldn’t be.

Q. And you didn’t employ any threats? A Ny
sir; I didn't.

BY MR. HEILBRON:

Q. Were you away from the barracks that night?
A 1 was at the morgue. '

Q What time did you leave the station to go to
the morgue? A. I went from the scene of the crine

to the morgue.
20 (A) And then returned to the barracks? A Y

SIr.

REBUTTAL TESTIMONY CLOSED.
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CHARGE OF THE COURT

HENDRICKSON, J: Ladies and gentlemen of the
jury, the indictment of this case is in statutory .form
and charges that Jacob J. Ciemiengo and George H.
Hildebrand on the 7th day of October, 1935, with
force and arms in the Township of Florence, in the
County of Rurlington and within the jurisdiction of
this Court, one Herman Eilers, in the peace of God
and of this State, then and there being, wilfully,
feloniously and of their malice aforethought, did kill
and murder, contrary to the form of the statute in
such case made and provided, and against the peace
of this State, the government and dignity of the
sane.

Under the statutes all that is necessary for the
State to allege is that the defendants did wilfully,
feloniously and of malice aforethought kill and
murder the deceased. The defendants in this case
were indicted jointly and are now being tried to-

gether under the indictment. It is alleged by the 20

State that the deceased came to his death from the
effects of pistol shot wounds; the State contends that
the two defendants in this case on the night of Octo-
ber 7th, 1935, went to the home of Herman Eilers
with the intention of robbing the said Herman Eil-
ers and did in the perpetration of that purpose shoot
and kill the said Herman Eilers.

Ol statutes provide that murder which shall be
perpetrated by the means of poison or by lying in

wait or by other kinds of wilfull, deliberate, pre- 30

meditated killing, or which shall be committed in
perpetrating or attempting to perpetrate murder,
arson, burglarly, rape, robbery, or sodomy shall be
murder in the first degree.

Robbery is the larceny from a person by the use
0 orce or threats. If you find from the evidence
an are satisfied beyond a reasonable doubt, as I
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shall hereinafter define it to you, that the defendants
in this case were engaged in perpetrating or attempt-
ing to perpetrate a robbery, and while so doing kill-
ed the deceased, you should find a verdict of mur-
der in the first degree, and if you find from the tes-
timony that one of the defendants was present aid-
ing and abetting in the commission of a robbery, he
also is guilty of murder in the first degree. Under
the law persons who are actually present at the com
mission of a felony are considered as principals,

10 that is persons who are actually present or persons
who are near enough to the scene of the crime for
the purpose of rendering aid or assistance, to those
who are actually engaged in the perpetration of the
crime are all considered as principals. In other
words, if you should find from the evidence that
these two defendants were both present for the pur-
pose of robbing the decedent, even though one of
them may have fired the fatal shot, the other being
actually present is equally guilty.

20 The law presumes the defendants to be innocent,
and the presumption of innocence rests upon the de-
fendants throughout the entire case. The burden is
upon the State to prove the defendants guilty be-
yond a reasonable doubt. The defendant is no
bound to establish his innocence, but the State is
bound to prove his guilt beyond a reasonable ou
before you can convict him.

To warrant a conviction under the charge it is m
cumbent upon the State to prove to you beyon
iOreasonable doubt the guilt of the defendant, ea
sonable doubt is not a mere possible doubt, i 1
that state of the case which after the entire compari
son and consideration of all the evidence leaves
minds of the jurors in that condition that t ey ca
not say they feel an abiding conviction to a no
certainty of the truth of the charge. If f ere
doubt raised after consideration of the e\i ence,
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accused are entitled to it, and if a reasonable doubt
israised they should be acquitted.

The burden of proof is upon the prosecution, and
if upon such proof there be a reasonable doubt re-
maining, the accused are entitled to the benefit of
[hat doubt. If you are satisfied beyond a reasonable
doubt, you may convict.

The law presumes that the defendants are inno-
cent; the mere finding of the indictment indicates
nothing more on the trial of the case except that the
grand jury has accused them of the crime for which 10
they are now here at the bar to answer.

\ou are to remember that the presumption of in-
nocence remains with the defendants throughout the
entire case. The burden of establishing their guilt
is upon the State, and that must be established be-
yond a reasonable doubt in accordance with the defi-
nition I have just given you.

The contention on the part of the defendants is
that they did not commit the crime with which they
are charged. They admit that they visited the prem- 20
ises of Herman Eilers on the night of October 7th,
or the purpose of borrowing some money from him,
out say upon arriving at his home that they were
um le to find him and they left the premises with-
°u seeing him, that they did not kill the said Her-
nan ilers, and that if he was later in the evening
o to be shot that someone else was responsible
LIx. , eath If you find from the evidence this to

e *aci they should be acquitted.
teSfin*een?an’S *ave each made two statements, 30

f © ~ State Police, and one to the County Prose-
fes"IP!l *he Gounty Detective, in which they con-
savth °.having committed this crime. They now
gﬂ 3 .G%confessions were not voluntarily made

were 1n fact untrue.

sav tn® * the question of confessions, I may
y°u at under our law a person may be con-
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victed by his own confession although uncorrob-
orated by any other evidence provided the corpus
delicti be proved.

By corpus delicti, we mean practically the dead
body itself. In other words it is the proof that sone
actual person has been killed by some criminal
agency. That has been definitely shown in this case.

With regard to the question of confessions, the
Courts of this State have taken judicial notice that
persons have been forced or induced to confess the

10 commissions of crime that they actually did not com
mit, and therefore as a safeguard the Courts have
held that to be admissible as evidence, a confession
must be voluntarily made.

Further, with regard to the question of confes-
sions in this case, I may say to you, that confessions
by an accused to one in authority, to be admitted in
evidence, must be voluntary. By this is meant t a
the confession must not be extorted by threats ar
obtained by any direct or implied promise. A o

20 fession obtained either by flattery or hope or by the
impressions of fear is not admissible as evi ene
That the accused were in custody under an accusa-
tion of having committed the murder at the time
making the statements will not of itself exclu e
them from being used as evidence, nor will sue ¢
fessions be excluded by the fact that they were e
ited by questions put to the prisoners, no rea
promises being made. In all such cases e,S
tion of the prisoners and the manner in wnc

30 fessions are obtained are legitimate subjec s 0
ment to the jury, as the circumstances und* *
the statements are taken may tend 0 inJi * gar
credibility to be given to the witnesses tes y#
as tending to show the untruthfulness o
sions. were

The accused contend that the con'es  subiect

imnronerlv obtained and testimony on
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has been offered by them. The Court has as a mat-
ter of law on a preliminary examination admitted
the confessions in evidence as being voluntary.
Even though these confessions have been admitted
by the Court the question is still left to the jury for
them to decide whether or not in their opinion the
confessions were truthful and that if you feel from
the whole evidence and are satisfied that they were
not the truth, you may reject those statements the
sae as you may reject any evidence that you do not
believe. 10

Our Supreme Court has taken the view that the
admissibility of confessions is a question for the
Court and the Court admits or rejects the confession
after weighing the evidence upon the question of its
voluntariness. The confessions in this case have
been admitted by the Court as evidence.

The weight that the jury is to give to the confes-
sions is another matter and depends upon your be-
lief of the truthfulness thereof. If you do not be-
lieve in the truthfulness of the confessions, you can 20
treat them in the same manner as any other evidence
which you disbelieve, but you cannot decide to re-
ject them as evidence if the Court has properly ad-
mitted them. Of course, the determination of the
weight and the credibility of the evidence is always
d%rci Ele ejury and that question is entirely for }/ou to

it/ Wh* say to you that the confession by one of
ese defendants, indicted and tried together, is ad-
s18 ¢ on against that one making the confes-30
"V * n°t admissible against the other defendant.
o er words, the alleged confession of Jacob J.
/ enflen™. is admissible only as testimony against
sidl ” emien§°’ himself, and should not be con-
antf ~ y°Uas testimony against the other defend-
sinn ~hlebrand; and conversely the confes-
eorge Hildebrand is admitted as evidence
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against him only, but not against the defendant,
J*acob J. Ciemiengo.

The statements of the defendants need not be in
writing to be admissible, in other words the state-
ments made by the two defendants and testified to
by Mrs. Bading, which have been read to you and
into the evidence, are admissible for your considera-
tion.

There has been testimony offered in this case by
witnesses who are known as experts. | refer partic-

10 ularly to one witness, Captain Jones, the ballistic ex-
pert. The testimony of experts such as this gentle-
man, on a subject so little known to the public, is en-
titled to great respect. It must, however, be submit-
ted to the judgment and consideration of the jury,
and must be weighed by you as part of the evidence
in connection with the other facts in the case. 4he
purpose of this testimony is to aid and assist you, no
to dominate or control you in the decision of ques-

tions of fact.
20 "hatacter witnesses have been produced on € ”

of the defendants and have testified. Evidence 0
good character and peacefulness of an accused is a-
ways competent on the trial of an issue sue as 1>
and is entitled to consideration by the jury in m
ing up their verdict. Good character, °*e*°’
clearly established, will not excuse crime, bu i
affirmative evidence in an accusation inv
moral turpitude. It is the right of a Per®&  n =«
ed with crime to have all the relevant es i
30 eluding that relating to his good charac era "
tation considered by the jury in every case,
on such consideration there exists reason ,
of his guilt, even though that be engenele * ac
by his previous good repute, he is en1i e
quittal. ¢ h " duced by with
Some of the evidence pro yce >rvnzpt et?mW}[iU‘
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killing of the deceased, is what is known as circum-
stantial evidence. Our law and cases have held that
an accused may be convicted of the highest crime
known to law by circumstantial evidence, but the
first inquiry in an issue resting upon circumstantial
evidence, is whether the facts sworn to are satis-
factorily proved, which involves the consideration of
the credibility, and the accuracy of observation and
memory of the witnesses by whom such facts are tes-
tified to and in the next place, assuming that the facts
swormn to by witnesses are satisfactorily proved, then
the further inquiry arises whether the facts proved
are explainable by any other rational conclusion
than that the prisoner is the guilty person, whether
the inference of guilt deduced from such facts in the
judgment of the jurors is sufficiently strong to jus-
tify a conviction that the prisoner is the guilty par-
ty, tested by the consideration whether the facts
proved are capable of being reconciled with the hy-
pothesis of innocence. Circumstantial evidence

cautiously dealt with is frequently regarded as the 20

most satisfactory proof that jurors can rely upon.

If according to the recollection of the jury, the
Court or counsel erred in its statement of any evi-
ence, whether disputed or undisputed or assumed,
or stated the existence or presence in the case of evi-
ence that is not actually in the case, not actually
eore the Court, the jury should disregard the
reco ection of the Court and counsel and rely upon

1f Wi, reco™ec™on’ an(l not upon the recollections

th fG °U*°r counse™ You are the sole judges of 30

e acts. The statute further provides that in cases
mur er, that you shall announce when you come
o court the degree of which you find the defend-
suU7 7 °°r ~ y°u ac(luif by finding them not
ofih U that the defendants or either one

ther 7 °7 s n°* a* scene the tragedy, nor
e ort e purpose of assisting or perpetrating the
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crime of robbery, you should acquit them or either
of them.

If on the other hand you find from the evidence,
and beyond a reasonable doubt, that the defendants
or either one of them, was at the scene of the tragedy
on the day in question for the purpose of perpetrat-
ing or attempting to perpetrate robbery, and in such
perpetrating or attempting to perpetrate robbery or
in aiding or abetting the commission of the sane,
killed the deceased, then they or either of them or

10 both of them are guilty of murder in the first degree.

The Legislature of this State has passed a law
which permits a jury to fix the punishment, so if
you find that these defendants are guilty of murder
in the first degree, you have the right to recommend
life imprisonment; it is not necessary that you should
find any extenuating circumstances at all, the law
does not say that. The Legislature says in any case
of murder, it does not make any difference how re-
volting or otherwise it may be, the jury has the rigid

20 to make a recommendation that the defendants be
imprisoned for life. If you make no such recom:
mendation when you come in, if you should find the
defendants guilty of murder in the first degree, then
it will be the duty of the Court to execute the sen-
tence of the law, which is electrocution.

Your verdict shall be one of three and as to eac
defendant individually, unless your verdict shall e
the same as to both; guilty of murder in the first e
gree, guilty of murder in the first degree with a rec

30 ommendation of life imprisonment, or not guilty-

I would ask that the jurors please rise and stand
in the corner and then take the positions, as your

names are called, in the jury box.

The clerk will call the names, and number m
will be foreman of the jury and the other eleven
take their seats accordingly, as members of t eju
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THE CLERK: (Reading.) Reba Marren, Irving
Gaskill, Arthur C. Stickle, Henry H. Stiles, Ellen C
Flynn, Esther Sass, Fannie G. Sleeper, Betty Mor-
ton, Elizabeth Rogers, George L. Wurst, Charles
Moses, Frank T. Buchanan.

THE COURT: The other two jurors kindly re-
main seated there for a few minutes.

Will the Clerk swear the officers to take care of
the jury? 10

Cl%g officers were thereupon duly sworn b} the

THE COURT: The jury may retire. There are a
number of exhibits to take out with you and the of-
lcers will take them out. The jury may retire at this
time to consider their verdict.

20
MR HEILBRON: At this time, Your Honor

Pease, | would like to take a general exception to the
Charge of the Court.

THE COURT: Exception will be allowed. Let it
sealed and signed accordingly.

FRANK a . HENDRICKSON,
Judge. 30
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CERTIFICATION

L Lee A. Towers, Official Stenographer of the
Judicial District comprising the Counties of M
mouth, Ocean and Burlington, hereby certify that 1
designated and deputed Mary Elverson, a competent
and experienced stenographer, to take in shorthand,
the testimony and evidence and the record, at the
trial of the indictment of the State vs. Jacob J. Gem-

jOengo and George H. Hildebrand, on the 18 19, 2)
21 days of November, 1935, and to reproduce the
same in typewriting as the official record of sad
trial.

I further certify, that as far as I am able to dis-
cover from the information which I have been abe
to obtain, that the transcription of the record nade
by the demgnated stenographer is a correct repro-
duction of the testimony, evidence and proceedings

2q had at said trial.

In witness whereof I have hereunto set my hand
this 27th day of December, 1935.

Lee A Towers.
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CERTIFICATION
STATE OF NEW JERSEY, ss.

I, Mary Elverson, do hereby certify, that I was
deputed and designated by Lee A. Towers, Official
Stenographer of the Judicial District, of which the
Couniy of Burlington is a part, to take stenograph-
ically and reduce in typewriting the testimony and
evidence at the trial of the indictment in the case of
State of New Jersey vs. Jacob J. Ciemiengo and
George H Hildebrand, defendants, in the Court of
Oyer and Terminer in the County of Burlington, on
the 18,19, 20, 21 days of November, 1935, and I here-
by further certify, that the testimony and evidence
was so taken by me in shorthand from the lips of the
several witnesses, and, together with the record to
which this certificate is attached, correctly and ac-
curately is a reproduction in typewriting of said tes-

AN

timony and evidence and the record as a whole, of ,)0

said trial as the same occurred on the dates indicated
before the Hon. Frank A. Hendrickson, Presiding
Judge in said court and at said trial.

In witness whereof, I have hereunto set my hand
this 28th day of December, 1935.

Mary Elverson.'
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CERTIFICATION

BURLINGTON COUNTY COURT OF OYER
AND TERMINER

The State of New Jersey
VS.

Jaco b J. Ciemiengo and
10 George H. Hildebrand.

Frank A. Hendrickson, presiding in the Burling-
ton County Court of Oyer and Terminer, and the
Judge who presided over the aforesaid cause, certi-
tifies that the foregoing is the entire record of the
proceedings had upon the trial of said cause, and
that the same is returned by the plaintiffs-in-error
therein with the writ of error, bringing up the bill d
exceptions signed and sealed in this cause.

Dated: December 28th, 1935.

Frank A. Hendric kson,
Judge.
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STIPULATION RE EXHIBITS

NEW JERSEY COURT OF ERRORS
AND APPEALS

The State of New Jersey, On Error to
Defendant in Error,  Burlington County
Court of Oyer and

VS. Terminer.
On Indictment,
Jacob J. Giemiengo and Septel’nber Term,
George H. Hil debrand, 1935.
Plaintiffs in Error. Stipulation.

It is stipulated between Howard Eastwood, Attor-
ney for Defendant-in-Error, and George M. Hillman
and Stanley K. Heilbron, Attorneys for Plaintiffs-in
Error, that the return of the exhibits in the trial of
the above entitled cause, with the exception of Ex-
hibits Numbers S3, S8, and S20, is hereby waived.

20

Howard Eastwood,
Attorney for Defendant-in-Error.

GM Hill man,

Stanley K Heil bron,
Attorneys for Plaintiffs-in-Error.

Dated: December 28th, 1935.
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NEW JERSEY COURT OF ERRORS
AND APPEALS.

The State of New Jersey,

Defendant in Error, In Error

Vs. o
Specifications of

Jacob John Ciemiengo and Causes for Reversal
Georg e H. Hildebrand, ’

Plaintiffs in Error.

10 And now come the said Jacob John Ciemiengo by
George M. Hillman, Esq., his counsel, and George H
Hildebrand by Stanley K. Heilbron, Esq., his counsel,
and say that in the record and proceedings aforesaid
and also in the matters recited and contained in said
bill of exceptions and also in the giving of the verdict
and judgment aforesaid, there is manifest error and
the said Jacob John Ciemiengo and George H Hilde-
brand say that the judgment should be reversed and

20 assign the following reasons or causes for reversal.

1. Recause the trial Judge directed the selection
of a jury for the trial of the indictment in this cause
consisting of fourteen members, the said fourteen
jurors were sequestered together during the entire
trial of said cause, and not until after the charge o
the court, was a panel of twelve selected from sai
fourteen, and the other two jurors excused. During
the entire trial, the twelve jurors who decided t e

30 cause and rendered the verdict associated with an
were subject to the influence of the two other jurors.

2. Because the trial court permitted the Prose-
cutor to cross examine and endeavor to impeac e
credibility of one Arthur Therrien, a witness P '
duced on the part of the State and Pitted '
Prnspi'ntnr tn rruestion the said Arthur Therne
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to statements alleged to have been made by him at
another time at variance with and contradictory to
the testimony given by him at the trial.

3. Because the trial court permitted the Prose-
cutor to cross examine and endeavor to impeach the
credibility of one William Malseed, a witness pro-
duced on the part of the State, and to question the
said William Malseed as to statements alleged to
have been made by him at another time at variance

with and contradictory to the testimony given by him i

at the trial.

4 Because the trial court refused to allow the
witness, John S. Conroy, to answer the following
question:

“But it was a part of the body which was ord-
inarily clothed?”

5. Because the court permitted the witness, John
S Conroy, to answer the following question:

Q Did you at any time measure the height of
John Ciemiengo?”

6 Because the court permitted the witness, James
Barton, to answer the following question:

Q On other occasions, Mr. Barton, when you
have been delivering mail to Mr. Filers, have vou
seen M. Filers remove mail that was in the box, de-
ivered on a previous occasion or occasions?”’

+ Because the trial court admitted in evidence
certain statements alleged to have been made by the

fUnmantS’ “ac°k 1emlen%o and George PL
Hildebrand, over the objection of said defendants.

am_1B? al ke the trial court ruled that the defend-
I S, kGen sufficiently warned and that the al-

s atement made by them was voluntary.

S

30
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9. Because the trial court admitted in evidence,
over the objection of defendants, a written statement
or statements alleged to have been made and signed
by the said defendants.

10. Because the trial court permitted the witness,
Andrew Zapolsky, to testify as to statements alleged
to have been made to him by Jacob John Ciemiengo.

11. Because the trial court permitted the witness,

10 Andrew Zapolsky, to testify as to certain alleged

statements made to him by the defendant, Jacob
John Ciemiengo.

12. Because the trial court admitted in evidence
a written statement purporting to have been nade
by the defendant, George H. Hildebrand.

13. Because the trial court refused to allow the

witness, Andrew Zapolsky, to testify concerming the

20 interior of the house occupied by Herman Eilers a
the time of his murder.

14. Because the trial court refused to permit the
witness, Andrew Zapolsky, to answer the following
question:

Q “And you went down there and you ques-
tioned her, did you not, as to where Ciemiengo Was
on Sunday night?”

30 15. Because the trial court permitted the witness,
William N. Bichardson, to testify, over objecti0il y
defendants, as to conversation and transactions
Herman Eilers, previous to the alleged mur er

16.  Because the trial court permitted the Po*™*
cutor to cross examine and endeavor to “lipe*.. s
credibility of one, Eugene R. Scattergoo ,



Specifications of Causes for Reversal 431

produced on the part of the State and permitted the
Prosecutor to question the said Eugene R. Scatter-
good as to statements alleged to have been made by
him at another time at variance with and contradic-
tory to the testimony given by him at the trial.

17. Because the trial court refused to permit the
witness, William K. Sampson, to testify concerning
the condition of the poultry on the farm of the said
Herman Eilers, and ordered stricken out, the answer
made by him in answer to the question:

Q “How did they appear, hungry or not?”

18 Because the trial court permitted the witness,
John Moller, to answer the following question, on
cross examination, over the objection of the defend-
ants:

Q “Did anybody ever tell you that he was
charged with stealing things from different people?”

19 Because the trial court compelled the defend-
ant, Jacob John Ciemiengo, on cross examination,
over objection by defendants, to answer the follow-
ing question by the Prosecutor:

Q “When the trooper came over to get you what
did your mother say? Didn’t she say Now what

trouble have you been in again?’ Have you been
stealing again?”

20. Because the witness, Clifford D. Cain, was per-

mitted, over objection by defendants, to answer the
following question:

Q And did you ask him in that conversation
where he was that night, Monday night?”
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21. Because the trial court erred in that it directed
the jury to find the defendants guilty of murder in
the first degree when it charged said jury, as follows:

"If you find from the evidence and are satisfied be-
yond a reasonable doubt, as I shall hereinafter de-
fine it to you, that the defendants in this case were
engaged in perpetrating or attempting to perpetrate
a robbery, and while so doing killed the deceased,
you should find a verdict of murder in the first de-
gree.”

10

22. Because the trial court in its charge erred
when it charged the jury, as follows:

"There has been testimony offered in this case by
witnesses who are known as experts, I refer partic-
ularly to one witness, Captain Jones, a ballistic ex-
pert. The testimony of experts such as this gentle-
man, on a subject so little known to the public, is
entitled to great respect.”

20 23. Because the trial court erred in its charge to
the jury when it said "Your verdict shall be one of
three and as to each defendant individually, unless
your verdict shall be the same as to both; guilty of
murder in the first degree, guilty of murder in the
first degree with a recommendation of life imprison-
ment, or not guilty,” thereby excluding from the con-
sideration of the jury the question as to whether t e
defendants or one of them might have been guilty ¢*
murder in the second degree or manslaughter an

30 preventing them, no matter what their view of *
testimony might have been from rendering a ver IC
of guilty of any lesser crime than murder in the 1s

degree.

24. Because the verdict was contrary to law and
against the weight of the evidence.
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Wherefore, because the aforesaid reasons or some
of them constitute error prejudicial to the said Jacob
John Ciemiengo and George H. Hildebrand, the
plaintiffs-in-error, they pray that the said judgment
and sentence be reversed and annulled and alto-
gether held for nothing, and that they may be re-
stored to all things which they have lost by occasion
thereof.

Stanley K Heil bron,
G M Hirn man,
Of Counsel for Plaintiffs-
in-Error.
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NEW JERSEY COURT OF ERRORS
AND APPEALS.

The State of New Jersey, \
Defendant in Error,

In Error.
VS.
Assignments of
Jaco b John Ciemiengo and \ Error.
George H. Hildebrand,
10 Plaintiffs in Error. /

Afterwards to wit, on the return day of the writ a
error before the Justices of our said Court of Errors
and Appeals in the last resort in all causes, come the
said Jacob John Ciemiengo, by George M Hillman,
Esquire, his counsel, and George H. Hildebrand, bj
Stanley K. Heilhron, Esquire, his counsel, and
say that in the records and proceedings aforesaid,
also in the matters recited and contained in sad

20 bill of exceptions, and also in giving the judgment
aforesaid, there is manifest error in this, to wit:

1. That the said Court before whom, etc., at and
upon the trial of the said issue joined between the
State of New Jersey and the said Jacob John Gem
iengo and George H. Hildebrand, permitted the ros
ecutor to cross examine and endeavor to impeac e
credibility of one, Arthur Therrien, a witness pro-
duced on the part of the State, and permitte e

30 Prosecutor to question the said Arthur Therrien a
to statements alleged to have been made by him a
another time at variance with and contra ic ory
the testimony given by him at the trial.

2. That the said Court before whom, etc., at an

upon the trial of the said issue joined e &p.
State of New Jersev and the said Jacob Jo n
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iengo and George H. Hildebrand, permitted the Pros-
ecutor to cross examine and endeavor to impeach
the credibility of one, William Malseed, a witness
produced on the part of the State, and to question
the said William Malseed as to statements alleged to
have been made by him at another time at variance
with and contradictory to the testimony given by him
at the trial.

3. That the said Court before whom, etc., at and
upon the trial of the said issue joined between the 10
State of New Jersey and the said Jacob John Ciem-
iengo and George H. Hildebrand, refused to permit
the witness, John S. Conroy, on cross examination,
to answer the following question:

Q “But it was a part of the body which was ord-
inarily clothed?”

4 That the said Court before whom, etc., at and
upon the trial of the said issue joined between the
State of New Jersey and the said Jacob John Ciem- 20
iengo and George H. Hildebrand, permitted the wit-
ness, John S. Conroy, on re-direct examination, to
answer the following question:

Q Did you at any time measure the height of
John Ciemiengo?”’

5. That the said Court before whom, etc., at and

upon the trial of the said issue joined between the
.ate of New Jersey and the said Jacob John Ciem-
lengo and George H. Hildebrand, permitted the wit- 30
ness, James Barton, on direct examination, to answer
the following question:
h” n  °“er occasions, Mr. Barton, when you
nave been delivering mail to Mr. Eilers, have you
seen . Eilers remove mail that was in the box, de-
ivered on a previous occasion or occasions?”
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6. That the said Court before whom, etc., at and
upon the trial of the said issue joined between the
State of New Jersey and the said Jacob John Gem
iengo and George H. Hildebrand, admitted in evi-
dence certain statements alleged to have been made
by the defendants, Jacob John Ciemiengo and
George H. Hildebrand, over the objection of said de-
fendants.

7. That the said Court before whom, etc., at and

10 upon the trial of the said issue joined between the
State of New Jersey and the said Jacob John Gem
iengo and George H. Hildebrand, erred in ruling that
the defendants had been sufficiently warned and that
the alleged statement made by them was voluntary.

8. That the said Court before whom, etc., at and
upon the trial of the said issue joined between the
State of New Jersey and the said Jacob John Gemr
iengo and George H. Hildebrand, admitted in evi-
dence, over the objection of defendants, a written

20 statement or statements alleged to have been nmde
and signed by the said defendants.

9. That the said Court before whom, etc., at and
upon the trial of the said issue joined between the
State of New Jersey and the said Jacob John Gemr
iengo and George H. Hildebrand, permitted the wit-
ness, Andrew Zapolsky, to testify as to statemens
alleged to have been made to him by Jacob o
Ciemiengo.

30 10.  That the said Court before whom, etc., at an

upon the trial of the said issue joined between
State of New Jersey and the said Jacob Jo™u '
iengo and George H. Hildebrand, permitte  f
ness, Andrew Zapolsky, to testify as to cer
leged statements made to him by the ee
Jacob John Ciemiengo.
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11. That the said Court before whom, etc., at and
upon the trial of the said issue joined between the
State of New Jersey and the said Jacob John Ciemi-
engo and George H. Hildebrand, admitted in evi-
dence a written statement purporting to have been
made by the defendant, George H. Hildebrand.

12 That the said Court before whom, etc., at and
upon the trial of the said issue joined between the
State of New Jersey and the said Jacob John Ciem-
iengo and George H. Hildebrand, refused to allow
the witness, Andrew Zapolsky, to testify concerning
the interior of the house occupied by Herman Eilers
at the time of his murder.

13. That the said Court before whom, etc., at and
upon the trial of the said issue joined between the
State of New Jersey and the said Jacob John Ciem-
iengo and George H. Hildebrand, refused to permit
the witness, Andrew Zapolsky, to answer the follow-
ing question:

Q “And you went down there and you ques-
tioned her, did you not, as to where Ciemiengo was
on Sunday night?”’

14. That the said Court before whom, etc., at and
upon the trial of the said issue joined between the
State of New Jersey and the said Jacob John Ciem-
iengo and George H. Hildebrand, permitted the wit-
ness, William N. Richardson, to testify, over objec-

10

20

tion by defendants, as to conversation and transac- 30

tions with Herman Eilers, previous to the alleged
murder.

5. That the said Court before whom, etc., at and
upon the trial of the said issue joined between the
ate of New Jersey and the said Jacob John Giem-
lengo and George H. Hildebrand, permitted the Pros-
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ecutor to cross examine and endeavor to impeach
the credibility of one, Eugene R. Scattergood, a wit-
ness produced on the part of the State and permitted
the Prosecutor to question the said Eugene R Scat-
tergood as to statements alleged to have been made
by him at another time at variance with and con
tradictory to the testimony given by him at the trial.

16. That the said Court before whom, etc., at and
upon the trial of the said issue joined between the
10 State of New Jersey and the said Jacob John Gemr
iengo and George H. Hildebrand, refused to permit
the witness, William K. Sampson, to testify concermn-
ing the condition of the poultry on the farm of the
said Herman Eilers, and ordered stricken out, the
answer made by him in answer to the question:

Q. “How did they appear, hungry or not?”

17. That the said Court before whom, etc., at and
2Qupon the trial of the said issue joined between the
State of New Jersey and the said Jacob John Gem
iengo and George H. Hildebrand, permittted the wit-
ness, John Moller, to answer the following question,
on cross examination, over the objection of the de-

fendants :

Q. “Did anybody ever tell you that he was
charged with stealing things from different people.

18. That the said Court before whom, etc., at and

30 upon the trial of the said issue joined between t e

State of New Jersey and the said Jacob John ieni

iengo and George H. Hildebrand, compelled 1 e e

fendant Jacob John Ciemiengo, on cross examina

tion, over objection by defendants, to answer t e o
lowing question by the Prosecutor:
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Q “When the trooper came over to get you what
did your mother say? Didn’t she say ‘Now what
trouble have you been in again?” Have you been
stealing again?”

19. That the said Court before whom, etc., at and
upon  trial of the said issue joined between the
State ,>j"ew Jersey and the said Jacob John Ciem-
icngo and George H. Hildebrand, permitted the wit-
ness*,(lifford D. Cain, over objection by defendants,
to answer the following question:

Q “And did you ask him in that conversation
where ne was that night, Monday night?”

20. That the said Court before whom, etc., at and
upon the trial of the said issue joined between the
State of New Jersey and the said Jacob John Ciem-
iengo and George H. Hildebrand, erred in that it
directed the jury to find the defendants guilty of
murder in the first degree when it charged said jury,
at follows:

“If you find from the evidence and are satisfied
beyond a reasonable doubt, as I shall hereinafter de-
fine it to you, that the defendants in this case were
engaged in perpetrating or attempting to perpetrate
a robbery, and while so doing killed the deceased,
you should find a verdict of murder in the first de-
gree.

21. That the said Court before whom, etc., at and
upon the trial of the said issue joined between the 30
State of New Jersey and the said Jacob John Ciem-
lengo and George H. Hildebrand, erred when it
charged the jury, as follows:

There has been testimony offered in this case by
witnesses who are known as experts, I refer partic-
ularly to one witness, Captain Jones, a ballistic ex-
pert. The testimony of experts such as this gentle-
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man, on a subject so little known to the public, is en-
titled to great respect.”

22. That the said Court before whom, etc., at and
upon the trial of the said issue joined between the
State of New Jersey and the said Jacob John Gem
iengo and George H. Hildebrand, erred in ?/s charge
to the jury when it said “Your verdict sha”” OQeof
three and as to each defendant individually, unless
your verdict shall be the same as to bjoth; guilty of

10 murder in the first degree, guilty of ljnurder in the
first degree with a recommendation of/life imprison
ment, or not guilty,” thereby excluding from the con-
sideration of the jury the question as to whether the
defendants or one of them might have been guilty of
murder in the second degree or manslaughter and
preventing them, no matter what their view o; the
testimony might have been from rendering a vc iict
of guilty of any lesser crime than murder in the first
degree.

20

23. Because the verdict was contrary to law and
against the weight of evidence.

Wherefore, the said Jacob John Ciemiengo and
George H. Hildebrand pray that the said judgment
and sentence may be reversed and annulled and al-
together held for nothing, and that they may be re-
stored to all which they have lost by occasion there-
of.

30 Stanley KHeilbron,
G M Hill man,
Of Counsel for Plantiffs*
in-Error.
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NEW JERSEY COURT OF ERRORS
AND APPEALS.

On Writ of Error,

Joinder in Error.

10

And hereupon the State of New Jersey, Defend-
ant-in-Ei or, by Howard Eastwood, Prosecutor of
the Pleas 1the County of Burlington, conies into
court and says that there is no error either in the
record anti proceedings aforesaid or in giving the
judgment aforesaid. The State of New Jersey prays
heL ihat the Court may proceed to examine as well
the record and proceedings aforesaid as the matters
aforesaid assigned for error, and that the judgment
aforesaid, in manner aforesaid, may in all things be

Howard Eastwood,
Prosecutor of the Pleas of
Burlington County.

Rated: December 30, 1935.
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Brief of Plaintiffs-in-Error 1

NEW JERSEY COURT OF ERRORS
AND APPEALS

The State of New Jersey, \ On Error to
Defendant-in-Error,  Burlington County
Court of Oyer and

VS. Terminer.
Jacob J. Cie miengo and On Indictment
George H. Hildebrand, September Term

Plaintiffs-in-Error. 1935, for Murder.

BRIEF OF PLAINTIFFS-IN-ERROR

The plaintiffs-in-error, hereinafter referred to as
the defendants, were tried in the Burlington County
Court of Oyer and Terminer before the H'onorable
Frank A Hendrickson and a jury, on an indictment
charging them with the murder of one Herman Eil-
ers on October 7, 1935. They were found guilty of
murder in the first degree by the jury on November
21,1935, and were thereupon sentenced to death.

The present writ of error brings up the entire pro-

ceedings for review.
STATEMENT OF FACTS

The decedent lived alone on a chicken farm owned
and operated by him situate on the road known as
Cedar Lane,” Florence Township, Burlington Coun-
ty? New Jersey. On the evening of October 7, 1935,

About 7.15 o’clock, Arthur S. Therrien, a neighbor,
iscovered the body of the victim. Therrien had gone
toEilers home to purchase some eggs. He drove his
car int® the yard towards the rear of the house, and
ming the house unlighted was about to leave,

Noew Jersey State Library
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when he noticed that the back door leading into the
kitchen was partly open. (Case p. 76). He nade
further investigation, went into the house, found the
corpse, and observed blood on the face. He then
went to the home of William K Sampson, a neigh
bor, and he and Sampson telephoned to William
Malseed, another neighbor, and then the three
(Therrien, Sampson and Malseed), together with
Baird Malseed (son of William Malseed), retumed
to Eilers’ house, made a further examination of the
corpse, and found that he had been shot. Then they
notified by telephone the State Police at Colunbus,
New Jersey, and George Griffith, Chief of Police of
Florence (Case p. 78). Officer Griffith arrived at the
Eilers home about 7.45 P. M and immediately start-
ed an investigation (Case p. 115). The State Police
arrived shortly thereafter. It appeared by their ex
amination and the subsequent Post Mortem that t e
death of Eilers had apparently been caused by two
revolver or gun shot wounds, both made by bullets o
twenty-two calibre, and either capable of casing
death: one on the left side of the head about three-
eighths of an inch above the left corner of t e ®&
and the other in the body about one-half inc  ov

the left collarbone. There were powder mar®

the entrance of both wounds (Case pp-  °’

The officers learning that the defendant
ttsui i sid—idunnn o i0tINEJEP termas with the

2

b

evening of October 7th. Hildebrand was & j
man, twenty-six years of age, with noirei™ H nf

years of age, and resided with in
and sisters on a small farm ow
situate near the Eilers residence.
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The story which the young men first told the
Troopers was that on the evening in question, Ciem-
iengo had been instructed by his mother to go to Bur-
lington and purchase some bread, and, as Ciemiengo
had no driver’s license, he called on Hildebrand at
the Scattergood home and requested him to drive
him to Burlington, which he agreed to do. The
young men wished to obtain some cigarettes, but had
no money, and therefore it was suggested by Hilde-
brand that they call on Eilers, with whom they were
both acquainted, and borrow some money from him
to purchase the cigarettes; they were friendly with
filers and had borrowed money from him on pre-
vious occasions. They stated that when they went
to the home of Eilers they found the house in dark-
ness.  Ciemiengo went to the door and called, but ob-
tained no reply, and Hildebrand, who remained in
the car, sounded the horn but still obtained no reply,
an thereupon concluded that Eilers was absent and

rove out of the yard and proceeded to Burlington.

e tate Troopers subjected the defendants to a
severe examination, having them in custody at the

ae roopers Barracks at Columbus all night,
von inually questioning them and eventually forcing
,» em int® making confessions to the effect they had
Khe tn  k°me °f Eilers between six and six-thir-
1 .Geven’nS> an(i had there shot him. The al-
ISlige%cgggleessi"ns of the defendants constituted the

QUESTIONS OF LAW INVOLVED

brosecut6 Mollr* erroneously permitted the
fioach m°r  cross~examine and endeavor to im-
3. Thpr e Credibility of the State’s witnesses, Arthur
Brror vnC,)\ and William Malseed. (Assignments of
of Cail 2). (Case p. 434). (Specifications
12§.ses tor Reversal Nos. 2 and 3) (Case pp. 428-
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2. There was error by the trial Court in refusing
to allow the witness John S. Conroy to answer the
following question: Q. “But it was a part of the body
which was ordinarily clothed?” (Assignments of
Error No. 3). (Case p. 435). (Specifications of
Causes for Reversal No. 4). (Case p. 429).

3. The Court erred in admitting certain testimony
of James Barton over the objection of defendants.
(Assignments of Error No. 5). (Case p.435). (Spec-
ifications of Causes for Reversal No. 6). (Case p
429).

4. The trial Court erroneously admitted in evi-
dence the alleged written statements of the defend-
ants made to the State Police. (Assignments of Fr-
ror Nos. 6,7, 8,9,10,11). (Case pp. 436, 437). (Speci-
fications of Causes for Reversal Nos. 7, 8, 9, 10, 11,
12). (Case pp. 429-430).

5. The Court refused to permit the witness A
drew Zapolsky to testify as to the interior of the
house of Herman Eilers at the time of his murder.
(Assignments of Error No. 12). (Case p. 437).
(Specifications of Causes for Reversal No. 13). (Case

p. 430).

6. The trial Court refused to allow the witness
Andrew Zapolsky to answer the following question.
Q. “And you went down there and you questioned
her, did you not, as to where Ciemiengo was on
Sunday night?” (Assignments of Error No. 13)-
(Case p. 437). (Specifications of Causes for Rever-

sal No. 14). (Case p. 430).

7. The trial Court erroneously permitted the wit
ness William N. Richardson to testify to conversa-
tion and transactions with Herman Eilers previous o
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the alleged murder. (Assignments of Error No. 14).
(Case p. 437). (Specifications of Causes for Reversal
No. 15). (Case p. 430).

& There was error on the part of the trial Court
i its refusal to permit the witness William K. Samp-
son to testify as to the condition of the poultry on the
Eilers farm and ordered stricken out his answer to
the following question: Q. “How did they appear,
hungry or not?” (Assignments of Error No. 16).
(Casep. 438). (Specifications of Causes for Reversal
No. 17). (Case p. 431).

9. There was error by the learned trial Court in
permitting the witness John Nfoller on cross-exam-
ination to answer the following question, over ob-
jection of defendants: Q “Did anybody ever tell
you that he (Jacob John Ciemiengo) was charged
with stealing things from different people?” (Assign-
ments of Error No. 17). (Case p. 438). (Specifications
of Causes for Reversal No. 18). (Case p. 431).

100 There was error on the part of the trial Court
in compelling the defendant Jacob John Ciemiengo,
on cross-examination, over objection by defendants,
to answer the following question, by the Prosecu-
tor: Q “When the trooper came over to get you
what did your mother say; didn’t she say, ‘now what
trouble have you been in again; have you been steal-
ingagain?’” (Assignments of Error No. 18). (Case
pp. 438439).  (Specifications of Causes for Reversal
No. 19). (Case p. 431).

1. There was error on the part of the trial Judge
incharging the jury as follows: “If you find from the
evidence, and are satisfied beyond a reasonable

oubt, as I shall hereinafter define it to you, that the
eiendants in this case were engaged in perpetrating
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or attempting to perpetrate a robbery, and while so
doing killed the deceased, you should find a verdict
of murder in the first degree.” (Assignments of Fr-
ror No. 20). (Case p.439). (Specifications of Caus-
es for Reversal No. 21). (Case p. 432).

12. There was error on the part of the trial Judge
in charging the jury as follows: “There has been tes-
timony offered in this case by witnesses who are
known as experts, I refer particularly to one witness,
Captain Jones, a ballistic expert. The testimony of
experts such as this gentleman on a subject so little
known to the public is entitled to great respect.”
(Assignments of Error No. 21). (Case pp. 439-440).
(Specifications of Causes for Reversal No. 22). (Case
p. 432).

13. There was error on the part of the trial Judge
in charging the jury as follows: “Your verdict shall
be one of three and as to each defendant individual-
ly, unless your verdict shall be the same as to both:
guilty of murder in the first degree, guilty of murder
in the first degree with a recommendation of life im-
prisonment, or not guilty,” (Assignments of Error
No. 22). (Case p. 440). (Specifications of Causes
for Reversal No. 23). (Case p. 432).

14. There was error because the verdict was con-
trary to law and against the weight of the evidence.
(Assignments of Error No. 23). (Case p. 440).
(Specifications of Causes for Reversal No. 24). (Case

p. 432).
ARGUMENT

POINT 1

Error in permitting State to cross-examine and ini
peach the credibility of State’s witnesses.
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A

The State called as a witness, Arthur S. Therrien,
aneighbor of the decedent, who discovered the body.
Therrien testified that when he first saw the body
and later when he came back to the house and look-
ed at the body the second time the blood on the face
of the deceased had run down along his temple; that
it was not running at either time. (Case p. 79). The
trial Court permitted the Prosecutor (over objection
and exception noted, Case pp. 79-80) to cross-exam-
ine and endeavor to impeach the said witness by
asking him if he had not previously made and signed
a written statement to the State Police, wherein he
stated “I saw blood running down the left side of his
face and blood on the floor and on a feed bag” (Case
p 80) and the Prosecutor further questioned the wit-
ness by referring to the statement: Q. “Well, it was
true whatever you said at that time, wasn’t it?”
(Case p. 81).

B

The State also called as a witness, William Mal-
seed, another neighbor of decedent, who was called
to the scene of the crime by Therrien, and the trial
Court permitted the Prosecutor to cross-examine and
endeavor to impeach this witness as to whether or
not blood was running out of the nose or down the
nose of the deceased, at the time he first saw the
eorpse. The witness had testified that it was not run-
ning (Case, p. 89) and the trial Court permitted the
Prosecutor to cross-examine and attempt to impeach
t e credibility of this witness by referring to a state-
ment made and signed by the witness to the State

olice on October 9, 1935 (Case p. 89) ; and over ob-
jection and exception noted (Case pp. 89-90) the

osecutor asked if the witness didnt in that state-
ment say “We could see blood running out of his
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nose and there was blood on the floor,” and the
Prosecutor further asked the witness if that state-
ment was true. (Case p. 90).

It is respectfully submitted that the Court erred
in allowing the State to thus cross-examine and i
peach the credibility of its own witnesses. The tes-
timony of these witnesses as given on direct exanr
ination tended to corroborate the theory of the de-
fense that Eilers had been murdered prior to the
time when the defendants were at his house, as both
witnesses stated that when they first saw the body
there was blood on the face, but it was not running,
thus indicating that death had occurred a consider-
able time prior thereto, they having arrived at the
home of the decedent forty-five minutes after the de-
fendants had been there (Case p. 76). While it may
be conceded that if a party is surprised by the testi-
mony of his witness he may be permitted to examine
him as to his contradictory statements, in order
to neutralize the effect of his testimony, in the
present case the Court permitted the Prosecutor to
go further and in effect permitted him to substitute
for the testimony given by the witness on the stan
ex parte statements made by him previously.

In the case of State vs. Brunet 88 N. J. L. 414, the
Court said:

“The written statement was not competent
for the purpose of proving the truth of what
happened on the occasion of the homici e
Prior statements made by a witness contra ie
tory of her testimony on the stand, are only a
missible for the purpose of discrediting or neu
tralizing the effect of the testimony given; they
are not admissible for the purpose "of proving
the facts set out in such statements.” See also
State v. D’Adams 84 N. J. L. 386; State v. ysl

ka 85 Id. 712.
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We submit that it was harmful error to permit the
Prosecutor to cross-examine his own witness and
under the guise of impeaching the testimony to sub-
stitute for such testimony given on the stand, other
statements made by the same witness on another oc-
casion.

POINT 2

ERROR IN REFUSING TO PERMIT WITNESS
JOHN S. CONROY TO ANSWER A QUESTION

The trial Court erred in refusing to permit the
witness John S. Conroy to answer the following ques-
tion: Q “But it was a part of the body which was
ordinarily clothed?” (Case p. 106).

This question had reference to the wound appear-
ing above the left collar bone of the deceased. The
witness had previously testified that there were
powder burns at the entrance to this wound, (Case p.
100), indicating that the weapon had been held close
to the body when it was discharged. The extent of
such powder burns would obviously depend upon
whether there was any clothing on the body of the
deceased at the location of the wound. If the
weapon, when discharged, was against a portion of
the body upon which there was clothing, the pow-
der burns would not have been so marked, as if the
portion of the body was naked. The theory of the
defense was, that the fact that the powder burns
around the wound below the collar bone were not
so pronounced as around the other wound, was be-
cause of the presence of clothing (and there had
been evidence that the deceased was fully dressed
and that he had on a blue denim shirt), (Case p. 123)
and not because the weapon was held at a further
distance. It became material whether or not the
weapon was held against the body of the deceased



10 Brief of Plaintiffs-in-Error

at the time it was fired, which was contradictory to
the circumstances as contained in the defendants’al-
leged statements. This matter therefore became of
material importance to the defendants and the Court
should have permitted the witness Conroy to answer
this question, the tendency of which would have
been to throw more light on this question, and the
Court’s action in refusing so to do constituted harm-
ful error to the defendants.

POINT 3

ERROR IN ADMITTING CERTAIN TESTIMONY
OF WITNESS, JAMES RARTON

The State called as a witness, James Barton, a
rural mail carrier, on whose route the residence of
decedent' was located, and the Court permitted the
witness to answer (over objection and exception
noted, Case pp. 128-129), the following questions:
Q. “On other occasions, Mr. Barton, when you
have been delivering mail to Mr. Eilers have you
seen Mr. Eilers remove mail that was in the box de-
livered on a previous occasion or occasions?” A I
have handed him mail in the box.” Q “Did that
include the mail that had been in the box the day be-
fore?” A. “Yes.” The State proved this fact be-
cause in the evidence previously offered by the State
it was proven that a morning newspaper dated Octo-
ber 7, 1935, was found in the mail box of decedent
after his death. (Case p. 121).

We contend that it was error for the Court to a
mit the evidence of the mail carrier that on ot er
occasions he had found in the mail box newspapers
of a previous day or days, on the ground of being too

remote.
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POINT 4

THE COURT ERRONEOUSLY ADMITTED THE
ALLEGED CONFESSIONS OF THE
DEFENDANTS IN EVIDENCE

The State offered in evidence written statements
alleged to have been made by the defendants where-
in they confessed to the killing of Eilers, stating that
they had gone to Eilers” home for the purpose of
robbing him. (Case pp. 156 to 163, 165 to 170).

It appears from the evidence that the defendants,
from the time of their arrest on the evening of Oc-
tober 7th, were detained by the State Police at the
State Police Rarracks at Columbus, N. J., and were
given a severe examination, having been continu-
ously questioned from the time of their arrest until
645 o’clock the next morning. (Case pp. 144, 145,
151, 152). They were subjected to threats made by
the State Troopers and were continuously being
asked questions. The defendant Ciemiengo testified
‘They kept forcing it on me and saying, ‘you shot
Herman Eilers,” again and again, and I had no
chance, they kept questioning me and kept shooting
questions at me until they broke me.” They ques-
tioned him seven or eight hours. “They forced ev-
erything in my mouth and told me just how to say
it and all of that.” (Case p. 312). The troopers
swore at him. (Case p. 336). They told him that
he would get off easy. (Case pp. 313 and 336). The

efendant Hildebrand testified that the troopers
cursed and threatened him. They questioned him
horn the time of his arrest until 5.30 or 6.00 in the
moming of the next day. (Case p. 366). One State

rooper told him that he was going to knock him
through the door. (Case pp. 368, 382, 383). They
were also closely questioned as to their whereabouts
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all day Sunday and Sunday evening. (Case pp. 38
309, 310, 333, 365).

The facts in the written statements were obtain-
ed by threats, promises and the continuous ques-
tioning of the defendants over a period of seven o
eight hours, and previous to the making of the sign-
ed statements the police did not warn or caution the
defendants that anything they said might be used
against them and that their statements must be vol-
untary.

We submit that the statements obtained from the
defendants were not voluntary and the Court erred
in admitting them.

State vs. Compo, 108 N. J. L. 499.
State vs. Murphy, 87 N. J. L. 515.
Roessel vs. State, 62 N. J. L. 216.

The defendants on October 9, 1935, made another
statement, to the same effect, to Ellis H. Parker,
Chief of Burlington County Detectives. (Case pp-
220 to 238).

We submit that the first confessions were obtained
through threats and promises and that the second
confessions made by the defendants flowed from like
influence, and that presumption was not overcome

by the State.

in the case of State vs. Guild, 10 N. J. L. 163, the
Court said:

“Where one confession has been obtained
through influence, a presumption arises that a
subsequent confession flows from the like influ-
ence, and such presumption must be overcome
before the confession can be given in evidence.

See also Bullock vs. State, 65 N. J. L. 557.
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POINT 5

ERROR IN REFUSING TO PERMIT WITNESS
ANDREW ZAPOLSKY TO TESTIFY AS TO
THE INTERIOR OF THE HOUSE

The State’s witness, Andrew Zapolsky, had testi-
fied that he went to the home of the deceased shortly
lifter the discovery of the murder. (Case pp. 172-
173) .

It)was material to the defense that the condition
of the house at this time be shown. The theory of
the defense being that the condition of the house
showed that the murder had been committed a con-
siderable time prior to that alleged. The testimony
of the witness Zapolsky was important for this rea-
son and the exclusion of the same harmful error.

POINT 6

ERROR IN REFUSING TO PERMIT WITNESS
ANDREW ZAPOLSKY TO TESTIFY AS TO
INQUIRY MADE BY HIM

The Court erroneously refused to permit witness
Zapolsky to testify as to inquiries and investigations
which he had made concerning the whereabouts of
the accused on the night of October 6th. (Case p.
174) . 1t was the theory of the defense that the State
Troopers having extorted the alleged confessions
from the defendants, upon checking up with same,
were not satisfied that they were correct and for that
reason had pursued investigations as to the where-
abouts of the defendants, not on the night or even-
ing of October 7th, but on the previous evening Octo-
ber 6th, and the witness Zapolsky was questioned as
to visits made by him to the sister of defendant
Ciemiengo in Camden to learn as to the whereabouts
of Ciemiengo on October 6th.
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If the State Troopers who had extorted the confes-
sions made additional investigation, the apparent
ourpose of which was to contradict the confessions
by showing the whereabouts of the defendants not
on that night, but on a previous night, the effect of
such testimony would have been to discredit the al-
leged confessions and to exclude the testimony here-
inbefore made.

POINT 7

ERROR IN ADMITTING TESTIMONY AS TO
TRANSACTION WITH DECEASED PRIOR
TO ALLEGED MURDER

The State called as a witness William N. Richard-
son, an insurance agent, employed by the Metropoli-
tan Insurance Company, and the Court permitted
the witness to testify (over objection and exception
noted, Case p. 198) that about three months prior
to the alleged murder he had gone to the home of
Jacob J. Ciemiengo to collect an insurance premium
from his father, and on that occasion the defendant,
Ciemiengo, accompanied him to the farm of Herman
Eilers for the purpose of having Mr. Eilers change
a $20 bill for Jacob J. Ciemiengo, and that the wit-
ness then saw that Eilers had a large sum of money
in his pocketbook, which he carried in his rear hip
pocket. (Case p. 197 to 198).

The purpose of this testimony was to show that
the defendant, Ciemiengo, had knowledge of the fact
that Eilers carried large sums of money on his per-
son., It is the contention of the defendants herein
that it was error for the Court to admit this testi-
mony, on the ground that it was too remote, immate-
rial and incompetent. We strongly urge that the
admission of this testimony was prejudicial to t e

defendants.
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POINT 8

ERROR BY TRIAL COURT IN STRIKING OUT
ANSWER OF WITNESS WILLIAM K
SAMPSON TO QUESTION

The defense called as a witness William K. Samp-
son, who was questioned on his direct examination
as to the condition of Eilers’ poultry on the morn-
ing of October 8th, the day after the alleged date of
the murder. The witness was asked concerning the
poultry the question: “How did they appear, hungry
or not?” to which he answered, “Yes, sir.” (Case p.
252), and the Court, upon motion of the State, and
against objection of defendants, ordered this answer
stricken out. It was the purpose of the defense to
show that Mr. Eilers’ poultry had been penned up
all day Monday, October 7th, in support of its theory
that the murder occurred prior to that day, and that
the poultry consequently had not had any food or
water during the entire day of Monday, October 7th.
The answer to this question was, therefore, pertinent
tothe defense and it was harmful error for the Court
o order such answer stricken out.

POINT 9

ERROR BY COURT IN PERMITTING WITNESS
JOHN F. MOLLER TO ANSWER QUESTION

The defense called as a witness John F. Moller,
who'testified as to the reputation of the defendants
or peace and good order” in the community in
which they lived (Case pp. 285-286), and on cross-ex-
amination the Prosecutor (Case p. 287) asked the
o owing question concerning the defendant Giem-
iengo. Did anybody ever tell you that he was
o arged with stealing things from different people?”

e Court, over defendants’ objection, permitted the
W ness to answer this question. It was improper to
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permit the State to offer testimony tending to show
that Ciemiengo had been guilty of some other of-
fense than that for which he was being tried.

The State was limited in its cross-examination of
this witness to the question of the reputation of de-
fendant for “peace and good order”, and while the
witness’ answer to the question was “no,” yet the
State was thereby permitted by innuendo to inject
into the case insinuation that Ciemiengo had com
mitted some other crime or crimes.

POINT 10

ERROR IN COMPELLING DEFENDANT
CIEMIENGO TO ANSWER QUESTION
AS TO STATEMENT MADE BY HIS
MOTHER

The Court compelled the defendant, Jacob J.
Ciemiengo, to answer the following question of the
Prosecutor. Q. “When the trooper came oyer to
get you, what did your mother say? Didn’t she
say, Now, what trouble have you been in again,
have you been stealing again?’” (Case p. 329). The
question was immaterial. It was at best evidence o
what someone else had said. It did not rise even to
the dignity of hearsay testimony. It was a statemen
made by the defendant’s mother and not binding on
him. We contend that the State, by the admission
of this evidence, injected into this case testimony
prejudicial to the defendant, for the sole purpose o
discrediting him by tending to prove him guilty o
some other crimes. It would have been improper o
permit the State to offer even legal testimony ten -
irjg to show that the defendant had been guity o

some other offenses. 4
In the case of State vs. Hendricks, 70 N. J L >

the Court said:
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“At a criminal trial, independent facts tend-
ing to prove defendant guilty of other collateral
crimes to show the likelihood of his guilt, or to
discredit him as a witness is inadmissible.”

In the case of State vs. Bullock, 65 N. J. L. 557, the
Court said:

“On the trial of an accused for a crime it is not
competent to prove that he committed other
crimes of the like nature for the purpose of
showing that the accused would be likely to
commit the crime charged in the indictment.”

POINT 11

ERROR IN CHARGE OF TRIAL COURT IN THAT
IT DIRECTED VERDICT

The Court charged, (Case, pp. 415-416) :

“If you find from the evidence, and are satis-
fied beyond a reasonable doubt, as I shall here-
inafter define to you, that the defendants in this
case were engaged in perpetrating or attempting
to perpetrate a robbery and while so doing killed
the deceased, you should find a verdict of mur-
der in the first degree.”

It is submitted that the trial Court by this instruc-
tion in effect directed the jury to find the defendants
guilty of murder in the first degree, and took from
the jury the discretion to which by law it was en-
titled in the rendition of its verdict. For it will be
noted that the Court did not say “you may find,”
hut said “you should find,” thereby making the in-
structions to convict binding, and precluding the
jury from finding a verdict of guilty of murder in the
second degree or of manslaughter. It is submitted
t at the instruction contained in this portion of the
earned trial Judge’s charge was specially harmful
0t edefendants and constituted lesal error.
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POINT 12

ERROR IN CHARGE OF TRIAL COURT IN
EMPHASIZING TESTIMONY OF EXPERT
WITNESS

The Court charged as follows (Case p. 420):

“There has been testimony offered in this case
by witnesses who are known as experts. I re-
fer particularly to one witness, Captain Jones,
a ballistic expert. The testimony of experts
such as this gentleman, on a subject so little
known to the public, is entitled to great respect.”

The theory of the State was that the wounds which
caused the death of the deceased were from bullets
fired from a revolver, identified as belonging to the
defendant Ciemiengo, and the witness Jones had
testified on this subject. The defendants had ques-
tioned, in their cross-examination of the witness,
his ability to determine from his observation that
the bullets in question (extracted from the corpse)
had been fired from the weapon in question. Cap-
tain Jones had stated his reasons for the opinion to
which he testified. He had stated that he was able
to so say positively, because of the results of obser-
vation obtained by the use of a certain microscopic
instrument which he testified he had used, and that
he had with him but which he signally failed to pro-
duce. The defendants rightfully endeavored to dis-
credit the accuracy of the conclusions to which the
witness Jones had arrived. The testimony of this
witness appears in the Case pp. 203 to 218. It was
entirely the province of the jury to determine
whether this witness could identify a small mutilate
leaden bullet as one which had been fired from a cer
tain revolver, of a common and ordinary make,
the jury had doubts as to the accuracy of the cone u
sions of the witness, it would have been an elemen
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in favor of the defendants, and when the Court told
the jury that the testimony of this witness was “en-
titled to great respect” he invaded the province of
the jury and added his endorsement to witnesses’
testimony and expressed the idea that he was strong-
ly impressed by the evidence of this witness. It sin-
gled out and gave special significance to this testi-
mony, which was harmful error to the defendants.

“Where the defense of insanity is relied on,
and there is the evidence of expert and non-ex-
pert witnesses who testify as to the sanity of the
accused, and who were ‘parties who associated
with the defendant, lived with him, lived in the
same community,” it was error for the Judge to
charge the jury that the testimony of expert
witnesses was entitled to great weight, and to
add, in substance, that the testimony of intimate
associates of the accused should be given simi-
lar weight. All this testimony is allowed for the
purpose of informing the jury as to the truth
of the issue, and the weight to be given to it is
for them. The Judge should not intimate in any
way to them how they should deal with any par-
ticular class of witnesses, but, under proper in-
structions, leave the entire matter to them. It
may be that in certain cases the testimony of
non-expert witnesses would, in the mind of an
intelligent juror, outweigh the testimony of the
alleged expert witnesses, and that in other cases
the testimony of the expert would be given the
greater weight; but the jury are the sole judges
of such things, and the Judge should leave them
untrammeled to pass upon the credibility of all
witnesses, and give such weight to the testimony
of each as they see proper.”

Ryder vs. State 100 Ga. 528.
38 L. R. A. 721 at Page 746.
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In Taubert v. Taubert (Minn.) 114 NW. 763, the
Court charged the jury that:

“If you believe the plantiff’s testimony, be-
lieve it is true, and believe that it measured up
to the law as I have defined it to you, he would

be entitled to recover, although every other wit-
ness lied.” * * *

The Court held:

“It was certainly error, for the well settled rule
is that it is error for a trial Court in its instruc-
tions to a jury to single out the testimony of a
designated witness and lay particular stress up-
on it.” * * *

In case of Security Beneficial Association s
Small (Ariz.) 272 Pac. p. 647 at p. 651, in discuss-
ing exceptions to a charge in a suit to collect insur-
ance, the defense being that the insured wasnt in
good health at issuance of policy, the Court had
charged that expert (i. e. doctor’s) testimony should
not be considered alone. The Appellate Court said:

* %k “But it is never proper to instruct the
jury that expert testimony is or is not reliable
or to show how the jury should appraise it.”

In case of Indianapolis Traction & Terminal (b
vs. Taylor 103 NE. 812 (Ind) the Court said:

“It has been held that an expert witness stands
upon the same footing as any other witness in
so far as his credibility is concerned and that
the weight of his testimony should be deter-
mined by the same rules, so far as applicab ¢
which apply to the testimony of other witness-

es 2
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In case of Shaver vs. United Parcel Service (Cal)
266 Pac. 606 at p. 611, the Court said:

“It is true that expert testimony, when compe-
tent and admissible, like the evidence of any
other witness, should be permitted to go to the
jury without disparagement, leaving them to
pass upon its weight and sufficiency.”

Philpott v. Jones, 146 N. W/859, deals with re-
quests to charge which emphasize parts of testi-
mony by expert doctors, and the Court said they
were properly refused.

In Chappeli v. Roberts (Ala.) 43 Southern 489, re-
fusal of Court to make certain charges upheld in
following language:

“These charges were clearly argumentative,
as well as subject to the criticism that they sin-
gle out and give undue prominence to, at the ex-

pense of other testimony, certain testimony ad-
duced.”

In Hill v. Union Pacific Railroad Co. 215 Pac. 310
on p. 311, it was said:

“The Court should have given the instruction
requested. *  The testimony of experts should
be considered like any other testimony, not sin-
gled out and given special significance.”

In Treadwell v. Nickel (Cal.) 228 Pac. 25 at p. 34,
in discussing refusal to charge, the Court said:

Expert testimony is to be given weight to
which it appears in each case to be justly en-
titled. The law makes no distinction between
that kind of testimony and evidence of other
(}:’aeclragcitgr.” Citing Rolland v. Porterfield, 191
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In Crump vs. Knox (Ga.) 8 S. E. 586, among other
grounds argued for reversal was the refusal of the
Court to give a requested charge as to the value of
expert testimony. The Appellate Court said:

“The requested charge was not altogether ac-
curate, and was couched in language calculat-
ed to convey to the jury an intimation of opin-
ion on the part of the Court as to the value of
expert testimony.”

“The testimony of experts is to be considered
like any other testimony, and is to be tried by
the same tests and receive just as much weight
and credit as the jury may deem it entitled to,
viewed in connection with all the evidence in
the case”. State vs. Miller, 9 Houst. (Del.) 564;
Humphries vs. Johnson, 20 Ind. 190; Atchison, T.
&S. F. R. Co. vs. Thul, 23 Kan. 255, 49 Am. Rep.
484.

“The jury should be left at liberty to apply the
same rules to the testimony of experts that are
applicable to the testimony of other witnesses,
in estimating its value”. Cuneo vs. Bessoni, 63
Ind. 524.

“It is improper to single out one witness, al-
though he was the family physician, and instruct
the jury in an action involving a medical ques-
tion, that his evidence was entitled to great
weight”. Kerr. vs. Lunsford, 31 W. Va. 659.

“It is contrary to the statutory provision on the
subject of charging as to the weight of evidence,
for the Court to single out certain testimony in
a cause and tell the jury that it is entitled to
either great or little weight.” State vs. Hundley,
46 Mo. 414.
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POINT 13

ERROR IN CHARGE OF TRIAL COURT
AS TO VERDICT

The Court charged as follows (Case p. 422):
“Your verdict shall be one of three, and as to each
defendant individually, unless your verdict shall be
the same for both—guilty of murder in the first de-
gree, guilty of murder in the first degree with a rec-
ommendation of life imprisonment, or not guilty.”

In this charge the learned trial Judge was guilty of
harmful error to the defendants, by this instruction
he excluded from the consideration of the jury all
questions as to whether the defendants or either of
them might have been guilty of murder in the sec-
ond degree or manslaughter. It is obvious that had
the jury returned a verdict of guilty of murder in the
second degree or of manslaughter the trial Court
would have been obliged to accept the same. There-
fore, the jury had the right upon their consideration
of the testimony in the case to render a verdict either
of guilty of murder in the second degree or guilty of
manslaughter, but this instruction of the trial Judge
deprived the jury of this right, and prevented the
rendition by the jury of a verdict which in their opin-
ion the evidence warranted.

POINT 14

THE VERDICT WAS AGAINST THE WEIGHT
OF EVIDENCE

e State’s case was based entirely upon the al-
admissions extorted from the defendants, al-
ough the defendants upon the stand positively de-
nie that the statements obtained were true, yet
SC Emissions if detailing facts found to be true,
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might have been sufficient to warrant defendants’
conviction, but if the defendants declared that they
had done certain things and it appeared conclusive-
ly that the facts which they stated they had commit-
ted could not in fact have been so committed, ob-
viously their admissions or confessions are insuffi-
cient to warrant their conviction. Cases are not
wanting of where persons have confessed the comr
mission of a crime which it was subsequently dem
onstrated beyond all doubt that they could not have
committed and also as to crimes which were never
in fact committed at all.

The statement of defendants as elicited by the
State Troopers and by County Detective Parker
were not only improbable but impossible in view of
the known physical facts. The State Troopers thenmr
selves were impressed by the improbability of the
defendants’ admission in view of the physical facts
discovered by them on their investigation. After the
defendants had confessed to the State Troopers that
they killed the deceased on October 7th, the Troopers
in view of the condition of the deceased’s body and
of his house, appear to have been impressed with the
fact that Herman Eilers must have met his death
prior to the evening of October 7th, and the Troop-
ers made extensive investigation as to the where
abouts of the defendants on October 6th. (Case PP
174, 308, 309, 310, 333 and 365).

All of the facts indicate conclusively that the mur-
der did in fact take place at some time previous to
October 7th between six and six-thirty P. M ®
body was discovered on October 7th at seven-1 en
P. M (Case p. 76) within a half or three-quarter
of an hour after the crime was supposed to awe
been committed. When discovered the bo y wa
cold and rigid (Case p. 118); the blood on t e sam
was dry (Case pp. 266 and 267). The decease
ed alone; kept house for himself and did is 0
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cooking. When the body was discovered there was
no fire in the stove in the house, the same having
burned out (Case pp. 94, 123, 190 and 250); there
was no indication of there having been a fire in the
stove for hours before the murder (Case pp. 94, 123
and 250); there was no preparation for the evening
meal, or any meal (Case pp. 264 and 278); the lamp
o the table in the kitchen had burned out, the oil
being exhausted and the chimney cold (Case pp.
& 91 and 92); the daily paper which was delivered
in the morning of October 7tli was still in the mail
box (Case p. 121); the poultry had not been taken
care of during the day (Case pp. 260 and 261). Ev-
ery physical fact pointed conclusively to the crime
having been committed hours before six-thirty P. M
on October 7th. It appeared that the deceased was
in the habit of carrying sums of money on his per-
son (Case p. 198); there was no money found on his
body and none was found in the possession of either
of the defendants. The deceased met his death from
wounds inflicted by a weapon held but four or five
inches from his body (Case p. 106), which was en-
tirely at variance with the alleged confessions of de-
fendants that the weapon was fired from a consid-
erably greater distance. The crime was the crime of
desperate criminals. It is inconceivable that two
boys, one sixteen years of age and the other twenty-
six, who were on friendly terms with the deceased,
and well known to him, boys who had previously
bome a good reputation of peace and good order,
should have gone to the home of their friend and ac-
quaintance, and brutally murdered him for the sake
of obtaining a small sum of money which he would

ave undoubtedly loaned them, had they requested
d, and then quietly proceeded to Burlington, spent

eevening in the vicinity, showing no excitement or
apprehension.
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Herman Eilers was not murdered by Ciemiengo
and Hildebrand. He was done to death by sone
other person or persons who probably robbed him
the crime having been committed either some time
on Sunday, October 6th, or the early part of Mo
day, October 7th, and his corpse lay abandoned in
the house until it was discovered in the evening of
October 7th, stiff and cold. No fire in the house; the
light burned out; no signs of any meal. The defend-
ants, unfortunately for them, had been at the Filers
residence on the evening of October 7th. The State
Troopers discovered this fact and instead of making
a thorough investigation of the facts and circum-
stances which might have led to the detection of the
real murderer, subjected the boys to a grueling ex-
amination, and those boys young in years, with o
friends or relatives at their command, were forced
into making statements as to certain events, the
words being put in their mouths by over-zealous
troopers, which statements in the light of the actual
physical conditions appear conclusively to be wrong
The verdict was against the weight of the evidence.

For the respective reasons urged herein it is sub-
mitted that the judgment should be reversed.

GEORGE M HILLMAN,
Of Counsel for Jacob J. Ciemiengo,

STANLEY K. HEILBRON,
Of Counsel for George H. Hildebrand,

Plaintiffs-in-Error.
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NEW JERSEY COURT OF ERRORS

AND APPEALS
State of New Jerse)‘/, On Error to
Defendant-in-Error, ~ Burlington County
Court of Oyer
VS. and Terminer.
Jacob J. Cie mie ngo and On Indictment
George H. Hil debrand, September Term,

Plaintiffs-in-Error. 1935, for Murder.

BRIEF OF DEFENDANT-IN-ERROR

Jacob J. Ciemiengo and George H. Hildebrand.
Plaintiffs-in-Error, were convicted in the Burling-
ton County Court of Oyer and Terminer, before the
Honorable Frank A. Hendrickson and a jury, on an
indictment charging them with having murdered one
Herman Eilers on October 7th, 1935. Defendants
were tried together and convicted of murder in the
first degree by the verdict of the jury returned on
November 21st, 1935. The jury did not make any
recommendation of life imprisonment and the de-
fendants were thereupon sentenced to death. The
Wiit of Error in this case brings up the entire pro-

ceedings for review.

STATEMENT OF FACTS

Herman Eilers, of whose murder the defendants
were convicted, lived by himself on a small farm,
siuate in a very lonely section of the country on a
road known as “Cedar Lane,” in the Township of

orence, County of Burlington and State of New
ersey. One Arthur S. Therrien, who lived nearby

e ecedent, was the first person to discover Eilers’
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body. Therrien desired to purchase some eggs from
Eilers and upon going to his home about ten or fif
teen minutes past seven o’clock in the evening of
October 7th, 1935, found Eilers’ house unlighted and
was about to leave, having failed to get any response
to his knock upon the rear door, when he noticed
that the door was partly open (S. C. p. 76). Ther-
rien thereupon went into the house, found FHilers’
body lying on the kitchen floor near the rear door
through which he had entered, saw blood running
down his face, whereupon he went to the home of a
neighbor, William K. Sampson. He and Sanpson
then called another neighbor, William J. Malseed,
and then Therrien, Sampson, Malseed and Malseed’s
son, Baird Malseed, returned to Eilers’ house. They
made a further examination of Eilers’ body and
finding that he had been shot, the police officials
were notified (S. C. p. 78).

Chief of Police George Griffith, of Florence, New
Jersey, arrived at Eilers’ home between 7.30 and 8
P. M (S. G p. 78), and members of the New Jer-
sey State Police arrived about the same time (S C
p. 187). G Clinton Zeller, one of the Burlington
County Detectives, arrived at the scene of the nur-
der shortly after 8 oclock (S. C. p. 241). Iherrien
(S. C. p. 78), William Malseed (S. C p. 83), ad
Sampson (S. C. p. 257) identified photograph mark-
ed Exhibit S-3, attached to the back of the State of
the Case, as the exact position of Eilers’ body when
they first saw it on the evening of October 7th, 193
When Officer Griffith arrived at the scene of the
murder he examined Eilers’ body and found that
the blood around the gunshot wound in his head in
dicated that the injury had been freshly inflicte
(S. C p. 116), and that Eilers was dead when he ex
amined him (S. C. p. 117). According to 0 icer
Griffith, Eilers had been dead about an hour or an

hour and a half (S. C. p. 119).
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The examination of Eilers’ body by the police
officers, and the post-mortem subsequently made,
revealed that Eilers’ death had been caused by two
gunshot wounds, both made by bullets from a 22-
calibre revolver, either of which was capable of
causing death. One bullet entered the skull one and
one-half inches externally to the outer corner of the
left eye and three-eighths of an inch above the eye,
going straight through the skull, passing under the
brain without lacerating or tearing the brain tissue
and fracturing a portion of the skull, going into a
portion of the left temporal bone, which it pene-
trated and then went to the opposite side of the
skull where it became imbedded (S. C. p. 99). The
other bullet entered a space one-half inch immedi-
ately above the left collar bone, taking a slight
downward and inward course, shattered the collar
bone and severed a large artery, causing a severe
hemorrhage in the left thoracic cavity. Both bul-
lets were removed by Dr. John S. Conroy, who per-
formed the post-mortem (S. C. pp. 99, 100). The de-
fendants, George H. Hildebrand and Jacob J. Cie-
miengo, were suspected of having committed the
murder in an attempt to rob the decedent. Hilde-
brand had previously been employed by Eilers and
Giemiengo had visited Hildebrand at Eilers” home
0N NUMErous Occasions.

Hildebrand and Ciemiengo were first questioned
by members of the State Police at the Columbus,
Jew Jersey, barracks, and finally admitted that they
iad murdered Herman Eilers, stating that they had
gore there for the purpose of robbing him, having
agreed in advance that they would kill him first.

oth defendants signed complete detailed confes-
sions of their participation in the murder (S. C. pp.

-163 and pp. 165-171). The confessions made by
’he defendants to the State Police were in the pres-
ence of each other. Subsequently, the defendants
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separately made further confessions to Ellis H Par-
ker, Chief of County Detectives of Burlington Coun
ty, and Howard Eastwood, Prosecutor of the Pleas,
of their having murdered Herman Eilers, which
confessions were taken down stenographically by
Anna E. Bading, Secretary to Detective Parker (S C
pp. 220-237).

Ciemiengo, both in his confession to the State Po-
lice and to County Detective Parker, admitted that
he fired three shots at Eilers, two of which struck his
body and the other going wild. Hildebrand admit-
ted that he and Ciemiengo talked over their plan to
rob and murder Eilers that evening on their way
to Eilers’ home, that he knew that Ciemiengo had the
revolver, saw him draw it and fire three shots at
Eilers; thereupon he, Hildebrand, went through
Eilers’ pockets after he had fallen to the floor from
the gunshot wounds inflicted upon him by Cemien-
go, but, finding no money, he and Ciemiengo then
hurriedly left the scene of their crime. The revol-
ver used in committing the crime was found at Ge-
miengo’s home with three empty shells in the cham+
ber thereof, which gun Ciemiengo and Hildebrand
identified in both of their confessions as having
been the gun that was used in committing the mur-
der of Herman Eilers. The bullets fired by Ciemien-
go were identified by Captain William A Jors,
of New York City, a ballistic expert, as having been
fired from the revolver identified as Ciemiengos
(S.C. p.208).

In addition to the two bullets removed by Dr. Con
roy from Eilers’ body, the third bullet was remove
by State Trooper Albert H. Welfare, from the wa
of a room adjoining that in which Eilers’ body was
found, shown by Exhibit S-20, attached to the State
of the Case (S. C. pp. 193, 194). Ciemiengo (S. Cp
315) and Hildebrand (S. C. p. 395) identified the re

volver alleged to have been used in murdering
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ers as the one they both identified to the State Po-
lice and Detective Parker when they made their con-
fessions of the murder to them. At the trial Cie-
miengo and Hildebrand repudiated both of the con-
fessions they had made, stating that the confessions
made by them to the State Police had been obtained
by force and threats, although they were unable to
give any reasonable explanation for the confessions
they made to Detective Parker and Prosecutor East-
wood (S. C pp. 314, 368 and 369).

ASSIGNMENTS OF ERROR AND
SPECIFICATIONS OF CAUSES FOR REVERSAL
NOT ARGUED, MUST BE CONSIDERED

AS ABANDONED

Plaintiffs-in-Error have failed to argue in their
brief Assignments of Error Nos. 4, 15 and 19, and
Specifications of Causes for Reversal Nos. 1, 5,16 and
). Therefore, under the decisions of our courts,
these Assignments of Error and Specifications of
Causes for Reversal must be considered as aban-
doned by the Plaintiffs-in-Error.

Assignments of Error, based on the rulings
o the trial Court in a criminal prosecution, not
argued nor referred to in the briefs of the Plain-
1 s—gl-Erro,;, will be considered to have been
abandoned.
State v. Marriner,
93 N. J. L. p. 273
108 Atl. Rep. p. 306
Affirmed 111 Atl. Rep. p. 688

State v. Collingswood Sewerage Co.
8 N. J. L. p. 567
89 Atl. Rep. p. 526
State v. Sebato,
91 N. J. L. p. 370
103 Atl. Rep. at p. 808
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POINT 1

NO ERROR WAS COMMITTED IN THE EXAM-
NATION OF THE STATE’S WITNESSES ARTHUR
S. THERRIEN AND WILLIAM MALSEED

Under sub-divisions A. and R. of Point 1 in the
Brief of the Plaintiffs-in-Error, it is contended that
the Court committed error in permitting the State
to cross-examine and impeach the credibility of two
of the State’s witnesses, Arthur S. Therrien and Wil-
liam Malseed. The error complained of is set forth
in Assignments of Error Nos. 1 and 2 and Specifica-
tions of Causes for Reversal Nos. 2 and 3. The emror
complained of should not be considered by the
Court, because neither the Assignments of Error nor
the Specifications of Causes for Reversal specify a
set out the particular testimony given by Therrien
and Malseed in connection with which error is al-
leged to have been committed and to which excep-
tion is taken by the Plaintiffs-in-Error. Our Couts
have always held that grounds of error or camses
for reversal must be definitely pointed out and spe-
cifically assigned, and that the evidence either a
milted or rejected must be specifically set forth in
the Assignment of Error or Specification of Cases
for Reversal; otherwise, it will not be considered y
the Court. By a reference to the Assignments of 1"
ror and Specifications of Causes for Reversal, it
be noted that they are very general in their state-
ments, making general assertions that the a
sought to cross-examine and impeach its own w
nesses, without setting out the particular testinio y
that was admitted tending to establish the a €8
error. Therefore, the error complained of sho
not be considered by the Court as grounds tor

versal.
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“Now, whether review is sought by assign-
ments of error on bills of exception or by
specifications of causes for reversal pursuant
to sections 136 and 137 of our Criminal Proced-
ure Act, the ground of error or causes for re-
versal must be definitely pointed out and as-
signed or specified with sufficient precision to
apprise the Court and ogposmg counsel of the
injury complained of. State v. Herron, 77 N.
J. Law, 523, 71 A. 274; State v. McCormack, 93
N J. Law, 287, 107 A. 475, affirmed 94 N. J. Law
3&12, 81?())9 A 925; State v. Lewis (N. J. Sup.) 121

State v. Schultz,
2 N. J. Misc. Rep. 1027
126 Atl. Rep. 443

State v. Maurone,
7 N. J. Misc. Rep. 473
146 Atl. Rep. 50

State v. Herron,

77 N. J. L. 523
71 Atl. Rep. 274

However, in arguing the.question of alleged error,
the State did not endeavor to impeach either of the
witnesses Therrien or Malseed. The Prosecutor of
t e Pleas, upon examining both of these witnesses,
stated to the Court that he was surprised at the an-
swers given by them in response to his questions
concerning the blood that these two witnesses ob-
served on the face of the victim. Both witnesses
s ated that they did not see the blood running down
die decedent’s face (S. C. p. 79 and S. C, p. 89). The

rosecutor stated to the Court that this testimony
\as unexpected and surprising to him, as it was con-
irary to previous statements made by these witness-
ed °n 6 Police when they had questioned them
s or y after the discovery of the murder (S. G pp.
Pand &0, and S. C pp. 89 and 90).
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There was no error committed when the Court al-
lowed the Prosecutor to question the witnesses con-
cerning the contradictory statements they made o
the witness stand and as made by them in their sign-
ed statements to the State Police. Our courts have re-
peatedly held that it is within the discretion of the
Court to permit examination of this character,
when the State is surprised by the testimony given,
and no error can be charged if the Court in its dis-
cretion permits such examination to be made con
cerning such contradictory statements. The case of
State v. Brunet, 8 N. J. L. p. 414, cited by Plaintiffs-
in-Error is not in point. The written statements of
the two witnesses Therrien and Malseed were not
offered in evidence and were only used in question-
ing them as to the contradictory statements made by
them concerning the blood on the victim’s face.

“The trial Court may permit a party to cross-
examine his own witness, where I?e 1S unwilling
and the party offering such witness has been
surprised thereby.”

State v. Lewis,
86 A. 1103
84 N.J L. 417

affirming judgment (Sup. 1912)
& g83 A 6(92 P
83 N. J. L. 161

“In prosecution for murder, overruling ob-
jection to prosecutor’s attempt to cross-examine

is own witness, brother-in-law of accused, was
not error, when his testimony was asserted o
be, and was regarded by trial judge, as surprise
to prosecutor; such question being one res1 g
within sound discretion of trial judge.

State v. Genese,
130 A. o4
102N. J. L. 134
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State v. Bassone
19 N. J. L. 176
160 Atl. Rep. at p. 393 (4)

State v. Johnson,
73N.J. L. 199
63 Atl. Rep. at p. 13

POINT 2

THERE WAS NO ERROR IN THE COURT’S
REFUSAL TO PERMIT DR. JOHN S. CONROY
TO ANSWER A QUESTION

Plaintiffs-in-Error alleged that the Court erred in
refusing to permit the witness Dr. John S. Conroy
to answer the following question:

‘Q But it was a part of the body which was or-
dinarily clothed 7’ (S. C. p. 106).

The Court was correct in its ruling when it re-
fused to permit, over the Prosecutor’s objection, Dr.
Conroy to answer said question. When Dr. Conroy
examined the victim’s body the clothing had been
removed and the body was entirely nude. Dr. Con-
roy never saw the body of the victim as he was
clothed at the time of the murder (S. C. pp. 107,108).
Therefore, it was highly improper for Dr. Conroy to
testify that the bullet wound just above the left
cavicle was on a part of the body which was ordi-
narily clothed. However, the Court’s ruling, even if
jrroneous, was harmless, as several photographs of

ie victim, showing the manner in which he was
cot ed at the time of the discovery of his body, were
? e “n evidence by the State, and the jury had the

ene it of these photographs during its consideration
o the case. One of the Ehotographs, Exhibit S-3, is
attached to the State of the Case.

Noew Jersey State Library
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In addition, Captain William A. Jones (S. C pp.
217, 218), testified concerning his opinion as to pow-
der burns around the area of the entrance of the
wound above the left shoulder-blade, and the ex-
tent of powder burns if fired at a man who had a
shirt on. Consequently, the alleged error, if any,
was harmless. Plaintiffs-in-Error argue that it be-
came vital to have this question answered by Dx.
Conroy because it was important to determine
whether or not the weapon was held against the
body of the deceased at the time it was fired, which,
if true, was contended to be contradictory to the
alleged statement of Cicmiengo. However, a refer-
ence to Ciemiengo’s confession (S. C p. 162) states
that he fired the shots at Eilers within three feet of
him. Ciemiengo, upon cross-examination (S. C p.
347), stated that he was five feet eleven and a half
inches in height, and upon being required to stand
three feet away from the Prosecutor with the gun in
question pointed at the Prosecutor, it brought the
end of the barrel of the revolver within a very few
inches of where it must have been when he fired
same at Herman Eilers (S. C. pp. 349, 350), so that
unquestionably there would have been powder
marks or powder burns on Eilers’ body with the
gun being fired at him at that close range.

Our courts have held that erroneous rulings of
the Court are not grounds for reversal unless the de-
fendant has suffered manifest wrong or injury.

“It must be borne in mind also that not only
our sense of enlightened justice but the rnandate
of the leﬁlslature requlres that no rer
should ad upon such grounds unless the de—
fendants have suffered manifest wrong or in-
jury. Criminal Procedure Act 1898 No. 13b.

State v. Juliano,
103N. J. L. 663
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“(@6,7) The next point is that the judge com-
mitted (}i)rejudlclal error in the exclusion of evi-
dence during the examination of the defend-
ant b{l his own counsel. We incline to think
that there was no legal error, but we are clear
that, if there was, it was not prejudicial to the
defendant. If the evidence, which is the subject-
matter of Assignment No. 2, was offered for the

ose announced at the trial of showing that
the defendant did not procure the ring which
he and the decedent went to the jeweler to pur-
chase, its exclusion was not prejudicial to the
defendant, and therefore will not lead to a re-
versal of the judgment. State v. McDonald, 89
N J. Law, 421, 9 A. 128, affirmed, 91 N. J. Law,
233, 103 A 165; State v. Jayson, 94 N. J. Law,
467, 111 A. 7, State v. Grace, 98 N. J. Law, 341,
119 A 767. If, on the other hand, as seems to be
suggested now, the excluded evidence was of-
fered to show defendant’s purpose to buy a ring
for the decedent from which a friendly feeling
at that time might be inferred, its exclusion was
not prejudicial to the defendant because the de-
fendant was_afterwards permitted to testify in
effect to having had that purpose on that™ oc-
casion. No prejudicial error results from sus-
taining an objection to a question put to the de-
fendant, where later during his examination he
E%%Hmtted to testify in effect to the fact sought
to'be proved.
State v. Fuersten.
103 N. J. L. 383
135 Atl. Rep. at pp. 896, 897

POINT 3

NO ERROR WAS COMMITTED BY THE COURT
IN ADMITTING TESTIMONY OF WITNESS,
JAMES BARTON

Plaintiffs-in-Error argue that the Court erred in
Permitting witness James Barton to answer ques-
1ns as to Barton’s observations on previous oc-
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casions when he delivered mail to decedent, at
which time he found the previous day’s mail in the
box and delivered it to decedent at the same tine
he delivered that particular day’s mail. On coss-
examination of Police Officer George Griffith, coun
sel for Plaintiffs-in-Error brought out the fact that
when Griffith arrived at the scene of the murder he
found and removed from the mail box outside of
decedent’s home that day’s newspaper, which had
been left there by the mail carrier, James Barton (S
C. pp. 121, 122, and S. C. pp. 127, 128). The State
was entitled to prove that on other occasions the de-
cedent had failed to remove his mail from the letter
box outside of his house, in order to overcome the
inference the Plaintiffs-in-Error sought to leave by
Police Officer Griffith’s testimony. The admission
of this testimony was harmless and was properly
admitted to establish the decedent’s habits in this
respect.. In addition to which, there was other tes-
timony by Barton of a similar nature to which mo
objection was made and no error is assigned as a
ground for reversal (S. G pp. 130 and 131). In fact,
both counsel for the defendants questioned the wit-
ness Barton concerning the habits of the decedent
getting mail delivered by the witness Barton to de-
cedent’s home.

POINT 4

NO ERROR WAS COMMITTED BY THE CGOURT
IN THE ADMISSION IN EVIDENCE OF
DEFENDANTS’ CONFESSIONS

Under Point 4 of the Brief of Plaintiffs-in-Error,
it i1s argued that the Court committed error in a
mitting in evidence confessions of the defendans
Assignments of Errors Nos. 6, 7, 8, 9, 10 and 1»
Specifications of Causes for Reversal Nos. 7,8 » »
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11 and 12 are argued together by the Plaintiffs-in-
Error. A reference to the Assignments of Errors
and Specifications of Causes for Reversal in ques-
tion will reveal that they are very general in their
nature and do not specifically set out what particu-
lar statements they allege were erroneously admit-
ted in evidence. However, it would appear from the
Brief of the Plaintiffs-in-Error reference is made to
the confessions given by both defendants to the
State Police at the barracks at Columbus, New Jer-
sey, on the morning of October 8th, 1935 (S. G pp.
156-163 and pp. 165-171), and to Chief of Detectives
Parker and Prosecutor Eastwood, at the Court House
on the morning of October 9th, 1935, taken down
%%ographically by Anna E Bading (S. C. pp. 220-

The principal argument advanced by the Plain-
tiffs-in-Error, that the Court committed error in ad-
mitting the confessions made to the State Police,
is that these confessions were not voluntary and
were obtained as a result of force and threats.
However, a careful examination of the testimony
of the State Police who were present when the con-
fessions were made clearly shows that no threats or
violence of any kind were used against either of the
defendants. (See testimony of Andrew Zapolsky, S.
E pp. 143-153). Prior to the confessions made to the
State Police being admitted in evidence the Court
allowed Mr. Hillman and Mr. Heilbron, respective
counsel for the defendants, to cross-examine the wit-
ness Andrew Zapolsky, to ascertain the facts and cir-
cumstances under which these confessions were ob-
tained from the defendants.

Notwithstanding a rigid examination by both
counsel, no testimony whatever was adduced from
~apolsky which in any sense indicated that the con-
essions were obtained by any threats, force or
promises made to or against the defendants. On the
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contrary, Zapolsky’s testimony revealed that while,
prior to the confessions being made, the two defend-
ants were questioned at intervals, there was no evi-
dence to justify the statement that they were con
tinuously “grilled” for several hours. In fact, ac
cording to Zapolsky (S. C. p. 154), prior to the con
fessions, as much as an hour or an hour and a half
intervened when the defendants were not being
questioned at all. Before the Court admitted in
evidence the confessions made to the State Police,
Plaintiffs-in-Error offered no testimony whatever to
show that the confessions were obtained by force,
threats or promises, although they were given an op-
portunity to do so by the Court (S. C p. 153). The
testimony of the witness Zapolsky clearly establish-
ed that both defendants were properly warned of the
crime with which they were charged, that if they
cared to make any statement it must be voluntary,
of their own free will and accord, and might be used
against them, and that no promises nor threats o
force of any kind were used in obtaining said oo+
fessions. The confessions made to the State Police
were made by the defendants in the presence of each
other (S. C. p. 156, and S. C. p. 166). The state-
ments were taken down on the typewriter from the
lips of the defendants and subsequently both de-
fendants signed each page of their respective con
fessions (S. G pp. 153, 155, 165).

In view of the testimony of Andrew Zapolsky that
the confessions made to the State Police were vol-
untary, made after a proper warning and without
any application of force, threats or violence, and the
defendants offering absolutely no evidence to prove
that said confessions were obtained by force, threats
or violence, the Court in its discretion, properly a
mitted said confessions in evidence.
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“However, as early as State v. Brooks, 30 N. J.
Law, 356, at paﬁe 364, the Supreme Court took
the view that the admissibility of confessions
was a question for the Court, and that the Court
admits or rejects the confession after weighing
the evidence upon the question of its voluntari-
ness. The weight that the jury is to give to the
confession is another matter and depends upon
their belief in the truthfulness thereof.

“The later decisions of our courts make it per-
fecr;[}y clear that the admission in evidence of a
confession, where there is an objection inter-

sed that the same was not voluntary, presents
a fact solely for the trial Court, which is not re-
viewable on error, if there be any legal evi-
dence to support the finding of the Court. State
v. Youn N. J. Law, 223, 227, 228, 51 A. 939;
State v. Hernia, 68 N. J. Law, 299, 302, 53 A. 85;
State v. MacQueen, 69 N. J. Law, 522, 524, 55 A.
1006; State v. Monich, 74 N. J. Law, 522, 526, 64
A 1016; State v. Kwiatkowski, 83 N. J. Law, 655,
& A 209; State v. Dolan, 8 N. J. Law, 195, 90 A.
éggé}; State v. Murphy, 87 N. J. Law, 525, 94 A.

State v. Compo,
108 N. J. L. p. 499
158 Atl. Rep. at p. 542

‘The admission of a confession of the defend-
ant in evidence in a criminal case depends up-
on whether it was voluntarily made, which is a

estion for the Court alone to decide; and, if

e Court decides adversely to the defendant
the confession is admitted, and error ass1gneci

State v. Yarrow,
104 N. J. L. p. 513
141 Atl. Rep. p. 85

State v. Favorita,
1I5N. J. L. p. 197
178 Atl. Rep. p. 765

15
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State v. Locicero,
Misc. Rep. 837
175 Atl. Rep.

Affirmed by Court of Errors and Appeals,
( Y 115 N. J. L. 208
178 Atl. Rep. 770)

In addition to the confession made by the defend-
ants to the State Police, Plaintiffs-in-Error also al-
lege error in connection with the confessions made
by the defendants to Chief of Detectives Ellis H
Parker and Prosecutor Eastwood (S. C. pp. 20-238).
Plaintiffs-in-Error fail to argue that these confes-
sions were obtained through any threats or prom-
ises. The only argument advanced in support of
their contention that error was committed by the
Court in admitting these confessions is that the first
confessions made to the State Police were obtained
by means of threats and promises, and the presump-
tion is that the subsequent confessions to Mr. Par-
ker were made as the result of the same influence,
and that such presumption was not overcome by the
State. There is no evidence to support the conten-
tion that the first confessions were obtained by
threats and promises and certainly the second con
fessions were undoubtedly proven to have been o
tained without the least suggestion of there having
been any threats or promises; in fact, the later con
fessions were without doubt voluntarily made, a er
proper warning given to the defendants.

The defendant Ciemiengo testified (S. C pp. 31.
314) that he did not know why he had made e
confession to Mr. Parker, except that he was all ex-
cited. (Also S. C pp. 343, 344). Defendant Hilde-
brand testified that he did not know why e
made his confession to Mr. Parker and r.
wood (S. C. pp. 368, 369). Hildebrand also admitt
that no promises or threats were made to im

2
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that he was duly warned that any statement he made
to M. Parker and Mr. Eastwood must be voluntary
(S C pp. 391, 392). Hildebrand also admitted that

at the time he made his later confession there was

nothing to prevent him from making a voluntary
statement (S. C. p. 393).

“(7) The sixth point is that ‘it was error for
the trial Court to permit the witness LoPresti to
relate an alleged confession by the defendant.’
We find no error here. This confession was
made to a police officer several hours after the
confession taken down by the stenographer,
hereinbefore referred to, was made and com-
pleted. The sole objection urged to the admis-
sion of the later confession now in question is
that Proof of the prior confession precluded the
proof of a later confession made several hours
afterwards. But that argument is fallacious.
The fact that the accused made a confession
which was taken down by a stenographer does
not render incompetent oral evidence by the
state of another confession made at another
g’%r‘n State v. Wells, 1 N. J. Law, 424,1 Am. Dec.

State v. Favorito,
115 N. J. L. 197
178 Atl. Rep, at p. 768

POINT 5

NO ERROR WAS COMMITTED IN COURT’S
REFUSAL TO PERMIT WITNESS ANDREW
ZAPOLSKY TO TESTIFY CONCERNING
INTERIOR OF HOUSE

No error was committed by the Court when it re-
used to permit the witness Andrew Zapolsky to tes-
ly concerning the interior of decedent’s house,

juc refusal by the Court was a proper ruling, as

e witness was being cross-examined at the time,
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and was based on the fact that the witness had not
testified concerning the interior of the decedent’s
house on direct examination (S. C. pp. 172,173). In
addition, the error, if any, was harmless, as there
was ample other testimony concerning the interior
of decedent’s home. In fact, several photographs
were offered in evidence by the State, two of which
are attached to the State of the Case, showing the in-
terior of the room in which the decedent’s body was
found. The witness Arthur S. Therrien (S. C p. &),
William Malseed (S. C. pp. 91, 92 and 94), Trooper
Francis Caisse (S. C. pp. 190, 191) and William K
Sampson (S. C. p. 250), all testified to the conditions
of the interior of the house when they arrived there
shortly after the discovery of the decedent’s body.

POINT 6

THE COURT DID NOT COMMIT ERROR IN
REFUSING TO PERMIT WITNESS ANDREW
ZAPOLSKY TO TESTIFY AS TO
INQUIRY MADE BY HIM

The error complained of by Plaintiffs-in-Error
deals with the questioning of Blanche Anna Ge
miengo, sister of defendant Jacob J. Ciemiengo. e
Court properly refused to permit the witness Zapo
sky to answer the question:

And you went down there and you questioned
her did you not, as to where Ciemiengo was on Sun+
da_ly night?” i

he State was not bound, nor could it be boun ,
by any conversations Zapolsky had with Mss
miengo. It was also improper cross-examination,
the witness had not been questioned on direc &
amination concerning any such conversation, n
dition, the Court’s refusal to permit that questlon

Vwx o cAiTororl »* ’1 o/>rtnontlv
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direct examination of Miss Ciemiengo, when she tes-
tified for the defendant (S. C. p. 407), she stated that
the State Police questioned her concerning her
brother’s whereabouts on Sunday night, the evening

preceding the alleged murder.

POINT 7

THERE WAS NO ERROR IN ADMISSION OF
TESTIMONY OF WILLIAM N. RICHARDSON

The specific testimony of William N. Richardson,
awitness offered by the State, to which exception is
taken and in connection with which error is assign-
ed, is not properly set out by the Plaintiffs-in-Error
mtheir Assignments of Error No. 14, and Specifica-
tions of Causes for Reversal No. 15. However, it is
respectfully submitted that the Court committed no
error in permitting Richardson to testify concerning
the visit he had made in the company of defendant
Ciemiengo, about three months prior to the alleged
murder. It was merely corroborative of the statement
lo the same effect made by the defendant Ciemiengo
in his confession to the State Police (S. C. p. 161).
In addition to which defendant Ciemiengo testified
(S C pp. 318 and 348) that he had made such a vis-
it with Mr. Richardson to Eilers’ home, to get a

wenty Dollar bill changed, at which time he saw
quite a roll of money in Mr. Eilers’ possession. No
° jection is made by Plaintiffs-in-Error to Ciemien-
gos testimony to that effect and no error is assigned
m connection therewith. Consequently, the admis-
sion of Richardson’s testimony was harmless.
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POINT 8

NO ERROR WAS COMMITTED RY COURT IN
STRIKING OUT ANSWER OF WITNESS
WILLIAM K. SAMPSON TO QUESTION

Plaintiffs-in-Error argue that the Court erred in
striking out answer given by defense witness Wil-
liam K. Sampson, to question concerning appear-
ance of decedent’s poultry, when Sampson an
swered “Yes, sir” to question: “How did they appear,
(referring to poultry) hungry or not?” The question
was answered by the witness while the Prosecutor
of the Pleas was making an objection to the ques-
tion, and, upon motion, the Court ordered the answer
stricken out. The question was obviously one that
called for a conclusion and was properly stricken
out by the Court. In addition to which there was
ample other evidence concerning the condition of
decedent’s poultry.

POINT 9

NO ERROR WAS COMMITTED RY THE COURT
IN PERMITTING WITNESS JOHN F. MOLLER
TO ANSWER QUESTION

The witness John F. Moller was produced by the
defense and testified as to the reputation of the de-
fendants for peace and good order. The Prosecu-
tor, in his cross-examination of the witness, proper
ly asked him the question concerning the defendan
Ciemiengo: “Did anybody ever tell you that he was
charged with stealing things from different peop e.
The State was entitled to test the witness knowle g
of the reputation of the defendants. I think it can
be argued, without fear of contradiction, that a per
son’s reputation is what other people say about lin-
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Therefore, the State was entitled, in cross-examining
the witness, to find out whether he had ever heard
anyone say anything concerning the defendant’s rep-
utation, in order to test the credibility of the witness.
The State was entitled to call the witness’ attention
to specific matters dealing with the defendant’s repu-
tation. In addition to which, no harm was done the
defendant by the Court permitting the witness to an-
swer said question, as the witness answered that no-
body ever told him that Ciemiengo was charged with
stealing (S. C. p. 287).

“On cross-examination, but not on direct ex-
amination, a character witness may testify as to
rumors.”

16 Corpus Juris, p. 583

State v. Baldanzo, 148 Atl. Rep. 727
POINT 10

NO ERROR WAS COMMITTED IN COMPELLING
DEFENDANT CIEMIENGO TO ANSWER
QUESTION

Plaintiffs-in-Error argue that the Court commit-
ted error in requiring the defendant Jacob J. Gie-
miengo to answer a question alleged to have been
asked him by his mother on the night of the murder,
when the State Trooper came to take Ciemiengo for
questioning, the question being in part, “Didn’t she
say, Now, what trouble have you been in again, have
you been stealing again?’” In asking this question
the State was not attempting to show that the de-
fendant had been guilty of some other offenses.

he purpose was to bring out the conversation had
at the defendant’s home when the Trooper went
t ere for him. The defendant Ciemiengo had testi-
Jed concerning this conversation and the State was
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certainly entitled to have all of the conversation thai
took place at the time (S. C. p. 307).

POINT 11.

THE COURT DID NOT DIRECT VERDICT
AGAINST DEFENDANTS

In Assignments of Error No. 20 and Specifications
of Causes for Reversal No. 21, Plaintiffs-in-Error al-
lege the Court erred in charging the jury that if
they were satisfied beyond a reasonable doubt, that
the defendants were engaged in perpetrating or at-
tempting to perpetrate a robbery, and while so do-
ing killed the deceased, they should return a ver-
dict of murder in the first degree. The Court’s
charge on this question was undoubtedly in strict
conformity with the law. Section 107 of the Grines
Act, Volume 2, Compiled Statutes, page 1780, pro-
vides as follows:

“Murder which shall be committed in per-
getratmg or attemgtlng to perpetrate any arson,
urglary, rape, robbery, or sodomy, shall be
murder in the first degree.”

It cannot be denied that the theory of the states
case was that the defendants were perpetrating a
robbery upon the decedent and in connection there-
with killed him. Under the evidence and the stat-
ute hereinabove cited, if the jury were satisfied from
the evidence beyond a reasonable doubt, that the
State had borne the burden of establishing the guilt
of the defendants beyond a reasonable doubt, then
there was only one verdict they could return against
them, viz: murder in the first degree. The argumen
of Plaintiffs-in-Error is that this part of the Courts
charge precluded the jury from finding a verdict o
guilty of murder in the second degree or of man
slaughter. Such a verdict, under the circumstances,
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would have been clearly improper. The defendants
were either guilty of murder in the first degree or
they should have been acquitted. They could not
have been convicted of any crime less than first de-
gree murder.

“There is still another answer to this conten-
tion: It is that the Crimes Act (Comp. Stat. p.
179, No. 106) makes murder which shall be
committed in Eerpetratmg or attempting to per-
petrate any robbery (and certain otner offenses)
murder in the first degree; and this provision is
repeated Id. p. 1780, No. 107, in which the de-
grees of murder are defined. These provisions
of our criminal law are so inexorable ttiat, if two
persons agree to rob another (as in this case),
and one strikes a blow that results in the death
ol the victim both are guilty. Roesel v. State, 62
N J. Law, 216, 222, 41 AtL 408. These statutory
enactments are but declaratory of the common
law. See 4 Bl. Com. 200. While insanity is a
defense to any murder, nevertheless a homicide
committed in” the perpetration of robbery, if
murder at all, is by the statute made murder in
the first degree; and, as the evidence in this case
justified the conviction of the prisoner, who was
engaésed in robbery, of the crime of murder in
the first degree, the jury could not have reduced
the grade of the homicide to murder in the sec-
ond degree. The trial judge was therefore right
in refusing to charge the instruction requested
by the defendant.”

State v. James,
96 N. J. L. 132
114 Atl. Rep. at p. 561

. Carlino was guilty, therefore, of murder as
cfilled i SBEHOR 100 of tHe ©wmms Aef. The
jury ascertained under section 107 that was mur-
er in the first degree, as it must have been un-
Gm\r c¢?ns’ruction of section 106. )
1. ', We think the judge was quite right in
e mg the jury that their verdict must be either
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murder in the first degree or an acquittal. We
find no other point in the case that it is neces-
sary to consider.”

State v. Carlino,
98 N. J. L. 9
118 Atl. Rep. at p. 787

In the case of State v. Gimbel, 151 Atl. Rep. at p
758, in which case the opinion of the Court was de-
livered by Chancellor Walker, the trial Court’s
charge concerning the degree of murder alleged to
have been committed by the defendant is set aut
verbatim, viz:

“2. ‘In view of the testimony that this murder
was committed in the perpetration of a rob-
bery, the defendant is either guilty of murder
in the first degree or he is not guilty. As I said
to you a moment ago, if you believe the testi-
mony of the State’s witnesses, which testimony
i1s uncontradicted, that the defendant Gimbel
held up and robbed this grocery store and ran
away, and in the course of being pursued shot
and killed Paul Bohrer, he is guilty of murder in
the first degree.””

In deciding this case the Court held that there was
no error in the Court’s charge respecting the degree
of murder committed. The defendant was convict-
ed of first degree murder, alleged to have been com
mitted in the attempt to perpetrate a robbery, and,
therefore, properly held that the Court’s instruction
was correct and that the defendant was properly
convicted of first degree murder, and that he coul
not have been convicted of any lesser degree.

“The trial judge, mentioning the statute, it is
true, and quoting section 131 1n part, proceede
to instruct the jury as follows: “If, therefore, t e
defendant by night wilfully and maliciousy
broke and entered the Lindbergh dwelling house
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with intent to steal the child and its clothing
and to commit a battery on the child, he com-
mitted a burglary; and if the murder was com-
mitted in perpetrating a burglary, it is murder in
the first degree.””

State v. Hauptmann, 180 Atl. Rep. 818, 819

The Court in re: State v. Hauptmann, id., held
that the foregoing instruction of the Court concern-
ing the degree of murder committed, based on the
testimony, if the jury believed the State’s testimony
beyond a reasonable doubt, was an entirely prop-
er charge, and did not invade the province of the
jury in deciding the guilt or innocence of the de-
fendant and the degree of the crime itself. Justice
Parker who rendered the opinion for the Court in
the Hauptmann case, further stated:

“The rule stated in the text of 29 G J. 1107,
and which for present purposes we approve,
%;es somewhat farther, saying: ‘A murder may

committed in the perpetration of a felony,
although it does not take place until after the
felony itself has been technically completed, if
the homicide is committed within the res get-
tee of the felony.” This seems to be the rule ap-
plied, if not stated in this language, in our cases
above cited, and indeed conceded by counsel for
defendant in moving for a directed acquittal
when the State’s evidence was in. The conces-
sion was limited to a situation involving grand
larceny at common law, but we have already
dealt with that matter. Applying it to the case
at bar, we think that the (fury were clearly en-
titled to find that the child was killed while the
burglar’ was still on the Lindbergh premises;
and, 1f so, the homicide would be murder in the
hrst degree under sections 106 and 107, supra.”

State v. Hauptmann, 180 Atl. Rep. 820
State v. Giampetro, 150 Atl. Rep. 369
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State v. Fearce,
113 N. J. L. 155
172 Atl. Rep. 576

State v. Mowser,
92 N. J. L. 474
106 Atl. Rep. 416

The Court did not direct the jury to return a ver-
dict in that portion of the charge to which exception
has been taken by the Plaintiffs-in-Error, nor did
the Court invade the province of the jury in any re-
spect whatsoever. It will be noted that the Court
instructed the jury that, if they were satisfied by the
evidence beyond a reasonable doubt that the de-
fendants were engaged in perpetrating or attempting
to perpetrate a robbery, and while so doing killed the
deceased, then they should return a verdict of mur-
der in the first degree. This instruction left the mat-
ter entirely in the judgment of the jury to decide the
facts, and to determine whether the crime alleged to
have been committed by the Plaintiffs-in-Error came
within the limits of the Court’s instruction. In ad-
dition to which, the Court specifically instructed the
jury that they were the sole judges of the facts and
they should disregard any statements made by the
Court or counsel, and rely upon their own recollec-
tion of the testimony adduced in the case, so that at
no time did the Court take the case from the jury
when the Court delivered its charge.

POINT 12

COURT DID NOT ERR IN COMMENTS MADE
UPON TESTIMONY OF WITNESS
CAPTAIN WILLIAM A. JONES

Plaintiffs-in-Error allege that the Court committed
error in that part of its charge commenting upon t e



Brief of Defendant-in-Error 27

testimony of Captain William A. Jones, a ballistic
expert (S. C pp. 203-208), when the Court charged
the jury, “There has been testimony offered in this
case by witnesses who are known as experts. [ refer
particularly to one witness, Captain Jones, a bal-
listic expert. The testimony of experts such as this
gentleman, on a subject so little known to the pub-
lic, is entitled to great respect.” This error is al-
leged in Assignments of Error No. 21 and Specifica-
tions of Causes for Reversal No. 22.

Plaintiffs-in-Error argue that the Court improper-
ly singled out the testimony of Captain Jones and un-
duly stressed its opinion concerning its weight and
value. Captain Jones qualified as a ballistic expert,
establishing the fact that he had been pursuing work
of that kind first with the New York City Police De-
partment for thirty-two years and since 1919 he had
specialized entirely in the field of ballistics (S. C. pp.
203-205). Captain Jones further testified that he
had made an examination of the three bullets fired
from the gun alleged to have been used in commit-
ting the murder and positively identified two of the
bullets taken from the decedent’s body as having
been fired from a 22-calibre revolver, admitted by
the defendant Ciemiengo as his property, and stated
that the third bullet, which had been removed from
the wall of the decedent’s home, had split and dis-
torted so that he could not make a satisfactory ex-
amination thereof (S. C. pp. 207, 208). On cross-ex-
amination counsel for the Plaintiffs-in-Error were
unable to shake Captain Jones in the testimony he
iad given identifying the gun and bullets in question.

nder Point 12 of the Brief of Plaintiffs-in-Error
it is argued that Captain Jones signally failed to pro-
uce the microscopic instrument which he testified

e had used in the examination of the bullets. This
satement is incorrect, as Captain Jones had the
microscopic instrument with him on the witness
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stand and offered to demonstrate it to Mr. Hillman,
counsel for defendant Ciemiengo, during his cross-
examination (S. C. p. 213). The offer was nmade
when Mr. Hillman, asking the following questions, to
which the following answers were given (S. C p
213) :

“Q  That is the way you demonstrate it? A

Yes, sir. ) L

. There is no other way of checking it up?
A. T would be perfectly willing to catch it right
here.

. [ am not asking you that, Captain. I say,
that is the only way you check it up? A Yes,
sir.”

Our courts have repeatedly held that it is perfect-
ly proper for the trial Judge, in its charge to the
jury, to comment upon the impression that any ar
all of the testimony has made upon the Court; and,
in fact, that it is the duty of the Court, in order that
justice may be done, to make such comment that the
jury may have the benefit of the Court’s impression
of the evidence, so long as the province of the jury
to decide the issues is not taken away.

In the case of State v. Spencer, 21 N. J. L. at pp-
208 and 209, the charge of Chief Justice Hornblower,
who presided at the trial, is set out. In that case the
Chief Justice singled out and commented upon the
testimony of the medical men, as follows:

“The evidence of competent medical men,
who have had frequent opportunities of observ-
ing him about the time in question, especially i
they have been in attendance upon, or have vis-
ited him with a view to probe the state ol 1
mind, is entitled to very great consideration,
has always been held, that medical men may £V
their opinions in evidence. These are away
valuable, and more or less so according to
opportunities of observing the accused a,
«bout the time of the act complained of.



Brief of Defendant-in-Error 29

In the case of State v. Herron, 71 Atl. Rep. 274, 77
N J. L at p. 526, the Court again upheld the rule
that the trial judge properly commented upon the
testimony of medical experts, approving the com-
ments made by Chief Justice Hornblower in case of
State v. Spencer, id. Justice Swayze, who wrote the
opinion in this case, held as fdllows:

~ “The stress of the argument for the Plaintiff-
in-Error was directed to the comments made by
the trial judge upon the testimony, particular-
ly the testimony of the medical experts, as to the
prisoner’s mental condition. It is enough to sa
that these comments were within the latitude al-
lowed by our decisions. We think his comments
were justified by. what was said by Chief Justice
Hornblower in State v. Spencer, 1 Zab. 196, 208,
and b¥ this court in Winters v. State, 32 Vroom
613, 617. The facts in issue as to the insanity of
the prisoner and as to his guilt upon the evi-
dence were fairly left to the jury. Where that
is done it is the province of the trial judge to
comment upon the evidence. Donnelly v. State,
2 Dutcher 463; Engel v. State, 21 Vroom 272;
State v. Hummer, 44 Id. 714.”

In State v. Hauptmann, 180 Atl. Rep. at page 822,
the Court, in passing upon an exception to the lan-
guage of the Court’s charge on the subject of hand-
writing experts’ evidence, again affirmed the rule
that it is competent for the trial Court to comment
upon the evidence or the testimony of any particu-
lar witness, holding as follows:

“(20-23) Point XI is based upon language of
the charge on the subject of expert evidence re-
specting the handwriting of letters claimed to
have been written by defendant. The language
of the charge is as follows: ‘A very important
Question in" the case is, Did the defendant
Hauptmann write the original ransom note
found on the window sill, and the other ransom
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notes which followed? Numerous experts in
handwriting have testified, after exhaustive ex-
amination of the ransom letters, and comparison
with genuine writings of the defendant, that the
defendant Hauptmann wrote every one of the
ransom notes, and Mr. Osborn, Senior, said that
conclusion was irresistible, unanswerable and
overwhelming. On the other hand, the defend-
ant denies that he wrote them, and a handwrit-
ing expert, called by him, so testified. And so the
tact becomes one for your determination. The
weight of the evidence to prove the genuineness
of handwriting is wholly for the jury.” The sen-
tence beginning Numerous experts’ and ending
with ‘overwhelming’ is selected for specific at-
tack, which seems to consist of the proposition
that the Court ‘unduly and erroneously empha-
sized the value and effect of handwriting testi-
mony by referring to and quoting from the testi-
mony of the elder M* Osborn’ (here following
the sentence in question). We fail to see in this
anything but legitimate comment.”

State v. Warac}zr,
72 Atl. Rep. 38

State v. QGrace.
98 N. J. L. 34l
119 Atl. Rep. 768

State v. Randall,
95 N. J. L. 452
113 Atl. Rep. 233

State v. Hummer,
73N.J. L. 714
65 Atl. Rep. 251
State v. Lﬁr]ons,
99 N. J. L. 301
122 Atl. Rep. 758

Donnelly v. State,
2%/ N. J. L. 463

Engle v. State,
50 N. J. L. 272
13 Atl. Rep. 604
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The only restriction imposed upon the Court in
commenting upon the evidence in its charge to the
jury is that the Court does not deprive the jury of its
prerogative to decide the issues of fact. In the in-
stant case the presiding judge, after commenting
upon the testimony of Captain Jones, (S. C. p. 420),
charged the jury that it was for them to say what
weight should be given to Captain Jones’ evidence.
In this connection the Court charged: “It must, how-
ever, be submitted to the judgment and considera-
tion of the jury, and must be weighed by you as part
of the evidence in connection with the other facts in
the case. The purpose of this testimony is to aid and
assist you, not to dominate or control you in the de-
cision of questions of fact.”

In State v. Hauptmann, id., the Court, passing up-
on the same question, held:

“(19) The brief under this point ignores one
of the most thoroughly settled rules in our New
Jersey jurisprudence. That rule is that ‘it is al-
ways the right and often the duty of a trial
Judge to comment on the evidence and give the
Jur%hls impressions of its weight and value, and
such comment is not assignable for error so long
as the ultimate decision on disputed facts is
}J)lamly left to the jury.” State v. Overton, 85 N.

. Law, 287, 88 A. 689.”

180 Atl. Rep. pp. 820, 821.

All of the cases cited by the Plaintiffs-dn-Error in
their brief under Point 12 are of courts of jurisdic-
tions other than New Jersey. New Jersey has very
definitely passed upon the right of the Court to com-
wient upon the evidence regardless of what other
jurisdictions may have done, as is amply proven by
t e decisions hereinabove cited.
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POINT 13

COURT DID NOT COMMIT ERROR IN ITS
CHARGE AS TO VERDICT JURY
MIGHT RETURN

The Plaintiffs-in-Error allege, in Assignments of
Error No. 22 and Specifications of Causes for Re-
versal No. 23, that the trial Court erred in charging
the jury as follows: “Your verdict shall be one of
three and as to each defendant individually, unless
your verdict shall be the same as to both; guilty of
murder in the first degree, guilty of murder in the
first degree with a recommendation of life imprison-
ment, or not guilty.” It can be stated, without fear
of contradiction, that the State’s theory and its en
tire case was intended to establish that Herman HI-
ers had been killed by the Plaintiffs-in-Error in their
attempt to perpetrate a robbery upon the decedent.
Therefore, under the decisions of our courts, as st
out in Point 11 of this brief, if the jury believed be-
yond a reasonable doubt, from all of the evidence in
the case, that the Plaintiffs-in-Error had killed Her-
man Eilers while attempting to rob him, no other
verdict than guilty of murder in the first degree
could have been returned. Therefore, the Courts
charge was entirely correct and in accord with the
decisions of our courts. To avoid repetition, atten-
tion of the Court is respectfully called to the cita-
tions in Point 11 of this brief.

The entire charge of the Court must be considered
in connection with this particular exception. If ref-
erence is made to other parts of the Court’s charge,
particularly that part appearing on pages 41 an
422 of the State of the Case, it will unquestionably
establish the fact that the Court properly charge
the jury on the matter of the possible verdict they
might return. The pertinent portion of the Courts

charge is as follows:
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“If according to the recollection of the jury,
the Court or counsel erred in its statement of
any evidence, whether disputed or undisputed
or assumed, or stated the existence or presence
in the case of evidence that is not actuallfy in the
case, not actually before the Court, the jury
should disregarc?l the recollection of the Court
and counsel and rely upon its own recollection,
and not upon the recollections of the Court or
counsel. You are the sole judges of the facts.
The statute further provides that in cases of
murder, that you shall announce when you come
into court the degree of which you find the de-
fendants guilty, or if you acquit, by finding
them not guilty. If you find that the defendants
or either one of them, was not at the scene of the
tragedy, nor there for the purpose of assisting
or perpetrating the crime of robbery, you shoul
acquit them or either of them.

“If on the other hand you find from the evi-
dence, and beyond a reasonable doubt, that the
defendants or either one of them, was at the
scene of the tragedy on the day in question for
the purpose of perpetrating or attempting to
perpetrate robbery, and in such perpetrating or
attempting to perpetrate robbery or in aiding or
abetting the commission of the same, killed the
deceased, then they or either of them or both of
diem are %uﬂty of murder in the first degree.
The Legislature of this State has passed a law
which permits a jury to fix the punishment, so if
you find that these defendants are guilty of mur-
der in the first degree, you have the right to rec-
ommend life imprisonment; it is not necessary
that you should find any extenuating circum-
stances at all, the law does not say that. The
Legislature says in any case of murder, it does
not make any difference how revolting or other-
wise it may be, the jury has the right to make a
recommendation that the defendants be im-
prisoned for life. If you make no such recom-
mendation when you come in, if you should find

e defendants fguilty of murder in the first de-
gree, then it will be the duty of the Court to exe-
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cute the sentence of the law, which is electrocu-
tion.

“Your verdict shall be one of three and as to
each defendant individually, unless your verdict
shall be the same as to both; guilty of murder in
the first degree, guilty of murder in the first de-
gree with a recommendation of life imprison-
ment, or not guilty.”

POINT 14

THE VERDICT WAS NOT AGAINST THE
WEIGHT OF EVIDENCE

Plaintiffs-in-Error argue that the verdict of the
jury was against the weight of evidence, and as-
sert in their brief that the State’s case was based en+
tirely upon alleged confessions extorted from the
defendants. This is not a true statement of the facts,
as may be very readily ascertained by examination
of the evidence. The confessions made by the do-
fendants were not obtained by force or threats, nor
were any promises made to them. Concerning the
confessions made by the defendants to the State Po-
lice, the Plaintiffs-in-Error offered absolutely no tes-
timony at the time the Court went into the question
as to whether the confessions were voluntary and ob-
tained without any fear, threats, force or promises,
although given an opportunity to do so by the Court
(S. C p. 153). The only evidence to support the
argument that these particular confessions were ob-
tained by threats was the testimony of the defend-
ants when they took the stand in their own behalf.

An examination of the testimony of both defend-
ants will show that the threats alleged to have been
made occurred several hours before their confes-
sions were taken down on the typewriter in the pres-
enee of each other (S. C. pp. 336 and 382), and bot
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defendants admitted that during the entire time that
their statements were being reduced to writing on
the typewriter, and when they signed them, abso-
lutely no threats, force or promises were made to or
against them by the State Police (S. C. pp. 338, 339,
385). These alleged threats were denied by the
State Police (S. C. pp. 410, 413). In view of the fact
that the defendants made other confessions and then
repudiated them on the witness stand proves how
unreliable their testimony was. Under the circum-
stances, it is reasonable to assume that no such
threats were ever made to them, and that the testi-
nony of the State Police that no such threats were
made is more nearly the truth.

In addition, how can the Plaintiffs-in-Error satis-
factorily explain away the confessions they made to
(hief of Detectives Parker and Prosecutor East-
wood, more than twenty-four hours after the confes-
sions given to the State Police? These later confes-
sions were made by each defendant separately, and
only Detective Parker, Prosecutor Eastwood and
the stenographer who took their statements were
present. It was also established by the testimony of
Detective Parker that at the time the defendants
made their confessions to him he had not seen, nor
did he know anything about the contents of the state-
nents taken the previous day by the State Police.
This fact is established by the testimony of Anna E.
Hading, who took down stenographically the de-
fendants’ confessions (S. C. pp. 238, 239), as well as
Hy the testimony of Chief Parker (S. C. p. 240).
Neither defendant could explain why he had made
almost identically the same confession to Detective

arker as that given to the State Police. Neither de-
endant attempted to assert that the confessions
made to Detective Parker were not voluntarily made
or they were obtained by the use of threats,
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force or promises. On the other hand, they ad
mitted that they were voluntarily made by them and
stated they did not know just why these later con-
fessions were made (S. C. pp. 313, 314), (S. C
343, 344), (S. C. pp. 368, 369), (S. C. pp. 391, 392,393).

The confessions made to the State Police were in
the presence of each other, when surely, if the state-
ments they made concerning the murder of decedent
were not true in any particular, they would have
immediately made that fact known. In fact, a ref-
erence to Ciemiengo’s statement will show that Ge-
miengo, in answering a question, turned to Hilde-
brand and asked him how long ago it was that they
first figured on getting some money from FEilers and
Hildebrand answered “Some time” (S. C pp. 15F
160). This, of itself, indicates the truthfulness of
their statements to the State Police and their guilt
in committing this crime.

The State’s case did not depend entirely upon the
confessions of the defendants. There was anple
corroborative proof that the defendants, and they
alone, attempted to rob Herman FEilers and killed
him in their attempt to carry out that act. The tes-
timony showed that Hildebrand had previously
worked for Herman Eilers (S. C. pp. 322 and 37~
374); that while he was employed there defendant
Ciemiengo frequently came there and they spent
time together with Eilers; that subsequent to Hilde-
brand’s leaving Eilers’ employ he and Ciemiengo oc-
casionally returned to Eilers’ home to visit him; that
they knew that Eilers lived alone and were familiar
with his habits, in fact, Ciemiengo only lived a short
distance from Mr. Eilers; that both defendants knew
that at times Eilers had quite substantial sums o
money which he carried on his person; that Ciemien-
go admitted that he had seen a roll of money in M.
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Eilers’ possession a few weeks prior to the commis-
sion of the crime and informed Hildebrand of that
fact (S. C pp. 318 and 348), which fact Hildebrand
admitted was true; that Giemiengo and Hildebrand
were at Eilers” home about an hour before the dis-
covery of his body (S. C. pp. 323, 324), although
when first questioned they both denied they had
been at Eilers” home the night of the murder (S. C
p-335), (S. C pp. 376, 377), (S. C. pp. 411, 412); that
Hildebrand denied, when questioned by the State
Police, that he had had anything to do with the mur-
der of Herman Eilers, until he was informed by the
State Police that Ciemiengo had made a statement
that both of them had killed Eilers in an attempt to
rob him (S. C p. 379), and even then Hildebrand
said he did not believe that Ciemiengo had made
any such statement and asked that he be taken to
Ciemiengo for the purpose of verifying the state-
ment made by the State Police to him (S. C. p. 380);
that Hildebrand was taken and confronted Ciemien-
g0, who then informed Hildebrand that he had made
a confession involving Hildebrand in the murder of
Eilers, and it was not until then Hildebrand admit-
ted his part in the crime (S. C. p. 381); that finally
when they did admit their presence at the scene of
the crime they stated they had gone there for the
purpose of borrowing some money to buy cigarettes,
although Hildebrand admitted that Ciemiengo had
enough tobacco and cigarette paper (S. C. p. 370)
to make sufficient cigarettes for both of them; that
they had made the trip to Eilers’ home to borrow
noney although it was several miles out of their
way, that Ciemiengo admitted that he had gone to
Hildebrand’s place of employment on the farm of

ugene R Scattergood to get him to go into Burling-
ton to buy some bread for his mother; that they left
t emain road from Scattergood’s farm to Burling-
ton and went out of their way several miles to reach
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Ellers’ home for the purpose mentioned (S. C p
371); that Ciemiengo when first questioned by the
State Police at his home denied that he had the gn
(S. C pp. 329, 330), although the Trooper informed
him he was searching for one; that Hildebrand de-
nied that he had a gun and denied that he had any
knowledge of Ciemiengo owning a gun; that Ge-
miengo only admitted that he had a gun after he had
been told by the State Police that Hildebrand had
finally admitted that Ciemiengo did possess a gn
(S. C. p% 332); that it was only then that Gemiengo
informed the State Police where it might be found
(S. C p. 332)); that the State Police found the gn
(S. C pp. 133, 134) where Ciemiengo informed them
it could be located, and when the gun was discov-
ered it was found to have been freshly fired (S. Cp
134) and contained three discharged shells (S C
134); that the gun was later identified by Ciemien-
go as his property, being a 22-calibre revolver; that
the number of bullets that were fired at the decedent
were three in number* two of which lodged in the de-
cedent’s body and were removed therefrom and the
third bullet was removed from the wall of deced-
ent’s home; that Ciemiengo identified the gun as the
one that he fired at decedent, admitting that he dis-
charged it three times, which admission was nade
not only to the New Jersey State Police but also to
Detective Parker and Prosecutor Eastwood; that de-
fendant Hildebrand also identified the gun as the
one he had seen Ciemiengo discharge at the deced-
ent, which admission was made by him to the State
Police, as well as to Detective Parker and Prosecutor
Eastwood; that both defendants identified said gn
when on the witness stand (S. C. pp. 315 and 39).

A careful reading of the confessions made by the
defendants, both to the State Police and to Detective
Parker, and a study of the testimony describing t e
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decedent’s home and the room where the murder
occurred (See Exhibits S-3, S-8, and S-20), will be
most convincing proof that the defendants could not
have made the statements concerning the facts and
circumstances of the crime contained in their con-
fessions unless they had actually been there and
murdered Herman Eilers. Both defendants admit
in their confessions (S. C, pp. 156-163 and 165-171),
(S C pp. 220-237) that they entered the decedent’s
home by the rear door which led into the kitchen;
that as they opened the door which immediately ad-
mits one to the kitchen, Eilers started to walk to-
wards them; that as Eilers was walking towards
them and when about the distance of three feet away
Ciemiengo fired three shots in succession at Eilers,
one of which went wild, and the other two lodging
in Eilers’ body; that Eilers slumped to the floor im-
mediately; that Hildebrand thereupon searched the
rear pockets of Eilers and upon finding no money
they hurriedly left.

A reference to the photographs attached to the
State of the Case will give a vivid picture of just
what happened and verify the statements made by
the defendants as to how the crime was committed.
Exhibit S-3 showing decedent’s body, and the rear
door open, through which the defendants entered,
confirms the statement that Ciemiengo fired as soon
as he opened the door, as Eilers came towards him,
and Exhibit S-20 showing the room in the wall of
which the third bullet was discovered, also confirms
the confessions of the defendants, in that the bullet
which went wild passed directly through the open
dorway separating that room and the kitchen where
Eilers was killed, and the place in the wall where the
bullet lodged was in a direct line from where Cie-
miengo fired his revolver at Eilers. It is inconceiv-
able that the defendants would have made two con-



40 Brief of Defendant-in-Error

fessions, at two different times and to different per-
sons, admitting that they had killed Herman Hlers
in an attempt to rob him, detailing all the circum-
stances connected with the commission of the crine,
knowing, as they must have realized, the serious
consequences involved in such admissions, unless
they and they alone were the actual murderers of
Herman Eilers.

The testimony of Captain William A. Jones, bal-
listic expert (S. C. pp. 203-217), was very impressive,
Captain Jones having had years of experience in ex-
amining bullets and guns and determining whether
specific bullets had been fired from certain gus.
He very positively identified the two bullets taken
from Eilers’ body as having been discharged from
Ciemiengo’s gun. Defendants offered no testimony
whatever to refute the State’s evidence that the bul-
lets in question were fired from Ciemiengo’s gun.

Plaintiffs-in-Error in their brief argue the ques-
tion of powder burns around the area of the two
wounds suffered by the decedent, and attempt to
leave the inference that the testimony offered by
the State, by reason of these powder burns, nega-
tives the guilt of the defendants. However, Ge-
miengo’s confession states that he was within three
feet of the decedent, as they were walking towards
each other, when he first began to fire (S. C p. 1&¢
Ciemiengo’s testimony in this respect was confirmed
by Hildebrand’s confession (S. C. p. 168). There-
fore, with Ciemiengo and the decedent walking to-
wards each other, when Ciemiengo, within three
feet of the decedent, commenced firing, undoubtedly
with his arm outstretched towards decedent, the end
of Ciemiengo’s gun would have been very close to
the decedent’s body when the shots were fired by
Ciemiengo, and account for the powder bums
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around the wounds. The powder burns tend to con-
firm and corroborate Ciemiengo’s and Hildebrand’s
confessions, rather than discredit them.

There was also evidence that the crime was com-
mitted just about the time the two defendants ad-
mitted that they were at the scene. There was testi-
mony by several witnesses that when they arrived
blood was still running down the face of decedent
from the wound in his left temple, although Plain-
tiffs-in-Error argue that the crime was committed
sore hours prior to the discovery of the body. Their
only argument in support of this contention is
that there was no fire in the house, the light was
burmed out and no signs of any meal, and the body
was stiff and cold. Surely, these things of them-
selves are of no probative force. Eilers was a bach-
elor, living by himself, and it may be assumed that
he was very irregular in his habits. It was also tes-
tified that the night of October 7th was very cold
and bitter and it is well known that when one has
suffered death by violence, as did Eilers, rigor mor-
tis sets in almost immediately; in addition to which,
the door of the kitchen having been left partly open
by the defendants when they hurriedly made their
exit would undoubtedly account for the house being
ocold and the body being stiff and rigid.

Counsel for Plaintiffs-in-Error lay stress on the
fact that the daily paper delivered that day by the
post-man was still in the mail box and that the poul-
try had not been taken care of during the day. As to
t e former, it was established that on other oc-
casions the decedent’s daily paper was left in the
wail box and not taken by him until the following

ay P- 129). Therefore, the fact has no mate-
lla bearing on the question of the time when the
wur er was committed. It was also testified by Mr.
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Sampson, a neighbor, that on other occasions the de-
cedent had been away for an entire day (S. G p. 20)
and the poultry had not been taken care of then (S
C. pp. 261, 262). In addition to which the proof that
the poultry had not been taken care of during the
day was very vague and indefinite. Surely this kind
of testimony is not indicative of and has no bearing
on the time the crime was committed.

Counsel for Plaintiffs-in-Error also argue that there
was no money found on decedent’s body, nor in the
possession of either of the defendants. We have
only the defendants’ evidence to support this conten
tion. In view of their other conflicting stories it nmay
be that they did get money from the decedent’s per-
son and concealed it somewhere. However, wheth-
er there was any money on his person or not, has o
bearing on the crime that was committed. The de-
fendants were there for the avowed purpose of rob-
bing Eilers (S. C. pp. 160, and 167, 168) and un
doubtedly were of the opinion that they would find
money on his person (S. C. p. 161), and whether they
got any makes no difference. They murdered him
first and then searched him for the money (S. C p
170).

One of the strongest arguments that can be urged
in support of the State’s contention that the defend-
ants murdered Herman Eilers is that they both knew
him very well, he knew them equally as well; they
made no attempt to conceal their faces or thenselves
and undoubtedly realizing that if they attempted to
rob him he would recognize them and, of course, re
port immediately who had committed the robbery,
therefore, they undoubtedly decided to kill ®
first (S. C. pp. 160 and 170) so that his lips would be
sealed and he would be unable to advise police™0
ficials who had robbed him. Then, after ki ID



Brief of Defendant-in-Error 43

him searched him for possible money that might be
in his possession (S. C. p. 170). In fact, in their con-
fessions they admit that they decided to kill him first
and then rob him, and undoubtedly this decision
was reached because of their knowledge that they
were so well known to each other.

The State respectfully submits that there was an
abundance of evidence justifying the jury in return-
ing a verdict of first degree murder against the de-
fendants and respectfully urges the Court to affirm
the conviction.

HOWARD EASTWOOD,
Prosecutor of the Pleas,
Of Counsel for Defendant-in-Error.
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