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5. Mezzanines and penthouses shall not be included in 
the gross floor area of the building. 

(c) In any event, any new work undertaken in connection 
with an increase in size shall comply with the requirements 
of this chapter. 

Amended by R.1988 d.389, effective August 15, 1988. 
See: 20 N.J.R. 1026(a), 20 N.J.R. 2073(a). 
Amended by R.1993 d.61, effective February 1, 1993. 
See: 24 N.J.R. 1421(a), 25 N.J.R. 463(c). 

Hardwired smoke detectors added. 
Amended by R.1994 d.433, effective September 6, 1994 (operative 

January 1, 1995). 
See: 26 N.J.R. 1910(a), 26 N.J.R. 3706(a). 

Case Notes 

Municipal order under zoning ordinance to remove sleeping trailers 
and disconnect utilities used by refinery repair crew proper exercise of 
police power; action not preempted by Occupational Safety and Health 
Act. Twp. of Greenwich v. Mobil Oil Corp., 504 F.Supp. 1275 (D.N.J. 
1981 ). 

Permits required to ensure use of proper materials and construction 
methods; permit requirements not inconsistent with pollution control 
laws; sewerage authority obliged to obtain local permits and approval 
before beginning pumping station construction. Shupack v. Manasquan 
River Regional Sewerage Authority, 194 N.J.Super. 199, 476 A.2d 816 
( App.Div .1984 ). 

5:23-2.6 Change in use group 

(a) Continuation of existing use: The legal use of any 
structure existing on the effective date of the regulations 

._! may be continued without change, except as may be specifi­
cally provided in these regulations or in any property or fire 
safety maintenance code, or minimum housing standard or 
regulation, adopted pursuant to law. 

1. A certificate of continued occupancy shall be grant­
ed upon request, subject to this subchapter. 

(b) Change in use: It shall be unlawful to make any 
change in the use group of any structure which would 
subject it to any special provision of the rules without the 
prior application for and issuance of a certificate of occu­
pancy as herein provided. 

1. A certificate of occupancy shall be issued provided 
such structure will meet the intent of the rules for the 
proposed new use group, and such change does not result 
in any greater hazard to public safety or welfare. 

i. When the proposed new use group for an existing 
single family dwelling of use group R-3 or R-4 is as a 
bed and breakfast guest house, the intent of the provi­
sions of the rules shall be met if the requirements of 
N.J.A.C. 5:23-9.8 are followed. 

2. The provisions of N.J.A.C. 5:23-7 shall not apply to 
a change of use of a building of less than 10,000 square 
feet total gross enclosed floor area where there is no 
attendant construction or renovation work being per­
formed. 

5:23-2.7 

(c) Part change in use: If a portion of the structure is 
changed to a new use group, and that portion is separated 
from the remainder of the structure with the required 
vertical and horizontal fire separation assemblies complying 
with the fire resistance rating in the building subcode, then 
only the construction involved in the change shall be made 
to conform fully to the requirements for the new use group, 
while the existing portion shall be made to comply only with 
the means of egress requirements of the regulations. 

Amended by R.1985 d.16, effective February 4, 1985. 
See: 16 N.J.R. 3073(b), 17 N.J.R 275(a). 

(a) Added text: "or fire safety" and "or minimum housing standard 
or regulation". 
Amended by R.1993 d.662, effective December 20, 1993. 
See: 25 N.J.R. 3891(a), 25 N.J.R. 5918(a). 
Amended by R.1995 d.144, effective March 20, 1995 (operative July 1, 

1995). 
See: 26 N.J.R. 2698(a), 26 N.J.R. 3524(a), 27 N.J.R. 1180(a). 
Amended by R.1995 d.611, effective December 4, 1995 (operative April 

4, 1996). . 
See: 27 N.J.R. 3257(a), 27 N.J.R. 4884(a). 

Case Notes 

Civil rights action challenging township actions regarding lise of 
property as church were not ripe for adjudication until township 
planning board decided site plan application and any need for variance. 
Trinity Resources, Inc. v. Township of Delanco, D.N.J.1994, 842 
F.Supp. 782. 

5:23-2.7 Ordinary repairs 

(a) Ordinary repairs to structures may be made without 
application or notice to the construction official. 

(b) Such repairs shall not include any of the following: 

1. The cutting away of any wall, partition or portion 
thereof; 

2. The removal or cutting of any structural beam or 
bearing support; 

3. The removal or change of any required means of 
egress, or rearrangement of parts of a structure affecting 
the exitway requirements; 

4. Any work affecting structural or fire safety; 

5. Any work that will increase the nonconformity of 
any existing building or structure with the requirements of 
the regulations; 

6. Addition to, or alteration, replacement or reloca­
tion of: 

i. Any standpipe; 

ii. Water supply, sewer, drainage, gas, soil, waste, 
vent or similar piping; 

iii. Electrical wiring, other than w1rmg for a low 
voltage communication system in a one- or two-family 
dwelling; or 

iv. Mechanical or other work affecting public health 
or general safety; or 
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7. Any work undertaken for the purpose of lead 
abatement. 

Amended by R.1993 d.487, effective October 4, 1993. 
See: 25 N.J.R. 2159(a), 25 N.J.R. 4592(a). 
Amended by R.1993 d.580, effective November 15, 1993. 
See: 25 N.J.R. 3692(a), 25 N.J.R. 5145(c). 
Amended by R.1995 d.381, effective July 17, 1995. 
See: 27 N.J.R. 970(a), 27 N.J.R. 2715(a). 

Case Notes 

Municipal order under zoning ordinance to remove sleeping trailers 
and disconnect utilities used by a refinery repair crew proper exercise of 
police power; action not preempted by Occupational Safety and Health 
Act. Twp. of Greenwich v. Mobil Oil Corp., 5Q4.F.Supp. 1275 (D.N.J. 
1981). 

5:23-2.8 Installation of equipment 

When the installation, extension or alteration of mechani­
cal equipment, refrigeration, air conditioning or ventilating 
apparatus, plumbing, gas piping, electric wiring, heating 
system or any other equipment is specifically controlled by 
the provisions of this chapter, it shall be unlawful to use 
such equipment until a certificate of occupancy or certificate 
of approval, as the case may be, has been issued therefor by · 
the construction official having jurisdiction. Use of elevator 
devices shall be subject to N.J.A.C. 5:23-12.9. 

Amended by R.l991 d.509, effective October 7, 1991. 
See: 23 N.J.R. 2236(a), 23 N.J.R. 3001(a). 

Stylistic changes. 
Amended by R.1996 d.323, effective July 15, 1996, (operative January 1, 

1997). 
See: 28 N.J.R. 2112(a), 28 N.J.R. 3549(a). 

5:23-2.9 Variations and exceptions 

(a) No variations or exceptions from the requirements of 
any subcode of these regulations may be made, except upon 
the following findings: 

1. That strict compliance with any specific subcode 
provision, if required, would result in practical difficulty 
to such owner; and 

2. That the exception, if granted, will not jeopardize 
the health, safety and welfare of intended occupants artd 
the public generally. 

(b) Except as may be otherwise specified in this chapter, 
no variations shall be granted from any of the requirements 
of N.J.A.C. 5:23-2, 4 or 5. 

Amended by R.1996 d.236, effective May 20, 1996 (operative January 1, 
1997). 

See: 27 N.J.R. 4050(a), 28 N.J.R. 2586(a). 
Added (b). 

5:23-2.10 Applications for variations 

(a) An application for a variation pursuant to this section 
shall be filed in writing with the construction official and 
shaH state specifically: 

COMMUNITY AFFAIRS 

1. A statement of the requirements of the subcode 
from which a variation is sought; 

2. A statement of the manner by which strict compli­
ance with said provisions would result in practical difficul­
ties; 

3. A statement of the nature and extent of such 
practical difficulties; and 

4. A statement of feasible alternatives to the require­
ments of the subcode which would adequately protect the 
health, safety and welfare of the occupants or intended 
occupants and the. public generally. 

Administrative Correction to (a): Changed "set" to "state". 
See: 22 N.J.R. 2503(b). 

5:23-2.11 :Review of variation applications 

Within 20 business days next succeeding the receipt by the 
construction official of the application, it shall be denied or 
granted by written order stating the reasons therefor. The 
application shall be deemed denied for purposes of appeal if 
no decision is forthcoming within such 20-day period. Rec­
ords of all applications for. variation, and actions taken 
thereon shall be available for public inspection at the en­
forcing agency during normal business hours. 

5:23-2.12 Final decision on variations 

The .appropriate subcode official(s) shall make the final 
determination with respect to matters within their jurisdic­
tion. The construction official shall notify the applicant of 
that determination. Whenever an application for a varia­
tion shall result in contradictory or inconsistent determina­
tions by different subcode officials having jurisdiction pursu­
ant to N.J.A.C. 5:23-3, the construction official shall rule as 
to which subcode official's determination shall be final; and 
shall notify the applicant of that ruling. Whenever the 
construction official shall be certified in a particular sub­
code, he may modify the determination of the subcode 
official. 

5:23-2.13 Authority to grant variations 

The enforcing agency with plan review responsibility shall 
have the sole authority to grant variations. 

5:23-2.14 Construction permits-when required 

(a) It shall be unlawful to construct, enlarge, alter or 
demolish a structure, or change the occupancy of a building 
or strut::ture requiring greater strength, exitway or sanitary 
provisions, or to change to a different use group, or to 
install or alter any equipment for which provision is made or 
the installation of which is regulated by this chapter, or to 
undertake a project involving lead abatement in accordance 
with N.J.A.C. 5:17, without first filing an application with 
the construction official, or the appropriate subcode official 
where the construction involves only one trade or subcode, 
in writing and obtaining the required permit therefor. 
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(b) The following areexceptions from (a) above: 

L Ordinary repairs as defined by N.J.A.C. 5:23-2.7 
shall not require a permit or notice to the enforcing 
agency; 

2. Minor work as defined by N.J.A.C. 5:23-2.17A shall 
require a permit. However, work may proceed, upon 
notice to the enforcing agency, before the permit. is 
issued; 

3. Emergency work not involving lead abatement, ex· 
cept that a permit shall be applied for or notice given as 
soon thereafter as is practicable, but not later than 72 
hours thereafter. 

4. Permit requirements for tents and membraned 
structures shall be as set forth in N.J.A.C. 5:23-3.14(b)16i. 
A temporary greenhouse meeting the criteria set forth in 
N.J.A.C. 5:23-3.14(b)16i(4) shall not require a permit 
except as otherwise provided in N.J.A.C. 
5:23-3.14(b )16i(5). 

5. Gas utility company shall not be required to obtain 
a permit or give notice to the enforcing agency for 
replacement of interior gas utility company-owned meter­
ing (meter and related appurtenances) by exterior gas 
utility company owned-metering ifthe work is performed 
by qualified employees of the gas utility company. 

6. ·A permit shall not be required for a sign that meets 
all of the following conditions; provided, however, that 
the construction official shall have authority to require the 
removal of any sign that creates an unsafe condition or 
otherwise to require correction of any such condition: 

i. It is supported by upr:ights or braces in or upon the 
ground surface; 

ii. It is not served by an electrical circuit · directly 
connected to the sign; 

. iii. It is not greater than 25 square feet in surface 
area (one side); and 

iv. It is not more than six feet above the ground 
(mounted height). 

(c) An annual construction permit may be issued by the 
construction official to educational, industrial, institutional, 

· mercantile, business and government facilities based upon 
submission of the following in duplicate: 

1. · Identification of the facility and the buildings cov- · 
ered by the application for the annual permit. 

2. Identification of the location within the facility 
where the annual permit records will be maintained. 

3. A listing of the names, titles and trade specialties of 
the facility's full-time maintenance staff. 

4. The name of the person responsible for the mainte­
nance logs, job assignments and quality control. 

5:23-2.14 

5. A statement from the management of the facility 
attesting that tlie maintenance staff performing work un­
der the annual permit are under the direct supervision of 
a qualified. individual, as set forth under N.J.A.C. 
5:23-2.14(e)l, or are individually qualified in their respec­
tive trades. 

i. Evidence of qualification shall be journeyman 
status, civil service status, trade experience, trade school 
certification, college degree, State licensure pursuant to 
law or other appropriate evidence of competence. 

ii. No person employed on the maintenance staff of 
a facility shall be deemed to be qualified to engage in 
lead abatement unless he or she has been certified by 
the New Jersey Department of Health pursuant to 
section 3 of P.L. 1993, c.288 (N.J.S.A. 26:20-3) (see 
N.J.A.C. 8:62). 

6. A statement from the management explaining their 
procedures for providing traming at Department seminars 
on construction codes on a regular basis for at least one, 
but not more than three, individuals per subcode. 

7. A statement. from the management explaining the 
procedures of the applicant . to ensure proper quality 
control of the work performed under the annual permit. 

8. Receipt of the required annual permit fee and 
training registration fee. 

(d) The Construction Official, upon review of the appli­
cation may issue or deny an annual construction permit in 
whole or in part. The construction permit (Form F-170C) 
shall state that the permit is an annual permit and indicate 
the technical subcodes in which the facility is approved to do 
work under the annual permit. A copy of the annual 
permit shall be forwarded by the Construction Official to 
the Department of Community Affairs Training Section 
along with the appropriate training registration fee. 

(e) Conditions ofthe annual permit are as follows: 

1. The "annual permit" may be issued for building/fire 
protection, electrical, mechanical or plumbing work or any 
combination of those classifications · of work, providing 
that the individual responsible for work done under the 
annual permit possesses knowledge as evidenced in accor­
dance with N.J.A.C. 5:23-2.14(c)5, in the technical work 
classification for which the annual permit is sought. 

i. An approved copy of the annual permit applica­
tion shall be kept · at a facility's maintenance office 
within the municipality having jurisdiction for review by 
the Construction Official and appropriate subcode offi­
cial. The Construction Official shall be notified of the 
location of the facilities maintenance office. 

2. The life of the annual construction permit shall be 
limited to one year; 

3. The facility shall maintain a construction log of all 
work performed. The construction log shall contain the 
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date, a brief description and estimated or actual cost of 
the project. This log shall be subject to a quarterly 
inspection by the construction official or his authorized 
representative. Any business record showing when and 
where work was done and the extent of such work shall be 
deemed to be a construction log: Applications for the 
renewal of the "annual permit" shall be filed with the 
Construction Official at least 60 days prior to the expira­
tion of the current annual permit. The facility applica­
tion shall make current the information previously submit­
ted to the Construction Official. The application for 
renewal shall be accompanied by the established fee. 

4. The annual permit covers all construction or main­
tenance work done by the facility's full-time maintenance 
staff, but shall not include work performed by outside 
contract even if the contractor is hired by the facility and 
working under direct ·supervision of the facility's mainte­
nance staff. Work performed by outside contract shall be 
subject to applicable UCC regulations and State Licen­
sure Law. 

5. A permanent work log, approved by the construc­
tion official, of all work done under the "annual permit" 
must be maintained at a facilities maintenance office on 
site or must be available at the. time of the inspection 
upon 24 hours notice . of such inspection. The log must 
contain the date, a brief description of the work, photo- · 
graphs for any work which was not inspected prior to 
closing as set forth in ( e )8 below, and the name of the 
person supervising the work. The log shall be retained 
for three years. 

6. Architectural or engineering drawings, as required 
by law for work done under the annual permit, shall be 
prepared by a registered architect or licensed engineer as 
defined by the statutory requirements of the professional 
registration laws of this State and shall be kept perma­
nently on file and be made available to the Construction 
Official and appropriate subcode official, for review upon 
request. 

7. The appropriate subcode official, at least two (2) 
times a year, shall perform inspections of the facility for 
which an annual permit has been issued. The maximum 
time between inspections shall be a six month period. 

8. Work that is normally inspected prior to closing 
shall be ordered to be reopened by the facility upon 
written notice from the Construction Official or appropri­
ate subcode official if he has reason to believe that a 
violation is present. A photograph shall be taken of any 
work intended to be enclosed without inspection. 

9. Any work that is done under the supervision of the 
facilities maintenance staff and under a regular construc­
tion permit shall be entered into the annual permit log. 
The construction permit number shall be listed as a part 
of the entry. 

10. Training for annual permits shall be provided at 
the seminars for code officials. 

COMMUNITY AFFAIRS 

i. The facility shall provide a list of at least on~. but 
not more than three, individuals per subcode who are · \ 
required to complete five hours of continuing education ··~ 
per year. 

ii. The Department shall maintain the training rec­
ords for each annual permit. The annual permit shall 
not be renewed unless the facility completes the train­
ing for each issued subcode. 

iii. The Department shall notify the construction 
official who issued the permit if the training has not 
been completed. 

11. Any changes to the annual construction permit 
application shall be forwarded to the Construction Offi­
cial within 30 days of the change. 

12. The following work is not permitted under an 
annual permit: 

i. Any work done on a facility that would result in a 
change of use of a building or part of a building; 

ii. New buildings and additions regardless of size; 

iii. Alterations completed between inspection peri­
ods in excess of 5,000 square feet per building; 

iv. Any work done on a facility that would result in 
an increase to the area of a building; 

v. The installation or alteration of a sprinkler sys-
tern; 

vi. Any work that affects the required means of 
egress; 

vii. Any modification work, other than routine 
maintenance, that affects life safety systems, such as, 
but not limited to: 

(1) Emergency lighting systems; 

(2) Smoke and heat detection systems; 

(3) Stand-by generator systems; 

( 4) Emergency smoke evacuation systems. 

viii. Any work which would disturb asbestos and 
require a permit to perform. 

(f) Construction requirements for commercial farm build­
ings shall be as set forth in N.J.A.C. 5:23-3.2(d). 

\ 

As amended, R.1981 d.462, eff. December 7, 1981. 
See: 13 N_.J.R. 390(a), 13 N.J.R. 885(d). 

(c)1i: added "under the control and supervision of a person"; (c)1iii: 
added "any business construction log." 
Amended by R.1985 d.351 effective July 15, 1985. 
See: 17 N.J.R. 1029(a), 17 N.J.R. 1756(b). 

Section substantially amended. 
Amended by R.1986 d.213, effective June 16, 1986. 
See: 17 N.J.R. 2490(a), 18 N.J.R. 1266(a). 
, Subsection (e) substantially amended. ,· '\ 
Administrative Correction: "facility's" changed from "facilities" y 

throughout. 
See: 22 N.J.R. 2503(b) . 
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Amended by R.1990 d.558, effective November 19, 1990. 
See: 22 N.J.R. 1969(b), 22 N.J.R. 3483(a). 

Conditional exemption for hoophouses or poly houses added. 
Amended by R.1991 d.60, effective February 19, 1991. 
See: 22 N.J.R. 3609(a), 23 N.J.R. 405(b). 

Gas utilities exempt from permit and notice requirements. 
Amended by R.1991 d.325, effective July 1, 1991. 
See: 23 N.J.R. 805(a), 23 N.J.R. 2046(a). 

Mechanical work added to (e)l. 
Amended by R.1992 d.230, effective June I, 1992. 
See: 24 N.J.R. 168(a), 24 N.J.R. 2052(a). 

Form numbers changed in (d). 
Amended by R.1993 d.662, effective December 20, 1993. 
See: 25 N.J.R. 3891(a), 25 N.J.R. 5918(a). 
Amended by R.1995 d.381, effective July 17, 1995. 
See: 27 N.J.R. 970(a), 27 N.J.R. 2715(a). 
Amended by R.1995 d.475, effective September 5, 1995 (operative 

January 1, 1996). 
See: 27 N.J.R. 1716(a), 27 N.J.R. 3325(a). 

Rewrote (c)6 and (e)IO. 
Amended by R.1996 d.297, effective July 1, 1996 (operative October 1, 

1996). 
See: 28 N.J.R. 1586(b), 28 N.J.R. 3301(a). 

In (b) added exception for signs. 

5:23-2.15 Construction permits-application 
(a) The application for a permit shall be submitted on the 

standard Construction Permit Application form prescribed 
by the Commissioner at N.J.A.C. 5:23-4.5(b)2 and shall be 
accompanied by the required fee as provided for in this 
subchapter and N.J.A.C. 5:23-4. The application shall con­
tain a general description of the proposed work, its location, 
the use and occupancy of all parts of the building or 
structure and of all portions of the site or lot not covered by 
the building or structure, and such additional information as 
may be required by the construction official, which shall 
include, but not be limited to, the following: 

1. The name and address of the owner: Where the 
owner is not a resident of the State, he shall designate a 
resident as agent for the purpose of service of any notices 
or orders which may be necessary. Such address shall not 
be limited to a post office box, but shall specify a physical 
location where such owner or agent may be found during 
normal business hours. Where the owner is a corpora­
tion, partnership or other business entity, the application 
shall indicate the names and addresses of the officers, or 
other responsible persons upon whom service may be 
made; 

2. The street address and lot and block number of the 
property upon which the building or structure is proposed 
to be erected; 

3. A description of the proposed work, including the 
use group classification, proposed construction type, lot 
ground coverage in square feet, total floor area in square 
feet, total building or structure volume in cubic feet, the 
total number of plumbing fixtures, the total number of 
electrical fixtures, outlets and major appliances, a descrip­
tion of the type of heating system, the source of water 
supply, the mode of sanitary waste disposal and a listing 
of any special, unusual or hazardous facilities proposed 
for inclusion in the building or structure; 

4. The estimated cost of the work for which a permit 
is sought, including but not limited to building construc­
tion, on-site construction, and all integral equipment, 

5:23-2.15 

built-in furnishings and finishes. Where any material or 
labor proposed for installation in the building or structure 
is furnished or provided at no cost, its normal or usual 
cost shall be included in the estimated cost; 

5. A statement that all required State, county and 
local prior approvals have been given, including such 
certification as the construction official may require; 

6. For Class I structures, a list of all materials and 
work requiring special inspections, and a list of agencies, 
qualified licensed professionals or firms intended to be 
retained for conducting those inspections in accordance 
with the requirements of the building subcode; and 

7. If the work involves lead abatement, the applicant 
shall provide the following: 

i. A copy of the scope of work which shall describe 
precisely the location and extent of the work; 

ii. A sketch plan showing the locations where abate­
ment work is to be performed and showing emergency 
egress routes for any occupants to be in the building 
during abatement; 

iii. A record of all materials to be used for all 
phases of the job, including encapsulants, enclosures, 
containment materials and replacement components, as 
appropriate; 

iv. A copy of the lead evaluation report, if any has 
been done, prepared by a business firm certified by the 
Department pursuant to N.J.A.C. 5:17 to do lead evalu­
ation; and 

v. The degree to which any lead hazards identified 
in any report prepared by a lead evaluation firm certi­
fied by the Department will be abated. 

(b) In addition, the following information shall be re­
quired on any application for a construction permit when 
such information is available, but not later than the com­
mencement of work. 

1. The names and addresses of all contractors en­
gaged or planned for engagement by the owner in the 
execution of the work. 

i. A current validated State builder registration card 
shall be shown by the contractor and the registration 
number of the contractor shall be recorded on the 
permit, pursuant to the New Home Warranty and 
Builder's Registration Act (N.J.S.A. 46:3B-1 et seq.), if 
the project is a one or two family dwelling, condomini­
um or cooperative, unless it is to be built in whole or in 
part by an owner, in which case an affidavit shall be 
filed by the owner on a form prescribed by the Depart­
ment of Community Affairs, in which he acknowledges 
that work done by him, or by a subcontractor working 
under his supervision, is not covered under the New 
Home Warranty and Builders' Registration Act and 
states that he will disclose this information to any 
person purchasing the property from him within 10 
years of the date of issuance of a certificate of occupan­
cy. 
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2. The name and license number of the contractor or 
subcontractor for plumbing and for electrical work where 
such work is proposed. 

i. Plumbing and electrical work shall not be under­
taken except by persons licensed to perform such work 
pursuant to law, except in the case of a single family 
homeowner on his own dwelling. 

ii. The seal and signature\ of the licensed plumbing 
and electrical contractor shall1 be affixed to the corre­
sponding subcode application torm. 

3. The name and address qf the responsible person 
who will be in charge of the wtk and who is responsible 
to the owner for ensuring tha, all work is installed and 
completed in conformity with' the regulations. The per­
son may be the design architect or engineer, the contrac­
tor or a third party acceptable to the construction official. 

4. If the work involves lead abatement, one of the 
following shall be supplied: 

i. The name and Department certification number 
issued pursuant to N.J.A.C. 5:17 of any business firm 
undertaking the lead abatement; or 

ii. If the work is to be done by employees of the 
owner of the property, the name and New Jersey 
Department of Health certification number issued pur­
suant to N.J.A.C. 8:62 of each such employee; or 

iii. If the work is to be done on an owner-occupied 
single family dwelling, a certification by the owner 
stating that he or she owns and occupies the property 
as a principal place of residence, will be performing the 
abatement work, and has received the written informa­
tion for homeowners prepared by the Department ex­
plaining the danger of improper lead abatement, proce­
dures for conducting safe lead abatement, and the 
availability of certified lead abatement contractors or of 
any available training for homeowners. 

5. In the event of any change of contractor or person 
in charge of work under (b)1, 2, 3 and 4 above, such 
change shall be filed as an amendment to the application. 

(c) A separate application and permit shall be required 
for each building. 

(d) Application for a permit shall be made by the owner, 
or his agent, a licensed engineer, architect or plumbing, 
electrical or other contractor employed in connection with 

. the proposed work. If the application is by a person other 
than the owner in fee, it shall be accompanied by an 
affidavit of the owner or the authorized person making the 
application, that the proposed work is authorized by the 
owner in fee, and that the applicant is authorized to make 
such application. All issued permits shall remain the prop­
erty of the owner even if the application was made by a 
contractor or authorized agent. 

Supp. 7-21-97 23-14.2 

COMMUNITY AFFAIRS 

(e) Plans, plan review, plan approval: 

1. Plans and specifications: The application for the 
permit shall be accompanied by no fewer than two copies 
of specifications and of plans drawn to scale, with suffi­
cient clarity and detail dimensions to show the nature and 
character of the work performed. Plans submitted shall 
only be required to show such detail and include such 
information as shall be reasonably necessary to assure 
compliance with the requirements of the code and these 
regulations. When quality of materials is essential for 
conformity to the regulations, specific information shall 
be given to establish such quality; and this code shall not 
be cited, or the term "legal" or its equivalent be used, as 
a substitute for specific information. 

i. Site diagram: There shall also be filed a site plan 
showing to scale the size and location of all the new 
construction and all existing structures on the site, 
distances from lot lines and the established street 
grades; accessible route(s) for buildings required by 
N.J.A.C. 5:23-7.1 to be accessible; and it shall be 
drawn in accordance with an accurate boundary line 
survey. In the case of demolition, the site plan shall 
show all construction to be demolished and the location 
and size of all existing structures and construction that 
are to remain on the site or plot. 

ii. Building plans and specifications shall contain: 
Foundation, floor, roof and structural plans; door, 
window and finish schedules; sections, details, connec­
tions and material designations. 

iii. Electrical plans and specifications shall contain: 
Floor and ceiling plans; lighting, receptacles, motors 
and equipment; service entry location, line diagram 
and wire, conduit and breaker sizes. 

iv. Plumbing plans and specifications shall contain: 
Floor plan; fixtures, pipe sizes and other equipment 
and materials; isometric with pipe sizes, fixture sched­
ule and sewage disposal. 

v. Mechanical plans and specifications shall contain: 
Floor or ceiling plans; equipment, distribution location, 
size and flow; location of dampers and safeguards; and 
all materials. 

vi. Engineering details and specifications: The con­
struction official and appropriate subcode official may 
require adequate details of structural, mechanical, 
plumbing and electrical work, including computations, 

· stress diagrams and other essential technical data to be 
filed. All engineering plans and computations shall 
bear the seal and signature of the licensed engineer or 
registered architect responsible for the design. Plans 
for buildings shall indicate how required structural and 
fire-resistance rating will be maintained for pen­
etrations made for electrical, mechanical, plumbing and 
communication conduits, pipes and systems. 
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(d) The utility shall insure that all devices to be installed 
are identical in design, listed and labeled or otherwise 
approved according to this chapter for their intended use. 

\,,_ j (e) At least one month in advance of any installations, 
the utility shall submit to the Department, and to each 
affected municipality, notice of the anticipated number of 

5:23-2.18A 

installations to be performed in each municipality. A maxi­
mum and a minimum figure may be submitted where there 
is uncertainty about the number to be scheduled by custom­
ers. An approximate number of weeks for installations in 
that municipality shall be given along with an approximate 
number of installations per week. 

Next Page is 23-23 23-22.1 Supp. 7-21-97 
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1. Each week, in advance of installation, the utility 
shall notify the municipality of any change in the antici­
pated number of installations for that week. No weekly 
number of installations shall be so great that the cumula­
tive number of installations in the municipality shall ex­
ceed the maximum anticipated number submitted. 

2. Prior to the commencement of any installation, and 
as soon as may be practicable, the utility or its contractors 
will provide to each municipality notice of the actual sites 
of installations. 

3. The Department and the municipalities shall be 
notified as soon as possible in the event of any change in 
existing schedules by the utility or its contractors. 

(f) On the Monday following installations, the utility shall 
submit to each municipality a completed permit application 
for all installations completed in the municipality's jurisdic­
tion during the preceding week. 

1. A listing of all permits so delivered shall be filed by 
the utility with the Department. 

2. All devices installed during that week, by a single 
contractor, shall be included on that application. The 
application shall include the Construction Permit Applica­
tion and an Electrical Subcode Technical Section. 

3. Since the permit is not, typically, for work at a 
single location, the block number shall be entered as 
"UCC 2.18" and the lot as "A." The work site location 
shall be the name of the municipality and the owner in 
fee shall be the utility. 

4. In addition to the Construction Permit Application, 
the utility or contractor shall supply the municipality a 
complete listing of locations where the devices, listed on 
this permit, were installed. This list shall include owner's 
name, owner's address, block and lot, date of installation, 
type of qevice(s) installed, and the contractor's name. 

(g) If, for any reason, a permit application, or any part, is 
found to have been submitted in error, the utility or its 
contractors shall notify the municipality as soon as possible. 

· (h) When all required municipal and utility inspections 
have been approved, a single certificate of approval, for that 
permit, shall be issued to the utility. 

(i) If any municipality or the Department has reason to 
suspect that permit applications are being mishandled or 
carelessly accounted for, an investigation may be conducted 
of the utility's permit files for this project and of any permits 
in the possession of individual contractors in the utility's 
employ for this project. 

G) The utility shall pay to each municipality 30 percent of 
the permit fees otherwise due and owing. 

(k) The municipality shall inspect 30 percent of the instal­
lations performed and shall record the results of those 
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inspections. The utility shall inspect at least 10 percent of 
the installations performed and shall record the results of 
those inspections and forward those results concurrently to 
the municipality and to the Department weekly. 

(/ ) If a municipality or a utility discovers a defect rate of 
not less than seven percent for any contractor employed by 
the utility, the Department shall be immediately notified. 
The Department shall investigate and, in the interest of 
public safety, shall be authorized to order that: 

1. The offending contractor cease to be employed by 
the utility for this project; 

2. The utility remit the fees necessary to inspect all 
existing installations of the offending contractor in all 
municipalities where that contractor has performed work; 

3. That each municipality affected perform inspections 
of all the offending contractor's existing installations; and 

4. That the utility or its designees correct or remove 
all defective installations to the satisfaction of the munici­
pal officials. 

(m) If, at any time, the Department tabulates a program­
wide defect rate equal to or exceeding three percent, the 
utility shall be notified and the inspection rate and fee rate 
in G) and (k) above shall rise to 50 percent. 

(n) If the three percent or greater program-wide defect 
rate cannot be reduced within two weeks, the program may 
be terminated by the Department by notifying the utility and 
all affected municipalities. 

(o) A municipality in which a defect rate equal to or 
greater than seven percent has been twice reported to the 
Department and which has reason to believe that the pro­
gram cannot be successfully implemented within its jurisdic­
tion may notify the Department and the utility of the need 
for termination of the program in that municipality. The 
Department, upon verifying the accuracy of the municipali­
ty's claim, shall issue a notice to the utility and to the 
municipality ordering the termination of the program in that 
municipality. 

New Rule, R.1989 d.550, effective November 6, 1989. 
See: 21 N.J.R. 233(a), 21 N.J.R. 3458(a). 
Amended by R.l994 d.28, effective January 18, 1994. 
See: 25 N.J.R. 4546(b), 26 N.J.R. 352(a). 
Amended by R.1996 d.512, effective.November 4, 1996. 
See: 28 N.J.R. 3697(a), 28 N.J.R. 4782(a). 

5:23-2.19 Special technical services 
(a) Whenever the construction official and the appropri­

ate subcode official determine that a need for special techni­
cal services exists with regard to a particular project for 
which the municipal enforcing agency is classified to per­
form plan review, the construction official may require the 
applicant to obtain and furnish to the construction official at 
the applicant's expense, a report from a licensed engineer or 
registered architect. Such report shall contain the informa­
tion deemed necessary by the construction official to aid in 
his determination. Such may include, but not be limited to: 
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1. Plan review services; 

2. Site investigation; 

3. Structural analysis; 

4. Building systems analysis (that is, mechanical, elec­
trical, vertical transportation, and so forth). 

(b) The commissioner reserves the right to further regu­
late the performance of special technical services. 

5:23-2.20 Tests and special inspections 
(a) All tests and special inspections required by the provi­

sions of the regulations shall be made and conducted under 
the supervision of the enforcing agency and in accordance 
with such inspection and test procedures as may be pre­
scribed by the provisions of the regulations, with the ex­
pense of all test and inspections to be borne by the owner or 
lessee, or the contractor performing the work. 

(b) The construction official may accept tests and test 
reports of the Department and other government agencies, 
as well as signed statements and supporting inspection and 
test reports filed by qualified licensed professionals or ap­
proved agencies or firms. 

(c) The construction official may accept a Chimney Certi­
fication for Replacement of Fuel-Fired Equipment, signed 
by the person who installed the replacement fuel-fired 
equipment, in lieu of requiring the removal and reinstalla­
tion of the chimney vent connector for purposes of inspec­
tion of the chimney or vent. 

Amended by R.1992 d.244, effective June 15, 1992. 
See: 24 N.J.R. 1147(a), 24 N.J.R. 2243(a). 

Special inspections added. 
Amended by R.l995 d.249, effective June 5, 1995, (operative October 1, 

1995). 
See: 27 N.J.R. 619(a), 27 N.J.R. 2187(a). 

Added (c). 
Amended by R.1996 d.512, effective November 4, 1996. 
See: 28 N.J.R. 3697(a), 28 N.J.R. 4782(a). 

5:23-2.21 Construction control 
(a) Responsibilities: The provisions of this section shall 

define the construction controls required for all buildings 
involving professional architecture/engineering services and 
delineate the responsibilities of such professional services 
together with those services that are the responsibility of the 
contractor during construction. 

(b) Professional architecture/engineering services: 

1. Design: All new, alteration, repair, expansion, ad­
dition or modification work involving the practice of 
professional architecture/engineering, as defined by the 
statutory requirements of the professional registration 
laws of this State, shall be prepared by registered archi­
tects or licensed engineers. All plans, computations and 
specifications required for a construction permit applica­
tion must be prepared by or under the direct supervision 
of a registered architect or licensed engineer and bear his 
signature and seal in accordance with the State's statutes 
and regulations governing the professional registration 
and certification of architects/engineers. 

COMMUNITY AFFAIRS 

(c) Responsible person in charge of work: The owner 
shall designate a person to be in charge of the work who 
shall be responsible for: 

1. Review and approval of all shop drawings, docu­
ments, and details pertaining to the construction phase; 

2. Verification of all controlled materials per building 
subcode requirements of testing, certification and identifi­
cation; and 

3. Special inspection of critical construction compo­
nents; 

4. The responsible person in charge of work shall 
perform the necessary services and be present on the 
construction site on a regular and periodic basis to deter­
mine that, generally, the work is proceeding in accordance 
with the documents approved for the construction permit. 

(d) Reporting: At the completion of the construction, 
the responsible person in charge of work shall submit to the 
construction official a report as to the satisfactory comple­
tion and the readiness of the project for occupancy. Major 
deviations from the approved permit documents shall be 
listed in the report; minor exceptions to the permit docu­
ments not endangering occupancy need not be included. 

(e) Cons~ruction contractor services: The actual con­
struction of the work shall be the responsibility of the 
contractor(s) as identified on the approved construction 
permit and shall involve: 

1. Execution of work in accordance with the regula­
tions; 

2. Execution and control of all methods of construc­
tion in a safe and satisfactory manner; 

3. Execution of all work in accordance with the ap­
proved construction documents and directives of the ar­
chitect or engineer; 

4. In general, render all such construction services as 
required to effect a safe and satisfactory installation of the 
project; 

5. Upon completion of the construction, he shall certi­
fy to the best of his knowledge and belief that such has 
been done in substantial accord with the above, with all 
pertinent deviations specifically noted. 

(f) The provisions of this section do not relieve the 
enforcing agency of any of the responsibilities required by 
the regulations. 

5:23-2.22 Premanufactured construction 

(a) Premanufactured construction certified in accordance 
with N.J.A.C. 5:23-4A or 4B, and carrying an appropriate 
label, shall be accepted as conforming to the requirements 
of the regulations to the extent provided for by the particu­
lar label for purposes of local construction inspection ap­
proval. 
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1. Prior to accepting the unit, the appropriate subcode 
official may require the performance of nondestructive 
tests. 

2. In the case of visible signs of damage and/or any 
visible code violations, the construction official shall con­
sider the seriousness of the nonconformance or damage 
and accordingly issue a Temporary Certificate of Occu­
pancy or Certificate of Occupancy or deny such Certifi­
cate. If a Temporary Certificate is issued or a Certificate 
is denied, the construction official shall request that the 
label-issuing agency reaffirm in writing that the assembly 
still conforms to the regulations and notify the Depart­
ment in writing. 

3. No inspection requiring disassembly, damage to, or 
destruction of certified premanufactured construction 
shall be conducted. 

(b) The appropriate subcode officials shall inspect the 
installation of any premanufactured unit or assembly and all 
work installed or completed on site to determine compliance 
with the regulations and the approved plans. 

Amended by R.1994 d.96, effective February 22, 1994. 
See: 25 N.J.R. 5388(a), 26 N.J.R. 1073(a). 

5:23-2.23 Certificate requirements 

(a) New buildings: A building or structure hereafter 
erected shall not be used or occupied in whole or part until 
a form of certificate of occupancy shall have been issued by 
the construction official. 

1. The enforcing agency shall upon application by the 
owner issue a certificate of occupancy when all require­
ments of the regulations have been met. 

(b) Building hereafter altered: A building or structure 
hereafter enlarged, extended or altered shall not be occu­
pied or used until the certificate of occupancy shall have 
been issued by the construction official certifying that the 
work has been completed in accordance with the provisions 
of the approved permit, except as is provided in the regula­
tions. Any use or occupancy which was not discontinued 
during the work of alteration, shall be discontinued within 
30 calendar days after the completion of the alteration 
unless the certificate of occupancy is secured from the 
enforcing agency. 

(c) Existing buildings: Upon request of the owner of an 
existing building or structure, the construction official, with 
the approval of the subcode officials, shall issue a certificate 
of continued occupancy provided that there are not viola­
tions of law or orders of the construction official pending 
and it is established after inspection and investigation of 
available municipal records that the alleged use of the 
building or structure has lawfully existed. The certificate of 
continued occupancy shall evidence only that a general 
inspection of the visible parts of the building has been 

~ 1 made, and that no violations of N.J.A.C. 5:23-2.14 have 
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been determined to have occurred and no unsafe conditions 
violative of N.J.A.C. 5:23-2.32(a) have been found. Noth­
ing in this subsection shall prevent the continued lawful use 
and occupancy of any such lawfully existing building or 
structure. 

(d) Change of use: After a change of use has been made 
in a building or structure, the reestablishment of a prior use 
that is not legal in a new building of the same type of 
construction is prohibited unless the building complies with 
all applicable provisions of the regulations. A change from 
one prohibited use for which a permit has been granted to 
another prohibited use shall be deemed a violation of the 
regulations. 

(e) Temporary certificate of occupancy: Upon the re­
quest of a holder of a permit, the construction official may 
issue a temporary certificate of occupancy for a building or 
structure or part thereof before the entire work covered by 
the permit shall have been completed, provided such por­
tion or portions may be occupied safely prior to full comple­
tion of the building or structure without endangering life or 
public welfare. 

(f) Application: A written application for a certificate of 
occupancy shall be filed with the enforcing agency by the 
owner or his agent. The application shall include the 
following: 

1. The name and address of the owner or his agent; 

2. The location of the building or structure; 

3. If a change of use is contemplated, the current and 
proposed use groups; 

4. The statement by the responsible person in charge 
of work, that to the best of his knowledge all work has 
been completed in accordance with the permit, the ap­
proved plans, and the regulations; 

5. A statement of the final cost of construction work, 
including the basic structure, all on-site improvements, 
built-in furnishings and fixtures and all integral equipment 
exclusive of process or manufacturing equipment; 

6. ·A set of "as built" or amended drawings if the 
building or structure deviates from the approved plans 
filed with the construction permit application; and 

7. A test and balance report for mechanically ventilat­
ed Class I and II buildings of Use Groups :8 and E 
submitted by a licensed professional· engineer or by a test 
and balance professional certified by the Associated Air 
Balance Council or the National Environmental Balancing 
Bureau. The signed report shall include: 

i. Minimum quantity of outdoor air required by 
code; 

ii. Minimum quantity of outdoor air specified in the 
design; 
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iii. Actual measured outdoor cubic feet/minute 
(CFM) or a derived quantity, if actual measurement is 
not possible; and 

iv. Actual measured total CFM. 

(g) Contents of certificate: When a building or structure 
is entitled thereto, the construction official shall issue a 
certificate of occupancy within 10 business days after written 
application therefor. 

1. The certificate shall certify the purpose for which 
the building or structure may be used in its several parts. 

2. The certificate of occupancy shall specify: the use 
group(s), in accordance with the provisions of th<:~ building 
subcode; the maximum live load on all floors as pre­
scribed in the building subcode; the occupancy load in 
the building and all parts thereof as defined in the 
building subcode; and any special stipulations and condi­
tions of the construction permit. 

3. The construction official shall affix his signature to 
the certificate and, by so doing, shall certify that the 
building or structure has been approved for occupancy by 
all applicable subcode officials in accordance with the 
provisions of N.J.A.C. 5:23-3. 

(h) No temporary or final certificate of occupancy shall 
be granted until all required utilities, including but not 
limited to water, sewer, electric and gas are installed and in 
service. 

(i) Equipment listed below, which has been determined 
by the Department to create a significant potential hazard 
to public health and safety, shall be granted a certificate of 
compliance by the construction official based upon the 
findings of the appropriate subcode official or approved 
agency for the time period specified. Such equipment shall 
periodically be reinspected or tested in accordance with the 
provisions of the regulations, prior to the expiration of a 
certificate of compliance, and any violations shall be correct­
ed, before a new certificate may be issued. No device shall 
continue in operation unless a valid certificate of compli­
ance has been reissued. 

1. High pressure boilers: 12 months; 

2. Refrigeration systems: 12 moil.ths; 

3. Pressure vessels: 12 months; 

4. Cross-connections and backflow preventers: 12 
months. 

(j) Certificate of Approval: A certificate of approval shall 
be issued for all work that requires a construction permit 
but does not require a certificate of occupancy. No applica­
tion shall be required for a certificate of approval. 

(k) Revocation: The enforcing agency may revoke a· cer­
tificate of occupancy whenever a condition of a certificate . 
has been violated. 

COMMUNITY AFFAIRS 

(/ ) Time limit: The provisions of the regulations do not 
preclude periodic certification pursuant to other applicable 
laws and ordinances. 

(m) Lead Abatement Clearance Certificate: Following a. 
lead hazard abatement job performed by a business firm or 
by an employee or employees of the owner of a property, a 
written application for a lead abatement clearance certifi­
cate shall be filed with the enforcing agency by the owner or 
the owner's agent. The application shall include a certifica­
tion by the firm or person performing the work that all 
applicable provisions of N.J.A.C. 5:17 have been met, in­
cluding the clearance requirements, and that the compo­
nents or areas in the scope of work submitted in the permit 
application are lead safe. 

1. When the lead hazard abatement work includes 
encapsulation or enclosure, the certification by the firm or 
person performing the work shall include any recommen­
dations for on-going maintenance or precautions to be 
taken to maintain the integrity of the encapsulation or 
enclosure. 

2. When all lead hazards identified in an evaluation 
report prepared by a firm licensed by the Department 
pursuant to N.J.A.C. 5:17 have been totally and perma­
nently abated, the certification shall so state. 

3. When an owner-occupant of a single-family house 
is performing the work, a lead abatement clearance certif­
icate may be requested by the owner. The application for 
a lead abatement clearance certificate shall include a 
statement signed by a lead evaluation contractor certified 
by the Department pursuant to N.J.A.C. 5:17, or signed 
by an individual inspector/risk assessor certified by the 
New Jersey Department of Health pursuant to N.J.A.C. 
8:62 indicating that the clearance standards contained in 
N.J.A.C. 5:17 have been met and that all components or 
areas in the scope of work submitted in the permit 
application have been rendered lead-safe. 

i. When lead abatement work has been performed 
by an owner-occupant pursuant to an order issued by a 
local health department, a lead abatement clearance 
certificate shall be required. 

4. When lead abatement work has been performed 
pursuant to an order issued by a local health department, 
no lead abatement clearance certificate shall be issued 
without the approval of the local health department. 

Amended by R.1984 d.120, effective April 16, 1984. 
See: 16 N.J.R. 179(a), 16 N.J.R. 873(a). 

(c): "N.J.A.C. 5:23-2.14 have been determined have been 
found,"; "lawful" added. 
Amended by R.1987 d.91, effective February 2, 1987. 
See: 18 N.J.R. 2348(a), 19 N.J.R. 289(c). 

Added new (i)2; renumbered (i)2.-9. as (i)3.-10. 
Amended by R.1988 d.167, effective April 18, 1988. 
See: 20 N.J.R. 223(b), 20 N.J.R. 893(b). 

Added text to (b) "after the completion of the alteration". 
Amended by R.1991 d.180, effective April 1, 1991. 
See: 23 N.J.R. 257(a), 23 N.J.R. 1028(b). 
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In (i), deleted inspections of sprinkler systems, hazardous uses and 
places of assembly. 
Amended by R.1991 d.325, effective July 1, 1991. 
See: 23 N.J.R. 805(a), 23 N.J.R. 2046(a). 

Potentially hazardous equipment approvals time-limited at (i); eleva­
tor requirements added at (j). 
Amended by R.1992 d.147, effective April6, 1992. 
See: 24 N.J.R. 170(a), 24 N.J.R. 1397(a). 

Elevators wholly within R-2 residences exempt. 
Amended by R.1993 d.421, effective September 7, 1993. 
See: 25 N.J.R. 2161(a), 25 N.J.R. 4073(a). 
Amended by R.1993 d.662, effective December 20, 1993. 
See: 25 N.J.R. 3891(a), 25 N.J.R. 5918(a). 
Amended by R.1994 d.434, effective September 6, 1994 (operative 

January 1, 1995). 
See: 26 N.J.R. 1911(a), 26 N.J.R. 3706(b). 
Amended by R.1995 d.381, effective July 17, 1995. 
See: 27 N.J.R. 970(a), 27 N.J.R. 2715(a). 
Amended by R.1995 d.476, effective September 5, 1995 (operative 

January 1, 1996). 
See: 27 N.J.R. 1846(a), 27 N.J.R. 3325(b). 

Rewrote (j). 

Law Review and Journal Commentaries 

Arbitration-Condominiums-Consumer Fraud Act. Steven P. 
Bann, 137 N.J.L.J. No. 2, 65 (1994). 

Attorneys fees-Condominiums-Damages-DCA-PREDFDA. 
132 N.J.L.J. No. 9, 45 (1992). 

Case Notes 

Civil rights action challenging township actions regarding use of 
property as church were not ripe for adjudication until township 
planning board decided site plan application and any need for variance. 
Trinity Resources, Inc. v. Township of Delanco, D.N.J.1994, 842 
F.Supp. 782. 

Condominium vendor committed unconscionable practice within 
scope of Consumer Fraud Act. Cybul v. Atrium Palace Syndicate, 272 
N.J.Super. 330, 639 A.2d 1146 (AD.1994), certification denied 137 N.J. 
311, 645 A.2d 140. 

Penalties could not be imposed on condominium vendor for failure 
to obtain temporary certificates of occupancy. Department of Commu­
nity Affairs, Div. of Housing and Urban Development v. Atrium Palace 
Syndicate, 259 N.J.Super. 578, 614 A.2d 1069 (AD.1992). 

Purchasers were entitled to return of deposit for failure of vendors to 
timely perform. Department of Community Affairs, Div. of Housing 
and Development v. Atrium Palace Syndicate, 247 N.J.Super. 511, 589 
A.2d 1046 (AD.1991), certification denied 126 N.J. 338, 598 A.2d 895. 

Not substantially complete condominium unit could not be occupied. 
Department of Community Affairs, Div. of Housing and Development 
v. Atrium Palace Syndicate, 247 N.J.Super. 511, 589 A.2d 1046 (A.D. 
1991), certification denied 126 N.J. 338, 598 A2d 895. 

Certificates of occupancy cannot bar occupancy. Department of 
Community Affairs, Div. of Housing and Department v. Atrium Palace 
Syndicate, 247 N.J.Super. 511, 589 A.2d 1046 (A.D.1991), certification 
denied 126 N.J. 338, 598 A.2d 895. 

Developer's failure to timely issue temporary certificate of occupancy 
(TCO) required refund of purchasers' deposits. Department of Com­
munity Affairs, Div. of Housing and Development v. Atrium Palace 
Syndicate, 244 N.J.Super. 329, 582 A.2d 821 (A.D.1990), certification 
denied 126 N.J. 317, 598 A.2d 878. 

Building does not qualify for property tax exemption if certificate of 
occupancy issued after assessment date; use of building for exempt 
purposes prior to issuance of certificate irrelevant to exemption issue 
(citing former N.J.A.C. 5:23-2.7). Grace & Peace Fellowship Church, 
Inc. v. Cranford Twp., 4 N.J. Tax 391 (Tax Ct.1982). 

5:23-2.24 

5:23-2.24 Conditions of certificate of occupancy 

(a) Certificate of occupancy shall be conditioned upon 
the following: · 

1. That the completed project meets the conditions of 
the construction permit, the approved drawings including 
all amendments, and all prior approvals; 

2. That all required fees have been paid in full; 

3. That all necessary inspections have been completed 
and that the completed project meets the requirements of 
the regulations; 

4. That all violations have been corrected and that any 
assessed penalties have been paid; 

5. That all protectivedevices and equipment required 
to be installed by the regulations will continue to be 
operational as required by the regulations. 

(b) No certificate of occupancy shall be issued for any 
new home, built by a builder, as such terms are defined in 
N.J.A.C. 5:25-1.3, except after filing by the builder with the 
construction official of proof that the new home has been 
enrolled in either the State New Home Warranty Security 
Plan or a private plan approved by the Department of 
Community Affairs. If the new home is enrolled in the 
State New Home Warranty Security Plan, proof shall be in 
the form of a validated copy of the Certificate of Partic­
ipation, required pursuant to N.J.A.C. 5:25-5.5, and proof of 
payment of the warranty premium. 

(c) No certificate of occupancy shall be issued for any 
new home built by an owner or in which any design, 
construction, plumbing or electrical work has been done by 
the owner unless the owner shall file with the construction 
official an affidavit in which he certifies that all work has 
been done in conformity with applicable law, acknowledges 
that work done by him or by any subcontractor working 
under his supervision, is not covered under the New Home 
Warranty and Builders' Registration Act (N.J.S.A. 46:3B-1 
et seq.) and states that he will disclose this to any person 
purchasing the property from him within 10 years of the 
date of issuance of a certificate of occupancy. The affidavit 
shall be filed on a form prescribed by the Department of 
Community Affairs. 

(d) No certificate of occupancy shall be issued for any 
building used or intended to be used as a rooming house or 
a boarding house, as such terms are defined in section 3 of 
the Rooming and Boarding House Act of 1979 (P.L. 1979, 
c.496; N.J.S.A. 55:13B-1 et seq.), except after filing by the 
owner with the construction official of a photocopy of a 
license to own a rooming or boarding house issued to the 
owner by the Department of Community Affairs. 

(e) No certificate of occupancy shall be issued for a hotel 
or multiple dwelling, as defined in the Hotel and Multiple 
Dwelling Law (N.J.S.A. 55:13A-1 et seq.), except after filing 
by the owner with the construction official of a photocopy of 
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a certificate of registration issued by the Bureau of Housing 
Inspection of the Department of Community Affairs. 

(f) No certificate of occupancy shall be issued for any 
building containing one or more elevators unless all of the 
elevators in the building have been registered with the 
Department in accordance with N.J.AC. 5:23-12. 

(g) No certificate of occupancy shall be required in the 
case of minor work as provided for by N.J.AC. 5:23-2.17A 

Amended by R.1991 d.509, effective October 7, 1991. 
See: 23 N.J.R. 2236(a), 23 NJ.R. 3001(a). 

Text added at (f). 
Amended by R.1995 d.476, effective September 5, 1995 (operative 

January 1, 1996). 
See: 27 N.J.R. 1846(a), 27 NJ.R. 3325(b). 

Rewrote (f). 

Case Notes 
Citation to former N.J.AC. 5:23-2.7; municipal requirement for 

payment of property taxes before permit issuance invalid as preempted 
by legislation. Home Builders League of South Jersey, Inc. v. Evesham 
Twp., 174 N.J.Super. 252,416 A2d 81 (Law Div.1980). 

5:23-2.25 Establishment of fees 
The municipality in. accordance with this chapter shall by 

ordinance establish enforcing agency fees for the following 
activities: plan review; construction permit; certificate of 
occupancy; elevator device inspections and tests; demoli­
tion permit; moving of buildings permit; lead abatement 
clearance certificate; and sign permit. The fee shall be 
collected prior to the issuance of the permit or certificate. 
A schedule of such fees shall be posted in the office of the 
construction official and shall be accessible to the public. 

Amended by R.1991 d.325, effective July 1, 1991. 
See: 23 N.J.R. 805(a), 23 N.J.R. 2046(a). 

Elevator activities added. 
Amended by R.1995 d.381, effective July 17, 1995. 
See: 27 N.J.R. 970(a), 27 N.J.R. 2715(a). 
Administrative correction.· 
See: 29 N.J.R. 2267(a). 
Administrative correction. 
See: 29 N.J.R. 3721(a). 

Deleted reference to certificate of compliance and certificate of 
approval. 

Case Notes 
Citation to former N.J.AC. 5:23-4.8 fee standards; municipal re­

quirement for payment of property taxes before permit issuance invalid 
as preempted by legislation. Home Builders League of South Jersey, 
Inc. v. Evesham Twp., 174 NJ.Super. 252, 416 A2d 81 (Law Div.1980). 

5:23-2.26 Plan review fees 
Twenty percent of the construction permit fee shall be 

deemed to be the plan review fee. When a department 
plan review fee has been collected pursuant to the regula­
tions or when a plan review is waived, then the enforcing 
agency construction permit fee shall be reduced by 20 per 
cent from the amount otherwise specified in the municipal 
enforcing agency fee schedule. 

COMMUNITY AFFAIRS 

5:23-2.27 Refunds 

In the case of discontinuance of a building project, the 
yolume of the work actually completed shall be computed. :~ 
Any excess for the uncompleted work shall be returned to 
the permit holder; except that all penalties that may have 
been imposed on the permit holder under the requirements 
of the regulations shall first be collected. Plan review fees 
are not refundable. 

5:23-2.28 Volume computation 

(a) General: For the determination of the permit fees, 
the volume of the structure shall be computed as provided 
in this section. 

(b) Structures with basements: The volume of the struc­
ture shall include all enclosed dormers, porches, penthouses 
and other enclosed portions of the structure extending from 
the basement or cellar floor to the mean height of a pitched 
roof, or the average height of the top of the roof beams of a 
flat roof.· 

(c) Structures without basements: For structures without 
basements or cellars, the volume shall be based on the 
height measured to a level located one-fifth the distance 
from the first floor level to the bottom of the footings, but 
not to exceed 2~ feet below the first floor level. 

(d) Open sheds: For open sheds and structures of a 
similar character, the volume shall be measured within the 
perimeter of the roof for a height from the grade line to the , ·. ) 
mean roof level. ~ 

(e) No fee shall be required for premanufaciured con­
struction, assembly or components transported to a con­
struction site. A fee shall be required for work performed 
at the site, including, but not limited to, foundation systems, 
structural installations and external utility connections. 

(f) No fee shall be required for commercial farm build­
ings, or portions of, constructed of pre-engineered systems 
specified in N.J.AC. 5:23-3.2(d)3. A fee shall be required, 
unless exempted, for commercial farm building work per­
formed at the site. 

As amended, R.1982 d.7, eff. February 1, 1982. 
See: 13 N.J.R. 717(a), 14 N.J.R. 142(a). 

(e) added. 
Amended by R.1995 d.603, effective November 20, 1995 (operative 

March 20, 1996). 
See: 27 N.J.R. 2655(a), 27 NJ.R. 4699(a). 

5:23-2.29 Entry 

(a) The owner of any premises upon which a building or 
structure is to be constructed shall be deemed to have 
consented to inspection, by the enforcing agency, of the 
entire premises and of any and all construction being per­
formed on it until a certificate of occupancy has been issued. 

u 
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(d) added. 
Amended by R.1987 d.374, effective September 21, 1987. 
See: 19 N.J.R. 1024(a), 19 N.J.R. 1720(b). 

(d)1i and ii: 904.2 was 1404.2; 904.3 was 1404.3. 
Amended by R.1990 d.507, effective October 15, 1990. 
See: 22 N.J.R. 2208(a), 22 N.J.R. 3214(a). 

Text conformed to BOCA National Code/1990. 
Amended by R.1992 d.47, effective February 3, 1992. 
See: 23 N.J.R. 3602(a), 24 N.J.R. 405(a). 

Low volume water closet exception added at ( d)4iii. 
Amended by R.1993 d.662, effective December 20, 1993. 
See: 25 N.J.R. 3891(a), 25 N.J.R. 5918(a). 

5:23-3.9 Interpretations and opinions 

(a) Whenever the commissioner shall, in accordance with 
applicable provisions of the Administrative Procedure Act, 
make any rule constituting an interpretation of any provi­
sion of the regulations, such shall be binding provided, 
however, that such interpretations shall be prospective in 
nature. Such interpretations shall not alter the ruling of a 
subcode official already rendered in a specific instance 
relating to a specific permit or structure. Requests for 
interpretations shall be in the form, and submitted in accor­
dance with the procedure, set forth in N.J.A.C. 5:29. 

(b) In response to a written inquiry or request setting 
forth a specific factual situation, or upon its own !initiative, 
the Construction Code Element may issue a formal techni­
cal opinion to clarify provisions of the adopted subcodes. 
Such formal technical opinion shall be signed by the Assis­
tant Director of the Element and shall be binding upon the 
Element and upon other code enforcement agencies and 
licensed officials. Formal technical opinions shall be pro­
spective in nature, shall be based upon adopted subcodes or 
upon authoritative test results or standards incorporated by 
reference into an adopted subcode and shall not alter the 
ruling of a licensed official already rendered in a specific 
instance relating to a specific permit or structure, except 
that any such formal technical opinion may be considered in 
the context of an appeal from any such ruling. 

(c) The Construction Code Element may issue bulletins 
to provide advice to code enforcing agencies, builders, and 
designers. Bulletins may be issued when the Element finds 
that an issue that is in need of clarification is adequately 
dealt with by existing rules and that rulemaking is therefore 
not appropriate or necessary. Consultation with the Code 
Advisory Board shall be required prior to the issuance of 
any bulletin. 

(d) In response to a written or oral inquiry or request 
setting forth a specific factual situation, a staff member of 
the Construction Code Element may issue an informal 
opinion as to the proper application of the regulations if the 
issue is one with which he has authority to deal. Such 
informal opinion shall only be in writing if it is issued in 
response to a written inquiry or request and shall not be 
binding upon the Element or any other party. 

Amended by R.1981 d.454, effective December 7, 1981. 
See: 13 N.J.R. 56l(a), 13 N.J.R. 886(a). 

Section s·ubstantially amended. 
Administrative Correction: Name change. 
See: 22 N.J.R. 2503(b). 
Amended by R.1995 d.340, effective June 19, 1995. 
See: 27 N.J.R. 1512(a), 27 N.J.R. 2388(a). 

Redesignated (c) as (d) and added a new (c). 

5:23-3.10 (Reserved) 
Amended by R.1987 d.509, effective December 7, 1987. 
See: 19 N.J.R. 1264(a), 19 N.J.R. 2270(a). 

Substantially amended. 
Amended by R.1990 d.507, effective October 15, 1990. 
See: 22 N.J.R. 2208(a), 22 N.J.R. 3214(a). 

Text conformed to BOCA National Code/1990. 

5:23-3.11 

Recodified to 5:23-4.3A by R.1992 d.272, effective July 6, 1992. 
See: 24 N.J.R. 1446(a), 24 N.J.R. 2424(a). 

Section was "Enforcing agency classification". 

5:23-3.11 Enforcement activities reserved to the 
Department 

(a) The Department of Community Affairs shall be the 
sole plan review agency for the following structures: 

1. Electrical generating stations and substations, in-
cluding nuclear; 

2. Incineration plants; 

3. Solid waste disposal plants; 

4. Class I and Class II structures where required in 
accordance with N.J.A.C. 5:23-4.3A and N.J.A.C. 
5 :23-4.24( a )2ii; 

5. Casino hotels; 

6. Public mausoleums, vaults, crypts and other struc­
tures intended to hold or contain human remains; and 

7. All premanufactured systems for Class I and Class 
II structures, other than those authorized to be approved 
by an inplant inspection agency licensed to perform Class 
I and Class II plan review as provided in N.J.A.C. 
5:23-4A.l0, and all on-site installation of Class I and 
Class II premanufactured construction within the jurisdic­
tion of a local enforcing agency that is not a Class I or 
Class II agency, as the case may be. 

(b) The Department of Community Affairs shall be the 
sole plan review agency for elevators, escalators, and moving 
walks in Use Groups other than R-3, R-4, or R-2 structures 
in which the elevator devices are wholly within dwelling 
units and not accessible to the general public, in all build­
ings and structures other than those that: 

1. Are in a municipality that has an elevator subcode 
official; and 

2. Are otherwise within the plan review jurisdiction of 
the local enforcing agency. 

(c) A permit shall not be issued until the required plans 
for the building or structure have been released by the 
department. The department shall insure that the munici­
pal enforcing agency receives a copy of the approved plans. 
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(d) The department may perform field inspections for 
any of the above projects when it deems such activity 
appropriate. However, such action shall not relieve the 
municipality of the obligation to perform field inspections 
for any project for which the municipality has granted a 
permit. · 

(e) Whenever the department shall determine that there 
exists a violation of these regulations, it shall take appropri­
ate action and shall provide the municipality with copies of 
all notices, orders, and other applicable information. The 
department and any municipality may consolidate or take 
other steps to expedite any matter of which they jointly 
complain, but in no event shall the owner of any building 
subject to the act be sanctioned twice for the same viola­
tions. 

(f) In any case where the department shall notify a 
municipality that a violation exists, no certificate of occu­
pancy may issue until the department notifies the municipal­
ity that the violation has been abated. 

(g) The Department of Community Affairs shall be the 
sole agency for the enforcement of the Barrier Free Recre­
ation Standards (N.J.A.C. 5:23-7.100 through 7.116). Any 
complaint of noncompliance with these regulations shall be 
forwarded to the Department. 

1. As an exception to (f) above, The Department of 
Education shall be the agency for the enforcement of the 
Barrier Free Recreation Standards for public school facili­
ties. 

(h) The Department of Community Affairs shall be the 
sole agency responsible for the enforcement of N.J.A.C. 
5:23-11, the Indoor Air Quality Procedures and Standards 
for Buildings Occupied by Public Employees. Any com­
plaint of noncompliance with that subchapter shall be for­
warded to the Department. This subsection notwithstand­
ing, the Department of Health may enforce the standards 
contained in N.J.A.C. 5:23-11 when such standards have 
been adopted by the Department of Labor. 

Amended by R.1981 d.455, effective December 7, 1981. 
See: 13 N.J.R. 561(b), 13 N.J.R. 886(b). . 
Correction: Codification error and (a)6 was missing. 
See: 16 N.J.R. 1621(a). 
Administrative Change: This section has been divided into 3.11 and 

3.11A administratively. 
See: 18 N.J.R. 1842(a). 
Amended by R.1988 d.352, effective August 1, 1988. 
See: 19 N.J.R. 1270(a), 20 N.J.R. 1873(b). 

Added (f). 
Amended by R.1990 d.313, effective June 18, 1990. 
See: 22 N.J.R. 691(a), 22 N.J.R. 1915(b). 

Industrialized/modular buildings requirements added to (a)7. 
Amended by R.1990 d.507, effective October 15, 1990. 
See: 22 N.J.R. 2208(a), 22 N.J.R. 3214(a). 

Text conformed to BOCA National Code/1990. 
Amended by R.1991 d.325, effective July 1, 1991. 
See: 23 N.J.R. 805(a), 23 N.J.R. 2046(a). 

Enforcement of elevator, moving walk and escalator requirements for 
. other than R-3 and R-4 reserved to Department. 
Amended by R.1992 d.147, effective April 6, 1992. 

COMMUNITY AFFAIRS 

See: 24 N.J.R. 170(a), 24 N.J.R. 1397(a). 
Elevators wholly within R-2 residences exempt. 

Amended by R.1992 d.183, effective April 20, 1992. 
See: 24 N.J.R. 167(a), 24 N.J.R. 1475(b). 

Enforcement of public employees' indoor air quality subcode as­
signed to DCA. 
Amended by R.1994 d.28, effective January 18, 1994. 
See: 25 N.J.R. 4546(b), 26 N.J.R. 352(a). 
Amended by R.l994 d.96, effective February 22, 1994. 
See: 26 N.J.R. 1073(a). 

Case Notes 
Delaware River Port Authority was not subject to Construction Code 

or anti-discrimination laws. Eastern Paralyzed Veterans Ass'n, Inc. v. 
City of Camden, 111 N.J. 389, 545 A.2d 127 (1988). 

5:23-3.11A Enforcement activities reserved to other State 
agencies 

(a) The Department of Health shall be the sole plan 
review agency for all health care facilities as defined herein: 

1. A permit shall not be issued until the required 
plans for the building or structure have been stamped or 
signed and released by the appropriate official of the 
Department of Health. The Department of Health shall 
insure that the municipal enforcing agency receives a copy 
of the approved plans; 

2. The Department of Health shall perform field in­
spections for any of the above projects when it deems 
such activity appropriate. However, such action shall not 
relieve the municipality of the obligation to perform field 
inspections for any projects for which the municipality has 
granted a permit; 

3. Whenever the Department of Health shall deter­
mine that there exists a violation of these regulations, or 
of the regulations of the Federal government pertaining 
to health care facilities, it shall take appropriate action 
under these regulations or the regulations of the Federal 
government and shall provide the municipality with copies 
of all notices, orders and other applicable information. 
Whenever the municipality shall determine that there 
exists a violation of the regulations pertaining to health 
care facilities, it shall take appropriate action under the 
regulations and shall provide the Department of Health 
with copies of all notices, orders and other applicable 
information. The Department of Health and any munici­
pality may consolidate and ·take . steps to expedite any 
matter of which they jointly complain, but in no event 
shall a health care facility be sanctioned twice for the 
same violation; 

4. In any case where the Department of Health shall 
notify a municipality that a violation exists, no certificate 
of occupancy may issue until the Department of Health 
shall notify the municipality that the violation has been 
abated. 

(b) The Department of Labor shall be the sole enforcing , '\ 
agency for the following work: ··~ 

1. Amusement rides; 
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7. The municipality shall provide the construction offi­
cial, each subcode official and each inspector with person­
al identification which includes at least the name of the 
municipality, and the name, title and photograph of the 
jndividual. The identification shall be validated by the 
municipality. 

8. A municipality may, in its discretion, employ a 
mechanical inspector to perform plan review and mechan­
ical inspections, with oversight by a designated subcode 
official, for Use Group R-3 or R-4 structures. 

9. Provisions concerning reappointment of construction 
and subcode officials in non-civil service municipalities 
are as follows: 

i. At least 30 days prior to the expiration of the 
statutory four-year term of office of a construction or 
subcode official, the appointing authority shall give 
written notice to the official indicating whether or not 
he or she is going to be reappointed. 

ii. In the event that the official is neither reappoint­
ed, nor given written notice that he or she is not being 
reappointed, prior to the date of expiration of the 
statutory four-year term of office, the official shall be 
deemed to have been appointed to serve in an acting 
capacity for a period of not more than 60 days, in 
accordance with (a)6 above. The municipality is not 
relieved of the obligation, pursuant to (a)6 above, to 
notify the Department within seven days any time any 
acting appointment will exceed 30 days. 

iii. In the event that the official is neither reappoint­
ed, nor given written notice that he or she is not being 
reappointed, prior to the expiration of the 60-day 
period following the date of expiration of the prior 
statutory four year term of office, the Department, in 
such circumstance, shall not extend any such acting 
appointment and the official shall be deemed to have 
been reappointed, such reappointment being effective 
retroactively to the date of expiration of the prior 
statutory four-year term. 

(b) The municipality shall establish a central permit office 
under the direction and supervision of the construction 
official. This office shall receive applications for construc­
tion permits and plan review, issue construction permits and 
certificates of occupancy, collect fees, penalties, fines and 
issue notices, and orders. The office shall be open during 
normal business hours at times to be determined by the 
municipality. These times shall be posted in a conspicuous 
place and shall be comparable with the amount of construc­
tion activity in the municipality. Nothing herein shall pre­
vent a municipality from establishing branch offices, but the 
public shall not, unless in the case of an emergency, unfore­
seen or unavoidable circumstance, be required to do busi­
ness, except at the central permit office. 

(c) The construction official and the subcode officials 
shall be available for consultation and discussion during 

5:23-4.5 

normal business hours at scheduled times to be determined 
by the construction official. All inspections shall take place 
between 9:00A.M. and 5:00P.M. on business days or while 
construction is taking place, or in the case of emergency, or 
with the permission of the owner or his representative. 

(d) The municipality shall ensure that the enforcing agen­
cy has adequate staff to review plans, applications, specifica­
tions and to schedule and perform inspections in a· timely 
manner. 

Amended by R.1982 d.23, effective February 1, 1982. 
See: 13 N.J.R. 863(a), 14 N.J.R. 142(b). 

(a)6: text deleted and replaced with new text through (a)6iv. 
Notice of correction: "30 days. Acting appointments may not be made 

for longer than" was omitted from text in (a)6. 
See: 20 N.J.R. 2823(a). 
Amended by R.1993 d.187, effective May 3, 1993. 
See: 25 N.J.R. 624(a), 25 N.J.R. 1875(a). 

Added (a)8. 
Amended by R.1994 d.323, effective July 5, 1994 (operative January 1, 

1995). 
See: 25 N.J.R. 2162(a), 26 N.J.R. 2780(a). 
Amended by R.l996 d.387, effective August 19, 1996 (operative No" 

vember 1, 1996). 
See: 28 N.J.R. 2434(a), 28 N.J.R. 3923(a). 

In (a) added provisions relating to reappointment of construction and 
subcode officials in non-civil service municipalities. 

Case Notes 

Municipal construction code official's appearance for work for 11 
days after his four-year term expired did not confer tenure on him on 
basis of appointment to second consecutive term. Cutler v. Borough of 
Westwood, 295 N.J.Super. 344, 685 A.2d 44 (A.D.l996). 

Township's failure to make a proper temporary appointment in 
conformance with regulation resulted in plaintiffs appointment as 
subcode plumbing inspector becoming one of tenure pursuant to 
N.J.S.A. 52:27D-126(b). f?eStefano v. Washington Twp., 220 N.J.Su­
per. 273, 531 A.2d 1090 (L.l987). 

5:23-4.5 Municipal enforcing agencies; administration 
and enforcement 

(a) Records and procedures: The municipality shall en­
sure that the construction official, with the assistance of the 
subcode officials and other necessary municipal employees, 
maintains a central file system, by block and lot, for each 
property in the municipality for which a permit has been 
issued or requested or for which an action has been taken 
by the municipal enforcing agency. 

1. The files shall contain all information, including 
inspection reports, correspondence, and so forth, relevant 
to each application for a construction permit or certificate 
of occupancy. 

2. The files shall contain or indicate the storage loca­
tion of all plans and specifications too bulky for inclusion 
in the central file. · 

3. The files and records of the municipal enforcing 
agency shall be open to department review and audit and 
public inspection during normal business hours. 
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i. File copies of all documents in connection with 
building operations shall be retained in· the official 
records as provided by law. 

ii. Files and records shall be maintained in a man­
ner consistent with the Municipal Procedures Manual 
established by the commissioner for this purpose. 

(b) Forms: 

1. The construction official shall ensure that all neces­
sary forms and applications are available to the public at 
the central permit office. 

. 2. The following standardized forms established by the 
Commissioner are required for use · by the municipal 
enforcing agency: 

Form No. 
FlOO (REV 3/96) 
FllO (REV 3/96) 
F120 (REV 3/96) 
F130 (REV 3/96) 
F140 (REV 3/96) 
F145 (6/96). 

F150 (REV 3/96) 
F-155 
F-160B 
F170 (REV 3/96) 

F180 (REV 3/96) 
F190 (REV 3/96) 
F210 (REV 3/96) 

F221 (REV 3/96) 

F-222A 

F223 (REV 3/96) 

F-224A 

F-225 

F-230B 
F-240A 

F-245A 
F250 (REV 3/96) 
F-255A 
F260 (REV 3/96) 
F270 (REV 3/96) 
F310 (REV 3/96) 
F-320A 
F-325 

F326. 
F-330A 

F-340A 

F-350B 
F-360A 
F370 (REV 3/96) 

Supp. 2-18-97 

Name 

Construction Permit Application 
Building Subcode Technical Section 
Electrical Subcode Technical Section 
Plumbing Subcode Technical Section 
Fire Subcode Technical Section 
Mechanical Inspector Technical Sec­
tion 
Elevator Subcode Technical Section 
Elevator Subcode Multiple Devices 
Application for a Variation 
Construction Permit, Required In­
spection 
Construction Permit Notice 
Permit Update 
Notice of Violation and Order to Ter­
minate/Notice Order to Pay Penalty 
Inspection Sticker Approval for Build­
ing 
Inspection Sticker Approval for Elec­
tric 
Inspection Sticker Approval for 
Plumbing 
Inspection Sticker Approval for Fire 
Protection 
Inspection Sticker Approval for Eleva­
tor 
Inspection Sticker-Not Approved 

. Notice of Unsafe Structure/Imminent 
Hazard 
Unsafe Structure Notice 
Stop Construction Order 
Stop Construction Notice 
Certificate 
Application for Certificate 
Elevator Inspection 
Elevator Notice 
Notice of Elevator Device Sealed Out 
of Operation 
Accident/Incident Report 
Application to Construction Board of 
Appeals 
Decision of Construction Board of 
Appeals 
Cut-In Card 
Denial of Permit 
Chimney Certification for Replace­
ment of Fuel Fired Equipment 
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3. The following standardized forms established by the 
Commissioner are optional for use by the municipal 
enforcing agency; provided, however, that where they are 
not used, equivalent forms or mechanisms are used by the 
enforcing agency to accomplish the same purpose: 

Form No. 
F-200A 
F-280B 
F-290A 
F-300A 
F375 

Name 
Inspection Notice 
T.C.O. Control Card 
Ongoing Inspections Control Card 

. Ongoing Inspections Schedule 
Tickler/X-Ref Card 

4. No forms other than those established by the Com­
missioner shall be required of the public in connection 
with the administration and enforcement of the State 
Uniform Construction Code. The municipal enforcing 
agency may use additional forms for its own internal 
processing and recordkeeping. Nothing in this section 
pertaining to forms or in the forms themselves shall be 
deemed to affect the requirements for-plans and specifica­
tions or documentation of prior approvals. Where there 
is insufficient space on a form for all required informa­
tion, the form shall be used with attachments. 

5. · Printing of forms: The municipal enforcing agency 
shall arrange for the printing of all forms. Other interest­
ed persons may also arrange for the printing of forms or · 
they may purchase and use forms printed by others. The 
municipal enforcing agency may provide for the inclusion 
of its name and other appropriate identifying information 
on the forms it has printed. However, the municipal 
enforcing agency shall accept forms not having municipal 
identification and shall, in any such case, insert the name 
of the municipality. All required forms shall be exact 
replicas of the forms required by the Commissioner, 
conforming in content, size, format and colors, except that 
all multi-part forms may be printed with an additional 
copy so long as the additional copy shall be in a color 
distinct from those specified by the Commissioner. 
Forms F-llOA, F-120A, F-130A and F-140A may have 
the Subcode Technical Sections printed in any color or 
colors of ink as desired. and Form F-310A (Elevator 
Inspection) may be printed as a multipart form on sepa­
rate pages with up to four copies of each page. 

(c) Logs: 

1. The following standardized logs established by the 
Commissioner are required to be maintained by the mu­
nicipal enforcing agency: 

Log No. 
L-700B 
L-710A 
L-720B 
L730 (REV 3/96) 

Name 
Permit Fee Log 
Inspection Log 
Certificate Log 
Ongoing Inspection Log 

2. The municipal enforcing agency shall maintain the 
required logs either on log sheets established by the 
commissioner or on log sheets or ledger books of its own 
choice or design, ·provided that all required entries are 
maintained. 
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(d) Monthly reports: 

1. The following standardized report forms estab­
lished by the Commissioner are required to be completed 
by the municipal enforcing agency and transmitted to the 
Department by the tenth business day following the end 
of each calendar month: 

Report No. 

R-811B 
R-812B 

Name 
Municipal Monthly Activity 
Report Certificates 
Municipal Monthly Activity Report Permits 

2. Municipalities currently submitting monthly reports 
electronically shall continue to do so. Municipalities that 
do not already submit monthly reports electronically using 
UCCARS I shall begin to do so according to the following 
schedule: 

i. By December 31, 1992, all municipalities issuing 
600 or more permits per year as determined by the 
Department shall submit monthly reports electronically. 

ii. By December 31, 1993, all municipalities issuing 
fewer than 600, but more than 200, permits per year as 
determined by the Department shall submit monthly 
reports electronically. 

iii. All other municipalities shall have the option of 
submitting monthly reports electronically or by mail. 
Any municipality which issues more than 200 permits 
per year as determined by the Department for any 
future year shall submit monthly reports electronically 
beginning during the following year. 

iv. A municipality that determines that compliance 
with this schedule would impose an undue hardship 
may apply to the Department for an extension of time. 
A request for an extension shall be in writing and shall 
set forth the reason( s) for such extension and the 
period of time for which the extension is sought. The 
Department shall give the municipality written notice of 
its determination in response to the extension request. 

3. As long as funding permits, the Department shall 
provide the UCCARS I software, training and technical 
support for the system free of charge to municipalities. 
Municipalities may submit monthly reports electronically 
using an alternative system compatible with UCCARS as 
determined by the Department and capable of transmit- · 
ting a monthly report based on UCCARS specifications. 

4. Municipalities, at their option, may choose to add 
UCCARS II and III systems to their UCCARS I System 
and may obtain them, at no cost, from the Department, 
when available. 

(e) Quarterly reports: The following standardized report 
established by the Commissioner is required to be complet­
ed by the municipal enforcing agency for State of New 
Jersey training fees and must be submitted quarterly, with 
the accompanying fees, pursuant to N.J.A.C. 5:23-4.19: 

5:23-4.5 

Report No. Name 
R840 (REV 3/96) State Training Fee Report 

(f) The following standardized report form established by 
the Commissioner is optional for use by the municipal 
enforcing agency: 

Report No. Name 
R-800A Inspector's Report 

(g) Exceptions: Exceptions may be made by the munici­
pal enforcing agency to those requirements for records and 
procedures, forms, logs, and reports as stated in this section 
and in the Municipal Procedures Manual established by the 
commissioner only with the express written authorization of 
the Department. Requests for exceptions shall be in writing 
and shall detail the requirement(s) to which an exception is 
sought, the reason(s) for such exception and the duration 
for which the exception is sought, and shall be accompanied 
by any appropriate documentation and examples of alterna­
tive procedures, forms, logs or reports. 

(h) Duties of construction officials: 

1. The construction official shall enforce the regula­
tions and: 

i. Provide that applications are available, and assist 
the public in preparing the applications whenever nec­
essary; 

ii. Review all applications for completeness as to 
form and for verification of prior approvals. He may 
request additional documentation concerning prior ap­
provals whenever it is deemed necessary; 

iii. Upon receipt of the completed application, the 
construction official shall determine the proper fee for 
the work required; 

iv. Collect all fees and penalties and ensure that 
funds are properly accounted for; 

v. Ensure that the proper subcode official shall have 
an adequate time period to review appropriate applica­
tions, plans and specifications; 

vi. Ensure that all requests for variation are proper­
ly prepared, documented and referred to the appropri­
ate subcode officials; 

vii. Issue the construction permit upon receiving the 
approval of all appropriate subcode officials; 

viii. Record all notices of violation upon receiving 
notification of the appropriate subcode official, and 
determine all penalties for noncompliance with the 
penalty notices; 

ix. Ensure that all required inspections are sched­
uled and performed within three business days of the 
time for which inspection has been requested; 

x. Ensure that the reports of all inspections are 
completed and properly filed; 
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xi. Record stop work orders, upon notification of 
the appropriate subcode official; 

xii. Ensure that all final inspections have been com­
pleted prior to the issuance of a certificate of occupan­
cy. 

(1) Ensure that all inspection required for the 
purpose, has been completed prior to the issuance of 
temporary certificate of occupancy; 

xiii. Issue the certificate of occupancy, upon receiv­
ing the approval of all appropriate subcode officials. 

(1) Issue the temporary certificate of occupancy, 
upon receiving the approval of all appropriate sub­
code officials; 

xiv. Ensure, in the case of a change of use, or upon 
a request for a certificate of continued occupancy, that 
each subcode official gives an approval based on an 
inspection and the review of all submitted data before 
issuing a certificate of continued occupancy; 

xv. Prepare and obtain reports required in the regu­
lations; 

xvi. Attend meetings and hearings as required by 
the regulations; 

xvii. Carry out such other functions as are necessary 
and appropriate to the position of construction official; 

xviii. Coordinate the activities of the subcode officials 
in enforcement of the energy radon hazard, elevator 
safety and mechanical subcodes; 

xix. Reply within three business days to any request 
from the municipal search officer for information con­
cerning construction permits or certificates of occupan­
cy; 

xx. Comply with any local procedures which may be 
established by the governing body to provide the munic­
ipal search officer with information concerning con­
struction permits and certificates of occupancy; and 

xxi. File with the Department a notice of the execu­
tion of each contract with a private on-site inspection 
agency, which notice shall specify the subcode(s) cov­
ered by the contract, within 10 days after the effective 
date of the contract. 

2. Nothing contained herein shall prevent the con­
struction official from overruling a decision of a subcode 
official if he is qualified and certified in that subcode 
pursuant to subchapter 5 of this chapter. 

(i) Duties of subcode officials: 

1. The subcode official shall enforce the regulations 
and: 
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i. Review those aspects of the application, plans and 
·specifications appropriate to his subcode for approval 
and release to the construction official for issuance of 
the permit; 

ii. . Receive and review directly from the applicant 
applications involving only one trade or subcode and 
minor or emergency work for approval and release to 
the construction official for issuance of the permit; 

iii. Collect fees for permit applications involving 
only trade or subcode and minor or emergency work 
and forward same to the construction official for proper 
accounting; 

iv. Comply with the time limitations for review as 
determined by the construction official; 

v. Review requests for variations as necessary; 

vi. Perform all required inspections within three 
business days of the time for which inspection has been 
requested; 

vii. Issue in the name of the enforcing agency no­
tices of violation and notify the construction official of 
same. The subcode official may issue verbal orders at 
the jobsite and shall record such orders in his inspec­
tion report; 

viii. Complete reports of all inspections performed; 

ix. Issue stop work orders in the name of the en­
forcing agency and notify the construction official of 
same; 

x, Perform final inspection and notify construction 
official of approval in order that the construction offi­
cial may issue certificate of occupancy; 

xi. Make inspection, review submitted data and no­
tify construction official of approval in the case of a 
change of use, or a request for a certificate of contin­
ued occupancy; 

xii. Assist the construction official in the prepara­
tion of all reports required in the regulations; 

xiii. Attend meetings and hearings as required by 
the regulations; 

xiv. Issue documentation and certification, such as 
cut-in cards to utilities and/or public agencies if re­
quired by the regulations; 

xv. Carry out such other functions as are necessary 
and appropriate to the position of subcode official. 

2. In the course of enforcing the regulations, the fire 
protection subcode official shall c0operate, to the greatest 
extent possible, with the local fire service, which is the U. 
local fire department or district having jurisdiction. 
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i. The fire protection subcode official shall, upon 
request of the local fire service, allow a designated 
representative of the local fire service reasonable access 
to, and opportunity to review, plans submitted to the 
fire protection subcode official for his approval. 

ii. The fire protection subcode official shall consult 
with the local fire service prior to granting any varia­
tions from the requirements of the fire protection 
subcode. 1 If the fire protection subcode official is not 
himself a member of the local fire service, he shall, 
upon receipt of an application for a variation, forward a 
copy thereof to the local fire service and shall not grant 
a variation until he has received the comments of the 
local fire/service or until 10 business days have passed, 
whichever comes first. 

iii. The participation of the local fire service in the 
code enforcement process shall in no way be construed 
as reducing the responsibility of the fire protection 
subcode official for the proper enforcement of the fire 
protection subcode. Advice rendered by the local fire 
service shall in no way be binding upon the subcode 
official. 

G) Conflict of interest: 

1. No person employed by an enforcing agency as a 
construction or subcode official or as an inspector shall 
carry out any inspection or enforcement procedure with 
respect to any property or business in which he or she, or 
a member of his or her immediate family, has an econom­
ic interest. 

i. Where an inspection or enforcement procedure is 
necessary or required in any such property or business, 
the official or inspector shall arrange for the inspection 
or enforcement to be carried out either by another local 
enforcing agency or by the Department. 

2. No person employed by an enforcing agency as a 
construction or subcode official, assistant to the construc­
tion or subcode official, trainee, inspector or plan review­
er, shall engage in, or otherwise be connected directly or 
indirectly for purposes of economic gain, with any busi­
ness or employment furnishing labor, materials, products 
or services for the construction, alteration, or demolition 
of buildings or structures within any municipality in which 
he is so employed by an enforcing agency, and in any 
municipality adjacent to any municipality in which he is 
thus employed. 

3. Persons subject to this subsection shall annually 
report any income or benefits received from any business 
or property subject to the Code, or from any business 
furnishing materials, products, labor or services for types 
of work subject to the Uniform Construction Code regula­
tions, to the municipal governing body. This report shall 
include a list of all sources of income, but need not list 
the amount. 
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4. No person employed by a municipal enforcing 
agency as a construction official, subcode official or in­
spector shall be employed to appear before any construc­
tion board of appeals, or be involved in any court pro­
ceeding within the State, as a paid expert witness, or in 
any other compensated capacity in any proceeding involv­
ing the enforcement of the Uniform Construction Code 
except on behalf of another enforcing agency, or as a 

. court-appointed witness. 

i. This prohibition shall not apply to any litigation 
not involving enforcement of the Code, or to an ap­
pearance as a fact witness; nor shall it apply to any 
activities unrelated to an action for, or an appeal of, 
enforcement of the Code. 

5. This section shall not apply to: 

i. The ownership of stock or other investment in­
strument in any corporation listed on any national stock 
exchange. 

ii. Any such business or employment outside the 
State; 

iii. Dual employment by two· or more enforcing 
agencies; 

iv. Any business or employment which is not subject 
to the regulations. 

v. Service as an instructor in a code enforcement 
training program. 

6. Nothing herein shall ·prohibit a municipality from 
establishing by ordinance more restrictive provisions cov­
ering conflict of interest. 

7. Prior to July 1, 1992, this subsection shall not apply 
to any person employed as an elevator inspector who is 
not licensed under this chapter. 

Amended by R.1983 d.611, eff. January 3, 1984. 
See: 15 N.J.R. 1789(a), 16 N.J.R. 45(b). 

Deleted old (b)2.-3. and (c) and added new (b)2, (c), (d) and (e). 
Renumbered old ( d)-(f) as new (f)-(h). 
Amended by R.1984 d.303, effective July 16, 1984. 
See: 16 N.J.R. 950(a), 16 N.J.R. 1968(b). 

Added (g)2. 
Amended by R.1990 d.61, effective February 5, 1990. 
See: 21 N.J.R. 3346(b), 22 N.J.R. 351(b). 

Form numbers updated, new ( d)2. added and reference made to 
reports and fees being submitted quarterly. 
Amended by R.1990 d.226, effective May 7, 1990. 
See: 21 N.J.R. 3696(a), 22 N.J.R. 1356(a). 

Radon mitigation added to (f)lxviii. 
Amended by R.1991 d.325, effective July 1, 1991. 
See: 23 N.J.R. 805(a), 23 N.J.R. 2046(a). 

Elevator safety added at (f)1xviii; conflict of interest provision added 
at (h). 
Amended by R.1992 d.47, effective February 3, 1992. 
See: 23 N.J.R. 3440(a), 24 N.J.R. 405(a). 

Electronic monthly reporting added at (d)2.-4. 
Amended by R.1992 d.230, effective June 1, 1992. 
See: 24 N.J.R. 168(a), 24 N.J.R. 2052(a). 

Form numbers changed in (b). 
Amended by R.1992 d.243, effective July 6, 1992. 
See: 24 N.J.R. 678(a), 24 N.J.R. 2422(a). 
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Conflict of interest and exception provisions added. 
Amended by R.1992 d.392, effective October 5, 1992. 
See: 24 N.J.R. 2657(a), 24 N.J.R. 3521(b). 

Report form number changed at (e). 
Amended by R.1993 d.581, effective November 15,1993. 
See: 25 N.J.R. 3693(a), 25 N.J.R. 5146(a). 
Amended by R.1994 d.323, effective July 5, 1994 (operative January 1, 

1995). 
See: 25 N.J.R. 2162(a), 26 N.J.R. 2780(a). 
Amended by R.1995 d.249, effective June 5, 1995, (operative October 1, 

1995). 
See: 27 N.J.R. 619(a), 27 N.J.R. 2187(a). 

In (b)2 added Form No. F-370. 
Amended by R.1996 d.512, effective November 4, 1996. 
See: 28 N.J.R. 3697(a), 28 N.J.R. 4782(a). 
Amended by R.1997 d.64, effective February 18, 1997 (operative May 

19, 1997). 
See: 28 N.J.R. 4695(a), 29 N.J.R. 550(a). 

In (b )2, amended form references. 

Case Notes 

Former N.J.A.C. 5:23-4.3 regarding conflict of interest valid. New 
Jersey State Plumbing Inspectors Assn., Inc. v. Sheehan, 163 N.J.Super. 
398, 394 A.2d 1244 (App.Div.1978), certiorari denied 79 N.J. 484, 401 
A.2d 239 (1979). 

Monetary penalty against builder for code violations was not reduced 
for financial hardship, but was reduced by half to secure prompt 
compliance. Bureau of Housing Inspection v. Regency Village Apart­
ments, 95 N.J.A.R.2d (CAP) 37. 

Fraud an.d deceit while practicing as a licensed code enforcement 
official or inspector warranted license revocation. Regulatory Affairs v. 
Zieniuk, 95 N.J.A.R.2d (CAP) 15 

Conflict of interest precluded employment as elevator inspector. 
Kunz v. Department of Community Affairs, 94 N.J.A.R.2d (CAP) 32. 

5:23-4.5A Selection of private on-site inspection and plan 
review agencies 

(a) Whenever a local governing body having jurisdiction 
elects to contract with a private onsite inspection and plan 
review agency to carry out the enforcement of one or more 
subcodes, as permitted by N.J.A.C. 5:23-4.14, the agency 
shall be selected in accordance with the provisions of this 
section. 

(b) Prior to the selection of an on-site inspection agency, 
the local enforcing agency shall notify each private on-site 
agency authorized by the Department to serve as a subcode 
official for the subcbde(s) to be contracted. The notifica­
tion, which shall specify the term of the proposed contract, 
shall be delivered by certified mail, return receipt requested. 
The notice shall specify any local procedural requirements, 
including, but not limited to, staffing and response time 
requirements exceeding the minimum standards set forth in 
the code, with which the construction official and/or the 
governing body would expect a private on-site agency to 

· comply in order to effectively enforce a subcode in accor­
dance with the performance standards of the local enforcing 
agency. No other notice shall be required. 

COMMUNITY AFFAIRS 

1. The notice shall specify that a written, sealed bid is 
requested, together with a qualification statement con­
taining the information set forth in N.J.A.C. 5:23-4.5A(d), 
shall identify the subcode(s) for which a bid is requested, 
shall state the date and time by which bids and accompa­
nying qualification statements must be submitted, which 
shall not be less than 30 days following the date of . 
mailing of the request for bids, and shall state the name 
and address of the person to whom bids and accompany­
ing qualification statements shall be mailed or delivered. 

2. All bids shall set forth the fees which the private 
on-site agency proposes to charge for work done by it in 
the municipality. Such fees shall be expressed as a 
uniform percentage, by subcode, which shall not exceed 
100 percent, of the fees charged, as of the date on which 
the bids are opened, by the Department when it serves as 
an enforcing agency, which fees are set forth at N.J.A.C. 
5:23-4.20. 

3. The contract shall be awarded to the bidder that 
offers to charge the lowest percentage of the Depart­
ment's fees and is determined by the governing body, 
after consultation with the construction official, to be able 
to effectively enforce the subcode(s) for which the bid was 
submitted. 

4. The amounts to be charged by a private on-site 
agency awarded a contract pursuant to this section shall 
be the amounts set forth in N.J.A.C. 5:23-4.20 and/or 
5:23-l2.6(a) and (b) as of the date of the opening of the 
bids, multiplied by the percentage set forth. in the bid. 
Such amounts shall be in effect for the entire contract 
period and shall not be affected by any subsequent in­
crease in the fees set forth in N.J.A.C. 5:23-4.20 or 
5:23-12.6(a) and (b). 

(c) Written, sealed bids, together with separately sealed 
qualification statements containing the information required 
by (d) below, shall be submitted to the municipal officer 
responsible for receiving bids at or before the date and time 
established in the original notice of request for proposals. 
The said municipal officer shall forward all such qualifica­
tion statements received to the construction official, who 
shall evaluate each qualification statement and advise the 
governing body, in writing, as to whether, in the construction 
official's judgment, each private agency submitting a propos­
al would be able to effectively enforce the subcode(s) for 
which the proposal is being submitted in the municipality, in 
accordance with the performance standards of the local 
enforcing agency. 

(d) All qualification statements submitted by private on­
site inspection agencies to serve as subcode officials shall be 
in writing and shall contain all of the information required 
by this subsection. Any omission of required information 
shall allow the local governing body the option to automati­
cally disqualify the proposal. No additional information 
shall be required. The required information is as follows: 
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1. The name and principal business address of the 
agency; 

2. The name of the person who will serve as the 
agency's responsible official and representative if the 
agency is awarded the contract; 

3. A full listing of all agency technical, field inspection 
and supervisory personnel, grouped by job classification 
and title. The listing shall include the technical, edu­
cational and licensure qualifications of each person; 

4. A full listing of the municipalities served by the 
agency. This list shall specifically identify the subcodes 
enforced in each case and the number of permits super­
vised and the number of inspections performed during an 
average month during the preceding year in each munici­
pality; 

5. A table of organization for the agency which is 
correlated by job title to the required personnel list; 

6. The manner in which the agency compensates each 
class of employees, which shall be one of the following 
only: full-time salaried, part-time salaried, full-time hour­
ly or part-time hourly. Where employees of a given class 
are compensated in more than one way, a percentage 

· breakdown shall be provided; 

7. The full address of each agency office which is 
open and staffed at least 35 hours per week by salaried or 
hourly agency employees; 

8. A narrative description of the arrangements the 
agency plans to make for the issuance of minor work and 
single trade permits; 

· 5:23-4.5A 

9. A narrative description of the arrangements the 
agency plans to make for discharging its plan review 
obligations; 

10. The time in which the agency can perform, or has 
performed, plan reviews upon assignment by the construc­
tion official; 

11. Any guarantees of time in responding to requests 
for required inspections or plan reviews where the time in 
responding is less than the maximum time established in 
these regulations. If an agency does not guarantee re­
sponse time less than the maximum, the agency shall so 
state in its proposal. 

12. The time in which the agency can respond, or has 
responded, to requests for required inspections from the 
construction industry; and 

13. A narrative description of the arrangements the 
agency plans to make for providing emergency inspection 
services, including response time. 

(e) When considering qualification statements submitted 
by authorized on-site inspection agencies seeking to act as a 
subcode official, construction officials and governing bodies 
shall base their determination as to whether an authorized 
on-site inspection agency would be able to effectively en­
force the subcode on the following criteria: 

1. The speed with which the agency can respond, or 
has responded, to requests for required inspections from 
the construction industry; 
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7. The municipality shall provide the construction offi­
cial, each subcode official and each inspector with person­
al identification which includes at least the name of the 
municipality, and the name, title and photograph of the 
individual. The identification shall be validated by the 
municipality. 

8. A municipality may, in its discretion, employ a 
mechanical inspector to perform plan review and mechan­
ical inspections, with oversight by a designated subcode 
official, for Use Group R-3 or R-4 structures. 

9. Provisions concerning reappointment of construction 
and subcode officials in non-civil service municipalities 
are as follows: 

i. At least 30 days prior to the expiration of the 
statutory four-year term of office of a construction or 
subcode official, the appointing authority shall give 
written notice to the official indicating whether or not 
he or she is going to be reappointed. 

ii. In the event that the official is neither reappoint­
ed, nor given written notice that he or she is not being 
reappointed, prior to the date of expiration of the 
statutory four-year term of office, the official shall be 
deemed to have been appointed to serve in an acting 
capacity for a period of not more than 60 days, in 
accordance with (a)6 above. The municipality is not 
relieved of the obligation, pursuant to (a)6 above, to 
notify the Department within seven days .any time any 
acting appointment will exceed 30 days. 

ill. In the event that the official is neither reappoint­
ed, nor given written notice that he or she is not being 
reappointed, prior to the expiration of the 60-day 
period following the date of expiration of the prior 
statutory four year term of office, the Department, in 
such circumstance, shall not extend any such . acting 
appointment and the official shall be deemed to have 
been reappointed, such reappointment being effective 
retroactively to the date of expiration of the prior 
statutory four-year term. 

(b) The municipality shall establish a central permit office 
under the direction and supervision of the construction 
official. This office shall receive applications for construc­
tion permits and plan review, issue construction permits and 
certificates of occupancy, collect fees, penalties, fines and 
issue notices, and orders. The office shall be open during 
normal business hours at times to be determined by the 
municipality. These times shall be posted in a conspicuous 
place and shall be comparable with the amount of construc­
tion activity in the municipality. Nothing herein shall pre­
vent a municipality from establishing branch offices, but the 
public shall not, unless in the case of an emergency, unfore­
seen or unavoidable circumstance, be required to do busi­
ness, except at the central permit office. 

(c) The construction official and the subcode officials 
shall be available for consultation and discussion during 
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normal business hours at scheduled times to be determined 
by the construction official. All inspections shall take place 
between 9:00A.M. and 5:00P.M. on business days or while 
construction is taking place, or in the case of emergency, or 
with the permission of the owner or his representative. 

(d) The municipality shall ensure that the enforcing agen­
cy has adequate staff to review plans, applications, specifica­
tions and to schedule and perform inspections in a timely 
manner. 

Amended by R.l982 d.23, effective February 1, 1982. 
See: 13 N.J.R. 863(a), 14 N.J.R. 142(b). 

(a)6: text deleted and replaced with new text through (a)6iv. 
Notice of correction: "30 days. Acting appointments may not be made 

for longer than" was omitted from text in (a)6. 
See: 20 NJ.R. 2823(a). 
Amended by R.1993 d.187, effective May 3, 1993. 
See: 25 N.J.R. 624(a), 25 N.J.R. 1875(a). 

Added (a)8. 
Amended by R.1994 d.323, effective July 5, 1994 (operative January 1, 

1995). 
See: 25 N.J.R 2162(a), 26 N.J.R. 2780(a). 
Amended by R.1996 d.387, effective August 19, 1996 (operative No­

vember 1, 1996). 
See: 28 N.J.R. 2434(a), 28 N.J.R. 3923(a). 

In (a) added provisions relating to reappointment of construction and 
subcode officials in non-civil service municipalities. 

Case Notes 

Municipal construction code official's appearance for work for 11 
days after his four-year term expired did not confer tenure on him on 
basis of appointment to second consecutive term. Cutler v. Borough of 
Westwood, 295 N.J.Super. 344, 685 A.2d 44 (A.D.1996). 

Township's failure to make a proper temporary appointment in 
conformance with regulation resulted in plaintiffs appointment as 
subcode plumbing inspector becoming one of tenure pursuant to 
N.J.S.A. 52:27D-126(b). DeStefano v. Washington Twp., 220 N.J.Su­
per. 273, 531 A.2d 1090 (L.1987). 

5:23-4.5 Municipal enforcing agencies; administration 
and enforcement 

(a) Records and procedures: The municipality shall en­
sure that the construction official, with the assistance of the 
subcode officials and other necessary municipal employees, 
maintains a central file system, by block and lot, for each 
property in the municipality for which a permit has been 
issued or requested or for which an action has been taken 
by the municipal enforcing agency. 

1. The files shall contain all information, including 
inspection reports, correspondence, and so forth, relevant 
to each application for a construction permit or certificate 
of occupancy. · 

2. The files shall contain or indicate the storage loca­
tion of all plans and specifications too bulky for inclusion 
in the central file. 

3. The files and records of the municipal enforcing 
agency shall be open to department review and audit and 
public inspection during normal business hours. 

23-67 Supp. 9-15-97 



'"'-....__\' 

UNIFORM CONSTRUCTION CODE 

"NESHAP" means the National Emission Standards for 
Hazardous Air Pollutants (40 CFR Part 61). 

"NIOSH" means the National Institute for Occupational 
Safety and Health. 

"Non-friable" means material which when dry may not be 
crumbled, pulverized, or reduced to powder by hand pres­
sure. 

"Occupied building" means a building or structure where 
occupancy is permitted in certain areas outside of the 
required containment during an asbestos hazard abatement 
project. 

"Operations and maintenance activity" means corrective 
action not intended as asbestos abatement. The amount of 
friable asbestos-containing material that can be abated per 
year per project is 25 square feet or less or, if on covered 
piping, 10 linear feet or less. 

"PCM" means Phase Contrast Microscopy. 

"Polyethylene sheet" means a single nominal six mil thick 
polyethylene film. 

"Privately owned buildings containing educational facili­
ties" means all buildings and structures, or parts thereof, 
which are under the ownership or control of private parties, 
and which are used for educational purposes or learning 
experiences. Educational facilities include child day care 
centers, nurseries, laboratories, and schcJols. 

"Public building" means any building or structure or part 
thereof, owned, leased or managed by the State or any of its 
departments, divisions, bureaus, boards, councils, authori­
ties, or other agencies; or by any county, municipality, or 
any agency or instrumentality thereof. 

"Removal" means the taking out or the stripping of 
asbestos-containing material from a building or structure. 

"Repair" means returning damaged asbestos-containing 
material to an undamaged condition or to an intact state 
usillg recommended work practices so as to prevent the 
likelihood of fiber release. 

"Sealant" means a liquid or solution to be used as a 
binding agent, such as a diluted encapsulant or a water 
based paint, on dried exposed surfaces from which asbestos 
containing material has been removed. The color of the 
coat shall be separate and distinct from the underlying 
substrate. 

"Separation barrier" means a wall constructed to isolate 
the clean area from the work area and to support the 
polyethylene sheets. 
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"State facility" means all buildings and structures, or parts 
thereof, which are owned, managed or leased by the State of 
New Jersey. 

"Strippable coating" means a water-based latex material, 
which is either available in aerosol cans or pre-mixed for 
spray application, formulated to adhere to surfaces and to 
be removed cleanly by peeling off at the completion of the 
abatement project. 

"Surfacing asbestos-containing material" means material 
in a building that is sprayed-on, troweled-on, or otherwise 
applied to surfaces, such as acoustical plaster on ceilings and 
fireproofing materials on structural members, or other mate­
rials on surfaces for acoustical, fireproofing or other pur­
poses. 

"TEM" means Transmission Electron Microscopy. 

"Thermal system insulation" means material in a building 
applied to pipes, fittings, boilers, breeching, tanks, ducts, or 
other interior structural components to prevent heat loss or 
gain, or water condensation, or for other purposes. 

"urn" means microns, or micrometers. 

"Water column (w.c.)" means a unit of measurement for 
pressure differential. 

"Wet cleaning" means the process of eliminating asbestos 
contamination from building surfaces and objects by using 
cloths, mops, or other cleaning utensils which have been 
dampened with amended water or a removal encapsulant 
and afterwards thoroughly decontaminated or disposed of as 
asbestos contaminated waste. 

"Work area" means the area where asbestos related work 
or removal operations are performed which is defined 
and/or isolated to prevent the spread of asbestos dust, fibers 
or debris, and entry by unauthorized personnel. 

Amended by R.1986 d.143, effective May 5, 1986. 
See: 18 N.J.R. 378(a), 18 N.J.R. 949(a). 

Substantially amended. 
Amended by R.1987 d.525, effective December 21, 1987. 
See: 19 N.J.R. 902(a), 19 NJ.R. 2389(a). 

Added definitions and deleted "negative pressure". 
Amended by R.l989 d.342, effective July 3, 1989. 
See: 20 N.J.R. 1130(b), 21 N.J.R. 1844(b). 

In "Asbestos" definition, added: "anthophyllite; tremolite and acti­
nolite." 

Changed stylistically definitions of: "Construction permit for asbes­
tos abatement"; "Engineering controls"; "Large asbestos hazard 
abatement project"; "Minor asbestos hazard abatement project"; and 
"Small asbestos hazard abatement project". 

In "Encapsulation": Added new definition, deleting prior language. 
In "Enclosure": Added new definition, deleting prior language. 
Added new definitions for: EPA; Local education agency; Miscella-

neous asbestos-containing material; Non-friable; PCM; Public build­
ing; Removal; Repair; Surfacing asbestos-containing material; TEM 
and Thermal system insulation. 
Amended by R.1993 d.198, effective June 7, 1993. 
See: 24 N.J.R. 1422(a), 25 N.J.R. 2519(b). 

23-143 Supp. 11-20-95 



5:23-8.3 

5:23-8.3 Enforcement; licensing; special technical 
services 

(a) Except as is otherwise provided in (b)1 below, the 
provisions of this subchapter shall be enforced by municipal 
enforcing agencies utilizing asbestos safety control monitors 
or by the New Jersey Department of Community Affairs, 
hereafter cited as the Department, if applicable, and shall 
be administered and enforced uniformly throughout the 
State. This subchapter shall be in addition to existing 
regulations already adopted pursuant to the Uniform Con­
struction Code Act (P.L.1975, c.217 as amended) and known 
as the Regulations for the Uniform Construction Code 
(N.J.A.C. 5:23). This subchapter contains administrative 
procedures for the inspection of asbestos abatement work 
involving removal, encapsulation, enclosure, repair, renova­
tion, or demolition work which disturbs asbestos. 

1. Rules concerning exceptions are as follows: 

i. State-owned, State-managed or State-leased 
buildings: The Department utilizing asbestos safety 
control monitors shall be the sole enforcing agency to 
administer and enforce the Asbestos Hazard Abate­
ment Subcode with respect to State-owned, State-leased 
or State-managed buildings. 

(b) The joint regulations adopted by the New Jersey 
Departments of Health and Labor, which are cited as 
N.J.A.C. 8:60 and N.J.A.C. 12:120, respectively, provide the 
licensing requirements of contractors who perform any of 
the functions of application, enclosure, removal or encapsu­
lation. 

1. Rules concerning licenses are as· follows: 

i. A licensed contractor shall be required for an 
asbestos hazard abatement project. 

ii. A licensed contractor shall not be required for an 
operations and maintenance activity. 

2. Nothing herein shall be construed as limiting the 
ability of the Department of Labor to cite contractors for 
violations of the provisions of this subchapter. 

(c) Whenever the Asbestos Safety Control Monitor deter­
mines that the need for interpretations and/or assistance 
exists with regard to a particular project, the asbestos safety 
control monitor shall contact the department who shall 
make such determination deemed necessary. Such may 
include, but not be limited to: 

1. Plan and specification services; 

2. Site investigation; 

3. Site inspections. 

Amended by R.1986 d.143, effective May 5, 1986. 
See: 18 N.J.R. 378(a), 18 N.J.R. 949(a). 

Substantially amended. 
Amended by R.1987 d.525, effective December 21, 1987. 
See: 19 N.J.R. 902(a), 19 N.J.R .. 2389(a). 

Added State-leased. · 
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Amended by R.1989 d.342, effective July 3, 1989. 
See: 20 N.J.R. 1130(b), 21 N.J.R. 1844(b). o \ 

Recodified old 8.3 as new 8.4 with minor stylistic changes. Section I 1 
8.4 was formerly "Minor asbestos hazard abatement job." ~./ 

In (b)1i and ii: changed "job" to "project". ./ 
Recodified from 5:23-8.4 and amended by R.l993 d.l98, effective June., 

7, 1993. 
See: 24 N.J.R. 1422(a), 25 N.J.R. 2519(b). 

Prior text at section, "Pre-project procedures," recodified as 
5:23-8.13. 

Case Notes 

Evidence was sufficient to find failure to comply with New Jersey 
asbestos containment procedures. N.J.S.A. 52:270139. McLaughlin v. 
Bureau of Code Services, 91 N.J.A.R.2d (CAF) 11. 

5:23-8.4 Variations 

(a) No variations from the requirements of this subchap-
. ter shall be made except upon written approval from the 

enforcing agency. The application for a variation shall be 
filed by the owner or his agent and forwarded to the 
enforcing agency with the recommendation of the asbestos 
safety control monitor. Any variation shall be consistent 
with N.J.A.C. 5:23-2. 

(b) An application for a variation pursuant to this section 
shall be filed in writing with the enforcing agency and shall 
include specifically: 

1. A statement of the requirements of this subchapter 
from which a variation is sought; 

2. A statement of the manner by which strict compli­
ance with said provisions would result in practical difficul­
ties; 

3. A statement of the nature and extent of such 
practical difficulties; 

4. A statement of feasible alternatives to the require­
ments of this subchapter which would adequately protect 
the health, safety and welfare of the occupants or intend­
ed occupants and the public generally and which would 
adequately prevent contamination of the environment. 
Plans describing any relevant aspects of the variation 
requested, as pertaining to the layout of the work area, 
work procedures, exit requirements, or safety, shall be 
submitted with the statement of feasibility; and 

5. The appropriate fee. 

(c) When the Department is the enforcing agency, the fee 
for an application for a variation from this subchapter shall 
be· $467.00 and shall be paid by check or money order 
payable to the "Treasurer, State of New Jersey." 

(d) The validity of an approved variation shall be deter­
mined as follows: 

I I 
~·· 

\ 
~: 
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1. Any approved variation shall become invalid if the 
authorized work is not commenced within 12 months after 
the approval of the variation, or if the authorized work is 
suspended or abandoned for a period of 12 months after 
the time of commencing the work. 

Amended by R.1987 d.525, effective December 21, 1987. 
See: 19 N.J.R. 902(b), 19 N.J.R. 2389(a). 

Substantially amended. 
Amended by R.l989 d.342, effective July 3, 1989. 
See: 20 N.J.R. 1130(b), 21 N.J.R. 1844(b). 

Recodified old 8.5 as new 8.6. Section 8.6 was formerly "Construc­
tion permit for asbestos abatement". 

In (a): changed "approval" to "recommendation regarding the asbes­
tos safety control monitor firm". 

In (a)1: deleted "and Health and New Jersey Department of Higher 
Education" from text, and added (a)li. 
Amended by R.l991 d.l81, effective April 1, 1991. 
See: 23 N.J.R. 257(b), 23 N.J.R. 1029(a). 

In (a)1i, increased fee from $325.00 to $432.00. 
Amended by R.1992 d.392, effective October 5, 1992. 
See: 24 N.J.R. 2657(a), 24 N.J.R. 3521(b). 

Fee increased at (a)li. 
Recodified from 5:23-8.6 and amended by R.1993 d.198, effective June 

7, 1993. 
See: 24 N.J.R. 1422(a), 25 N.J.R. 2519(b). 

Prior text at section, "Enforcement; licensing; special technical 
services," recodified as 5:23-8.3. 
Administrative Correction. 
See: 25 N.J.R. 2862(a). 

5:23-8.5 Construction perniit for asbestos abatement 

(a) It shall be unlawful to undertake an asbestos hazard 
abatement project unless the owner of the facility, or an 
authorized representative on behalf of the owner, first files 
an application in writing with the enforcing agency and 
obtains the required permit. This permit shall serve as 
notice for public record in the office of the enforcing 
agency. All work shall be monitored and controlled by the 
asbestos safety control monitor who will advise the enforcing 
agency of its findings. 

1. The enclosure of any amount of asbestos-containing 
material used to cover pipes shall not require a permit for 
asbestos abatement pursuant to this subchapter, but it 
may be considered construction work. 

2. A construction permit shall be obtained when re­
quired by the enforcing agency pursuant to N.J.A.C. 
5:23-2. 

(b) All asbestos abatement work shall be conducted in 
unoccupied buildings, unless a written statement signed by 
the asbestos safety control monitor denoting portions of the 
building that may be occupied is filed as required by 
N.J.A.C. 5:23-8.19(c)8. 

1. The asbestos safety control monitor shall not be 
required to file such a written statement denoting the 
occupancy of the building by maintenance personnel who 
are properly trained and/or security personnel essential to 
the building operation. 

2. The asbestos safety control monitor shall not be 
required to file such written statement denoting occupied 

5:23-8.5 

portions of the building for a cleared area in a multi­
phase project that has received a Temporary Certificate of 
Occupancy from the enforcing agency when such occu­
pancy applies to contractors or related personnel involved 
with post-abatement activity. 

(c) The Department or a municipality utilizing an asbes­
tos safety control monitor which has been authorized by the 
Department to enforce the Asbestos Hazard Abatement 
Subcode within its jurisdiction shall be the sole enforcing 
agency for asbestos hazard abatement work. , 

(d) The application for a construction permit for asbestos 
abatement shall be subject to the following: 

1. The application for a permit shall be submitted in 
such form as the department may prescribe and shall be 
accompanied by the required fee as provided for in this 
subchapter. 

2. The application for a construction permit for asbes­
tos abatement shall be required to include the following: 

i. The name, address and license number of the 
asbestos contractor pursuant to N.J.A.C. 12:120 Asbes­
tos Licenses and Permits under the jurisdiction of the 
New Jersey Department of Labor; 

ii. The asbestos hazard assessment, which shall be 
prepared by the New Jersey Department of Health, or 
by a county or local department of health or a private 
individual who has received accreditation as an inspec­
tor under the United States Environmental Protection 
Agency's Model Accreditation Program as referenced 
in 40 CFR 763. The accreditation will be issued by an 
EPA-approved training agency, and that accreditation 
will include the place of training, accreditation number 
and expiration date. Accreditations are issued for one 
year. This assessment shall be required unless the 
requirement for an assessment has been waived in 
writing by the New Jersey Department of Health; 

iii. The name and address of the private air moni­
toring firm, hired by the building owner, who shall act 
as the asbestos safety control monitor authorized by the 
New Jersey Department of Community Affairs and 
shall be responsible for continuously monitoring the 
asbestos abatement project; 

iv. Four sets of plans and specifications indicating: 
the scope of the proposed work; type and percentage 
of the asbestos; the total amount of square and/or 
linear footage of asbestos-containing material to be 
abated; the provisions proposed to contain the asbes­
tos-containing material during abatement work includ­
ing, but not limited to, separation barriers, critical 
barriers, and the route of travel for removing asbestos 
waste from the work area; a copy of the site plan; and 
a floor plan indicating exits. The approved plans and 
specifications shall be distributed as follows: one set 
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each to the construction official, asbestos safety control 
monitor, building owner, and project site; 

v. Documentation that all buildings will be unoccu­
pied at the time an asbestos abatement project takes 
place, except as approved by the asbestos safety control 
monitor as delineated in N.J.A.C. 5:23-8.19; 

vi. The name and address of the New Jersey De­
partment of Environmental Protection and Energy reg­
istered waste hauler and of the New Jersey Department 
of Environmental Protection and Energy registered 
landfill where asbestos waste will be deposited; 

vii. The scheduled starting and completion dates for 
the asbestos abatement project; 

viii. The method of air analysis used pursuant to 
N.J.A.C. 5:23-8.21 for determining the final clearance 
level in order to reoccupy the building. 

3. It shall be the responsibility of the owner or his 
agent to file with the enforcing agency, in the event of any 
change in ( d)2i, iii and vi above. Such change shall be 
filed as an amendment to the application and shall be 
forwarded to the Department as set forth in (h) below. 
The replacement firm shall assume all responsibilities for 
the asbestos abatement work to continue, while the pre­
ceding firm still bears responsibility for its action. 

(e) The issuance of a construction permit for asbestos 
abatement shall be subject to the following: 

1. Submission of a completed application; 

2. The ·described work and containment measures 
shall conform to the requirements of this subchapter and 
the requirements of any other applicable law or rule 
adopted or enforced by any other State agency; 

3. A written release of the plans and specifications by 
the asbestos safety control monitor .. 

4. Cursory plan review shall be done by the enforcing 
agency to determine the need of replacement material for 
maintaining the structural integrity of a building; if re­
quired, a separate construction permit shall be issued by 
the enforcing agency. In addition, a review shall be done 
to ensure that means of egress are maintained in occupied 
buildings. 

(f) The issuance of the construction permit for asbestos 
abatement authorizes preparation of the work area. This 
initial preparation of the work area shall be observed by the 
asbestos safety technician to ensure compliance with this 
subchapter. No actual asbestos abatement work shall com­
mence until a pre-commencement inspection has been con­
ducted and approved by the asbestos safety technician. 

COMMUNITY AFFAIRS 

(g) A permit, once issued, shall remain valid only as long 
as all of the information contained in the application re- ,' "'\ 
mains correct and is adhered to. Any change shall require ~ 
an amendment to the application before the change take_v' 
place. Failure to adhere to these requirements may result 
in a stop work order. 

(h) The owner or his or her agent shall notify the Depart­
ment in writing within three business days of the issuance of 
the construction permit for asbestos abatement, if the en­
forcing agency is a municipal enforcing agency and not the 
Department. Such notice shall be supplied in the form of a 
copy of the completed application for a construction permit 
for asbestos abatement and a copy of the permit. 

1. Notification shall be sent to: 

New Jersey Department of Community Affairs 

Bureau of Code Services 

Asbestos Safety Unit 
CN 816 

Trenton, New Jersey 08625--0816 

(i) The owner or his or her agent shall notify the follow­
ing in writing as required in NESHAPS (40 CFR Part 61, 
Subpart M): 

1. Notification shall be sent to: 

i. U.S. Environmental Protection Agency 
Region II NESHAP 
26 Federal Plaza, Room 1033 
New York, New York 10278; and 

ii. New Jersey Department of Community Affairs 
Bureau of Code Services 
Asbestos Safety Unit 
CN 816 
Trenton, New Jersey 08625-0816 

Amended by R.l986 d.143, effective May 5, 1986. 
See: 18 N.J.R. 378(a), 18 N.J.R. 949(a). 

Substantially amended. 
Amended by R.1987 d.525, effective December 21, 1987. 
See: 19 N.J.R. 902(a), 19 N.J.R. 2389(a). 

Substantially amended. 
Amended by R.1989 d.342, effective July 3, 1989. 
See: 20 N.J.R. 1130(b), 21 N.J.R. 1844(b). 

Recodified old 8.6 as new 8.7 with stylistic changes. Section 8.7 was 
formerly "Inspections; violations". 

In (a): deleted "Health and New Jersey Department of Education 
... "from text. 

In (b)2ii: Added text regarding required accreditation of an asbestos 
hazard assessor. 

In (b )2iv-v: revised text to clarify plans and specifications and added 
new (b )2viii. 

In (t)l: changed address and name of "Asbestos Safety Unit." 
In (g): deleted "10 days prior to the start of the asbestos abatement 

project" and added text requiring compliance with Federal register. 
Added new (g) 1 ii. 

Recodified from 5:23-8.7 and amended by R.1993 d.198, effective June 
7, 1993. 

See: 24 N.J.R. 1422(a), 25 N.J.R. 2519(b). 
Prior text at section, "Minor asbestos hazard abatement project," 

recodified as 5:23-8.14. 
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