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Jieto Jersey Supreme Court.

Essex Count y.

Action at Law.

Plaintiff,

VS.

Union Indemnity Company, a corporation,

Defendant.

Amended Complaint.

Plaintiff Ray Weiss, residing in the City of
Newark, County of Essex and State ofNew Jer-
sey,complainingagainst the defendantUnion
Indemnity Company, a corporation, says that:

1. At all times hereinafter mentioned, the de-
fendant Union Indemnity Company was, and still
is, a corporation duly organized and existing un-
der the laws of Louisiana, and was at all times
hereinafter mentioned, and still is, duly author-
ized to transact business in the State of New
Jersey.

2. At all times hereinafter mentioned, and up
to the time of his death, the plaintiff Ray Weiss
was the wife of Samuel W. Weiss, and as such

had a valuable interest in the life of the said
Samuel W. Weiss.

3. On or about November 8th, 1920, in con-
sideration of the payment to the defendant of the
premium of $60.00, the defendant Union Indem-
nity Company, by its agents, duly authorized
thereto, made and delivered its certain policy of
insurance number DWI 215022 upon the life of
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Amended Complaint.

the said Samuel W. Weiss, wherein and whereby
the said Union Indemnity Company insured the
life of said Samuel W. Weiss for the term of
twelve months from noon, standard time, where
the insured resided when the policy was issued,
of November 8th, 1920, in the sum of $15,000.00
against the effects of bodily injuries caused di-
rectly, solely and independently of all other causes
by the involuntary, unconscious inhalation of gas
when suffered through external, violent and acci-
dental means, and resulting in immediate and con-
tinuous disability, including loss of life, if the
effects of said bodily injuries, including death,
shall result solely and exclusively from such in-
juries within ninety days from such accident,
payable to the plaintiff immediately after receipt
by the said defendant of due proof of the death
of the said Samuel W. Weiss.

4. In consideration of premiums paid to it,
the defendant Union Indemnity Company con-
tinued the said policy in full force and effect
until 12:00 o’clock noon, standard time, of No-
vember 8th, 1926, subject to all the terms, pro-
visions and statements of the said policy; and
on or about November 8th, 1926, in consideration
of the premium of $60.00 then paid to it, the said
Union Indemnity Company continued in full force
and effect its said policy number DWI 215022 for
the period of twelve months from 12:00 o’clock
noon, standard time, of November 8th, 1926, sub-
ject to all the terms, provisions and statements
contained in the said policy.

5. On or about the 28th day of August, 1927,
and while the said policy or contract of insurance
was in full force and effect, the said Samuel W.
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Amended Complaint.

Weiss sustained bodily injuries caused directly,
solely and independently of all other causes by
the involuntary, unconscious inhalation of gas
suffered through external, violent and accidental
means and within ninety days from the date of
said accident, to wit, on the said 28th day of Au-
gust, 1927, and while the said policy or contract
of insurance was 1n full force and effect, died as
the sole and exclusive result of such bodily in-
juries. Said death did not occur through any one
of the causes excepted in said policy.

6. The said Samuel W. Weiss and the plain-
tiff each duly and fully complied with, performed
and observed all the conditions, privileges, re-
strictions, prohibitions, covenants and stipula-
tions in the said policy or contract of insurance
on their part to be complied with, performed or
observed.

7. On or about September 22, 1927, plaintiff
furnished the defendant Union Indemnity Com-
pany, with affirmative proof of loss of the death
of the said Samuel W. Weiss, pursuant to the
terms of said policy or contract of insurance.

8. The defendant has refused to pay said sum
of $15,000.00, or any part thereof, and no part of
the said sum assured has been paid, and there is
now due and owing to the plaintiff from the de-

fendant the sum of $15,000.00, together with in-
terest thereon.

Plaintiff demands of the defendant as damages
the sum of $15,000.00, together with interest and
costs of suit.

LICHTENSTEIN, SCHWARTZ
& FRIEDENBERG,
Attorneys of Plaintiff.
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Answer to Amended Complaint.

NEW JERSEY SUPREME COURT,

Essex County.

Action at Law. ,

Ray Weiss ,
Plaintiff,
YS.

Union Indemnity Company, a corporation,
Defendant.
¢

Defendant, Union Indemnity Company, a cor-
poration organized and existing under the laws
of the State of Louisiana, and authorized to
transact business in this State, answering the
amended complaint filed herein, says that:

1. It admits paragraph 1

2. It has no knowledge or information suffi-
cient to form a belief as to the allegations of para-
graph 2, and leaves the plaintiff to her proof
thereof.

3. It denies that part of paragraph 3 which
states that the policy was issued in the sum of
£15,000.00; the remaining allegations thereof it
admits.

4. It admits paragraph 4.
5. It denies paragraphs 5 and 6.
6. It admits paragraph 7.

7. It admits that part of paragraph 8 which
states that defendant refused to pay the sum of



Reply to Answer to Second Amended Complaint.

$15,000.00, or any part thereof, but denies the
remaining allegations thereof.

First Separate Defense.

The policy herein provided that the defendant
shall have the right and opportunity to make an
autopsy, but the right and opportunity to make
said autopsy was not granted to the defendant
but was refused in spite of the demands of the
defendant therefor.

McDERMOTT, ENRIGHT & CARPENTER,
Attorneys for Defendant.

Reply to Answer to Second Amended Com-
plaint.

NEW JERSEY SUPREME COURT,

Essex County.
Action at Law.

Ray Weiss,
Plaintiff,
VS.

Union Indemnity Company, a corporation,
Defendant.

Plaintiff, Ray Weiss, replying to the answer to
second amended complaint filed by the defendant
herein, says that:

She denies the allegations contained in the first
separate defense.

LICHTENSTEIN, SCHWARTZ &
FRIEDENBERG,
Attorneys for Plaintiff.
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Stipulation.

NEW JERSEY SUPREME COURT,

Essex County.

Action at Law.

Plaintiff,
vs.

Union Indemnity Company, a corporation,

Defendant.
____________________ @ e -

It is hereby stipulated between the plaintiff and
the defendant herein, through their respective at-
torneys, that the only question in respect to the
issues involved in the above matter which is to
be submitted to the Court for its decision is that
of the amount recoverable on the insurance policy
which is the subject-matter of this suit, assuming
that while the said policy was in full force and
effect, the assured named therein sustained bodily
injuries caused directly, solely and independently
of all other causes by the involuntary, unconscious
inhalation of gas, suffered through external, vio-
lent and accidental means, and within ninety days
from the date of the accident alleged in the com-
plaint filed herein, and that while the said policy
was in full force and effect, the said assured died
as the sole and exclusive result of such bodily in-
juries; that the defendant agrees to pay to the
plaintiff, and the plaintiff agrees to accept from
the defendant, in settlement of all issues involved
in the above cause, a sum equivalent to one-half of
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Stipulation.

the amount of such liability as isi found by the
Court or, in the event that the judgment entered
pursuant to such finding and this agreement
should be appealed by either party within 30 days
from the entry of judgment as is found by the
Court of Errors and Appeals; that the defendant,
for the purpose of this agreement, hereby admits
liability to the plaintiff to the extent of one-half of
the amount of such liability so found; that judg-
ment shall be entered in this Court, in favor of the
plaintiff and against the defendant, for such
amount as the Court may find to be due to the
plaintiff from the defendant, pursuant to this
agreement; that the plaintiff agrees to accept, at
any time prior to the decision of the Court or
of the Court of Errors and Appeals, as aforesaid,
the sum of Two thousand five hundred Dollars
($2,500.00) on account of whatever should be de-
termined to be due to the plaintiff from the de-
fendant, pursuant to this agreement; that this
agreement, and the matters and things contained
herein, are solely for the purpose of the determi-
nation of the issues involved in this cause, and
for no other purpose, and that neither party shall
pay, or be responsible to the other, for any costs
whatsoever in this Court or the Court of Errors
and Appeals.

Dated, January 31st, 1930.

LICHTENSTEIN, SCHWARTZ &
FRIEDENBERG,
Attorneys of Plaintiff.

McDermott, enright &carpenter,
Attorneys of Defendant.

10

20

30

40



10

20

30

40

Postea and Findings.

NEW JERSEY SUPREME COURT,

Essex County.

Action at Law.

Plaintiff,
Vs.

Union Indemnity Company, a corporation,
Defendant.

This action was tried before Judge William A.
Smith, to whom it had been referred for trial,
without a jury at the Essex Circuit on having
been submitted to the Court on December 3, 1929,
when reached for trial.

The cause having been heard by the Court with-
out a jury upon an agreed state of facts con-
tained in a stipulation which is hereto annexed,
and the insurance policy mentioned in said stipu-
lation having been introduced in evidence and
marked Exhibit P-1, and the Court having made
its written findings, hereto annexed and hereof
made a part wherein it found that the amount of
the liability of the defendant under said policy
would be the sum of $15,000 and that in view of
the terms of said stipulation the liability of the
defendant is the sum of $7,500, and the Court
having found that under said stipulation the plain-
tiff 1s entitled to recover the sum of $5,000 from
the defendant after deducting the sum of $2,500
paid by the defendant to the plaintiff on Feb-
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Postea and Findings.

ruary 15, 1930, on account of whatever sum should
be determined to be due from the defendant to
the plaintiff under said stipulation, and that the
plaintiff is also entitled to reeover the sum of
$1,102.91 as interest at the rate of six per cent,
per annum from September 24, 1927, the date upon
which the plaintiff furnished the defendant with
affirmative proof of loss of the death of the de-
ceased pursuant to the terms of said policy,

Whereupon it is adjudged that the plaintiff
recover of the defendant the sum of $6,102.91, but
without costs to either party against the other.

March 20, 1930.
WM. A. SMITH,
Circuit Court Judge.
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Judgment.
NEW JERSEY SUPREME COURT,
Essgx COUNTY.

Action at Law. On Postea.

e
-

Ray WEISS,
Plaintiff,

VS,

UnioN INpEMNITY COMPANY, a corporation
’ I )
Defendant.

e
-

Lichtenstein, Schwartz & FIriedenberg, attor-
neys.

$6,102.91. No costs.

Judgment entered this twenty-first day of
March, A. D. nineteen hundred and thirty, in
tavor of plaintiff and against the defendant for
the sum of six thousand one hundred and two dol-
lars and ninety-one cents damages, without costs.

WM. 8. GUMMERE,
R
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(signed) By ....W=«!W . KXRW

8. Thp rvipinftwv »hall have the right and ppjﬁrtunitxAP examine the person of the Insured when
go often as it may reasonably require during the pendency of claim hereunder, and also the right
*Jand opportunity to make an autopsy in case of .death, whereit ia.noLfp.feidden by. lay.

9. All indemnities provided in this policy for loss other than that of time on account of disability

will be paid immediately after receipt of due proof. ) )
~ 10" Upon re?uest of the Insured and subject to due proof of loss all accrued indemnity for loss of
time on account of disability will be paid at the expiration of each thirty days durm%1 the continuance
of the period for which the Company is liable, Mid any balance remaining unpaid at the termination of
such period will be paid immediately upon receipt of due proof.

11 In_demnit}slf for loss of life of the Insured is payable to the beneficiary if surviving the Insured,
and otherwise to the estate of the Insured. All other indemnities of this policy are payable to the

ured.

12. If the Insured shall at any time change his occupation to one classified by the Company as less
hazardous than that stated in the policy, the Company, upon written reqﬁest of the Insured, and sur-
render of the policy, will cancel the same and will return to the Insured the unearned premium.

Consent of the Beneficiary shall not be requisite to aoiivador
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respect to giving notice of claim or 1
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S*"A~forl of the”emium. actually paid by the Insured, and such cancella-
tion”shall be without prejudice to any claim originating prior thereto.
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Notice and Grounds of Appeal

NEW JERSEY SUPREME COURT,

Essex County.

Action at Law.

L T * -
Ray Weiss ,
Plaintiff,
VS.
Union Indemnity Company,
Defendant.
L —an

2q To Lichtenstein, Schwartz & Friedenberg, Attor-
neys for Plaintiff:

Take notice that the Union Indemnity Com-
pany, the defendant above named, does hereby ap-
peal to the New dJersey Court of Errors and Ap-
peals from and whole and every part of the final
judgment entered in favor of the plaintiff and
against the defendant the first day of March,
1930, for 16,102.91.

Further take notice that the following are
the grounds of appeal which the defendant will
urge and rely upon:

(1) Because the learned Judge of the Circuit
Court before whom the said cause was tried erred
in holding that the plaintiff under the terms of
the policy written by the defendant was entitled
to recover from the defendant the principal sum

40 of $10,000, mentioned in the said policy, and in
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Notice and Grounds of Appeal.

addition thereto the special indemnity of $5,000,
under what is known as Section 5 of the policy, a
total of $15,000.

(2) Because under the terms of the policy writ-
ten by the defendant the only sum recoverable for
the involuntary and unconscious inhalation of gas
or other poisonous vapor, was one-half of the in-
demnity for loss of life, to wit, $5,000.

(3) Because the learned Circuit Judge before
whom the said cause was tried erred in holding
that the special indemnity was an indemnity addi-
tional to the general indemnity under the policy.

(4) Because the learned Judge of the Circuit
Court failed and refused to give effect to the addi-
tional provision, paragraph (a) of the policy,
reading as follows :

“No claims shall be valid for more than
one of the losses herein specified, excepting
hereinbefore provided.”

(5) Because under the said policy of insurance
and a stipulation between the parties it was error
to hold that defendant was liable to plaintiff for
more than $2,500 and interest.

(6) Because judgment was entered in favor of
plaintiff and against defendant for $6,102.91.

Respectfully yours,

McDermott,enright &carpenter,
Attorneys for Defendant-Appellant.
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Opinion.

NEW JERSEY SUPREME COURT,

Essex Circuit.

Action at Law.

Ray Weiss,
Plaintiff,
VS.
Union Indemnity Company,
Defendant.

Case submitted on agreed state of facts.

Lichtenstein, Schwartz & Frie denberg |, Attor-
neys for Plaintiff.

McDermott, Enright & Carpenter, Attorneys
for Defendant.

Smith, C. €. J.:

The facts in this case are agreed upon, and by
the stipulation it appears that the assured, Sam-
uel W. Weiss, sustained bodily injuries caused
directly, solely and independently of all other
causes by the involuntary, unconscious inhalation
of gas suffered through external, violent and acci-
dental means resulting in death solely and jex-
clusively from such bodily injuries, and the con-
troversy between the parties is over the construc-
tion of a clause contained in an accident policy
reading as follows:

“Section 5. Special Indemnities. Sun-
stroke, freezing, hydrophobia, or the in-
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voluntary, unconscious inhalation of gas pr
other poisonous vapor, shall be covered
with one-half of each of the indemnities
provided by this policy when suffered
through external, violent and accidental
means.”

It is the contention of the plaintiff that this is
an additional indemnity of one-half more than
the face of the policy of $10,000, making an in-
demnity of $15,000. It is the contention of the
defendant that this is an indemnity of only one-
lialf of the amount of the policy, so that the
amount of the insurance would be $5,000.

There is an agreement between the parties that
whichever way the Court decides, the amount shall
be one-half of the amount construed to be due
under the policy.

Section 5 is somewhat ambiguous, and under
the general rule of construction it must be con-
strued most strongly against the defendant. It
seems to me that the construction of Section 5
turns upon the question of whether or not the
assured was covered by the policy for the loss
stipulated upon. If Section 5 were omitted and
the parties have stipulated between them that the
deceased came to his death by sustaining bodily
injuries caused directly, solely and independently
of all other causes by the involuntary, unconscious
inhalation of gas suffered through external, vio-
lent and accidental means, that, as I understand
it, recites a bodily injury and the assured was
therefore covered by the general terms of the
policy. That being the case, it is my view that the
special indemnity is an additional one to that of
the general indemnity under the policy.
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It will be noted by a reading of Section 5 that
it says that the particular loss by inhalation of
gas shall be covered with one-half of each of the
indemnities. It does not say by, thus indicating
the amount of the coverage of the loss; but it says
that this special class shall be covered with one-
lialf of each of the indemnities, and does not by
any direct words limit the general clause.

The section is one of a number headed “Acci-
dent Indemnities.” Section 1 refers to the loss of
life, the principal sum. Section 2, as to indemni-
ties for loss of time. Section 3, medical attend-
ance. Section 4, double indemnities. And then
comes Section 5, Special Indemnities. Section 6
is a special indemnity including blood poisoning,
which no doubt would not be included in the gen-
eral terms of the policy. Section 7 is surgeons’
fees. The next three do not refer to amounts.
Then follows the schedule of operations and op-
tional indemnities. Then come the sections of the
policy under standard provisions which contain
the standard provisions of accident insurance. At
the end of the standard provisions there are addi-
tional provisions, and these are the ones by way of
limitation or reduction of the policy.

I therefore find that there would be due under
the policy the sum of $15,000, and under the terms
of the stipulation there should be a judgment in
favor of the plaintiff and against the defendant in
the sum of $7,500.

March 1, 1930.
WM. A. SMITH,

Judge.



New dJersey Court of Errors and Appeals.

Action at Law.

On Appeal from Supreme Court.

a
a

Ray Weis s,
Plaintiff-Respondent,

VS.

Union Indemnity Cov a corporation,

Defendant-Appellant.

4

brief of McDermott, enright &
CARPENTER FOR THE APPELLANT.

This case was tried before Honorable William
A. Smith, at the Essex Circuit, on the 20th day
of March, 1930. The Court rendered a judgment
in favor of the plaintiff and against the defend-
ant, on the 21st day of March, 1930, in the sum
of $6,102.91, without costs, said matter having
been tried on stipulation. The matter is before
this Court on"an appeal from said judgment.

Statement of Facts.

This is an action on an accident insurance policy
in the principal sum of $10,000, issued by the
defendant-appellant, and naming the plaintiff-re-
spondent, wife of the insured deceased, as bene-
ficiary. The policy insured the deceased against
effects of bodily injuries caused directly, solely



2

and independently of all other causes by external,
violent and accidental means, and which should
result in immediate and continuous disability, in-
cluding loss of life.

Section 1 of the policy provides: “If any loss
specified in this section shall result solely and
exclusively from such injuries within ninety days
from date of the accident, the Company shall be
liable only for such loss, and will pay for Loss of
Life...coooeennnn.... The Principal Sum.”

Section 5 of the policy is as follows:
“Special Indemnities

Sunstroke, freezing, hydrophobia or the
involuntary and unconscious inhalation of
gas or other poisonous vapor, shall be
covered with one-half of each of the in-
demnities provided by this policy when
suffered through external, violent and acci-
dental means.”

In the stipulation entered into between the
parties, it is agreed that the assured sustained
bodily injuries caused directly, solely and inde-
pendently of all other causes by the involuntary,
unconscious inhalation of gas, suffered through
external, violent and accidental means, and within
ninety days from the date of the accident alleged
in the complaint, and that while the said policy
was in full force and effect, the said assured died
as the sole and exclusive result of such bodily in-
juries. The plaintiff-respondent maintains that
in view of Section 5 of the policy, quoted above,
she i1s entitled to recover from the defendant-
appellant, the sum of $15,000, the same being
the principal sum of the policy, namely, $10,000
plus one-half of the same, namely, $5,000. On
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the other hand, the defendant-appellant maintains
that under said section, plaintiff-respondent is en-
titled to recover only $5,000, being one-half of
the principal sum of the policy. By stipulation
(State of Case, p. 7) it is agreed that the plain-
tiff shall receive one-lialf of the amount of the
liability as determined by the Court.

The sole question, therefore, to be determined by
the Court, is whether the liability under the policy,
in view of the above state of facts is $15,000 or
$5,000; in other words, whether the policy should
be construed to mean that in the event that death
occurred from the involuntary and unconscious
inhalation of gas, the liability under the policy
1s one-half of the face amount, in addition to the
face amount, or only one-half of the face amount.

POINT I

The learned Judge of the Circuit Court
before whom the said cause was tried erred
in holding that the plaintiff under the terms
of the policy written by the defendant was
entitled to recover from the defendant the
principal sum of $10,000 mentioned in the
said policy, and in addition thereto the
special indemnity of $5,000 under what is

known as Section 5 of the policy, a total
of $15,000.

The language of Section 5 of the insurance
policy, which is here in question, is entitled

[13 . . . . ”
special indemnities” .

The language of this section reads as follows:

“Sunstroke, freezing, hydrophobia, or the
involuntary and unconscious inhalation of



gas, or other poisonous vapor, shall be
covered with one-half of each of the in-
demnities provided by this policy, when
suffered through external, violent and acci-
dental means.”

The appellant argues here that the only proper,
logical and reasonable construction that can be
placed on the above section, is that liability exists
only for one-half of the face amount of the policy,
and not one-half in addition to the face amount of
the policy.

Section 4 of the policy here, is entitled “aoub1e
indemnities” and In that section, the insurer
has clearly stated under what circumstances they
would pay this additional bonus. The language
of this section succinctly states that «ai1 ¢ne
ABOVE AMOUNTS SHALL BE DOUBLED IF SUCH IN-
JURIES SHALL BE RECEIVED, etc.”

This latter section, of course, is immediately
followed by Section 5 which is entitled as set out
above, to Wit, “special indemnities”. 'The perti-
nent language of this section are the words that
state that the insured «snai1 e
ONE-HALF OF EACH OF THE INDEMNITIES PROVIDED
BY THIS POLICY.”

Therefore, in the light of the preceding section,
namely, Section 4, how can it be argued that the
defendant-appellant intended to grant, under Sec-
tion 5, one-half of the face amount of the policy
in addition to the full face amount of the same.
If the defendant-appellant had so intended, it
could have as clearly expressed its intention in
Section 5, as it did in Section 4. The language of
both these sections as well as all the other terms,
provisions, and conditions of the policy, outline
the liabilities and obligations of the parties,

covered with
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fairly in simple and unequivocal language. There-
fore, to argue that Section 5 means nothing else
than what the average, prudent or reasonable
man would interpret it to !mean, would be an
attempt to strain and distort the meaning of this
particular section and arrive at a conclusion con-
trary to any understanding or intention on the
part of either party.

Now let us again examine the specific words in
issue. They are as follows: “shall be covered
WITH ONE-HALF OF EACH OF THE INDEMNITIES PRO-
VIDED BY THIS POLICY.”

Erasing from mind any portion of the policy
with the exception of Sections 1 and 5, what is
a reasonable interpretation of Section 5 in rela-
tion to Section 17

Can we soundly argue that this section intends
to give the policy holder one-half of the face
amount of the policy in addition to each of the
indemnities outlined in the first section? To so
argue would be an unfair distortion of the clear
language of the section which specifically states
that one-half of each of the indemnities is to be
paid the assured under the circumstances outlined
therein. We respectfully contend, therefore, that
“one-half of each of the indemnities” means ex-
actly that, and not one-half in addition to the
face amount of the policy. The illogicality of
contending otherwise is plainly manifested by this
examination.

It is necessary to adopt tenuous reasoning before
a contrary construction may be placed on the
language in question, whereas the casual reader
or possible purchaser ;would give to the words

their plain and unequivocal meaning, as hereto-
fore stated.



POINT IL

Under the terms of the policy written by
the defendant the only sum recoverable for
the involuntary and unconscious inhalation
of gas or other poisonous vapor, was one-
half of the indemnity for loss of life, to wit,
$5,000.

As conclusive evidence of the only possible con-
struction of Section 5, as well as a reasonable
one, we need only refer to paragraph “C” under
the section of the policy entitled “aadaitional pro-
visions. ?

This paragraph plainly manifests the purpose
of Section 5, beyond any doubt. It clearly demon-
strates that the latter section was intended as an
inducement to the prospective policy holder to
purchase the said policy, and therefore is properly
entitled “special indemnities” as it 1S a clause
which extends liability and does not limit it.

The paragraph reads as follows:

“In case of injuries, fatal or otherwise,
except drowning, of which there shall be no
external and visible contusion or wound
on the exterior of the body at the place
of injury, the body itself in case of death
not to be deemed such; * * * then and
in every such case the jCompany’s liability
for any loss specified in section 1, shall
be one-twentieth of the amount provided
therefore, and for any other loss one-fifth
of the amount otherwise payable.”

Certainly it will not be argued that the language
of the aforegoing provision is equivocal. It 1is
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open to no more than one construction. There-
fore, if Section 5 were not a part of the policy
and paragraph “C” were retained within it, the
plaintiff-respondent would have been entitled to
an extremely limited recovery far below the
amount your appellant admits to be due. In
short, the death of the insured in our case, hav-
ing occurred “by the inhalation of gas or other
poisonous vapor”, it was, therefore, brought im-
mediately under the terms of paragraph “C”, for
death encountered in such a manner leaves “no
external and visible contusion or wound on the
exterior of the body at the place of the injury.”

It is plain to see, therefore, with what intention
Section 5 was placed in the policy. Without it
the plaintiff below would have acquired a much
smaller right of recovery than it does have with
the section included. In other words, Section 5
sets up specific exceptions to paragraph “C”, and
allows a recovery of $5,000, where originally
under the terms of the policy, if Section 5 were
excluded, the assured would receive only one-
twentieth of the amount provided in Section 1, or
in this particular case, one-twentieth of $10,000
which 1s $500.

Therefore, to argue that the plaintiff below was
entitled to $15,000, under the terms of this section,
would be a conclusion contrary to the express
provisions of the policy.

It is our contention that the Court could not
arrive at a proper interpretation of the policy
without referring to all of the sections of the
policy and therefrom to gather the intention of
the parties. In support of this well known rule
of construction we respectfully refer the Court
to the paragraph above referred to, which contains
language of a most pertinent character, thereby
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serving to clear up beyond any doubt these
alleged ambiguities, which do not exist in fact.

POINT III.

Under the said policy of insurance and a
stipulation between the parties it was error
to hold that defendant was liable to plaintiff
for more than $2,500 and interest.

In the case of Cochran v. Standard Acc. Ins.
Co. of Detroit, Mich., 271 S. W. 1011 (Missouri),
1925), the Court sets out the law of construction
at some length. The words of the Court are as
follows:

“‘So long as the contract is plain and
unambiguous, not open to different con-
structions, and is so framed that the in-
sured is not justified in thinking the con-
tract to be something other than it is, it
1s not within the power of the courts to
change it or to make a new contract for
the parties by judicial construction.” Taylor
V. Loyal, etc., Ins. Co. (Mo. App.), 194
S. W. 1055, 1057. But when an insurance
contract is so drawn as to be ‘fairly sus-
ceptible of two different constructions, so
that reasonably intelligent men on reading
the contract would honestly differ as to
the meaning thereof, that construction will
be adopted which is most favorable to the
insured.” Imperial Fire Ins. Co. v. Coos
Connty, 151 U. S. 452, 462, 14 :S. Ct. 379,
381 (38 L. Ed. 231). Such construction,
where there is room for it, should be as
favorable to the insured, as reasonably
may be, but it must be ‘only a natural
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and logical one, and not a strained or
sophistical one.” Bader v. INew Amster-
dam Casualty Co., 102 Minn. 186, 112 N.
W. 1065, 1066 (120 Am. St. Rep. 813).
However, the ‘just interpretation of a con-
tract arises on the whole subject-matter.
It must be viewed from end to end and
corner to corner, and all its terms pass in
review for one clause may modify, limit or
illuminate the other? Mathews: v. Modern
Woodman, 236 Mo. 326, 342, * * * and, as
said in Cooper v. National, etc., Ins. Co.,
212 Mo. App. 266, 274, 253 S. W. 465, 467.”

In another case, Wehle v. United States Mutual
Accident Association, 153 N. Y. 116, 47 N. E.
35, the Court in a Per Curiam decision said:

“Conditions in insurance policies, as in
all other contracts, should be construed
strictly against those for whose benefit they
were reserved.”

Defining this language literally and applying
it to our own case, Section 5 of the policy should
be strictly construed against the respondent, for
it is a reservation for the policy holder’s benefit
and not for that of the defendant. The clause is
one that extends liability and does not limit it.

Also, under the rules of construction, it has been
decided by the courts generally, that a special
clause in a policy which creates an exception to
a general clause governs the latter.

Bowman V. Pacific Ins. Co., 27 Mo. 152;

Mitchell Furniture Co. v. Imperial Fire
Ins. Co., 17 Mo. App. 627,

“Joyce on Insurance”, Vol. I, p. 569.
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And also that a special stipulation in a cer-
tificate will control a general stipulation therein.

Northwestern Mutual Ins. Co. .
Hazelett, 105 Ind. 212, 4 N. E. 582;
“Joyce on Insurance”, Vol. I, p. 569.

The courts have further decided that the mean-
ing of general words, phrases, and stipulations
will be restricted when it is evident from the
special or particular provisions of the contract
that they were not intended to have the broad
signification of which they are fairly susceptible.

Sun Ins. Office v. Varble, 103 Ky. 758,
46 S. W. 486;
“Joyce on Insurance”, Vol. I, p. 569.

The New dJersey decisions are also in accord
with the aforementioned authorities. In fact it
has been held by the courts in The ;Stale, The
Morris &Essex R. R. Co. Prosecutors v. The Com-
missioner of R. R. Taxation, 37 N. J. Law 228,
affirmed in 38 N. J. Law, page 472, in construing
a statute, containing a general enactment, and
also a particular enactment, that the repugnancy
of specific provisions to the general language, will
supersede the intent of the Legislature, as de-
clared in the general enacting part.

Furthermore, in David §. Griscom v. Thomas
Evens, 40 N. J. Law, page 402, the New dJersey
Supreme Court held on a question involving the
construction of wills, that where there is a clear
enumeration of particulars importing on their
face to be designated as qualifications of a pre-
ceding general description, words of general devise
must yield to the particular description.



Therefore, it follows in the light of the preced-
ing authority that the defendant intended by
the separate clause to provide that in case of
death or in any one of the other injuries specifi-
cally mentioned in the policy’s schedule, to wit,
losses by sunstroke, freezing, hydrophobia, or the
involuntary and unconscious inhalation of gas,
or other poisonous vapor, if it arose by external,
violent and accidental means, but “one-half of
each of the indemnities provided by this policy
would be paid.”

POINT 1V.

Judgment was entered in favor of plaintiff
and against defendant for $6,102.91.

Summary.

In conclusion, we state that Section 5 of the
policy, being read jn connection with the other
terms of the policy and by virtue of its clear
language, means that the insured is entitled to
one-half of the face amount of the policy, or
$5,000,. in the event of death by gas or other
poisonous vapor.

However, by virtue of the stipulation entered
into below, the plaintiff below is only entitled to
$2,500 with interest and the Court below erred
in awarding a larger sum, namely, $6,102.91.

Respectfully submitted,

McDermott,enright & carpenter,
Attorneys for Defendant-Appellant.












NewdJersey Courtof Errors and Appeals

Ray Weiss
Plaintiff-Respondent,
v Action at Law.
Union Indemnity Company, [ Appeal from
a corporation, \ ®uPreme Court.

Defendant-Appellant. 1

BRIEF OF PLAINTIFF-RESPONDENT.

The statement of facts contained in defendant-
appellant’s brief is correct, and it would serve no
useful purpose to reiterate the same. However, the
defendant-appellant neglected to state that, since
the filing of the stipulation referred to, it paid to
the plaintiff-respondent the sum of $>2,500.00 on
account of whatever should be determined to be
due to the plaintiff-respondent from defendant-
appellant, and, in fact, it assumes in its summary
that said money was not paid. The fact is that
the plaintiff-respondent received this amount, as
is recited in the Postea and Findings, and that the
judgment in the sum of $6,102.91 is for one-half
of the sum of $15,000.00 found by the lower court
to be the amount of liability under the policy,
after deducting the said sum of $2,500.00 so paid
(in other words, the sum of $5,000.00), plus
$1,102.91 as interest.



POINT L

A reading of the policy as a whole indicates an
expressed intention on the part of the insurance
company to pay, in the event of death by inhala-
tion of gas, one-half of the face amount of the
policy, IN ADDITION to such face amount.

In Cochran v. Standard Acc. Ins. Co. of Detroit,
Mich., 271 S. W. 1011 (Missouri, 1925), the court
laid down the test of the construction of an insur-
ance policy in the following language:

“Now, what would a ‘reasonably intelligent
man on reading the contract’ and about to ac-
cept and pay for the policy, understand to be
the meaning of that entire paragraph?”

and the same test is followed in all the cases which
we have been able to find on the subject. In other
words, the question resolves itself into: What
would the ordinary layman, who is about to pur-
chase a policy, understand the meaning of Section
5 to be, upon reading the same?

Attention should first be directed to the fact that
Section 5, which is the section in dispute, is headed
in large, heavy type “Special Indemnities.” The
word “special” is defined in the Standard Dic-
tionary as “having in a peculiar and distinguish-
ing degree some characteristic or characteristics;
out of the ordinary; singular or unique; express;
particular.” In view of this definition, it is ap-
parent that the insurance company intended the
section in question as an inducement to the prospec-
tive purchaser of the policy to buy the same, be-
cause by the inclusion of this section the policy
would give him an additional right, namely, the
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right to obtain a sum in addition to the face amount
of the policy in the event of liability thereon. In
other words, the use of the word “special”, when a
layman is about to purchase a policy, indicates to
him that something unusual or out of the ordinary
is being given to him as an inducement to buy the
policy. If such were not the case, and it were the
intention of the company to cut down, rather than
increase, the liability under the policy in the event
of gas poisoning, the word “Special Indemnities”
certainly would not be used, but, instead, such
words as “Limitation of Liability” or “Partial In-
demnities”, etc., would be used.

In the second place, it is important to note the
kinds of accidents which are covered by Section 5,
namely, sunstroke, freezing, hydrophobia and in-
halation of gas. It is a fact, of which the court can
take judicial notice, that accidents of this kind are
extremely rare and unusual. It may, therefore,
safely be assumed that it was the intention of the
company, in formulating this policy, to incur a
greater liability in the case of accidents such as
these than in the case of other accidents, in view of
the settled policy of insurance companies, espe-
cially in accident policies, to incur greater liability
in cases of greater rarity. That such is the policy
of insurance companies is without question and is
indicated by the very policy'involved in this case.

In the third place, we should look at various
sections of the policy in order to aid in the inter-
pretation of Section 5. It is not necessary to cite
authority for the proposition that in construing an
insurance policy, or any other contract, all the
terms thereof must be considered. Attention should
first be directed to Section 4, which is, headed in
the same heavy type as Section 5, and also in cap-
itals, “DOUBLE INDEMNITIES”. This Section
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provides for double indemnity in the event of in-
juries received while the insured is a passenger
on board various vehicles and conveyances. If it
were the intention of the insurance company to
cut down the liability in the case of gas poisoning,
it certainly would be inconsistent to head Section
4 “Double Indemnities” and to head Section 5
“Special Indemnities”. Instead, the company
would undoubtedly have headed Section 5 “Partial
Indemnities”. The fact that Section 5 is headed
“Special Indemnities” and Section 4 “Double In-
demnities” is consistent with but one interpreta-
tion, namely, that in the case of gas poisoning etc.,
the liability was not to be one-half of the face
amount of the policy, but one-half in addition to
such face amount.

Attention should further be given to Section (d)
under “ADDITIONAL PROVISIONS”. This pro-
vision reads as follows: “Loss from injuries, fatal
or otherwise, received by the Insured while enter-
ing or leaving, or attempting to enter or leave, or
while upon the step or* steps, or platform or run-
ning board of any conveyance, shall be covered only
by single indemnity.” It will be observed that in
order to cut down the liability in case of coverage
by this provision, the policy uses the words “only
by single indemnity”. It should also be observed
that in Section 5, the words used are “shall be cov-
ered with one-half of each of the indemnities”, etc.
If it were the intention of the company to decrease
the liability under Section 5, why did it use the
word “only” in Section (d) and not in Section 5?
It 1s submitted that the reason is obvious, namely,
that there is to be no cutting down of liability in
Section 5, whereas there is to be in Section (d),
but that under Section 5, the liability is increased.
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Section (d) also bears out, in another respect,
our contention that the liability under Section 5
1s in addition to the principal sum recover-
able under the policy. Section 5, it will be recalled,
reads “* * * ghall be covered with one-half of each
* * *”  (On the other hand, Section (d), under “AD-
DITIONAL PROVISIONS”, reads “ * * * ghall
be covered only by single indemnity.” In other
words, the author of the policy in question, in order
to carry out his intention of limiting the amount
of liability under certain circumstances, in Sec-,
tion (d) not only uses the word “only”, but uses
the word “by” and not the word “with”, which is
used by him in Section 5. It is submitted, there-
fore, that the choice of the word “by” is peculiarly
apt in order to express a limitation of liability, or,
in other words, the total coverage of the loss under
the circumstances set forth, whereas the use of the
word “with” in Section 5 is intended not to>indi-
cate a limitation of liability under the general
clause, but an additional liability, or one which
goes together “with” the liability under the general
clause.

It is furthermore to be observed that nothing in
the policy, down to the end of the third page, has
anything to do with any limitation or disclaimer
of liability on the part of the defendant company.
The only apparent attempt to make such limita-
tion or disclaimer is to be found in all of the
clauses under the heading “ADDITIONAL PRO-
VISIONS”, namely, clauses (a), (b), (c), (d) and
(e). In,other words, it is apparent that the com-
ply intended to provide for a limitation or dis-
claimer of liability only in those clauses coming
under the heading “ADDITIONAL PROVI-
SIONS”, and not under Section 5, which is in the
prior portion of the policy.
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It is submitted that defendant-appellant’s argu-
ment, contained in Point II of its brief, to the
effect that Section (c) under “ADDITIONAL
PROVISIONS” indicates that Section 5 means
that under the circumstances named its liability is
only one-half of the face amount of the policy, is
untenable. In the first place, as stated above, Sec-
tion (c) is placed among the only clauses which
obviously intend to limit or cut down the liability
of the defendant, namely, a clause under “ADDI-
TIONAL PROVISIONS”, such clauses not being
found in the previous portion of the policy. Such
clauses are in the proper place in the policy, in
view of their apparent intention to permit, under
the circumstances named, a recovery for less than
the amounts due under the clauses in the first part
of the policy. As is pointed out in the opinion of
the lower court, Section 6, which follows Section
5, provides for a special indemnity covering blood
poisoning, which undoubtedly would not be in-
cluded in the general terms of the policy. In other
words, there is a provision following Section 5
which adds to the liability under the general clause
of the policy. If Section 5 were to be construed
to cut down, and not to add to, the liability of the
defendant-appellant, obviously it is included in an
improper place, because it is among, clauses which
add to the liability of the defendant-appellant, and
not among those clauses which limit or lessen the
same.

In the next place, it is submitted that the argu-
ment of defendant-appellant contained in Point II
of its brief is unsound for the reason that the lan-
guage of Section (c) 1is quite different from that
of Section 5. Section (¢) reads “* * * the Com-
pawy’s liability * * * shall be one-twentieth of the
amount provided therefore* * *” On the other
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hand, Section 5 reads “* * * inhalation of gas * * *

shall be covered with one-half * * Therefore,
even if Section (¢) means that the total liability
of the defendant-appellant is one-twentieth of the
amount provided under Section 1, it does not at
all follow that Section 5 means that under the cir-
cumstances enumerated the defendant-appellant’s
liability is one-half of the face amount of the
policy. In fact, Section (c) indicates quite the
contrary, because of the fact that entirely different
language is used in each of the sections, the lan-
guage of Section 5 indicating not a limitation of
liability, but an additional coverage or a coverage
together with the coverage provided for in Sec-
tion 1

POINT Il

Even assuming that Section 5 is ambiguous,
it must be construed, under the uniform holding
of the courts, most strongly against the defend-
ant insurance company.

This principle is one which is uniformly applied
by the courts, without dissent.

In Harris v. American Casualty Company of
Reading, Pennsylvania, 83 N. J. L. 641, Chancellor
Walker says:

“But, assuming that there is such ambiguity
in the terms of the policy that would make it
at least doubtful as to whether collision with
water and land, horizontal objects, was within
the terms of the policy, still it is a familiar
rule that the words used in a policy of insur-
ance should be interpreted most strongly
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against the insurer where the policy is so
framed as to leave room for two construc-
tions.”

Cochran v. Standard Acc. Ins. Co. of Detroit,
Mich., 271 S. W. 1011 (Missouri, 1925), was an
action upon an accident insurance policy, wherein
defendant insured plaintiff’s husband against the
effects of bodily injuries received during the term
of insurance, “effected solely by external, violent
and accidental means”, and promised to pay
$2,500.00 if such injuries should, independently of
all other causes, result in death within ninety days.

The controversy arose over the construction and
effect to be given to a provision in the policy which
provided that it was issued by the company and
accepted by the insured with the understanding and
agreement that no benefits would be paid for in-
juries resulting, fatally or otherwise, received
under or in consequence of any of the following
conditions: (1) while on a locomotive * * *; while
entering or leaving * * * a moving conveyance ;
or while improperly on railroad right of way; or
(2) as a result of being affected by * * * intoxi-
cants, anaesthetics, narcotics, etc., in any form,
* % * - or (3) while engaged in aerial navigation,
hunting, fishing, or in exploring expeditions, or
under any circumstances from firearms, of any
kind, explosives, war or riot; * * *,

Defendant relied upon the above exception clause
No. 3, and asked a declaration of law from the trial
court, sitting as a jury, to the effect that if deceased
was killed in his seat in a coach by a man suddenly
and without warning firing a pistol, then plaintiff
could not recover. The court refused to give the
declaration, and rendered judgment for plaintiff,
and defendant appealed.



Trimble, P. J.

“ ‘So long as the contract is plain and unam-
biguous, not open to different constructions,
and is so framed as that the insured is not
justified in thinking the contract ta be some-
thing other than it is, it is not within the
power of the courts to change it or to make
a new contract for the parties by judicial con-
struction.” Taylor v. Loyal, etc., Ins, Co. (Mo.
App.) 194 S. W. 1055, 1057. But when an
insurance contract is so drawn as to be ‘fairly
susceptible of two different constructions, so
that reasonably intelligent men on reading the
contract would honestly differ as to the mean-
ing thereof, that construction will be adopted
which i1s most favorable to the insured.” Im-
perial Fire Ins. Co. v. -Coos County, 151 U. S.
452, 462, 14 S. Ct. 379, 381 (38 L. ed. 231).
Such construction, where there is room for it,
should be as favorable to the insured as reason-
ably may be, but it must be ‘only a natural
and logical one, and not a strained or sophis-
tical one.” Bader v. New Amsterdam Casualty
Co., 102 Minn. 186, 112 N. W. 1065, 1066 (120
Am. St. Rep. 813). However, the just inter-
pretation of a contract arises on the whole
subject-matter. It must be viewed from end
to end and corner to corner, and all its terms
pass in review for one clause may modify, limit
or illuminate the other.” Mathews v. Modern
Woodmen, 236 Mo. 326, 342, * * * and, as
said in Cooper v. National, etc., Ins. Co., 212
Mo. App. 266, 274, 253 S, W. 465, 467:

‘When it is attempted to relieve the in-
surer from liability for such an (accidental)
injury by a clause in the nature of an ex-
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ception in a policy of this character, it can
only be accomplished by language unequiv-
ocal in its meaning.’

u* * * Considering, then, the entire para-
graph, it manifestly sets out or specifies vari-
ous situations wherein the insured, by getting
into certain relations or enterprises has in-
creased the hazard or risk of injury. Now,
What would a ‘reasonably intelligent man on
reading the contract* and about to accept and
pay for the policy, understand to be the mean-
ing of that entire paragraph? He would
naturally and reasonably understand that,
* * * ynder exception No. 3 the policy would
afford no insurance if he were hurt or killed,
‘while engaged in’ aerial navigation, hunting,
fishing, or exploring expeditions, or under any
circumstances from firearms of any kind;

a* * * Hence, insured would understand
that the firearms clause, like the others, refers
merely to those situations where he has in-
creased the risk either by engaging in enter-
prises where firearms are used or by handling
or using them himself; and that he must not
engage in such enterprises and must refrain
from handling or using firearms if he would
avoid coming within the exemption as to them.
Would it ever enter the mind of a reasonably
intelligent man accepting insurance under this
contract that if he were to go on board a vessel
and a cannon should get loose and roll about
the deck, as in Victor Hugo’s ‘Ninety-Three’
and crush the life out of him, his beneficiary
could not recover because his death was caused
by a firearm?
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ur *oF 4t a familiar rule in the construc-

tion of terms to apply to them the meaning
naturally attaching to them from their con-
text. “Noscitur a sociis” is a rule of construc-
tion applicable to all written instruments.
Where any particular word is obscure or of
doubtful meaning, taken by itself, its obscurity
or doubt may be removed by reference to as-
sociated words. And the meaning of a term
may be enlarged or restrained by reference to
associated words. And the meaning of a term
may be enlarged or restrained by reference to
the object of the whole clause in which it is
used/ 1 Fed. Stat. Ann. (2nd Ed.) of Statutes
and Statutory Construction, 115. It is a rule
of interpretation by which the meaning of not
merely one word but that of several may be
arrived at where there is use or room for con-
struction. Brown v. Chicago, etc., R. Co., 102
Wis. 137, 77 N. W. 748, 78 N. W. 771, 44
L. R. A. 579. * * * ‘The grammatical construc-
tion of a contract will not be followed if a dif-
ferent construction will better give effect to the
intention of the parties as shown by the whole
instrument and accomplish the object for
which the contract was executed. Rules of
grammatical construction, however, are not to
be disregarded where they serve to throw light
on the intention of the parties/ 13 C. J. 534.”

In American Cent. Life Ins. Co. v. American
Trust Co., 5 F. (2d) 71 (District of Tennessee),
the court said:

“The controversy relates solely to the con-
struction of the limitation clause ‘during the
premium-paying period and not less than one



year from the date thereof’; that is to say,
whether this clause means, as defendant con-
tends, within one year from the date of the
policy, or whether * * * the words ‘premium-
paying period,” meant the period in which the
insured was not relieved from the payment of
premiums under the preceding ‘disability bene-
fit’ provision. * * *

sa,y the least, toe think a reading
of the entire paragraph would not suggest to
the unskilled policy-holder that the double in-
demnity for which he was in terms paying a
special premium, in addition to what would
otherwise be the policy premium, had no ap-
plication during the year for which such pay-
ment was being made. * * * Had it been the
intention to exclude double liability during the
first year of the policy’s existence, we think
the insurer would naturally have said*not less
than one year from the date hereof ‘br*from
the date of this policy.” At this point, it is
enough to say that the intention to limit double
indemnity to cases of death in a subsequent
year was not unambiguously expressed. That
being so, the rule is fundamental that the
words used by the insurer, in a policy prepared
by its attorneys, officers, or agents, must be
co'nstrued most strongly against it ”

In Wadsworth v. Canadian Railway Accident In-
surance Company, 26 Ontario L. R. 55 (Ann. Oas.
1913 A. p. 546), the court, speaking of a clause in
the policy, says:

uWhile the clause does not aim to destroy
absolutely the liability of the company, yet its
language is intended to limit that liability to
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a fractional amount of the sum payable under
other circumstances, and so it ought to be con-
strued strongly against the company. The in-
surer accepts the policy with the view and for
the purpose of covering all accidents which
may ‘happen’ to him. In Etherington v.
Lancashire, etc., Acc. Ins. Co. (1909), 1 K. B.
591, Vaughan Williams, L. J., says, at page
596: ‘I start with the consideration that it
has been established by the authorities that
in dealing with the construction of policies,
whether they be life, or fire, or marine policies,
an ambiguous clause must be construed against
rather than in favor of the company.’

“* * * T have arrived at the conclusion that
notwithstanding the finding of the trial judge,
which we are bound to accept, that it was the
fit that caused the upsetting of the lantern and
the subsequent fire, the injuries ‘happened’ not
from the fit, but from the fire.

“Therefore * * * the appeal should be al-
lowed in part, and judgment entered for the
plaintiff for $10,750.”

And again:

“In considering this question, we must look
at the case from a common-sense, business
point of view, avoiding metaphysical subtletyj
ever having in mind that such agreements, be-
ing in the language selected by the company,
should, where there is a real ambiguity, be
construed most strongly against the company,

1 We are not, by too refined or unnatural an
interpretation of the language employed, to

conjure up an ambiguity where none really ex-
ists.
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“It 1s only a fair rule * * * which courts
have adopted to resolve any doubt or ambig-
uity in favor of the insured and against the
insurer.”

In the case of Wehle v. United States Mutual
Accident Association, 153 N. Y. 116, 47 N. E.
35, the court, in a per curiam decision, said:

“Conditions in insurance policies, as in all
other contracts, should be construed strictly
against those for whose benefit they were re-
served.”

4 1In the case of Gallagherv. F. & C. Go., 163 A. D.
556, 560, affirmed 221 N. Y. 664, it was held:

“Accident insurance companies do business
mostly with the common people, and the term
‘accident’ as used in these policies should be
construed most strongly against the com-
panies, and be defined according to the ordi-
nary and usual understanding of its significa-
tion”. (Young v. Railway M. Ass’n, 126 Mo.
App. 325) * * *

“If the language is vague and indefinite it
must be construed most strongly against the
insurer.”

In the case of Zivits v. Maryland G. Go., 192
. A. D. 83, 87, it was held:

“* * * the policy must not be so construed
as to work a forfeiture unless by clear and
unambiguous language, readily understand-
able, not by judicial officers or trained experi-
enced members of the bar, but by business men
of average intelligence who have occasion to



require such insurance, it appears that it was
so intended.”

In Janneck v. Met. Life Ins. Go., 162 N. Y. 574,
577, and in Paskusz v. Phila. Cas. Co., 213 Y.
22, 26, it was held:

“Insurance contracts, above all others should
be clear and explicit in their terms. They
should not be couched in language as to the
construction of which lawyers and courts may
honestly differ. In a word, they should be so
plain and unambiguous that men of average in-
telligence who invest in these contracts may
know and understand their meaning and im-
port.”

In the case of Finuonne v. Standard A. 1. Go.,
184 A. D. 280, 282, it was held:

“Where an accident insurance policy con-
tains exceptions and limitations to the pre-
viously expressed liability of the company, and
these clauses are ambiguous and uncertain in
their meaning and capable of more than one
construction, the rule'is well settled that that
construction should be adopted which is most
favorable to the insured, and they should be
held to have the meaning which the i/nsured
might reasonably hare understood them to
hare * * * As has been well said, they should
not be terms which mean one thing in the
hands of a solicitor and another in the hands
of an adjuster.”

We do not understand the argument of the de-
fendant- appellant in its brief under Point III that
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under the case of Wehle v. United States Mutual
Accident Association, supra, Section 5 should he
strictly construed against the plaintiff-respondent.
It says in its brief, referring to Section 5, “The
clause is one that extends liability and does not
limit.” We do not believe that defendant-appel-
lant means this statement for it expresses exactly
what we are contending for. If defendant-appel-
lant’s argument is that Section 5 is for the benefit
of the plaintiff-respondent because it extends, and
does not limit, the liability of the defendant-appel-
lant and should therefore, be construed most
strongly against the respondent, obviously it is
not necessary to so construe it, because defendant-
appellant has already construed it as being for the
benefit of the plaintiff-respondent.

Defendant-appellant’s citation in its Point III
of cases with respect to the rules of law concerning
the control of general words to be special or partic-
ular provisions, it is submitted has no applica-
tion to the present case, because the question in-
volved is whether Section 5 means, by its language,
or should be construed to mean in view of its am-
biguity, that it adds to or lessens the liability under
Section 1.

Summary.

In conclusion, we submit that to the ordinary
business man, Section 5 of the policy, in view of
its heading, of the other clauses of the policy and
of its wording, means that the insured is entitled
to one-half of the face amount of the policy, in
addition to such face amount, in the event of death
by gas poisoning, and that even assuming that such
1s not its unequivocal meaning and that the clause
is ambiguous, the terms of such clause must be
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construed, under the principle that policies of in-
surance are to be construed most strongly against
the insurer, to mean that the amount of recovery,
in such a case, is the larger, and not the smaller,
amount.

It is, therefore, submitted that the judgment of
the court below, for the sum of $6,102.91, should
be affirmed.

Lichtenstein, Schwartz & Friedenberg,

Attorneys of Plaintiff-Respondent.

David Friedenberg,

on the Brief.
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