
IN D E X

P a g e
B ill of C o m p la in t........... , .......................................  1
Affidavit, verified June 21, 1 9 1 5 ......................... 14
Order fo r  P re lim in a ry  I n ju n c t io n ....................  20
A nsw er ...................................... . . . ............. ... . . .. 21
R eplication ...............        29
T e s tim o n y .....................................    30
C o n clu sio n s................................................................   68
Decree ......... . . . . . : ................................................... 70
Notice of A p p e a l ......................................................  72
Affidavit o f S e rv ice  o f P e titio n  o f A p p e l . . . .  74
Petition of A p p ea l to the C ourt o f A p p e a ls  . .  73

W i t n e s s e s

Com plainant’s:

Sam uel H. Bow m an,
D i r e c t .................................................  30
C ross .................................................  41
R e-d irect ........................................... 46
R e - c r o s s ............................................. 47

D efendants’ :

W illiam  M. B row n,
D i r e c t .................................................  47
C ro ss .......................................................51

F red erick  M. P ayn e,
D i r e c t .................................................  60
C ross .............   62

A llan  Lindsley,
D i r e c t ...................................    65



11

E x h i b i t s

1Com plainant’s :

E x h ib it C - l— S h e r if f ’s deed, abstract 
E x h ib it C-2— D eed to K ie s le r , abstract 
E x h ib it— D eed from  K ie s le r  to B row n  
E x h ib it C-3— R eceip t from  W hitehead 
E x h ib it C-4------Deed, B ro w n  to K ie s -

le r  ------------------- .....................................

93 75
94 75 

76
110 81 

116 81

D efen d a n ts ’ :

E x h ib it D - l— Yellow T e n v e lo p e .............. 182



New Jersey Court o f Errors 
and Appeals

B ill  o f C o m p la in t

(F ile d  Jun e 22, 1915)

IN  C H A N C E R Y  O F  N E W  J E R S E Y

To his H onor Edw in R obert W alker, Chancellor  
of New Jersey:

Hum bly com plaining shows unto your H onor, 
your orator Sam uel H. Bow m an, o f the B orou gh  
o f Caldw ell, in the C oun ty o f E sse x  and S ta te  o f 
New Jersey, th at on or about the th ird  d ay  of 
December, eighteen hundred and ninety-eight, 
your orator bid fo r  and purchased at public ven -
due, held by H en ry  M. D orem us, then sh eriff o f 
the County o f E ssex , at the court house in the 
C ity  of N ew ark, in  said  county, certain  lands and 
premises in the tow nship o f N orth  C aldw ell, in 
said county, bounded and described as fo llo w s :

The first lot being a p a rt  o f the rea l estate 
form erly o f Josiah  F ran cisco , deceased, bounded 
as fo llo w s: on the east b y  lands fo rm erly  o f Jon a-
than Beach deceased, on the north b y  the sam e 
lands, on the w est b y  lands o f C ornelius C ou rter 
and on the south b y  lands o f Josiah  V anness, con-
taining ten acres, m ore or less.

The second lot beginning on the southeast cor-
ner of H en ry C o u rte r ’s lo t on the line o f P e te r  
and John F ra n c is c o ; thence on the line o f the said  40
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H en ry  C o u r ie r 's  land north  42 degrees 30 min-
utes east 33 chains and 35 links to the line of Ste-
phen J. G ould; thence on his line the whole dis-
tance o f the north  end o f said  lo t; thence bound-
in g  on the east on line o f C a lv in  and P e te r  Fran- 

j g  cisco, Josiah  Y an n ess, H en ry  C o u rier and J ef-
ferso n  V an n ess, and bounding on the south on 
line o f P e te r  and John F ran cisco  to the place of 
beginning containing nine acres, be the same more 
or less.

T h ird  lo t ; B egin n in g  on the n ortheast corner of 
the lot h ereby intended to be conveyed and ad-
jo in in g  land now  or fo rm erly  o f John C. B ush; 
thence along the sam e south 25%  degrees east 5 
chains 64 lin k s; thence south 64 degrees 15 min- 

20 utes east 26 chains 60 links to land sold b y  John 
M unn and others, com m issioners, to R y n ier Van- 

", N e s s ’ lan d s: thence along his line north 25 3/4 
degrees, east 5 chains 64 l in k s ; thence north 64 de-
grees 15 m inutes w est 26 chains 60 links to the 
p lace o f beginning, contain ing 15 acres. Being 
the sam e prem ises conveyed to the said  John 
B ow den b y  John M unn and others, commission-
ers, b y  deed recorded in  B ook A  27 o f deeds for 
E sse x  C oun ty on p ages 361 &c.

30 4th l o t : B egin n in g  in  line o f lands o f Cornelius 
S p e e r; thence (1) north  43 degrees w est 96 chains 
to the line o f lands o f Isa a c  K en t, d e c ’d ; thence 
a lon g the sam e north 47 degrees east 1  chain 46 
lin k s; thence south 43 degrees east 96 chains 50 
links to the a fo resaid  S p e e r ’s lin e ; thence along 
the sam e south 65 degrees w est 1  chain 51 links 
to the p lace o f beginning. C on tain in g 14 acres 
and 14/100ths o f an acre w ith  the appurtenances. 

40 B e in g  the sam e prem ises conveyed to  said  K ies-
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1er by Stephen J. G ould et al E x rs . b y  deed dated 
March 1 ,18 5 5  and recorded in B ook V  10 o f D eeds 
for E ssex  C oun ty on p age 443 &c.

And yo u r orator fu rth e r  shows th at th ereafter 
the said H en ry M. D orem us, sh eriff as aforesaid , 
made and delivered  his deed o f conveyance bear- 1Q 
ing date on said  D ecem ber 3, 1898, w hereby he 
conveyed to your o rator and to his heirs and as-
signs, all the righ t, title  and in terest one Isaac  
K iesler had in the said  lands and p iem ises as 
above described, and w hich deed h avin g  been duly 
acknowledged and proved, according to law , w as 
recorded in the office o f the R e g iste r o f the C oun ty 
of E ssex  on the eighteenth  d a y  o f A p ril, 1905, in 
Book M-38 at p age 410.

A nd your o rato r fu rth e r shows th at he entered 20 
into possession o f the said  lands and prem ises 
under said deed and has ever since been, and still 
is in possession o f the said  prem ises under a claim  
of right, claim ing to  be the ow ner th ereof, and 
that hitherto his title  to  and possession thereof, 
and his fu ll and absolute ow nership therein  in 
his own righ t, in  fee  sim ple, has n ever been ques-
tioned except as h ere in a fter shown.

And yo u r orator fu rth e r shows that b efore the 
said sh eriff’s sale and in  or about the m onth o f 30 
February, 1898, the said  Isa a c  K ie s le r  m ade his 
certain deed o f conveyance b earin g  date on said  
day, which deed p u rp orted  to  convey to one W ill-
iam M. B row n  o f the C ity  o f N ew ark, in  the 
County of E sse x  a foresaid , a ll and sin gu lar the 
first three p arcels above described fo r  the nom inal 
consideration o f One D ollar. T h e deed a fte r  be-
ing acknowledged w as recorded in  the Office o f the 
R egister of the C oun ty of E sse x  on the fou rth  40
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d ay  o f F eb ru a ry , 1898, in B ook I  31 at p age 178, 
and th at th e re a fte r  and at exactly  w hat date your 
orator is ign oran t the sa id  W illiam  M. Brown 
m ade, executed and delivered  to John W . W hite- 
head, o f the C ity  o f N ew ark, then a counsellor at 

j q  law  o f the Suprem e C ourt o f this S tate , engaged 
in the p ractice  o f law  in the said  C ity  of Newark, 
and actin g  as counsel fo r  the said  Isa a c  K iesler, 
his deed o f conveyance w hereby he re-conveyed 
all and sin gular the prem ises described in the said 
deed, b earin g  date F e b ru a ry  4, 1898, to the said 
Isa a c  K ie s le r .

A n d  yo u r o rato r fu rth e r  shows th at the said 
deed re-conveying the said  prem ises w as made 
and delivered  b y  said  W illiam  M. B row n  and re- 

20  ceived b y  the said  John W . W hitehead, as at-
to rn ey  fo r  the said  Isa a c  K ie s le r , before the said 
lands w ere lev ied  upon and sold b y  the said 
H en ry M. D orem us, sheriff, as hereinbefore set 
forth , and th at at the tim e o f the said  sale by the 
sh eriff the said  Isa a c  K ie s le r  w as seized of an 
absolute ind efeasib le estate in fe e  sim ple o f all the 
said  lands and prem ises, w hich title  and estate 
w ere b y  v irtu e  o f the proceedings and sale here-
in b efore set fo rth  tra n sferred  to and became 

30 vested in y o u r  orator.
A n d  yo u r o rato r fu rth e r  shows that the said 

deed m ade and delivered  b y  said  W illiam  M. 
B row n  to the said John W . W hitehead  w as not 
recorded but w as retain ed  b y  said  John W . W hite- 
head in  his office, but y o u r  o rator w as in-
form ed b y  the said  John W . W hitehead 
and believes, and th erefo re  alleges that the 
d e live ry  of the said  deed to him  w as an absolute 
d e livery  and th at it w as the intent and purpose

40
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of the said John W . W hitehead, actin g  fo r  the 
said Isaac K ie s le r , to record the same, and th at 
the said John "'W. ^^hitehead stated and repeated 
to your orator before yo u r o rator purchased the 
said lands and prem ises at the sh e r iff ’s sale, that 
he had said  deed in his possession subject to be 10 
recorded, and th at it  w as his intention to record 
the same, and he thereupon inform ed y o u r orator 
that it w as safe  fo r  him  to bid in the prem ises and 
that he w ould acquire a  good and v a lid  title  
thereto b y  the said  sale, and that he, the said  
John W . W hitehead, w ould forth w ith  record the 
said deed, so th at y o u r  o r a to r ’s title  should be
made p erfect o f record. .

And yo u r orator fa r th e r  shows th at fo r  some 
reason unknown to yo u r o rator the said  John W . 20 
W hitehead neglected to record the said  deed du r-
ing his lifetim e and sam e w as, a fte r  his death, 
found in his sa fe  b y  one F red erick  M. P a yn e , a 
counsellor-at-law, o f the C ity  o f N ew ark, who w as 
then a clerk or a p artn er o f the said  John W .
W hitehead, and w as retain ed  b y  the said  F r e d -
erick M. P a yn e  in his possession, and has ever 
since been retain ed  b y  him  and is  now in his p os-
session. T h a t yo u r o rato r h a s  freq u en tly  asked 
the said F red erick  M. P a y n e  to g iv e  up and sur- 30 
render the said  deed to y o u r  orator as the leg a l 
and equitable ow ner o f the said  prem ises and en-
titled thereto, to the end th a t the sam e m ight be 
recorded, and th at y o u r  o rator m igh t hold the 
same as a m unim ent o f title , b u t the said  F r e d -
erick M. P ayn e has refu sed  so to do, sta tin g  th at 
the said W illia m  M. B ro w n  asserted  some righ t, 
title or in terest in  the said  deed or in  the said 
lands and prem ises described th erein  ad verse to 4 .9



6

B ill  o f C om plaint

the in terest o f yo u r orator therein, and further 
sta tin g  th a t the said  deed had been handed to 
him, the said  F red erick  M. P a yn e  “ in escrow ”  
and has exhibited m arks or w ritin g s upon the en-
velope contain ing the said  deed in hand-w riting 
o f the said  F red erick  M. P ayn e, p u rp ortin g to 
show th at the said  deed w as held in escrow, but 
w hy the said  deed w as held  in escrow  or upon 
w hat term s or upon w hat conditoins the said deed 
w as to be delivered, i f  any, the said  F red erick  
M. P a y n e  does not disclose, nor does he exhibit 
an y w ritin g  signed b y the said  Isa a c  K ie s ler  or 
by the said  John W . W h iteh ead  -or b y  any other 
person, p u rp o rtin g  to have au th o rity  to represent 
the said  John W . W h iteh ead  or the said  W illiam  

2 q  M. B ro w n  or to h ave an y au th o rity  to state any 
term s or conditions, or an y agreem ent o f the said 
Isa a c  K ie s le r  or the said  W illiam  M. Brown, 
w hereby the said  W illiam  M. B ro w n  could claim 
or assert an y  righ t, title  or in terest in  the said 
deed or in the said  lands described therein.

A n d  yo u r orator fu rth e r shows th at at the time 
he purchased the prem ises a t sh e r iff ’s sale as 
a foresaid , the said  John W . W h iteh ead  acted as 
his counsel and attended the sale and bid in the 

30 p ro p erty  fo r  him  and in  his presence, and that 
yo u r o rator bid in the said  p ro p erty  and paid the 
consideration th ere fo r upon the fa ith  o f the repre-
sentations m ade to him  b y the said  John W . 
W hitehead, actin g  as attorn ey  and counsel for 
the said  Isa a c  K ie s le r .

A n d  y o u r  orator fu rth e r shows th at since the 
death  o f the said  John W . W h iteh ead  the said 

40  W illiam  M. B ro w n  notified yo u r o rator that he 
had some claim  upon the said  prem ises or upon
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the sa id  deed as se cu rity  fo r  the p aym en t o f an 
alleged  sum  o f  m oney due him  fro m  the sa id  
Isaac K ie s le r  and on the 28th d a y  o f Septem ber, 
1908, y o u r  o ra to r  rece ive d  a le tte r  p u rp o rtin g  to 
come fro m  the sa id  W illia m  M. B ro w n  but sign ed  
by the ty p e w r ite r  in th e w o rd s and figu res fo l- ^ 
lo w in g :

“ N ew a rk , N. J ., S ep tem b er 28, 1908.

Sam uel B ow m an  E sq .,
P o st Office B u ild in g ,

N ew ark , N. J.

D ear S ir :

In  re la tio n  to the Issa c  K ie s le r  p ro p e rty , I  
would sa y  th a t  I  am  about to m ake an  ap p lica- 2o 
tion to the C o u rt o f  C h a n cery  fo r  the en fo rce-
ment o f the p aym en t o f m oney as p e r  agreem en t 
at the tim e <1 g a v e  a  deed in  escrow  fo r  the said  
p rop erty . I  u n d erstan d  th a t y o u  a re  in terested  
in the sa id  p ro p e rty , th e re fo re , I  w rite  y o u  in  o r-
der th at y o u  m a y  com m unicate w ith  m e b e fo re  I  
add these costs to  th e  p ro p e rty .

Y o u r s  tru ly ,

W I L L I A M  M. B E O W N , 30 
P e r  E . M. E . ”

P re v io u s  to th is  y o u r  o ra to r  h ad  been in fo rm ed  
of som e such cla im  and h ad  ca lled  upon the said  
P ayn e and w as th en  in fo rm ed  b y  him  th a t th ere 
w ere no ch arges n o r a n y  agreem en t, n or a n y  no-
tation  to  hold  th e sa id  deed as se c u rity  fo r  or in 
escrow  fo r  the sa id  W illia m  M . B ro w n . 40
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A n d  yo u r orator, th erefore, took no action in 
response to the said  letter o f Septem ber 28th, 
expectin g th at the said  W illia m  M. B row n  would 
m ake his application  to the C ourt o f C hancery as 
therein  stated.

tQ Subsequently and on or about the 20th day of 
M ay, 1910, y o u r  orator received a second letter 
from  the said  W illiam  M. B row n, a true copy o f 
which is as fo llo w s :

“ N ew ark, N. J< M ay 20, 1910.

M r. Sam uel Bow m an,
C aldw ell, N. J.

D ear S ir :
20 ■

In  the y e a r  1897 a deed w as m ade to me by 
Isa a c  K ie s le r  fo r  services rendered in bringing 
suits and in the settlem ent o f the estate  o f his 
brother Jacob K ie sle r . I  subsequently in the 
m onth o f O ctober, 1907, re-deeded th is property 
back to him  (Isaac  K ie s le r)  w hich deed was 
p laced in escrow  to secure to me the paym ent of 
a  bill due as an account stated  betw een us of 
$250.00.

30  Y o u  subsequently purchased the property 
deeded b y  said  K ie s le r  to me under execution is-
sued and as I  understood took possession of the 
same.

T h ere is due me at the present tim e on this 
claim  the sum o f $430.00. I  am  about to file a 
bill in  ch an cery to h ave the said  deed and mort-
gage and foreclose it upon said  p rop erty . I  did 
not w ant to take this step as it  w ill entail a cost 

40 o f over $100 and, th erefore, I  n o tify  you  before
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so doing. P lease  g iv e  this yon r prom pt atten -
tion, otherw ise I  shall dem and that m y deed be re -
instated.

T his deed has never been p laced upon record 
and is still o ff o f record, th erefore, the title  to 
the p ro p erty  in whose hands it m ay be at the p res-
ent tim e is absolutely void  and the income, i f  any, 
derived from  the sam e I  shall dem and an account 
for.

Y o u rs  v e ry  tru ly,

W M . M.. B R O W N .”

A n d  again  yo u r orator took no action w ith  re  ̂
spect to the same, expectin g th at a proceeding 
would be brought in the C ourt o f C hancery, in 
which suit a ll m atters could be brought to the a t-
tention o f the C ourt and ad ju d icated  upon, and 
that yo u r o rato r would, in  such proceedings, ob-
tain a decree th at he w as entitled to receive the 
said deed either absolutely or upon such term s 
and conditions as the C ourt should find and de-
termine to be ju st.

B u t yo u r o rato r says th at no proceeding in 
chancery w as ever Brought b y  the said  P a y n e  or 
the said  W illiam  M. B row n.

A n d  yo u r o rato r fu rth e r shows that on or 
about the tenth d ay  o f June in stan t the said  W ill-
iam M. B row n  commenced an action in  the D is-
trict C ourt fo r  the F ir s t  Ju d icia l D istrict o f the 
County o f E sse x  aga in st the said  F red erick  M. 
Payne, to recover possession o f the said  deed and 
filed his S ta te  o f D em and therein, w hich S ta te  o f 
Demand is as fo llo w s :

10

20

30

40
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D I S T R I C T  C O U R T

F i r s t  J u d i c i a l  D i s t r i c t — E sse x  C o u n t y

10
W i l l i a m  B r o w n ,

P la in tiff ,
vs.

F r e d e r i c k  M. P a y n e ,
D efen d an t.

In Replevin 
Demand

T h e d efen d an t in  th is  su it w as sum m oned to 
an sw er the p la in tiff  herein  o f a p lea  w herefore 
he took th e good s and ch a tte ls  o f  th e  said  p lain -
tiff, and u n ju stly  detain ed  th e sam e.

20  A n d  th ereup on  the sa id  p la in tiff, b y  H elm  & 
R ead y, h is a tto rn e y s, com plains fo r  th a t the said 
defen dan t on o r about the first d a y  o f  M ay, nine-
teen h undred and fifteen , in  th e C ity  o f N ew ark, 
E s s e x  C o u n ty  a fo re sa id , took the good s and chat-
tels, to w it, one certa in  deed d ated  the 14th day 
o f F e b ru a ry , eigh teen  h u n dred  and ninety-eight, 
m ade b y  sa id  W illia m  M. B ro w n  and M innie 
B ro w n , his w ife , to  one, I s a a c  K ie s le r  and ac-
kn ow ledged  b e fo re  F re d e r ick  W . L eo n ard , a Mas- 

30 te r  in  C h a n cery  o f N ew  J e rse y , b e lon gin g  to said 
p la in tiff  o f  g r e a t  va lu e, to  w it, va lu e  a t F ou r 
H u n d red  ($400.00) D o lla rs, and u n ju s tly  detained 
th e same!

W h e re fo re  the sa id  p la in tiff  sa y s  he is  in jured 
and h as su stain ed  dam ages to  th e am ount o f F o u r 
H u n d red  D o lla rs  ($400.00) fo r  w hich  amount 
ju d gm en t w ill be claim ed.

H E L M  & R E A D Y , 
A tto rn e y s  fo r  P la in tiff .”40
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A n d  th at on or about the 14th day o f June yo u r 
orator w as notified b y  the said  F erd erick  M. 
P ayn e o f the commencement o f the said  action 
and th at the sam e w as return able on the s ix-
teenth d a y  o f June in the D istrict C ourt o f the 
F ir s t  Ju d icia l D istrict o f the C oun ty o f E ssex , 
which is  located at M ontclair, N. J.

A n d  y o u r  o rator is  in form ed that the said  ac-
tion w as adjourned one w eek and m ay come up 
for h earin g  in said  D istr ic t C ourt on the 23d d a y  
of June instant.

And your orator is advised  th at the said  S tate  
of Dem and does not show an y ground or basis 
upon w hich the said  W illiam  M. B row n  bases an y 
claim  to h ave said  deed returned to him  and th at 
i f  the said  B row n  had an y claim  at a ll upon the 20 
said deed or upon the prem ises thereby conveyed 
by him to  the said  Isa a c  K ie s le r  the said  righ ts 
are equitable in th eir n ature and th at the said  
D istrict C ourt is w ithout ju risd iction  to determ ine 
the sam e, and th at yo u r o ra to r is a n ecessary 
p a rty  to the determ ination th ereof, and th at by 
reason o f his not being a p a rty  to the said  action 
and also b y  reason o f the nature o f the action 
and o f the p rop er rem edy, and of yo u r o r a to r ’s 
rights in  the prem ises there is d an ger that the gQ 
said F red erick  M. P a y n e  m ay be com pelled to 
deliver the said  deed to the said  "William M. 
Brow n, to the g re at w ron g and in ju ry  o f yo u r 
orator and to the p reju d ice of his title  to the 
said lands.

A n d  your orator fu rth e r shows th at he is w ith -
out rem edy in the prem ises except b y  the aid  o f 
this honorable Court.. 4 q
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In  consideration w h ereof and to the end that 
the said  F red erick  M. P a yn e  and W illiam  M. 
B row n  m ay fu ll, true and p erfect answ er make 
to all and sin gu lar the m atters therein  set forth, 
but w ithout oath, the oath o f the said  defendant 
being hereby exp ressly  w aived, and th at as fu lly  
and p a rticu la rly  as i f  the said  m atters were 
herein repeated, and m ore esp ecia lly  that they 
m ay set fo rth  and disclose w hether at the tim e of 
the d e livery  o f the said  deed to the said  John W . 
W hitehead, as counsel fo r  the said  Isa a c  K iesler, 
there w as an y agreem ent betw een said  K iesler 
and said  W illiam  M. B row n, w hereby the said 
deed w as to  rem ain in escrow , and i f  so whether 
the said  agreem ent w as in w ritin g  or oral, and if  

20  in w ritin g  m ay set fo rth  a fu ll and tru e copy 
thereof, and that yo u r o ra to r m ay h ave the de-
cree o f this honorable C ourt, ord erin g the said 
F red erick  M. P a yn e  forth w ith  to d eliver the said 
deed m ade b y  the said  W illiam  M. B row n  to the 
said  Isa a c  K ie s le r  to yo u r orator, to the end that 
the sam e m ay be p laced on record and m ay be 
retained  b y him as a  m unim ent o f title  or, i f  it 
shall ap pear th at an y leg a l or binding agreem ent 
w as m ade, w h ereby the sam e w as to rem ain as 

30 secu rity  fo r  the said  W illiam  M. B row n, fo r  any 
sum, th at the said  sum m ay be determ ined and 
th at the said  deed m ay be decreed to be deliv-
ered to yo u r o rato r upon the paym ent o f the said 
sum, and th a t the said  W illiam  M. B row n  m ay 
be restrain ed  from  continuing and prosecuting 
his said  suit in  rep levin  in  the D istrict C ourt of 
the F ir s t  Ju d icial D istric t o f the C oun ty of E s-
sex, and th at y o u r orator m ay h ave such other

40
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and fu rth er re lie f as shall be p rop er in the prem -
ises and as shall seem to th is C ourt to be equi-
table and just.

M ay it p lease yo u r H onor, the prem ises con-
sidered, to gran t unto yo u r orator, not only the 
S ta te ’s w rit of in junction  issu in g  out o f and un- *q  
der the seal o f this honorable court, restra in in g  
and enjoining the said  W illiam  M. B row n  from  
further p rosecutin g his said  action in rep levin  in 
the D istrict C oiirt o f the F ir s t  Ju d icial D istrict 
of the C ounty o f E ssex , fo r  the reco very  o f the 
said deed, but also the s ta te ’s w rit o f subpoena 
directed to the said W illiam  M. B row n  and F re d -
erick M. P ayn e, com m anding them  and each o f 
them, by a certain  d ay  and under a certain  pen-
alty therein to be expressed, to be and ap p ear be- 20 
fore your H onor in this H onorable C ourt, then 
and there to answ er a ll and sin gu lar the said  
prem ises and to stand to abide b y  and p erform  
such order and decree therein  as to your H onor 
shall seem m eet, and shall be agreeable to equity 
and good conscience. A n d  yo u r orator, as in 
duty bound, w ill ever p ra y  &c.

E D W IN  B . and P H I L I P  G O O D E L L ,
S olicitors fo r  and o f 

Counsel w ith  Com plainant.
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IN  C H A N C E R Y  O F  N E W  J E R S E Y

10

S a mu e l  H. B o w ma n ,
Com plainant,

vs.
W i l l i a m  M. B r ow n  et al.,

D efendants.

On B ill  &c.

i

S ta te  o f N ew  Jersey , 
C ounty o f E ssex.

Sam uel H . Bow m an, being d uly sw orn accord-
in g  to law  s a y s : I  am  the com plainant in  the bill 

2 q  o f com plaint hereto annexed.
I  have read the said  b ill o f com plaint and it is 

true, so fa r  as relates to m y own acts, and as to 
the acts o f others I  believe it  to be true.

On or about the 17th  o f J a n u a ry  1899, I  pur-
chased a t s h e r if fs  sale the prem ises described in 
the b ill o f com plaint, w hich sale w as upon execu-
tion aga in st the p ro p erty  o f one Isa a c  K iesler, 
who then lived  in C aldw ell, N ew  Jersey.

I  am  not sure w hether the sale took place on 
2 Q J a n u a ry  17th  or an adjourned date, but I  find by 

the advertisem ent th at it  w as first advertised  on 
J a n u a ry  17th. I  subsequently received  a  deed 
from  the sh eriff w hich deed bears date the third 
d ay o f D ecem ber 1898, and w as acknow ledged on 
M a y  22 , 1899. I  do not recollect exactly  w hat I 
p aid  fo r  the p ro p erty , but it  w as in the neighbor-
hood o f F iv e  H undred D ollars.

I  w as w ell acquainted w ith  Isa a c  K ie sler, the 
ow ner, I  h ave know n him  ev er since I  w as a boy. 
in  1898 he w as a v e r y  old man.
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The land described in the b ill o f com plaint is 
outlying land and did not affect the hom estead 
upon w hich the said  Isa a c  K ie s le r  lived. I  have 
made larg e  paym ents to  assist M r. K ie s le r  and 
this p ro p erty  w as taken in  b y  me upon judgm ents 
obtained b y  m yself and others aga in st him. I t  ^  
came to m y know ledge some tim e before this that 
said Isa a c  K ie s le r ' had m ade a deed fo r  th is out-
lying land described in the bill to one W illiam  M. 
Brown, a law yer o f N ew ark.

¡X heard th is first from  M r. B each  who w as one 
of the executors of the w ill o f Jacob K ie sle r , the 
brother o f Isa a c  K ie s le r , a ga in st whom  the said  
Brown had recen tly  brought a su it in the nam e of 
Isaac K ie sler. A fte r  M r. B each  to ld  me this, M r. 
K iesler, h im self, came to see me about it and said 2 q  
that he had g iven  M r. B row n  such a p a p e r but 
that he did not know w h at he w as sign in g  and 
he was troubled about it. A t  that tim e M r. K ie s -
ler w as a v e ry  aged m an and he w as also an ig -
norant man who could not read  nor w rite. A t  his 
request I  w ent to see John W . W hitehead, then 
a prom inent la w y e r in N ew ark, and retained  M r.
W hitehead on his behalf.

Mr. W hitehead, a fte r  h earin g  w hat I  had to say 
told me to b rin g  M r. K ie s le r  down th ere which gQ 
I did the n ext day. M r. W hitehead  questioned 
Mr. K ie s le r  th orou gh ly and a fte r  th at turned to 
me and said  he thought he could get the deed back, 
and asked i f  M r. K ie s le r  had an y m oney to p a y  
his bill. I  to ld  him  he had no m oney and he re-
plied that he w anted a retain er. I  then p aid  M r. 
W hitehead tw enty-five d ollars as a reta in er and 
received from  him  a receipt in  the fo llo w in g  la n -

guage.
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“ R e c ’d from  M r. S a m ’l H. B ow m an . twenty- 
five dollars account o f fee in case o f Isa a c  K ie s-
ler, in m atter connected w ith  estate o f Jacob 
K ie s le r  and others, m atter o f M r. Isa a c  K iesler.

F e b ru a ry  9, 1898.
10  J. W . W H I T E H E A D .”

I  still have the orig in al receipt signed by Mr. 
W hitehead.

A  short tim e a fte r  this, but at ju st w h at time I 
do not rem em ber, M r. W hitehead  told  me th at he 
had secured a  reconveyance of the p ro p erty  from  
B row n  to K ie s le r , and said  i f  I  w ould come to 
his office he w ould show it to me. I  w ent there 
and he showed me a deed. I  recollect distinctly 

20  that it signed b y W illiam  M. B row n  and his 
w ife , and th at it w as m ade to Isaac K ie s le r  and 
th at it described, as n ea rly  as I  could tell, some 
p ro p erty  which I  a fte rw a rd s bought in.

A t  this tim e I  had p aid  considerable m oney to 
help M r. K ie s le r  out o f his difficulties, w ith the 
expectation  th at I  would be reim bursed in some 
w ay, and negotiations on the p a rt o f m yself and 
M r. K ie s le r  and others, in an attem pt to bring 
out K ie s le r ’s a ffa irs , extended through the sum- 

30 m er and fa ll  o f 1898. B y  th at tim e there had been 
judgm ents entered up a g a in st K ie s le r , and I  had 
M r. W hitehead  take out judgm ents in m y favor 
and the p ro p erty  w ent to sh e r iff ’s sale upon all 
the judgm ents, and I  bought in the p rop erty , as I  
have stated  above, and paid  o ff a ll the liens and 
claim s on the p rop erty , including the other judg-
ments.

M r. W hitehead acted as m y counsel a t  the time 
40 I  bid in th e p rop erty , and advised  me that he.
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could put the deed from  B row n  on record at an y 
time, and th at he w ould do so, and thus m ake m y 
title good o f record, and th at I  w as p e rfe c tly  safe  
in buying the p ro p erty  as I  did. I  relied  on him 
to record the deed as prom ised, and also relied  
upon him to record m y deed from  the sheriff. In 
A p ril 1905 I  discovered th at neither deed had 
been recorded.

I saw  H en ry M. D orem us, the sheriff, who sold 
me the p ro p erty  and he stated  th at he w ould see 
to it th at his deed to m e w ould be recorded, and 
it was recorded on the 18th o f A p r il  1905. I  con-
sulted w ith  M r. R obert H. M cC arter o f N ew ark, 
with referen ce to obtaining the" deed from  M r. 
Payne, and at his advice w ent and saw  M r. P ayn e 
about it. M r. P a yn e  showed me the deed, I  asked 
him i f  he had found an agreem ent and bond 
drawn up b y  M r. W hitehead  fo r  the m aintenance 
and care o f K ie s le r  and signed b y  Joseph B each, 
adm inistrator o f Isa a c  K ie s le r ’s brother. H e 
said that he did not. I  then asked him  i f  he found 
any charges, or an y agreem ent or an y notation 
made b y M r. W hitehead  th a t the deed w as to be 
held in escrow. M r. P a yn e  stated  th at there w as 
nothing o f the sort, and I  saw  fo r  m yself that 
there w as no notation  m arked on the deed.

I  am to ld  th at there is  a m em orandum  on the 
envelope contain ing the deed, m ade in M r. 
P a y n e ’s h andw riting, but i f  so I  do not recollect 
seeing it. I  asked the defendant P a y n e  at th at 
time to g iv e  me the deed or to h ave it p u t on rec-
ord. H e rep lied  th at M r. W illiam  M. B row n  had 
been in there a fte r  M r. W h iteh e a d ’s death and 
claimed that he had some in terest in the deed. 
He did not explain  w hat the nature o f B ro w n ’s

10

20

30

40
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cla im  w as but sa id  to  m e, “ W h y  d o n ’t you  go 
and see M r. B r o w n ” ? A c tin g  u n d er ad vice  of 
M r. M c C a rte r  I  did  not go and see M r. B row n. 
Som e tim e a fte r  th is I  h ad  a  little  bu sin ess in  M r. 
P a y n e ’s office an d  th en  I  ask ed  him  a g a in  about 

2Q th is deed, an d  req u ested  th a t I  could h ave  it  to 
record. H e th en  sa id  th a t M r. B ro w n  claim ed the 
deed w a s to be h eld  u n til h is b ill w as p aid . I  do 
not reco llect h is w o rd s b u t the substan ce o f his 
reaso n  fo r  re fu s in g  to  g iv e  me the deed w as a 
cla im  o f som e so rt fo r  m on ey w hich  B row n  
claim ed  w as due to  him  and th at th e deed w as held 
in  escrow  u n til he should be p aid . A fte r w a r d s  I 
had a  le tte r  fro m  B ro w n , d ated  Sep tem b er 1908. 
I t  cam e to m e b y  m ail. I t  w a s  sign ed  in  type- 

20  w r it in g  an d  it  read s as copied  into  th e b ill o f com-
p la in t w hich  I  h a ve  com pared. I  d id  n et p a y  any 
atten tio n  to th is le tte r  because o f the statem ent 
th at he w o u ld  b r in g  an  actio n  in  ch an cery  and it 
ap p e ared  to m e th a t th a t w a s  the p ro p e r w a y  to 
h a v e  th e m a tter ad ju sted . H e  took no action, 
h ow ever, and on M a y  20, 1910 he w ro te  m e again. 
I  com pared  th is le tte r  w ith  the co p y  w ritte n  in  the 
b ill o f  com p lain t and th e co p y  is  co rrect. I  have 
both  o f  these le tte rs  in  m y p ossession . W hen I  

30  rece ive d  th e second le tte r  I  con sulted  Thom as A . 
D a v is , o f O ran ge, an d  a ctin g  upon h is advice I  
d id  not go to see B ro w n , b u t did  keep  the letter. 
H e to ld  m e w h a t he h ad  to ld  B ro w n  and he ad-
v ise d  m e th a t i f  M r. B ro w n  w ou ld  b r in g  h is action 
in  ch a n cery  as he sa id  he w ould , th e p ro p e r ad-
ju stm en t o f th e m a tte r  w o u ld  soon be brought 
about. I  exp ected , th e re fo re , th a t B ro w n  would 

40 file a b ill in  ch a n cery  as he said . H ow ever,
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B row n took no such action and I  have never been 
able to get the deed. I  had another letter from  
B row n in F e b ru a ry  1913, sim ply requestin g me to 
talk  the m atter over w ith  him  but I  did not p a y  
any attention  to it.

On the 14th o f June 1915 I  received  a le tte r  ^  
signed F . M. P ayn e, in form in g me th at a su it had 
been brought aga in st him  in connection w ith  this 
deed, which w as returnable in the M ontclair D is-
trict C ourt oh W ednesday. T h e court room  o f the 
D istrict C o u rt fo r  the F ir s t  Ju d icia l D istrict of 
E ssex  C oun ty is  located in M ontclair, and I  im -
m ediately retain ed  m y present counsel

S A M U E L  H . B O W M A N .

Subscribed and sw orn to  before me th is 2 q

21st d ay  o f June, 1915.
M a rg a ret M u rray,

N o ta ry  P u b lic  fo r  N ew  Jersey.

(Seal.)

A  tru e copy.
Robert H. M cAdam s,

Clerk.
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O r d e r  fo r  P r e l im in a r y  In ju n c tio n

20  T h is m atter being opened to the C ourt b y  E d -
w in B . Goodell, o f counsel w ith  com plainant, upon 
the retu rn  o f an order to show cause m ade herein 
on the tw enty-second d a y  o f June instant, and the 
defendants ap p earin g  b y  th eir counsel and con-
senting to the issu in g o f a  p relim in ary  injunc-
tion herein,

I t  i s  on  t h i s  T w e n t y -n i n t h  d a y  o f  J u n e , 
N i n e t e e n  H undred  a nd  F i f t e e n , ordered that a 

2 Q p relim in ary  in junction issue herein  restrain in g 
the defendant W illiam  M. B row n, his agents or 
attorn eys, from  p rosecutin g his action in the D is-
trict C ourt o f the F ir s t  Ju d icial D istric t o f E s-
sex C oun ty again st the defendant F red erick  M. 
P ayn e to recover the possession o f the deed made 
b y  h im Y o  one Isa a c  K ie s le r  as specified in the 
com plaint and enjoin ing and restra in in g  the de-
fendant F red erick  M. P a yn e  from  d eliverin g  the 

40 said  deed to the said W illiam  M. B row n  or to any

(F ile d , June 30, 19 1 5 )

IN  C H A N C E R Y  O F  N E W  J E R S E Y

10

Com plain
vs.

W i l l i a m  M. B r o w n  and F  
Er i c k  M. P a y n e ,

D efends

Betw een,
Sa m u e l  H. B o w ma n ,
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other person w h atsover until the fu rth e r  order 
of this Court.

R e sp e ctfu lly  advised.
E  R. W A L K E R ,

J O H N  R. E M E R Y ,
. - v . c .

E n try  o f the w ithin  order is hereby consented 
to

H E L M  & R E A D Y , 
Sol ’rs fo r  D efts.

10

A  tru e copy.
R obert H. M cA dam s, ;,
Clerk.

— ---------------------— --------------  20

A n s w e r

(F iled , J u ly  1 , 19 15 )

IN  C H A N C E R Y  O F  N E W  J E R S E Y

Between,
Sa mu e l  B o w ma n ,

Com plainant,
and

W i l l ia m  M. B r o w n , et al.,
D efendants.

The answ er o f W illia m  M. Brow n, defendant, 
to the bill o f com plaint o f Sam uel Bow m an, com-
plainant. ! 40

30
On B ill &c.



22

A n sw er

This defendant answering says, that if the said 
complainant purchased at public sale, the lands 
and premises described in said Bill of Complaint, 
that the judgment and sale thereon was subse-
quent to the recording of your orator’s said deed 

jg  to the premises mentioned and described, as by 
the record thereof will more fully appear.

A n d  this defendant fu rth e r an sw erin g says that 
i f  the sh eriff o f E sse x  C oun ty m ade and deliv-
ered the deed o f conveyance, as alleged b y the said 
com plainant in  said  B ill o f Com plaint, that the 
said  S h e riff  did not, b y  said  deed, convey to said 
com plainant all the righ t, title  and in terest of one, 
Isa a c  K ie s le r  o f said  lands and prem ises, because 
any such conveyance as alleged, w ould be subse- 

20  quent to yo u r o r a to r ’s deed to said  prem ises.
A n d  th is defendant fu rth e r  an sw erin g says that 

he adm its th at the com plainant entered into pos-
session of the said  lands and prem ises and did so 
ille g a lly  and had no w a rra n t o f  righ t, legal or 
otherw ise, to enter into such possession as al-
leged, but w ithout w a rra n t o f  law  the said  com-
plain an t entered in and upon said  prem ises and 
sold th erefrom  several hundred dollars w orth of 
person al p ro p erty  belonging to  the said Isaac 

30 K iessler.
T h a t the am ount due to the said  com plainant 

from  the said  Isa a c  K ie s le r  w as a v e ry  small 
am ount and in  the opinion o f this defendant, 
p laced on in form ation  and belief, there w as not as 
much as $50.00 due from  the said  Isa a c  K ies-
sler to the said  Sam uel Bow m an. In  fa ct this de-
fen d an t ch arges th at the said  com plainant was, as 
a m atter o f fa c t indebted to  the said  Isa a c  Kies- 

40 sler.
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A n d  th is d efen d an t fu r th e r  a n sw e rin g  adm its 
that b e fo re  th e sa id  s h e r if f ’s sa le  as a lleged , the 
said Is a a c  K ie s s le r  m ade a  certa in  deed to  th e 
said d efen d an t fo r  th e firs t  th ree  p a rce ls  so de-
scribed in  sa id  b ill o f  com p lain t and th a t th e sa id  
deed w as d u ly  record ed  in  the office o f th e R eg- 
ister F e b r u a r y  4th, 1898 B o o k  1-3 1 p a g e  178. 0

A n d  th is  d efen d an t fu rth e r  a n sw e rin g  sa y s  th a t 
this d efen d an t did  execute a  deed in  escrow  to  one 
F re d e ric  M. P a y n e , cou n sello r-at-law  o f  the S ta te  
of N ew  J e rse y , but did not d e liv e r  a n y  deed to  the 
said Joh n W . W h iteh ead , w ho w as a c tin g  as coun-
sel fo r  the sa id  Is a a c  K e is s le r  as  a lleg ed  in  sa id  
B ill o f  C om plain t.

A n d  th is d efen d an t fu r th e r  an sw erin g  denies 
that the sa id  deed so p laced  in  escrow  a fo re sa id , 2 q  
was m ade and d e livered  b y  th is d efen d an t and re -
ceived' b y  the sa id  Joh n  W . W h iteh ead  as a tto r -
ney fo r  the sa id  Is a a c  K e is s le r , but w as m ade and 
delivered to  the sa id  F r e d e r ic  M. P a y n e  fo r  the 
express p u rp o se  to be p laced  in  escro w  fo r  one 
week from  the d ate  th e re o f w ith  the ex p re ss  un -
derstan din g th a t th e  fe e  due to th is  d efen d an t 
from  the sa id  Is a a c  K e is s le r  w ould  be p a id  w ith in  
said w eek o r th a t the p ro p e r ty  so con veyed  b y  the 
said Isa a c  K e is s le r  to  th is d efen d an t w ould  be h is 30 
absolutely.

A n d  th is d efen d an t fu r th e r  a n sw e rin g  denies 
that at the tim e o f the sa le  b y  the sh e r iff  as  a fo re -
said the sa id  Is a a c  K e is s le r  w a s  seized  o f  an  ab-
solute in d efeasib le  esta te  in  fe e  sim ple o f  a ll the 
said lands and p rem ises w hich  tit le  and esta te  
were b y  v irtu e  o f th e  p roceed in gs and ale  as a l-
leged in  sa id  b ill o f  com p lain t and tra n s fe rre d  4 Q
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and becam e v e sted  in  said  com plainant, but on the 
co n tra ry  sa id  com plain an t has no esta te  or title 
w h atso eve r in  sa id  lan d  and p rem ises described 
in th e deed m ade and executed  to th is defendant.

A n d  th is  d efen d an t fu rth e r  a n sw e rin g  denies 
j  q  th a t th e re  w as a n y  deed m ade b y  th is defen dan t to 

the sa id  Joh n  W . W h iteh e a d  as a lleg ed  in  said 
bill o f  com plain t, but th at th e  on ly deed m ade by 
th is d efen d an t to the sa id  Is a a c  K e is s le r  w as the 
one held  in  escrow  b y  the sa id  F r e d e r ic  M. P ayn e 
and th a t sa id  deed w as not an abso lute delivery 
and th a t  it  w as n ot the in ten t and p u rp o se of the 
sa id  Joh n W . W h iteh ead , w ho w as not actin g  for 
the sa id  Is a a c  K e is s le r  to  reco rd  the sam e.

A n d  th is d efen d an t fu r th e r  a n sw erin g  denies 
20 th at the sa id  Joh n  W . W h iteh e a d  sta ted  and re-

p eated  to the sa id  com p lain an t a t a n y  tim e th at he 
had sa id  deed in  his p ossession , su b ject to  be re-
corded  and th at it  w as not h is in ten tion  to record 
the sam e and th a t he in fo rm ed  the sa id  com plain-
an t th a t it  w as s a fe r  fo r  him  to bid in  the prem -
ises and th a t he w ould  acq u ire  a good and valid  
title  th ereto  b y  the sa id  sale, and th a t he, the said 
Joh n  W . W h iteh ead , w ould  fo rth w ith  record  the 
sa id  deed so th a t the com plainant*s tit le  should be 

30 m ade p e r fe c t;  but on the co n tra ry  no such con-
v e rsa tio n  ev e r  took  p lace  betw een the said  John 
W . W h iteh e a d  and th e sa id  com p lain an t and that 
the sa id  Joh n  W . W h iteh e a d  n e v er had an y  such 
in ten tion  to  reco rd  sa id  deed or to help  said  com-
p la in a n t p e rfe c t  h is title .

A n d  th is d efen d an t fu r th e r  an sw erin g  denies 
th a t fo r  some unknow n reaso n  th e said John W . 
W h iteh ead  n eglected  to reco rd  the sa id  deed dur- 

4 Q in g  h is l ife  tim e, but on th e co n tra ry  says  that the
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said John W . W hitehead  lived  until the y e a r  o f 
1905 and n ever intended and never m ade an y  a t-
tempt to record said  deed.

A n d  th is defendant fu rth e r an sw erin g  denies 
that a fte r  the death o f said  John W . W hitehead 
the deed w as found in his safe  b y  one F re d e ric  M. 
Payne, but on the con trary  says th at the deed w as 
origin ally  g iven  to F re d e ric  M. P a y n e  to be held 
in escrow  b y him  w ith  the fu ll consent o f  a ll the 
parties concerned therein, and th at the said  F r e d -
eric M. P a yn e  has ever since retain ed  said  deed in 
escrow and still has it in his possession.

A n d this defendant fu rth e r  an sw erin g says th at 
the said F red eric  M. P a yn e  re ferred  said  com-
plainant to this defendant in referen ce thereto.

A nd this defendant fu rth e r  an sw erin g adm its 20 
that the said  F re d e ric  M. P a yn e  did in form  the 
said com plainant th at he held the deed “ in es-
crow ”  as a lleged  in said  b ill o f com plaint and did 
exhibit m arks or w ritin g  upon the envelope con-
taining the said  deed in the h an d w ritin g  o f the 
said F re d e ric  M. P ayn e, settin g  forth  th at the 
said deed w as held in escrow , and th at it  w as un-
necessary fo r  the said  F re d e ric  M. P a y n e  to  ex-
hibit to the said  com plainant an y  w ritin g  signed 
by the said  Isa a c  K e is s le r  or an y  other person 30 
stating an y term s or conditions, or an y  agree-
ment between the said  Isa a c  K e is s le r  o r the said  
W illiam  M. B row n.

A nd this defendant fu rth e r  an sw erin g denies 
that the said John W . W h iteh ead  acted as the 
com plainant’s counsel and attended the sale and 
did bid in the p ro p e rty  fo r  him, but th at the said  
complainant did those things him self, but not 
upon the fa ith  o f the represen tation s m ade b y  the 40
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said  John W . W hitehead, actin g  as the attorney 
o f the said  Isa a c  K e iss le r , as this defendant says 
that he, at a ll tim es, w as the a ttorn ey fo r  the said 
Isa a c  K eissler.

A n d  this defendant fu rth e r an sw erin g adm its
10  that he did n o tify  the said  com plainant since the 

death o f the said  John W . W h iteh ead  and before 
the death o f the said  John W . W h iteh ead  that he 
had a claim  upon the prem ises in question and 
held a  deed as secu rity  fo r  the paym ent o f a cer-
tain  sum of m oney due th is defendant from  the 
said  Isa a c  K e iss le r , and th at th is defendant did, 
on the 28th d a y  o f Septem ber, 1908 w rite  a letter 
to the said  com plainant in referen ce to said  prem -
ises.

20  A n d  th is defendant fu rth e r an sw erin g denies 
that the com plainant called  upon the said  F red -
eric M. P a yn e  and w as inform ed b y  him  th at there 
w as no agreem ent or an y notation  to hold the said 
deed as secu rity  fo r  or in escrow  fo r  the said 
W illiam  N. B row n.

A n d  th is defendant fu rth e r an sw erin g admits 
th at he did in  M ay 1910 send a second letter to 
the said  com plainant in referen ce to  the said 
prem ises.

30 .A nd th is defendant fu rth e r an sw erin g says that 
he adm its th at he took no action in the m atter, 
expectin g th at the said  com plainant w ould bring 
proceedings as threatened b y him.

A n d  th is defendant fu rth e r an sw erin g says that 
he did on the 10th d ay  o f June instant, institute 
a rep levin  action in the D istrict C o u rt o f the F irst 
Ju d icia l D istr ic t o f  the C oun ty o f E sse x  fo r  the 
reco very  o f said  deed fro m  the said  F red eric  M.

40 P ayn e, but since the filing o f the B ill  herein has
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instructed his a ttorn ey to discontinue said  suit 
so that the m atter m ay be determ ined in th is 
Court, and th at said  suit w as in stituted  fo r  the 
purpose o f determ ining w hether the said  com-
plainant still claim ed an y in terest in  said  lands

and prem ises. 10
And th is defendant fu rth e r an sw erin g says 

that he adm its th at the com plainant w as notified 
of the commencement o f said  action and at the 
request o f com p lain an t’s attorn eys, the sam e w as 
adjourned.

And this defendant fu rth er an sw erin g says th at 
he denies th at the d e livery  o f the said  deed by 
the said F re d e ric  M. P a y n e  to the said  defendant 
would cause any w ron g or in ju ry  to the said  com-
plainant or to p reju d ice his title  to said  lands, 20 

as the com plainant has no such title .
A nd this defendant fu rth e r an sw erin g says th at 

the agreem ent betw een h im self and the said Isaac 
K eissler whom he represented as attorn ey, w as a 
verbal one, to the exten t that the said  Isa a c  K e is s -
ler would convey to the said  defendant the p rop -
erty m entioned and described in the deed m ade 
and executed b y  the said  Isa a c  K e iss le r  to this 
defendant and th at the defendant would m ake and 
execute a deed and place it  in escrow  fo r  one w eek 3 Q , 
from the date th ereof so as to com m it the said  
Isaac K e iss le r  to p a y  the fee  agreed  upon be-
tween the said  Isa a c  K e is s le r  and th is defendant, 
at that tim e, b ein g the sum  o f $250.00 in  fu ll set-
tlement o f a ll claim s and dem ands by the sa id  de-
fendant again st the said  Isa a c  K e iss le r , and a f-
ter one w e e k ’s tim e the said  deed w as to be re -
turned to this defendant to be destroyed  b y  him  
so as to g ive this defendant fu ll and p erfect title  4q
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to the lands th eretofore conveyed to him  by the 
said  Isa a c  K eissler.

A nd this defendant fu rth er an sw erin g says that 
he w as led to believe by the said  com plainant that 
he intended to b rin g  an action in the C ourt of 

j q  C h an cery to determ ine an y righ ts he claim ed to 
have in said  prem ises because the said  com plain-
ant consulted several a ttorn eys in th at regard, in-
cluding the Hon. R obert H. M cC arter and form er 
Jud ge Thom as H. D avis, both o f whom , this de-
fendant is inform ed and v e r ily  believes explained 
to the said  com plainant th at he had no legal right 
in said  prem ises.

A n d  this defendant fu rth e r an sw erin g denies 
th at the said  com plainant had retain ed  the said 

on John W . W h iteh ead  as a ttorn ey fo r  the said  Isaac 
K e iss le r  or p aid  a reta in er to the said  W hitehead 
on an y m atters connected w ith  the said  Isaac 
K e iss le r , but on the co n trary  says th at an y money 
p aid  b y  the said  com plainant to the said  John W. 
W hitehead w as p aid  to the said  John W . W hite- 
head on p erson al m atters o f the said  com plain-
ant.

A nd this defendant hum bly p ra y s  to be hence 
dism issed w ith  his reasonable costs and charges 

30 in th is b eh alf m ost w ro n g fu lly  sustained.

S o licitors fo r  Defendant.
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R e p lic a t io n
/ •

(F iled , Ju ly  1 3 ,1 9 1 5 )

IN  C H A N C E R Y  O F  N E W  J E R S E Y

- — “  1 \  10
Between, |
S a m u e l  B o w m a n , I

Com plainant, ( Qn B m  &c

v s .  (

W i l l i a m  M. B r o w n , et al., V
D efendants. I

R e p l i c a t i o n  o f  S a m u e l  B o w m a n , C o m p l a i n -

a n t  t o  t h e  A n s w e r  o f  W i l l i a m  M. B r o w n , o n e
f 90

o f  t h e  D e f e n d a n t s .

The com plainant jo in s issue on the an sw er o f 

this defendant.

E D W IN  B . & P H I L I P  G O O D E L L , 
S o licitors o f Com plainant.

A  true copy.
R obert H . M cA dam s,

C lerk.
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T e s tim o n y

IN  C H A N C E R Y  O F  N E W  J E R S E Y

Between,
Sa mu e l  H . B o w m a n ,

10 ^Complainant.
and

W i l l ia m  M. B r o w n , et cd.,
Defendants.

Before His Honor V ice  Ch a n c e l l o r  S t e v e n s .
M essrs. E d w in  B . & P h ilip  Goodell fo r  com-

plainant.
M r. M athew  J. R ead y, fo r  the defendants.

20
T ra n scrip t o f shorthand rep ort o f the evidence 

g iven  upon the tr ia l o f the above stated  cause, on 
M arch T w en ty-th ird , 1916, at C h an cery Chamb-
ers, N ew ark, N ew  Jersey .

S A M U E L  H . B O W M A N , sw orn:

D irect-exam ination  b y  M r. G oodell:
Q. Y o u  are  the com plainant in this action, are 

you  not ? A . I  am.
Q. W h ere  do you  reside? A . C aldw ell, New 

J  ersey.
Q. I  show you  a certified copy o f a  deed made 

by H en ry  M. D orem us, sheriff, to Sam uel H. Bow-
man, and ask you  i f  you  are the Sam uel H. Bow-
m an nam ed in  that deed?

M r. R e a d y : W e w ill adm it the deed.
A . T h a t is  the deed.40
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M r. G oodell: Then I  w ill o ffer in  ev i-
dence certified copy o f the deed m ade by 
H e n ry  M. D orem us, sheriff, to Sam uel H . 
B ow m an dated M arch 7, 1899, recorded in 
the R e g is te r ’s office A p r il  18, 1905.

M r. R e a d y  : W e consent to its  adm ission, j q

T he C o u rt: T he consideration?
M r. G oodell: The consideration  is  one 

hundred d ollars I  th in k; th at is  righ t, one 
hundred dollars.

T h e C o u rt: Y o u r  bill says th at the deed 
w as m ade on the th ird  o f D ecem ber, 1898.

M r. G o o d ell: T h a t the deed w as m ade on 
th at date. W ell, I  d o n ’t  know how th at 
date g o t in there. I t  ap pears from  the re-
cita ls th at the sale took place on the 7th 2o 
d ay  o f  M arch, 1899.

T h e C o u r t : T he bill then is w rong.
M r. G oodell: The bill ev id en tly  is w ron g 

in th at resp ect; th ird  d ay o f D ecem ber is 
the date m entioned there.

T he C o u rt: Y es.
M r. G oodell: T h a t w as the date o f the 

issu in g o f the fi f a ; it  g o t in  there b y  m is-
take.

M arked E x h ib it C - l. 30
M r. G o o d ell: I  w ould lik e  also to o ffer in 

evidence certified copy o f the deed from  
A b ig a il F ran cisco  and Stephen I. Gould, 
executors to  Isa a c  K e is le r , dated first d ay 
o f M arch 1855, and recorded in  the R e -
g is te r ’s office on the th ird  d a y  o f  June, 
1859, in book U-1G, p age 443.

M r. R e a d y : N o objection. 40
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M r. G oodell: T h a t shows M r. K e is le r ’s 
t it le ;  he w as the judgm ent debtor.

M arked E x h ib it C-2.
M r. G oodell: I  h ave here certified copy 

o f the judgm ent again st Isa a c  K eisler, in 
the F ir s t  D istr ic t C o u r t ; the judgm ent was 
fo r  $40.72 dam ages, $10.26 costs o f suit.

T he C o u r t : W h a t is  the date o f it?
M r. Groodell: D ated  the 21st d a y  o f June, 

1898, docketed in  the E sse x  C oun ty Clerks 
office the th ird  d ay o f D ecem ber, 1898 in 
book 2 o f docketed judgm ents at page 2, 
Sam uel H . B ow m an p la in tiff and Isaac 
K e is le r  defendant.

T h e C o u r t : W e re  th ere an y p r io r  encum- 
20 Frances on th is p ro p erty?

M r. G oodell: T h ere w ere, I  understand, 
back taxes and judgm ents again st Mr. 
K e is le r .

T h e C o u rt: A n y  execution been issued?
M r. G oodell: No, I  d o n ’t understand 

th a t there had.
T h e C o u rt: Then th is  w as first lien on 

taxes, on the p ro p erty  subject to taxes.
Q. W ill you  state w h at the p ro p erty  consisted 

30 o f ? A . I t  consisted o f w ild  w ood land from  which 
the tim ber had been cut off and rem oved, leaving 
a la rg e  grow th  o f underbrush and b riars, sap-
lings,, known as sw eet gum.

Q. H ow  m an y acres? A . A cco rd in g  to  the bill 
the taxatio n  is  tw en ty-six  acres altogether.

Q. W hereab outs is it  located? A . A bou t three 
or fo u r m iles from  the hom estead o f M r. K eisler. 

Q. W ell, th at does not tell us. A . I t  is in a re-40
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10

mote p a rt  o f N orth  C aldw ell, d istant back from  
any ro ad ; there is no access to it  except through 
other p rop erty .

Q. No p a rt o f it  is  upon an y public s tre e t1? A . 
None.

B y  the C o u rt: Q. A n y  buildings on it?  A . No 
buildings on it.

M r. R e a d y : B e fo re  certified copy o f that 
judgm ent is offered in  evidence I  think I  
ought to be perm itted  to  cross exam ine to 
see i f  the debt is re a lly  due from  M r. K eis- 
ler  to M r. Bow m an. I  m ay consent to  the 
adm ission 'without an y  fu rth e r  e ffo rt a t  
all, but I  think w e should g et the details a 
little  m ore .fully» th at is  all.

T he C o u r t : I  do not think th is is the pro- 20 
p er tim e to cross exam ine. Y o u  m ay cross 
exam ine a t the p rop er .tim e. Y o u  w an t to 
object to  the judgm ent on w h at ground, to  
the o ffer o f the judgm ent? D o you  object 
to it  on an y ground?

M r. R e a d y : I  w ill m ake no objection ex-
cept I  did w an t to  know  the details, th at is 
all.

Q. N ow  at the tim e you bid in th is p rop erty ,
Mr. Bow m an, had you  an y  know ledge o f a deed 30 
for this p ro p erty  to  M r. B row n ? A . I  learned 
that M r. K e is le r  had given  M r. B ro w n  a  deed.

M r. G oodell: N ow  have you  th a t deed 
here, M r. R ead y, I  m ean the deed from  M r. 
K e is le r  to  M r. B row n ?

M r. R e a d y : No, w e h a v e n ’t  got it ;  M r. 
B ro w n  states th a t w as handed to  M r. 
W hitehead  or M r. P a y n e  w ith  the other

40
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deed. W e  w ill adm it there w as such a deed.
M r. Groodell: Then I  w ill ask  leave to put 

th at deed in  evidence.
M r. R e a d y : T h at deed did not cover all 

the p ro p erty  in question.
10  M r. G oodell: I t  covered th ree o f the four

tracts.
M r. R e a d y : I  w ill m ake this statement. 

T he deed from  K e is le r  to B row n  w as dated 
and recorded p rio r  to the en terin g o f the 
judgm ent o f M r. Bow m an again st K eis ler; 
th at is  adm itted I  believe.

M r. Groodell: Y e s ;  m y m em orandum  here 
is, and I  h ave  no reason  to doubt this is 
correct, th at it  w as dated F e b ru a ry  4, 1898 

20 and acknow ledged the sam e d a y  and record-
ed the sam e day.

T h e C o u rt: D eed from  whom  to whom?
M r. Groodell: D eed from  Isaac K eisler 

to W illiam  M. B row n , dated F eb ru a ry  4, 
1898 and recorded Feb. 4,1898 in book Y-31 
o f deeds, p age 178, and conveys three of 
the fo u r tra cts  described in E xh ib it C -l.

T he C o u rt: W h at is the consideration?
M r. Groodell: T he consideration is one 

30 d ollar and other considerations.
Q. H ow  did you  come to  know about that deed, 

M r. B ow m an? A . I  learned o f it  in M r. W hite-
h e a d ’s office through exam ination o f M r. K eisler.

Q. W h a t W hitehead? A . M r. John W hitehead.
Q. M r. John W . W hitehead, the N ew ark law yer? 

A . Counsel fo r  M r. K e is le r .
Q. A n d  how did the know ledge o f that deed 

com e to yo u ?  A . T h rough  w h at M r. K eisler 
40 stated to M r. W hitehead.
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Q. In  yo u r presence you  m ean ? A . In  m y p res-
ence; he stated  he had signed a  paper, did not 
seem to know exactly  w hat it w as.

M r. R e a d y : I  object to th at and ask to 
have it stricken  from  the record, “ did not 
seem to know  exactly  w h at it  w a s ” . pQ

The C o u rt: Oh, y e s ; I  think so; th at is 
p a rt o f the conversation, th at is  a  p a rt o f 
the notice.

Q. N ow  in consequence o f th at know ledge w hat 
was done, an yth in g? A . M r. W hitehead  said  th at 
he would look the m atter up the next d a y ; he ap -
paren tly  looked it u p ; he to ld  me to b rin g  M r. 
K eisler down again.

Q. A n d  did you? A . I  brought him down the 
follow ing d a y . . 20

B y  the C o u rt: Q. W ell, w h at w ere you  doing in 
Mr. W h iteh e a d ’s office? A . A s  a frien d  o f  M r. 
K eisler I  had taken him  down to M r. W hitehead 
for advice.

Q. A n d  w h at w as said  on the second v isit, the 
second d ay ?

The C o u r t : W ell, M r. W h iteh ead  had been yo u r 
counsel too?

A . N ot on these m atters; in .some other m atters.
B y  the C o u r t : Q. In  other m atters he had been 30 

your counsel? A . In  other m a tters; I  had know n 
him fo r  a  lon g tim e.

B y  the C o u r t : Q. H ow  did you  happen to 
bring M r. K e is le r  down there, w hat led to it, w hat 
was the m atter? A . H e cam e to m y house in a p -
parent d istress over som ething, d id n ’t know  ex-
actly w hat, he had signed some p apers and he was 
in trouble about his a ffa irs  a t the house. 40
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B y  the C o u r t : Q. So  you  took him down to Mr. 
W h iteh ead 1? A . I  took him  down to M r. W hite- 
head to see w hat he could do to  straigh ten  him 
out.

B y  the C o u rt: Q. A n d  when he got to Mr. 
1 q  W h iteh ead ’s office he told you  he had executed a 

p a p e r; now tell us ju st ex a ctly  w hat he said, as 
fa r  as y o u  can recollect. A . M r. W hitehead had 
to d raw  him out; he d id n ’t seem to know  w hat he 
had sign ed ; a fte r  the second in terview  w ith Mr. 
W hitehead, it  w as the d ay  a fte r, tw o d ays a fter-
w ard, the first day, then there w as a d a y  interven-
ing, and the th ird  d ay I  brought him  down again, 
and I  think it w as about the ninth d a y  o f F ebru-
ary.

20 Q- W h at y e a r?  A . T h a t w as 18 98 ,1 think, ninth 
d ay o f F e b ru a ry , 1898.

Q. N ow  on this second in terview  w hat w as said? 
A . Then M r. W hitehead said  that he w ould get 
that deed back.

Q. W ell now, w hat did he sa y  about it  being a 
deed? A . H e said  he had prob ab ly  sent it to be 
recorded, he said  it  w as a deed from  M r. K eisler 
to M r. W hitehead—

Q. Y o u  d o n ’t  m ean M r. K e is le r  to  M r. W hite- 
30 head. A . H e asked him  a question I  think in re-

g a rd  to his signing, that he had signed b y  a mark, 
a  cross, M r. K e is le r  being a ra th er feeble old man 
and not able to  either read  or w rite.

Q. N ow  M r. Bow m an, you  said  a deed from  Mr. 
K e is le r  to M r. W h ite h e a d ; you  didn rt m ean that ? 
A . D eed to B row n.

Q. D eed from  M r. K e is le r  to  M r. B row n. A . To 
B row n, which M r. W hitehead said  he would re- 

40 cover fo r  him.
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Q. N ow  in consequence o f th at w as M r. W hite- 
head retained as counsel ?• A . H e sa id  there w ould 
be some expense to i t ; I  to ld  him  M r. K e is le r  had 
no m oney and I  w ould advance it  fo r  him.

Q. W ell, did you? A . I  did.
Q. A n d  did M r. W hitehead  g iv e  you  a receipt j q  

for the m oney? A . H e did.
Q. L ook at th at p ap er and an sw er i f  th at is  the 

receipt that M r. W hitehead gave you  at the tim e?
A . T h a t is the receipt.

B y  the C o u rt: Q. Y o u  m ay read  it. A . “ R e-
ceived from  M r. Sam uel H . B ow m an T w enty-five 
dollars on account o f fees in the case o f Isa a c  
K eisler in  m atters connected w ith  the estate o f 
Jacob K e is le r , and other m atters o f M r. Isa a c  
K eisler. ’ ’ 20

Q. A n d  other m atters. A . “ O ther m atters o f 
Mr. Isaac K e is le r . F e b ru a ry  9, 1898; John W hite- 
head” .

R eceip t offered in evidence and m arked 
E x h ib it 0-3.

Q. N ow w h at n ext did you  know, w h at w as the 
next th at you  knew  about this tran saction  w ith  
Mr. B row n ? A . Som etim e a fte r  that—

Q. W ell, about how lon g a fte r?  A . W ell, it  w as 
some m onths a fte rw a rd ; I  could p rob ab ly  v e r ify  30 
the date b y  the deed; M r. W hitehead  told  me he 
had the deed back from. M r. B ro w n  to M r. K eisler.

Q. N ow  I  show you  a deed fro m  W illiam  M. 
Brown to Isa a c  K e is le r  dated F e b ru a ry  14, 1898; 
was that the deed th at M r. W h iteh ead  showed 
you? A . I  believe th a t is the sam e deed.

Q. W h ere w ere you  when M r. W hitehead 
showed it to  you  ? A . I  cam e to his office. 40
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Q. A n d  w h at p a r t  o f  his office, w ere you  in his 
p riv ate  office? A . In  h is own p riv a te  office.

Q. W h ere did M r. W hitehead get it  from  when 
he showed it  to  you? A . H e took it out o f the 
sa fe  im m ed iately back o f his desk.

10  Q. S a fe  in his—  A . In  his p riv a te  office, took 
it  out, as n ear as I  could see, from  the center pi-
geon-hole ; he had it tied  up w ith  a piece o f red 
tape w ith  other p ap ers; he slipped this deed out 
o f i t ;  he said  “ T h is is  the deed I  m ade Brown 
g iv e  back to K e is le r ” .

Q. T h a t is  w hat he said? A . T h a t is w hat he 
said.

Q. A n d  w hat did he do w ith  it a fte r  that? A. 
H e put it back in the p ap ers again , p ut it in his 

20 desk.
Q. W a s  an yth in g  said  a t th at tim e about record-

in g  this deed? A . N ot at th at p a rticu la r  time, 
but th at w as the expression  a fterw ard , he was 
g o in g  to put it on record.

Q. N ow  how  n ear w as that to the date which 
ap p ears on th is deed, F e b ru a ry  14, 1898? A . I  
think it  m ust have been ju st tw o w eeks probably, 
or m ore when I  had m y attention called to it, I 
think he told me v e r y  sh ortly  a fte r  he go t it back. 

30 Q. Y o u  rem em ber the d a y  o f this receipt is Feb-
ru a ry  nine? A . N ine. Y e s .

Q. A n d  the date o f this deed is  F eb ru a ry  14? 
A . F e b ru a ry  14.

T h e C o u rt: Y o u  are o fferin g this in evi-
dence, M r. W h iteh e a d ’s declarations as ev-
idence aga in st K e is le r , is that it?

M r. G oodell: N o; I  am  offerin g this in 
evidence as again st M r. B row n  as evidence 
th at th is deed w as delivered,
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T he C o u r t : H ow  can M r. W hitehead bind 
M r. B row n  ?

M r. Groodell : W ell, his statem ent m ay be 
stricken  out. H ow ever it  w as p a rt  o f the 
res gestae. T he point o f this evidence is 
th at here is the deed in the hands o f M r. ±q  
K e is le r ’s counsel, and th at is a fa c t  I  w ish 
to  prove.

T he C o u r t : I  w ill allow  the p r o o f ; I  w ill 
a llow  you  to show the deed, but the effect o f 
it  is  a d ifferen t m atter. I  w ill call yo u r a t-
tention to it  now so that w e m ay have no 
m isunderstanding h ereafter.

D eed offered in evidence and m arked E x -
hibit C-4.

Q. N ow  a t the tim e you  took th is judgm en t 20 
against M r. K e is le r  who acted as yo u r counsel?
A . M r. W hitehead.

B y  the C o u rt: Q. The judgm en t w as recovered 
fo r this m oney th at you  advanced to M r. K e is le r?
A. T h at w as p a rt  o f it.

Q. I t  w as recovered fo r  th at and other m o n e y - 
you advanced to M r. K e is le r?  A . O ther m oneys.

B y  the C o u rt: Q. On w hat w as the judgm ent 
based? Y o u  lent to M r. K e is le r  or you p aid  to 
Mr. W hitehead fo r  M r. K e is le r  $25. N ow  w hat 30 
made up the balance o f the am ount fo r  which you 
recovered judgm ent? A . T h a t tw enty-five dol-
lars w as not in th is judgm ent, w as not a p a rt  o f 
that judgm ent.

Q. The tw enty-five dollars w as not a p a rt o f the 
judgm ent? A . No.

Q. W ell, the C ourt asks w hat it  w as, i f  you  can 
tell now. A . T h is judgm en t w as in connection 
with some personal p ro p erty  which I  advanced
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m oney to M r. K e is le r  so as to retain  it  on the 
p la c e ; it had been sold by execution o f  a previous 
ju d gm en t o f M r. iSpeer, and it  w as p a yin g  fo r  his 
p erso n al p ro p erty , household effects, etc, on the 
p lace; I  advanced the m oney to M r. Sp eer and 

IQ got a bill o f sa le ; then an action w as commenced 
again st me in the F ir s t  D istric t Court.

Q. A g a in st y o u !  A . A g a in st me in ,th e  F irs t 
D istric t C ourt b y  the m an liv in g  on the place 
claim ing that he owned the p rop erty.

Q. Y o u  advanced this m oney to  M r. S p eer on 
M r. K e is le r ’s account? A . Ye.s.

Q. W ell, w as th at the m oney that w as involved 
in  this suit ? A . T h a t is in  this suit, yes.

Q. N ow  M r. W h iteh ead  acted as yo u r counsel 
20 hi b rin gin g  th is suit again st M r. K e is le r , I  under-

stand you? A . Y e s ;  th is suit w as not again st Mr. 
K e is le r , it  w as a ga in st Rodhouse.

Q. I  am  ta lk in g  about th is su it a g a in st M r. K e is-
le r  in  which you  bought in this p ro p e rty  to  satis-
f y  yo u r ju d gm en t. A . Y e s , th at is  it.

Q. A n d  at the tim e th is p ro p erty  w a s bid in who 
acted fo r  you? A . M r. John W hitehead.

Q. A n d  at th at tim e w as an yth in g .said about 
this deed w hich he had?

30 T he C o u r t : W h a t do you  m ean?
M r. Goo d e ll: A b ou t this deed which he 

had shown him in  h is safe.
T h e C o u r t: W h a t tim e ?
M r. G o o d ell: A t  the tim e he bid in the 

p ro p e rty  fo r  him.
A . A t  the s h e r iff ’s sale. -

T h e C o u rt: Y o u  m ean when th e y  were at 
the sh e r iff ’s office, is th at w hat you  mean?40
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M r. G oodell: W ell, a t or p rio r to th at 
time.

T he C o u rt: Do you  object to this?
M r. R e a d y : I  certa in ly  d o ; I  th in k there 

is  a lot o f ille g a l evidence go in g  in.
T h e C o u rt: I  w ill le t the evidence go in, j q  

subject to the objection. A s  it  strikes me 
now, the evidence is  not evidence again st 
M r. B row n. I  w ill let it  go in  so that the 
whole case m ay be developed. I  do not see 
how  you  can bind M r. B ro w n  b y  statem ents 
m ade b y  other people.

M r. G oodell: W ell, I  d o n ’t think th at this 
evidence o f w hat M r. W h iteh ead  to ld  M r. 
B ow m an a t th at tim e does bind M r. B row n.
I t  shows, how ever, the basis upon w hich 20 
M r. B ow m an acted, th at is all.

T h e C o u r t : I f  you  w ant to put it in I  w ill 
let you  put it  in  subject to  the objection. I t  
ought not to bind M r. B row n.

M r. Goo d e ll: I  sim ply w ant to show that 
M r. B ow m an bought in th is p ro p e rty  re -
ly in g  on M r. W h iteh e a d ’s statem ents to 
him  th at he w as goin g to record the deed.

T h e C o u rt: M r. W h iteh ead  w as his own 
counsel, and he bought it in  I  suppose in ac- 30 
cordance w ith  the advice o f  h is counsel; I  
do not suppose he w ould have bought i t  in 
i f  M r. W hitehead had not advised  him.

M r. Goo d e ll: I f  that is the presum ption 
th at is a ll I  want.

C R O S S -E X A M IN A T IO N  b y  M r. R e a d y :
Q. Y o u  w ere a neighbor o f M r. K e is le r ’s, w ere 

you? A . Y e s, sir.
40
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Q. F o r  a num ber o f years. A . A ll  m y life  
known him.

Q. Y o u  did not sue M r. K e is le r  fo r  this $25. that 
you paid  M r. W hitehead ?

T he C o u rt: T h a t w ill not m ake any dif- 
10 feren ce ; he has stated  w h at he did sue him

on; he .says he did n ot; there is no use ask-
in g  him  questions in referen ce to w hat he 
has a lrea d y  stated.

Q. I  call yo u r attention, M r. Bow m an, to that 
date o f the receipt fo r  $25. th at you  paid  to Mr. 
W h iteh ead ; you  claim ed th at w as fo r  the recov-
e ry  by M r. W h iteh ead  o f the deed from  Mr. 
B row n, d o n ’t  yo u ? A . T h a t w as p a rt o f the ar-
rangem ent w ith  him.

20 Q- I call yo u r attention, M r. Bow m an, to the 
fa c t that the deed from  M r. K e is le r , from  Mr. 
B row n  to  M r. K e is le r  is  dated F e b ru a ry  14, and 
yo u r receipt is dated F e b ru a ry  9; th at w as prior 
to the se r v ic e s ; how do you  show, how do you con-
nect the tw o dates b y  claim ing the services were 
paid fo r  to recover back a  deed which w as then 
not in existence? A . W ell, it  w as to  recover the 
p ro p erty  back which he had deeded to  M r. Brown.

Q. T o  recover the p ro p e rty  back? A . Back 
30 from  M r. B row n.

Q. Y o u r  receipt does not .show th at w as the pur-
pose, does it?  D id you  call M r. W h iteh ead ’s at-
tention to the fa c t that he did not state in his re-
ceipt ju s t  w hat th is m oney w as fo r?  A . N o; I 
had no reason to do that, in v iew  o f all the facts.

Q. T h a t receip t re fe rs  to M r. Jacob K eisler, 
d o esn ’t it?  A . H e had trouble w ith  the executors 
o f Jacob  K e is le r  to sue M r. B row n  fo r  it, and to 

40 g et him  out o f - the difficulty I  had taken him to
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M r. W hitehead to recover the deed back and to 
g ive him good leg a l advice.

Q. Jacob  K eisler,, w as he a brother o f Isaac?
A . B roth er.

Q. H e w as dead a t th is tim e the receip t w as 
dated? A . H e w as dead ; the estate w as there yet. j q

Q. A n d  w a sn ’t  this tw enty-five dollars p aid  on 
that m atter instead o f on the m atter you  claim  it 
was paid  fo r?  A . No, it w as n o t; I  had no know -
ledge o f  th is su it u n til a fterw ard s.

Q. W a s n ’t  the first know ledge th at you  had o f 
the deed from  K e is le r  to B row n  the fa ct th at you  
saw it in the n ew spapers, saw  it m entioned in 
the new spapers? A . I  n ever saw  M r. K e is le r  or 
B ro w n ’s notice in the new spapers o f the deed.

Q. D id n ’t  you  go to  M r. K e is le r ’s house and 20 
say to him  th at you  w ould g e t his p ro p e rty  back 
fo r him  from  M r. B row n ? A . I  d id n ’t go td his 
house and tell him an yth in g  o f the kind.

Q. D id n ’t you  m eet him som ewhere in the n eigh-
borhood and tell him th at? A . N o; he w as told  
that when he cam e to m y office, or when he cam e 
to m y house and I  had taken him to M r. W hite- 
head.

Q. N ow  you  knew  he owed M r. B row n  some 
money, d id n ’t you? A . No, I  d id n ’t know th at he 30 
owed B row n  money.

Q. 'You knew  M r. B row n  had been doing busi-
ness fo r  K e is le r  fo r  fo u r or five or six  y e a rs?  A .
I did not.

Q. Y o u  had often  .seen M r. B row n  consulting 
with M r. K e is le r , h a d n ’t  you? A . No.

Q. Y o u  d id n ’t know an yth in g about th at? A .
No, d id n ’t know  an yth in g  about that, except w hat 
I  knew from  M r. L in d sley. an executor o f Jacob 40
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K e is le r , th a t he had brought a suit again st the es-
tate, aga in st M r. B ro w n .

Q. W ho had done th at? A . M r. B ro w n  had in-
duced M r. K e is le r  to b rin g  su it again st the estate 
o f h is brother.

2 q  Q. Then you  knew  th at M r. B row n  w as acting 
fo r  M r. K e is le r?  A . I  learned th at afterw ards 
when he came to me in his troubles and revealed 
th at to me.

Q. T h a t w as before the deed from  K e is le r  to 
B row n ? A . T h a t w as ju st about the tim e when 
this deed had been given, about F e b ru a ry  4 or 5.

Q. Y o u  did not know th at .suit had been started 
about a y e a r  and a h a lf p r io r  to  this deed trans-
action. A . I  d id n ’t know  that, no.

2 0  Q. A n d  you did n ot know M r. K e is le r  then was 
in consultation w ith  M r. B row n  a y e a r  and a half 
p rio r to this deed? A . I  d id n ’t know  M r. Brown 
had an yth in g  to  do w ith  i t ;  I  n ever knew  Mr. 
B row n  in connection w ith  the case u n til Mr. K eis-
ler cam e to  me w ith  his trouble.

Q. W h at do you  sa y  th is judgm en t w as for?  A. 
W hich  judgm ent do you  m ean?

Q. T he judgm ent th at you  sold this property 
under. A . A t  the D istrict C ourt?

30 Q. Y es. A . T h a t w as to defend m yse lf against 
rep levin  suit.

Q. N o3 n o; you  brought suit aga in st M r. K eis-
ler, d id n ’t you, and sold this p ro p erty  under it? 
N ow  w h at w as th at su it fo r?  A . I  d o n ’t  know 
which w a y  the suit w as b ro u gh t; I  think, it  was 
rep levin  suit started  b y  M r.— I  am  not v e ry  clear 
about the details, w hich w a y  the suit w as brought.

T he C o u rt: H a ve  you  go t a  copy o f the 
iState o f D em and ? W h a t does the State 
o f D em and show?40
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Q. D id n ’t yon brin g this suit again st M r. K e is- 
ler on assigned g ro cery  claim s? A .. No.

Q. D id n ’t you  go around and collect up these 
few  sm all g ro cery  bills and have them  assigned to 
you by paym ent o f them to the holders, and then, 
bring yo u r suit on those assign ed  claim s in the 
D istrict C ourt, am ounting to  F o r ty  dollars in all? 
A. T h at is not m y un derstan d in g o f it, a t all.

Q. Y o u  d o n ’t rem em ber th at? A . No.
T he C o u rt: The sta te  o f dem and w ill 

show. I t  is not w orth  w hile go in g  into 
w hat is proved b y  the record.

Q. D id n ’t  you  tell M r. K e is le r  th at i f  he did  not 
get the p ro p erty  back from  B row n  th a t you  w ould 
take it fro m  him y o u rse lf?  A . T e ll w h at to K eis-. 
ler?

Q. (Question read.) A . No.
Q. A n d  d id n ’t  M r. K e is le r  sa y  th at the proper-, 

ty  w as M r. B ro w n ’s because he had agreed  that 
he should h ave it?  A . No, n ever did.

Q. D id n ’t you  consult w ith  M r. B ro w n  about 
this m a tte l?  A . No-

Q. D id n ’t you  o ffer to sell out yo u r w hole in ter-
est, a fte r  you  obtained yo u r deed from  the sheriff, 
for $100. A . N ever had an y 'dealings w ith  M r. 
Brown.

Q. D id n ’t yo u  m ake th at o ffer to M r. B row n ? 
A. No.

T he C o u rt: T h a t does not m ake an y d if-
ference.

Q. Do, you  m ean to  sa y  th at M r. W hitehead  
told you  th at he w ould recover the deed from  M r. 
Brown? A . H e said  he w ould m ake M r. B row n 
give that deed back.

Q. D id n ’t  you  know th at the deed in question

10

20

30

40
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w as in  escrow  a t that tim e in the hands o f Mr. 
B ayn e ! A . No.

m. A n d  d o n ’t  you  know  that it  has been there 
ever .since! A  No, only knew  he claim ed it after 
M r. W n iteh e a d ’s death.

10  Q. W ho claim ed i t !  A . I t  w as claim ed to be in 
escrow .

Q. M r. P a y n e  claim ed th a t!  A . M r. B row n I  
think claim ed that.

R E -D IR E C T -E X A M IN A T IO N  by M r. Goodell.
Q. Y o u  w ere asked i f  you did not know that this 

deed w as in  M r. P a y n e ’s hands in  escrow . When 
did y o u  first know th at M r. B ro w n  claim ed it was 
held in escro w ! A . Som etim e afterw ard s, in a 

20  ietter.
Q. H ow  lon g a fte r !  A . Som e tim e afterw ards, 

a fte r  M r. W h iteh e a d ’s death.
Q. W hen did M r. W hitehead d ie ! A . I  think in 

M arch, 1905.
Q. In  M arch, 1905. A . Y e s , I  think so.
Q. N ow  y o u r  deed from  th e sh eriff w as not re-

corded until A p ril, 1905; can you  account for 
th a t!  A . I  w as m ade aw are th at M r. W hitehead 
had not attended to his papers, a ffa irs, fo r  some 

30 time, p ro p e r ly ; I  in fe rre d  that he had not been 
v e ry  w ell, and I  think sh eriff Teed, who w as pret-
ty  w ell con versan t w ith  these affairs,, told me if  
there w as an yth in g w ron g there I  better look the 
m atter up, and I  saw  H e n ry  D orem us, the sheriff, 
and then the m atter w as rectified I  guess, on the 
records, so .far as the s h e r iff ’s deed w as con-
cerned. Then I  w rote to the executor o f  Mr. 
W hitehead to ask  him about the deed o f Brow n to 
K e is le r , w h y  th at had not been put on record.
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Q. Then you  discovered th ey claim ed it  w as in 
escrow ? A . Then a fte r  that I  w as in form ed that 
it w as in escrow , M r. B row n  claim ed some m oney 
fo r services rendered M r. K e is le r  in the law  suit 
again st his b ro th e r ’s estate.

10
R E -C R O S S -E X A M IN A T IO N  by M r. R e a d y :
Q. D id  the sh eriff sell you  M r. K e is le r ’s chat-

tels ? A . No.
Q. Y o u  took possession o f M r. K e is le r ’s chattels 

though, d id n ’t y o u !
T h e C ourt : T h a t does not m ake an y d if-

ference.
M r. R e a d y : I  think I  can show th at M r. 

B o w m an ’s judgm ent w as satisfied b y  the 
chattels which he took from  the farm  a fte r  20 
tak in g  possession.

T he C o u rt: W h a t do you  m ean b y  “ sat-
is fied ” ?

M r. R e a d y : T h a t he had recovered three 
or fo u r hundred dollars w orth  o f chattels 
fo r  his fo r ty  dollars, and th erefo re  he 
w ould n ever have the r ig h t to this deed ; at 
an y rate, i f  m y answ er does not cover that 
I  w ould like to amend.

T h e C o u rt : Oh, it  is too la te  now. I  over- 30 
ru le the evidence.

M r. Groodell: W e rest.

W IL L I A M  M. B R O W N , sworn.

D irect-exam ination b y  M r. R e a d y :
Q. Y o u  are  a counsellor at la w  o f this state ? A . 

Yes, sir..
40
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Q. A re  you  M r. K e is le r ’s a ttorn ey? A . I  was 
M r. K e is le r ’s a ttorn ey from  about 1900 until 1909.

Q. D id  M r. K e is le r  owe you  an y m oney ? A . He 
owed m e ; in 1908 w e agreed  upon a settlem ent of 
$250.; be bad n ever p aid  me an y m oney b efore; be 

j q  w as an old gentlem an, be and his brother, and I 
did a g re a t deal o f w ork fo r  them.

Q. H ow  old about? A . I  think be w as about 
seventy odd y e a rs  old.

Q. D id he p a y  you  th is $250.? A . No, be never 
did p a y  the $250.

Q. D id  be m ake an y  arrangem ent fo r  the pay-
m ent th ereof? A . In  1898 be came into the office 
one d ay  and be to ld  me that be w as— his brother I 
think a t that tim e w as dead, I  know be w as— and 

20  he told m e th at he bad  no m oney; he recognized 
that I  had brought suits fo r  him  and done a great 
deal o f w ork, and he told  me, he said  “ N ow  I  will 
deed you  this p ro p erty , three pieces out o f four, 
and the fou rth  piece I  have got a sale fo r, and I 
am goin g  to sell i t ” .

Q. W a s the p ro p e rty  v e r y  valu ab le  at that 
tim e? A . T he p ro p erty  at th at tim e w as not 
w orth I  d o n ’t suppose m ore than $2 0 0 ; I  had nev-
er seen the p ro p e rty ; I  had no id ea  o f its  value. 

30 I  inquired o f M r. L in d sley, and M r. L in d sley  told 
me it  w as w orth  about tw o hundred dollars. And 
he m ade a  deed on th a t d ay  to me, excluding one 
piece o f p ro p erty  w hich he w as go in g  to sell for 
him self.

Q. W a s that deed executed and recorded? A. 
T h a t deed w as executed and delivered  to me and 
recorded the sam e day.

Q. A n d  w as there an y other deed draw n about 
40 th at tim e, or th at tim e? A . T h ere w as no other
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deed d raw n  at thait tim e th at I  know of. S u b se-
quently, a  fe w  d ays a fter, M r. K e is le r  and M r. 
Bowman, I  think it  w as, cam e to m y office, i f  I  
remember righ tly .

Q". T h is w as some eighteen y e ars  ago? A . A n d  
wanted to know, M r. Bow m an w anted m e to deed 
the p ro p erty  back h im self; M r. W hitehead  w as 
not in  it a t that t im e ; I  told  M r. B ow m an th at I  
would deed the p ro p erty  back to M r. K e is le r ; M r. 
K eisler said , “ N ow  d o n ’t do an yth in g until I  see 
you a g a in ,”  the old m an told  m e ; I  said, “ Y o u  are 
p erfectly  welcom e to the p ro p e rty ; I  d o n ’t  w ant 
this p rop erty . ’ ’

Q. Y o u  w anted yo u r m oney? A . Y e s . Then 
he went a w a y  w ith  M r. B o w m a n ; and the n ext I  
heard w as from  M r. W hitehead, o f  the firm  o f  20 
W hitehead & P a y n e ; I  im m ediately to ld  M r. 
W hitehead and M r. P a y n e —

B y  the C o u rt: Q. D id  you  see M r. W hitehead 
personally? A . I  saw  M r. W hitehead  person ally, 
and M r. W hitehead  said, “ M r. B ow m an has re -
tained m e,”  he says, “ to  look into th is K e is le r  
m atter,”  and I  asked him  w hat there w as about 
it, and he said  “ Y o u  seem to have go t a  deed, and 
the old m an d o n ’t seem to think you  ought to have 
the d e e d ;”  I  said, “ V e r y  w ell, I  w ill take the 30 
m oney.”  A t  th at tim e there w as a suit pending 
between the B each es and M r. K e is le r ;  I  think I  
was either defending or p rosecutin g the suit, I  
don’t know which, and on that d a y  M r. M ac L e a r  
and M r. L in d sley  represented M r. K e is le r , and 
they discussed the m atter o f retu rn  o f the deed, 
and I  handed it  to  them, and to ld  them  I  told  
them there w as two hundred and f ifty  dollars due 
me, which w as the am ount agreed  o n ; M r. K e is le r
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sat there and said “ Y e s ” ; M r. W hitehead was 
there and said  “ Y e s ,”  and I  .said, “ I  w ill tu rn  the 
p ro p e rty  back to you  and g iv e  you  the deed now 
and let M r. W hitehead hold it  in  escrow , the firm 
o f W h iteh ead  & P a yn e  to hold in escro w ,”  which 

j q  M r. W h iteh ead  agreed  to, and M r. P a yn e  agreed 
to, and I  w as to receive the two hundred and fifty 
dollars w ith in  one week, or v e ry  sh ortly  th ere-
a fte r, or the deed w as ito become absolute, and I 
w as to have the deed put in escrow  returned to 
me, and it w as to be destroyed  i f  the p ro p erty  was 
to belong to me. I  w ent on and did M r. K e is le r ’s 
w ork  a fte r  that, saw  him, M r. K e is le r , frequently 
a fte r  th a t; and M r. K e is le r  cam e to me and told 
me M r. B ow m an had gone around the town and 

20  collected sm all b ills, butcher bills and grocery 
bills, to the am ount o f tw enty-nine or th ir ty  dol-
lars  and had caused them  to sue him, and Mr. 
B ow m an w as now  p rosecutin g a  su it against h im ; 
he said  “ I  d o n ’t w an t you  ever to g iv e  up that 
d eed ,”  I  d o n ’t know w hether th at w as in Mr. 
B o w m an ’s presence o r  not, but that occurred. I  
w rote a fte r  th at and M r. B ow m an entered his 
judgm en t in the C o u rt fo r  fo r ty  dollars, w hat-
ever it w as, a fte r  being docketed up w ith  costs, 

30 and sold the p ro p erty  at public sale fo r  a  hundred 
d o llars to the h igh est bidder as he says— I  then 
w rote to him  and asked him—

B y  M r. G oodell: Q. W ro te  to who? A . W rote 
to M r. B ow m an and asked M r. B ow m an whether 
he w ould settle, notified him  and asked him wheth-
er he w ould settle the claim  ; this w as long after 
the tim e e x p ire d ; he p aid  no a tte n tio n ; one day he 
cam e down and talked w ith  me,, he said, “ Mr. 

40 B row n , you  g iv e  me a hundred d ollars and I  w ill
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make m y deed over to y o u .”  I  said  “ No, sir, I  w ill 
do nothing o f the kind. ’ ’ I  w rote him  again  la ter 
and endeavored e v e ry  w a y  under the sun to get 
the m oney that w as due m e on the deed th at w as 
placed in e sc ro w ; then I  m ade up m y mind I  would 
adhere to the first principles o f the agreem ent, j q  
and the p ro p erty  becam e m ore valuable, and I 
would ju st  sim ply hold the p ro p erty , and I  have 
taken th at stand since.

Q. T hen M r. B ow m an brought a suit in  this 
action, is th at it, in  this case? A . T hen M r. B o w -
man brought a  suit.

C R O S S -E X A M IN A T IO N  by M r. G oodell:
Q. H ow  lon g had you  known M r. K e is le r  in the 

year 1900? A . Oh, I  think about w ell, I  form ed 20 
his acquaintance a t that tim e, he cam e down to 
see me som ething about some m aterials which had 
been taken from  his place.

Q. Y o u  m ean in 1900? A . Oh, in 1900?
Q. Y e s, you  stated  in  yo u r direct-exam ina-

tion that you  w ere his counsel from  1900 to 1908?
A . I  should sa y  1890.

Q. N ow  you sa y  yo u  w ere his counsel from  
1890 to 1898. A . Y e s , 1899, 1900; I  did some 
business fo r  him  a fterw ard s, long a fte r  this. 30

Q. H ave you  an y recollection w hat p a rticu lar 
business you  did at the tim e th is deed w as given  
to you? A . Y e s , Jacob K e is le r  had died.

Q. I  ju s t  asked you  i f  you  rem em bered? A . I  
am goin g to rem em ber.

Q. Y o u  can te ll me i f  you  rem em ber? A . I  do 
remember, yes.

Q. One o f the actions then pending w as the suit 
brought by Isaac K e is le r  again st the executors 40
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o f his deceased b roth er to recover a  lo t of money? 
A . R ecover fo r  the care o f his brother, yes.

Q. N ow  yon stated in  yo u r testim ony you did 
not know  w hether you  w ere counsel fo r  the p lain-
tiff  or defense in th at s u it ; did you  m ean that ? A . 

j q  I  d id n ’t sa y  in ithat p a rticu la r  s u it ; I  w as speak-
in g  o f another suit.

Q. M aybe I  d o n ’t recollect correctly. A . W hat 
I  said  w as I  d id n ’t  recollect w hether he brought 
the action or th ey brought the action.

Q. Y o u  d o n ’t rem em ber who brought that 
action? A . I  rem em ber now, yes, he brought the 
action and I  w as counsel fo r  M r. K e is le r  and 
tried  the case.

Q. A n d  you  brought the action? A . I  brought 
2t) the action.

Q. Do you  rem em ber w hat the resu lt o f the 
action w as? A . No, I  do not.

Q. Y o u  d on ’t rem em ber w hether M r. K eisler 
won that su it or not?

M r. R e a d y : I  object.
A . I  d o n ’t rem em ber, no, I  h a v e n ’t looked it 

over.
M r. R e a d y : I  d o n ’t think it  is m a te ria l; 

it  has nothing to do w ith  th is issue.
30 A . I  know  there w as an arrangem ent w hereby 

B each  and the others took care o f him, gave him 
m oney.

Q. T h a t w as a su it fo r  quite a  larg e  am ount of 
m oney, w a sn ’t it?  Som ething like th irteen  hun-
dred dollars ? D o you  rem em ber about how  much 
it  w as fo r?  A . I  cou ld n ’t te ll you  that, no.

Q. A n d  you  d o n ’t rem em ber w hether you  won 
or lost it?  A . I  have no recollection.

40
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M r. R e a d y : I  object; I  d o n ’t  think it
has any bearing.

A . I  h ave no recollection ; I  know B each  and the 
others w ere to take care o f him  ; w hether the suit 
w as discontinued or tried  I  d o n ’t rem em ber.

Q ., Y o u  d o n ’t even rem em ber th at? A . No.
Q. Do you know who w as on the other side ? A . 

I  think M acL ear.
Q. M r. M a cL ea r w as on the other side? A . 

A nd M r. L in d sley.
Q. W h a t other action did you  have fo r  M r. K ei- 

sler? A . Oh, there w as the action  a t the tim e his 
brother died in relation  to the probation  o f the' 
w ill and the looking a fte r  th e p ro p erty  gen erally .

Q. W h at w ill w as that, whose w ill? A . I  think 
that w as J a c o b ’s w ill.

Q. D id  he leave a w ill?  A . I  am  under the im -
pression he did, as near as I  can  rem em ber; I  
know he le ft  a  w ill.

Q. Y o u  know  he le ft  a  w ill. W a s  there an y con-
test over its  probate? A . Y e s , there w as a ques-
tion raised  as to the condition o f the old man, i f  
I  rem em ber rig h tly , at the tim e he m ade the will.

Q. D id  M r. Isaac  K e is le r  contest the p robate 
o f th at w ill?  A . I t  w as not contested in open 
C ourt; it  w as a question o f ca llin g  at th e office, 
and advice, etc; I  went up to see him a  num ber o f 
times.

Q. Y o u  w ent up to see M r. K e is le r  a num ber o f 
tim es? A . Y e s.

Q. W hen? A . S h o rtly  a fte r  the death  o f Jacob  
K e is le r; I  ra ised  m oney fo r  him, w ent to M r. 
L in d sley and raised  m oney fo r  him  on the p rop -
erty  he had there.

Q. T h a t w as the hom estead? A . I  d o n ’t know

10

20

30

40



54

W illiam  M. B row n — C ross

w hat the p ro p e rty  w as, d o n ’t  rem em ber— eighteen 
ye ars  ago, and I  have had considerable business 
since then and cannot rem em ber these things.

Q. Y o n  rem em ber you  raised  some m oney but 
d o n ’t rem em ber on w hat p rop erty?  A . I  think it 
w as on the hom estead p rop erty , and I  think it 
w as sold a fte r  th at under foreclosure.

Q. H ow  lon g a fte r?  A . A  couple o f years or 
so a fte r ;  there w as no in terest paid, and Mr. 
K e is le r  through m y so licitation  w as allow ed to 
rem ain there a num ber o f ye a rs  a fte r  the fore-
closure in  the place.

Q. Do you m ean to sa y  you  w ere acting as 
counsel fo r  him  about variou s m atters about eight 
ye a rs  from  1890 on? A . F ro m  1890? No.

20 Q- W ell, I  understood you  to say— y o u .s a id  
from  1890? A . F ro m  1890 I  said  until 1900 as 
near as I  could rem em ber, coverin g  a, period from  
1890 fo r  about tw elve ye ars, som ething like that.

Q. A n d  d u rin g  all th at p eriod  you  w ere con-
stan tly  engaged? A . N ot constantly, no.

Q. D u rin g  a ll th at p eriod  did he ever p ay  you ? 
A . H e n ever p aid  me a d o llar in his life , except 
tu rn in g  the p ro p erty  o ver to me.

Q. N ow  at the tim e th at he turned that prop- 
30 e rty  over to you  you  sa y  he came in and made a 

proposition , who w ere present when he m ade that 
proposition, besides you  and M r. K eisler?  A . 
W ell, I  d o n ’t rem em ber now  who w as present; I  
think F red erick  Leon ard, the form er referee in 
b an kru ptcy w as th e r e ; I  think a  m an by the name 
of Ju d ge Lom ax, who w as w orkin g  fo r  me at the 
time.

Q. W h ere did this conversation  take place? A . 
In  m y office.40
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Q. Y o u r  p riv ate  office? A . W ell, I  had at that 
tim e one office, it  w as not v e r y  p rivate .

Q. Y o u  had no ante-room , it  w as a ll one room ?

A . One room.
Q. W ell, w ere these gentlem en p r iv y  to th is con-

versation  that w as tak in g  p lace betw een you  and j q  
your client? A . I  think prob ab ly th ey  w ere, they 
knew the old gentlem an w e ll; they had been up 
there to do d ifferen t th in gs fo r  him  when he got 
in tro u b le ; I  th ink I  advanced him m oney once to 
p ay a sm all bill.

Q. Y o u  are fond o f hunting, a r e n ’t  you? A . I  
am, yes.

Q. And that w as good hunting ground up there, 
w asn ’t it?  A . Y e s ;  I  w ent up there hunting.

Q. Y o u  w ent up there hunting d u rin g the seas- ¿0 
on ev ery  ye ar, d id n ’t  you? A . N o, sir, I  d id  n ot;
I  w ent up there I  think tw o ye ars, th at is  I  stop-
ped at h is place, I  d id n ’t go up there to live w ith  
him, or d id n ’t sta y  there over night, or to eat any 
m eals at h is place.

Q. T h a t w as w here you  got acquainted w ith  
him, w a sn ’t it, first? A . N o ; I  think I  got ac-
quainted w ith  him through M r. Thom as L . M ar-
tin o f the C ity  o f N ew ark.

Q. NJow com ing back to the tim e he g ave  you  30 
this deed, did an y o f these other people take p a rt 
in the conversation  betw een you and yo u r client?
A . I  ca n ’t  rem em ber. .

Q. A n d who drew  the deed? A . T o  the best o f 
my recollection I  drew  it  m yself. I f  you  le t me 
see the deed I  m ay be able to te ll you  in whose 
handw riting it  is.

Q. I  w ish  I  could let you  see it. I  notified you 
to produce it. A . W h y, the deed w as handed over 40
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i n t h e offi c e t h e m o r n i n g t h a t I g o t t h e o t h e r; I 

s ai d i t w a s h a n d e d t o M r. W h i t e h e a d a n d P a y n e, 

a n d t h e y w e r e i n p a r t n e r s h i p.

Q. I a m t a l k i n g a b o u t t h e d e e d M r. K e i sl e r 

v  m a d e t o y o u ? A . I  c a n’t t e ll y o n w h a t b e c a m e of 

t h a t d e e d, I a m s u r e.

M r. B e a d y : I t i s a m a t t e r o f r e c o r d.

Q. D o y o u r e m e m b e r w h o t o o k t h e a c k n o w l e d g -

m e n t, c a n y o u t e ll t h a t n o w ? A . N o, I  c a n n o t.

Q. D o y o u r e m e m b e r w h e t h e r M r. K e i s l e r si g n -

e d h i s n a m e o r m a d e h i s m a r k ? A . I d o n’t r e -

m e m b e r t h a t.

Q. D o y o u r e m e m b e r w h e t h e r M r. K e i s l e r c o ul d 

r e a d o r w ri t e, o r w h e t h e r, h e c o ul d n o t ? A. I 

■  d o n’t t h i n k h e c o u l d r e a d o r w ri t e, I a m n o t s u r e.

2 0   Q- D o y ° n  r e m e m b e r w h e t h e r y o u r e a d t h a t 

d e e d t o hi m a f t e r y o u h a d d r a w n i t ? A . I r e a d 

t h e d e e d t o hi m I t h i n k i n t h e p r e s e n c e, ei t h e r o f 

F r e d e r i c k L e o n a r d o r J u d g e L o m a x, h e w a s cl e r k 

i n m y offi c e a t t h a t ti m e, I k n o w I  r e a d i t t o hi m 

b e c a u s e I  n e v e r w o ul d h a v e t a k e n a d e e d u nl e s s I 

d i d r e a d i t u n d e r c o n d i ti o n s o f t h a t ki n d.

Q. I s J u d g e L o m a x li v i n g n o w ? A . H e m a y 

b e ; I h a v e n’t a n y i d e a ; I h a v e n’t s e e n hi m i n ei g h t 

o r t e n y e a r s.

3 0 M r. B e a d y : H e i s d e a d.

Q. A n d M r. L e o n a r d i s d e a d ?

M r. B e a d y : T h e y a r e b o t h d e a d.

A . T h e y w e r e b o t h w i t h m e a t t h e ti m e.

Q. A n d  a t t h e ti m e t h i s d e e d w a s d r a w n b a c k 

f r o m  y o u t o M r. K e i s l e r w h o s e h a n d w ri ti n g w a s 

t h a t i n ? A . I d o n’t k n o w, I t h i n k i t w a s M r. 

P a y n e’ s, I  t h i n k M r. P a y n e h a d, p r a c ti c all y, 

c h a r g e o f t h a t e n ti r e m a t t e r,.

Q. T h i s i s M r. P a y n e’ s h a n d w ri ti n g ? I t a p -4 0
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p ears th a t M r. L e o n a rd  to ok  the acknow ledgm ent. 
N ow  do you  reco llect d istin ctly  w h eth er M r. 
W h iteh ead  w as p resen t w hen th is  deed w a s s ig n -
ed, o r  w h eth er he w a s not? A . W h en  the deed 
w as executed  yo u  m ean ?

Q. Y e s , s ign ed  b y  yo u ? A . I  d o n ’t p resu m e he 10  
w a s ; I  d o n ’t know.

Q. Y o u  d o n ’t rem em ber w h eth er he w as or not?
A . H e w as p resen t, X th in k  M!r. P a y n e  w as p rese n t 
at the tim e o f  the d e liv e ry  o f  th a t deed.

Q. W h o else w a s p resen t a t the tim e o f  the d e-
liv e ry  o f the deed ? A . W h y , M r. M alcolm  M ac- 
L e a r  I  think.

Q. W h ere  d id  th a t d e liv e ry  take p lace?  A . In  
Mr. W h ite h e a d ’s office, M r. W h iteh e a d  . and 
P a y n e ’s office. 20

Q. D id  M r. W h ith ead  and M r. P a y n e  h a ve  sep -
arate room s in  th at office? A . W ell, I  d o n ’t  re -
m em ber now.

Q. B u t y o u r  reco llection  is th a t th ey  w ere  to -
gether at the tim e the deed w as d e live red ?  A . 
Y es, as n ea r as I  can  rem em b er; I  am  not g o in g  
to sw ear p o s tiv e ly  about it.

Q. N ow  w h at w a s sa id  about p aym en t? A .
A t the tim e th e deed w a s handed o v e r  to  M r. 
W hitehead  and P a y n e  th ere  w as a  sp ecia l stip^ 30 
ulation a g re e d  to th at the p aym en t o f  tw o hun-
dred and f if ty  d o lla rs  w as to be m ade to m e w ith -
in a w eek or a  sh o rt tim e, v e r y  sh o rt tim e, and 
Mr. K e is le r  consented to it, an d  I  th in k  M r. W h ite- 
head or P a y n e , w h o eve r w as his a tto rn e y , M ac- 
L ear, assen ted  to  it, and th e y  w e re  g o in g  to sell 
this p iece o f  p r o p e r ty  on the outside, th e y  w ere  
going to  sell th a t v e r y  d a y ; I  d o n ’t  kn ow  w h y  it  
w as not sold, but it  w as n e v er sold.

40
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Q. W a s there an y m em orandum  m ade in w rit-
in g  to th at arrangem ent? A . N ot th at I  know of.

Q. Y o u  did not ask  t.o have it  put in  w riting, 
or su ggest it be put in  w ritin g? A . No, I  don ’t 
think I  d id ; I  expected to g et the m oney .so soon 

10  1  d id n ’t th ink w ritin g  w as necessary.
Q. H ow  lon g w as it a fte r  th at th at you  first 

w rote to M r. B ow m an about th is thing? A . I  
think it w as in the sam e spring.

Q. D id  you  keep a  copy o f th at letter? A . No, 
s ir  ; you  have g o t a copy o f it  on yo u r bill, h aven ’t 
you, in  yo u r b ill o f  com plaint?

Q. I  think I  h ave got a  cop y o f the first letter 
you  w rote, w hich w as quite a good m any years a f-
ter that. I t  w as a fte r  M r. W h iteh ead  died, a re n ’t 

2 0  you  th inking now  o f the letter you  w rote a fte r  Mr. 
W h iteh e a d ’s death, when you  sa y  you  w rote to 
M r. B ow m an? A . I  w rote M r. B ow m an when he 
w as in the post office; i f  I  rem em ber righ tly 
I  spoke to him  num erous tim es about it ; he prom -
ised to p a y  it. W h ile  M r. W hitehead  w as alive I  
went to M r. W hitehead  and M r. W hitehead said, 
“ I  w ill n ever g iv e  that to M r. B ow m an or any-
body e lse; it  ought to be p a id ; i f  it  is  not paid 
p re tty  soon I  w ill g ive  you  yo u r deed b a c k ;”  Mr. 

30 W liitehead to ld  me that him self.
Q. Y o u  say M r. B ow m an prom ised to p a y  yon 

this m oney? A . I  w as a fte r  M r. Bow m an to pay 
this m oney.

Q. D o you  sa y  M r. B ow m an prom ised to pay 
it ? A . I  asked him  to p a y  it and he said  he would 
tr y  to g et it  fixed ; then I  o ffered to settle with 
him  and he offered to take a  hundred dollars, and 
I  w rote him  again  and asked him  to m ake pay- 

40 m ents and he w ould n ’t do it.
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Q. H ow  m any letters  in  all did yon  w rite  to 
M r. B ow m an about th is m atter i A . I  couldn ’t tell 
you, sir, I  h a v e n ’t an y idea.

Q. A n d  you  w ere not in  the habit o f keeping 
any copies o f the letters  you  w rote? A . I  m ay 
have kep t copies, I  d o n ’t know, I  d o n ’t  gen era lly  j q  
keep copies o f letters m ore than ten y e a r s ; I  des-
tro y  them.

Q. W hen did you  d estroy these letters  you  w rote 
to M r. B ow m an? A . I  d o n ’t kn ow ; you  h ave go t 

them.
T h e C o u rt: H ave you  not got them.
M r. G oodell: I  h a v e n ’t  got any letters

w ithin six  or eigh t ye a rs  o f the tim e he 

w rote.
T h e C o u rt: Y o u  w ere custodian o f the 20 

letters  M r. B row n  w rote yo u r client.
Q. N ow , I  show you  three envelopes there b e ar-

ing post-m arks of Septem ber 29, 1908, M a y  20, 
1910, and F e b ru a ry  4, 1913, respectively , add res-
sed to M r. Sam uel Bow m an. Y o u  sent those three 
letterjs. N ow  can you  be sure th at yo u  h ave sent 
any others? A . I  d o n ’t know. I  think I  had a 
claim  once a g a in st M r. B ow m an fro m  some com-
pany in  N ew  Y o rk , w hich I  w rote him  a  num ber 
of tim es a b o u t; th a t m ay have been those fo r  all 30 

I  know.
Q. R unning alon g from  1908 to 1913?

M r. R e a d y : T h ere is one there w ithin  
six  ye ars , is n ’t  there, M r. Goodell?

M r. G oodell: T hese letters  are all set 
out in  the b ill and th ey  a re  all adm itted.

Q. W ho first m ade the request upon you  th at 
you g iv e  th is deed back to M r. K e is le r?  A . I  
think M r. B ow m an did, i f  I  rem em ber righ tly . 40



F re d e r ick  M. P a y n e — D ire ct

Q. W h e re  w a s  he and w h ere  w ere  y o u  w hen he 
m ade it?  ,A. I  th in k  he m et m e on th e street, or 
it  w a s in  the pojst office o r  som ew here, o r m aybe 
he w a s  up a t  th e office, p ro b a b ly  cam e up there 
w ith  M r. K e is le r , i f  I  rem em ber rig h tly .

1 q  Q- W h en  d id  yo u  firs t g e t  acq u ain ted  w ith  Mr. 
B o w m an ? A . Oh, I  kn ew  him  w h en  h e w as in 
the post-office, a  lo n g  w hile.

Q. H o w  lo n g  ¡ago d id  he le a v e  th e post-office? 
A . Som etim e p r io r  he w a s  in  N ew  Y o r k  o r  in the 
F e d e r a l d ep artm en t o f  th e  post-office building.

Q. A s  a  m a tter o f  fa c t  y o u  d o n ’t know  w hether 
he w as in  the post-office or not, do yo u ?  A . I  
kn ow  he w a s in  th e  build in g.

20

F R E D E R I C K  M . P A Y N E , sw o rn :

D irect-exam in atio n  b y  M r. R e a d y :
Q. Y o u  a re  a  m em ber o f  th e  b a r  o f  the S tate  

o f N ew  J e rs e y ?  A . Y e s .
Q. D id  y o u  kn ow  M r. Is'aac K e is le r  in  his life -

tim e? A . I  h a v e  seen him , yejs.
Q. Y o u  w e re  a  m em ber o f  th e  firm  o f W hite- 

2 Q h ead  & P a y n e , w e re  yo u ?  A . Y e s .
Q. M r. W h ite h e a d  is  dead? A . Y e s .
Q. W h en  did  h e d ie?  A . F e b r u a r y  14, 1905.
Q. D o y o u  rem em b er th is tra n sa ctio n  reg ard -

in g  th is  deed fro m  B ro w n  to M r. K e is le r ?  A . Y es, 
I  rem em b er th ere  w a s  such a  tran sactio n .

Q. I  w ill show  y o u  E x h ib it  C-4, and ask  you  i f  
th at is  th e  deed th a t w a s d e liv e re d  to  you. A . 
Y e s , sir, th is w a s d e liv e red  to  W h iteh ead  & 

40 P a y n e  our firm , in  escrow .
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Q. W h o delivered  it  to you? A . I  think M r. 
B row n  did, a fte r  he executed it.

B y  the C o u rt: Q. D elivered  it  to you  p erson-
ally?  A . W ell, eith er to M r. W hitehead, I  have 
forgotten  w hich now.

B y  the C o u rt: Q. Y o u  p erson ally? A . I  d o n ’t 
rem em ber that.

Q. I  show you  yellow  envelope w ith  the w ritin g  
on “ D ue from  B ro w n  to K e is le r ;  hold in escrow  
by W hitehead  & P ayn e. M iss E lla  Jacobus, 290 
Sum m er A ven u e, city, ’ ’ and ask  you  w hose w rit-
ing th at is in? A . T h at is in m y hand-w riting.

Q. W a s  the deed put in th at envelope? A . 
Y es.

Q. B y  whom, you? A . B y  me, yes.
Q. A n d  w h at w as done w ith  the deed and en-

velope ? A . P u t -in our safe.
Q. W h a t do the w prds m ean “ H old in e s c ro w / ’ 

ju st w h at th e y  state ? A . Y e s.
Q. W h y  w ere those w ords p u t there? A . W ell, 

because th at w as the w a y  w e had the deed.
M r. R e a d y : I  o ffer th at envelope in  e v i-

dence.
M arked E x h ib it D -l.
M r. G o o d ell: I  w ould like to ask  him  first 

when he w rote th at there.
Q. Now, w ill yo u  k in d ly  te ll us ju s t  w h at you  

know about th is transaction, as to  the w a y  the 
deed w as put in  escrow , and how  lon g it  w as to 
be held in ejscrow, and how  it  is th at you,— you 
still h ave the deed, h a v e n ’t  you? ,A. Y e s .

Q. J u st te ll us how  it  is th at you  happen to 
still h ave th is deed in  y o u r  possession? A . 
W ell, there w ere  some differences between M r. 
Brow n and M r. K e is le r  about some m oney th at
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M r. K e is le r  owed to M r. B row n, and th is deed 
w as given, as I  understood it, because M r. Brow n 
held some p ro p erty  th at M r. K e is le r  h ad  deeded 
to him, and M r. B ro w n  w as w illin g  to g iv e  it up 
i f  he got his m oney, and M r. W h iteh ead  had 
ch arge o f it, and th ey  a rran g ed  about this deed 
th at I  hold in  escrow , and a t M r. W h iteh ead ’s 
suggestion  I  drew  the deed and took it  to Mr. 
B ro w n  fo r  execution; M r. B ro w n  executed the 
deed and brough t it  back to our offices, and de-
livered  it  to us, and the deed has been in  our safe 
ev er since.

Q. W h a t w as said  about th e len gth  o f tim e that 
it  should be held in  ejscrow w hile B ro w n  and K e is-
ler  w ere there, in  yo u r presence? A . W ell, 

20  as I  understood it, M r. K e is le r  w anted tim e to 
ra ise  som e m oney.

Q. H ow  much tim e? A . W h y, a  short time, as 
I  understood about a  m onth or som ething like 
that.

Q. W a s B ro w n  and K e is le r  there at that time? 
A . Y e s.

Q. W hen th at understan d in g w as had? A . 
Y es.

Q. W ho stated  th at? A . W ell, I  d on ’t  know 
30  e x a ctly  who said  it, but it  w as suggested b y some 

o f them  a t th at m eeting, and it w as agreed  to by 
• all, as I  understood it.

C R O S S -E X A M IN A T IO N  b y  M r. G oodell:
Q. D id  you  and M r. W hitehead  h ave separate 

offices, p r iv a te  offices at th a t tim e? A . Y es, we 
had tw o rooms.

Q. Y o u  w ere p artn ers?  A . Y e s , sir.
40 Q. .And it  w a s M r. W hitehead  who suggested
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to yo n  th a t y o u  d ra w  th is deed, p re p a re  it, and 
tak e  it  over, w a s n ’t it?  I  th in k  yo u  sa id  th at?
A . Y e s , I  th in k  h e asked  m e to do it.

Q. Y o u  kn ew  th a t M r. W h iteh e ad  h ad  been re -
ta in ed  on M r. K e is t e r ’s b eh alf, d id n ’t  you, or 
d id n ’t  yo u ?  A . W e ll, I  knew  he w a s a c tin g  fo r  j q  
h im ; I  d id n ’t  kn ow  how  he h ad  been  retain ed .

Q. N ow , how  lo n g  a fte r  yo u  p re p a re d  th is deed 
and took it  o ver to him  w a s  i t  b e fo re  M r. B ro w n  
b ro u g h t it  back  to  y o u r  office? A . W e ll, I  c a n ’t  
rem em ber th a t e x a ctly , o n ly  a  sh ort tim e.

Q. F e w  d a y s?  A . Y e s .
Q. J u s t  a  fe w  d a y s?  A . Y e s .
Q. D o yo u  rem em b er w h a t room  yo u  w ere in 

w hen th is  co n v ersatio n  took p lace  about the m on-
ey w hich  M r. K e is le r  w a s g o in g  to p a y ?  A . In  2 6  

Air. W h ite h e a d ’s room .
Q. A n d  w h ere w as the deed a t th e  tim e th is  

con versation  took p lace, in  w hose han ds w a s it?
A . Y o u  m ean the deed in  escrow ?

Q. Y e s , th is deed w hich yo u  h ave  m ark ed  “ H old  
in e s c ro w ” ? A . I  d o n ’t  th in k  it  h ad  been d raw n  
a t th a t tim e.

Q. Y o u  th in k  th is  con v ersation  in  M r. W h ite -
h e a d ’s room  w as b e fo re  th e  deed had  ev e r  been 
d raw n ? A . Y e s , a t  a  m eetin g  th a t d a y  w h ere 
th ey  a g ree d  upon th e deed.

Q. T h a t  w as b e fo re  y o u  p re p a re d  th e  deed ? A . 
Y e s.

Q. N ow  w hen th e deed w a s p re p a re d  d id  M r. 
B ro w n  b rin g  it  to y o u r  office? A . Y e s .

Q. A n d  d id  h e tak e  i t  in to  M r. W h ite h e a d ’s 
room ? A . W h y , I  th in k  so.

Q. D id  y o u  go in  y o u r s e lf, d id  y o u  go  in  M r. 
W h ite h e a d ’s room  on th a t  occasion ? A . I  w as 
alm ost a lw a y s  in  th ere. 40
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Q. T h a t d o n ’t quite an sw er the question, you 
see? A . W ell, I  cou ld n ’t sa y  absolutely.

Q. Y o u  cannot tell w hether you  w ere in there 
or not? A . No, I  w ould n ’t  w an t to sa y  that.

Q. So when the deed w as a ctu a lly  handed ovei 
10  cannot sa y  w hether you  w ere presen t or not? 

A . I  couldn ’t  sa y  w hether it  w as delivered  to Mr. 
W hitehead o r  me p erso n a lly ; w e a lw ays consider-
ed it  w as d elivered  to both o f us, and we put it 
in the safe.

Q. O f course you  did not both put it  in  the 
safe, one o f you  did and the other looked on I 
suppose. N ow  who p u t it  into th a t yellow  en-
velope? A . I  did.

A n d  when w as that, can you  te ll when it 
20  was? A . I  think about th at tim e, or righ t at 

that time.

Q. Y o u  d o n ’t know w hether it  w as a  fe w  days 
or a fe w  w eeks a fte rw a rd s or not, do you? A. 
W ell, I  think it  w as p re tty  n ear at that tim e; that 
is in  m y handw riting, th a t is ju s t  about the w ay 
I  used to w rite  at th a t time.

Q. H as yo u r h an d w ritin g changed so you can 
tell by the looks o f yo u r hand w ritin g? A. 
Y es, it  h as changed quite a  little.

30 Q. Y o u  could not te ll w ithin  a  week or a 
m onth? A . No.

Q. A n d  when you  put it  into th at envelope who 
handed it  to  you? A . I  cou ld n ’t tell vou  who 
did.

Q. A n d  you  h ave re a lly  told all you  do remem-
ber about the transaction, h ave you? A . I  think 

40  I  have, yes, as much as I  reca ll o f it.
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A lla n  L in d sley— D irect

A L L A N  L I N D S L E Y , sw orn :

D irect-exam ination  b y  M r. B e a d y :
Q. Y o n  a re  a  c iv il engineer? A . Y es.
Q. W h ere  do you  reside? A . C aldw ell, N ew  

J  ersey*.
Q. W e re  you  acquainted w ith  M r. K e is le r  in 

his lifetim e, Isa a c  K e is le r?  A . AH  m y life.
Q. D id  you  ev er h ave an y  conversation  w ith  

him reg ard in g  th is p ro p erty  in  question ? A . On 
several occasion^.

Q. W hen and w here? A . In  m y office in  C ald -
well.

Q. W ho w as presen t? A . M y  fa th e r  and M r. 
K e is le r  and m yself.

Q. W h a t did M r. K e is le r  tell you  reg ard in g  
this p rop erty?

M r. , C o o d e ll: I  think I  shall object to 
that.

T h e C o u rt: I t  depends on w hen the con-
versation s w ere had.

M r. Groodell: I  d o n ’t  th ink conversation  
w ith  M r. K e is le r  can bind M r. B ow m an in 
th is suit.

T he C o u rt: I  d o n ’t  know  w h at the con versa-
tions are, and I  do not know  when th e y  w ere  had. 
W hen did yo u  h ave these conversations? A . 
W ell, it  w as ju st a fte r , a short tim e a fte r  the fo re -
closure proceedin gs on the farm .

Q. A n d  when w as that? A . I  have no id ea  o f 
the date.

Q, H ow  lon g p rio r  to M r. K e is le r ’s death, 
about? A . Oh, a  good w hile previous, because 
my fa th e r  bought the p ro p erty  in at foreclosu re 
sale.
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Q. Y o u r  fa th e r  bought it?  A .  Y e s , and he liv -
ed on the fa rm  there until he got so infirm  he 
cou ld n ’t take care  o f it  himjself.

Q. A n d  yo u  sa y  you  had a  conversation  with 
him reg ard in g  these oth er three pieces? A . Yes. 

10  The C o u rt: W h a t do yo u  w an t to prove
b y  th is  w itness?

M r. B e a d y : I  w an t to show that Mr. 
K e is le r  told him  th at M r. B row n  owned 
the p rop erty .

The C o u r t : W h en  do you  date the state-
m ent, a t w h at tim e ?

M r. B e a d y : Som e tim e sh ortly  before 
his death. I  w ould like to find out whether 
b efo re  or a fte r  the sh e r iff ’s sale.

20  T he C o u rt: F in d  out, because I  am go-
in g  to o verru le  th is evidence i f  it took 
p lace a fte r  the .sheriff’s sale.

Q. Do you  know  when M r. K e is le r  died? A . 
No, I  d o n ’t, I  d o n ’t  rem em ber.

T h e C o u rt: C an  an ybod y sta te  when he 
died?

M r. G oodell: I t  w as a fte r  M r. W hite-
h e a d ’s death I  understand, but I  don ’t 
know  how lon g a fte r , 1907 o r 1908.

30 Q- D id you  ev er h ave  an y  conversation  with 
K e is le r  i f  it  w as a fte r  th a t tim e, a fte r  1908? W h ai 
did he te ll you  a s  to the ow nership  o f this pro-
p e rty  ?

T h e C o u rt: A fte r  the sh e r iff ’s deed was 
made.

M r. G oodell: I t  ap pears the deed was 
m ade in  the e a rly  p a rt  o f 1899.

T he C o u rt: T h ere  is  no p ro o f th at this 
40 con versation  took p lace before th e deed

w as made.
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M r. R e a d y : I  still contend I  have a  righ t 
to p u t in this evidence.

T he C o u rt: I  am go in g  to overru le the 
evidence unless you  can show this conver-
sation took p lace before" th e s h e r iff ’s deed
w as made. 10

M r. R e a d y : M y o ffer is th is : T o show 
that th ere w as an absolute conveyance 
from  K e is le r  to B row n  and that the subse-
quent reco ve ry  o f th is judgm ent and sale 
b y  the sh eriff could not o ffset th at abso-
lute conveyance.

T h e C o u rt: T h a t is yo u r argum ent. I  
w ill h ear you  on the argum ent. I  am  re -
ly in g  on the evidence. I t  is  a w ell settled 
ru le o f evidence th at a m a n ’s  title  cannot 20 
be im peached b y  an yth in g  said  b y  the 
gra n to r a fte r  the deed w as made.

Q. A b ou t when w as this foreclo su re  su it th a t 
you w ere te llin g  us about, ju s t  t r y  and recollect 
that, w ill you? A . W e ll it w as 1908 o r  1909,1907; 
th at is  m ere recollection.

Q. H ow  m any conversatioiijS did you  h ave w ith  
M r. K e is le r  on this subject as to  the q u an tity  o l 
this p ro p erty?  A . I  think but once.

Q. And th at w a s when? A . J u st a fte r  the gn 
foreclosu re proceeding.

Q. A nd you  think th at w as in 1907? A . 1907, 
that is  a m atter o f record.

T estim on y closed.
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C o n clu sio n s

• IN  C H A N C E R Y  O F  N E W  J E R S E Y

B etw een
Sa mu e l  H. B o w ma n ,

C o m p l’t,
and

W i l l i a m  M. B r o w n , et al.,
D e ft ’s.

M r. E d w in  B . Hoodell, fo r  Com plainant.
M r. M athew  J. R ead y, fo r  D efendants.

S t e v e n s , V . C.
20  T h e first question raised  b y  the bill is w hether 

the la te  John W hitehead  w as in  a  position to 
hold a  deed in  escrow. One K ie s le r  had in F eb -
ru a ry  1898 conveyed a  piece o f w oodland of ¡small 
value to W illiam  M. B row n  in  sa tisfa ctio n  o f Mr. 
B ro w n ’s claim  a ga in st him  fo r  leg a l services. 
A fte r  he had m ade the deed, he becam e dissatis-
fied and consulted M r. W hitehead  as to w hat he 
could do. M r. W hitehead  entered into a corres-
pondence w ith  M r. B row n . M r. B row n  saw Mr.

30 K ie s le r  and to ld  him  th at he w ould re-convey, on 
paym ent o f the sum  o f $250 which w as agreed 
upon betw een them  as the va lu e o f the service 
rendered. T o  ensure the c a rry in g  out o f this 
agreem ent M r. B row n  agreed  to  p lace and did 
place in escrow  in the hands o f  M r. W hitehead a 
deed re-conveying the lo t w ith  the understand-
in g  th a t M r. W h iteh ead  w as not to d eliver it un-
til K e is le r  had p a id  M r. B row n  the above sum. 
T he m oney w as not p aid  and M r. W hitehead held40
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the deed unrecorded until his death. K ie s le r  is 
also dead.

T h e com plainant w as a  judgm ent creditor of 
K ie s le r  to whom  in  A p ril, 1905, a fte r  execution 
issued, the S h e riff o f E sse x  C oun ty m ade a  deed 
purp ortin g to con vey th e  p ro p erty  in  question j q  
with other p rop erty . H e contends th at the d eliv-
ery to M r. W h iteh ead  w as in law  a  d e liv e ry  to 
K iesler, and vested  in  him  the fee  o f the lan d ; 
his insistm ent being th at a  deed can no m ore be 
delivered in  escrow  to the p a r t y ’s agent th an  it  
can be to the p a rty  him self. I f  th is be so, K e is- 
ler, on th e d e live ry  o f the deed to M r. W hitehead, 
acquired the fee  and this fee  p assed  under the 
sh eriff’s deed to Bow m an. W h eth er the action 
begun in  the D istrict C o u rt is the p ro p er action 20 
to ra ise  the question I  need n ot decide but i t  is 
certain  th at the question is one o f leg a l title , 
capable o f being tried  in  an ejectm ent su it and 
not an equitable question.

I  am o f opinion how ever th at M r. W h iteh ead  
was able to hold the deed in  escrow . T h e law  is 
thus stated  in 10 R. C. L . 631. “ I t  has now  be-
come the settled ru le  th at i f  th e  a g e n t’s or a tto r-
n ey ’s relation  to h is p rin cip al is  such th a t his act-
ing as custodian o f the deed o r p a p e r is not an- 39 
tagonistic to hi^ p r in c ip a l’s in terests and the p a -
per w as put in  th is  hands, not as a  d e liv e ry  but 
as an escrow , shell gen eral agen t or attorn ey  of 
the grantee, pa$ee or obligee o f an instrum ent is 
not in cap acitated  from  actin g  as d ep ository  o f 
the instrum ent but becom es the agent of both p a r-
ties fo r  th e p urp oses o f the e sc ro w .”  I  can see 
nothing an tagon istic  to M r. K ie s le r ’s in terests, 
in the action  o f M r. W hitehead. In  W atk in s V. 40
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N ash , L . R . 20 E q . 262, i t  w a s held  th a t the d eliv-
ery to th e  s o lic ito r  o f  th e g ra n te e  o f  an  in stru -
m ent execu ted  b y  th e  g ra n to r  w ill n o t con vert the 
in stru m en t fro m  an  escro w  in to  a  deed p rovid ed  
the d e liv e ry  is  o f  a ch a ra cte r  n e g a tiv in g  its  being 

j q  a  d e liv e ry  to  th e  gran tee . T h is  ru lin g  w as a p -
p ro v ed  b y  th e  C o u rt o f  ,A ppeaIs in  th e  la te r  case 
o f L on d on  F re e h o ld  Co. v. B a ro n  Suffield (1897) 
2 Ch. 608. T h e  ca se  o f  the O rd in a ry  v  T hatcher, 
12 V r ., 403 is  n ot in  poin t. T h e  d ecision  w as ex-
p r e s s ly  reste d  upon a  gro u n d  p e c u lia r  to  cases oi 
the c la ss  th en  u n d er con sid eration .

A s  the b ill p r a y s , in  th e  a lte rn a tiv e , fo r  a re-
d em p tion  an d  a s  th e  d e fe n d a n t does n ot contest 
co m p la in a n t’s r ig h t  to  redeem , he is  en titled  to 

20  a  d ecree fo r  a  re-con veyan ce on p aym en t o f p rin -
c ip a l and in te re st fro m  the d a te  o f  d e fe n d a n t’s 
a greem en t w ith  K ie s le r .

D e c r e e

IN  C H A N C E R Y  O F  N E W  J E R S E Y

30 B etw e en  \
S a m u e l  H . B o w m a n , I

C om plain an t, f 
and /

W i l l i a m  M. B r o w n , et al., V
D efen d an ts. I

T h is  cau se  com ing on to be h ea rd  in  the pres- 
40 ence o f  E d w in  B . G oodell, o f  counsel w ith  the
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com plainant and M athew  J . R eady, solicitor of 
the defendant and the p leadings an d  p ro o f h avin g  
been read  and considered and the C ourt h avin g  
duly considered the said  p leadings p roofs and a r-
gum ents ;

It is, on this 8th  d ay o f M ay, 1916, b y  the Chan- j q  
cellor o f the S ta te  o f N ew  J erse y , ordered, ad-
judged and decreed th at the deed dated F e b ru -
a ry  14th 1898, m ade b y  W illiam  M. B row n  to 
Isaac K ie s le r  and held b y  M r. W hitehead  and de-
scribed in the com p lain an t’s b ill o f com plaint is 
a deed held in escrow ; and as the bill o f com-
plaint p ra y s  in the a ltern ativ e  fo r  a  redem ption 
of the said  prem ises, it  is fu rth e r ordered, ad-
judged and decreed th at the defendant, W illiam  
M. B row n, re-convey the lands described in said 20 
deed to the com plainant, Sam uel H . Bow m an, up-
on the com plainant p a y in g  to the said W illiam  
M. B row n , the sum o f tw o hundred and fifty  dol-
lars, w ith  in terest thereon from  the date o f said  
deed, to w it, F e b ru a ry  28th, 1898. A n d  it  is fu r -
ther ordered, ad ju d ged  and decreed th at the com-
plainant p a y  to M athew  J . R eady, solicitor o f the 
defendant, a counsel fee  o f tw enty-five dollars.

A nd it is fu rth e r ordered, adjudged and de-
creed th at the com plainant p a y  to the defendant 30 
his costs o f th is su it to be taxed.

T h at in d efau lt o f the said  com plainant so p a y -
ing unto the said  defendant the said sum o f two 
hundred and fifty  dollars, w ith  in terest and costs 
as aforesaid, w ithin  th ir ty  d ays from  the date o f 
service o f a  copy o f th is decree upon him, it  is  or-
dered th at the said  com p lain an t’s b ill o f com-
plaint do forth w ith  stand dism issed.

E . R . W A L K E R ,
C lerk. 40
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N otice o f A p p ea l

R esp ectfu lly  advised,
(Signed.) F red erick  W . Stevens, 

V . C.
A  tru e copy.

R obert H . M cAdam s,
IQ Clerk.

N o tic e  o f A p p e a l

IN  C H A N C E R Y  O F  N E W  J E R S E Y

Sa mu e l  H. Bo w ma n ,
2 q  Com plainant,

vs.
W i l l i a m  M. B r o w n , et al.,

D efendants.

T h e com plainant h ereby appeals from  the 
whole o f the decree o f the C h an cery C ourt to the 
C ourt o f E rro rs  and A p p e a ls  in  the last resort 
in  a ll causes.

E D W IN  B . and P H I L I P  G O O D E L L , 
S o lic ito r o f C om plainant o f Counsel. 

D ated, Jun e 2d. 1916.

I  conceive there is  a  good cause fo r  appeal in 
the above stated cause.

E D W IN  B . G O O D E L L ,
O f Counsel w ith  Com plainant.

S erv ice  o f the w ithin notice is acknowledged 
this. 5th d a y  o f June, 1916.

H E L M  and R E A D Y ,
40
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P e tit io n  o f A p p e a l  to  th e  C o u rt o f
A p p e a ls

IN  T H E  C O U R T  O F  E R R O R S  A N D  A P P E A L S ’

Sa mu e l  H . B o w ma n ,
Com plainant,

vs.
W i l l ia m  M. B r o w n , et al.,

D efendants.

IQ

To the H onorable the C ourt o f E rrors and A p -
peals in  the last resort in  all ca uses:

The p etition  o f Sam uel Bow m an, the appellant 
in the above stated  cause, resp e ctfu lly  shows th at 
your petition er finds h im self a g g rieved  b y  a  final 20 
decree m ade in the C ourt o f C h an cery b y  his H on-
or E d w in  R obert W alker, C hancellor o f the S ta te  
of N ew J erse y , b earin g  date th e E ig h th  d a y  o f 
M ay, in the y e a r  N ineteen H undred and S ixteen  
wherein the said  Sam uel H . B ow m an w as com-
plainant and the said  W illiam  B row n  and F r e d -
erick M. P a yn e  w ere defendants in  th is  respect, 
to w it: th at the said decree ad ju d ges and de-
crees th at a  certain  deed described in the b ill o f 
com plaint w as held in escrow  and could not be de- ^  
livered to the com plainant w ithout p a y in g  to the 
defendant W illiam  M. B row n , T w o H undred and 
F ifty  D ollars  ($250) w ith  in terest fro m  the date 
of said deed, to  w it: F e b ru a ry  28, 1898, besides 
his costs and counsel fee. A n d  yo u r p etition er 
humbly appeals from  the said  decree o f the Chan-
cellor m ade on the said eighth d a y  o f M ay, N ine-
teen H undred and Sixteen, w hich decrees as An
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A ffidavit o f S ervice  o f P etitio n  o f A p p eal

aforesaid , upon the grounds that the sam e is er-
roneous fo r  that said  deed w as not held in escrow, 
but w as absolute in term s and effect and should 
be delivered  to the com plainant. Y o u r  petitioner 
th erefore p ra y s  th at the said  decree o f the said 
C hancellor m ay be set asid e and fo r  nothing hold- 
en; and that yo u r p etition er m ay have such re-
lie f  in  the prem ises as to this honorable Court 
shall seem meet.

E D W IN  B . and P H I L I P  G O O D E L L ,

A ffid a v it  o f S e r v ic e  o f P e tit io n  of 
A p p e a l

IN  C H A N C E R Y  O F  N E W  J E R S E Y  

B etw een,
Sa mu e l  H. B o w ma n ,

W i l l i a m  M. B r o w n  and F r e d -
e r i c k  M. P a y n e ,

D efendants.

S ta te  o f N ew  Jersey , 
C oun ty o f E ssex.

Jam es B . Scott, o f fu ll ag e  being duly sworn 
says th at he is  a clerk in  the office o f E dw in  B.

S o lic itors o f A pp ellan t, 
(O f Counsel w ith  A ppellant.)

E n d o rse d :
“ F iled , Jun e 6, 1916, 

Thom as F . M artin ,

20
C lerk. ’ 1

30 and
Com plainant,

40



75

E x h ib it C-2

& P h ilip  Goodell, so licitors of com plainant th at on 
June 6, 1916, he served  a  copy o f the p etition  o f 
appeal hereto annexed on M atthew  J. R ead y, the 
solicitor fo r  the defendant, W illiam  M. B row n , 
at his office. No. 197 M arket S t. in  the C ity  of 
N ew ark, by lea v in g  a copy o f said  petition  w ith  
the C lerk  in  charge of said  R e a d y ’s office and on 
F red erick  M. P a yn e  on the sam e d ay by leavin g  
a copy th ereof at his office, No. 197 M arket St., 
N ew ark, w ith  his office associate G eorge A . M c-

Call.
J A M E S  B . S C O T T . 

Subscribed and sw orn to before me th is 
8th d ay o f A u g u st, 1916.

C h arles 0 . T ru a x ,
M aster in  C hancery. 2Q

o f N ew  Jersey .

E x h ib it  C - l

S h e r if f ’s D eed to  Sam uel H . Bow m an, his heirs 
and assign s dated the seventh d ay o f M arch, 1899, 
recorded A p r il 18,1905, B ook M-38, p age 410, con-
veyin g fo u r tracts  o f land in C aldw ell, N ew  Jer- 
sey, three o f which are the lands described in the 

B ill o f Com plaint.

E x h ib it  C -2

Deed, A b ig a il F ran cisco  and Stephen I. Gould 
E xtrs., to Isa a c  K e is le r , dated M arch 1, 1855, ac- 
knowledged the sam e date, recorded June 3, 1859
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in B ook U -10 , p age 443, con veyin g to Isa a c  K eis- 
le r  in  fee sim ple the lands described in the bill o f 
com plaint.

10
E x h ib it

I saac  K i e s l a r ,
to

W i l l i a m  M. B r o w n .

T h i s  I n d e n t u r e , m ade the F ou rth  
2 q  d a y  o f F e b ru a ry  in  the y e a r  o f Our

L ord , One Thousand E igh . H undred 
and N in ety  E ig h t, B etw een Isaac 

K ie s la r  o f the T ow n ship  o f C aldw ell in  the Coun-
t y  o f E sse x  and S ta te  o f N ew  J e rse y  o f the first 
p art. A n d  W illiam  M. B ro w n  o f the C ity  of New-
a rk  in the C oun ty o f E sse x  and S tate  o f N ew  J e r-
sey, o f the second p a r t : W itn esseth  th at the said 
p a rty  o f the first p a rt fo r  and in consideration of 
O ne D o lla r (and other va lu ab le  consideration) 

0Q la w fu l m oney o f the U nited  S tates o f A m erica  to 
him  in hand w ell and tru ly  p aid  b y  the said  p a rty  
o f the second p a rt at or before the sealing and 
d e liv e ry  o f these p resen ts the receipt w hereof is 
hereby acknow ledged and the said p a rty  o f the 
first p a rt  therew ith  fu lly  satisfied contented and 
p aid  has given, granted , bargained, sold, aliened, 
released, enfeoffed, conveyed and confirmed and 
b y  these presents doth give, gran t, bargain , sell, 

4 Q alien, release, enfeoff, convey and confirm  to the
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said p a rty  of the, second p a rt and to his heirs 
and assign s forever. A ll  th at certain  tracts  or 
parcels o f land and prem ises h erein after p a rtic-
u la rly  described, situate, ly in g  and being in the 
Tow nship  o f C aldw ell, in  the C oun ty o f E sse x  
and S ta te  o f N ew  J e r s e y :  10

B ein g  a  p a rt o f the R eal E s ta te  fo rm erly  o f 
Josiah F ran cisco , deceased, and being also th at 
p art w hich the p a rty  o f the first p a rt  bought of 
P e te r H . F ran cisco  & E lizabeth , h is w ife , C alvin  
F ran cisco  and H a rrie t, his w ife , b y  w arran tee 
deed b earin g  date M arch 28", 1854, and recorded 
in B ook V  10 of D eeds o f E sse x  C ounty on p ages 
441 and 442 bounded as fo llo w s ; on the E a s t  b y  
lands fo rm erly  o f Jonathan B each, dec, on 
the N orth  b y  the sam e lands on the W est b y  20 
lands o f C orn elias C ourter and on the South  b y  
lands o f Josiah  V an n ess containing 10 acres m ore 
or le s s : A n d  a  certain  lo t o f land deeded to p a r-
ty  of the first p a rt b y  C orn elius C ou rter and A b -
igail T . h is w ife  b y  w a rra n ty  deed dated N o-
vem ber 15, 1852 and recorded in B ook  V  10 of 
Deeds fo r  E sse x  C oun ty on p ages 439, 440 and 
441 described as fo llo w s:

B e g in in g  at the South  east corner o f H e m y  
C o u rter’s lo t in the line o f P e te r  and John F ra n - 30 
cisco thence on the line o f said H en ry  C ourters 
N orth 41° 30' E a s t  33 chains and 35 links to the 
line o f Stephen J . C ould thence on his fine the 
whole distance o f the N orth  end o f said  lot thence 
binding on the E a s t  on line o f C a lv in  and P e te r  
Francisco, Josiah  V anness, H e n ry  C ourter and 
Jefferson V an n ess and binding on the South  on 
fine of P e te r  and John F ran cisco  to  the p lace o f 
Begining. C ontain ing 9 A cre s  be the sam e m ore
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or less. A n d  a  certain  lot conveyed to p a rty  of 
the first p a rt  b y  Stephen P erson ette, Charles 
Sm ith  and R osw ell D. Jacobus, Com m issioners 
appointed to d ivid e real estate o f John Bow den 
deceased, dated A p r il  21, 1869.

10 B e g in in g  on th e N orth  east corner o f the lot 
h ereby intended to be conveyed and adjoining 
land now or fo rm erly  o f John C. B ush, thence 
a lon g the sam e S’. 25 3/4° E . 5 chains and 64 
links thence S. 64° 15 E . 26 chains and 60 links 
to lands sold b y  John Mum and others Com mis-
sioners to R y n ear V an  Grieson thence along his 
line N. 25 3/4° E . 5 chains and 64 links, thence 
N. 64° 15 ' W . 26 chains and 60 links to the place 
o f begining. C on tain in g 15 A cre s  being the 

20 sam e p ro p e rty  conveyed to  the said  John B ow -
den b y  John M unn and others Com m issioners by 
deed recorded in B ook A -7  o f deeds fo r  E ssex 
C oun ty on p ages 361 etc.

T ogeth er w ith  a ll and sin gu lar the houses, build-
ings, trees, w ays, w aters, profits, p riv ileges and 
advan tages w ith  the appurtenances to the same 
belonging or in an yw ise appertain in g. A lso  all - 
the estate, righ t, title , in terest, p rop erty , claim 
and dem and w h atsoever o f the said  p a rty  of the 

30 first p a rt o f in and to the same and o f in  and to 
ev ery  p a rt and p arcel th ereof. T o  H ave and To 
H old  all and sin gu lar the above described land 
and prem ises w ith  the appurtenances unto the 
said p a rty  o f the second p a rt  his heirs and as-
signs to the only p rop er use, benefit and behoof 
o f the said  p a rty  o f the second p a rt his heirs and 
assign s forever. A n d  the said  K e is la r  doth 
f ° r  h im self, h is heirs, executors, and adm inistra-
tors covenant and g ra n t to and w ith  the said par-
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ty  o f th e  second p a rt  h is h eirs  and a ssig n s  th at 
the sa id  Is a a c  K e is la r  is  th e  tru e  la w fu l and r ig h t 
ow ner o f  a ll and s in g u la r  th e ab ove d escrib ed  
land and p rem ises and o f e v e ry  jp a rt and p a rce l 
th ere o f w ith  th e ap p u rten an ces th ereun to  b elon g-
in g and th a t the said  lan d  and p rem ises or an y  j q  
p a rt th e re o f a t the tim e o f the sea lin g  and d e liv -
ery  o f th ese  p resen ts  a re  n ot encum bered b y  an y  
m ortgage ju d gm en t or lim itatio n  or b y  an y en-
cum brance w h a tso eve r b y  w hich th e tit le  o f the 
said p a r ty  o f the second p a r t  h ereb y  m ade or 
intended to be m ade fo r  the above d escrib ed  lan d  
and p rem ises can or m ay be changed, ch arged , 
a ltered o r d e fe ate d  in  a n y  w a y  w h atso ever. A n d  
also th a t th e  sa id  p a r ty  o f the first p a rt  now  has 
good r ig h t  fu ll  p o w e r and la w fu l a u th o rity  to 20' 
gran t, b argain , se ll and con vey  the sa id  lan d  and 
prem ises in  m anner a fo re sa id . And, also  th a t  
Isa a c  K e is la r  w ill w a rra n t, secure and fo re v e r  
defend th e sa id  lan d  an d  p rem ises unto the said  
W illiam  M. B ro w n , h is h e irs  and a ssig n s  fo re v e r  
again st th e la w fu l claim s and dem ands o f a ll and 
ev ery  p erso n  or p erso n s fr e e ly  and c le a r ly  fre e d  
and d isch a rg ed  o f and fro m  a ll m an n er o f encum -
brances w h a tso e v e r:

In  W itn ess  W h e re o f the sa id  p a r ty  o f th e first 30 
p art h a s h ereun to  set— hand and sea l th e d a y  
and y e a r  first ab ove w ritten .

h is
I S A A C  X . K E I S L A R  (L , S .) 

m ark

Signed, sealed  and d e liv e red  
in the p resen ce o f 

M a rcy  Z. T ru sd e ll.
F re d e rick  W . L eo n ard . 40
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S ta te  o f N ew  J e rs e y ,
C o u n ty  o f E sse x .

B e  I t  R e me mb e r e d  th a t on th is  F o u rth  d a y  of 
F e b ru a ry , in  th e Y e a r  o f O u r L o rd  O ne Thousand 
E ig h t  H u n d red  and N in e ty -E ig h t B e fo re  me one 

10  o f th e M a sters  in  C h a n cery  o f N ew  J e r s e y  p er-
so n ally  ap p e ared  Is a a c  K e is le r , w ho I  am  sa tis-
fied is  th e  g ra n to r  m entioned in  th e  w ith in  inden-
tu re  and to w hom  I  firs t m ad e know n th e contents 
th e re o f and th ereu p on  he ackn ow led ged  th a t he 
signed, sealed  and d e liv e red  th e sam e as his v o l-
u n ta ry  act and deed fo r  th e  u ses  and purposes 
th erein  exp ressed .

F R E D E R I C K  W . L E O N A R D , 
M a ste r  in  C h a n ce ry  o f  N ew  J erse y . 

20 R eceived  in  the Office, F e b r u a r y  4, A . D . 1898, 
a t 3 :27 p. m.

E S S E X  C O U N T Y  R E G I S T E R ’S  O F F I C E

S ta te  o f N ew  J e rse y , ^
C o u n ty  o f E sse x . j S ‘

I, W a lte r  A . E v a n s , R e g is te r  o f the C oun ty of 
E sse x , do h e re b y  c e r t ify  th a t  the fo re g o in g  is  a 
tru e  and co rrect co p y  o f th e  reco rd  o f a  certa in  

30  D eed  m ade b y  Isa a c  K ie s la r  to  W illia m  M. B ro w n  
and a lso  o f  th e  certifica te  o f acknow ledgm ent 
th ereto  annexed, a s  th e  sam e m a y  be found re-
corded  in  m y office in  book 1-31 o f D eed s fo r  said 
C o u n ty  on p a g e s  178-181.

In  T estim o n y  W h e re o f, I  h a v e  hereunto  set m y 
hand and official sea l th is  29th d a y  o f  M arch, A .
D ., 1016.

W A L T E R  A . E V A N S , 
R egister.

(S e a l.)
40 (R even u e S tam p .)
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{Endorsed) ' * .
T he o rig in al Deed, o f which th is is a  copy, w as 

received in the R e gister ’s Office o f the C oun ty o f 
E ssex, S ta te  o f N ew  J erse y , on the 4th d a y  o f 
F eb ru a ry , A . D., 1898, a t 3:27 o ’clock in  th e af- 
ternoon and recorded in B ook 1-31 o f D eeds fo r  
said C ounty on p ages 178-181.

A L F R E D  F . S K IN N E R ,
R egister.

E x h ib it  C-3

R eceived from  M r/S a m u el H . Bow m an, Tw en- 20 

ty-five D o llars  on account o f fees in case o f Isa a c  
K iesler, in  m atter connected w ith  estate  o f J a -
cob K ie s le r  and other m atters o f M r. Isa a c  K ie s -
ler. *

F e b ru a ry  9, 1898.
J . W H IT E H E A D .

E x h ib it  C-4 30

T h i s  I n d e n t u r e , m ade the fou rteen th  day o f 
F eb ru ary , in  the y e a r  o f our L o rd  One Thousand 
E igh t H undred and N in ety-E igh t B etw een  W il-
iam M. B row n  and M innie, h is w ife , o f the C ity  
of N ew ark in the C oun ty o f E sse x  and S ta te  o f 
New J erse y , p a rt  o f the first p a rt and Isa a c  K ie s -
ler, o f the T ow n ship  o f C aldw ell in  the C oun ty 40
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o f E s s e x  and S ta te  o f N ew  J e r s e y  p a rt  o f the 
second p a r t :

W itn esseth  th a t the sa id  p a r t  o f th e first p art, 
fo r  and in  con sid eratio n  o f One D o lla r  (an d other 
v a lu ab le  con sid eration ) la w fu l m on ey o f the Uni- 

IQ ted  S ta te s  o f A m e rica , to  them  in  hand p a id  by 
the said  p a r ty  o f  th e  second p a rt, a t or before 
th e en se a lin g  and d e liv e ry  o f  these p re se n ts , the 
rece ip t w h e re o f is h ereb y  ackn ow ledged , have 
g ran ted , b a rg a in ed , sold, a liened, re leased , con-
v e y e d  and confirm ed, and b y  th ese p res-
ents do g ra n t, b a rg a in , sell, a lien , release, 
con vey  and confirm  unto the sa id  p a rty  
o f the second p a rt, and to  his h eirs  and 
a ssign s, fo re v e r , A l l  those certa in  lo ts  tra cts  

20 or p a rce ls  o f lan d  and p rem ises, h e re in a fte r  p ar-
tic u la r ly  described, situ ate, ly in g  and b e in g  in the 
T ow n sh ip  o f C a ld w ell in  th e C o u n ty  o f E s s e x  and 
S ta te  o f N ew  J e rs e y . B e in g  th e sam e prem ises 
con veyed  to  sa id  W illia m  M. B ro w n  b y  sa id  Isaac 
K ie s le r  b y  deed d ated  F e b r u a r y  fo u rth , 1898 and 
record ed  sam e d a y  in  the r e g is te r ’s office o f E sse x  
C o u n ty . T h e  first lo t b e in g  a  p a rt  o f the rea l es-
ta te  fo rm e r ly  o f J o s ia h  F ra n c isc o  d e c ’d bounded 
as fo llo w s: on the east b y  lan d s fo rm erly  

30  o f J o n a th a n  B ea ch , deceased , on the N o rth  b y  the 
sam e lan d s, on the W e st b y  lan d s o f C ornelius 
C o u rte r  an  don th e S o u th  b y  lan ds o f J o s ia h  V an- 
ness, con tain in g  10 a cres  m ore or le ss—  Second 
lo t d escribed  as fo l lo w s : B e g in n in g  a t  the South-
ea st corn er o f  H e n ry  C o u r te r ’s lo t in the line of 
P e te r  & Joh n  F ra n c isco , thence in  the line o f 
sa id  H e n ry  C o u rte r, N o rth  4 1° 30', E a s t  33 
chains and 35 lin ks to  th e lin e o f S teph en  J . Gould, 

40 th ence on his lin e the w hole d istan ce o f the N orth
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end of said  lot, thence binding on the east on line 
o f C alvin  & P e te r  F ran cisco , Josiah  V anness, 
H en ry C o u rier & Jefferso n  V an n ess and binding 
on the South on line of P e te r  and John F ran cisco  
to the place of beginning containing 9 acres be the 
sam e m ore or less. T h ird  lot, B egin n in g  on the 
N. E . corner o f the lot hereby intended to be con-
veyed and ad jo in in g  land now or fo rm erly  of John 
C. B ush, thence along the sam e South 25% ° ,  E a st 
5 chains, 64 links, thence South 64°, 15', E a st 26 
chains, 60 links to lands sold b y  John M unn and 
others, Com m issioners to R yn n or V an n ess, thence, 
along his line N orth  2 5 % °, E a st five chains sixty- 
fou r links thence N orth  64°, 15 ', W est 26 chains, 
60 links to the place o f beginning. C on tain in g 15 
acres being the sam e p ro p erty  conveyed to the said 
John B ow den by John M unn and others, Com m is-
sioners b y  deed recorded in B ook A  27 of Deeds 
for E sse x  C oun ty on p ages 361 etc.

T o g e t h e r  w ith  the tenem ents, herditam ents 
and appurtenances thereunto belonging or in an y-
wise a p p e rta in in g : and the reversion  and re v e r-
sions, rem ainder and rem ainders, rents, issues and 
profits th ereof, and A lso  all the estate, righ t, title , 
interest, p ro p erty , possession, claim  and dem and 
w hatsoever, o f the said  p a rty  o f the first p a rt as 
well in law  as in equ ity  or the above described 
prem ises o f the first p art, of, in, and to, every  
part and p arcel thereof, w ith  the appurtenances.

To Hav e  a nd  t o  H o l d  all and singular, the above 
mentioned and described prem ises togeth er w ith 
the appurtenances, unto the said  p a rty  o f the sec- 
end p art, h is heirs and assigns, to the only p rop er 
use, benefit and behoof o f the said  p a rty  o f the 
second p art, his heirs and assign s fo r e v e r :

40
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I n  W i t n e s s  W h e r e o f , the said  p a rty  o f the first 
p a rt  have hereunto set th eir hands and seals the 
d ay and y e a r  first above w ritten .

W M . B R O W N  (S ) 
M IN N IE  B R O W N  (S) 

j q  S igned, Sealed  and D elivered  
in presence o f 

F red erick  W . L eonard.

S ta te  of N ew  J erse y , |
C ounty of E ssex . j  *

B e  i t  R e me mbe r e d , th at on th is 14th d ay of F eb -
ru a ry  in the y e a r  o f our L o rd  One Thousand E ig h t 
H undred and N in ety-E igh t before me, a M aster in 
C h an cery o f N ew  J e rse y  p erso n ally  appeared 

20 W illiam  M. B ro w n  and M innie, his w ife, 
who, )I am  satisfied, are the gran to rs in 
the w ith in  D eed o f  C onveyance nam ed and 
I  h a v in g  first m ade know n to them  the 
contents thereof, th ey did acknow ledge that 
th ey  signed, sealed and delivered  the same as 
th eir v o lu n ta ry  act and deed, fo r  the uses and pur-
poses therein  exp ressed ; and the said  Minnie 
B ro w n  b ein g b y  me p riv a te ly  exam ined, separate 
and a p a rt from  her husband did fu rth e r acknowl-, 

30 edge th at she signed, sealed and delivered  the same 
as her vo lu n ta ry  act and deed, F r e e l y , without 
an y fe a r, th reats  or com pulsion o f her said hus-
band.

F R E D E R I C K  W . L E O N A R D , 
M aster in C h an cery o f N ew  Jersey.
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Betw een
Sa m u e l  H. B o w m a n , .

Com plainant and A ppellant,
V On B ill, Etc.

and

W i l l i a m  M. B r o w n , et al.,
D efendants and Respondents.

R E P L Y  TO D E F E N D A N T S ’ B R IE F .

The defendants’ counsel has, inadvertently, of 
course, made some serious m istakes in his statem ent 
of fact, one or tw o of which m ight be deemed 
m aterial. They w ill be noticed very briefly. Upon 
page 2 counsel commences a series of citations from 
the testim ony by page and line. These are cited 
in such a w ay as to m ake them read as i f  they were 
all testified to by Bowm an. The first one begins 
in th is w a y : “ I t  appears from the testim ony of
Bowm an (P age 35, L. 35) that K eisler came to him 
and said,”  etc. That quotation is correct, but noth-
ing else that appears on the second and third pages 
of the brief is stated by Bowm an, and some of it 
is not testified to  by anybody. The other alleged 
quotations from  the testim ony on those pages are 
from the testim ony of Brow n and are d irectly  con-
tradicted by Bowman. Bow m an says on page 44,
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line 22, “ I did not know  Mr. B row n had an yth in g 
to do w ith  i t ; I  never knew  M r. B ro w n  in  con-
nection w ith  the case u n til M r. K e is le r  cam e to me 
with his trouble.”  On page 45 he is asked, “ D id n ’t 
you consult w ith  M r. B ro w n  about th is m atter?”  
The answ er is “ N o” ; and again , on the sam e page, 
he asserts he never had an y  dealin gs w ith  Mr. 
B row n.

M oreover, the b rie f does not accu rate ly  state 
B row n ’s testim ony. M r. B row n  does not say posi-
tiv e ly  th at the conversation w ith  K eisler, w hich he 
d etails  on pages 49 and 50, took p lace in the pres-
ence of Bow m an. H e says, (P a g e  49 a t the to p ), 
“ Subsequently, a few  d ays a fter, M r. K e is le r  and 
M r. Bow m an, /  th in k  it  was, cam e to m y office, i f  I 
rem em ber r ig h tly .”  A nd, a fte r  some observation by 
his counsel about the lapse o f time, lie says, “ And 
w anted to know , Mr. Bow m an w anted me to deed 
the p rop erty back h im self” ; etc. B u t  even Mr. 
B row n  does not assert th at his proposition  w as to 
deed it back in escrow. H e says, “ /  told  Mr. Bow -
man that J w ould deed the property hack to Mr. 
K eisler .”  T h e p oin t is th at Mr. B ow m an claim s, as 
w as am ply shown bv the testim ony quoted in the 
p rin cip al brief, th a t the first know ledge he had of 
an y claim  of escrow  w as a fte r  the death o f Mr. 
W hitehead in 1905.

There is no testim ony in the case to support the 
statem ent th at Bow m an had collected b ills  against 
K e is le r  for the purpose o f en forcin g  them or that 
he had been a bad frien d  to K eis ler  in an y way. 
There is not the slig h test evidence to ju s t ify  the 
statem ent ap p earin g  near the bottom  o f page 3 that 
“ the deed w as found in the safe  o f Mr. W hitehead
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as i t  was orig in ally  placed in an envelope marked 
‘held in escrow.’ ”  The evidence of P ayn e d istin ctly  
is th at it  w as placed in the envelope by him a t a 
subsequent period, which he could not fix by mem-
ory or by any memorandum. H e could locate it  
only by the appearance of his own handw riting. 
N or is there a  line of evidence anywhere to support 
the statem ent that a t  the tim e o f the sheriff’s sale, 
when Bow m an bought w hatever interest K eisler 
had in the property by public auction, he knew that 
this deed w as held in escrow. In fact, a ll the evi-
dence th at bears upon his know ledge a t  th at tim e 
tends to show th a t he had no such knowledge.

W ith  respect to the law , no further discussion is 
necessary than to point out th at on page 5 of the 
defendants’ brief he assumes to quote from  the 
opinion of C hief Justice B easley w ritten  in the case 
of O rdinary vs. Thatcher, 12 Y r . 403, and from  page 
410 of that report. This quotation contains tw o sen-
tences. The first is quoted from  page 410 o f that 
report w ith substantial, though not absolute, ac-
curacy. The next sentence put into the mouth of 
the C hief Justice not only does not occur on that 
page, but it docs not occur anywhere in the opinion. 
He has put into the mouth o f the la te  C h ief Justice 
Beasley, words which the la tter never uttered.

It is believed that the other cases cited in the 
defendants’ brief have been sufficiently commented 
upon.

E D W IN  B. G O O D E L L ,
O f Counsel.
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B e t w e e n

S a m u e l  H . - B o w m a n ,

C o m p ì’t a n d A p p e ll a n t, 

a n d
O n B ili c e t e. -
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back again , or get the p ro p e rty  back again  (pp. 
36 and 37). W hitehead  then intim ated th at there 
w ould be expense connected w ith  the business, and 
accepted a reta in er p aid  b y  B ow m an because 
K ie s le r  had no m oney, but paid  on K ie s le r ’s be-
h a lf, and g ave  the fo llo w in g  receip t fo r  the 
m o n e y:

“ R eceived from  M r. Sam uel H. Bowm an 
T w enty-five D ollars on account o f fees in case of 
Isa a c  K ie s le r  in  m atter connected w ith  estate of 
Jacob K ie s le r  and other m atters o f M r. Isaac 
K ie s le r .

F e b ru a ry  9, 1898;
J . W H I T E H E A D . ’ ’

(p. 37, 11. 15-20). A t  th at tim e M r. B row n  was 
M r. K ie s le r ’s counsel in certain  litigatio n  with 
the estate o f Jacob K ie s le r  and the deed 
w as given, according to his story, to secure, 
or to p ay, B ro w n ’s fees (p. 48,11. 1-25). Upon re-
quest from  M r. W hitehead, B row n  m ade his deed 
back to M r. K ie s le r  fo r  the sam e p ro p erty  (E x -
hibit C-4, p. 8 1), and delivered it  to M r. W hitehead 
(T est, o f B row n , p. 57,11.10-20 and T est, of Payne 
p. 6 1,1. 4 and p. 63,1. 34 to.p. 64,1. 2). M r. W hite- 
head showed th is deed to the com plainant, taking 
it  out of h is own sa fe  fo r  that purpose, and put-
tin g  it  back into his own safe  or into his desk after 
he had shown it  (T est. p. 37, 1. 34 to p. 38,1. 20). 
Subsequently, the com plainant, h avin g  obtained a 
judgm en t again st M r. K ie s le r , actin g under the 
sam e M r. W h iteh e a d ’s advice and instruction, bid 
in the p ro p erty  described in the deed, and other 
p ro p erty  a t public sale (T est. p. 40,11. 26 and 27). 
M r. W h iteh ead  received  the s h e r iff ’s deed, and 
kep t both deeds, unrecorded, until his death, which
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occurred n early  seven years la ter (T est. p. 46, 11. 
27-40). Then fo r  the first tim e the com plainant 
discovered th at he had not an y title  o f record, and 
he succeeded in obtaining the s h e r iff ’s deed and 
gettin g  it recorded, but w as m et b y  the claim  on 
b eh alf o f the defendant B row n as to the deed in 
suit, that it w as claim ed b y  B row n  to be held in 
escrow  (p. 46, 11. 1-6).

I t  is  p e rfe c tly  p lain  th at the a lleged  escrow  w as 
handed to W hitehead  and not to P ayn e who w as 
his p artn er. W h iteh e a d ’s possession o f it  in  his 
own p riv ate  safe  is evidence. B row n  says the de-
liv e ry  took p lace in  M r. W h iteh e a d ’s office (p. 57,
I. 19). H e a fte rw a rd s changes it  to “  W hitehead  
and P a y n e ’s office”  {idem ). H e is  u n w illin g to 
sw ear p o sitive ly  th a t W h iteh ead  and P a yn e  w ere 
together at the tim e the deed w as delivered  (p. 57,
II. 26, 27), and P ayn e, in his testim on y says (p. 
6 2 ,11 .13 -16 ):

‘ ‘ M r. B row n  executed the deed and 
brought it back to our offices and delivered 
it  to us and the deed has been in our safe  
ever sin ce.”

H e says under cross-exam ination th at he and 
Mr. W h iteh ead  had sep arate room s (p 62, 1. 38). 
H e fu rth e r says that w hen the deed w as p rep ared  
Mr. B row n  took it  into M r. W h iteh e a d ’s room  (p. 
63,11. 36-40). H e could not tell w hether he was in  
the room at that tim e or not (p. 64,1. 4). A n d  in 
lines 10-14 on the sam e p age he fu rth e r  s a y s :

“ I  could not sa y  w hether it w as delivered  
to M r. W h iteh ead  or to m e p e rs o n a lly ; w e 
a lw ays considered it  w as delivered  to both 
o f us, and we put it  in  the safe. ’ ’
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A fter  M r. W hiteh ea d ’s death  it w as shown to 
com plainant in a  ye llow  envelope w ith  the w ords 
m arked on the outside in M r. P a y n e ’s hand-
w ritin g  :

£ ‘ D ue from  B row n  to K ie s le r ; hold in es-
crow  b y  W hitehead  and P ayn e. M iss E lla  
Jacobus, 290 Sum m er A ven ue, c it y ”  (Test.
p. 61).

P ayn e states th at he put it into the yellow  en-
velope (p. 64, 11. 18 and 19). W hen he is ques-
tioned as to the tim e when he put it in, he argues 
from  the form  o f his h an d w ritin g as it  appears 
on the envelope th at “ m ust h ave been about that 
t im e 9 ’ ; but he adm its th at he could not locate the 
date sim ply b y  the looks o f his h an d w ritin g within 
a  w eek or a month. I t  is  p e rfe c tly  m an ifest that 
he could not locate it w ithin  a  ye ar , and w e there-
fo re  are w ithout the evidence o f an y contem por-
aneous w ritin g  or m em orand um , sta tin g  either 
the fa c t or the term s o f an y agreem ent in escrow.

L a w

T h e b ill is filed to obtain a  decree that th is deed 
should be surrendered to the com plainant to clear 
his title  o f record. I t  contains the a ltern ative 
p ra y e r  that i f  it  be found th at the deed w as never 
delivered  but w as held in escrow  un til some m oney 
should be p aid  to B row n, th at the sum  should be 
determ ined and the com plainant allow ed to re-
deem. T he C ourt found on the fo re g o in g  facts 
th a t the deed w as held in escrow  in th e  hands of 
M r. W h iteh ead  and th at to redeem  it  the com-
plain an t m ust p a y  the defendant $250 w ith  inter-
est from  1898 besides his taxed  costs and a counsel 
fee  o f $25; and a decree w as entered accordingly. 
F ro m  th at decree the com plainant appeals.
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P O IN T  ONE

The Court erred in  decreeing th a t th is  
deed was held in  escrow.

It is o f the v e ry  n ature o f an escrow  that the 
document should be held b y  a  stran ger. H ere it 
w as delivered  to the a ttorn ey o f the gran tee, who 
had been retain ed  b y  the gran tee and had under-
taken to get it.

I t  seems to be conceded b y  the learned V ic e  
Chancellor th at a  deed in  the hands o f the gran tee 

him self cannot be an escrow , but he thinks a  deed 
m ay be d elivered  to the g ra n te e ’s agent and still 
be shown b y  p arol evidence at an y  tim e a fte r-
w ards to be only an escrow.

U n til v e ry  recen tly  it  seems to  h ave been taken  
for gran ted  that the d e livery  o f a deed to an agent 
charged w ith  the d u ty  o f receiv in g  it, is equivalent 
to a  d e liv e ry  to  the p a rty  h im s e lf; a  conclusion 
which w ould  seem  to fo llow  n a tu ra lly  fro m  the 
relation o f p rin cip al and agent. Qui fa cit p er  
alium fa cit per se.

Thus in Ordinary v. Thacher, 12 V r ., 403, de-
cided in the Suprem e C ourt in  1879, C h ief Ju stice  
B easley  assum es, w ithout an y argum ent, th at it 
is im m aterial w hether the d e liv e ry  be to the 
grantee or to one who stands in such a  relation  to 
him in the tran saction  involved as to be d isquali-
fied to act fo r  the other p a rty . T h e case w as 
w hether a bond to the O rdinary  p laced in  the 
hands o f the S u rro gate , w ith  the a lleged  condi-
tion th at it  w as not to becom e effective  until an-
other su rety  should sign, w as v a lid  or not. T he 
learned C h ief Ju stice  d irects h is in q u iry  in the 
first instance sim ply to the question as to the leg a l
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status o f su rrogates in a ffa irs  o f th at kind. H e 
in q u ire s :

“ D oes he stand sufficiently aside o f the 
obligation, so as to be capable o f taking, for 
the benefit o f the sureties, the bond in es-
crow  ; or does he, in its  reception, rep re-
sent, sim pliciter, the obligee? C an this 
officer in such a m atter he the agent o f the 
surety, as \well as the agent o f the Surro-
gate-General\t”

F in d in g  that his relation  w as such that he could 
not represent both p arties, he finds th at the bond 
m ust be considered as delivered absolutely, upon 
the fa m ilia r  p rin cip les a lrea d y  cited.

B e fo re  proceeding to discuss the argum ent or 
th eory upon w hich the V ice  C han cellor has decid-
ed th at there w as nothing inconsistent in M r. 
W h iteh e a d ’s actin g in relation  to this deed as the 
agent or attorn ey  fo r  both p arties  to it, I  wish, to 
call attention to the rem arks o f the late  C h ief 
J u stice  in the above decision on p age 410, upon the 
reason fo r  the rule and th e danger to be ap p re-
hended from  an y la x ity  in its  application. H e 
s a y s :

“ T he law  reason ably p rovid es th at the 
instrum ent delivered  shall be conclusive, 
w ith  respect to its  contents, as to the inten-
tion  o f the p arties  to i t ;  and in the same 
m anner, and in v iew  o f the sam e considera-
tions, the act o f d eliverin g  the instrum ent 
should be equ ally  conclusive. T h e  danger 
to be apprehended from  fra u d  and fa lse  
sw earing, as w ell as from  the in firm ity o f 
hum an m em ory, w ould be as g re at in  the 
one case a s .in  the o th er.”
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B u t the learned V ice  C hancellor sw eeps asifle 
the au th o rity  o f th is case because, as he conceives 
it, it has no application  except to a case w here the 
agent is a  public officer w hose duties are  defined • 
b y  law . T h ere is  nothing in the opinion o f the 
C h ief Ju stice  w hich w ould indicate th at an y such 
distinction w as in his mind, nor does it ap pear 
w hy the distinction  creates an y va lid  d ifference 
in the application  o f the principle. H ow ever, there 
are other authorities outside o f the S ta te  o f N ew  
J e rse y  equally  applicable and a p p ly in g  to p riv ate  
agents. Som e o f these a r e :

H ubbard  vs. G reeley, 84 Me., 340, 17
L . R . A ., 511.

W o rra ll vs. Munn, 5 N. Y ., 229, 55 Am . 
Dec., 330.

D uncan vs. Pope, 47 Ga., 445.

The V ice  C hancellor m akes no com m ents upon 
any o f these cases, but finds as a  fa c t th at the 
deed w as to be held in  escrow  upon the condition 
which the defendant alleges, and he adm its all 
the evidence and finds in  fa v o r  o f the defendant 
upon th is broad ground, w hich he states in a  single 
sentence at the bottom  o f p a g e  69:

“ I  can see nothing antagonistic to Mr.
K ie s le r ’ s in terest in  the action o f M r.
W hitehead.”

W e contend that th is is not the question h ere; 
that it w ould not be possible at th is date to de-
term ine w hether or not the tran saction  as outlined 
b y  the defendant B ro w n  w a s or w as not an tagon is-
tic to M r. K ie s le r ’s in terests, because w e are not 
in possession o f fa cts  enough to enable us to de-
term ine the question; nor has there been an y a t-
tem pt m ade in this case to fram e an issue which
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in volves such a question nor has there been an y at-
tem pt to produce evidence to enable the C ourt to 
an sw er it. H ow ever, th e V ice  C hancellor justi- 

*  ties his th eo ry  th at th is is  the rea l cru x o f the 
question b y a quotation from  10 R. C. L ., 631, 
w hich quotation  he nfakes an attem pt to support 
b y  the citation  o f one case only, n a m e ly : W atkins  
vs. N ash, L . R., 20 E q., 262, w here he says it is 
held th at

4 4 the d e livery  to the solicitor o f the grantee 
o f an instrum ent executed b y  the gran tor 
w ill not convert the instrum ent from  an es-
crow  into a deed, provided  the d e live ry  is 
o f a ch aracter n eg a tiv in g  its  being a d eliv-
e ry  to the g ra n te e ”  (p. 70).

So fa r  as the a u th o rity  cited b y  the V ice  C han-
cellor is concerned it  does not hold w h at the V ice 
C hancellor states it does, thus lead in g to the sus-
picion th at he did not read  it. T he instrum ent in 
th at case w as a deed o f release from  a m ortgage. 
T he m o rtg a g o r ’s solicitor had asked the m ort-
gagee to have it  in  readiness as the m ortgago r w as 
about to p ay  the m ortgage. T h e m ortgagee com-
plied  w ith  the request but it w as n ecessary  that 
the instrum ent should be taken to London to be 
stam ped. T h e  solicitor undertook to be his erran d 
boy fo r  th at purpose, w hereupon the m ortgagee 
delivered  to him  the instrum ent being careful to 
take back a w ritten receip't explaining the purpose  
fo r  w hich it w as taken. T he so licitor took the 
instrum ent to London, procured it  to be stam ped, 
brough t it  back and handed it back to the m ort-
gagee. Som e y e ars  a fte rw a rd s it tran sp ired  t h a t . 
the so licitor had, subsequently to th is date, re-
ceived the m oney to p a y  the m ortgage and had 
converted it  to his own use and an attem pt w as
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m ade on b eh alf o f the m ortgago r to m ake out that 
en trustin g the deed to his solicitor to take it  to 
London to be stam ped, constituted an absolute 
delivery.

T h is case th erefo re  is not in point fo r  tw o rea -
sons. F irs t, because the purpose fo r  w hich the 
deed w as entrusted to the keeping o f the solicitor 
w as ca re fu lly  expressed  in  w ritin g  and b y  no 
m eans le ft  to be decided b y  the m em ory o f p a r-
ticipan ts or onlookers. A n d , secondly, because it 
w as not an escrow . T he deed w a s  not handed over 
to be delivered  to the other p a rty  upon conditions, 
but it w as p ut in his hands in an incom plete state, 
fo r  a specific purpose and then to be returned. 
T his w as not a  d elivery, either absolute or condi-
tional.

T he only other au th o rity  fo r  h is doctrine w hich 
the V ice  C hancellor cites is  a statem ent b y  the 
text w rite r  o f R u lin g  C ase L a w  as fo llow s (10
R. C. L ., 6 3 1):

‘ 1 I t  has now  becom e the settled ru le that 
i f  the a g e n t’s or a tto rn e y ’s relation  to  his 
p rin cip al is  such th at h is actin g  as cusr- 

t tod ian  o f the deed or p ap er is  not amtagq- 
n istic  to his p rin cip a l's  in terests  and the 
p ap er w as put into his hands not as a de-
liv e ry , but a s  an escrow , such gen eral agent 
or a tto rn ey  o f the gran tee, p ayee o r  obligee 
o f an instrum ent is not in cap acitated  from  
actin g  as d ep o sitary  of the instrum ent, but 
becom es the agent o f both p arties  fo r  the 
purposes o f the escrow . ’ ’

T he w ords I  h ave ita licized  above are id en tical 
w ith  th e w ords adopted b y  the V ic e  Chancellor. 
D oes th a t lan guage, taken in  the sense in  w hich  
he has em ployed it, co rrectly  express the ru le

New Jersey State Library



10

which, accord ing to the text w riter, “ has now be-
come settle d ’ ’ I T he answ er m ust be found by 
in terp retin g  the lan guage used b y  the author in 
the ligh t, first, o f the settled rules o f agency, and 
second, o f the auth orities which he cites to sustain 
his text.

B u t we feel th at this exam ination w ould have 
been u n necessary i f  the V ice  C hancellor had read 
the v e ry  n ext sentence to the one he quotes, and 
w hich reads as fo llo w s :

“ In  order to d isq u a lify  the agent from  
being the d ep o sitary  o f a deed, the agency 
m ust include the very m atter o f obtaining 
the conveyance fo r  the g ra n tee.”

S u rely , and th a t it did, in  the case a t bar.

1. B ea d in g  the above lan gu age in the ligh t of 
settled prin cip les o f agency, how  is it  to be in-
terp reted ? T he situation  arises, when the a g e n t’s 
or attorn ey ’s relation to his principal is such that 
his ‘ ‘ actin g  as a custodian ”  o f an escrow, i. e., act-
ing as the agent o f both parties , is not “ antago-
n istic  to his p rin c ip a l’s in te re st.”  W hen th at hap-
pens, the agent is not “ in cap acitated  fro m  acting 
as a d e p o sita ry ”  o f the instrum ent.

T h is  aspect o f the question resolves itse lf, there-
fore , into t h is : W hen m ay the agent o f one p a rty  
undertake to act also fo r  the other p a rty ?  C le arly  
not w h ere the m atter is one fo r  negotiation, and 
w hat one p a rty  gain s in the b argain , the other 
loses. T here, the in terests are an tagonistic, arid 
th at w as p recise ly  the case as betw een B ro w n  and 
K e is le r . The latter, an old m an, and an ignorant 
one, had signed a p ap er to his law yer, and did not 
know  w h at it w as. H e em ployed W hitehead  to 
find out fo r  him  and when he found ont, he w anted 
it  back. P rim a  facie  he w as entitled to have it 
back, because a deed from  client to la w ye r is
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rpresumed  to be u n fair. In  arra n g in g  to get th is 
deed back, W hitehead  w as “ in ca p a cita ted ”  from  
actin g fo r  the other side in an y ca p a city  w h atever. 
I t  w as “ an tagon istic  to  his em p lo y er’s in te re s t”  
that he should becom e B ro w n ’s agent, even though 
the bargain , as B row n  now  states it, may h ave 
been a fa ir  one. The question o f the fa irn ess  o f 
the b arga in  w as not in issue and w as not tried. 
W hitehead  w as em ployed to get a deed. H e w as 
in capacitated , by the law o f agency, to accept an 
escrow.

2. U pon exam ination o f the au th orities cited b y  
the tex t w rite r  to sustain  his te x t the sam e result 
is reached. T hese auth orities a r e :

A sh fo rd  vs. P re w itt, 102 A la ., 264, 48 
A . S. R ., 37.

D ixon vs. B ris to l S a v in g s B ank, 102 
Ga., 461, 66 A . S. R ., 193.

J. I. C ase T h resh in g  M achine Co. vs. 
B arn es, 133 K y ., 3 2 1 ,1 9  A nn. Cases, 
246.

N o t e s : 130 A . S. R ., 925; 5 L . R . A., 
697; 12 L . R . A ., 175 ; and 19 Ann. 
Cas. 251.

In  A sh fo rd  vs. P rew itt, the d e live ry  o f the deed 
in question w as p a rt  o f a tran saction  in com pro-
m ise o f a litigatio n . T h e com prom ise agreem ent 
w as ca re fu lly  reduced to w ritin g  b y  the attorn eys 
fo r  the respective p arties, signed, and, in  accord-
ance w ith  its  term s, a deed w as delivered  to one 
o f th e attorn eys, accom panied by this w ritten  stip -
ulation  as to the conditions and term s o f its  

delivery.

D ixon vs. B r is to l S a v in g s  B an k, 102 
Ga., 461, 66 A . S. R ., 193.
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In  this case there is nothing in the rep ort to 
show that the a ttorn ey who acted as d epositary 
had been actin g fo r  either p a rty  in th is con-
nection, before being asked to hold the deed. B oth  
p arties  called on him, and he seems to have acted 
fo r  both, ah initio.

J. I. C ase T h resh in g  M achine Co. vs. 
B arn es, 133 K y ., 321, 19 A nn. Cas., 
246.

T h is w as w here the selling agent persuaded a 
farm e r to sign a contract and note fo r  a th resh -

i n g  m achine b y  p rom isin g  him  th at he w ould not 
d eliver the p apers to his p rin cip al u n til the de-
fendant should test the m achine, the n ext day, and 
i f  it  w as not as represented, the p apers should be 
returned to him. B u t, b efore the test could be 
m ade he had handed the p apers to his principal. 
The C om pany sued on this, note, and, the ju r y  
h avin g found in the d efen d an t’s fa v o r  on the facts, 
the verd ict w as allow ed to stand.

T h is is  one o f a p re tty  la rg e  class o f cases. 
A lth ou gh  the ju d ge who read  the opinion says 
that, i f  the note had been delivered to the p la in tiff  
by the m aker, he could not have set up th is de-
fense, and puts the decision upon the ground th at 
the agent m ight hold the note in escrow , I  cannot 
believe th is is  the tru e ground upon w hich to rest 
the decision. In  some o f the cases o f a sim ilar 
n ature, as in M a cF  arland vs. Sy kes, 54 Conn., 250, 
the note was delivered  to the payee, but the condi-
tion, w hich w as undisputed, w as enforced. I t  is  
m aterial, in  all these note cases, th at no righ ts o f 
th ird  p arties  have intervened. T h e  threshing 
m achine case, like all o f its  class, w a s re a lly  a case 
o f fra u d  and deceit. No technical rule w ill be 
allow ed to perm it a m an to be cozened. A n d  the
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question o f agency has, as I  conceive, nothing to 
do w ith  it. A n d  it is w ell established in N ew  Y o rk , 
and in some other states, th at a  docum ent not 
under seal m ay be d elivered  to the p a rty , him self, 
under conditions w hich w ill be enforced, i f  proved, 
and righ ts o f th ird  p a rtie s  h ave not intervened.

.S e e :
B enton vs. M artin , 52 N. Y ., 570.

N ote in 130 A . S. R., 925. T h is  reads as fo l-
low s : .

“ A  deed cannot be delivered  in escrow  
to  the agent or attorn ey  o f the gran to r, nor 
to the agent or attorn ey o f the g ra n te e .”

Then fo llow s a  p a ra g ra p h  to the effect th a t a re -
leasor m ay m ake the agent o f the releasee h is own 
agent to hold the deed or release as an escrow , 
provided  he there and then constitutes him  his 
own agent fo r  the purpose o f holding and retu rn -
in g  to him  the paper in  case o f the non-perform -
ance o f the condition, in  a case w here the deposi-
ta r y  can accept the tru st w ithout violating a duty  
owed to dither party. W e then find th is state-
ment :

“ T he d e live ry  o f a  deed to an agen t or 
a tto rn ey  o f the gran tee em ployed to  obtain 
possession  o f the instrum ent, or to m ake 
the purchase fo r  the gran tee, is tantam ount 
to d e livery  to the g ra n tee ; provided the  
agency includes the very m atter o f obtain-
ing the  conveyance fo r  the g ra n te e ; but 

1 w h ile  th is ru le applies w here the d e live ry  
is  m ade to the agent o f the gran tee as such 
agent, it has no application  to a  tran saction , 
in  the nature o f an escrow , w here the de-
p o sita ry  is, though an agent or attorn ey  o f 

! the grantee, yet not an agent to procure the
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conveyance, and the d e live ry  is to him  as 
the agent o f both p a rtie s .’ ’
N ote  5 L . R . A ., 696.

T w o cases only are cited in this note. I t  con-
tain s a statem ent th at a  deed m ay be delivered  as 
an escrow  to an attorn ey  actin g fo r  all the parties  
and the case cited (M illership  vs. B rooks, 5 H url, 
and N. 797), w as a case o f th at kind, the attorney 
h avin g  been em ployed b y  both p a rties  to prepare 
the agreem ent and represented one no m ore than 
the other. The ind enture delivered, m oreover, 
w as incom plete in fo rm  and th ereby distinguished 
from  the cases which w e are in terested  in. The 
other case is Souverhye vs. A rd en , 1  Johns. Ch., 
240.

T h is case upon exam ination is found to ap ply 
to an absolute d elivery, and is not a t a ll pertinent 
to an escrow  nor is  it apropos to the rest o f the 
note.

N ote, 12 L . R . A ., 175.

T h e only th in g  in point in th is note is  the fo l-
low in g :

“ A  rea l estate agen t is  not n ecessarily  
in cap acitated  b y  his agen cy from  actin g as 
the custodian o f an escrow  betw een his 
p rin cip al and the p u rch a se r.”

T he citation  is  “ M cLaughlin  vs, W heeler  (S. 
D ak.), Jan. 30,1891, see Cin. W . and Z .  R . R . Co., 
vs. l l i f ,  13 Ohio St., 254.”

T he Z a n esv ille  R . R . Co. vs. l l i f  case  is a  strong 
au th o rity  fo r  the old doctrine. The instrum ent in 
the case w as delivered  to the agent o f the ra ilroad  
com pany em ployed to obtain deeds fo r  righ ts of 
w ay. The instrum ent delivered  to him  w as incom -
plete upon its  face and could not be effective  in
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d e livery, but the C ourt (B rin kerh o ff, J .) , says in 
his decision:

“ T h ere can be no doubt accord in g to the 
uniform  current o f au th o rity  that, i f  in 
this case the instrum ent o f re lease  had 
been as a  com pleted instrum ent d eliv-
ered 'to C arro ll, sim ply as the agen t 
o f the com pany to p rocu re the righ t 
of w ay, although the d e livery  m ay have 
been accom panied b y  the v erb a l stip -
ulation  th at the instrum ent should not oper-
ate as a release until and unless certain  con-
ditions w ere first perform ed, the release 
w ould h ave been o p erative  accord in g to its  
term s and the ve rb a l stipu lations w ith  re-
spect to its  operation  a fte r  d e live ry  w ould 
have am ounted to nothing. ’ ’

M cLaughlin  vs. W heeler , the other case quoted 
in the aforem entioned note, w ill be found in 1 S. 
D ak., 497, 47 N. W ., 816. T h ere a b roker w as su-
in g  the ven dor o f rea l estate fo r  h is com m issions. 
T he vendor set up as one o f the defenses th at the 
broker had agreed  w ith  the p urch aser to take a 
deposit o f a thousand d ollars and hold it  unti,l 
the seller should put the deed into his hands, w hich 
deed he w ould then hold fo r  the seller u n til he 
got the balance o f the purchase m oney. T h e C ourt 
held th at the m aking o f th is agreem ent w as not 
a  v io lation  of his duty. N o question as to  the v a -
lid ity  or effect o f the deed so to be p laced in  his 
hands w as raised. T he question w as w h o lly  be-
tw een p rin cip a l and agent, and the decision rested  
upon the character o f his em ploym ent and the u s-
ual course o f conducting such business in S o u th  
D akota.

T he last note cited is to be found in  19 A n n .
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Cas.. a t p age 250. T h is note, a fte r  statin g  w hat 
it  calls the “ ancient ru le ,”  w hich is  the rule we 
contend fo r  here, and citin g  num erous authorities 
m  support o f  it, proceeds (p. 251, colum n 1) as 
fo llo w s :

‘ A n  exception to the rule w as establish-
ed b y  e a rly  decisions in severa l states, it 
being held that, i f  the instrum ent w as not 
one under seal, it m ight be delivered in 
escrow  to the agent o f the person to be 
benefited b y  a  d elivery. ’ ’

A fte r  th is dictum , w hich is not esp ecia lly  im -
p ortan t here, it cites, am ong other cases, W orrall 
vs. M unn, 5 N. Y ., 299. B u t W orrall vs. M u m , 
w as a case w here the so-called “ ancient ru le ”  was 
s tr ic tly  enforced. I t  also cites H a m ick le  vs. New  
Y o rk  L ife  Insurance Co., I l l  N. Y ., 290, 18 N. E., 
632, 2 L . R. A ., 150. In  th at case the action w as 
to recover certain  policies w hich had been su rren -
dered b y  the p la in tiff  to the insurance com p an y’s 
agent in exchange fo r  a new  policy, upon the un-
d erstan d in g expressed in w riting  that, unless the 
agent procured  su rren d er valu es sa tis fa c to ry  to 
the p la in tiff, th e  old policies w ere to rem ain in 
force  and the new  p olicy  w as to be cancelled. 
T w o fa c ts  take this case en tire ly  out o f the rule. 
One is  that the old policies could not be cancelled 
b y  th eir m ere d e live ry  to the agent o f another 
com pany, and the other is  th at the w hole agree-
ment w as reduced to w ritin g . W e are not con-
cerned w ith  an y  case w here a  deed is  m ade and 
delivered  p u rsu an t to a  w ritten  agreem ent ex-
p ressin g  the fu ll contract and d elivered  a t the 
sam e time. T he note fu rth e r re lies  upon M urray  
vs. K im ba ll Co., 10 Ind. A p p eals, 188; 37 N. E ., 
736. T h is w as the case o f a p rom issory  note, and



17

it  w as squ arely  held that the note could not he 
delivered  in escrow  to the a ttorn ey em ployed b y  
the p ayee to collect the debt fo r  w hich the note  
iwas given.

W e h ave thus m ade an exam ination o f a ll the 
au th o rities cited b y  the text w rite r  and th ey show 
con clusively th at the learned V ic e  Chancellor has 
not co rrectly  in terp reted  the m eaning o f the p a ss-
age w hich he cites. W e have found th at in  e v e ry  
case w here the a tto rn ey  o r agent holding the a l-
leged  escrow  had been em ployed b y  the gran tee to 
represent him  in the tran saction  w hich resulted  
in g iv in g  the conveyance, he w as incapacitated  b y  
his duties as  agent to  m ake h im self the agent o f 
the other p a rty , so f a r  as to agree  to  hold the deed 
in escrow . D e liv e ry  to him  has a lw ays been equiv-
alent to d e live ry  to the grantee. W e h ave  found 
th at w here the d ep o sitary  w as a gen eral agent, 
and the nature o f his duties  d id  not preclude him  
from  actin g fo r  the other p a rty  in th is m atter, 
th at is, w here the nature o f his em ploym ent w as 
such th at it w as not “ an tagon istic  to his p rin -
c ip a l’s in te re sts”  th at he should undertake to act 
fo r  the other p a rty , then he m ight accept a  deed 

in escrow.
In  other w ords, the antagonism  to his p rin ci-

p a l ’s in terest, or the w an t o f it, is  not to be de-
term ined b y  considering w h eth er the tran saction  
itse lf, as conducted, w as or w as not to h is p rin -
c ip a l’s in te r e s t; but w hether or not he stood ‘ ‘ su f-
ficiently asid e o f the o b lig a tio n ”  so as to be cap a-
ble of tak in g, fo r  the benefit o f the other p a rty , the 
deed in escrow , or w hether he, in its  reception  rep-
resented sim pliciter  the grantee. T h e V ice  C han-
cellor has ap p aren tly  endeavored to put h im self in 
the p lace o f the p a rtie s  then acting, ta k in g  his 
fa c ts  w h o lly  fro m  the testim ony o f the defendant

\
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B row n, and h avin g  decided that, snch being the 
fa cts  he w ould have advised K ie s le r  to h ave the 
deed p laced in escrow , therefore  it w as not an-
tag o n istic  to K ie s le r ’s in terests that it  should be 
done. W e subm it th at the law  does not impose 
upon the C ourts in such connection an y such im-
possible function.

B u t there is a  second reason w h y a d e livery  to 
a p a rty  or his agent, accom panied b y  a verb al stip-
ulation  only, cannot be an escrow . I t  is not m erely 
because the agent is in capacitated  from  a ctin g  fo r 
the other p a rty , it is because the instrum ent in 
the hands o f the gran tee o r his agent has a  lan-
gu age o f its  own, which th ird  p arties  are entitled 
to accept as  final. A s  the C h ief Justice  pointed out 
so stro n gly  in Ordinary vs. Thacker, in  the lan-
gu age h eretofore quoted, the act o f d e liverin g  the 
instrum ent should be eq u ally  conclusive w ith  the 
w ord in g o f the instrum ent. The com plainant here 
saw  the deed in the hands o f the m an who, as he 
knew, had been em ployed b y  K ie s le r  to obtain it. 
H e w as to ld  the deed had been delivered. H e had 
the rig h t to re ly  upon it. H e purchased the prop-
e rty  upon the fa ith  o f it, and the p roposition  now 
is to contradict the effect o f the deed b y  oral tes-
tim ony o f an interested  p a rty , supported b y  one 
who w as a m ere onlooker, n e a rly  tw en ty  y e a rs  
a fte r  the event.

The u tter im p rob ab ility  o f B ro w n ’s sto ry  w ill 
be passed by. H ere w ere tw o la w ye rs  d ealin g  to-
geth er and, accord in g to B ro w n ’s account, he w as 
attem ptin g to turn  w h at had been, in  the first 
instance, an absolute deed to h im self into a  m ort-
g a g e , b y  g iv in g  back a  deed absolute in form , at-
tach in g  to it  an oral agreem ent w hich essen tially  
changed its  nature. B oth  m ust have know n b y  ex-
perience the danger o f such a  loose arrangem ent,
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and both must have been presumed to know the 
law relating to the delivery of an escrow to the 
party or his agent.

It is hard to believe that if Mr. Whitehead could 
be heard he would admit that he had made so un-
lawyerlike an arrangement. This, however, is 
merely incidental to the point, which is that oral 
evidence ought not to be admitted to contradict 
and annul the effect of a deed, perfect in form, 
and handed over to the agent appointed to re-
ceive it for the grantee, and made use of by that 
agent to induce another to purchase the property.

P O IN T  T W O

M r. K iesler was prim a facie  en titled  to  
have an absolute deed made b ack  to him .

According to Brown’s story Mr. Kiesler had 
made this deed to him to pay* or to secure, he 
does not seem to be clear which, his fees as coun-
sel, which he now states were placed at 
$250. He makes no attempt to justify his 
charge in detail. In his direct testimony 
he mentions in a casual way (p. 48, 1.
20), that he, Kiesler, “ recognized that I  had 
brought suits for him and done a great deal of 
work.9 ’ On cross-examinatioii he is unprepared 
with any bill of particulars and can only state 
generally that he had been engaged for him more 
or less from 1890 until the date of the deed, but the 
the only two matters; he can mention are a suit 
brought by Mr. Kiesler against his brother s es-
tate and raising some money for him on a mort-
gage. He remembers he brought an action for him, 
but does not remember the result (p. 52). He re-
member that he raised some money for him, but
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does not seem to be sure when nor upon what 
secu rity  (p. 54). H e g ives no evidence which 
would ju s t ify  an y C ourt in p assin g  upon the 
am ount o f his bill, and he eviden tly  relies w holly 
uon w hat he says w as the agreem ent, nam elv 
that it should be $250.

B u t it  is settled that

“ when the relation  o f so licito r and client 
exists and a  secu rity  is taken b y  the solici-
to r fro m  his client, the presum ption is that 
the tran saction  is  u n fa ir, and the onus of 
p ro v in g  its  fa irn ess  is  upon the so lic ito r.”

T h is  quotation is from  M r. Ju stice  S h erw o od ’s 
lecture on p rofession al ethics, quoted w ith  ap-
p ro v a l b y  C hancellor G reen in B row n v. BulJcley 
1  M cC arter, 451, at p a g e  458. T h is case is cited 
w ith  ap p ro va l b y  the C o u rt o f E r r o r s  and A ppeals 
m  Lynde v. Lynde, 19 D ick Ch., 736, a t p age 750 
and also b y  D ixon, J ., speaking fo r  the C ourt of 
E rro rs  and A p p ea ls  in P o rter  v. B erg en , 54 Eq., 
405. See also decision b y  C h ief Justice  B easley  
m  Schom p v. Sckenck, 1 1  V r ., 195, a t p age 200.

The deed to B row n  w as not n ecessarily  fraud u -
lent, but th e burden o f su stain in g the ju stice  of 
his ch arge rested  upon the defendant B row n, and 
the agreem ent betw een him and K ie sle r , i f  there 
w as one at all, w a s  subject to the scru tin y o f the 
Court. No attem pt w as m ade to take up the bur-
den, and the learned V ice  C hancellor who decided 
the case p ays no attention to this question in his 
opinion. H e is  quite contented to find th at $250 
w as a ju st charge w ithout m aking the slightest 
in vestigation  o f the question.

B u t w e subm it th at th is prin cip le has a  v e ry  im-
portan t b earin g  upon the question which the V ice 
C hancellor has assum ed to determ ine, nam ely, 
w hether or not it w as consistent w ith  the interests
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of M r. K ie s le r  th at his counsel should enter into 
the stipu lation  which the defendant B ro w n  sets up. 
The V ice Chancellor could not know th is w ithout 
first determ ining w hether the aUeged agreem ent 
was a fa ir  one.

P O IN T  T H R E E

R ig h ts  o f th ird  parties, acquired upon the  
fa ith  of th is deed, tak e precedence over the  
righ ts of the defendant, Brow n.

, B row n  m ade a deed, absolute on its  face, and 
, delivered  it  to W hitehead, the attorn ey  o f the 
grantee. I f  his sto ry  be true, he m ade W h iteh ead  
his a ttorn ey  also, and is  bound b y  his statem ents 
as to the term s of the d elivery. W h iteh ead  took 
the deed out o f his safe  and showed it  to com plain-
ant, and told  him  he could sa fe ly  b id  in the p rop -
erty. T he situation  w as such as to presuppose 
a  d e livery, and B ow m an w as in  the sam e situation  
as i f  he had seen it  on the record.

H e cannot now be d eprived  o f h is p ro p e rty  b y  
oral testim ony th at the deed w as not a deed.

P O IN T  F O U R T H

The decree should he reversed and a  de-
cree made th a t the defen dant P ayn e deliver  
the deed to the com plainant.

E D W IN  B . G O O D E L L , 
O f Counsel w ith  the Com plainant.








