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New Jersey Court of Errors
and Appeals

Bill of Complaint
(Filed June 22, 1915)
IN CHANCERY OF NEW JERSEY

To his Honor Edwin Robert Walker, Chancellor
of New Jersey:

Humbly complaining shows unto your Honor,
your orator Samuel H. Bowman, of the Borough
of Caldwell, in the County of Essex and State of
New Jersey, that on or about the third day of
December, eighteen hundred and ninety-eight,
your orator bid for and purchased at public ven-
due, held by Henry M. Doremus, then sheriff of
the County of Essex, at the court house in the
City of Newark, in said county, certain lands and
premises in the township of North Caldwell, in
said county, bounded and described as follows:

The first lot being a part of the real estate
formerly of Josiah Francisco, deceased, bounded
as follows: on the east by lands formerly of Jona-
than Beach deceased, on the north by the same
lands, on the west by lands of Cornelius Courter
and on the south by lands of Josiah Vanness, con-
taining ten acres, more or less.

The second lot beginning on the southeast cor-
ner of Henry Courter’s lot on the line of Peter
and John Francisco; thence on the line of the said 40
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Bill of Complaint

Henry Courier's land north 42 degrees 30 min-
utes east 33 chains and 35 links to the line of Ste-
phen J. Gould; thence on his line the whole dis-
tance of the north end of said lot; thence bound-
ing on the east on line of Calvin and Peter Fran-
cisco, Josiah Yanness, Henry Courier and Jef-
ferson Vanness, and bounding on the south on
line of Peter and John Francisco to the place of
beginning containing nine acres, be the same more
or less.

Third lot; Beginning on the northeast corner of
the lot hereby intended to be conveyed and ad-
joining land now or formerly of John C. Bush;
thence along the same south 25% degrees east 5
chains 64 links; thence south 64 degrees 15 min-
utes east 26 chains 60 links to land sold by John
Munn and others, commissioners, to Rynier Van-
"Ness’ lands: thence along his line north 25 3/4
degrees, east 5 chains 64 links; thence north 64 de-
grees 15 minutes west 26 chains 60 links to the
place of beginning, containing 15 acres. Being
the same premises conveyed to the said John
Bowden by John Munn and others, commission-
ers, by deed recorded in Book A 27 of deeds for
Essex County on pages 361 &c.

4th lot: Beginning in line of lands of Cornelius
Speer; thence (1) north 43 degrees west 96 chains
to the line of lands of Isaac Kent, dec’d; thence
along the same north 47 degrees east 1 chain 46
links; thence south 43 degrees east 96 chains 50
links to the aforesaid Speer’s line; thence along
the same south 65 degrees west 1 chain 51 links
to the place of beginning. Containing 14 acres
and 14/100ths of an acre with the appurtenances.
Being the same premises conveyed to said Kies-
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Bill of Complaint

ler by Stephen J. Gould et al Exrs. by deed dated
March 1,1855 and recorded in Book V 10 of Deeds
for Essex County on page 443 &c.

And your orator further shows that thereafter
the said Henry M. Doremus, sheriff as aforesaid,
made and delivered his deed of conveyance bear-
ing date on said December 3, 1898, whereby he
conveyed to your orator and to his heirs and as-
signs, all the right, title and interest one Isaac
Kiesler had in the said lands and piemises as
above described, and which deed having been duly
acknowledged and proved, according to law, was
recorded in the office of the Register of the County
of Essex on the eighteenth day of April, 1905, in
Book M-38 at page 410.

And your orator further shows that he entered
into possession of the said lands and premises
under said deed and has ever since been, and still
is in possession of the said premises under a claim
of right, claiming to be the owner thereof, and
that hitherto his title to and possession thereof,
and his full and absolute ownership therein in
his own right, in fee simple, has never been ques-
tioned except as hereinafter shown.

And your orator further shows that before the
said sheriff’s sale and in or about the month of
February, 1898, the said Isaac Kiesler made his
certain deed of conveyance bearing date on said
day, which deed purported to convey to one Will-
iam M. Brown of the City of Newark, in the
County of Essex aforesaid, all and singular the
first three parcels above described for the nominal
consideration of One Dollar. The deed after be-
ing acknowledged was recorded in the Office of the
Register of the County of Essex on the fourth

20

30

40



jq

20

30

40

4

Bill of Complaint

day of February, 1898, in Book I 31 at page 178,
and that thereafter and at exactly what date your
orator is ignorant the said William M. Brown
made, executed and delivered to John W. White-
head, of the City of Newark, then a counsellor at
law of the Supreme Court of this State, engaged
in the practice of law in the said City of Newark,
and acting as counsel for the said Isaac Kiesler,
his deed of conveyance whereby he re-conveyed
all and singular the premises described in the said
deed, bearing date February 4, 1898, to the said
Isaac Kiesler.

And your orator further shows that the said
deed re-conveying the said premises was made
and delivered by said William M. Brown and re-
ceived by the said John W. Whitehead, as at-
torney for the said Isaac Kiesler, before the said
lands were levied upon and sold by the said
Henry M. Doremus, sheriff, as hereinbefore set
forth, and that at the time of the said sale by the
sheriff the said Isaac Kiesler was seized of an
absolute indefeasible estate in fee simple of all the
said lands and premises, which title and estate
were by virtue of the proceedings and sale here-
inbefore set forth transferred to and became
vested in your orator.

And your orator further shows that the said
deed made and delivered by said William M.
Brown to the said John W. Whitehead was not
recorded but was retained by said John W. White-
head in his office, but your orator was in-
formed by the said John W. Whitehead
and believes, and therefore alleges that the
delivery of the said deed to him was an absolute
delivery and that it was the intent and purpose
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of the said John W. Whitehead, acting for the
said Isaac Kiesler, to record the same, and that
the said John "W. *“hitehead stated and repeated
to your orator before your orator purchased the
said lands and premises at the sheriff’s sale, that
he had said deed in his possession subject to be
recorded, and that it was his intention to record
the same, and he thereupon informed your orator
that it was safe for him to bid in the premises and
that he would acquire a good and valid title
thereto by the said sale, and that he, the said
John W. Whitehead, would forthwith record the
said deed, so that your orator’s title should be
made perfect of record.

And your orator farther shows that for some
reason unknown to your orator the said John W.
Whitehead neglected to record the said deed dur-
ing his lifetime and same was, after his death,
found in his safe by one Frederick M. Payne, a
counsellor-at-law, of the City of Newark, who was
then a clerk or a partner of the said John W.
Whitehead, and was retained by the said Fred-
erick M. Payne in his possession, and has ever
since been retained by him and is now in his pos-
session. That your orator has frequently asked
the said Frederick M. Payne to give up and sur-
render the said deed to your orator as the legal
and equitable owner of the said premises and en-
titled thereto, to the end that the same might be
recorded, and that your orator might hold the
same as a muniment of title, but the said Fred-
erick M. Payne has refused so to do, stating that
the said William M. Brown asserted some right,
title or interest in the said deed or in the said
lands and premises described therein adverse to
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the interest of your orator therein, and further
stating that the said deed had been handed to
him, the said Frederick M. Payne “in escrow”
and has exhibited marks or writings upon the en-
velope containing the said deed in hand-writing
of the said Frederick M. Payne, purporting to
show that the said deed was held in escrow, but
why the said deed was held in escrow or upon
what terms or upon what conditoins the said deed
was to be delivered, if any, the said Frederick
M. Payne does not disclose, nor does he exhibit
any writing signed by the said Isaac Kiesler or
by the said John W. Whitehead -or by any other
person, purporting to have authority to represent
the said John W. Whitehead or the said William
M. Brown or to have any authority to state any
terms or conditions, or any agreement of the said
Isaac Kiesler or the said William M. Brown,
whereby the said William M. Brown could claim
or assert any right, title or interest in the said
deed or in the said lands described therein.

And your orator further shows that at the time
he purchased the premises at sheriff’s sale as
aforesaid, the said John W. Whitehead acted as
his counsel and attended the sale and bid in the
property for him and in his presence, and that
your orator bid in the said property and paid the
consideration therefor upon the faith of the repre-
sentations made to him by the said John W.
Whitehead, acting as attorney and counsel for
the said Isaac Kiesler.

And your orator further shows that since the
death of the said John W. Whitehead the said
William M. Brown notified your orator that he
had some claim upon the said premises or upon
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the said deed as security for the payment of an
alleged sum of money due him from the said
Isaac Kiesler and on the 28th day of September,
1908, your orator received a letter purporting to
come from the said William M. Brown but signed
by the typewriter in the words and figures fol-
lowing:

“Newark, N. J., September 28, 1908.

Samuel Bowman Esq.,
Post Office Building,
Newark, N. J.

Dear Sir:

In relation to the Issac Kiesler property, I
would say that I am about to make an applica-
tion to the Court of Chancery for the enforce-
ment of the payment of money as per agreement
at the time < gave a deed in escrow for the said
property. I understand that you are interested
in the said property, therefore, I write you in or-
der that you may communicate with me before I
add these costs to the property.

Yours truly,

WILLIAM M. BEOWN,
Per E. M. E.”

Previous to this your orator had been informed
of some such claim and had called upon the said
Payne and was then informed by him that there
were no charges nor any agreement, nor any no-
tation to hold the said deed as security for or in
escrow for the said William M. Brown.
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And your orator, therefore, took no action in
response to the said letter of September 28th,
expecting that the said William M. Brown would
make his application to the Court of Chancery as
therein stated.

Subsequently and on or about the 20th day of
May, 1910, your orator received a second letter
from the said William M. Brown, a true copy of
which is as follows:

“ Newark, N. J< May 20, 1910.

Mr. Samuel Bowman,
Caldwell, N. J.

Dear Sir:

In the year 1897 a deed was made to me by
Isaac Kiesler for services rendered in bringing
suits and in the settlement of the estate of his
brother Jacob Kiesler. I subsequently in the
month of October, 1907, re-deeded this property
back to him (Isaac Kiesler) which deed was
placed in escrow to secure to me the payment of
a bill due as an account stated between us of
$250.00.

You subsequently purchased the property
deeded by said Kiesler to me under execution is-
sued and as I understood took possession of the
same.

There is due me at the present time on this
claim the sum of $430.00. I am about to file a
bill in chancery to have the said deed and mort-
gage and foreclose it upon said property. I did
not want to take this step as it will entail a cost
of over $100 and, therefore, I notify you before
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so doing. Please give this yonr prompt atten-
tion, otherwise I shall demand that my deed be re-
instated.

This deed has never been placed upon record
and is still off of record, therefore, the title to
the property in whose hands it may be at the pres-
ent time is absolutely void and the income, if any,
derived from the same I shall demand an account
for.

Yours very truly,

WM. M.. BROWN..”

And again your orator took no action with re®
spect to the same, expecting that a proceeding
would be brought in the Court of Chancery, in
which suit all matters could be brought to the at-
tention of the Court and adjudicated upon, and
that your orator would, in such proceedings, ob-
tain a decree that he was entitled to receive the
said deed either absolutely or upon such terms
and conditions as the Court should find and de-
termine to be just.

But your orator says that no proceeding in
chancery was ever Brought by the said Payne or
the said William M. Brown.

And your orator further shows that on or
about the tenth day of June instant the said Will-
iam M. Brown commenced an action in the Dis-
trict Court for the First Judicial District of the
County of Essex against the said Frederick M.
Payne, to recover possession of the said deed and
filed his State of Demand therein, which State of
Demand is as follows:
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Bill of Complaint
DISTRICT COURT

First Judicial District— Essex County

William Brown,

Plaintiff, )
In Replevin

VS.
Demand

Frederick M. Payne,
Defendant.

The defendant in this suit was summoned to
answer the plaintiff herein of a plea wherefore
he took the goods and chattels of the said plain-
tiff, and unjustly detained the same.

And thereupon the said plaintiff, by Helm &
Ready, his attorneys, complains for that the said
defendant on or about the first day of May, nine-
teen hundred and fifteen, in the City of Newark,
Essex County aforesaid, took the goods and chat-
tels, to wit, one certain deed dated the 14th day
of February, eighteen hundred and ninety-eight,
made by said William M. Brown and Minnie
Brown, his wife, to one, Isaac Kiesler and ac-
knowledged before Frederick W. Leonard, a Mas-
ter in Chancery of New Jersey, belonging to said
plaintiff of great value, to wit, value at Four
Hundred ($400.00) Dollars, and unjustly detained
the same!

Wherefore the said plaintiff says he is injured
and has sustained damages to the amount of Four
Hundred Dollars ($400.00) for which amount

judgment will be claimed.
HELM & READY,
Attorneys for Plaintiff.”
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And that on or about the 14th day of June your
orator was notified by the said Ferderick M.
Payne of the commencement of the said action
and that the same was returnable on the six-
teenth day of June in the District Court of the
First Judicial District of the County of Essex,
which is located at Montclair, N. J.

And your orator is informed that the said ac-
tion was adjourned one week and may come up
for hearing in said District Court on the 23d day
of June instant.

And your orator is advised that the said State
of Demand does not show any ground or basis
upon which the said William M. Brown bases any
claim to have said deed returned to him and that
if the said Brown had any claim at all upon the
said deed or upon the premises thereby conveyed
by him to the said Isaac Kiesler the said rights
are equitable in their nature and that the said
District Court is without jurisdiction to determine
the same, and that your orator is a necessary
party to the determination thereof, and that by
reason of his not being a party to the said action
and also by reason of the nature of the action
and of the proper remedy, and of your orator’s
rights in the premises there is danger that the
said Frederick M. Payne may be compelled to
deliver the said deed to the said "William M.
Brown, to the great wrong and injury of your
orator and to the prejudice of his title to the
said lands.

And your orator further shows that he is with-
out remedy in the premises except by the aid of
this honorable Court..

20
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In consideration whereof and to the end that
the said Frederick M. Payne and William M.
Brown may full, true and perfect answer make
to all and singular the matters therein set forth,
but without oath, the oath of the said defendant
being hereby expressly waived, and that as fully
and particularly as if the said matters were
herein repeated, and more especially that they
may set forth and disclose whether at the time of
the delivery of the said deed to the said John W.
Whitehead, as counsel for the said Isaac Kiesler,
there was any agreement between said Kiesler
and said William M. Brown, whereby the said
deed was to remain in escrow, and if so whether
the said agreement was in writing or oral, and if
in writing may set forth a full and true copy
thereof, and that your orator may have the de-
cree of this honorable Court, ordering the said
Frederick M. Payne forthwith to deliver the said
deed made by the said William M. Brown to the
said Isaac Kiesler to your orator, to the end that
the same may be placed on record and may be
retained by him as a muniment of title or, if it
shall appear that any legal or binding agreement
was made, whereby the same was to remain as
security for the said William M. Brown, for any
sum, that the said sum may be determined and
that the said deed may be decreed to be deliv-
ered to your orator upon the payment of the said
sum, and that the said William M. Brown may
be restrained from continuing and prosecuting
his said suit in replevin in the District Court of
the First Judicial District of the County of Es-
sex, and that your orator may have such other
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and further relief as shall be proper in the prem-
ises and as shall seem to this Court to be equi-
table and just.

May it please your Honor, the premises con-
sidered, to grant unto your orator, not only the
State’s writ of injunction issuing out of and un-
der the seal of this honorable court, restraining
and enjoining the said William M. Brown from
further prosecuting his said action in replevin in
the District Coiirt of the First Judicial District
of the County of Essex, for the recovery of the
said deed, but also the state’s writ of subpoena
directed to the said William M. Brown and Fred-
erick M. Payne, commanding them and each of
them, by a certain day and under a certain pen-
alty therein to be expressed, to be and appear be-
fore your Honor in this Honorable Court, then
and there to answer all and singular the said
premises and to stand to abide by and perform
such order and decree therein as to your Honor
shall seem meet, and shall be agreeable to equity
and good conscience. And your orator, as in
duty bound, will ever pray &ec.

EDWIN B. and PHILIP GOODELL,
Solicitors for and of
Counsel with Complainant.

20
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IN CHANCERY OF NEW JERSEY

Samuel H. Bowman,

Complainant,
Vs. On Bill &ec.
William M. Brown et al.,
Defendants.

State of New Jersey,
County of Essex.

Samuel H. Bowman, being duly sworn accord-
ing to law says: I am the complainant in the bill
of complaint hereto annexed.

I have read the said bill of complaint and it is
true, so far as relates to my own acts, and as to
the acts of others I believe it to be true.

On or about the 17th of January 1899, I pur-
chased at sheriffs sale the premises described in
the bill of complaint, which sale was upon execu-
tion against the property of one Isaac Kiesler,
who then lived in Caldwell, New Jersey.

I am not sure whether the sale took place on
January 17th or an adjourned date, but I find by
the advertisement that it was first advertised on
January 17th. 1 subsequently received a deed
from the sheriff which deed bears date the third
day of December 1898, and was acknowledged on
May 22, 1899. I do not recollect exactly what I
paid for the property, but it was in the neighbor-
hood of Five Hundred Dollars.

I was well acquainted with Isaac Kiesler, the
owner, I have known him ever since I was a boy.
in 1898 he was a very old man.
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The land described in the bill of complaint is
outlying land and did not affect the homestead
upon which the said Isaac Kiesler lived. I have
made large payments to assist Mr. Kiesler and
this property was taken in by me upon judgments
obtained by myself and others against him. It
came to my knowledge some time before this that
said Isaac Kiesler' had made a deed for this out-
lying land described in the bill to one William M.
Brown, a lawyer of Newark.

Xheard this first from Mr. Beach who was one
of the executors of the will of Jacob Kiesler, the
brother of Isaac Kiesler, against whom the said
Brown had recently brought a suit in the name of
Isaac Kiesler. After Mr. Beach told me this, Mr.
Kiesler, himself, came to see me about it and said
that he had given Mr. Brown such a paper but
that he did not know what he was signing and
he was troubled about it. At that time Mr. Kies-
ler was a very aged man and he was also an ig-
norant man who could not read nor write. At his
request I went to see John W. Whitehead, then
a prominent lawyer in Newark, and retained Mr.
Whitehead on his behalf.

Mr. Whitehead, after hearing what I had to say
told me to bring Mr. Kiesler down there which
I did the next day. Mr. Whitehead questioned
Mr. Kiesler thoroughly and after that turned to
me and said he thought he could get the deed back,
and asked if Mr. Kiesler had any money to pay
his bill. T told him he had no money and he re-
plied that he wanted a retainer. I then paid Mr.
Whitehead twenty-five dollars as a retainer and
received from him a receipt in the following lan-
guage.

2q
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“Rec’d from Mr. Sam’l H. Bowman .twenty-
five dollars account of fee in case of Isaac Kies-
ler, in matter connected with estate of Jacob
Kiesler and others, matter of Mr. Isaac Kiesler.

February 9, 1898.

10 J. W. WHITEHEAD.”

I still have the original receipt signed by Mr.
Whitehead.

A short time after this, but at just what time I
do not remember, Mr. Whitehead told me that he
had secured a reconveyance of the property from
Brown to Kiesler, and said if I would come to
his office he would show it to me. I went there
and he showed me a deed. I recollect distinctly

20 that it signed by William M. Brown and his
wife, and that it was made to Isaac Kiesler and
that it described, as nearly as I could tell, some
property which I afterwards bought in.

At this time I had paid considerable money to
help Mr. Kiesler out of his difficulties, with the
expectation that I would be reimbursed in some
way, and negotiations on the part of myself and
Mr. Kiesler and others, in an attempt to bring
out Kiesler’s affairs, extended through the sum-

30 mer and fall of 1898. By that time there had been
judgments entered up against Kiesler, and I had
Mr. Whitehead take out judgments in my favor
and the property went to sheriff’s sale upon all
the judgments, and I bought in the property, as I
have stated above, and paid off all the liens and
claims on the property, including the other judg-
ments.

Mr. Whitehead acted as my counsel at the time

40 I bid in the property, and advised me that he.
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could put the deed from Brown on record at any
time, and that he would do so, and thus make my
title good of record, and that I was perfectly safe
in buying the property as I did. I relied on him
to record the deed as promised, and also relied
upon him to record my deed from the sheriff. In

April 1905 I discovered that neither deed had
been recorded.

10

I saw Henry M. Doremus, the sheriff, who sold

me the property and he stated that he would see
to it that his deed to me would be recorded, and
it was recorded on the 18th of April 1905. I con-
sulted with Mr. Robert H. McCarter of Newark,
with reference to obtaining the" deed from Mr.
Payne, and at his advice went and saw Mr. Payne
about it. Mr. Payne showed me the deed, I asked
him if he had found an agreement and bond
drawn up by Mr. Whitehead for the maintenance
and care of Kiesler and signed by Joseph Beach,
administrator of Isaac Kiesler’s brother. He
said that he did not. I then asked him if he found
any charges, or any agreement or any notation
made by Mr. Whitehead that the deed was to be
held in escrow. Mr. Payne stated that there was
nothing of the sort, and I saw for myself that
there was no notation marked on the deed.

I am told that there is a memorandum on the
envelope containing the deed, made in Mr.
Payne’s handwriting, but if so I do not recollect
seeing it. I asked the defendant Payne at that
time to give me the deed or to have it put on rec-
ord. He replied that Mr. William M. Brown had
been in there after Mr. Whitehead’s death and
claimed that he had some interest in the deed.

20
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claim was but said to me, “Why don’t you go
and see Mr. Brown” ? Acting under advice of
Mr. McCarter I did not go and see Mr. Brown.
Some time after this I had a little business in Mr.
Payne’s office and then I asked him again about
this deed, and requested that I could have it to
record. He then said that Mr. Brown claimed the
deed was to be held until his bill was paid. I do
not recollect his words but the substance of his
reason for refusing to give me the deed was a
claim of some sort for money which Brown
claimed was due to him and that the deed was held
in escrow until he should be paid. Afterwards I
had a letter from Brown, dated September 1908.
It came to me by mail. It was signed in type-
writing and it reads as copied into the bill of com-
plaint which I have compared. I did net pay any
attention to this letter because of the statement
that he would bring an action in chancery and it
appeared to me that that was the proper way to
have the matter adjusted. He took no action,
however, and on May 20, 1910 he wrote me again.
I compared this letter with the copy written in the
bill of complaint and the copy is correct. I have
both of these letters in my possession. When I
received the second letter I consulted Thomas A.
Davis, of Orange, and acting upon his advice I
did not go to see Brown, but did keep the letter.
He told me what he had told Brown and he ad-
vised me that if Mr. Brown would bring his action
in chancery as he said he would, the proper ad-
justment of the matter would soon be brought
about. I expected, therefore, that Brown would
file a bill in chancery as he said. However,
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Brown took no such action and I have never been
able to get the deed. I had another letter from
Brown in February 1913, simply requesting me to
talk the matter over with him but I did not pay
any attention to it.

On the 14th of June 1915 I received a letter
signed F. M. Payne, informing me that a suit had
been brought against him in connection with this
deed, which was returnable in the Montclair Dis-
trict Court oh Wednesday. The court room of the
District Court for the First Judicial District of
Essex County is located in Montclair, and I im-
mediately retained my present counsel

SAMUEL H. BOWMAN.

Subscribed and sworn to before me this
21st day of June, 1915.
Margaret Murray,
Notary Public for New Jersey.

(Seal.)
A true copy.

Robert H. McAdams,
Clerk.
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Order for Preliminary Injunction
(Filed, June 30, 1915)

IN CHANCERY OF NEW JERSEY
10

Between,
Samuel H. Bowman,
Complain
VS.
William M. Brown and F
Erick M. Payne,
Defends

20 This matter being opened to the Court by Ed-
win B. Goodell, of counsel with complainant, upon
the return of an order to show cause made herein
on the twenty-second day of June instant, and the
defendants appearing by their counsel and con-
senting to the issuing of a preliminary injunc-
tion herein,

It is on this Twenty-ninth day of June,
Nineteen Hundred and Fifteen, ordered that a

2Q preliminary injunction issue herein restraining
the defendant William M. Brown, his agents or
attorneys, from prosecuting his action in the Dis-
trict Court of the First Judicial District of Es-
sex County against the defendant Frederick M.
Payne to recover the possession of the deed made

by himYo one Isaac Kiesler as specified in the
complaint and enjoining and restraining the de-
fendant Frederick M. Payne from delivering the

40 said deed to the said William M. Brown or to any
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Answer

other person whatsover until the further order
of this Court.
Respectfully advised.
E R. WALKER,
JOHN R. EMERY,
- v.C. qp
Entry of the within order is hereby consented
to
HELM & READY,
Sol’rs for Defts.

A true copy.
Robert H. McAdams, 5
Clerk.

R 20

Answer
(Filed, July 1, 1915)

IN CHANCERY OF NEW JERSEY

Between,
Samuel Bowman,
. 30
Complainant, .
On Bill &ec.
and
William M. Brown, et al,

Defendants.

The answer of William M. Brown, defendant,
to the bill of complaint of Samuel Bowman, com-
plainant. ! 40
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Answer

This defendant answering says, that if the said
complainant purchased at public sale, the lands
and premises described in said Bill of Complaint,
that the judgment and sale thereon was subse-
quent to the recording of your orator’s said deed
to the premises mentioned and described, as by
the record thereof will more fully appear.

And this defendant further answering says that
if the sheriff of Essex County made and deliv-
ered the deed of conveyance, as alleged by the said
complainant in said Bill of Complaint, that the
said Sheriff did not, by said deed, convey to said
complainant all the right, title and interest of one,
Isaac Kiesler of said lands and premises, because
any such conveyance as alleged, would be subse-
quent to your orator’s deed to said premises.

And this defendant further answering says that
he admits that the complainant entered into pos-
session of the said lands and premises and did so
illegally and had no warrant of right, legal or
otherwise, to enter into such possession as al-
leged, but without warrant of law the said com-
plainant entered in and upon said premises and
sold therefrom several hundred dollars worth of
personal property belonging to the said Isaac
Kiessler.

That the amount due to the said complainant
from the said Isaac Kiesler was a very small
amount and in the opinion of this defendant,
placed on information and belief, there was not as
much as $50.00 due from the said Isaac Kies-
sler to the said Samuel Bowman. In fact this de-
fendant charges that the said complainant was, as
a matter of fact indebted to the said Isaac Kies-
sler.
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And this defendant further answering admits
that before the said sheriff’s sale as alleged, the
said Isaac Kiessler made a certain deed to the
said defendant for the first three parcels so de-
scribed in said bill of complaint and that the said
deed was duly recorded in the office of the Reg-
ister February 4th, 1898 Book 1-31 page 178. 0

And this defendant further answering says that
this defendant did execute a deed in escrow to one
Frederic M. Payne, counsellor-at-law of the State
of New Jersey, but did not deliver any deed to the
said John W. Whitehead, who was acting as coun-
sel for the said Isaac Keissler as alleged in said
Bill of Complaint.

And this defendant further answering denies
that the said deed so placed in escrow aforesaid, 2q
was made and delivered by this defendant and re-
ceived' by the said John W. Whitehead as attor-
ney for the said Isaac Keissler, but was made and
delivered to the said Frederic M. Payne for the
express purpose to be placed in escrow for one
week from the date thereof with the express un-
derstanding that the fee due to this defendant
from the said Isaac Keissler would be paid within
said week or that the property so conveyed by the
said Isaac Keissler to this defendant would be his 30
absolutely.

And this defendant further answering denies
that at the time of the sale by the sheriff as afore-
said the said Isaac Keissler was seized of an ab-
solute indefeasible estate in fee simple of all the
said lands and premises which title and estate
were by virtue of the proceedings and ale as al-
leged in said bill of complaint and transferred 4Q
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Answer

and became vested in said complainant, but on the
contrary said complainant has no estate or title
whatsoever in said land and premises described
in the deed made and executed to this defendant.

And this defendant further answering denies
that there was any deed made by this defendant to
the said John W. Whitehead as alleged in said
bill of complaint, but that the only deed made by
this defendant to the said Isaac Keissler was the
one held in escrow by the said Frederic M. Payne
and that said deed was not an absolute delivery
and that it was not the intent and purpose of the
said John W. Whitehead, who was not acting for
the said Isaac Keissler to record the same.

And this defendant further answering denies
that the said John W. Whitehead stated and re-
peated to the said complainant at any time that he
had said deed in his possession, subject to be re-
corded and that it was not his intention to record
the same and that he informed the said complain-
ant that it was safer for him to bid in the prem-
ises and that he would acquire a good and valid
title thereto by the said sale, and that he, the said
John W. Whitehead, would forthwith record the
said deed so that the complainant*s title should be
made perfect; but on the contrary no such con-
versation ever took place between the said John
W. Whitehead and the said complainant and that
the said John W. Whitehead never had any such
intention to record said deed or to help said com-
plainant perfect his title.

And this defendant further answering denies
that for some unknown reason the said John W.
Whitehead neglected to record the said deed dur-

4Q ing his life time, but on the contrary says that the
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said John W. Whitehead lived until the year of
1905 and never intended and never made any at-
tempt to record said deed.

And this defendant further answering denies
that after the death of said John W. Whitehead
the deed was found in his safe by one Frederic M.
Payne, but on the contrary says that the deed was
originally given to Frederic M. Payne to be held
in escrow by him with the full consent of all the
parties concerned therein, and that the said Fred-
eric M. Payne has ever since retained said deed in
escrow and still has it in his possession.

And this defendant further answering says that
the said Frederic M. Payne referred said com-
plainant to this defendant in reference thereto.

And this defendant further answering admits
that the said Frederic M. Payne did inform the
said complainant that he held the deed “ in es-
crow” as alleged in said bill of complaint and did
exhibit marks or writing upon the envelope con-
taining the said deed in the handwriting of the
said Frederic M. Payne, setting forth that the
said deed was held in escrow, and that it was un-
necessary for the said Frederic M. Payne to ex-
hibit to the said complainant any writing signed
by the said Isaac Keissler or any other person
stating any terms or conditions, or any agree-
ment between the said Isaac Keissler or the said
William M. Brown.

And this defendant further answering denies
that the said John W. Whitehead acted as the
complainant’s counsel and attended the sale and
did bid in the property for him, but that the said
complainant did those things himself, but not

20

30

upon the faith of the representations made by the 40
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said John W. Whitehead, acting as the attorney
of the said Isaac Keissler, as this defendant says
that he, at all times, was the attorney for the said
Isaac Keissler.

And this defendant further answering admits

10 that he did notify the said complainant since the
death of the said John W. Whitehead and before
the death of the said John W. Whitehead that he
had a claim upon the premises in question and
held a deed as security for the payment of a cer-
tain sum of money due this defendant from the
said Isaac Keissler, and that this defendant did,
on the 28th day of September, 1908 write a letter
to the said complainant in reference to said prem-
ises.

20 And this defendant further answering denies
that the complainant called upon the said Fred-
eric M. Payne and was informed by him that there
was no agreement or any notation to hold the said
deed as security for or in escrow for the said
William N. Brown.

And this defendant further answering admits
that he did in May 1910 send a second letter to
the said complainant in reference to the said
premises.

30 .And this defendant further answering says that
he admits that he took no action in the matter,
expecting that the said complainant would bring
proceedings as threatened by him.

And this defendant further answering says that
he did on the 10th day of June instant, institute
a replevin action in the District Court of the First
Judicial District of the County of Essex for the
recovery of said deed from the said Frederic M.

40 Payne, but since the filing of the Bill herein has
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instructed his attorney to discontinue said suit
so that the matter may be determined in this
Court, and that said suit was instituted for the
purpose of determining whether the said com-
plainant still claimed any interest in said lands
and premises.

And this defendant further answering says
that he admits that the complainant was notified
of the commencement of said action and at the
request of complainant’s attorneys, the same was
adjourned.

And this defendant further answering says that
he denies that the delivery of the said deed by
the said Frederic M. Payne to the said defendant
would cause any wrong or injury to the said com-
plainant or to prejudice his title to said lands,
as the complainant has no such title.

And this defendant further answering says that
the agreement between himself and the said Isaac
Keissler whom he represented as attorney, was a
verbal one, to the extent that the said Isaac Keiss-
ler would convey to the said defendant the prop-
erty mentioned and described in the deed made
and executed by the said Isaac Keissler to this
defendant and that the defendant would make and
execute a deed and place it in escrow for one week
from the date thereof so as to commit the said
Isaac Keissler to pay the fee agreed upon be-
tween the said Isaac Keissler and this defendant,
at that time, being the sum of $250.00 in full set-
tlement of all claims and demands by the said de-
fendant against the said Isaac Keissler, and af-
ter one week’s time the said deed was to be re-
turned to this defendant to be destroyed by him
so as to give this defendant full and perfect title

10

20

3Q,
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to the lands theretofore conveyed to him by the
said Isaac Keissler.

And this defendant further answering says that
he was led to believe by the said complainant that
he intended to bring an action in the Court of
Chancery to determine any rights he claimed to
have in said premises because the said complain-
ant consulted several attorneys in that regard, in-
cluding the Hon. Robert H. McCarter and former
Judge Thomas H. Davis, both of whom, this de-
fendant is informed and verily believes explained
to the said complainant that he had no legal right
in said premises.

And this defendant further answering denies
that the said complainant had retained the said
John W. Whitehead as attorney for the said Isaac
Keissler or paid a retainer to the said Whitehead
on any matters connected with the said Isaac
Keissler, but on the contrary says that any money
paid by the said complainant to the said John W.
Whitehead was paid to the said John W. White-
head on personal matters of the said complain-
ant.

And this defendant humbly prays to be hence
dismissed with his reasonable costs and charges
in this behalf most wrongfully sustained.

Solicitors for Defendant.
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Replication
(Filed, July 13,1915)

IN CHANCERY OF NEW JERSEY

— 1 \ 10
Between, |
Samuel Bowman, I
Complainant, ( Qn Bm &c
vs. (
William M Brown, et al., V
Defendants. I
Replication of Samuel Bowman, Complain-

ant to the Answer of W illiam M.Brown,one

90
of the Defendants.

The complainant joins issue on the answer of

this defendant.

EDWIN B. & PHILIP GOODELL,
Solicitors of Complainant.

A true copy.
Robert H. McAdams,

Clerk.
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Testimony

IN CHANCERY OF NEW JERSEY

Between,
Samuel H. Bowma/\n,
Complainant.
and
William M. Brown, et cd,,
Defendants.

Before His Honor Vice Chancellor Stevens.
Messrs. Edwin B. & Philip Goodell for com-
plainant.
Mr. Mathew J. Ready, for the defendants.

Transcript of shorthand report of the evidence
given upon the trial of the above stated cause, on
March Twenty-third, 1916, at Chancery Chamb-
ers, Newark, New Jersey.

SAMUEL H. BOWMAN, sworn:

Direct-examination by Mr. Goodell:

Q. You are the complainant in this action, are
you not? A. I am.

Q. Where do you reside? A. Caldwell, New
Jersey.

Q. I show you a certified copy of a deed made
by Henry M. Doremus, sheriff, to Samuel H. Bow-
man, and ask you if you are the Samuel H. Bow-
man named in that deed?

Mr. Ready: We will admit the deed.

A. That is the deed.
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Samuel H. Bowman— Direct

Mr. Goodell: Then I will offer in evi-
dence certified copy of the deed made by
Henry M. Doremus, sheriff, to Samuel H.
Bowman dated March 7, 1899, recorded in
the Register’s office April 18, 1905.

Mr. Ready : We consent to its admission, jq

The Court: The consideration?

Mr. Goodell: The consideration is one
hundred dollars I think; that is right, one
hundred dollars.

The Court: Your bill says that the deed
was made on the third of December, 1898.

Mr. Goodell: That the deed was made on
that date. Well, I don’t know how that
date got in there. It appears from the re-
citals that the sale took place on the 7th 20
day of March, 1899.

The Court: The bill then is wrong.

Mr. Goodell: The bill evidently is wrong
in that respect; third day of December is
the date mentioned there.

The Court: Yes.

Mr. Goodell: That was the date of the
issuing of the fi fa; it got in there by mis-
take.

Marked Exhibit C-I. 30

Mr. Goodell: I would like also to offer in
evidence certified copy of the deed from
Abigail Francisco and Stephen I. Gould,
executors to Isaac Keisler, dated first day
of March 1855, and recorded in the Re-
gister’s office on the third day of June,
1859, in book U-1G, page 443.

Mr. Ready: No objection. 40
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Samuel H, Bowman— Direct

Mr. Goodell: That shows Mr. Keisler’s
title; he was the judgment debtor.

Marked Exhibit C-2.

Mr. Goodell: T have here certified copy
of the judgment against Isaac Keisler, in
the First District Court; the judgment was
for $40.72 damages, $10.26 costs of suit.

The Court: What is the date of it?

Mr. Groodell: Dated the 21st day of June,
1898, docketed in the Essex County Clerks
office the third day of December, 1898 in
book 2 of docketed judgments at page 2,
Samuel H. Bowman plaintiff and Isaac
Keisler defendant.

The Court: Were there any prior encum-
Frances on this property?

Mr. Goodell: There were, I understand,
back taxes and judgments against Mr.
Keisler.

The Court: Any execution been issued?

Mr. Goodell: No, I don’t understand
that there had.

The Court: Then this was first lien on
taxes, on the property subject to taxes.

Q. Will you state what the property consisted
of? A. It consisted of wild wood land from which
the timber had been cut off and removed, leaving
a large growth of underbrush and briars, sap-
lings,, known as sweet gum.

Q. How many acres? A. According to the bill
the taxation is twenty-six acres altogether.

Q. Whereabouts is it located? A. About three
or four miles from the homestead of Mr. Keisler.

Q. Well, that does not tell us. A. It is in a re-
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Samuel H. Bowman— Direct

mote part of North Caldwell, distant back from
any road; there is no access to it except through
other property.

Q. No part of it is upon any public street? A.
None.

By the Court: Q. Any buildings on it? A. No
buildings on it.

Mr. Ready: Before certified copy of that
judgment is offered in evidence I think I
ought to be permitted to cross examine to
see if the debt is really due from Mr. Keis-
ler to Mr. Bowman. I may consent to the
admission 'without any further effort at
all, but I think we should get the details a
little more .fully» that is all.

The Court: I do not think this is the pro-
per time to cross examine. You may cross
examine at the proper.time. You want to
object to the judgment on what ground, to
the offer of the judgment? Do you object
to it on any ground?

Mr. Ready: I will make no objection ex-
cept I did want to know the details, that is
all.

Q. Now at the time you bid in this property,
Mr. Bowman, had you any knowledge of a deed
for this property to Mr. Brown? A. I learned
that Mr. Keisler had given Mr. Brown a deed.

Mr. Goodell: Now have you that deed
here, Mr. Ready, I mean the deed from Mr.
Keisler to Mr. Brown?

Mr. Ready: No, we haven’t got it; Mr.
Brown states that was handed to Mr.
Whitehead or Mr. Payne with the other

10
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Samuel H. Bowman— Direct

deed. We will admit there was such a deed.
Mr. Groodell: Then I will ask leave to put
that deed in evidence.
Mr. Ready: That deed did not cover all
the property in question.
10 Mr. Goodell: It covered three of the four
tracts.
Mr. Ready: I will make this statement.
The deed from Keisler to Brown was dated
and recorded prior to the entering of the
judgment of Mr. Bowman against Keisler;
that is admitted I believe.
Mr. Groodell: Yes; my memorandum here
is, and I have no reason to doubt this is
correct, that it was dated February 4, 1898
20 and acknowledged the same day and record-
ed the same day.
The Court: Deed from whom to whom?
Mr. Groodell: Deed from Isaac Keisler
to William M. Brown, dated February g4,
1898 and recorded Feb. 4,1898 in book Y-31
of deeds, page 178, and conveys three of
the four tracts described in Exhibit C-1.
The Court: What is the consideration?
Mr. Groodell: The consideration is one
30 dollar and other considerations.
Q. How did you come to know about that deed,
Mr. Bowman? A. I learned of it in Mr. White-
head’s office through examination of Mr. Keisler.
Q. What Whitehead? A. Mr. John Whitehead.
Q. Mr. John W. Whitehead, the Newark lawyer?
A. Counsel for Mr. Keisler.
Q. And how did the knowledge of that deed
come to you? A. Through what Mr. Keisler
40 stated to Mr. Whitehead.
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Samuel H. Bowman— Direct

Q. In your presence you mean? A. In my pres-
ence; he stated he had signed a paper, did not
seem to know exactly what it was.

Mr. Ready: I object to that and ask to
have it stricken from the record, “ did not
seem to know exactly what it was”.

The Court: Oh, yes; I think so; that is
part of the conversation, that is a part of
the notice.

Q. Now in consequence of that knowledge what
was done, anything? A. Mr. Whitehead said that
he would look the matter up the next day; he ap-
parently looked it up; he told me to bring Mr.
Keisler down again.

Q. And did you? A. I brought him down the
following day..

By the Court: Q. Well, what were you doing in
Mr. Whitehead’s office? A. As a friend of Mr.
Keisler I had taken him down to Mr. Whitehead
for advice.

Q. And what was said on the second visit, the
second day?

The Court: Well, Mr. Whitehead had been your
counsel too?

A. Not on these matters; in .some other matters.

By the Court: Q. In other matters he had been
your counsel? A. In other matters; I had known
him for a long time.

By the Court: Q. How did you happen to
bring Mr. Keisler down there, what led to it, what
was the matter? A. He came to my house in ap-
parent distress over something, didn’t know ex-
actly what, he had signed some papers and he was
in trouble about his affairs at the house.

20
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Samuel H. Bowman— Direct

By the Court: Q. So you took him down to Mr.
Whitehead? A. I took him down to Mr. White-
head to see what he could do to straighten him
out.

By the Court: Q. And when he got to Mr.
Whitehead’s office he told you he had executed a
paper; now tell us just exactly what he said, as
far as you can recollect. A. Mr. Whitehead had
to draw him out; he didn’t seem to know what he
had signed; after the second interview with Mr.
Whitehead, it was the day after, two days after-
ward, the first day, then there was a day interven-
ing, and the third day I brought him down again,
and I think it was about the ninth day of Febru-
ary.

Q- What year? A. That was 1898,1 think, ninth
day of February, 1898.

Q. Now on this second interview what was said?
A. Then Mr. Whitehead said that he would get
that deed back.

Q. Well now, what did he say about it being a
deed? A. He said he had probably sent it to be
recorded, he said it was a deed from Mr. Keisler
to Mr. Whitehead—

Q. You don’t mean Mr. Keisler to Mr. White-
head. A. He asked him a question I think in re-
gard to his signing, that he had signed by a mark,
a cross, Mr. Keisler being a rather feeble old man
and not able to either read or write.

Q. Now Mr. Bowman, you said a deed from Mr.
Keisler to Mr. Whitehead; you didnt mean that?
A. Deed to Brown.

Q. Deed from Mr. Keisler to Mr. Brown. A. To

Brown, which Mr. Whitehead said he would re-
cover for him.
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Samuel H. Bowman— Direct

Q. Now in consequence of that was Mr. White-
head retained as counsel> A. He said there would
be some expense to it; I told him Mr. Keisler had
no money and I would advance it for him.

Q. Well, did you? A. I did.

Q. And did Mr. Whitehead give you a receipt
for the money? A. He did.

Q. Look at that paper and answer if that is the
receipt that Mr. Whitehead gave you at the time?
A. That is the receipt.

By the Court: Q. You may read it. A. “ Re-
ceived from Mr. Samuel H. Bowman Twenty-five
dollars on account of fees in the case of Isaac
Keisler in matters connected with the estate of
Jacob Keisler, and other matters of Mr. Isaac
Keisler.’’

Q. And other matters. A. “ Other matters of
Mr. Isaac Keisler. February 9, 1898; John White-
head”.

Receipt offered in evidence and marked
Exhibit 0-3.

Q. Now what next did you know, what was the
next that you knew about this transaction with
Mr. Brown? A. Sometime after that—

Q. Well, about how long after? A. Well, it was
some months afterward; I could probably verify
the date by the deed; Mr. Whitehead told me he
had the deed back from. Mr. Brown to Mr. Keisler.

Q. Now I show you a deed from William M.
Brown to Isaac Keisler dated February 14, 1898;
was that the deed that Mr. Whitehead showed
you? A. I believe that is the same deed.

Q. Where were you when Mr. Whitehead
showed it to you? A. I came to his office.

jq
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Samuel H. Bowman— Direct

Q. And what part of his office, were you in his
private office? A. In his own private office.

Q. Where did Mr. Whitehead get it from when
he showed it to you? A. He took it out of the
safe immediately back of his desk.

Q. Safe in his— A. In his private office, took
it out, as near as I could see, from the center pi-
geon-hole ; he had it tied up with a piece of red
tape with other papers; he slipped this deed out
of it; he said “ This is the deed I made Brown
give back to Keisler”.

Q. That is what he said? A. That is what he
said.

Q. And what did he do with it after that? A.
He put it back in the papers again, put it in his
desk.

Q. Was anything said at that time about record-
ing this deed? A. Not at that particular time,
but that was the expression afterward, he was
going to put it on record.

Q. Now how near was that to the date which
appears on this deed, February 14, 1898? A. I
think it must have been just two weeks probably,
or more when I had my attention called to it, I
think he told me very shortly after he got it back.

Q. You remember the day of this receipt is Feb-
ruary nine? A. Nine. Yes.

Q. And the date of this deed is February 14?
A. February 14.

The Court: You are offering this in evi-
dence, Mr. Whitehead’s declarations as ev-
idence against Keisler, is that it?

Mr. Goodell: No; I am offering this in
evidence as against Mr. Brown as evidence
that this deed was delivered,
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Samuel H. Bowman— Direct

The Court: How can Mr. Whitehead bind
Mr. Brown ?

Mr. Groodell: Well, his statement may be
stricken out. However it was part of the
res gestae. The point of this evidence is
that here is the deed in the hands of Mr.
Keisler’s counsel, and that is a fact I wish
to prove.

The Court: I will allow the proof; I will
allow you to show the deed, but the effect of
it is a different matter. I will call your at-
tention to it now so that we may have no
misunderstanding hereafter.

Deed offered in evidence and marked Ex-
hibit C-4.

Q. Now at the time you took this judgment
against Mr. Keisler who acted as your counsel?
A. Mr. Whitehead.

By the Court: Q. The judgment was recovered
for this money that you advanced to Mr. Keisler?
A. That was part of it.

+q

20

Q. It was recovered for that and other money-

you advanced to Mr. Keisler? A. Other moneys.

By the Court: Q. On what was the judgment
based? You lent to Mr. Keisler or you paid to
Mr. Whitehead for Mr. Keisler $25. Now what
made up the balance of the amount for which you
recovered judgment? A. That twenty-five dol-
lars was not in this judgment, was not a part of
that judgment.

Q. The twenty-five dollars was not a part of the
judgment? A. No.

Q. Well, the Court asks what it was, if you can
tell now. A. This judgment was in connection
with some personal property which I advanced

30
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Samuel H. Bowman— Direct

money to Mr. Keisler so as to retain it on the
place; it had been sold by execution of a previous
judgment of Mr. iSpeer, and it was paying for his
personal property, household effects, etc, on the
place; I advanced the money to Mr. Speer and
got a bill of sale; then an action was commenced
against me in the First District Court.

Q. Against you! A. Against me in,the First
District Court by the man living on the place
claiming that he owned the property.

Q. You advanced this money to Mr. Speer on
Mr. Keisler’s account? A. Ye.s.

Q. Well, was that the money that was involved
in this suit? A. That is in this suit, yes.

Q. Now Mr. Whitehead acted as your counsel
hi bringing this suit against Mr. Keisler, I under-
stand you? A. Yes; this suit was not against Mr.
Keisler, it was against Rodhouse.

Q. I am talking about this suit against Mr. Keis-
ler in which you bought in this property to satis-
fy your judgment. A. Yes, that is it.

Q. And at the time this property was bid in who
acted for you? A. Mr. John Whitehead.

Q. And at that time was anything .said about
this deed which he had?

The Court: What do you mean?

Mr. Goodell: About this deed which he
had shown him in his safe.

The Court: What time ?

Mr. Goodell: At the time he bid in the
property for him.

A. At the sheriff’s sale. -

The Court: You mean when they were at
the sheriff’s office, is that what you mean?
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Samuel H. Bowman— Gross

Mr. Goodell: Well, at or prior to that
time.

The Court: Do you object to this?

Mr. Ready: I certainly do; I think there
is a lot of illegal evidence going in.

The Court: I will let the evidence go in,
subject to the objection. As it strikes me
now, the evidence is not evidence against
Mr. Brown. I will let it go in so that the
whole case may be developed. I do not see
how you can bind Mr. Brown by statements
made by other people.

Mr. Goodell: Well, I don’t think that this
evidence of what Mr. Whitehead told Mr.
Bowman at that time does bind Mr. Brown.
It shows, however, the basis upon which
Mr. Bowman acted, that is all.

The Court: If you want to put it in I will
let you put it in subject to the objection. It
ought not to bind Mr. Brown.

Mr. Goodell: I simply want to show that
Mr. Bowman bought in this property re-
lying on Mr. Whitehead’s statements to
him that he was going to record the deed.

The Court: Mr. Whitehead was his own
counsel, and he bought it in I suppose in ac-
cordance with the advice of his counsel; I
do not suppose he would have bought it in
if Mr. Whitehead had not advised him.

Mr. Goodell: If that is the presumption
that is all I want.

jq
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CROSS-EXAMINATION by Mr. Ready:

Q. You were a neighbor of Mr. Keisler’s, were
you? A. Yes, sir.
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Q. For a number of years. A. All my life
known him.

Q. You did not sue Mr. Keisler for this $25. that
you paid Mr. Whitehead ?

The Court: That will not make any dif-

10 ference; he has stated what he did sue him

on; he .says he did not; there is no use ask-
ing him questions in reference to what he
has already stated.

Q. I call your attention, Mr. Bowman, to that
date of the receipt for $25. that you paid to Mr.
Whitehead; you claimed that was for the recov-
ery by Mr. Whitehead of the deed from Mr.
Brown, don’t you? A. That was part of the ar-
rangement with him.

20 Q I call your attention, Mr. Bowman, to the
fact that the deed from Mr. Keisler, from Mr.
Brown to Mr. Keisler is dated February 14, and
your receipt is dated February 9; that was prior
to the services; how do you show, how do you con-
nect the two dates by claiming the services were
paid for to recover back a deed which was then
not in existence? A. Well, it was to recover the
property back which he had deeded to Mr. Brown.

Q. To recover the property back? A. Back

30 from Mr. Brown.

Q. Your receipt does not .show that was the pur-
pose, does it? Did you call Mr. Whitehead’s at-
tention to the fact that he did not state in his re-
ceipt just what this money was for? A. No; I
had no reason to do that, in view of all the facts.

Q. That receipt refers to Mr. Jacob Keisler,
doesn’t it? A. He had trouble with the executors
of Jacob Keisler to sue Mr. Brown for it, and to

40 get him out of-the difficulty I had taken him to
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Mr. Whitehead to recover the deed back and to
give him good legal advice.

Q. Jacob Keisler,, was he a brother of Isaac?
A. Brother.

Q. He was dead at this time the receipt was
dated? A. He was dead; the estate was there yet.

Q. And wasn’t this twenty-five dollars paid on
that matter instead of on the matter you claim it
was paid for? A. No, it was not; I had no know-
ledge of this suit until afterwards.

Q. Wasn'’t the first knowledge that you had of
the deed from Keisler to Brown the fact that you
saw it in the newspapers, saw it mentioned in
the newspapers? A. I never saw Mr. Keisler or
Brown’s notice in the newspapers of the deed.

Q. Didn’t you go to Mr. Keisler’s house and
say to him that you would get his property back
for him from Mr. Brown? A. I didn’t go td his
house and tell him anything of the kind.

Q. Didn’t you meet him somewhere in the neigh-
borhood and tell him that? A. No; he was told
that when he came to my office, or when he came
to my house and I had taken him to Mr. White-
head.

Q. Now you knew he owed Mr. Brown some
money, didn’t you? A. No, I didn’t know that he
owed Brown money.

Q. 'You knew Mr. Brown had been doing busi-
ness for Keisler for four or five or six years? A.
I did not.

Q. You had often .seen Mr. Brown consulting
with Mr. Keisler, hadn’t you? A. No.

Q. You didn’t know anything about that? A.
No, didn’t know anything about that, except what
I knew from Mr. Lindsley. an executor of Jacob
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Keisler, that he had brought a suit against the es-
tate, against Mr. Brown.

Q. Who had done that? A. Mr. Brown had in-
duced Mr. Keisler to bring suit against the estate
of his brother.

Q. Then you knew that Mr. Brown was acting
for Mr. Keisler? A. I learned that afterwards
when he came to me in his troubles and revealed
that to me.

Q. That was before the deed from Keisler to
Brown? A. That was just about the time when
this deed had been given, about February 4 or 5.

Q. You did not know that .suit had been started
about a year and a half prior to this deed trans-
action. A. I didn’t know that, no.

Q. And you did not know Mr. Keisler then was
in consultation with Mr. Brown a year and a half
prior to this deed? A. I didn’t know Mr. Brown
had anything to do with it; I never knew Mr.
Brown in connection with the case until Mr. Keis-
ler came to me with his trouble.

Q. What do you say this judgment was for? A.
Which judgment do you mean?

Q. The judgment that you sold this property
under. A. At the District Court?

Q. Yes. A. That was to defend myself against
replevin suit.

Q. No3no; you brought suit against Mr. Keis-
ler, didn’t you, and sold this property under it?
Now what was that suit for? A. I don’t know
which way the suit was brought; I think, it was
replevin suit started by Mr.— I am not very clear
about the details, which way the suit was brought.

The Court: Have you got a copy of the
iState of Demand? What does the State
of Demand show?
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Q. Didn’t yon bring this suit against Mr. Keis-
ler on assigned grocery claims? A.. No.

Q. Didn’t you go around and collect up these
few small grocery bills and have them assigned to
you by payment of them to the holders, and then,
bring your suit on those assigned claims in the
District Court, amounting to Forty dollars in all?
A. That is not my understanding of it, at all.

Q. You don’t remember that? A. No.

The Court: The state of demand will
show. It is not worth while going into
what is proved by the record.

Q. Didn’t you tell Mr. Keisler that if he did not
get the property back from Brown that you would
take it from him yourself? A. Tell what to Keis-.
ler?

Q. (Question read.) A. No.

Q. And didn’t Mr. Keisler say that the proper-,
ty was Mr. Brown’s because he had agreed that
he should have it? A. No, never did.

Q. Didn’t you consult with Mr. Brown about
this mattel? A. No-

Q. Didn’t you offer to sell out your whole inter-
est, after you obtained your deed from the sheriff,
for $100. A. Never had any 'dealings with Mr.
Brown.

Q. Didn’t you make that offer to Mr. Brown?
A. No.

The Court: That does not make any dif-
ference.

Q. Do, you mean to say that Mr. Whitehead
told you that he would recover the deed from Mr.
Brown? A. He said he would make Mr. Brown
give that deed back.

Q. Didn’t you know that the deed in question
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was in escrow at that time in the hands of Mr.
Bayne! A. No.

m. And don’t you know that it has been there
ever .since! A No, only knew he claimed it after
Mr. Wnitehead’s death.

Q. Who claimed it! A. It was claimed to be in
€SCrow.

Q. Mr. Payne claimed that! A. Mr. Brown I
think claimed that.

RE-DIRECT-EXAMINATION by Mr. Goodell.

Q. You were asked if you did not know that this
deed was in Mr. Payne’s hands in escrow. When
did you first know that Mr. Brown claimed it was
held in escrow! A. Sometime afterwards, in a
ietter.

Q. How long after! A. Some time afterwards,
after Mr. Whitehead’s death.

Q. When did Mr. Whitehead die! A. I think in
March, 1905.

Q. In March, 1905. A. Yes, I think so.

Q. Now your deed from the sheriff was not re-
corded until April, 1905; can you account for
that! A. I was made aware that Mr. Whitehead
had not attended to his papers, affairs, for some
time, properly; I inferred that he had not been
very well, and I think sheriff Teed, who was pret-
ty well conversant with these affairs,, told me if
there was anything wrong there I better look the
matter up, and I saw Henry Doremus, the sheriff,
and then the matter was rectified I guess, on the
records, so .far as the sheriff’s deed was con-
cerned. Then I wrote to the executor of Mr.
Whitehead to ask him about the deed of Brown to
Keisler, why that had not been put on record.
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Q. Then you discovered they claimed it was in
escrow? A. Then after that I was informed that
it was in escrow, Mr. Brown claimed some money
for services rendered Mr. Keisler in the law suit
against his brother’s estate.

RE-CROSS-EXAMINATION by Mr. Ready:

Q. Did the sheriff sell you Mr. Keisler’s chat-
tels? A. No.

Q. You took possession of Mr. Keisler’s chattels
though, didn’t you!

The Court: That does not make any dif-
ference.

Mr. Ready: I think I can show that Mr.
Bowman’s judgment was satisfied by the
chattels which he took from the farm after
taking possession.

The Court: What do you mean by “ sat-
isfied” ?

Mr. Ready: That he had recovered three
or four hundred dollars worth of chattels
for his forty dollars, and therefore he
would never have the right to this deed ; at
any rate, if my answer does not cover that
I would like to amend.

The Court: Oh, it is too late now. I over-
rule the evidence.

Mr. Groodell: We rest.

WILLIAM M. BROWN, sworn.

Direct-examination by Mr. Ready:

Q. You are a counsellor at law of this state? A.
Yes, sir..
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Q. Are you Mr. Keisler’s attorney? A. I was
Mr. Keisler’s attorney from about 1900 until 1909.

Q. Did Mr. Keisler owe you any money? A. He
owed me; in 1908 we agreed upon a settlement of
$250.; be bad never paid me any money before; be

jq was an old gentleman, be and his brother, and I
did a great deal of work for them.

Q. How old about? A. I think be was about
seventy odd years old.

Q. Did he pay you this $250.? A. No, be never
did pay the $250.

Q. Did be make any arrangement for the pay-
ment thereof? A. In 1898 be came into the office
one day and be told me that be was— his brother I
think at that time was dead, I know be was— and

20 he told me that he bad no money; he recognized
that I had brought suits for him and done a great
deal of work, and he told me, he said “ Now I will
deed you this property, three pieces out of four,
and the fourth piece I have got a sale for, and I
am going to sell it”.

Q. Was the property very valuable at that
time? A. The property at that time was not
worth I don’t suppose more than $200; I had nev-
er seen the property; I had no idea of its value.

30 I inquired of Mr. Lindsley, and Mr. Lindsley told
me it was worth about two hundred dollars. And
he made a deed on that day to me, excluding one
piece of property which he was going to sell for
himself.

Q. Was that deed executed and recorded? A.
That deed was executed and delivered to me and
recorded the same day.

Q. And was there any other deed drawn about

40 that time, or that time? A. There was no other
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deed drawn at thait time that I know of. Subse-
quently, a few days after, Mr. Keisler and Mr.
Bowman, I think it was, came to my office, if I
remember rightly.

Q. This was some eighteen years ago? A. And
wanted to know, Mr. Bowman wanted me to deed
the property back himself; Mr. Whitehead was
not in it at that time; I told Mr. Bowman that I
would deed the property back to Mr. Keisler; Mr.
Keisler said, “ Now don’t do anything until I see
you again,” the old man told me; I said, “ You are
perfectly welcome to the property; I don’t want
this property.’’

Q. You wanted your money? A. Yes. Then
he went away with Mr. Bowman; and the next I
heard was from Mr. Whitehead, of the firm of
Whitehead & Payne; I immediately told Mr.
Whitehead and Mr. Payne—

By the Court: Q. Did you see Mr. Whitehead
personally? A. I saw Mr. Whitehead personally,
and Mr. Whitehead said, “ Mr. Bowman has re-
tained me,” he says, “to look into this Keisler
matter,” and I asked him what there was about
it, and he said “ You seem to have got a deed, and
the old man don’t seem to think you ought to have
the deed;” I said, “ Very well, I will take the
money.” At that time there was a suit pending
between the Beaches and Mr. Keisler; I think I
was either defending or prosecuting the suit, I
don’t know which, and on that day Mr. Mac Lear
and Mr. Lindsley represented Mr. Keisler, and
they discussed the matter of return of the deed,
and I handed it to them, and told them I told
them there was two hundred and fifty dollars due
me, which was the amount agreed on; Mr. Keisler
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sat there and said “Yes” ; Mr. Whitehead was
there and said “ Yes,” and I .said, “ I will turn the
property back to you and give you the deed now
and let Mr. Whitehead hold it in escrow, the firm
of Whitehead & Payne to hold in escrow,” which
Mr. Whitehead agreed to, and Mr. Payne agreed
to, and I was to receive the two hundred and fifty
dollars within one week, or very shortly there-
after, or the deed was ito become absolute, and I
was to have the deed put in escrow returned to
me, and it was to be destroyed if the property was
to belong to me. I went on and did Mr. Keisler’s
work after that, saw him, Mr. Keisler, frequently
after that; and Mr. Keisler came to me and told
me Mr. Bowman had gone around the town and
collected small bills, butcher bills and grocery
bills, to the amount of twenty-nine or thirty dol-
lars and had caused them to sue him, and Mr.
Bowman was now prosecuting a suit against him;
he said “I don’t want you ever to give up that
deed,” I don’t know whether that was in Mr.
Bowman’s presence or not, but that occurred. 1
wrote after that and Mr. Bowman entered his
judgment in the Court for forty dollars, what-
ever it was, after being docketed up with costs,
and sold the property at public sale for a hundred
dollars to the highest bidder as he says— I then
wrote to him and asked him—

By Mr. Goodell: Q. Wrote to who? A. Wrote
to Mr. Bowman and asked Mr. Bowman whether
he would settle, notified him and asked him wheth-
er he would settle the claim ; this was long after
the time expired; he paid no attention; one day he
came down and talked with me, he said, “ Mr.
Brown, you give me a hundred dollars and I will



51

William M. Brown— Cross

make my deed over to you.” I said “ No, sir, I will
do nothing of the kind.’” I wrote him again later
and endeavored every way under the sun to get
the money that was due me on the deed that was
placed in escrow;then I made up my mind I would
adhere to the first principles of the agreement,
and the property became more valuable, and I
would just simply hold the property, and I have
taken that stand since.

Q. Then Mr. Bowman brought a suit in this
action, is that it, in this case? A. Then Mr. Bow-
man brought a suit.

CROSS-EXAMINATION by Mr. Goodell:

Q. How long had you known Mr. Keisler in the
year 1900? A. Oh, I think about well, I formed
his acquaintance at that time, he came down to
see me something about some materials which had
been taken from his place.

Q. You mean in 1900? A. Oh, in 1900?

Q. Yes, you stated in your direct-examina-
tion that you were his counsel from 1900 to 1908?
A. I should say 189o0.

Q. Now you say you were his counsel from
1890 to 1898. A. Yes, 1899, 1900; I did some
business for him afterwards, long after this.

Q. Have you any recollection what particular
business you did at the time this deed was given
to you? A. Yes, Jacob Keisler had died.

Q. I just asked you if you remembered? A. I
am going to remember.

Q. You can tell me if you remember? A. I do
remember, yes.

Q. One of the actions then pending was the suit
brought by Isaac Keisler against the executors
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of his deceased brother to recover a lot of money?
A. Recover for the care of his brother, yes.

Q. Now yon stated in your testimony you did
not know whether you were counsel for the plain-
tiff or defense in that suit; did you mean that? A.
I didn’t say in ithat particular suit; I was speak-
ing of another suit.

Q. Maybe I don’t recollect correctly. A. What
I said was I didn’t recollect whether he brought
the action or they brought the action.

Q. You don’t remember who brought that
action? A. I remember now, yes, he brought the
action and I was counsel for Mr. Keisler and
tried the case.

Q. And you brought the action? A. I brought
the action.

Q. Do you remember what the result of the
action was? A. No, I do not.

Q. You don’t remember whether Mr. Keisler
won that suit or not?

Mr. Ready: I object.

A. I don’t remember, no, I haven’t looked it
over.

Mr. Ready: I don’t think it is material;
it has nothing to do with this issue.

A. I know there was an arrangement whereby
Beach and the others took care of him, gave him
money.

Q. That was a suit for quite a large amount of
money, wasn’t it? Something like thirteen hun-
dred dollars? Do you remember about how much
it was for? A. I couldn’t tell you that, no.

Q. And you don’t remember whether you won
or lost it? A. I have no recollection.
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Mr. Ready: I object; I don’t think it
has any bearing.

A. I have no recollection ; I know Beach and the
others were to take care of him ; whether the suit
was discontinued or tried I don’t remember.

Q.,.You don’t even remember that? A. No.

Q. Do you know who was on the other side? A.
I think MacLear.

Q. Mr. MacLear was on the other side? A.
And Mr. Lindsley.

Q. What other action did you have for Mr. Kei-
sler? A. Oh, there was the action at the time his
brother died in relation to the probation of the'
will and the looking after the property generally.

Q. What will was that, whose will? A. I think
that was Jacob’s will.

Q. Did he leave a will? A. I am under the im-
pression he did, as near as I can remember; I
know he left a will.

Q. You know he left a will. Was there any con-
test over its probate? A. Yes, there was a ques-
tion raised as to the condition of the old man, if
I remember rightly, at the time he made the will.

Q. Did Mr. Isaac Keisler contest the probate
of that will? A. It was not contested in open
Court; it was a question of calling at the office,
and advice, etc; I went up to see him a number of
times.

Q. You went up to see Mr. Keisler a number of
times? A. Yes.

Q. When? A. Shortly after the death of Jacob
Keisler; I raised money for him, went to Mr.
Lindsley and raised money for him on the prop-
erty he had there.

Q. That was the homestead? A. I don’t know
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what the property was, don’t remember— eighteen
years ago, and I have had considerable business
since then and cannot remember these things.

Q. Yon remember you raised some money but
don’t remember on what property? A. I think it
was on the homestead property, and I think it
was sold after that under foreclosure.

Q. How long after? A. A couple of years or
so after; there was no interest paid, and Mr.
Keisler through my solicitation was allowed to
remain there a number of years after the fore-
closure in the place.

Q. Do you mean to say you were acting as
counsel for him about various matters about eight
years from 1890 on? A. From 1890? No.

Q- Well, T understood you to say— you.said
from 1890? A. From 1890 I said until 1900 as
near as I could remember, covering a, period from
1890 for about twelve years, something like that.

Q. And during all that period you were con-
stantly engaged? A. Not constantly, no.

Q. During all that period did he ever pay you?
A. He never paid me a dollar in his life, except
turning the property over to me.

Q. Now at the time that he turned that prop-
erty over to you you say he came in and made a
proposition, who were present when he made that
proposition, besides you and Mr. Keisler? A.
Well, I don’t remember now who was present; I
think Frederick Leonard, the former referee in
bankruptcy was there; I think a man by the name
of Judge Lomax, who was working for me at the
time.

Q. Where did this conversation take place? A.
In my office.
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Q. Your private office? A. Well, I had at that
time one office, it was not very private.

Q. You had no ante-room, it was all one room?
A. One room.

Q. Well, were these gentlemen privy to this con-
versation that was taking place between you and
your client? A. I think probably they were, they
knew the old gentleman well; they had been up
there to do different things for him when he got
in trouble; I think I advanced him money once to
pay a small bill.

Q. You are fond of hunting, aren’t you? A. I
am, yes.

Q. And that was good hunting ground up there,
wasn’t it? A. Yes; I went up there hunting.

Q. You went up there hunting during the seas-
on every year, didn’t you? A. No, sir, I did not;
I went up there I think two years, that is I stop-
ped at his place, I didn’t go up there to live with
him, or didn’t stay there over night, or to eat any
meals at his place.

Q. That was where you got acquainted with
him, wasn’t it, first? A. No; I think I got ac-
quainted with him through Mr. Thomas L. Mar-
tin of the City of Newark.

Q. NJow coming back to the time he gave you
this deed, did any of these other people take part
in the conversation between you and your client?
A. I can’t remember. .

Q. And who drew the deed? A. To the best of
my recollection I drew it myself. If you let me
see the deed I may be able to tell you in whose
handwriting it is.

Q. I wish I could let you see it. I notified you
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in the office the morning that I got the other; I
said it was handed to Mr. Whitehead and Payne,
and they were in partnership.

Q. I am talking about the deed Mr. Keisler

.. made to you? A. I can’t tell you what became of

40

‘that deed, I am sure.

Mr. Ready: It is a matter of record.

Q. Do you remember who took the acknowledg-
ment, can you tell that now? A. No, I cannot.

Q. Do you remember whether Mr. Keisler sign-
ed his name or made his mark? A. T don’t re-
member that.

Q. Do you remember whether Mr. Keisler could
read or write, or whether he could not? A. 1
don’t think he could read or write, I am not sure.

Q. Do you remember whether you read that
deed to him after you had drawn it? A. I read
the deed to him I think in the presence either of
Frederick Leonard or Judge Lomax, he was clerk
in my office at that time, I know I read it to him
because I never would have taken a deed unless I
did read it under conditions of that kind.

Q. Is Judge Lomax living now? A. He may
be; I haven’t any idea; I haven’t seen him in eight
or ten years.

Mr. Ready: He is dead.

Q. And Mr. Leonard is dead?

Mr. Ready: They are both dead.

A. They were both with me at the time.

Q. And at the time this deed was drawn back
from you to Mr. Keisler whose handwriting was
that in? A. I don’t know, I think it was Mr.
Payne’s, I think Mr. Payne had, practically,
charge of that entire matter. _

Q. This is Mr. Payne’s handwriting? It ap-
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pears that Mr. Leonard took the acknowledgment.
Now do you recollect distinctly whether Mr.
Whitehead was present when this deed was sign-
ed, or whether he was not? A. When the deed
was executed you mean ?

Q. Yes, signed by you? A. I don’t presume he
was; I don’t know.

Q. You don’t remember whether he was or not?
A. He was present, Xthink M!r. Payne was present
at the time of the delivery of that deed.

Q. Who else was present at the time of the de-
livery of the deed? A. Why, Mr. Malcolm Mac-
Lear I think.

Q. Where did that delivery take place? A. In
Mr. Whitehead’s office, Mr. Whitehead . and
Payne’s office.

Q. Did Mr. Whithead and Mr. Payne have sep-
arate rooms in that office? A. Well, I don’t re-
member now.

Q. But your recollection is that they were to-
gether at the time the deed was delivered? A.
Yes, as near as I can remember; I am not going
to swear postively about it.

Q. Now what was said about payment? A.
At the time the deed was handed over to Mr.
Whitehead and Payne there was a special stip”
ulation agreed to that the payment of two hun-
dred and fifty dollars was to be made to me with-
in a week or a short time, very short time, and
Mr. Keisler consented to it, and I think Mr. W hite-
head or Payne, whoever was his attorney, Mac-
Lear, assented to it, and they were going to sell
this piece of property on the outside, they were
going to sell that very day; I don’t know why it
was not sold, but it was never sold.
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Q. Was there any memorandum made in writ-
ing to that arrangement? A. Not that I know of.

Q. You did not ask to have it put in writing,
or suggest it be put in writing? A. No, I don’t
think I did; I expected to get the money .so soon
1 didn’t think writing was necessary.

Q. How long was it after that that you first
wrote to Mr. Bowman about this thing? A. I
think it was in the same spring.

Q. Did you keep a copy of that letter? A. No,
sir ; you have got a copy of it on your bill, haven’t
you, in your bill of complaint?

Q. I think I have got a copy of the first letter
you wrote, which was quite a good many years af-
ter that. It was after Mr. Whitehead died, aren’t
you thinking now of the letter you wrote after Mr.
Whitehead’s death, when you say you wrote to
Mr. Bowman? A. I wrote Mr. Bowman when he
was in the post office; if I remember rightly
I spoke to him numerous times about it ; he prom-
ised to pay it. While Mr. Whitehead was alive I
went to Mr. Whitehead and Mr. Whitehead said,
“1 will never give that to Mr. Bowman or any-
body else; it ought to be paid; if it is not paid
pretty soon I will give you your deed back;” Mr.
Wiliitehead told me that himself.

Q. You say Mr. Bowman promised to pay yon
this money? A. I was after Mr. Bowman to pay
this money.

Q. Do you say Mr. Bowman promised to pay
it? A. I asked him to pay it and he said he would
try to get it fixed; then I offered to settle with
him and he offered to take a hundred dollars, and
I wrote him again and asked him to make pay-
ments and he wouldn’t do it.
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Q. How many letters in all did yon write to
Mr. Bowman about this matteri A. I couldn’t tell
you, sir, I haven’t any idea.

Q. And you were not in the habit of keeping
any copies of the letters you wrote? A. I may
have kept copies, I don’t know, I don’t generally
keep copies of letters more than ten years; I des-
troy them.

Q. When did you destroy these letters you wrote
to Mr. Bowman? A. I don’t know; you have got
them.

The Court: Have you not got them.

Mr. Goodell: I haven’t got any letters
within six or eight years of the time he
wrote.

The Court: You were custodian of the
letters Mr. Brown wrote your client.

Q. Now, I show you three envelopes there bear-
ing post-marks of September 29, 1908, May 20,
1910, and February 4, 1913, respectively, addres-
sed to Mr. Samuel Bowman. You sent those three
letterjs. Now can you be sure that you have sent
any others? A. I don’t know. I think I had a
claim once against Mr. Bowman from some com-
pany in New York, which I wrote him a number
of times about; that may have been those for all
I know.

Q. Running along from 1908 to 1913?

Mr. Ready: There is one there within
six years, isn’t there, Mr. Goodell?

Mr. Goodell: These letters are all set
out in the bill and they are all admitted.

Q. Who first made the request upon you that
you give this deed back to Mr. Keisler? A. I
think Mr. Bowman did, if I remember rightly.
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Frederick M. Payne— Direct

Q. Where was he and where were you when he
made it? ,A. I think he met me on the street, or
it was in the pojst office or somewhere, or maybe
he was up at the office, probably came up there
with Mr. Keisler, if I remember rightly.

1q Q- When did you first get acquainted with Mr.
Bowman? A. Oh, I knew him when he was in
the post-office, a long while.

Q. How long iago did he leave the post-office?
A. Sometime prior he was in New York or in the
Federal department of the post-office building.

Q. As a matter of fact you don’t know whether
he was in the post-office or not, do you? A. I
know he was in the building.

20

FREDERICK M. PAYNE, sworn:

Direct-examination by Mr. Ready:
Q. You are a member of the bar of the State
of New Jersey? A. Yes.
Q. Did you know Mr. Is'aac Keisler in his life-
time? A. I have seen him, yejs.
Q. You were a member of the firm of White-
2Q head & Payne, were you? A. Yes.
Q. Mr. Whitehead is dead? A. Yes.
Q. When did he die? A. February 14, 1905.
Q. Do you remember this transaction regard-
ing this deed from Brown to Mr. Keisler? A. Yes,
I remember there was such a transaction.
Q. I will show you Exhibit C-4, and ask you if
that is the deed that was delivered to you. A.
Yes, sir, this was delivered to Whitehead &
40 Payne our firm, in escrow.
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Q. Who delivered it to you? A. I think Mr.
Brown did, after he executed it.

By the Court: Q. Delivered it to you person-
ally? A. Well, either to Mr. Whitehead, I have
forgotten which now.

By the Court: Q. You personally? A. I don’t
remember that.

Q. I show you yellow envelope with the writing
on “Due from Brown to Keisler; hold in escrow
by Whitehead & Payne. Miss Ella Jacobus, 290
Summer Avenue, city,’’ and ask you whose writ-
ing that is in? A. That is in my hand-writing.

Q. Was the deed put in that envelope? A.
Yes.

Q. By whom, you? A. By me, yes.

Q. And what was done with the deed and en-
velope? A. Put-in our safe.

Q. What do the wprds mean “ Hold in escrow/’
just what they state? A. Yes.

Q. Why were those words put there? A. Well,
because that was the way we had the deed.

Mr. Ready: I offer that envelope in evi-
dence.

Marked Exhibit D-I.

Mr. Goodell: I would like to ask him first
when he wrote that there.

Q. Now, will you kindly tell us just what you
know about this transaction, as to the way the
deed was put in escrow, and how long it was to
be held in ejscrow, and how it is that you,— you
still have the deed, haven’t you? ,A. Yes.

Q. Just tell us how it is that you happen to
still have this deed in your possession? A.
Well, there were some differences between Mr.
Brown and Mr. Keisler about some money that

10
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Frederick M. Payne— Cross

Mr. Keisler owed to Mr. Brown, and this deed
was given, as I understood it, because Mr. Brown
held some property that Mr. Keisler had deeded
to him, and Mr. Brown was willing to give it up
if he got his money, and Mr. Whitehead had
charge of it, and they arranged about this deed
that I hold in escrow, and at Mr. Whitehead’s
suggestion I drew the deed and took it to Mr.
Brown for execution; Mr. Brown executed the
deed and brought it back to our offices, and de-
livered it to us, and the deed has been in our safe
ever since.

Q. What was said about the length of time that
it should be held in ejscrow while Brown and Keis-
ler were there, in your presence? A. Well,
as I understood it, Mr. Keisler wanted time to
raise some money.

Q. How much time? A. Why, a short time, as
I understood about a month or something like
that.

Q. Was Brown and Keisler there at that time?
A. Yes.

Q. When that understanding was had? A.
Yes.

Q. Who stated that? A. Well, I don’t know
exactly who said it, but it was suggested by some
of them at that meeting, and it was agreed to by
all, as I understood it.

CROSS-EXAMINATION by Mr. Goodell:

Q. Did you and Mr. Whitehead have separate
offices, private offices at that time? A. Yes, we
had two rooms.

Q. You were partners? A. Yes, sir.

Q. And it was Mr. Whitehead who suggested
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to yon that you draw this deed, prepare it, and
take it over, wasn’t it? I think you said that?
A. Yes, I think he asked me to do it.

Q. You knew that Mr. Whitehead had been re-
tained on Mr. Keister’s behalf, didn’t you, or
didn’t you? A. Well, I knew he was acting for
him; I didn’t know how he had been retained.

Q. Now, how long after you prepared this deed
and took it over to him was it before Mr. Brown
brought it back to your office? A. Well, I can’t
remember that exactly, only a short time.

Q. Few days? A. Yes.

Q. Just a few days? A. Yes.

Q. Do you remember what room you were in
when this conversation took place about the mon-
ey which Mr. Keisler was going to pay? A. In
Air. Whitehead’s room.

Q. And where was the deed at the time this
conversation took place, in whose hands was it?
A. You mean the deed in escrow?

Q. Yes, this deed which you have marked “ Hold
in escrow” ? A. I don’t think it had been drawn
at that time.

Q. You think this conversation in Mr. W hite-
head’s room was before the deed had ever been
drawn? A. Yes, at a meeting that day where
they agreed upon the deed.

Q. That was before you prepared the deed ? A.
Yes.

Q. Now when the deed was prepared did Mr.
Brown bring it to your office? A. Yes.

Q. And did he take it into Mr. Whitehead’s
room? A. Why, I think so.

Q. Did you go in yourself, did you go in Mr.
Whitehead’s room on that occasion? A. I was
almost always in there.

iq
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Frederick M. Payne— Cross

Q. That don’t quite answer the question, you
see? A. Well, I couldn’t say absolutely.

Q. You cannot tell whether you were in there
or not? A. No, I wouldn’t want to say that.

Q. So when the deed was actually handed ovei

10 cannot say whether you were present or not?
A. I couldn’t say whether it was delivered to Mr.
Whitehead or me personally; we always consider-
ed it was delivered to both of us, and we put it
in the safe.

Q. Of course you did not both put it in the
safe, one of you did and the other looked on I
suppose. Now who put it into that yellow en-
velope? A. I did.

And when was that, can you tell when it

20 was? A. I think about that time, or right at
that time.

Q. You don’t know whether it was a few days
or a few weeks afterwards or not, do you? A.
Well, I think it was pretty near at that time; that
is in my handwriting, that is just about the way
I used to write at that time.

Q. Has your handwriting changed so you can
tell by the looks of your hand writing? A.
Yes, it has changed quite a little.

30 Q. You could not tell within a week or a
month? A. No.

Q. And when you put it into that envelope who
handed it to you? A. I couldn’t tell vou who
did.

Q. And you have really told all you do remem-
ber about the transaction, have you? A. I think

40 I have, yes, as much as I recall of it.
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Allan Lindsley— Direct
ALLAN LINDSLEY, sworn:

Direct-examination by Mr. Beady:

Q. Yon are a civil engineer? A. Yes.

Q. Where do you reside? A. Caldwell, New
J ersey*.

Q. Were you acquainted with Mr. Keisler in
his lifetime, Isaac Keisler? A. AH my life.

Q. Did you ever have any conversation with
him regarding this property in question? A. On
several occasion”.

Q. When and where? A. In my office in Cald-
well.

Q. Who was present? A. My father and Mr.
Keisler and myself.

Q. What did Mr. Keisler tell you regarding
this property?

Mr. ,Coodell: T think I shall object to
that.

The Court: It depends on when the con-
versations were had.

Mr. Groodell: T don’t think conversation
with Mr. Keisler can bind Mr. Bowman in
this suit.

The Court: I don’t know what the conversa-
tions are, and I do not know when they were had.
When did you have these conversations? A.
Well, it was just after, a short time after the fore-
closure proceedings on the farm.

Q. And when was that? A. I have no idea of
the date.

Q, How long prior to Mr. Keisler’s death,
about? A. Oh, a good while previous, because
my father bought the property in at foreclosure
sale.
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Q. Your father bought it? A. Yes, and he liv-
ed on the farm there until he got so infirm he
couldn’t take care of it himjself.

Q. And you say you had a conversation with
him regarding these other three pieces? A. Yes.

10 The Court: What do you want to prove
by this witness?

Mr. Beady: I want to show that Mr.
Keisler told him that Mr. Brown owned
the property.

The Court: When do you date the state-
ment, at what time ?

Mr. Beady: Some time shortly before
his death. I would like to find out whether
before or after the sheriff’s sale.

20 The Court: Find out, because I am go-
ing to overrule this evidence if it took
place after the .sheriff’s sale.

Q. Do you know when Mr. Keisler died? A.
No, I don’t, I don’t remember.

The Court: Can anybody state when he
died?

Mr. Goodell: It was after Mr. White-
head’s death I wunderstand, but I don’t
know how long after, 1907 or 1908.

30 Q- Did you ever have any conversation with

Keisler if it was after that time, after 1908? Whai
did he tell you as to the ownership of this pro-
perty?

The Court: After the sheriff’s deed was
made.

Mr. Goodell: It appears the deed was
made in the early part of 1899.

The Court: There is no proof that this

40 conversation took place before the deed
was made.
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Mr. Ready: I still contend I have a right
to put in this evidence.

The Court: I am going to overrule the
evidence unless you can show this conver-
sation took place before" the sheriff’s deed
was made.

Mr. Ready: My offer is this: To show
that there was an absolute conveyance
from Keisler to Brown and that the subse-
quent recovery of this judgment and sale
by the sheriff could not offset that abso-
lute conveyance.

The Court: That is your argument. I
will hear you on the argument. I am re-
lying on the evidence. It is a well settled
rule of evidence that a man’s title cannot
be impeached by anything said by the
grantor after the deed was made.

Q. About when was this foreclosure suit that
you were telling us about, just try and recollect
that, will you? A. Well it was 1908 or 1909,1907;
that is mere recollection.

Q. How many conversatioiijS did you have with
Mr. Keisler on this subject as to the quantity ol
this property? A. I think but once.

Q. And that was when? A. Just after the
foreclosure proceeding.

Q. And you think that was in 1907? A. 1907,
that is a matter of record.

Testimony closed.
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Conclusions

« IN CHANCERY OF NEW JERSEY

Between
Samuel H. Bowman,
Compli,
and
William M. Brown, et al.,
D eft’s.

Mr. Edwin B. Hoodell, for Complainant.
Mr. Mathew J. Ready, for Defendants.

Stevens, V. C.

The first question raised by the bill is whether
the late John Whitehead was in a position to
hold a deed in escrow. One Kiesler had in Feb-
ruary 1898 conveyed a piece of woodland of ismall
value to William M. Brown in satisfaction of Mr.
Brown’s claim against him for legal services.
After he had made the deed, he became dissatis-
fied and consulted Mr. Whitehead as to what he
could do. Mr. Whitehead entered into a corres-
pondence with Mr. Brown. Mr. Brown saw Mr.
Kiesler and told him that he would re-convey, on
payment of the sum of $250 which was agreed
upon between them as the value of the service
rendered. To ensure the carrying out of this
agreement Mr. Brown agreed to place and did
place in escrow in the hands of Mr. Whitehead a
deed re-conveying the lot with the understand-
ing that Mr. Whitehead was not to deliver it un-
til Keisler had paid Mr. Brown the above sum.
The money was not paid and Mr. Whitehead held
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the deed unrecorded until his death. Kiesler is
also dead.

The complainant was a judgment creditor of
Kiesler to whom in April, 1905, after execution
issued, the Sheriff of Essex County made a deed
purporting to convey the property in question
with other property. He contends that the deliv-
ery to Mr. Whitehead was in law a delivery to
Kiesler, and vested in him the fee of the land;
his insistment being that a deed can no more be
delivered in escrow to the party’s agent than it
can be to the party himself. If this be so, Keis-
ler, on the delivery of the deed to Mr. Whitehead,
acquired the fee and this fee passed under the
sheriff’'s deed to Bowman. Whether the action
begun in the District Court is the proper action 20
to raise the question I need not decide but it is
certain that the question is one of legal title,
capable of being tried in an ejectment suit and
not an equitable question.

I am of opinion however that Mr. Whitehead
was able to hold the deed in escrow. The law is
thus stated in 10 R. C. L. 631. “ It has now be-
come the settled rule that if the agent’s or attor-
ney’s relation to his principal is such that his act-
ing as custodian of the deed or paper is not an-
tagonistic to hi® principal’s interests and the pa-
per was put inthis hands, not as a delivery but
as an escrow, shell general agent or attorney of
the grantee, pa$ee or obligee of an instrument is
not incapacitated from acting as depository of
the instrument but becomes the agent of both par-
ties for the purposes of the escrow.” 1 can see
nothing antagonistic to Mr. Kiesler’s interests,
in the action of Mr. Whitehead. In Watkins V. 40

iq
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Nash, L. R. 20 Eq. 262, it was held that the deliv-
ery to the solicitor of the grantee of an instru-
ment executed by the grantor will not convert the
instrument from an escrow into a deed provided
the delivery is of a character negativing its being
a delivery to the grantee. This ruling was ap-
proved by the Court of ,Appeals in the later case
of London Freehold Co. v. Baron Suffield (1897)
2 Ch. 608. The case of the Ordinary v Thatcher,
12 Vr., 403 is not in point. The decision was ex-
pressly rested upon a ground peculiar to cases oi
the class then under consideration.

As the bill prays, in the alternative, for a re-
demption and as the defendant does not contest
complainant’s right to redeem, he is entitled to
a decree for a re-conveyance on payment of prin-
cipal and interest from the date of defendant’s
agreement with Kiesler.

Decree

IN CHANCERY OF NEW JERSEY

30 Between

\

Samuel H. Bowman, I
Complainant, f

and /

William M. Brown, et al., V
Defendants. I

This cause coming on to be heard in the pres-

40 ence of Edwin B. Goodell, of counsel with the
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complainant and Mathew J. Ready, solicitor of
the defendant and the pleadings and proof having
been read and considered and the Court having
duly considered the said pleadings proofs and ar-
guments ;

It is, on this 8th day of May, 1916, by the Chan-
cellor of the State of New Jersey, ordered, ad-
judged and decreed that the deed dated Febru-
ary 14th 1898, made by William M. Brown to
Isaac Kiesler and held by Mr. Whitehead and de-
scribed in the complainant’s bill of complaint is
a deed held in escrow; and as the bill of com-
plaint prays in the alternative for a redemption
of the said premises, it is further ordered, ad-
judged and decreed that the defendant, William
M. Brown, re-convey the lands described in said
deed to the complainant, Samuel H. Bowman, up-
on the complainant paying to the said William
M. Brown, the sum of two hundred and fifty dol-
lars, with interest thereon from the date of said
deed, to wit, February 28th, 1898. And it is fur-
ther ordered, adjudged and decreed that the com-
plainant pay to Mathew J. Ready, solicitor of the
defendant, a counsel fee of twenty-five dollars.

And it is further ordered, adjudged and de-
creed that the complainant pay to the defendant
his costs of this suit to be taxed.

That in default of the said complainant so pay-
ing unto the said defendant the said sum of two
hundred and fifty dollars, with interest and costs
as aforesaid, within thirty days from the date of
service of a copy of this decree upon him, it is or-
dered that the said complainant’s bill of com-
plaint do forthwith stand dismissed.

E. R. WALKER,

jq
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Notice of Appeal
Respectfully advised,
(Signed.) Frederick W. Stevens,
V. C.
A true copy.

Robert H. McAdams,
Clerk.

Notice of Appeal

IN CHANCERY OF NEW JERSEY

Samuel H. Bowman,

Complainant,
vs.
William M. Brown, et al.,
Defendants.

The complainant hereby appeals from the
whole of the decree of the Chancery Court to the
Court of Errors and Appeals in the last resort
in all causes.

EDWIN B. and PHILIP GOODELL,
Solicitor of Complainant of Counsel.
Dated, June 2d. 1916.

I conceive there is a good cause for appeal in
the above stated cause.

EDWIN B. GOODELL,
Of Counsel with Complainant.

Service of the within notice is acknowledged
this. 5th day of June, 1916.

HELM and READY,
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Petition of Appeal to the Court of
Appeals

IN THE COURT OF ERRORS AND APPEALS’

Samuel H. Bowman,

Complainant,
Vs.
William M. Brown, et al.,
Defendants.

To the Honorable the Court of Errors and Ap-
peals in the last resort in all causes:

The petition of Samuel Bowman, the appellant
in the above stated cause, respectfully shows that
your petitioner finds himself aggrieved by a final
decree made in the Court of Chancery by his Hon-
or Edwin Robert Walker, Chancellor of the State
of New Jersey, bearing date the Eighth day of
May, in the year Nineteen Hundred and Sixteen
wherein the said Samuel H. Bowman was com-
plainant and the said William Brown and Fred-
erick M. Payne were defendants in this respect,
to wit: that the said decree adjudges and de-
crees that a certain deed described in the bill of
complaint was held in escrow and could not be de-
livered to the complainant without paying to the
defendant William M. Brown, Two Hundred and
Fifty Dollars ($250) with interest from the date
of said deed, to wit: February 28, 1898, besides
his costs and counsel fee. And your petitioner
humbly appeals from the said decree of the Chan-
cellor made on the said eighth day of May, Nine-

IQ
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Affidavit of Service of Petition of Appeal

aforesaid, upon the grounds that the same is er-
roneous for that said deed was not held in escrow,
but was absolute in terms and effect and should
be delivered to the complainant. Your petitioner
therefore prays that the said decree of the said
Chancellor may be set aside and for nothing hold-
en; and that your petitioner may have such re-
lief in the premises as to this honorable Court
shall seem meet.
EDWIN B. and PHILIP GOODELL,
Solicitors of Appellant,
(Of Counsel with Appellant.)
Endorsed:
“ Filed, June 6, 1916,
Thomas F. Martin,
Clerk. 1

Affidavit of Service of Petition of
Appeal

IN CHANCERY OF NEW JERSEY

Between,
Samuel H. Bowman,
Complainant,
and
William M. Brown and Fred-
erick M. Payne,
Defendants.

State of New Jersey,
County of Essex.

James B. Scott, of full age being duly sworn
says that he is a clerk in the office of Edwin B.
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& Philip Goodell, solicitors of complainant that on
June 6, 1916, he served a copy of the petition of
appeal hereto annexed on Matthew J. Ready, the
solicitor for the defendant, William M. Brown,
at his office. No. 197 Market St. in the City of
Newark, by leaving a copy of said petition with
the Clerk in charge of said Ready’s office and on
Frederick M. Payne on the same day by leaving
a copy thereof at his office, No. 197 Market St.,
Newark, with his office associate George A. Mec-
Call.
JAMES B. SCOTT.
Subscribed and sworn to before me this
8th day of August, 1916.
Charles 0. Truax,
Master in Chancery.
of New Jersey.

Exhibit C-I

Sheriff’s Deed to Samuel H. Bowman, his heirs
and assigns dated the seventh day of March, 1899,
recorded April 18,1905, Book M-38, page 410, con-
veying four tracts of land in Caldwell, New Jer-
sey, three of which are the lands described in the
Bill of Complaint.

Exhibit C-2

Deed, Abigail Francisco and Stephen I. Gould
Extrs., to Isaac Keisler, dated March 1, 1855, ac-
knowledged the same date, recorded June 3, 1859

2Q
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Exhibit

in Book U-10, page 443, conveying to Isaac Keis-
ler in fee simple the lands described in the bill of

complaint.

Exhibit

Isaac Kieslar,
to
William M. Brown.

This Indenture, made the Fourth

day of February in the year of Our

Lord, One Thousand Eigh. Hundred

and Ninety Eight, Between Isaac
Kieslar of the Township of Caldwell in the Coun-
ty of Essex and State of New Jersey of the first
part. And William M. Brown of the City of New-
ark in the County of Essex and State of New Jer-
sey, of the second part: Witnesseth that the said
party of the first part for and in consideration of
One Dollar (and other valuable consideration)
lawful money of the United States of America to
him in hand well and truly paid by the said party
of the second part at or before the sealing and
delivery of these presents the receipt whereof is
hereby acknowledged and the said party of the
first part therewith fully satisfied contented and
paid has given, granted, bargained, sold, aliened,
released, enfeoffed, conveyed and confirmed and
by these presents doth give, grant, bargain, sell,
alien, release, enfeoff, convey and confirm to the
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said party of the, second part and to his heirs
and assigns forever. All that certain tracts or
parcels of land and premises hereinafter partic-
ularly described, situate, lying and being in the
Township of Caldwell, in the County of Essex
and State of New Jersey:

Being a part of the Real Estate formerly of
Josiah Francisco, deceased, and being also that
part which the party of the first part bought of
Peter H. Francisco & Elizabeth, his wife, Calvin
Francisco and Harriet, his wife, by warrantee
deed bearing date March 28", 1854, and recorded
in Book V 10 of Deeds of Essex County on pages
441 and 442 bounded as follows; on the East by
lands formerly of Jonathan Beach, dec, on
the North by the same lands on the West by
lands of Cornelias Courter and on the South by
lands of Josiah Vanness containing 10 acres more
or less: And a certain lot of land deeded to par-
ty of the first part by Cornelius Courter and Ab-
igail T. his wife by warranty deed dated No-
vember 15, 1852 and recorded in Book V 10 of
Deeds for Essex County on pages 439, 440 and
441 described as follows:

Begining at the South east corner of Hemy
Courter’s lot in the line of Peter and John Fran-
cisco thence on the line of said Henry Courters
North 41° 30' East 33 chains and 35 links to the
line of Stephen J. Could thence on his fine the
whole distance of the North end of said lot thence
binding on the East on line of Calvin and Peter
Francisco, Josiah Vanness, Henry Courter and
Jefferson Vanness and binding on the South on
fine of Peter and John Francisco to the place of
Begining. Containing 9 Acres be the same more
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or less. And a certain lot conveyed to party of
the first part by Stephen Personette, Charles
Smith and Roswell D. Jacobus, Commissioners
appointed to divide real estate of John Bowden
deceased, dated April 21, 1869.

Begining on the North east corner of the lot
hereby intended to be conveyed and adjoining
land now or formerly of John C. Bush, thence
along the same S’. 25 3/4° E. 5 chains and 64
links thence S. 64° 15 E. 26 chains and 60 links
to lands sold by John Mum and others Commis-
sioners to Rynear Van Grieson thence along his
line N. 25 3/4° E. 5 chains and 64 links, thence
N. 64° 15" W. 26 chains and 60 links to the place
of begining. Containing 15 Acres being the
same property conveyed to the said John Bow-
den by John Munn and others Commissioners by
deed recorded in Book A-7 of deeds for Essex
County on pages 361 etc.

Together with all and singular the houses, build-
ings, trees, ways, waters, profits, privileges and
advantages with the appurtenances to the same
belonging or in anywise appertaining. Also all
the estate, right, title, interest, property, claim
and demand whatsoever of the said party of the
first part of in and to the same and of in and to
every part and parcel thereof. To Have and To
Hold all and singular the above described land
and premises with the appurtenances unto the
said party of the second part his heirs and as-
signs to the only proper use, benefit and behoof
of the said party of the second part his heirs and
assigns forever. And the said Keislar doth
f°r himself, his heirs, executors, and administra-
tors covenant and grant to and with the said par-



79

Exhibit

ty of the second part his heirs and assigns that
the said Isaac Keislar is the true lawful and right
owner of all and singular the above described
land and premises and of every jpart and parcel
thereof with the appurtenances thereunto belong-
ing and that the said land and premises or any
part thereof at the time of the sealing and deliv-
ery of these presents are not encumbered by any
mortgage judgment or limitation or by any en-
cumbrance whatsoever by which the title of the
said party of the second part hereby made or
intended to be made for the above described land
and premises can or may be changed, charged,
altered or defeated in any way whatsoever. And
also that the said party of the first part now has
good right full power and lawful authority to
grant, bargain, sell and convey the said land and
premises in manner aforesaid. And, also that
Isaac Keislar will warrant, secure and forever
defend the said land and premises unto the said
William M. Brown, his heirs and assigns forever
against the lawful claims and demands of all and
every person or persons freely and clearly freed
and discharged of and from all manner of encum-
brances whatsoever:

In Witness Whereof the said party of the first
part has hereunto set— hand and seal the day
and year first above written.

his
ISAAC X. KEISLAR (L, S.)
mark

Signed, sealed and delivered
in the presence of
Marcy Z. Trusdell.
Frederick W. Leonard.

iq
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Exhibit

State of New Jersey,
County of Essex.

Be It Remembered that on this Fourth day of
February, in the Year of Our Lord One Thousand
Eight Hundred and Ninety-Eight Before me one

10 of the Masters in Chancery of New Jersey per-
sonally appeared Isaac Keisler, who I am satis-
fied is the grantor mentioned in the within inden-
ture and to whom I first made known the contents
thereof and thereupon he acknowledged that he
signed, sealed and delivered the same as his vol-
untary act and deed for the uses and purposes
therein expressed.

FREDERICK W. LEONARD,
Master in Chancery of New Jersey.

20 Received in the Office, February 4, A. D. 1898,

at 3:27 p. m.

ESSEX COUNTY REGISTER’S OFFICE

N

State of New Jersey,
County of Essex. j S¢

I, Walter A. Evans, Register of the County of
Essex, do hereby certify that the foregoing is a
true and correct copy of the record of a certain

30 Deed made by Isaac Kieslar to William M. Brown
and also of the certificate of acknowledgment
thereto annexed, as the same may be found re-
corded in my office in book 1-31 of Deeds for said
County on pages 178-181.

In Testimony Whereof, I have hereunto set my
hand and official seal this 29th day of March, A.
D., 1016.

WALTER A. EVANS,
Register.
(Seal.)
40 (Revenue Stamp.)
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Exhibit o0-4

{Endorsed) '

The original Deed, of which this is a copy, was
received in the Register’s Office of the County of
Essex, State of New Jersey, on the 4th day of
February, A. D., 1898, at 3:27 o’clock in the af-
ternoon and recorded in Book 1-31 of Deeds for
said County on pages 178-181.

ALFRED F. SKINNER,
Register.

Exhibit C-3

Received from Mr/Samuel H. Bowman, Twen-
ty-five Dollars on account of fees in case of Isaac
Kiesler, in matter connected with estate of Ja-
cob Kiesler and other matters of Mr. Isaac Kies-
ler.*

February 9, 1898.

J. WHITEHEAD.

Exhibit C-4

This Indenture, made the fourteenth day of
February, in the year of our Lord One Thousand
Eight Hundred and Ninety-Eight Between Wil-
iam M. Brown and Minnie, his wife, of the City
of Newark in the County of Essex and State of
New Jersey, part of the first part and Isaac Kies-
ler, of the Township of Caldwell in the County

20

30

40
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Exhibit C-4

of Essex and State of New Jersey part of the
second part:

Witnesseth that the said part of the first part,
for and in consideration of One Dollar (and other
valuable consideration) lawful money of the Uni-
ted States of America, to them in hand paid by
the said party of the second part, at or before
the ensealing and delivery of these presents, the
receipt whereof is hereby acknowledged, have
granted, bargained, sold, aliened, released, con-
veyed and confirmed, and by these pres-
ents do grant, bargain, sell, alien, release,
convey and confirm wunto the said party
of the second part, and to his heirs and
assigns, forever, All those certain lots tracts
or parcels of land and premises, hereinafter par-
ticularly described, situate, lying and being in the
Township of Caldwell in the County of Essex and
State of New Jersey. Being the same premises
conveyed to said William M. Brown by said Isaac
Kiesler by deed dated February fourth, 1898 and
recorded same day in the register’s office of Essex
County. The first lot being a part of the real es-
tate formerly of Josiah Francisco dec’d bounded
as follows: on the east by lands formerly
of Jonathan Beach, deceased, on the North by the
same lands, on the West by lands of Cornelius
Courter an don the South by lands of Josiah Van-
ness, containing 10 acres more or less— Second
lot described as follows: Beginning at the South-
east corner of Henry Courter’s lot in the line of
Peter & John Francisco, thence in the line of
said Henry Courter, North 41° 30, East 33
chains and 35 links to the line of Stephen J. Gould,
thence on his line the whole distance of the North



83

Exhibit C-4

end of said lot, thence binding on the east on line
of Calvin & Peter Francisco, Josiah Vanness,
Henry Courier & Jefferson Vanness and binding
on the South on line of Peter and John Francisco
to the place of beginning containing 9 acres be the
same more or less. Third lot, Beginning on the
N. E. corner of the lot hereby intended to be con-
veyed and adjoining land now or formerly of John
C. Bush, thence along the same South 25% °, East
5 chains, 64 links, thence South 64° 15', East 26
chains, 60 links to lands sold by John Munn and
others, Commissioners to Rynnor Vanness, thence,
along his line North 25%°, East five chains sixty-
four links thence North 64° 15', West 26 chains,
60 links to the place of beginning. Containing 15
acres being the same property conveyed to the said
John Bowden by John Munn and others, Commis-
sioners by deed recorded in Book A 27 of Deeds
for Essex County on pages 361 etc.

Together With the tenements, herditaments
and appurtenances thereunto belonging or in any-
wise appertaining: and the reversion and rever-
sions, remainder and remainders, rents, issues and
profits thereof, and Also all the estate, right, title,
interest, property, possession, claim and demand
whatsoever, of the said party of the first part as
well in law as in equity or the above described
premises of the first part, of, in, and to, every
part and parcel thereof, with the appurtenances.

To Have and to Hold all and singular, the above
mentioned and described premises together with
the appurtenances, unto the said party of the sec-
end part, his heirs and assigns, to the only proper
use, benefit and behoof of the said party of the
second part, his heirs and assigns forever:

40
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Exhibit C-4

In Witness Whereof, the said party of the first
part have hereunto set their hands and seals the
day and year first above written.

WM. BROWN (S)
MINNIE BROWN (S)
Signed, Sealed and Delivered
in presence of
Frederick W. Leonard.

State of New Jersey, |
County of Essex. j

*

Be it Remembered, that on this 14th day of Feb-
ruary in the year of our Lord One Thousand Eight
Hundred and Ninety-Eight before me, a Master in
Chancery of New Jersey personally appeared
William M. Brown and Minnie, his wife,
who, ) am satisfied, are the grantors in
the within Deed of Conveyance named and
I having first made known to them the
contents thereof, they did acknowledge that
they signed, sealed and delivered the same as
their voluntary act and deed, for the uses and pur-
poses therein expressed; and the said Minnie
Brown being by me privately examined, separate
and apart from her husband did further acknowl-,
edge that she signed, sealed and delivered the same
as her voluntary act and deed, Freely, without
any fear, threats or compulsion of her said hus-
band.

FREDERICK W. LEONARD,
Master in Chancery of New Jersey.
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Between
Samuel H. Bowman,
Complainant and Appellant,
V On Bill, Etc.
and
William M. Brown, et al.,
Defendants and Respondents.

REPLY TO DEFENDANTS’ BRIEF.

The defendants’ counsel has, inadvertently, of
course, made some serious mistakes in his statement
of fact, one or two of which might be deemed
material. They will be noticed very briefly. Upon
page 2 counsel commences a series of citations from
the testimony by page and line. These are cited
in such a way as to make them read as if they were
all testified to by Bowman. The first one begins
in this way: “It appears from the testimony of
Bowman (Page 35, L. 35) that Keisler came to him
and said,” etc. That quotation is correct, but noth-
ing else that appears on the second and third pages
of the brief is stated by Bowman, and some of it
is not testified to by anybody. The other alleged
quotations from the testimony on those pages are
from the testimony of Brown and are directly con-
tradicted by Bowman. Bowman says on page 44,
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line 22, “I did not know Mr. Brown had anything
to do with it; I never knew Mr. Brown in con-
nection with the case until Mr. Keisler came to me
with his trouble.” On page 45 he is asked, “Didn’t
you consult with Mr. Brown about this matter?”
The answer is “No” ; and again, on the same page,
he asserts he never had any dealings with Mr.
Brown.

Moreover, the brief does not accurately state
Brown’s testimony. Mr. Brown does not say posi-
tively that the conversation with Keisler, which he
details on pages 49 and 50, took place in the pres-
ence of Bowman. He says, (Page 49 at the top),
“Subsequently, a few days after, Mr. Keisler and
Mr. Bowman, / think it was, came to my office, if I
remember rightly.” And, after some observation by
his counsel about the lapse of time, lie says, “And
wanted to know, Mr. Bowman wanted me to deed
the property back himself”; etc. But even Mr.
Brown does not assert that his proposition was to
deed it back in escrow. He says, “/ told Mr. Bow-
man that J would deed the property hack to Mr.
Keisler.” The point is that Mr. Bowman claims, as
was amply shown bv the testimony quoted in the
principal brief, that the first knowledge he had of
any claim of escrow was after the death of Mr.
Whitehead in 1905.

There is no testimony in the case to support the
statement that Bowman had collected bills against
Keisler for the purpose of enforcing them or that
he had been a bad friend to Keisler in any way.
There is not the slightest evidence to justify the
statement appearing near the bottom of page 3 that
“the deed was found in the safe of Mr. Whitehead
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as it was originally placed in an envelope marked
‘held in escrow.”” The evidence of Payne distinctly
is that it was placed in the envelope by him at a
subsequent period, which he could not fix by mem-
ory or by any memorandum. He could locate it
only by the appearance of his own handwriting.
Nor is there a line of evidence anywhere to support
the statement that at the time of the sheriff’s sale,
when Bowman bought whatever interest Keisler
had in the property by public auction, he knew that
this deed was held in escrow. In fact, all the evi-
dence that bears upon his knowledge at that time
tends to show that he had no such knowledge.

With respect to the law, no further discussion is
necessary than to point out that on page 5 of the
defendants’ brief he assumes to quote from the
opinion of Chief Justice Beasley written in the case
of Ordinary vs. Thatcher, 12 Yr. 403, and from page
410 of that report. This quotation contains two sen-
tences. The first is quoted from page 410 of that
report with substantial, though not absolute, ac-
curacy. The next sentence put into the mouth of
the Chief Justice not only does not occur on that
page, but it docs not occur anywhere in the opinion.
He has put into the mouth of the late Chief Justice
Beasley, words which the latter never uttered.

It is believed that the other cases cited in the
defendants’ brief have been sufficiently commented
upon.

EDWIN B. GOODELL,
Of Counsel.
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COMPLAINANT'S BRIEF

The following facts appear and are substan-
tially uncontroverted. In the early part of Feb-
ruary, 1898, the complainant introduced Isaae
Kiesler to John W. Whitehead, a counsellor at
law (p. 35, 1. 20-25 and 30-40), because Kiesler
had informed him that he had signed some kind
of a paper for the defendant, William M. Brown,
and that he did not know what it was (p. 35, 1L. 2,
2). The said Keisler was unable to read or write
(Test. p. 36, 1. 30-33 and p. 56, 11. 17-19). Mr.
Whitehead made an investigation of the record
and two days later informed Mr. Kiesler that the
paper which he had signed was a deed (Exhibit,
p. 76) and he then told Mr. Kiesler, in the com-
plainant’s presence, that-he would-get this deed-
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back again, or get the property back again (pp.
36 and 37). Whitehead then intimated that there
would be expense connected with the business, and
accepted a retainer paid by Bowman because
Kiesler had no money, but paid on Kiesler’s be-
half, and gave the following receipt for the
money:

“ Received from Mr. Samuel H. Bowman
Twenty-five Dollars on account of fees in case of
Isaac Kiesler in matter connected with estate of
Jacob Kiesler and other matters of Mr. Isaac
Kiesler.

February 9, 1898;

J. WHITEHEAD.”

(p. 387, 11. 15-20). At that time Mr. Brown was
Mr. Kiesler’s counsel in certain litigation with
the estate of Jacob Kiesler and the deed
was given, according to his story, to secure,
or to pay, Brown’s fees (p. 48,11. 1-25). Upon re-
quest from Mr. Whitehead, Brown made his deed
back to Mr. Kiesler for the same property (Ex-
hibit C-4, p. 81), and delivered it to Mr. Whitehead
(Test, of Brown, p. 57,11.10-20 and Test, of Payne
p. 61,1. 4 and p. 63,1. 34 to.p. 64,1. 2). Mr. White-
head showed this deed to the complainant, taking
it out of his own safe for that purpose, and put-
ting it back into his own safe or into his desk after
he had shown it (Test. p. 37, 1. 34 to p. 38,1. 20).
Subsequently, the complainant, having obtained a
judgment against Mr. Kiesler, acting under the
same Mr. Whitehead’s advice and instruction, bid
in the property described in the deed, and other
property at public sale (Test. p. 40,11. 26 and 27).
Mr. Whitehead received the sheriff’s deed, and
kept both deeds, unrecorded, until his death, which
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occurred nearly seven years later (Test. p. 46, 1.
27-40). Then for the first time the complainant
discovered that he had not any title of record, and
he succeeded in obtaining the sheriff’s deed and
getting it recorded, but was met by the claim on
behalf of the defendant Brown as to the deed in
suit, that it was claimed by Brown to be held in
escrow (p. 46, 11. 1-6).

It is perfectly plain that the alleged escrow was
handed to Whitehead and not to Payne who was
his partner. Whitehead’s possession of it in his
own private safe is evidence. Brown says the de-
livery took place in Mr. W hitehead’s office (p. 57,
I. 19). He afterwards changes it to “ Whitehead
and Payne’s office” {idem). He is unwilling to
swear positively that Whitehead and Payne were
together at the time the deed was delivered (p. 57,
I. 26, 27), and Payne, in his testimony says (p.
62,11.13-16):

“Mr. Brown executed the deed and
brought it back to our offices and delivered
it to us and the deed has been in our safe
ever since.”

He says under cross-examination that he and
Mr. Whitehead had separate rooms (p 62, 1. 38).
He further says that when the deed was prepared
Mr. Brown took it into Mr. Whitehead’s room (p.
63,11. 36-40). He could not tell whether he was in
the room at that time or not (p. 64,1. 4). And in
lines 10-14 on the same page he further says:

“T1 could not say whether it was delivered
to Mr. Whitehead or to me personally; we
always considered it was delivered to both
of us, and we put it in the safe.’”’
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After Mr. Whitehead’s death it was shown to
complainant in a yellow envelope with the words
marked on the outside in Mr. Payne’s hand-
writing :

£Due from Brown to Kiesler; hold in es-
crow by Whitehead and Payne. Miss Ella
Jacobus, 200 Summer Avenue, city” (Test.
p. 61).

Payne states that he put it into the yellow en-
velope (p. 64, 11. 18 and 19). When he is ques-
tioned as to the time when he put it in, he argues
from the form of his handwriting as it appears
on the envelope that “ must have been about that
timeg ; but he admits that he could not locate the
date simply by the looks of his handwriting within
a week or a month. It is perfectly manifest that
he could not locate it within a year, and we there-
fore are without the evidence of any contempor-
aneous writing or memorandum, stating either
the fact or the terms of any agreement in escrow.

Law

The bill is filed to obtain a decree that this deed
should be surrendered to the complainant to clear
his title of record. It contains the alternative
prayer that if it be found that the deed was never
delivered but was held in escrow until some money
should be paid to Brown, that the sum should be
determined and the complainant allowed to re-
deem. The Court found on the foregoing facts
that the deed was held in escrow in the hands of
Mr. Whitehead and that to redeem it the com-
plainant must pay the defendant $250 with inter-
est from 1898 besides his taxed costs and a counsel
fee of $25; and a decree was entered accordingly.
From that decree the complainant appeals.



POINT ONE

The Court erred in decreeing that this
deed was held in escrow.

It is of the very nature of an escrow that the
document should be held by a stranger. Here it
was delivered to the attorney of the grantee, who
had been retained by the grantee and had under-
taken to get it.

It seems to be conceded by the learned Vice
Chancellor that a deed in the hands of the grantee
himself cannot be an escrow, but he thinks a deed
may be delivered to the grantee’s agent and still
be shown by parol evidence at any time after-
wards to be only an escrow.

Until very recently it seems to have been taken
for granted that the delivery of a deed to an agent
charged with the duty of receiving it, is equivalent
to a delivery to the party himself; a conclusion
which would seem to follow naturally from the
relation of principal and agent. Qui facit per
alium facit per se.

Thus in Ordinary v. Thacher, 12 Vr., 403, de-
cided in the Supreme Court in 1879, Chief Justice
Beasley assumes, without any argument, that it
is immaterial whether the delivery be to the
grantee or to one who stands in such a relation to
him in the transaction involved as to be disquali-
fied to act for the other party. The case was
whether a bond to the Ordinary placed in the
hands of the Surrogate, with the alleged condi-
tion that it was not to become effective until an-
other surety should sign, was valid or not. The
learned Chief Justice directs his inquiry in the
first instance simply to the question as to the legal
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status of surrogates in affairs of that kind. He
inquires:

“ Does he stand sufficiently aside of the
obligation, so as to be capable of taking, for
the benefit of the sureties, the bond in es-
crow ; or does he, in its reception, repre-
sent, simpliciter, the obligee? Can this
officer in such a matter he the agent of the
surety, as \well as the agent of the Surro-
gate-General\t”

Finding that his relation was such that he could
not represent both parties, he finds that the bond
must be considered as delivered absolutely, upon
the familiar principles already cited.

Before proceeding to discuss the argument or
theory upon which the Vice Chancellor has decid-
ed that there was nothing inconsistent in Mr.
Whitehead’s acting in relation to this deed as the
agent or attorney for both parties to it, I wish, to
call attention to the remarks of the late Chief
Justice in the above decision on page 410, upon the
reason for the rule and the danger to be appre-
hended from any laxity in its application. He
says:

“ The law reasonably provides that the
instrument delivered shall be conclusive,
with respect to its contents, as to the inten-
tion of the parties to it; and in the same
manner, and in view of the same considera-
tions, the act of delivering the instrument
should be equally conclusive. The danger
to be apprehended from fraud and false
swearing, as well as from the infirmity of
human memory, would be as great in the
one case as.in the other.”
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But the learned Vice Chancellor sweeps asifle
the authority of this case because, as he conceives
it, it has no application except to a case where the
agent is a public officer whose duties are defined
by law. There is nothing in the opinion of the
Chief Justice which would indicate that any such
distinction was in his mind, nor does it appear
why the distinction creates any valid difference
in the application of the principle. However, there
are other authorities outside of the State of New
Jersey equally applicable and applying to private
agents. Some of these are:

Hubbard vs. Greeley, 84 Me., 340, 17
L. R. A,, 511.

Worrall vs. Munn, 5 N. Y., 229, 55 Am.
Dec., 330.

Duncan vs. Pope, 47 Ga., 445.

The Vice Chancellor makes no comments upon
any of these cases, but finds as a fact that the
deed was to be held in escrow upon the condition
which the defendant alleges, and he admits all
the evidence and finds in favor of the defendant
upon this broad ground, which he states in a single
sentence at the bottom of page 69:

“I can see nothing antagonistic to Mr.
Kiesler’s interest in the action of Mr.
Whitehead.”

We contend that this is not the question here;
that it would not be possible at this date to de-
termine whether or not the transaction as outlined
by the defendant Brown was or was not antagonis-
tic to Mr. Kiesler’s interests, because we are not
in possession of facts enough to enable us to de-
termine the question; nor has there been any at-
tempt made in this case to frame an issue which
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involves such a question nor has there been any at-
tempt to produce evidence to enable the Court to
answer it. However, the Vice Chancellor justi-
ties his theory that this is the real crux of the
question by a quotation from 10 R. C. L., 631,
which quotation he nfakes an attempt to support
by the citation of one case only, namely: Watkins
vs. Nash, L. R., 20 Eq., 262, where he says it is
held that

44the delivery to the solicitor of the grantee
of an instrument executed by the grantor
will not convert the instrument from an es-
crow into a deed, provided the delivery is
of a character negativing its being a deliv-
ery to the grantee” (p. 70).

So far as the authority cited by the Vice Chan-
cellor is concerned it does not hold what the Vice
Chancellor states it does, thus leading to the sus-
picion that he did not read it. The instrument in
that case was a deed of release from a mortgage.
The mortgagor’s solicitor had asked the mort-
gagee to have it in readiness as the mortgagor was
about to pay the mortgage. The mortgagee com-
plied with the request but it was necessary that
the instrument should be taken to London to be
stamped. The solicitor undertook to be his errand
boy for that purpose, whereupon the mortgagee
delivered to him the instrument being careful to
take back a written receip't explaining the purpose
for which it was taken. The solicitor took the
instrument to London, procured it to be stamped,
brought it back and handed it back to the mort-
gagee. Some years afterwards it transpired that.
the solicitor had, subsequently to this date, re-
ceived the money to pay the mortgage and had
converted it to his own use and an attempt was
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made on behalf of the mortgagor to make out that
entrusting the deed to his solicitor to take it to
London to be stamped, constituted an absolute
delivery.

This case therefore is not in point for two rea-
sons. First, because the purpose for which the
deed was entrusted to the keeping of the solicitor
was carefully expressed in writing and by no
means left to be decided by the memory of par-
ticipants or onlookers. And, secondly, because it
was not an escrow. The deed was not handed over
to be delivered to the other party upon conditions,
but it was put in his hands in an incomplete state,
for a specific purpose and then to be returned.
This was not a delivery, either absolute or condi-
tional.

The only other authority for his doctrine which
the Vice Chancellor cites is a statement by the
text writer of Ruling Case Law as follows (10
R. C. L., 631):

‘11t has now become the settled rule that
if the agent’s or attorney’s relation to his
principal is such that his acting as cusr-

t todian of the deed or paper is not amtagq-
nistic to his principal's interests and the
paper was put into his hands not as a de-
livery, but as an escrow, such general agent
or attorney of the grantee, payee or obligee
of an instrument is not incapacitated from
acting as depositary of the instrument, but
becomes the agent of both parties for the
purposes of the escrow.”’

The words I have italicized above are identical
with the words adopted by the Vice Chancellor.
Does that language, taken in the sense in which
he has employed it, correctly express the rule

New Jersey State Library
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which, according to the text writer, “ has now be-
come settled’”’I The answer must be found by
interpreting the language used by the author in
the light, first, of the settled rules of agency, and
second, of the authorities which he cites to sustain
his text.

But we feel that this examination would have
been unnecessary if the Vice Chancellor had read
the very next sentence to the one he quotes, and
which reads as follows:

“In order to disqualify the agent from
being the depositary of a deed, the agency
must include the very matter of obtaining
the conveyance for the grantee.”

Surely, and that it did, in the case at bar.

1. Beading the above language in the light
settled principles of agency, how is it to be in-
terpreted? The situation arises, when the agent’s
or attorney’s relation to his principal is such that
his ‘‘acting as a custodian” of an escrow, i. e., act-
ing as the agent of both parties, is not “ antago-
nistic to his principal’s interest.” When that hap-
pens, the agent is not “ incapacitated from acting
as a depositary” of the instrument.

This aspect of the question resolves itself, there-
fore, into this: When may the agent of one party
undertake to act also for the other party? Clearly
not where the matter is one for negotiation, and
what one party gains in the bargain, the other
loses. There, the interests are antagonistic, arid
that was precisely the case as between Brown and
Keisler. The latter, an old man, and an ignorant
one, had signed a paper to his lawyer, and did not
know what it was. He employed Whitehead to
find out for him and when he found ont, he wanted
it back. Prima facie he was entitled to have it
back, because a deed from client to lawyer is

of
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presumed to be unfair. In arranging to get this
deed back, Whitehead was “ incapacitated” from
acting for the other side in any capacity whatever.
It was “ antagonistic to his employer’s interest”
that he should become Brown’s agent, even though
the bargain, as Brown now states it, may have
been a fair one. The question of the fairness of
the bargain was not in issue and was not tried.
Whitehead was employed to get a deed. He was
incapacitated, by the law of agency, to accept an
€SCrow.

2, Upon examination of the authorities cited by
the text writer to sustain his text the same result
is reached. These authorities are:

Ashford vs. Prewitt, 102 Ala., 264, 48
A. S. R, 37.

Dixon vs. Bristol Savings Bank, 102
Ga., 461, 66 A. S. R., 193.

J. I. Case Threshing Machine Co. vs.
Barnes, 133 Ky., 321,19 Ann. Cases,
246.

Notes: 130 A. S. R.,, 925; 5 L. R. A,
697; 12 L. R. A., 175; and 19 Ann.
Cas. 251.

In Ashford vs. Prewitt, the delivery of the deed
in question was part of a transaction in compro-
mise of a litigation. The compromise agreement
was carefully reduced to writing by the attorneys
for the respective parties, signed, and, in accord-
ance with its terms, a deed was delivered to one
of the attorneys, accompanied by this written stip-
ulation as to the conditions and terms of its
delivery.

Dixon vs. Bristol Savings Bank, 102
Ga., 461, 66 A. S. R., 193.
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In this case there is nothing in the report to
show that the attorney who acted as depositary
had been acting for either party in this con-
nection, before being asked to hold the deed. Both
parties called on him, and he seems to have acted
for both, ah initio.

J. I. Case Threshing Machine Co. vs.
Barnes, 133 Ky., 321, 19 Ann. Cas.,
246.

This was where the selling agent persuaded a
farmer to sign a contract and note for a thresh-
ing machine by promising him that he would not
deliver the papers to his principal until the de-
fendant should test the machine, the next day, and
if it was not as represented, the papers should be
returned to him. But, before the test could be
made he had handed the papers to his principal.
The Company sued on this, note, and, the jury
having found in the defendant’s favor on the facts,
the verdict was allowed to stand.

This is one of a pretty large class of cases.
Although the judge who read the opinion says
that, if the note had been delivered to the plaintiff
by the maker, he could not have set up this de-
fense, and puts the decision upon the ground that
the agent might hold the note in escrow, I cannot
believe this is the true ground upon which to rest
the decision. In some of the cases of a similar
nature, as in MacFarland vs. Sykes, 54 Conn., 250,
the note was delivered to the payee, but the condi-
tion, which was undisputed, was enforced. It is
material, in all these note cases, that no rights of
third parties have intervened. The threshing
machine case, like all of its class, was really a case
of fraud and deceit. No technical rule will be
allowed to permit a man to be cozened. And the
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question of agency has, as I conceive, nothing to
do with it. And it is well established in New York,
and in some other states, that a document not
under seal may be delivered to the party, himself,
under conditions which will be enforced, if proved,
and rights of third parties have not intervened.

.See:

Benton vs. Martin, 52 N. Y., 570.

Note in 130 A. S. R., 925. This reads as fol-

lows :

“ A deed cannot be delivered in escrow
to the agent or attorney of the grantor, nor
to the agent or attorney of the grantee.”

Then follows a paragraph to the effect that a re-
leasor may make the agent of the releasee his own
agent to hold the deed or release as an escrow,
provided he there and then constitutes him his
own agent for the purpose of holding and return-
ing to him the paper in case of the non-perform-
ance of the condition, in a case where the deposi-
tary can accept the trust without violating a duty
owed to dither party. We then find this state-

ment :

“ The delivery of a deed to an agent or
attorney of the grantee employed to obtain
possession of the instrument, or to make
the purchase for the grantee, is tantamount
to delivery to the grantee; provided the
agency includes the very matter of obtain-
ing the conveyance for the grantee; but

1 while this rule applies where the delivery
is made to the agent of the grantee as such
agent, it has no application to a transaction,
in the nature of an escrow, where the de-
positary is, though an agent or attorney of

! the grantee, yet not an agent to procure the
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conveyance, and the delivery is to him as
the agent of both parties.”’
Note 5 L. R. A., 696.

Two cases only are cited in this note. It con-
tains a statement that a deed may be delivered as
an escrow to an attorney acting for all the parties
and the case cited (Millership vs. Brooks, 5 Hurl,
and N. 797), was a case of that kind, the attorney
having been employed by both parties to prepare
the agreement and represented one no more than
the other. The indenture delivered, moreover,
was incomplete in form and thereby distinguished
from the cases which we are interested in. The
other case is Souverhye vs. Arden, 1 Johns. Ch,,
240.

This case upon examination is found to apply
to an absolute delivery, and is not at all pertinent
to an escrow nor is it apropos to the rest of the
note.

Note, 12 L. R. A., 175.

The only thing in point in this note is the fol-
lowing :

“ A real estate agent is not necessarily
incapacitated by his agency from acting as
the custodian of an escrow between his
principal and the purchaser.”

The citation is “ McLaughlin vs, Wheeler (S.
Dak.), Jan. 30,1891, see Cin. W. and Z. R. R. Co.,
vs. llif, 13 Ohio St., 254.”

The Zanesville R. R. Co. vs. llif case is a strong
authority for the old doctrine. The instrument in
the case was delivered to the agent of the railroad
company employed to obtain deeds for rights of
way. The instrument delivered to him was incom-
plete upon its face and could not be effective in



that condition. It was held to be not an absolute
delivery, but the Court (Brinkerhoff, J.), says in
his decision:

“ There can be no doubt according to the
uniform current of authority that, if in
this case the instrument of release had
been as a completed instrument deliv-
ered 'to Carroll, simply as the agent
of the company to procure the right
of way, although the delivery may have
been accompanied by the verbal stip-
ulation that the instrument should not oper-
ate as a release until and unless certain con-
ditions were first performed, the release
would have been operative according to its
terms and the verbal stipulations with re-
spect to its operation after delivery would
have amounted to nothing.””’

McLaughlin vs. Wheeler, the other case quoted
in the aforementioned note, will be found in 1 S.
Dak., 497, 47 N. W., 816. There a broker was su-
ing the vendor of real estate for his commissions.
The vendor set up as one of the defenses that the
broker had agreed with the purchaser to take a
deposit of a thousand dollars and hold it unti,l
the seller should put the deed into his hands, which
deed he would then hold for the seller until he
got the balance of the purchase money. The Court
held that the making of this agreement was not
a violation of his duty. No question as to the va-
lidity or effect of the deed so to be placed in his
hands was raised. The question was wholly be-
tween principal and agent, and the decision rested
upon the character of his employment and the us-
ual course of conducting such business in South
Dakota.

The last note cited is to be found in 19 Ann.
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Cas.. at page 250. This note, after stating what
it calls the “ ancient rule,” which is the rule we
contend for here, and citing numerous authorities
m support of it, proceeds (p. 251, column 1) as
follows:

‘An exception to the rule was establish-
ed by early decisions in several states, it
being held that, if the instrument was not
one under seal, it might be delivered in
escrow to the agent of the person to be
benefited by a delivery.”’

After this dictum, which is not especially im-
portant here, it cites, among other cases, Worrall
vs. Munn, 5 N. Y., 209. But Worrall vs. Mum,
was a case where the so-called “ ancient rule” was
strictly enforced. It also cites Hamickle vs. New
York Life Insurance Co., I11 N. Y., 290, 18 N. E.,
632, 2 L. R. A.,, 150. In that case the action was
to recover certain policies which had been surren-
dered by the plaintiff to the insurance company’s
agent in exchange for a new policy, upon the un-
derstanding expressed in writing that, unless the
agent procured surrender values satisfactory to
the plaintiff, the old policies were to remain in
force and the new policy was to be cancelled.
Two facts take this case entirely out of the rule.
One is that the old policies could not be cancelled
by their mere delivery to the agent of another
company, and the other is that the whole agree-
ment was reduced to writing. We are not con-
cerned with any case where a deed is made and
delivered pursuant to a written agreement ex-
pressing the full contract and delivered at the
same time. The note further relies upon Murray
vs. Kimball Co., 10 Ind. Appeals, 188; 37 N. E.,
736. This was the case of a promissory note, and
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it was squarely held that the note could not he
delivered in escrow to the attorney employed by
the payee to collect the debt for which the note
was given.

We have thus made an examination of all the
authorities cited by the text writer and they show
conclusively that the learned Vice Chancellor has
not correctly interpreted the meaning of the pass-
age which he cites. We have found that in every
case where the attorney or agent holding the al-
leged escrow had been employed by the grantee to
represent him in the transaction which resulted
in giving the conveyance, he was incapacitated by
his duties as agent to make himself the agent of
the other party, so far as to agree to hold the deed
in escrow. Delivery to him has always been equiv-
alent to delivery to the grantee. We have found
that where the depositary was a general agent,
and the nature of his duties did not preclude him
from acting for the other party in this matter,
that is, where the nature of his employment was
such that it was not “ antagonistic to his prin-
cipal’s interests” that he should undertake to act
for the other party, then he might accept a deed
in escrow.

In other words, the antagonism to his princi-
pal’s interest, or the want of it, is not to be de-
termined by considering whether the transaction
itself, as conducted, was or was not to his prin-
cipal’sinterest;but whether or not he stood ‘‘suf-
ficiently aside of the obligation” so as to be capa-
ble of taking, for the benefit of the other party, the
deed in escrow, or whether he, in its reception rep-
resented simpliciter the grantee. The Vice Chan-
cellor has apparently endeavored to put himself in
the place of the parties then acting, taking his
facts wholly from the testimony of the defendant
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Brown, and having decided that, snch being the
facts he would have advised Kiesler to have the
deed placed in escrow, therefore it was not an-
tagonistic to Kiesler’s interests that it should be
done. We submit that the law does not impose
upon the Courts in such connection any such im-
possible function.

But there is a second reason why a delivery to
a party or his agent, accompanied by a verbal stip-
ulation only, cannot be an escrow. It is not merely
because the agent is incapacitated from acting for
the other party, it is because the instrument in
the hands of the grantee or his agent has a lan-
guage of its own, which third parties are entitled
to accept as final. As the Chief Justice pointed out
so strongly in Ordinary vs. Thacker, in the lan-
guage heretofore quoted, the act of delivering the
instrument should be equally conclusive with the
wording of the instrument. The complainant here
saw the deed in the hands of the man who, as he
knew, had been employed by Kiesler to obtain it.
He was told the deed had been delivered. He had
the right to rely upon it. He purchased the prop-
erty upon the faith of it, and the proposition now
is to contradict the effect of the deed by oral tes-
timony of an interested party, supported by one
who was a mere onlooker, nearly twenty years
after the event.

The utter improbability of Brown’s story will
be passed by. Here were two lawyers dealing to-
gether and, according to Brown’s account, he was
attempting to turn what had been, in the first
instance, an absolute deed to himself into a mort-
gage, by giving back a deed absolute in form, at-
taching to it an oral agreement which essentially
changed its nature. Both must have known by ex-
perience the danger of such a loose arrangement,
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and both must have been presumed to know the
law relating to the delivery of an escrow to the
party or his agent.

It is hard to believe that if Mr. Whitehead could
be heard he would admit that he had made so un-
lawyerlike an arrangement. This, however, is
merely incidental to the point, which is that oral
evidence ought not to be admitted to contradict
and annul the effect of a deed, perfect in form,
and handed over to the agent appointed to re-
ceive it for the grantee, and made use of by that
agent to induce another to purchase the property.

POINT TWO

Mr. Kiesler was prima facie entitled to
have an absolute deed made back to him.

According to Brown’s story Mr. Kiesler had
made this deed to him to pay* or to secure, he
does not seem to be clear which, his fees as coun-
sel, which he now states were placed at
$250. He makes no attempt to justify his
charge in detail. In his direct testimony
he mentions in a casual way (p. 48, 1
20), that he, Kiesler, “ recognized that I had
brought suits for him and done a great deal of
work.9 On cross-examinatioil he i1s unprepared
with any bill of particulars and can only state
generally that he had been engaged for him more
or less from 1890 until the date of the deed, but the
the only two matters; he can mention are a suit
brought by Mr. Kiesler against his brother s es-
tate and raising some money for him on a mort-
gage. He remembers he brought an action for him,
but does not remember the result (p. 52). He re-
member that he raised some money for him, but
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does not seem to be sure when nor upon what

security (p. 54). He gives no evidence which

would justify any Court in passing upon the
amount of his bill, and he evidently relies wholly
uon what he says was the agreement, namelv
that it should be $250.

But it is settled that

“when the relation of solicitor and client
exists and a security is taken by the solici-
tor from his client, the presumption is that
the transaction is unfair, and the onus of
proving its fairness is upon the solicitor.”

This quotation is from Mr. Justice Sherwood’s
lecture on professional ethics, quoted with ap-
proval by Chancellor Green in Brown v. BulJcley
1 McCarter, 451, at page 458. This case is cited
with approval by the Court of Errors and Appeals
m Lynde v. Lynde, 19 Dick Ch., 736, at page 750
and also by Dixon, J., speaking for the Court of
Errors and Appeals in Porter v. Bergen, 54 Eq.,
405. See also decision by Chief Justice Beasley
m Schomp v. Sckenck, 11 Vr., 195, at page 200.

The deed to Brown was not necessarily fraudu-
lent, but the burden of sustaining the justice of
his charge rested upon the defendant Brown, and
the agreement between him and Kiesler, if there
was one at all, was subject to the scrutiny of the
Court. No attempt was made to take up the bur-
den, and the learned Vice Chancellor who decided
the case pays no attention to this question in his
opinion. He is quite contented to find that $250
was a just charge without making the slightest
investigation of the question.

But we submit that this principle has a very im-
portant bearing upon the question which the Vice
Chancellor has assumed to determine, namely,
whether or not it was consistent with the interests
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of Mr. Kiesler that his counsel should enter into
the stipulation which the defendant Brown sets up.
The Vice Chancellor could not know this without
first determining whether the aUeged agreement
was a fair one.

POINT THREE

Rights of third parties, acquired upon the
faith of this deed, take precedence over the
rights of the defendant, Brown.

, Brown made a deed, absolute on its face, and
,delivered it to Whitehead, the attorney of the
grantee. If his story be true, he made Whitehead
his attorney also, and is bound by his statements
as to the terms of the delivery. Whitehead took
the deed out of his safe and showed it to complain-
ant, and told him he could safely bid in the prop-
erty. The situation was such as to presuppose
a delivery, and Bowman was in the same situation
as if he had seen it on the record.

He cannot now be deprived of his property by
oral testimony that the deed was not a deed.

POINT FOURTH

The decree should he reversed and a de-
cree made that the defendant Payne deliver
the deed to the complainant.

EDWIN B. GOODELL,
Of Counsel with the Complainant.












