STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street Newark, N. J.

BULLETIN. 338, S . AUGUST 1, 1929.

‘1, ALCOHOL - SALES TO: CONSUMERS - SPECTAL PERMITS - NOTICE.
' ’ B July 28, 1959.

S T P.L. 1959, Chupter 173, Bulletin 333, Ttenm 4,
prohibits ,both posse551on and sale of alcohol by the holders
of retail” liquor licenses, and also the sale of alcohol at
retall by all other persons, except pursuant to special permit.

Spe01al permlts have been prepared 1ssuable to
. holdeérs of retail llquor licensés and owners of registered
pharmacies.

: Tho obgectlvn of the leglslatlon is to wipe out
illicit activity in the home manufacture and rectification of
alcoholic beverages. Hence, the permits will authorize the

sale of alcohol for non-beverage purposes ONLY. Thus, the

sale of such alcohel, so far as liquor licensees are concerned,
constitutes other mercantile business. Therefore, no permits

are issuable ‘to holders of plenary or seasonal retalil consumption
licenses, or to holders of plenary retail distribution licenses
in munlclpalltles which prohibit, by ordinance, the conduct of
*other mercantlle business by such licensees.

L The permit fee is wlo 00 per annuni, without pro-
. ration... The term of ' the permit is- from July lst each year, to
the . follow1ng June 30th.

Each perm1t will be issuead subgect to the following
conditions:

", ﬂAlcohol may,be eold for non—beverage purposes onily.

"2, Alcohol may be possessed and sold only in con-
‘ " tainers of not less than four ounces nor more
than thirty-two~ounces;

"3, Not less than four ounces nor more than thirty-.
two- ounces of alcohol may be sold to any one
person in any consocutlve period of twenty—four
hours.

ng., Each-container shall have affixed thereto a
printed label, in type not smaller than 6-
~point, bearing the brand name, type of alcohol,
proof, net contents in ounces, name and address
of bottler, and a cautionary stdtement reading:

'This is non-beverage alcohol. Its

use by any person without proper license

- or permit.for the manufacture of alcoholic
beverages, by the addition of flavoring
extract or otherwise, is in wviolation of
R.S. 83:1-2 and subjects the violator to
a maximum penalty of imprisonment for
three years and a fine of $1,000.!

New Jersey < Stete Liprary
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The cautlonary statement may appear on a
separate label. Nothing on any label shall,
directly or indlrectly, represent - the contents
of the container to be palatable, potable, or
otherwise suitable for internal consumption or

_beverage use.

Permittee shall not sell any alcohol to consumers

‘except in th. original sealed container received

frow the manufacturer, bottlel or wholesaler.

'Permlttee.shall not sell or dellver, nor allow,

permit or suffer the sale or delivery ofralcohol,
directly ‘or 1nd1rectlJ, to any person actually
or apparently intoxicated, or to any person
under the age of twenty—one years.

Permittee shall demand and receive from'the

‘purchaser, with respect to each purchase of

alcohol, a. certlflcate signed by the purchaser
that the alcohol is intended for non-beverage: use.
Said certificates shdll be conuecutlvely numbered
and executed in triplicate in form prescrlbed by

the State Tax Commissioner. ‘One copy of each

executed certlflcate shall be retained by per-
mittee in a permanent olndlng and kept at all
times at the above premises. - The original and
one copy of ‘each executed certificate received
during edch month shall be transmitted to the

State Tax Commissioner not later than fifteen

days-after the last day of that month

Permlttee shall maintain a reglster of ‘his pur-
chases of alcohol in a permanently bound book

which shall be kept at all times at the above

premises. Saild feglst r shall contain, with
respect to.each purchase of alcohol,, the name
and address of thsz manufacturer, bottler,«or,

wholesaler from whom the slcohol is purchased,

. the name and address of the bottler, the

- brand namg, the type of alcohol, the proof, the

quantity purchased in wine gallons, the number
of containers, the net contents in ounces per

e.contalner, the strip stamp numbers, the date of

purchase, and the date of delivery. Permittee
shall report in duplicate to the State Tax ,
Comm1531oner, on forms to be supplied by him,

~notlater than fifteen days after the last day
. of each month during the term of this perm1t
..such information with respect to his purchases

of - alcohol,'as said Comn1531oner shall from tlme

,to time require. ",

By the acceptance of. the oermlt the permittee will

confer 1upon the State Comiissioner of \lcohollc Beverage Control,
and the State Tax Commissioner, and their and each of their
1nvest1ga ﬂrs and agents, the authorlty to investigate at any
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time any purchase and any sale of alcohol made hereunder, and
further, will consent to the amendment of the conditions of the
permit by the State Commissioner of Alcoholic Beverage Control,
and the imposition of such additional conditions as sald Commis-
sioner may from time to time deem necessary or desirable.

The permit will be subject to cancellation by the ,
State Commissioner of Alcoholic Beverage Control in his absolute
discretion. - : o ,

Licensees who have alcohol in stock-but are ineligible
for the permit, or who wish to discontinue the sale of alcohol,
or who possess alcohol in non-conforming containers, may return
said alcohol to the manufacturer or wholesaler from whom it.
was purchased, without special permit, provided the return is
effected prior to September 1, 1939. Otherwise a special
disposal permit will have to be obtained, the expense of which
can be obviated by effecting return as aforesaid within time.
No disposition of alcohol, other than by such return, may be made
except pursuant to permit to sell at retail, or »ursuant to
disposal permit. B - 2 . -

Applicaticn forms beth for permits to possess and sell

and also for disposal permits are available on request.

William H. Osborne, Jr., Acting Dircctor of the Beverage
Tax Division of the State Tax Department, has volunteered to- -
mall without request to eacin holder of a Special Permit to pos-
sess and sell alcohol a copy of the prescribed form of certificate
of non-beverage use (above referred to in condition 7) as soon as
the issuance of such permit is certified to him by this Department.

No special form of register is required under condition 8
provided that'it complies with the requisites therein set forth.

D. PREDERICK BURNETT,
: Commissioner.

DISQUALIFICATION ~ APPLICATION TO LIFT - GRANTED.

‘In the Matter of an Application -2

to Remove Disqualification because

of a Convictiorn, Pursuant to the A CONCLUSIONS
Provisions of R.S. 33:1-51.2 (as , © AND
amended by Chapter 350, P,L. 1938) : ORDER
Case No. 61. ' Z%Jfﬂ

Joseph L., Képlan, Esq., Attorney for the Petitioner.
BY THE COMMISSIONER: |

In 1912 petitioner, then fifteen years old, was con-
victed of "breaking and entering;" in 1914 he was convicted on a
similar charge; in 1925 he was convicted of "breaking, entering,
and larceny." In all three instances he was placed on probation.

In 1929 he was convicted of disorderly conduct (result-
ing from argument with a police officer over parking of his car)
and given a suspended sentence.

Petitioner testified that, since his conviction in 1925,
his home has been in Newark except for a period of about a year amd
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a half (apparently between 1934 and 1936) when it was in East
Orange; that he was in the retail produce business until 1933;
that, unaware of any disqualification by reason of any of his con-
victions, he then managed a tavern in Newark for a year; that,
thereafter, he operated a bar-and-restaurant in Florida during the
"winter" seasons (November to April) until 1937; that, during the
"winter! season of 1937-8, he worked as manager for Kleiger Frult
Shippers at Miami Beach; that, during the following summer, he
worked with his brother in the junk business in Irvington; that,
during the "winter! season of 1938-9, he was employed as a mutuel
clerk at a Florida race-track. He further testified that, although
having thus gone down to Florida during the "winter" season for the
last five years, he always returned to New Jersey after the sea-
SOne ’

Petitioner produced three character witnesses on his be-
half - a proprietor of two well-known restaurants in Newark, who
has known him since 1929; a second-hand automobile dealer in
Newark, who has known him for ten years; and a haberdasher in
Newark, previously a radio singer, who has known him "ever since I
can remember,"

These witnesses testified that petitioner has been lead-
ing an honest and law-abiding life since 1922 and has a good reputa-

Petitioner's fingerprint record and. report frem the
Newark Police Department confirm that he has been in no trouble
since 1929,

Normally, I would conclude that petitioner has been lead-'
‘Ing an honest and law-abiding life for at least five years last
past warranting removal of any disqualification resulting from
conviction of a crime. involving moral turpitude. What gives me
slight pause is that, while apparently disqualified, he managed a
tavern in Newark for a year, back in 1934. Petitioner swears that
he was unaware of any such disqualification. Ignorance of the law
would not excuse him if this were a criminal or a disciplinary pro-
ceeding. But knowledge of the law is not a necessary ingredient of
the good faith essential in these rehabilitation proceéedings. I
believe him and, because of his good record since 1929, will 1ift
his present disqualification.

Tt is, therefore, on this 25th day of July, 1939,

ORDERED that petitioner's disqualification from holding a.
license, or being employed by a licensec, because of the convic-
tions referred to herein, be and the same is hereby removed, in ac-
igrd§nce with R.S. 33:11-31.2 (as amended by Chapter 350, P. L.

38). B

D. FREDERICK BURNETT,
Commissioner,
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3. STEAMER BASKETS ~ GROCERS' ARTISTRY - PACFING A PUNCH WITH

THE FRUIT.
Dear Commissioner Burnett:

Clients of mine are the owners of a large grocery
business, sp001allzlng in packing fancy fruit and steamer bas-
kets. At various times throughout the year, and more espe01ally
during the holiday seasons, they are asked to include in the
baskets bottles of liguor. This liquor is bought by their cus-
tomers and brought to their store, sometimes in quantitles as
large as seven or eight cases. The ligucr remains in their
store until it is packed in the baskets which the customer calls
for. My clients do not deliver nor transport any of these bas-
kets or packages containing liquor.

My clients do not have a liqur license. We would
like to know whether or not we are permitted to contlnue this
practice without violating the law.

Yours very truly,
Harold R. Sandford

July 31, 1939

Harold R, Sandford, Esq.,'
Paterson, N. J,

My dear Mr. Sandford: .

Technically, there is nothing in the Alcoholie Bever-
age Law which would prohibit the grocer from packing the bottles
of liquor in the steamer baskets, providing he does not transport
the basket or package containing the liquor.

I cordially recommend, however, that your client de-

~ sist from the practice because 1t gives the appearance of un~

licensed dabbling in liquor, and may lead to unpleasantness if the
local pollce or my men cause his arrest because of such appearances.

L I note that at times he has seven or eilght cases on
hand. His shoppe must look like a miniature Warehouse. There's
a llcense for that! '

Those who:play with fire-water without a llcen e are
apt to get thblr flngers burned! ‘

. Very truly yours,
D. FRDERICE BURNZIT,

C01A19"'0ner.
S )
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4. APPELLATE DECISIONS — KASEN v. ORANGE.

DANIEL G. KASEN, Trustee in )
Bankruptey for Walter M.
Holderness, )
Appellant, Yy -
-Vs— )
MUNICIPAL BQARD OF ALCOHOLIC ).
BEVERAGE CONTROL OF THE CITY
OF ORANGE, , ) :
Respondent ) . ON APPEAL
_____ [ S | ' CONCLUSIONS
: ) : .
LIQUOR STORES, INC., 'j g
| Appellant; j
. =Vs- )
MUNICIPAL BOARD OF ALCOHOLIC
BEVERAGE CONTROL OF THE CITY )
OF QRANGE, )
Respondent -5

Danlel G. Kasen, Esq and Hodes & Hodes, Esqs., by William, .

Hodes, Esq.» Attorneys for Appellant, Daniel G. Kasen, Trustee.
Charles Robinson, Esq., Attorney for Appellant Liquor Stores, Inc.
Edmond J. Dwyer, Esq. by Joseph F. Zeller, Esq., Attorney for

Respondent

BY THE COMMISSIONER

The above appeals were heard together and, since the
entire matter may be disposed of herein, both cases will be decided
together. :

Appellant Danlel G Kasen, Trustee, appeals from denial
of hlS request for an extension of Plenary Retail Cons umptlon Ll—
cense No. C-74, heretofore issued to the barkrupt, Walter M.
Holderness, and appellant, Liquor Stores,. Inc. appeals from denilal
of transfer of said llcense from Daniel G. Kasen, Trustee, to
itself. The premises in question are located at lO 10A- 12 North
Center Street Orange.

Llcense No. C-74 for- the fisdal year Jjust closed was .
issued to Walter M. Holderness, who was adjudged a bankrupt in
the latter part of January 1939. .Daniel G. Kasen was appointed
receiver in'bankruptcy,for-Walter M. Holderness on January 26,
1939 and later became trustee in bankruptcy. On April 5, 1959
appellant, Liquor Stores, Inc., a newly organized corporation,
filed an application for transfer of the Holderness license to
itself, which application bore the consent of Daniel G. Kasen,
trustee in bankruptcy of said Walter M. Holderness. On April 21,
1939 the trustee in bankruptcy requested respondent to extend
License No. C-74 to him. Both the request for extension and the
application for transfer were denied by respondent on May 5, 1939,
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. The nminutes of:.respondent’s meeting held on May 5, 1939
disclose that the request for extension and the application for .
transfer were denied:

"because this license has been inoperative for the past
several months without demand to reopen and, in view of
the local ordinance limiting the number of taverns to
fifty, whereas actually seventy-eight are in operation,
the application should be denied. Further, it is the
‘opinion of the, Board that the financial failure of the
licensee is evldonce that there are too many taverns
operating -in: the Clty and is one of the elemcnts ﬂon51d~
ered by the Board in its action.”

At the outset, the question arises as to my Jurlsdlctlon
to entertain thp* appeal of Daniel G. Kasen, trustee in bankruptcyv
R. 8. 33:1-26 provides that: o :

"In case ofi %% bankruptcy %% of the licensee, *¥% the
Commissioner or other issuing autlority may, in his or
-~ its dﬂsuretlon, extend said license for a. llmltod time

YRy

not exceedlng its term to the ¢ trustee %1 .

The same sectlon prov1des for .an appeal from reiusal to grant a
transfer to a different. place or person, and R. S. 33:1-22 provides
for an appeal after a license has been denied. There is, however,
no provis®on in Title 33, Ch. 1, for an appeal by a trustee from

" the refusal of an 1ssulng authorlty to ‘extend the license to him.
T conclude, therefore, that, however désirable on general princi-
ples, that there should be some rlgnt of review via appeal, I have
no jurisdiction to entertain such an appeal. The. appeal of the
Trustee must, therefore, be dismissed. S

- A llouor license, until extended to the trustee, belongs
to the bhankrupt. + Re Ewing, Bulletin 312, Item 13. The very sec-
tion that confcrs discretionary power to extend the license to the
urustee, R S. 85:1-26, immediately thereafter declares:

"Under no clrcumstances, however, shall a llcanse, or
rights thereunder, be deemed property, subject. to. inheri-
tance, -sale; pledge, lien, levy, attachment, execution,
seizure for debts, -or any other transfer or disposition

- whatsoever, except to the ext@nt expressly provided by
this chapter " - , .

Since the llcense has not been so extended, the consent to the
transfer signed by the trustee in bankruptcy passed nothing to
Liquor Storeo, Inc, and,. hence,. having neither legal nor equitable
interest in the llcense, ‘its appeal must also be dismissed.

The action of respondent in each of the above cases is,
therefore, affirmed.

D. FREDERICK BURNETT,
Commissioner.,

Dated: July 30, 1939,
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5.  MINORS - EMPLJ MENT ON LICENSED PREMISHS - PARKING CARS.
July 3L, 1939

Mr. Walter Cowan,
West Point Pleasant, N. J.

Dear Mr. Cowan:

: The situation, I understand, is that your 14 year old
son parks cars on a side street near the It¥le Hour, a licensed
liquor establishment, and also on the premises of this licensed
corporatian. ' '

: In so far as his parking cars on %:he side street or
anywhere off the licensed premises is concersed, thils Department
has no oubjection thereto. : o '

The Alcoholic Beverage Law provides thet no person
under 21 years of age shall be employed by or connected in any
business capacity whatsoever with the licenseg exgept pursuant
to a special permit issued by this Department, and, even -then,
only under condition that such employee does n¢t serve, sell or
solicit the sale of alcoholic beverages. In addition, I have
heretofore ruled that no minor under the age of 15 years may be
employed in any manner whatsoever by a licensee. See Bulletin
169, Item 15. It may be true, in the instant ca.se, that your son
is not paid by the licensee for parking cars on-tshe licensed prem-
ises and that his only compensation is the tips g.hven to him by
customers. This service which is rendered by your' son would,
however, constitute employmént on the licensed pretises within the
contemplation of the Alcoholic Beverage Law. :

Hence, since he is under 15 years of age, he cannot
park cars or perform any other duties on the licensexl premises
irrespective of how he 1is compensated. - '

I'm sorry to have to stop the kid from picking up
clean money and certainly admire his desire to paddle Jls own
canoe. If I made any exceptions, I would in his case.” But I
don't because exceptions merely fritter down and eventilly
destroy the salutary rule itself. That!s why I treat al}l alike.
Give my respects to your boy and tell him next year when he 1s
15 that I'11l be glad to give him a permit. Meanwhile he can park
cars to his heart's content on the side streets.

Very truly yours,

D. FRBDERICK BURNETT;
Commissioner.
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6.

DISCIPLINARY PROCEEDINGS - NEWARK LICENSEES - HOSTESSES -
NOLLE PROSSED. : L y .

In the Matter of DLsclpllnary
Proceedings against .

FRANK J. AGOSTINO, .
T/a Two Towers ”
349 Halsey Streeb,
Newark, New Jersey,

)
). t
) 'ORDER
)

Holder of Plenary Retail Consump- )

tion License No., C-761l, issued by

the Municipal Board of Alcoholic )~

Beverage Control of the City of
Newark.

Julius Kwalick, Esq., Attorney for the Licensee.
Charles Ba51le, Esq., Attorney for the Department of Alcoholic
Beverage Control.

BY THE COMMISSIONE]

It appearlng that, on Feoruarj 17 1939, charges were
served on the licensee alleging that, on Fe bruarj 4, 1939 and
divers days prior thereto, he employed as hostesses certain females
named Jeannine - » Betty , and Helena ' , and
perm1tted them To act in a similar capacity on his licensed prem-
ises, contrary to a resolution of the Municipal board of Alcoholic
Beverage Control of the Clty of Newark; and :

It furtner appoarlng that, on Februaly 25, 1939, a hearing
was scheduled to be held at which Betty ___ appeared as a wit-
ness under a subpoena duly served upon her, at which time an ad-
journment was granted .because of the illness of the attorney for
the licensee, and the witness Betty .~ instructed to appear
without further subpoena at the adjourned hearing; snd

.. It further appearing that, at.the adjourned hearing sched-
uled- to be held on March 13, 1959, none of the witnesses appeared,
although there was testimony tnat a subpoena had been served upon
Helena , Whereupon said hearing was further adjourned to
April 17, 1949; and o ,

It further appearlng that between March 14, 1939 and
April 17, 1939, efforts were nmade to serve subpoenas uponi the three
materlalﬁw1tnesses by-an.agent of this Department and by the Newark
Police but that none of sald.witnesses could be located after a
diligent inquiry, and, further, that it is impossible to prove the
charges without the testlmony of sald witnesses; and

It furth@r appearlng that nelther the Newark Police nor
any of the. investigators of this Departmcnt ‘have any personal
knowledge of the facts,;ﬂxu o

It 13, on-this 50th day of July, 1939,

ORDERED that_the‘aboye oase be nolle.prossede

' D. FREDERICK. BURNETT,Af
Commlssmner° T
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7.

DISCIPLINARY PROCEEDINGS — NEWARK LICENSEES — DRINKS TO MINORS
AND IMMORAL ACTIVITIES -~ 60 DAYS. :

In the Matter of Disciplinary
Proceedings against

ALBERT FINKEL,
457 High Street,
Newark, New Jersey,

CONCLUSIONS
AND ORDER

Holder of Plenary Retail Consump-
tion License No. C-926, issued. by
the Municipal Board of Alcoholic
Beverage Control of the City of
Newark for the fiscal year expiring
June 30, 1939, and presently operat-)
ing under Special Permit Al No. 47
issued by the Commissioner of-

Alcoholic Beverage Control. T

N’ I j — N’ N~

James L. McKenna, Esq., Attorney for Defendant-Licensee.
Charles Basile, Esq., Attorney for Department of Alcohollc
Beverage Control

BY THE COMMISSIONER -
The defendant is charged with:

(1) & () Selling and serving drinks to three minors on
Januvary 3, 1939, contrary to R. S. 33: l 77 and
Rule 1 of State Regulations No. 20;

(3) ' Permitting lewdness and immoral activities at
his licensed premises on January 3, 1939, con-
trary to Rule 5 of State chulatlons No. 203

(4) " Knowingly employing a minor on January 3, 1989
and divers days prior thereto, contrary to .
R. 8. 33:1-26 and Rule 1 of State Regulations
No. 11; and ‘ ,

(5) Selling liquor at his licensed premises after
: 4:00 A.M. on January 3, 1939, contrary to
Newark Ordinance No. 3930,

The defendant operates a barroom 1ocat »d in the front of
the Biltmore Hotel. The room, although having its own separate’
street entrance, also communlcates with the hotel lobby..

As to (1) and (2): It appears from the testimony of
two young men and two girls that they, as a party of unmarried
merrymakers, after having been drlnklng at other places (see
Re Stolz, Bulletin 302, Item 1; Re Bachman, Bulletin 302, Item 2),
entered the defendant's barroom between 2:00 and 2:20 A. Mo on
Tuesday, January 3, 1939; that the ages of the youthb were then
24 and 20, and of the glrls 18 and 17; that they remained in the
defendant?s barroom until 3:00 A.M. and there had two rounds of
drinks (all taking beer except one of the girls who, instead,
ordered a Tom Collins on each round, although drinking only one),
that these drinks were served by the bartender.
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Defendant testified that he was not on the premises at
the time. His nephew, while stating that he was acting as barten-
der at such time, denied having sold any liquor to the two couples.

I see no reason for believing that thése youths and girls
have, without any apparent reason, merely concocted a story, realis-
tic and complete in all details, out of thin air.

I find the defendant guilty on charges (1) and’ (2)

As to (3): When the two young couples left the barroom
at 3:00 A. M., they went directly into the hotel lobby. There the
twenty-four year old youth approached the night desk clerk, regis-
tered each of the two couples as man and wife, and engaged two
rooms for them for the night. An elevator boy brought them to
their rooms on-the second floor and, apparently on order of the
twenty-four year old youth, soon delivered a pint bottle of whiskey
to them while they were congregated in one of the rooms. After
drinks were indulged in, each couple retired for the night to its
respective room, where one couple engaged and the other couple
tried to engage, in sexual intercourse.

The night desk clerk was subsequently conv1cted in crim-
inal court of hiring the rooms to  the two young couples for immoral -
purposes in violation of R. S. 2:158-2.

‘The defendant testified that he is a month-to-month ten-
ant of the bar (and sitting) room and has nothlng to do with
operation of the hotel; that the desk clerk and the elevator boy are
not his employees but onLy the hotelts., ‘His testimony was,conflrmed
by those persons. RN . '

However, the defendant, in his application for the license
under which he was operating on January 3, 1939, described the
premises to be used in his alcoholic. beverage business as "Bar room
and sitting room liquor served in entire.hotel.ﬂ He admits that,
under his license, he actually served liquor-in the hotel at large,
although characterlzlng such occa81ons as belng "vcry seldomo"

A liquor license snould not be 1ssuod for premlses over .
which the applicant lacks possession and control. It was:'a mistake
to have issued a license to the defendant permlttlng him to serve
liquor (or to conduct any other liquor business) in the hotel at
large, since his possession and control extended over only the bar
and sitting room. Re Sebold, Bulletin 326, Item 7; Re Fedner &
Davis, Bulletin 329, Item 5; Re Handler, Bulletln 554 Item 14.

The value and aptness of these rulings are forcibly demonstrated by
this case where the licensee, after illegal conduct by his custom- .
ers has been discovered in the hotel, immediately disclaims all
responsibility therefor on the protest that he has no control over
the hotel or its business.

However, where, as here, a person applleS for and is is-
sued, albeit erroneoutly, a license coverlng premises over part of
which he lacks possession and control, -and actually exercises the
privileges of that license throughout the entire ‘premises, he will
be held accountable for all violations which occur there. Having
taken the benefit of the license, he must shoulder its burdens.

Hence, the immoral activity whlch the hotel's plght desk
clerk obviously permitted (in hiring two rooms at 3:00 A.M. to two
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young couples stepping out of the barroom without bag or baggage,
-and for which he was later convicted) is chargeable to the defend-
ant. :

I therefore find*him'guilty on charge (3)

: As to (4) It is alleged by the Department that ‘the
elevaton boy was a l9-year old minor knowingly employed by the .
defendant on the licensed premises. However, even.assuming him’

- to have been such a minor and that the defendant is chargeable
with his employment by the hotel, nevertheless there is no indi-
cation that the defendant knew of his minorlty and consequent
disqualification. |

Since the statute (R S. 33: l 26) requlres knowledge
in such instdnce in- order to constltute a v1olatlon, charge (4)
is dlsmlssed .

AS tO (5) The basis of this charge is that although
the defendantts barroom was apparently closed by 3:00 A. M..(the '
local curfew hour), nevertheless the elevator boy, as already de-
scribed, sold a plnt bottle of whiskey in the hotel after that
hour.

However, so far as appears, the elevator boy sold the
whiskey entirely on-his own: and. apart from the- defendantt!s busi-
ness, and, for such conduct, was later convicted in criminal court
of selllng liquor without a llcense in violation of the Alcoholic
Beverage Control Law. While ordinarily a licensee is strictly re-
sponsible for any sale of .liquor by an employee on the licensed
premises after . the permissible hour, where, as here, it is made by
one who is not working for:him and occurs apart. from the licensee!s
business and after he has closed, the licensee, in fairmess, should
not be hé&ld accountable therefor. -

Charge (5) is dlsmlssed. L

: As to penalty For ‘sale: and serv1ce of llquor to the -
three minors. of 17, 18 and 20 (and who thereafter engaged in im-
moral -activity in the hotel), the. defendant's license will be
suspended for 30 days. TFor the ocecurrence of such 1mmoral activity
in the hotel, and for which the defendant must be held accountable,

his license Wlll be suspended for an additional:30.days, making a L

total .of 60 days.. Were. he more directly concerned; or chargeable‘
with that 1mmoral conduct hlS llcehso Would be rcvoked outrlght

: . This proceedlng, though 1nst1tuted durlng the last 11—,
ceh81ng term (which expired June 20, 1959), does not abate but re-
mains éffective against the: spec1al permit ‘under which the de—-

fendant . is presently. operating pending determination. by  the Muni-

cipal Bodrd of Alcoholic Beverage Control of .the City of Newark on .

his appllcatlon for renewal of his license for . the. current- term,
and also remains effective against that appllcatlon for ‘renewal.,
See Re Laurence Brook Country Club, Bulletin’ 335, Item 6

Accorolngly, it 1s, on thl° SOth day of July, l9u9

A ORDERED ‘that bpeolal Permlt Al No. 47 heretofore is~
sued by the Comm1851orer of ‘Alcoholic. Beverage Control to Albert
Finkel; be and the same.is hereby cancelled effective August 3,
1939 at midnight (Dayllght Saving Time), and that no renewal or
other license shall be issued to Albert Flnkcl or for sald prem—
ises prlor to October b, 1939. .

: D FREDDRICK BURNETT,
Commissioner.
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8, THANSFER - NECESSITY OF ADJUDICATION BY LICENSE ISSUING
AUTHORITY BEFORE THE LICENSE LAPSES ~ HEREIN OF ADJOURNMENTS
AND THE REQUIhFMENTS OF SUCH: ADJUDICATION

Dear Mr. Burnett-

The holder of Llcense C- oO in the Township of North.Bergen
for the year just past was the Woodcliff Casino, Inc., located at
908 Broadway. This licensee was a corporation which, from time to
time, found itself in dlfflculty in connection with llquor law
v1olat10ns.- : ‘

on June 15, 1959 this license was, suspended as a ‘result
of certain violations, for a ‘period of thirty days. The judgment
of the Board was that the license be suspended for the balance of
the term, -and that no renewal thereof could take effect before
July 15, 1939..

During such suspen51on, on June 21, 1939, one Robert

Liffers made an application for the transfer of the license from
the Woodcliff Casino, Inc. to himself, which application was in due
and regular form. The application for transfer was duly advertised
on June 22nd and June 29th, 1939. At the same time, the said
Robert Liffers made an appllcatlon for renewal of the license for

- the year 1939-1940,.. This application was likewise in proper form
and the license fee duly tendered and paid. Objection was made to
the issuance of the transfer and renewal of said license by Cyril
McCauley, attorney for the Husex Beverage Company. . As a result,
the local Board of Alcoholic Beverage Control met on Friday, June
30, 1939 to consider the said objections. After testimony had been
taken, motion was made, seconded and carried that the hearing be
adjourned and decision postponed for two weeks.

On July 14, 1939, ‘there was a further hedaring and the Board
was about to announce the decision, when it was suggested by the
- Clerk of the Board that some intimation had come from your depart-
ment that the license for the years 19%8-1932 having expired, any
decision we might make would be moot, and that we had lost jurisdic
tion in the matter. ‘

Under the 01rcumstances, I wish to submit the follow1ng
points in favor of the jurisdiction of the Boards

1. I might say, in the very flrst place, that there 15 no
reason as far as the transferee, Robert Liffers, is concerned, that
the transfer and renewal should not be granted About the only
problem as far as the Board is concerned is that arlslng out of the
reputation of the place, Thus, the Commlsoloner, in Mulligan v.
Lyndhurst, Bulletin 146, Item 6, says:

"The reputation of the premises sought to be licensed
is a proper factor to.be considered .by the issuing au-
thority in determining whether to issue a license.
Zito v. Newark, Bulletin 69, Item 14; MacGrath v. Haddon,
Bulletin 44, Item 9; Alexander v. Trenton, Bulletin 37,
Iten 15; Lalliker v. New Milford, Bulletin 141, Item 8."

2. The applicetions for the transfer and renewal were both
timely.

5. Since the transferee made an application for renewal
for the then coming year, the question is not moot, within the



PAGE 14 S - BULLETIN 338

meanlng of those cases whlch hola thdt Jur sdlctlon may’ bb lost
by lapse of time, where the relief sought becomes futile, unless
it be a matter of public interest. Quite obviously, the approval
of the transfer, in view of the application for renewal, would af-
fect existing privileges. Besides, under our 'ordinance, applica-
tion for a rénewzl could be filed at any time; '"not more than
fifteen days after the explratlon date of . ‘ho o‘d license:™®

4, actlj, and rost important, blncﬂ the local Alco-
holic Beverage Centrel Board sits in a qu%si—gud7c1al capacity,
and was solely responsible for the fallure to act, the. situation
is controiled by the case of Mitchell v. Overman, 103 U.S. 62.

In that case, the complalnant had died subseguent to hearing and
before decree: As the decree was entered as of the term to which
the hearing was held, it was held that such decrce cannot be im-
peached by reason of his de“th. ~ The Court promulgated thb rule:

'"Tlﬁ adgudged cases are very numerous in vhlch have been
considered the circumstances under which courts may
proverly enter - a judgment or a decree as of a date an—
terier to that on which it was in fact rendered. It
is unrecessary to present anvanaly51s of them, some of
which are cited in a note to this opinion. We content
ourselves with saying that the rule established by the
general concurrence of the Americah and English Courts
1s, that where the delay in rendering & judgment or a
decree arises from the act of the court that is, ‘where:
the delay has been caused either for 1ts convenience, or
by the multiplicity or press of business, cither the in-
tricacy of the questions involved, or. of any other cause
not attributable to the laches of the parties, the judg-
ment or the decree may be cntered retrospectively, as of
“a.time when it should or might have been entered up. In -
“such cases, upon the maxim actus curiae heminen gravab1t1~;
which has been well said to be founded in right and good
~sense, and to afford a sdafe and certain guide for the ad-
ministration of Jjustice, -- 1t is the duty of the court to
see that the parties shall not suffer by the delay. A
nunce pro tunc order should be granted or refused, as jus-
tice may require in view of' the circumstances of the par--
ticular case. Thesc principles control the present case.
Stutzman was alive when it was argued and submitted. He
was entitled at that time, or at the térm of submission,
to claim its final disposition. A decree was not then
entered because the case, after argument, was taken under-
~advisement, The celzy was altog Cthpp-trb act of the
court. Its duty was to. ordcr a deéree’ nunc pro tunc, SO . ..
as to avoid Cﬂtbrln” R erroneous decree,

Thereforc, is my COﬂClUQlOH bﬂau we Davo Jurlsdlctlon
correct? - - R

b Respe tPully yuurs,
‘ :Nicholas $.. Schloeder,
Corporation Counsel, »
North Bergen '
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. July 31, 1939

Nicholas S. Schloeder, Eéq.;
Corporation Counsel, North Bergen,
Union City, N.-dJ. : :

My dear Mr. Schloeder:

Generally speaklng, unless the appllcatlon for’ tranofer is
filed, the fee paid, and the matter adaudlcated by the municipal
llcense issuing. authority before the - explraulon of the license, the
license cannot be transferred. The reason 1s that if the license
is allowed to lapse without such adjudication, there is mnothing.
left to-transfer. ,

The application for transfer in the instant case;'having
been filed on June 2lst, was timely. The Board acted upon the ap-
plication, on June oOth by taking testimony on the objections,
thereafter laying the matter over for two weeks for further hear1n5
and decision. I have no reason to question the necessity for or
correctness of this adjournment. Adjournment for good cause is un-
doubtedly wholly proper.

I therefore rule that the action taken by the Board was suf-
ficient to carry over into the new year and preserve the applica-
tion, and that the Board still has jurisdiction to pass upon the
application and transfer the llCLnoO.

Very truly yours,
D. FREDERICK BURNEIT,
Commissioner.

9. CONSUMPTION LICENSEES - OTHER MERCANTILE BUSINESS — FRUIT CON-
CENTRATE IN CRYSTAL FORM IS NOT AN ACCESSORY BEVERAGE AND MAY
NOT BE SOLD BY SUCH LICENSEES.

July 31, 1939
General Fruit Products Ccompany , '
Point Pleasant N. J.

. Gentlemen:_

I have yours of July lst in erly to mine of the 18th,
and. understand that your product, "Cramor!s Lem-in Crystals", is
a lemon concentrate in crystal form which, when mixed with water,
produces a fruit juice.

The holders of plenary retail, conaumptlon llcenses, as I
wrote you on the 18th, are prohibited by the statute from conduct-
ing on the licensed premises any mercantile business except the sale
of alcoholic beverages, cigars and cigarettes as an accommodation to
patrons and non-alcoholic accessory beverages. The license is is-
suable only to taverns, hotels and restaurants and not for any
premises on which any other mercantile bUSlanS is carried on.

R. S. 33:1-12.

You may, so far as the foregoing is concerned, sell your
- product to taverns for use in the tavern. Taverns, however, may not
resell it. "I do.not see that it is within either of the exceptlons ‘
4 afforded. by the statute. It appears to be a concentrate in crystal
. form. It is not a beverage at all,

Very truly yours, ‘
D. FREDERICK BURNETT,
Commissioner.
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10. RETAIL LICENSES - APPLICATIONS - OBJECTIONS IF RECEIVED BEFORE
ISSUANCE OF LICENSE IS AUTHORIZED, ARE TIMELY AND MUST BE
HEARD NOTWITHSTANDING THE LENGTH OF TIME THAT HAS ELAPSED AFTER
SECOND PUBLICATION OF NOTICE.

'Dear Mr. Burnett:

. - Application was made to the TOWnShlp Commlttee of East
Wlndsor for a Plenary Retail Consumption License, fee pald $250.00,
;advertised in the local paper (nghtstown Gazette) on June 29,

1939 and July 6, 1939. Applicant was given to understand that the
license would be granted and. the Committee was to meet and grant
same on July 25, 1939.

On Sunday, July 20, 19L9 Clerk recelved a potltlon of
eight (8) signatures, protesting the graptlng of this license, four
of -whom are not property OWNEers.

The Committee wishes to know,cild this petlulon arrive too
late and would they have been within the law in granting this 1li-
cense July 25, 1938972 » :

: Very respectfully yours,
A. G. Conover, -
Clerk of East Windsor Township.

July 31, 1939
A. G. Conover, : '
Clerk of East Windsor TOWﬂShlp,.
Hightstown, N. J.

My dear HMr. Conover:

I have yours of July 25th, regarding the application for
plenary retail bonsumptlon llcensb presently pending beforeé the
Township Committee. '

The notice having been advertised on June 29th and July
6th, it does seem that the obgcutlons you reccived on July 23rd were
somewhat delayed. It would not do, however, to disregard them. It
may very well be that the application did not come to the objectors!
attention through the notice, but from some other source. If the
license had alrcady been issued, the Township Committee would have nc
jurisdiction to reconsider it. In such case, 1f something wrong -

“subsequently turned up, your recourse would be by disciplinary pro-
ceedings or by appeal. But as the issuance of the license has not
yet been authorized, the Township Committec imust hear the objections
on the merits., It may be’ pL@JuuLClal to the applicant and it may

- not. That, of coursea‘depends on what the objectors offer. Every
;opportunlty must be affordsd and every reasonable step taken to
assure that the applicant is a fit person and that the premises are

- suitable.

It is not ﬂbCOSSBT& that obgectoro be property owners to
have their obJectlons considered.

The objections, although delayed, were timely and should
be’ heard. o _

7

Very truly- yours, \

7642/'[2L1,/// //;%%;;;;;f;Zj?L—w -

Commls 1onor.

New Jeresy State Library



