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On February twenty-seventh, eighteen hundred 
and ninety-five, Andrew Kirkpatrick, receiver of 
the Domestic Sewing Machine Company, an insol-
ent New Jersey corporation, filed a bill of com- 
■laint in the Court of Chancery, against seven per- 
u , ” were directors of the Domestic Sewing
oftJt"? COmpa“y’ alIeKinS that they, as directors Qn 
to tli !'°r" f U" y’ bad Pa*d ont large sums of money 
in f l .  mCk ,? der? in the form oi dividends, when
these 1-r T  md.been 110 profits, and praying that 
tee direct",* might jointly and severally account

monev soPay 0TT  t0 the receiper the amount of 
"ey 80 »rongfully paid out by them.

7 o n if'c*88 flIed under the provisions of Section
rides th„f0rPOratiOn Act’ (Rev- P- ™ ,)  which pro-
ahall make A ^  the directors of any company

ividends except from the surplus or 40
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net profits arising from the business of the corpo-
ration, or in case they divide, withdraw or in any 
way pay to the stockholders any part of the capital 
stock, or reduce the capital stock without the con-
sent of the legislature, said directors shall he jointly 
and severally liable to the creditors of the company 
in case of insolvency, for the full amount of the 
payments so made by their authority.

Three of the directors, who w;ere made parties 
10 defendant to this bill, including Mr. Post and Mr. 

Blake, the appellants in this case, reside out of the 
State of New Jersey ; Mr. Post being a resident of 
New York, and Mr. Blake a resident of North Car-
olina.

These defendants were returned by the Sheriff of 
Essex as non-residents, and thereupon, on March 
23 , 1895, the usual order for publication was made 
against them, requiring them to appear, plead, an-
swer or demur to the bill of complaint on or before 
May 2 4 , 1895 , and in pursuance of this order, the 
usual notice of the order was published and mailed 
to these two appellants.

Just before the expiration of the time to answer, 
these appellants obtained leave of the Court of 
Chancery to enter a special appearance for the pur-
pose of contesting the right of the Court to make 
the order for publication [against them. Such spec-
ial appearance was entered, and thereupon the ap- 

30 pellant moved to set aside the order for publication 
as illegally and improvidently entered. This mo-
tion was heard on the appellant’ s petition and the 
receiver’ s answer thereto. After the argument an 
order was entered denying the application. From 
this order the appellant’ s appeal is taken.
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I.

TrtE No n -R e s id e n t  D e f e n d a n t s  a r e  P r o p e r  
and Ne c e s s a r y  P a r t i e s  t o  t h e  Su i t .

Gaffney v. Co twill* 6 Hill. 567 .
This was a common law action, brought by a 

shareholder against a director of a bank to recover 
against him for the payment of dividends, when in 
fact none had been earned. The statute is in the 
same words as those Con tained in the 7th section of [q 
our corporation act.* The opinion is by Br o ns o n .
He held that the action was not properly brought 
against one director; it must be against the whole 
board, for the reason that the thing complained of 
could be done only by the board of directors. Our 
act controls the action of “  the directors of any 
“ bank, m onied or manufacturing corporation.”
It is the directors who may not make dividends,
&c., and in case of violation of the provisions of 
the law, it is the directors who are liable jointly 20 
and severally.

It will be noted that the act does not provide that 
each director, &c., shall be liable ; it is the directors. 

Franklin Fire Ins. Co. v. Jenkins, 3 Wend. 180 .

The liability is joint and  several, not joint or 
several. If more than one is sued, all must be 
brought in. Each defendant has a right to defend 
severally, and is entitled to such joint defence as 
he can make with the others. Besides, it may 
appear that the action of the Board, in declar-
ing the unearned dividends, was induced by the 
representations of certain members of the Board, 
in which case there might be equities between them 
to adjust.

If it should be held that there was contribution 
among them, as is sometimes held in negligence 
oases, then it would be necessarv to make the whole 
Board parties.

Ashurst v. Mason, L. R., 20 Eq., 225 , 236 . 40
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Again— the penalty of our statute, which this 
suit seeks to enforce, will not be enforced against 
these appellants in the States in which they are 
domiciled.

Derrichson  v. Smith , 3 Dutch. 1 6 6 ;
Thom pson's L ia b ility  o f  Officers, (p. 455, Sec 

19 .)

It is therefore the duty of the receiver to attempt 
to call them to account in this jurisdiction—the 

 ̂ only forum in * £ h i c b ^ f i M i o  siliiifti!
.H ft V ! ! '»

II.

Th e  A p p e l l a n t s  h a v e  Su b m i t t e d  The ms el ve s  
t o  t h i s  J u r i s d i c t i o n .

20 The appellants are shareholders in and directors 
of the Domestic Sewing Machine Company—a cor-
poration organized under the laws of New Jersey. 
They hold their interests in the company by virtue 
of the laws of New Jersey, and their shares are 
apportioned and distributed in accordance with our 
statutory provisions. They hold their offices of 
directors, and all their official acts were and are 
guided and given effect to, under and by virtue of
the same authority.

30 J
These are the facts, and from them I deduce the 

proposition that, so far as these appellants are con-
cerned, they must be held—either to have a domi-
cile in New Jersey for all purposes of corporate 
action and corporate liability—or they must be 
held to have submitted themselves to our juris-
diction, both as to the substantive corporation law 
and the rules of procedure in our courts, in so far 
as relates to their rights, duties, obligations and

40 liabilities as members of the corporation.
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This seems to be the English rule.
Copin v. Adamson, L. R., 9 Exch 3 4 5 ; 1 

Exch. Div. 17.
Bank o f  Australia  v. H arding , 9 C. B. (M.

G. & S.) 661.
Bank o f  Australia  v. N ias , 16 A. & E. (N.

S.) 717.

See also the last paragraph of the opinion of 
Fi e l d , / . ,  in Pennoyer v. N eff,, 95 U. S., at p. 735 , 
where he cites Copin v. Adamson.

See the collation of cases on this subject in—
Gibbs v. Queen Ins. Co., 63 N. Y . 114 .

The general corporation law is the company’ s 
charter.

Ellerman v. Junction R y. Co., 4 Dick. 217 .

Every provision of it is binding on these appel-
lants. The act of the legislature providing reme-
dies against the directors, is just as much a part of go 
the corporation act as if it had been included under 
its title. The corporation act, which is the charter 
of the company, is only a part of the general body 
of our law, and the seventh section, under which 
this suit is brought, must have read into it, and 
made a part of it, all the provisions of the law 
of the State, and all the rules of practice and pro-
cedure, which go to make the remedy provided by 
the act an effective remedy.

Besides this, the appellants have voluntarily 30 
come into court and have expressly submitted 
themselves to its jurisdiction.

They are creditors of the Domestic Sewing Ma-
chine Company, and have proved their claims be-
fore the receiver, who is proceeding against them 
111 this suit. By so doing they have made them-
selves parties to the original administration suit, 
and they therefore are bound by any decree which 
n^y be made therein. They were probably par-
ties thereto, under our law, without such action, 40 

2
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but the proof of claims by them is an express 
appearance in the cause, which gives the Court un-
doubted jurisdiction to make decrees for or against 
them in that suit.

Now, the present suit against the directors is 
merely ancillary to the main case. It is part and 
parcel of the general administration of the assets 
and estate of the insolvent corporation ; its purpose 

, - and effect is the purpose and effect of the original 
10 suit.

W hite v. Ew ing, U S. Sup. Court, June, 1895, 
to be reported in 159 U. S., where the Supreme 
Court held, on the authority of previous cases, that 
a suit by a receiver to collect the assets of a cor-
poration is ancillary to the main suit, and that the 
Federal Court would take jurisdiction without re-
gard to the citizenship of the parties, the main 
suit having been instituted in the Federal Circuit 

20 Court. I make the following quotation from the 
opinion :

“ The Circuit Court obtained jurisdiction 
over the Cardiff Coal and Iron Company by the 
filing of the original creditor’ s bill by Bosworth, 
a citizen of Massachusetts, and by the appoint-
ment of a receiver, and any suit by or against 
such receiver, in the course of the winding up 
of such corporation, whether for the collection 
of its assets or for the defence of its property 
rights, must be regarded as ancillary to the

f main suit, and as cognizable in the Circuit Court,
30 regardless either of the citizenship of the par-

ties, or of the amount in controversy. Free- 
man v. Howe, 24 How. 450 . 460 ; Krippendorf 
v. H yde, 110 U. S. 276 ; D ew y  v. West Fair- 
mount Gas Coal Co., 123 id., • 29 ; In re Tyler, 
149 id. 164, 1 8 1 ; Root v. Woolworth, 150 id. 
401 , 413 ; Rouse  v. Letcher, 156 id. 47, 49. In-
deed, it was conceded that, where an insolven 
corporation is placed in the hands of a receiver 
of the Circuit Court, such appointment draws 
to the jurisdiction of that court the control o 
its assets, so far as persons having claims o 
participate in the distribution of such assets are40
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concerned, and that parties must go into that 
court in order to assert their rights, prove their 
demands, and receive whatever m ay be due 
them, or their share or interest in the estate.
But it is insisted that there is a distinction be-
tween cases where parties are brought before 
the court for the purpose o f the paym ent to 
them of claims they may hold against the es-
tate, and cases where it is sought to recover o f 
them claims which the receiver insists they owe 
the estate ; that the receiver stands in the shoes 
of the company, and has no higher rights’ than 
the corporation, and having sued for less than 
the jurisdictional amounts, that as to them the 
cases must be dismissed. This position is en-
tirely correct, so far as the right o f  the receiver 
to recover upon the merits is concerned ; but it 
has no bearing whatever.upon the question o f 
the jurisdiction o f  the court to pass upon such 
merits. The receiver does not take his author-
ity as an ordinary indorsee o f the paper, and 
subject to the disability to sue in the Federal 
Court, which attaches to such indorsee, but he 
takes title by operation o f law and as an instru-
ment of the court which appointed him .”

If this is to be regarded as a statement o f  the law, 
then the result seems to be that all suits to which 
the receiver is a party, and which relate to the co l-
lection of the assets or to the rights and duties 
of the parties in interest am ong themselves, are 
parts of one general scheme o f adm inistration.

In R ational C on d en sed  M ilk  Co. v. B ra n d en -  
burgh, l i  Yroom, 1 1 1 , it was held that if a foreign 
corporation makes a contract in this State it thereby 30 
submits itself to the jurisdiction o f our laws, so 
as to be liable to suit here when sum m oned in ac-
cordance with our laws.

A.fortiori, & foreign director o f  a N ew Jersey 
corporation, who takes his office and exercises its 
unctions under our laws, should be held to be liable 
to answer for any violation o f those laws when 
fought into court under the rules o f procedure 

W |ch wore in force at the time the violation com - 
plained of was committed. 40

20
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III.

T h e  P r a c t i c e .

It is not proper practice to vacate the order for 
publication on m otion. It can be done only by 
an appeal.

G iffo rd  v. T h orn , 8 Halst. Ch. 90 ;
P e n n o y e r  v. .N e ff, 95 U. S. 714, 

or by  showing that the affidavit, which is the 
10  foundation  o f the order, was false.

The order for publication is not violative of the 
fourteenth amendm ent to the Federal Constitution. 
It was made on an affidavit o f the facts required by 
one statute, and is in the form  prescribed by the 
statute and rules o f  practice.

Th e  Sc o p e  a n d  E f f e c t  o f  t h e  D e c r e e .

I f  a final decree should be made in this cause 
against the appellants, it w ill be a valid decree in 
so far as it affects or reaches property belonging to 
them in this State, even though they are held not 
to have assented to the jurisdiction, or to be per 
sonally  bound by  the decree.

M u tu a l L i f e  I n s .  Co. v. P in n er , 16 Stew. 52.
S w an L a n d  Co. v. F ra n k s  148 U. S. 614*

39 G. & B . S ew in g  M a c h in e  Co. v. Radcliffe,
U. S. 297.

It certainly w ill be a good  decree so far as it may 
affect property which is under the control o t e 
Court o f Chancery in the main suit. This wou 
include the claim s filed by them with the receive 
and their interest as shareholders in the compan.

P e n n o y e r  v. N eff, 95 U. S. 714, is authority f 
holding that a personal decree can not be o a

40 which w ould be valid in external jurisdiction
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out service of process, but Mr. Justice Gray, in the 
later case of—

Hart v. Sansom , 110 U. S. 151, at p. 153, 
says, in speaking of the substituted service by  pu b-
lication, “ The courts o f the State might, perhaps, 
“ feel bound to give effect to the service made as 
« directed by its statutes. B ut no court deriving 
“ its authority from another governm ent w ill recog-
n ize  a merely constructive service as bringing the 
“ person within the jurisdiction o f the court.”

And in—
Freeman v. A ld er  son , 119 U. S. 185,

Mr. Justice Field extends the jurisdiction  o f the 
court to property that has been brought “  under the 
control of the court.”  The control which the Court 
of Chancery has over the claims and interests o f the 
appellants in the main suit is sufficient to give juris-
diction in this case to the extent o f  reaching any go 
property of the appellants which is so controlled.

If this is not so, then there is no way by  which 
the claims of the receiver against the appellants 
can be collected. There can be no attachment at 
law, there is no express com m on law lien, and un-
less the property in the hands o f the receiver and 
under the control o f the Court, can be held to 
answer the claim o f the receiver, the legislature 
has given us a futile remedy.

If the courts of our own State may not bring parties 
in by publication, and subject them to the perform -
ance of judgments and decrees, within this juris-
diction, then there is a large class o f  legislation in 
inis and other States which must be held to be un-
constitutional ; for exam ple :

Proceedings in Chancery against non-residents,
P. L., 1893, p. 199. Rev. p. 106, Secs. 18,

19) 20, 21. 40
3
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N otice to non-resident officers o f corporations, 
R ev. p. 108, sec. 2 2 .

N otice to unknown parties in foreclosure suits,
P . L ., 1892, p . 192.

N otice to defendants on bills to quiet title,
P . L.,,1891, p. 96.

N otice  in proceedings for the sale of lands of 
persons presumed to be dead,

P . L ., 1889, p. 28.
30 N otice in suits when it is unknown whether 

parties defendant are liv ing or dead,
P. L ., 1898, p. 256.

N otices in partition suits, Rev. p. 1375.
F ie r i  f a c i a s  Rev. p. 879, Sec. 202. 
Proceedings against non residents in local actions, 

P . L ., 1878, p. 141.
Citations in Orphans’ Courts,

R ev. p. 786, Secs. 155, 156.
Lien claim  summons,

20 Rev. p. 672, Sec. 18.
A ctions against foreign corporations,

Rev. p. 193, Secs. 90 and 91.
Am ending pleadings in com m on law actions by 

adding non-resident defendants,
Practice act, Sec. 39.

N otice to non-resident executor, Rev. 780. 
N otices to non-resident heirs and devisees, Rev.

477. . . . . .  , f
N otices against non-residents and foreign corpo 

30 ations who own or control property in New Jersey, 
where the cause o f action arose in this State 
the plaintiff resides here,

P . L , 1895, p. 380.

These are m erely exam ples o f a class. The n 
ber could probably be largely increased.

In none o f the cases above provided for d°es ! _  
Court have any control of, or any lien or o 

4q  hold  upon property. This list omits t e a
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ment act, the act giving liens on vessels and other 
acts of like character.

The inhibition o f the Federal Constitution re-
ferred to in P en n o y er  v. N e ff, 95 XL S. 714, is 
against the enforcement o f laws by  any State which 
deprive the defendant o f his property.

The order for publication deprives the appellants 
of nothing, and if the points which I have made 
are deemed by the Court to be sound, then the long i q  
line of cases in the Federal Supreme Court, led by 
Pennoyer v. N eff, have no application to the case 
in hand.

I may say, however, that all the Federal cases in 
which this question is discussed, arose out o f at-
tempts to enforce void judgm ents or decrees, and 
in no case, so far as I have discovered, was any 
attempt made to set aside the decree, or any p r o -
ceeding on which it was founded, by  any direct 
attack in the court in which the judgm ent or de-
cree was pronounced.

The Supreme Court has already seen the far- 
reaching result of the broad rule laid down in P e n -
noyer v. N eff,, and they have lim ited its operation 

- to cases in which the void judgm ent or decree is 
attempted to be used to deprive a defendant o f his 
property.

York v. T exas , 137 U. S. 15.
K aufm an  v. W a ters , 188 U. S. 285. 80

I submit that the order appealed from  should be 
affirmed.

J. E. HOWELL,
O f C ou n sel w ith  R ece iver .
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Between—  I
Hen ry  A. V. Po s t , I

Appellant, /

l On Appeal from

[ eery.
Andr ew K i r k p a t r i c k , Re-V 

ceiver, &c., 1
Appellee. I

Between—
Ge o r g e  Bl a k e ,

Appellant,
On Appeal from

eery.

Andr ew K i r k p a t r i c k , R e-
ceiver, &c.,

Appellee.

BRIEF OF J. c. O’CONOR ON BEHALF OF 
THE APPELLANTS.

Statement of Facts.

The Receiver of the Dom estic Sew ing M achine 
onipany, the appellee, filed a bill against Post, the 

appellant, impleaded with others, charging that 
**** as a director of the com pany, had declared a

AND Order in Chan-

AND Order in Chan-
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dividend in excess o f  the earnings, and prayed 
judgm ent against him  personally for the amount of 
such excess so paid. The bill does not allege that 
any o f the acts com plained o f were done within the 
State o f  New Jersey.

The defendant Post was never served with a 
subpoena w ithin the State o f  New Jersey, and upon 
the appellee’s application, it being made to appear by 
affidavit that the said Post, resided out of the State 
o f  N ew  Jersey, an order w as made that process 
should be served upon him  by publication. By this 
order the defendant was directed to appear on or be-
fore the 24th o f May, 1895. On the 22d of May, 
1895, the defendant Posb appeared for the sole pur-
pose o f  applying to set aside the order of publication 
m ade against him, and at the same time upon his 
petition stating that he was a resident of the County 
o f  Suffolk  in the State o f  N ew  Y ork , and that no sub-
poena had ever been served upon him, an order was 
granted directing the appellee to show cause why 
the said order o f  publication should not be set aside 
as illegally and im p rov id en tly  entered. To this peti-
tion o f  the appellant, the appellee filed an answer. 
The m atters therein set forth  the appellant claims 
to  be im m aterial, and cannot be used in support of 
the order as its validity is to be determined from the 
papers upon w hich the Court acted and not from 
papers subsequently presented.

The case o f  the appellant Blake, is substantially 
the same as that o f Post.

The argum ent was had before Vice-Chancellor 

Em ery, w ho discharged the rule to show cause. The 
defendant Post thereupon appealed to this Court.

Argument.

The ob ject o f  this suit is to recover a sum o 
m oney only. N o other relief than a money decree 
is asked for. It  is an action in  personam  and m do 
sense an action in  rent. The suit is not broug 
define any rights o f  property, but to recover a su
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of money which the plaintiff claim s is due to him 
from the defendant Post by reason o f  the w ron g-
doing of the defendant. The statute is highly penal 
and the Court will not enforce it unless the plaintiff 
is in his strict right.

There is no allegation in the bill that show s the 
Court of New Jersey has jurisdiction over the sub-
ject matter. The bill shows that the N ew  Jersey 
corporation was but a name as far as N ew  Jersey 
was concerned; that all the business in N ew  Jersey 
was done by the Domestic M anufacturing Com pany 
and that all the business o f  the D om estic Sew ing 
Machine Company was done outside the State.

See page 5, lines 30-40, page 3, lines 20 

to 30.

The bill does not show that any o f  the dividends 
were declared or paid in the State o f  N ew  Jersey.

Nor is the appellant Post a necessary party hereto. 
The statute permits suits o f  this character to pro-
ceed severally as well as jointly.

The appellant now urges that the order o f  pub-
lication made against him  should be vacated. 
First, because the bill o f  com plaint is not sufficient 
for the Court to assume jurisdiction over the subject 
matter; and secondly, because being an action  in  
personam it would be im provident to  m ake an order 
which would lead to noth ing and w hich  the Court 
could not enforce.

It is manifest that the Court o f  C hancery has no 
jurisdiction over the appellant Post, nor has the 
Court any power to assume jurisdiction by  perm it-
ting a solely personal decree to be entered against 
him.

t is a universal principal recognized by all Courts 
at before a Court can render a personal decree 

against a defendant process must be served upon 
o efendant while w ithin the jurisdiction o f the 
Ur This is the only safe rule, and any departure 
ere rom will not be permitted when the matter is 

rought to the serious attention o f the Court.
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This rule o f the com m on  law was, and we believe is, 
the law  o f New Jersey. This sound doctrine waslaid 
dow n b y  the Chancellor in G ifford vs. Thorne, 3 

Hal. Ch., 90-96. The Chancellor says: “ So far as 
“  relates to the obtaining a decree against him per- 
“  sonally, ordering him to pay the money he had 
“  received, no such decree can be made unless the 
“  Court acquire jurisdiction  over his person; and 
“  this order would not give such jurisdiction.” 
A nd, again, in the same case he says: “ The Court 
“  would not make a decree it had no power to en- 
“  force ”  (p. 97).

There was no attem pt to depart from  this rule 
until the case o f  the M utual L ife Insurance Com-
pany vs. Pinner.

The opinion o f the late Vice-Chancellor VanVleet 
clashes directly w ith  the doctrine of the late 
Chancellor Halsted just referred to and holds that 
where the defendant is notified by publication a de-
cree against him  “  is in all respects just as valid 
“  and effectual for  all local purposes as a decree 
“  m ade against a defendant who has been brought 
“  into Court by personal service.”

The late V ice-Chancellor fell into error because 
he made no distinction as to the law-making power 
over a resident and a non-resident. It is true the 
statutes o f N ew  Jersey can provide how residents 
o f  the State m ay be brought before its Courts, and 
it m ay provide the form  b y  which non-residents 
m ay be invited to appear before its tribunals, but 
the Legislature cannot enforce a statute bringing 
non-residents before its Courts, nor can the Legis-
lature pass any statute conferring jurisdiction over 
non-residents. Statutes cannot confer jurisdiction 
over persons not subject to  legislative power. 
“  The laws o f the State having no operation 
“  o f  its territory, except so far as may be a °we 
“  by  com ity, its tribunals cannot send their cl â 
“ beyond its lim its and require parties from o e 
“  dom iciles to respond to proceedings against . 
“  a publication o f  citation  w ithin  the State cann
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“ create any greater obligation upon  them  to 
“ appear.”

Freeman vs. Alderson, 119 U. S., 185.

We see, therefore, that the decision o f V ice- 
Chancellor Van Vleet was occasioned by  his m is-
take as to the legislative power.

Following his decision to its legitim ate conclusion 
an execution could issue against the property o f  the 
non-resident defendant and his property be taken 
from him, although he were never personally served 
in the action. But this doctrine has been pro-
nounced unconstitutional and a judgm ent so ob-
tained invalid by the Supreme Court o f  the United 
States in the well-known case o f  Pennoyer vs. Neff, 
95 U. S., 714, and under this case the judgm ent so 
granted by the State Courts w ould be powerless to 
take the property of the non-resident defendant not 
personally served with process.

The question, therefore, now  presented is: W ill 
! the New Jersey Court permit a decree to be made 
; against a non-resident defendant, w h ich  decree can 

have no local or extra territorial effect? • W ill it en-
ter up a decree which cannot be enforced either at 
home or abroad?

The question has been passed upon by the Courts 
of Massachusetts and N ew  Y ork  and has, as w ill 

| be.shown hereafter, been in both  States decided in 
the negative.

The rule in Massachusetts is the rule o f  com m on 
sense. It is: “ A  court o f equity can only deal 

1 with persons who can be com pelled by  process to 
perform its decrees; and w ith  property which is 

 ̂ either situated within the lim its to which its ju r -
isdiction extends, or which can be reached through 

I the action of parties who are am enable to its au- 
I thority” (Moody vs. Gay, 15 Gray, 457-458). This is 
I t e same rule laid down in New Jersey by  Chancellor 
I  Halsted in the case o f G ifford vs. Thorne above re- 
I erred to. It is the same rule w hich  the Supreme 
I °urt of the United States says is sonnd and fu lly
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protected by  the fourteenth amendment, and is the 
rule upon which w e rely.

It would seem to  be childish to enter up a judg-
m ent w hich  w ould  avail nothing, and under which 
the property o f the appellant could not be taken nor 
his actions controlled. Courts do not sit for pleasure 
or enter up judgm ents fo r  amusement.

This com m on sense rule in Massachusetts has 
been follow ed to its logical sequences by its courts 
and a judgm ent in  p erson a m  against a non-resident 
is declared invalid where the defendant is not served 
w ithin the com m onw ealth and does not appear in 
the action.

Elliott vs. M cCorm ick, 144 Mass., 10.
Needham  vs. Thayer, 147 Mass., 536.
Stone vs. W ainright, 147 Mass., 201.
Rand vs. Hanson, 154 Mass., 87.

The learned V ice-Chancellor delivering the opinion 
below  while he referred to the first two of these 
cases, and also rem arked that the rule laid down by 
the United States Suprem e Court had not been re-
ferred to b y  V ice-C hancellor Van Vleet, yet allows 
him self to fall into error by failing to distinguish be-
tw een the right o f  the legislature to prescribe how 
its ow n  citizens m ay be served with process, an 
the utter inability o f  that legislature to nia 
a valid service outside o f  the State uPan a 
non-resident that will warrant a personal judg-
m ent against such non-resident. Nay, m0 ê’ 
fails to notice that upon the application for a e 
it is the duty o f the Chancellor in the first instance 
to ask if  the non-resident has been serve wi 
cess within the State, or i f  he has aPPeared 1 
suit, action or proceeding, and if  he has no 
served, and has not appeared the Chancel 
decline to make a personal judgm ent agains .

The exact question never could arise m 
because the Courts o f  that State nevei i gj. 
to enter up a personal judgm ent aSaia® a .he gtatei 
dent where he had not been served within
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bv process And in that State w hile publication 
is in certain cases permitted, it will not perm it a 
judgment to be entered unless the plaintiff shall 
produce the following papers; First, proof by  affi-
davit, that a warrant o f attachm ent, granted in  the 
action, has been levied upon the property o f  the de-
fendant. Second, a description o f  the property so 
attached, verified by affidavit, wit|i a statem ent o f  
the value thereof, according to the inventory.

Section 1217, Code o f Civil Procedure.

But the Courts o f that State have held that no 
; order for publication can be granted unless from  

the bill of complaint itself, du ly verified, a cause o f  
action appears of which the Court can take cogni-
zance without personal service o f  process within its 
jurisdiction upon the defendant; and the Court o f 
Appeals vacated an order for  the publication o f  a 

I summons upon a non-resident trustee, under the 
I will of a resident of the State, holding the legal 
I title to real property there, upon the ground that the 
I action was a merely personal one and jurisdiction 
I could not be obtained by publication.

Paget vs. Stevens, 143 N. Y ., 172.

And so also in an action fo r  fraud where 
I it was charged that the defendant had left the State 
I with intent to defraud the plaintiff, the Court va- 
I cated the order for publication and said ‘  ‘ The Court 
I “ can give no relief and the im propriety o f  issuing 
I “ an order which, if it leads to  judgm ent, ‘ w ould 
I “ operate on nothing in the State and be regarded 
I “ by nobody out of it ’ becom es apparent. It  offends 
I “ every principle by which the jurisdiction  o f  a 
I “ Court can be vindicated and should not be allow ed 
I  “ tostand.”

Bryan vs. U niversity Pub. Co., 1 1 2  N.
Y . 382.

Capitol State Bank vs. Parent, 134 N. 
Y . 527.



In the ease at bar the bill alleges the personal 
wrong-doing of the appellant Post and charges that 
he, with others, have wrongfully paid out assets of 
the corporation and seeks to recover the money back. 
This is strictly a personal action and asks fora 
judgment only against the appellant. It is founded 
on a tort and there is no allegation that the wrong-
ful act was committed in this State. Nor does the 
fact that the wrongful act was committed by the 
defendant while a director of the New Jersey cor-
poration make any difference.

The New Jersey corporation law does not provide 
that directors of corporations shall be amenable to 
any law or process in force in New Jersey. 
On the contrary, it contemplates that all
the business may be done without the State 
and contents itself with providing that the corpora-
tion only shall keep an office in this State, and so 
takes care that the corporation itself can always be 
reached by process. The law also contemplates that 
the directors may never be within the jurisdiction, 
and provides that only one director must be a resi-
dent of the State. It has even extended the law in 
this regard, as formerly the statute required a 
majority of the directors to reside within the State; 
and if it had been intended to have the directors 
amenable to any process, the law would have so 
stated, or else provided that all the directors must 
be residents of the State. It is obvious that a money 
decree cannot be entered against a defendant 
director for wrong done by him, either within or 
without the State, unless personally served by pro-
cess; and this is particularly so when, as in the case 
at bar, the bill contains no averment that the wrong 
complained of was done within the State of New 
Jersey.

If the Legislature had contemplated having t 6 
directors at all times amenable to process, it mig » 
by its laws, have required as a condition preceden 
to the granting a charter to the corporation, or o
transact business within the State, that every 1,ec
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I tor should appoint an agent upon whom, or desig-
nate a domicile at which, service might be made 
within the State; and providing he fail to so do, the 
directors might be proceeded against by publication. 

[ But in default of any such provisions there is no 
I special authority or contract authorizing the courts 
[ to proceed. An indictment might be found against 
lone fora crime perpetrated within the State, but 
I the person charged could not be tried or convicted 
[unless personally brought within the jurisdiction. 
| How, then, can the Court proceed against the de-
pendant for a personal injury and enter up judgment 
¡against him upon a personal demand without first 
[bringing him within the jurisdiction?
[ The case of York vs. Texas, 137 U. S., 15, and 
[Kaufmann vs. Wootters, 138 U. S., 285, referred to 
Iby the learned Vice-Chancellor in his opinion refus-
ing to vacate the order of publication would seem, 
■upon examination, to rather suggest the propriety 
lof his vacating the order. In this action it appeared 
■that the statutes of Texas provided that there could 
pe no special appearance to question the jurisdiction 
pf the Court, but that such special appearance 
phouldbe deemed a general appearance. “ In Texas 
1 ( by its statute, if he asks the Court to determine 
[ any question, even that of service, he submits 
| mmself wholly to its jurisdiction.” And the Court 
ueldjhat this denial of a right to be heard before 

lu gment simply as to sufficiency of service did not 
prate to deprive the defendant of liberty or prop- 
P 7 or any of his constitutional rights and there- 

oio was not within the fourteenth amendment but
Kail n? 1 5 Ŵ e E m ittin g  the Texas Legislature 
m e P0wer bo declare a special appearance for 

pu purpose should be considered a general appear- 
(l uesbions the propriety o f  the 

Int J / f Ildiai thesame tim e asserts if the defend- 
lentered f  a? pear in bhe suit, any judgm ent
Ihisten t ^im w ould have been invalid.
I“venipnf r ° rd8: UIt certainly is more con-

at a defendant be permitted to
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« ob ject to the service, and raise the ques- 
“  tion  o f jurisdiction, in  the first instance,
“  in the Court in which suit is pending. But mere 
“  convenience is not substance o f right. If the 
ff defendant had taken no notice o f this suit, and 
4 ‘ judgm ent had been form ally  entered upon such 
“  insufficient service, and under process thereon his 
i( property, real or personal, had been seized or 
“  threatened w ith  seizure, he could, by original 
“  action, have enjoined the process and protected 
“  the possession o f his property. I f the judgment 
“  had been pleaded as defensive to any action 
<< brought by  him , he w ould  have been free to deny 
“  its validity. There is noth ing in the opinion of 
«  the Suprem e Court, or in any o f the statutes of 
“  the State, o f  w hich  w e have been advised, gain-
s a y i n g  this righ t.”

N or do the cases, M inton vs. Vail, 5 Vroom, « 8, 
and the Consolidated E lectric Storage Co. vs. Ine 
A tlantic Trust Co., 5 D ick, Ch. 9 3 , suggest any! 
right or relief to  the defendant served by public*- 
tion. These cases are m erely declaratory of 
com m on  practice, that where it is eviden 1(>® j 
judgm ent entered that no cause o f action was a > 
or the cause alleged, was not w ithin the juris ic 
the Courts o f  N ew  Jersey w ould  grant relief.

A nd the statute o f  N ew  Jersey attempts to con 
elude the defendant served by publication f

Section 19 of the Revision e x p r e s jf^haU 
that a person served by pubhea ^  were
be bound b y  the dec^ ® .l n .s,UfiĈ  thuB attempt 
served w ith process w ith in  the State, te.
in g  to g ive the statute o f  N ew Jersey an ex
ritorial effect. he stated

But, on the other hand, no case f service by
show ing relief to be granted by  ^ a^ here a personal 
publication alone; on  the contrary, the
judgm ent has been granted upon publication,

Court has refused relief. pinner,
M utual L ife  In. Co. t*. rina

Stewart, 52, cited ante.
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And a perfectly proper m anner to  raise the ques-
tion as suggested by the Suprem e Court o f  the 
United States, *as to the right o f  the Court to  pro-
ceed, is, by motion, to vacate an order for  publica-

tion* TT o /»K J
Von Hesse vs. M cK ay, 55 H un, 365, at

p. 373.

The case of Penoyer vs. N eff is the leading au-
thority for the doctrine that publication o f  the sum -
mons on a non-resident w ill not support a personal 
judgment against him, and this case w as decided in 
1887, and has ever since been continually follow ed  
down to the present time, and as tim e rolls on this 
decision seems to gain in force. W ith ou t fo llow in g  
seriatim the decisions from  that tim e to  this, we 
beg to refer as examples to  three o f  late date.

W ilson vs. Seligman, 1891, 114 U . S., 
44.

Scott vs. McNeil, 1893, 154 U. S., 46.
Goldy vs. M orning N ews, 1894, 156

U. S., 521.

In 1891, the Supreme Court says: “ The general 
“ principles applicable to this subject were clearly 
“ and exhaustively discussed by  this Court, speak- 
“ ing by Mr. Justice Field, in Pennoyer v .  Neff, 
“-95 U. S., 714, from  w hich it w ill be sufficient to 
“ quote a few sentences: ‘ E very  State possesses 
“ exclusive jurisdiction and sovereignty over per- 
“ sons and property within its territory ,’ and ‘ No 

j “ State can exercise direct jurisdiction  and au- 
“ thority over persons or property w ithout its ter- 
“ ritory, p. 722.’ ‘ It is in v irtue o f '  the State’s 

j “ jurisdiction over the property o f  the non-resident 
“ situated within its limits, that its tribunals can in- 
“ quire into that non-resident’s obligations to  its ow n  

j “ citizens, and the inquiry can then be carried only 
“ to the extent necessary to control the disposition 
“ of the property, p. 723.’ ‘ W h ere  the entire 
1 object of the action is to determ ine the personal



12

“ rights and obligations of the defendants; that is, 
“ where the suit is merely in personam, construc- 
“  tive service in this form upon a non-resident is 
“ ineffectual for any purpose. Process from the 
“  tribunals of one State cannot run into another 
“  State and summon parties there domiciled to 
“  leave its territory and respond to proceedings 
£‘ against them. Publication of process or notice 
“  within the State where the tribunal sits cannot 
“ create any greater obligation upon the non- 
Cl resident to appear. Process sent to him out of 
“ the State and process published within it are 
“  equally unavailing in proceedings to establish 
“  his personal liability, p. 727 .’ ‘ A judgment
‘ ‘ which can be treated in any State of this Union 
“  as contrary to the first principles of justice 
“  and as an absolute nullity, because ren- 
“  dered without any jurisdiction of the tribunal 
“  over the party, is not entitled to any respect in the 
“ State where rendered, p. 732.’ ‘ To give such 
“ proceedings any validity, there must be a tribunal 
“ competent by its constitution, that is, by the law 
“ of its creation, to pass upon the subject matter of 
“ the suit; and if that involves merely a determi- 
“  nation of the personal liability of the defendant, 
“  he must be brought within its jurisdiction by 
“  service of process within the State, or his vol- 
“ untary appearance.”

In 1893 the same tribunal says: “ Thewords, 
“  ‘ due process of law,’ when applied to judicial 
“  proceedings, as was said by Mr. Justice Field, 
“  speaking for this Court, ‘ mean a course of legal 
“  proceedings according to those rules and pnnci- 
“  pies which have been established in our systems 
“  of jurisprudence for the protection and enforce- 
“ ment of private rights. To give such proceedings 
“ any validity, there must be a tribunal competent 
“  by its constitution—that is, by the law of its 
“  creation—to pass upon the subject-matter of the 
“ . suit; and, if that involves merely a determination 
“ of the personal liability of the defendant, he mus 
“  be brought within its jurisdiction by service o
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“ process within the State, or his voluntary appear- 
“ ance.” v

“ Even a judgment in proceedings strictly in  rem  
“ binds only those who could have m ade them selves 
“ parties to the proceedings, and w ho had notice,
“ either actually, or by the thing condem ned being 
“ first seized into the custody o f  the C ourt.”

And in 1894 it also says: “ It  is an elem entary 
“ principle of jurisprudence that a Court o f  justice 
“ cannot acquire jurisdiction, over the person o f 
“ one who has no residence w ithin its terri-
torial jurisdiction, except by  actual service 
“ of notice within the jurisdiction upon him  or upon 
“ some one authorized to accept service in his be- 
“ half, or by his waiver, by  general appearance or 
“ otherwise, of the want o f  due service. W hatever 
“ effect a constructive service m ay be allow ed in 
“ the courts of the same governm ent, it cannot be 
“ recognized as valid by  the courts o f  any other 
“ government.”

This court is then now  called upon to  decide: First,
Will it follow the sensible rule laid dow n by  Chan-
cellor Halsted and decline to  entertain a suit against 
a defendant not having been personally brought 
within the jurisdiction, or Secondly, W ill it perm it 
a judgment to be entered w hich w ill be a mere idle 
ceremony and under the supreme law  o f  the land 
ineffectual to operate either on person or property, 
except perhaps to tarnish credit or good  name.

It is respectfully submitted the order o f  publica-
tion should be vacated if  not illegally, certainly as *
unprovidently granted.

J. C. O’Con or .

[6322L]









Livingston Mlddleditch Co., 14» to 153 Leonard St. Telephone Franklin 186.

Between—

Henry A. V. Po st  and G eo r g e  B l a k e ,

Appellants,

a n d  }■

Andrew Kir kpat r ic k, Receiver, &c.,
Appellee.

On appeals from  
O r d e r s  in 
Chancery.

Brief of R . V . L in d a b u ry  fo r  A p p e lla n ts .

These appeals are from orders in Chancery denying 
appellants’ petition, for the vacation o f an order of 
publication made against them as absent defendants in 
a suit instituted by the Receiver of the Domestic Sew-
ing Machine Company of New Jersey. The appel 
lants are non-residents, and the action is purely per-
sonal, the object being to recover from the appellants 
and others, certain dividends alleged to have been 
1 egally declared by them as directors of said com -
pany out of its capital instead of out of its earnings.
, ® onlv questions for review are whether or not
e Court of Chancery had power to make the order of

Publication co m p la in e d  o f ,  a n d  i f  i t  d id  n o t ,  w h e t h e r
°r not such order should have been set aside on ap- 
^  ants application at this time. I subm it:
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F I R S T .

T h a t  su ch  o r d e r  w as n o t  authorized by 
o u r  C h a n ce ry  A c t .

As is well known, no court, independent of 
statutory provision, can acquire jurisdiction over non-
resident defendants in personal actions, except by 
service of process within its territorial jurisdiction or 
by voluntary appearance.

N oble v. Union R iv er  Logging R . i?., 147 U.
S., 165, 173.

M exican Central R ailw ay Co. v. Pinkney, 
149 U. S., 194, 209.

In his work on M odern E quity  Practice, at section 
18 6, M r. B each  states the rule thus: “ Substituted 
service by publication or in any other authorized form 
may be sufficient to inform parties of the object of 
proceedings taken where property is once brought un-
der the control of the court by seizure or some equiv-
alent act. The law assumes that property is always 
in the possession of its owner in person or by agent; 
and it proceeds upon the theory that its seizure will 
inform him not only that it is taken into the custody 
of the Court, but that he must look to any proceedings 
authorized by law upon such seizure for its condemna-
tion and sale. Such service may also be sufficient in 
cases where the object of the action is to reach and dis 
pose of property in the State or of some interest there-
in by enforcing a contract or a lien respecting t e 
same, or to partition it among different owners, or, 
when the public is a party, to condemn and appropriate 
it for a public purpose. In other words, such service 
may answer in all actions which are substantia y Pft** 
ceedings in  rem. But where the entire object 
action is to determine the personal rights and o ig« 
tions of the defendants, that is, where the suit is me  ̂
in  personam, constructive service in this form upo
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non-resident is ineffectual for any purpose. Process 
from the tribunals of one State cannot run into another 
State and su m m on  parties there domiciled to leave 
its territory and respond to proceedings against them. 
Publication o f  process or notice within the State 
where the tribu n al s its  cannot create any greater ob-
ligation upon th e  non resident to appear. Process 
sent to him ou t of the State alid process published 
within it are e q u a lly  unavailing in proceedings to es-
tablish his p erson a l liability.”

Has this rule been altered by our Chancery act ?
The 18th section  o f  this act (Rev., p. 106) provides 

“that in case o f  a bill filed against any defendant against 
whom a subpoena or other process to appear shall 
issue, and such defendant shall not cause his appear-
ance to be en tered  in such suit, as according to the 
practice o f  said Court the same ought to be entered, 
in case such p rocess  has been duly served, and it shall 
be made to appear, by affidavit or otherwise, to the 
satisfaction o f  th e  Chancellor that such defendant is
out of the State o r  cannot, upon due inquiry, be found 
therein, o r  that h e conceals himself within this State, 
every such d e fen d a n t shall be deemed and taken t o  be
an absent defendant, and thereupon the Chancellor may, 
by order, direct such absent defendant to appear, 
plead, answer or demur to the complainant’s bill at a 
certain day therein to be named ; * *' * and in 
case such absent defendant shall not appear, plead, 
ansnei oi demur within the time so limited, * * * 
t ^Chancellor may order and direct that the complain- 
!nts ill be taken as confessed against such absent de- 

ant so failing to plead, answer or demur, or the Chan- 
ceormay, at bis discretion, order the complainant to 

| uce documents, depositions, exhibits or other evi- 
jnee to substantiate and prove the allegations in the 
01] ' 01.  ̂ e Chancellor may examine the complainant 

a or affirmation touching or concerning the alle- 
m ? ns m ^1G anc* thereupon such decree shall be 

m eit iei case as the Chancellor shall think equit-
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able and just, and that the provisions of this section 
shall apply to petitions and bills for divorce.”

The nineteenth section provides “  that any defend-
ant upon whom such notice is served as herein directed, I 
shall be bound by the decree in such cause as if lie : 
were served with process within this State ”  * * *. j 

These two sections, with slight alterations irama- ; 
terial to the questions in this case, were re-enacted by 
the Legislature in 1893 (Pamphlet Laws, 1893, p. 199). j 

W here in these sections is to be found authority for 
making an order of publication in a proceeding in per- \ 
sonam  f  The order o f publication here provided for is 
to be followed by a decree p ro  eonfesso, which itself is 
to be followed by a final decree of such character as 
the defendant’s confession or the com plainant’s proofs 
may warrant, and this decree is to bind the defendant 
“  as if he were served with process within the State.
It is plain, therefore, that an order of publication is 
only authorized in those cases where the Court can 
proceed to interlocutory and final decree. Now while 
this can be done in a proceeding in  fern for the reasons 
stated by Mr. Beach as above, nothing is better settled 
than that it cannot be done, and cannot be authoriz 
to be done in an action in  personam .

22 A m . Ac E ng. E nc. o f  Law , p. 140.
Cooley on Cons. L im .,p . 186.
P en n oyer  v. N eff, 95 IT. S ., 714.
F reem an  v. A ld erson , 119 U. b ., 18 ■

And this was the situation when the Chancer) ac 
was revised by the Legislature in 1874, for the 0 
teenth Amendment had then become a part o 
Constitution o f the United States ; and when the , 
and 19th sections of the Chancery act weie re ®nac 
in 1893, the true meaning of the Fourteent ra® 
ment in this respect had been authoritative y 
know to all men by the decisions in Pennoye 
and F reem an  v. A lderson . _ ,)at

I submit, in view o f these considerations, ^
the Legislature intended to authorize was an o
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publication in p r o ce e d in g ^  ^at=m se which they
had a right to authorizeAin proceedings in  personam , 
which they had no power to authorize. And this con-
struction is strengthened, I think, by the clause at the 
end of Section 18 extending , its provisions to actions 
for divorce. T h is would seem to be superfluous if the 
clause at the beginning of the section embraces all 
manner of actions. •

SE C O N D .

But if  the s ta tu te  w as in ten d ed  t o  a u -
thorize such an  o rd e r , th e  C o u rt  w as s t i l l  
without pow er to  m ak e  it , b eca u se  in  th a t  
view the statute w as c o n t r a r y  t o  th e  F ed -
eral Constitution.

That no Legislature can authorize a court to 
pronounce judgment against a non-resident in 
a personal action who is not served with 
process within its territorial jurisdiction, and 
who does not voluntary appear, was expressly decided 
in Pennoyer v. N eff and Freem an  v. A ld er son [supra). 
In the former case it was declared that a judgment 
of that charactar recovered in the State of Oregon, 
under a statute expressly authorizing it, was “  without 
any validity.”  In the latter case the same was de-
clared with respect to a judgment recovered in the 
State of Texas.

In Eliot v. M cCorm ick, 144 Mass., 1 0 , Morton, C. 
J-, said : “  The Fourteenth Amendment to the Consti-
tution of the United States provides that £ no State 
shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United 
States ; nor shall any State deprive any person of life, 
liberty or property without due process of law .’ The 
Supreme Court of the United States has held in recent 
decisions that, under this provision, it is not competent
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for a State court to render a judgment in  penonam 
against a person who is not a resident of the State 
who does not appear in the suit, and who is not served 
personally with process within the State. It is held 
that, where property o f a non-resident defendant is 
found within the State, the State court may attach it 
on the writ, and may proceed to a judgment so far as 
to apply the property to the d eb t; but if there is no 
appearance of the defendant, and no personal service 
on him, a judgment rendered against him personally is 
void, and has no effect beyond the property attached, 
and no suit can be maintained on such judgment, 
either in the same or in any other court.”

In Needham  v. Thayer, 147 Mass., 536, the Court 
said , “  The question o f the validity of a judgment ren-
dered by a court of this State against a defendant, 
who was not a resident of the State, and who was not 
served personally with process within the State, was 
considered in E lio t  v. M cC orm ick , 144 Mass., 10,10 

1ST. E. Rep., 705. In that case this Court, following 
the decisions in the Supreme Court o f the United 
States, held that such judgment contravened the four-
teenth article of the amendments of the Constitution 
of the United States, and was invalid, and would be 
reversed upon a writ o f error. The case at bar pre 
sents the question whether, in a suit in this State upon 
such a judgment, the defendant may show, by plea 
and proof, that it is invalid. The recent cases in the 
Supreme Court of the United States go upon the 
ground that a judgment in  personam  against a per-
son who is not a resident o f the State, w h o  has not 
been personally served -with process, and who has not 
appeared, is wholly void, and that no suit can be 
maintained on it, either in the same or in any other 
Court, 95 U. E , 714-73& ; 119 U. S„ 185. The 
Court has no jurisdiction, and its judgment has no 
force either in the State in which it was rendered or 
in any other State. This being so, the judgment can-
not be enforced by a suit upon i t ; and the non-resi 
dent cannot be deprived o f the right to show by pie3.
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and proof, if such suit is brought, that the judgment 
is void, without an abridgement o f his privileges and 
immunities, to protect which was the object of the 
fourteenth article of amendment. To compel him to 
resort to our courts bv a writ o f error, in which he 
must file a bond if he would obtain a stay o f execution, 
is to impose a burden upon him, and thus to abridge 
his privileges and immunities. It has been held in 
many cases that a domestic judgment cannot be 
impeached by plea and proof in a suit brought upon it, 
because the proper remedy is a writ of error, 105 
Mass., 26, and cases cited. But while a State may 
make laws binding its own citizens, requiring them to 
resort to a writ o f error, it cannot so bind citizens of 
other States. The case o f M cC orm ick  v. F isk e , 138 
Mass., 379, seems opposed to our views. But in that 
case the question of the effect of the Fourteenth 
Amendment was not raised or suggested to the Court, 
and therefore is not considered.”

It follows as, o f course, that if a Court cannot obtain 
jurisdiction by publication to make a decree against a 
non-resident, any such publication and any order d i-
recting it are null and void, as is also any statute which 
purports to authorize them, or either o f them.

; Under our statute the order of publication, the pub-
lication itself, the decree p ro  confesso and the final de-
cree are all inseparable parts of one system, and must 

¡stand or fall together. W ho can say that the Legisla- 
I ure would have authorized an order of publication re- 
MUinng the defendant to appear at a day named with-
out giving authority to the Court and without having 

I ® power to give it to make its order respected ?
| n 22 Am. & Eng. of Law, page 140, it is said: 
L  be considered settled that any statute which 
• IV1 a Method of service so as to authorize a

Pugmcntw 'personam against a party not actually
lot n°r aPPearing, is violative o f that provision 
person f°1DStitution ^bat no State shall deprive any 
loflaw ° jk ’ .bberty or property without due process,
I ’ and wil1 not, therefore, be upheld.”



T H I R D .

T h e  v a lid ity  o f  su ch  an  ord er and of a 
s ta tu te  a u th o r iz in g  i t  ca n  properly be 
ch a lle n g e d  o n  a  m o t io n  to  set the order 
aside.

This was expressly held by Chancellor Halsted in a 
similar case in G ifford  v. Thorn , 3 Hal. Ch., 90,97. He 
said : “ I f  the case be such that the Court cannot give 
relief for want of jurisdiction over either the person or 
the subject-matter, the jurisdiction may be objected to 
in anv stage of the proceedings; indeed, the Court 
would take judicial notice of it and refuse any decree; 
it would not make a decree which it had no power to

enforce.”  . p i  I
On a similar motion, in B rya n  v. University Tub.

Co. o f  N . Y ., 112 H. Y ., 382, 388, the Court of Ap-
peals said: “ The Court can give no relief, and the 
impropriety o f issuing an order which, if it leads a 1 

judgment, ‘ would operate on nothing in the State ana 
be regarded by nobody out of it,’ becomes apparen - 
It offends every principle by which the juris 1C I 
a Court can be vindicated, and should not e a o

to stand. qqj. the
In Von Hesse V. M ackaye, 8 H. A . Supp., > 

syllabus is as fo llow s : “ An objection by a n01j ! 
dent to the jurisdiction of the Court may bt laisei 
motion to vacate the order of publication.

In  B e n tljf  v. London , dee., Corjp., 44  F e • P*»
(Circuit Court, S. D „  Hew York), a motion w 
to set aside the service made upon a f° [elgn . P g 
tion under the Hew Y ork Statute. 16 m 
resisted, and the Court, in sustaining i ,
“ I f the plaintiff could not have obtai1" e^aVpJ any 
ment in the State Court which wou ^use 
validity whatever when called m question ^
of want of jurisdiction, what reason is ieie
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ing to the defendant the right to challenge the juris-
diction at the threshold of the controversy.’ ’

In Brooks v. D unn, in the Circuit Court of West
Tennessee, 51 Fed. Rep., 138 (1892), a similar motion 
was made, and the Court in sustaining it said: JNo
objection is made to the form in which defendants pre-
sent this question for adjudication, and indeed such 
objection could not successfully be made, as it seems 
to be now well settled by all the later cases that at law 
it is quite immaterial w hether this defence be made by 
motion to set aside the return of the officer, or to quash 
the return, or to dismiss the suit for want of jurisdic-
tion of the Court over the parties, or by special plea 
of answer, or by  plea in abatement.

F O U R T H .

Nor, I  submit, a re  a n y  o f  th e  reason s 
given in the able  o p in io n  o f  th e  learned. 
Vice-Chancellor "su fficien t to  su sta in  th é  
order in question.

(a.) He says first : “ The joinder of non-resident di-
rectors, charged to be jointly liable with the resident 
directors, and the exhaustion of all statutory power of 
bringing the non residents into court by service or 
publication is I think necessary as^Q the foundation of 
any decree for joint liability against the resident di-
rectors, even if no final decree can be made against 
the non-residents under the decree p ro  confesso ex-
pressly authorized by the statute. ’ ’

This, I submit, is beside the point. It may be ad-
mitted that the non-resident directors were properly 
named as defendants in the bill o f complaint, and that 
the complainant was bound “  to exhaust all the statu-
tory power”  o f bringing them into court. And the 
question will still remain, had not the complainant
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done this when his subpoena ad respondendum  was re-
turned into Court unserved.

{b.) Next, the Vice-Chancellor cites the opinion of 
Vice-Chancellor Van Fleet in M u tu al L ife  Ins. Co. v. 
P in n er , 16 Stew., 52, and declares I hat he is bound by 
it, and that if the question were res nova, and the 
present bill were filed against non-residents alone, his 
view would correspond with that of the late Vice- 
Chancellor.

In reply to this I need only point to the fact that 
the case o f M u tu al L ife  In s. Go. v. P inner, is in direct 
and irreconcilable conflict with P en n oyer  v. Neff, and 
F reem an  v. A ld er son. It is doubtless to be accounted 
for upon the theory that the attention of Vice-Chan-
cellor Van Fleet was not called to those cases.

(<?.) Next, the V ice Chancellor says that neither the 
statute nor the order of publication are invalid by 
reason of the 14th amendment.

I have already shown that this is a mistaken view. 
In support of this part of his - opinion the Vice-Chan-
cellor rel ies almost entirely upon what I conceive to be 
a misunderstood passage in the opinion of Mr. Justice 
Brewer in Y ork  v. T exas, 137 U. S., 15, 19. The 
opening words o f that opinion show the Vice Chan-
cellor’s error. They are as follow s: “ It was 
conceded by the District and Supreme Courts”  (of 
Texas) “  that the service upon the defendant in 
St. Louis was a nullity and gave the District Court no 
jurisdiction.”  To understand the significance of these 
words it is only necessary to turn to the state of case 
on page 16, where it is said : “  The defendant being a 
non-resident, a citizen o f St. Louis, Missouri, a notice 
in accordance with the provisions of the statute was 
served upon him personally in that city. No question 
is made but that the service was in. strict conformity 
with the letter o f the statute.”

(d.) Next, the Vice-Chancellor says that the 11th 
amendment reaches only to the protection of prop*
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erty, and can be properly invoked only when the 
record shows that the taking of property is a direct 
issue on the record.

He calls attention to the fact that such taking was 
directly involved in P en n oyer v. N eff, and then pro-
ceeds to discuss the case of Y ork  v. Texas, supra , 
upon which he chiefly relies in support of this doc-
trine.

As to Pennoyer v. N eff. W hile it is true that the 
taking of property was directly involved in this case, 
it is also true that the Court declared not only the writ 
under which it was taken, but also the judgment on 
which the writ was issued to be invalid, thus showing 
that the 14th amendment operated not merely upon 
final process but upon the whole proceeding and from 
the beginning1.

As to 1 ork v . Texas. The learned Vice-Chancellor 
seems to be in fundamental error as to what was decided 
in this case. l ie  says (Case, p. 38, 1. 3 ) :  The Supreme 
Court itself has by its own decisions in Y ork  v. Texas 
mi Kaufman v. Waters “  declared the operation of the 
amendment to be confined to cases where property is 
taken or attempted to be taken by process issued un-
der judgment. ”

As already pointed out, the Court in Y ork  v. Texas 
assumed the exact contrary of this, approving the 

Inewmade necessary by all its former adjudications, 
I. . ' | ’® fourteenth Amendment operated to annul or- 
yna as well as final process and to render nugatory 
I 6 0 ^Proceeding upon which final process was

: it Se ' Kauf m(Mi v. Waters need not be discussed, as
*was a mere affirmance o f Y o r k v .  Texas.
YJ  ^-Chancellor further refers to the decision in

I entry I t W ?  (CaSe’ P ’ 38’ L 26) as holding  that the 
nnti° . e iJudc ment under review in that case “ did 
o f Z ? , tledefendant o f property in the absence 

! courts .TO atthe statutes or decisions o f  the Texas 
iudgm ^  FeVent his b a c k in g  the validity o f  this 

f ~ r w a n t ° f  jurisdiction.”
e Couit held on this point, as I understand
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the opinion, was the opposite o f this. It assumed that 
the judgm ent did deprive the defendant of property, 
and that the Texas statutes and decisions would pre-
vent his attacking the validity o f  this judgment for 
want o f jurisdiction, but held that he was neverthe-
less bound by the judgm ent because he had appeared 

.in  the action, and effectually submitted himself to the 
jurisdistion o f  the Court.

The case was th is : The defendant, upon whom no-
tice was served- in St. Louis, as heretofore stated, 
appeared and filed a plea to the jurisdiction of the 
Court. U nder a peculiar statute in Texas this was held 
by the State Courts to  be a voluntary appearance, 
which gave the D istrict Court jurisdiction over him for 
all the purposes o f  the suit. H e appealed to the Su-
preme Court o f  the U nited States, and there insisted 
that the Texas statute contravened the 14th amend-
ment o f  the Constitution. The question on the appeal 
is thus stated by Mr. Justice Brewer (after setting out 
the Texas statute): “  It  must be conceded that such 
statutes contravene the established rule elsewhere—a 
rule w hich also obtained in Texas at an earlier day, 
to wit, that an appearance which, as expressed, is 
solely to challenge the jurisdiction, is not a general ap-
pearance in the cause, and does not waive the illegality 
o f the service or submit the party to the jurisdiction 
o f  the Court.

“  The difference between the present rule in Texas 
and elsewhere, is simply7 this : Elsewhere the defend-
ant may obtain the judgm ent o f the Court upon the 
sufficiency o f  the service, w ithout submitting himself 
to its jurisdiction. In Texas, by statute, if he asks 
the Court to determ ine any question, even that of ser- 
vice, he submits him self w holly to its jurisdiction. 
Elsewhere, he gets an opinion o f the Court before de-
ciding on his ow n action. In Texas, he takes all the 
risk himself. I f  the service be in fact insufficient, a ̂  
subsequent proceedings, including the formal entry o 
judgm ent, are void ; if  sufficient, they are valid. ® j 
the question is, whether under the Constitution of t e 1
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United States the defendant .has an inviolable right to 
have this question of the sufficiency o f  the service de-
cided in the first instance and a lon e.”

The question was answered in the negative, and the 
case has no value in the present discussion except to 
support the claim of the appellants as to the unconsti-
tutionality o f the N ew  Jersey Statute if it must be 
construed as the Vice-Chancellor construes i t ; and 
their further claim of a right to challenge such a 
Statute every where outside o f Texas on a motion to set 
aside an unconstitutional o rd e r .o f  publication m ade 
thereunder.

We do not rely, as the V ice-C hancellor seems to 
have supposed, on the 14th amendment as the basis o f 
our right to move at this time against the order o f 
publication in question. A ll we rely upon that for  is 
to establish the invalidity o f such order. That being 
established, our New Jersey system o f practice en- 
titlesus, as I have shown, to m ove to  set it aside at 
this or any other stage o f the proceeding.

F IF T H .

Nor is there a n y th in g  in  th e  d o u b t e x -
pressed by the V ic e -C h a n c e llo r  as to  
whether a non-resident b y  b e co m in g  a  d i-
rector in a N ew  J e rse y  co m p a n y , and  
thereby becom ing su b ject to  th e  du ties  and  
liabilities imposed u p on  h im  b y  la w , im -
pliedly consents, so fa r  as re la te s  to  th e  en - 

cement o f those duties and  o b lig a tio n s , 
the provisions o f  N ew  J e rs e y  la w s  a u -

orizing service on  n on -resid en ts  b y  p u b -
lication.

allsnffl6 answers to any such suggestion one is 
len • It is that the Court can no m ore obtain
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jurisdiction bv publication to adjudge that a non-resi-
dent becam e a d irector ”  o f  a N ew  Jersey company 
than it can to adjudge that he defaulted in the per-
form ance o f  his duties as such director.

W ilson  v. Seligm an, 144 U. S., 41 (1892).
W ilson  v. St. L ou is, dec., B y . Go., 18 S. ¥.

R ep., 286 (Sup. C t., Missouri, 1891).

S I X T H .

N o r  is th e r e  a n y th in g  o f  substance in 
th e  n e w  m a tte r  set u p  m  the answers of 
th e  a p p e lle e  to  th e  ap p ellan ts ’ petitions in 
th e  C o u rt  b e lo w .

1 s t ,— Because the order o f publication can only be 
supported by the facts before the Court when it was 
made and upon which it Avas based.

2d .— Because the mere presentation o f claims as 
creditors to  the receiver did not make the appellants 
parties to the original action ; or if it did, this suit is 
not a proceeding in that action by petition or other-
wise, but an independent suit in w hich jurisdiction of 
the defendants must be acquired as it has been attempt-
ed to be by  original process.

See
W ilson  v. St. L ou is, dec., B y . [ Co., 18 S. W.

Rep., 286, 294.

I  su b m it th a t  th e  ord ers  appealed from 
sh o u ld  be  set aside.

Dated N ovem ber 18, 1895.
R . V . LINDABURY
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B ill o f  C om p la in t.

In Ch an c e r y  o f  N ew  Jer se y .
To the Honorable A l ex an d er  T. Mc Gi l l , Chancellor 

of New Jersey7 :

1.—In Chancery complaining shows unto you r H onor 
your orator, A ndrew  Kirkpatrick, o f  the C ity o f  
Newark, County o f Essex, in his capacity o f  R eceiver 
of the Domestic Sew ing Machine Com pany, that the 
Domestic Sewing Machine Com pany was organized 
under the general corporation laws o f  the State .o f  
New Jersey, under and by the name o f  the U nited 
Domestic Sewing Machine Com pany, on the first day 
of April, eighteen hundred and ninety-one, w ith an 
authorized capital stock o f  tw o million dollars, divided 
into twenty thousand shares, o f  the par value o f  one 
hundred dollars each, and that it was stated in the cer-
tificate of organization that the said corporation 
would begin business with one thousand dollars capi-
tal, which was subscribed fo r  by D avid Blake, G eorge 
Blake, John D. Harrison, Caleb B. Knevals and 
Henry A. V. Post, each o f whom  subscribed for  tw o 
shares of the said capital stock ; that the said certifi-
cate of incorporation was duly recorded in the office 
of the Clerk of the County o f Essex, and on the sixth 
ay of April, eighteen hundred and ninety-one, was 

filed in the office o f the Secretary o f  State ; that on 
the third day of April, eighteen hundred and ninety- 
°ae, after said certificate had been executed and 
^gfled by the incorporators respectively, the said 
incorporators held a meeting in the C ity o f  N ew ark, 

^ ere organized themselves into a corporation , 
opted by-laws, elected a Board o f  D irectors, consist- 

J h° Knevals, David Blake,* G eorge Blake,
th f 11 P‘arr ŝon and H enry A . Y . Post, and elected 

e following officers: For President, John  D . Har-
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r is o n ; V ice  President, D avid B la k e ; Secretary, 
G eorge Blake ; Treasurer, Caleb B. Knevals ; and that 
subsequently and on the tw elfth  day o f May, eighteen 
hundred and ninety-one, John Dane, Jr., and Elias G. 
H eller were elected D irectors o f  said corporation ; and 
that all the above nam ed persons continued to be 
D irectors o f  said corporation and to act as such until 
the failure o f  the said corporation, except Elias G. 
H eller, w ho resigned his directorship on the eighteenth 

10 day o f M ay, eighteen hundred and ninety-two.

2-— That on the tw enty-second day of April, eight-
een hundred and ninety-one, the Board of Directors of 
said corporation , with the consent o f the stockholders, 
created out o f  its authorized capital stock of two mil-
lions o f  dollars, preferred stock aggregating five hun-
dred thousand dollars divided into five thousand shares 
o f  the par value o f  one hundred dollars each, and that 
thereafter the authorized capital o f the said company was 
one m illion five hundred thousand dollars of common

Q A
or general stock, and five hundred thousand dollars of 
preferred stock, and that subsequently, but on what 
day your orator is now  unable to state, the name of 
the said corporation was changed from the United Do-
mestic Sew ing M achine Com pany to the Domestic 
Sew ing M achine Com pany by a certificate executed 
fo r  that purpose, w hich certificate your orator is in-
form ed was duly filed as required by law.

3 .— That long prior to  the organization of the said 
30 com pany, and in the year eighteen hundred and sev-

enty-one, or thereabouts, the Domestic Sewing Ma-
chine Com pany was incorporated under the laws of 
the State o f  Ohio, w ith a capital, as your orator is in-
form ed and believes, o f  one million dollars (which 
capital was on the eighteenth day o f May, eighteen 
hundred and ninety-one, increased to one million five 
hundred thousand dollars), having its principal office 
in O hio, in the C ity  o f  Cleveland, in that State, whic 
corporation is hereinafter called the “  Ohio corpora- 

40 t i o n ; ”  that soon after the organization of the sai
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Ohio corporation it became the ow ner o f  a large m an-
ufacturing plant for the manufacture o f sew ing m a-
chines, located in the C ity o f N ew ark, in this State, 
and began the business o f  m anufacturing and selling 
sewing machines in accordance with the original o b -
ject of its incorporation; that in the year eighteen hun-
dred and eighty-one the officers and directors o f said 
Ohio corporation, deeming it more convenient for the 
purpose of their business to do so, organized a co r -
poration under the laws o f the State o f  N ew  Jersey, 
by the name o f the “  Dom estic M anufacturing C om -
pany,”  with a capital stock o f tw o hundred thousand 
dollars, divided into tw o thousand shares o f  the par 
value of one hundred dollars, each, all o f  which, ex -
cepting twenty shares, was issued to  the said Ohio 
corporation, and in consideration thereof the said 
Ohio corporation transferred to the said m anufac-
turing company all its manufacturing plant and m an-
ufacturing assets, tools, m achinery, fixtures and 
materials located in the City o f  N ew ark, and which 
was valued on the books o f the said Ohio corporation, 
at that time, at upwards o f eight hundred thousand 
dollars; and your orator shows that thereby the said 
Ohio corporation divested itself o f  its title to all its 
manufacturing plant, and thereafter ow ned on ly  its 
books of accounts and assets in the various offices of 
the company throughout the United States, and also 
the nineteen hundred and eighty shares o f  the capital 
stock of the manufacturing com pany which had been 
issued to it upon the transfer o f the said m anufactur-
ing plant, and that the said Ohio corporation contin -
ued to own the same, and continued to transact the 
usiness of selling sewing machines until the organiza-

tion of the United Domestic Sewing M achine Com pany 
^ereinbefore mentioned (and hereinafter called the 

New Jersey corporation ” ), in the year eighteen hun- 
dred and ninety-one.

•■—That from the year eighteen hundred and e igh ty - 
°ne to the year eighteen hundred and ninety-one all

10
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the Domestic sewing machines which were manufac-
tured, were manufactured by the Domestic Manufac-
turing Company ; that during that period all the 
Domestic sewing machines which were sold, were sold 
by the said Ohio corporation ; that the said Ohio cor-
poration established agencies, carried on the business 
of distributing, transporting and selling sewing ma-
chines, superintended the agencies, collected the pro-
ceeds of the sales, purchased all the materials used

1 0  by the said Manufacturing Company, and fur-
nished the money with which the Manufacturing 
Company paid its pay-roll, and other expenses incident 
to the manufacture o f said machines ; that while the 
said two corporations were separate legal entities, they 
were engaged in one business, each being supplemental 
to the other, and that the business conducted by them 
was carried on for the benefit of the stockholders of 
the said Ohio corporation.

‘ 5.— That on the twenty-second day of April, eighteen
hundred and ninety-one, the said Ohio corporation 
transferred to the said Domestic Sewing Machine Com-
pany (the Mew Jersey corporation) all the property and 
assets o f the said Ohio corporation which it then 
owned, or to which it was in any way entitled, andin 
consideration thereof the said Mew Jersey corporation 
issued to the said Ohio corporation fifteen thousand 
shares of the capital stock o f the said Mew Jersey cor-
poration, and that thereafter the said Mew Jersey cor-
poration had title to, and possession of, all the said 
tangible property, and actual assets which had formerly 
belonged to the said Ohio corporation, and the said 
Ohio corporation held only the fifteen thousand shares 
of stock of the New Jersey corporation, and had no 
other property o f any character. But your orator 
shows that the said Ohio corporation maintained l 
existence, and that its capital stock was held by 
individual shareholders who held the same prior to 
time when it divested itself of its assets, as above se 
out.

4 0
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6 —That on the twentieth day of May, eighteen hun-
dred and ninety-one, the Board of Directors of the 
said Domestic Sewing Machine Company (the New 
Jersey corporation), resolved that the officers o f the 
company be empowered to issue the preferred 
stock of the company, which had thereto-
fore been created, as is hereinbefore set out, at 
par and accrued interest, as the same might be con-
venient, and that from time to time the officers of the 
said corporation did make sale of and issue shares of 1 0  

the said preferred stock, so that at the time of the 
appointment of your orator as receiver of the said 
corporation, in the year eighteen hundred and ninety- 
three. there were outstanding fourteen hundred and one 
shares of the preferred stock o f the said corporation, 
representing a paid up cash capital of one hundred and 
forty thousand and one hundred dollars, entitled to 
dividends from the net profits of the company at the 
rate of seven per centum per annum, payable quarterly . 
on the first days of May, August, November and 20 
February of each year, said dividends to be cumu-
lative; and the holders thereof were also, after the 
payment of twelve per centum per annum divided on 
the common stock, entitled to share in the surplus 
profits pro rata with the common stock; that the said 
preferred stock was redeemable by the company at 
any time after January first, eighteen hundred and 
ninety-seven, upon sixty days’ notice, upon the pay-
ment in cash of one hundred and ten dollars per share 
with accrued dividends. 30

h —That after the said transfer o f  assets to  the N ew  
Jersey corporation, that corporation continued to  trans-
act the business which had form erly been carried on b y  
the said Ohio corporation, namely, the sale o f sew ing ma-
chines, the collection o f the proceeds thereof, the man-
agement of the agencies and the furnishing o f  cash to the 
Manufacturing Company, substantially in the same man-
ner that the same business had been previously carried 
on ky the Ohio corporation, and that the officers and 40
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directors of the said corporation, from time to time, as 
appears by the books of account of the said corpora-
tion now in the custody of your orator as its receiver, 
made up statements o f the business which had been so 
conducted under their supervision for the purpose of 
ascertaining whether the said corporation was making 
any profits or not.-.

8 .— That at the'end of the ¡first quarter of a year 
j q  after the organization o f the said company, to wit, on 

the thirtieth day of June, eighteen hundred and ninety- 
one, such statement of profits was made up from the 
books of the said company, and that it appeared at 
that time according to the entries in said books that 
there was a surplus o f profits over and above the 
debts and all liabilities of said corporation of seventy- 
four thousand and forty-four dollars and thirty-five 
cents ($74,044.35), and like statements were made up 
each quarter o f a year thereafter until the thirtieth 

^ day of September, eighteen hundred and ninety-two, 
and that the amount o f profits so appearing at the end 
of each quarter, is as follows :

June 30, 1891 . ...............................  $74,044 35
September 30, 1891........................ 33,399 28
December 31, 1891 . . . . .  ...................  19,806 85
March 31, 1892 . . .  ...............................  39>400 96

June 30, 1892...........................................  3>585 50
September 30, 1892 .................. 17,319 18

30 Making a total of profits up to that date $186,556.07. 
That on the quarter day following the last statement 
lastly above mentioned, namely, on December thirty- 

first, eighteen hundred and ninety-two, anot er 
quarterly statement was made up of the sa^  com 
pany’s business from said books of account, an 
by such statement it appeared that the company a 
during the quarter lost the sum of eleven t ousan̂  
tw o hundred and thirty-two dollars and sixtyn , 
cents ($11,232.69). And your orator shows tha 

40 several statements and estimates made by o ce
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the said company from its books, from  and after the 
thirty-first dav of D ecem ber, eighteen hundred and 
ninety-two, showed that the said com pany had lost 
money, and that its only profits from  its organization, 
as appeared by its books o f accounts, were the sums 
hereinabove mentioned.

9 —That the directors of the said Domestic Sewing 
Machine Company (the New Jersey corporation) de-
termined to divide the profits which its books of ac- j q  
count showed that it had made, among its share-
holders, and for this purpose directed the opening of its 
book of account of a new account, which was called 
“ Domestic Sewing Machine Company Dividend 
Account,”  and that from time to time, as herein-
after more fully stated, the directors of the said 
corporation authorized and directed the transfer of 
certain portions of the so-called surplus profits from 
the profit and loss, or surplus account to the 
said Domestic Sewing Machine Company dividend 20 
account, in order that the same might be 
subsequently paid out to the stockholders of the said 
company in the form of dividends. That on the thirty- 
first day of October, eighteen hundred and ninety-one, 
a meeting of the directors of the said corporation was 
held at the office of the company, at which meeting 
there were present the following directors : John 
Dane, Jr., Elias G. Heller, Henry A . Y . Post, Caleb
B. Knevals, David Blake and John D. Harrison ; that 
at the said meeting, as appears by the minute book of 30, 
the said corporation in your orator’ s possession, a reso-
lution was passed, without dissent, by which it was 
voted to transfer $75,000 from the surplus account of 
the said corporation to the said ‘ ‘ Domestic Sewing 
Machine Company Dividend Account,’ ’ and that in pur-
suance of the said resolution the proper entries were 
made in the books of account of the said company, by 
which there was deducted from  the said surplus a<$- 
count the sum of $7 5 ,000, and entered in the said new 
account the sum of $7 5 ,000, and that immediately ¿ q



thereafter the said sum of $75,000 was distributed and 
paid out by the said company to its several share-
holders in proportion to the number of shares held by 
them respectively in the said company on their stock. 
That in like manner a meeting o f the Board of Direc-
tors o f the said company was held at the company’s 
office on the 16th day of February, 1892, at which 
meeting the following directors were present : John
D. Harrison, John Dane, Jr., David Blake, George 

10 Blake, Caleb B. Knevals and Elias G. Heller, and 
that at the said meeting, as appears by the said 
minute book of the said corporation, a resolution 
was passed, without dissent, by which it was voted 
to transfer another sum of $75,000 from the said sur-
plus account to the said “  Domestic Sewing Machine 
Company Dividend A ccount,”  and that in pursuance of 
the said resolution, the proper entries were made in the 
books of account of the said company, by which there 
was deducted from the said surplus account the sum of 

20 $75,000, and entered to the credit of the said dividend 
account a like sum of $75,000. That immediately 
thereafter the said sum of $75,000 was distributed by 
the said corporation among its share holders as a divi-
dend, each receiving such proportion thereof as his 
share holdings o f general stock entitled him to. That 
in like manner, on the 23d day of March, 1892, a meet-
ing of the Board o f Directors o f said company was 
held at the office o f said company, at which meeting 
the following directors were present : John D. Harri- 

30 son, Caleb B. Knevals, John Dane, Jr., David Blake 
and George Blake, and that at such meeting a resolu-
tion was passed, without dissent, by which it was re-
solved, that a sufficient amount be transferred from the 
accrued profits to pay a dividend at the rate of 2 on 
the total common stock of the said company. And 
your orator shows that in pursuance of the said resolu-
tion the sum of $37,500 was thereupon transferred from 
the said surplus account to the said “  Domestic 
Sewing Machine Company Dividend Account,’' by 

¿0  proper entries on the books o f the said corpora-
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tion, and that on or about the first day o f  A pril, 
1892, the said sura o f $37,500 was paid out by 
the said corporation in the form  o f  dividends 
to its several share holders in proportion to 
the number of shares o f  general stock held by  
each in the said corporation. In like manner, on the 
18th day of May, 1892, a m eeting o f  the Board o f 
Directors of said company was held at the com pan y ’ s 
office, at which were present the fo llow in g  directors : 
David Blake, Henry A. V . Post, Caleb B. Knevals, 
John Bane, Jr., and G eorge Blake. That at said 
meeting, as appears by the said minute book, a resolu-
tion was passed, without dissent, by which it was re-
solved that a sufficient amount o f  m oney be trans-
ferred from the accrued profits o f  the said com pany to  
the said dividend account to pay a dividend at the rate 
of 2| per cent, on the com m on stock o f  said com pany, 
and that in pursuance o f such resolution the further 
sum of $37,500 by proper entries made in the books o f  
account of the said com pany was deducted from  the 
said surplus account, and entered to the credit o f  the 
said dividend account, and that on the first day o f  Ju ly  
thereafter, the said sum o f $37,500 was paid out by  
the said company to its stockholders as a dividend 
upon the general stock held by them in proportion to 
the number of shares held by them respectively. That 
in like manner a meeting o f the Board o f  D irectors o f 
said company was held at the office o f  the com pany on 

e 29th day of September, 1892, at which m eeting 
were were present the follow ing directors : H enry A . 
R] i °Ŝ  Knevals, David Blake and G eorge

 ̂ e, that the said meeting as appears by the minute 
of the said corporation, in your orator ’ s pos- 

session, a resolution was passed without dissent, by 
C Î  WaS vote(* that a dividend o f  2 per cent. 

30 iso q 6 ^ro^ s ^ie quarter ending Septem ber 
coin > ^ec âfec  ̂ on the com m on stock  o f  the 

pany. Ihat in pursuance o f the said resolution
on thm k was transferred by proper entries

ooks of account from  the said surplus ac-
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count to the said dividend account, and was immedi-
ately thereafter paid out to the several shareholders of 
the said com pany as a dividend on the common stock 
o f  the said corporation. A nd your orator shows that 
b y  virtue o f  the said resolutions o f the said Board of 
D irectors, and o f their action in pursuance thereof and 
subsequent thereto respectively, the said corporation 
paid out to the holders o f  the common or general 
stock o f  the said corporation as dividends and surplus 

10 from  the business o f  the said company the sum of 
$255,000, and that, in addition thereto, the said corpo-
ration during the period above mentioned declared div-
idends upon the preferred stock o f  the said company, 
aggregating the sum o f  $13,154.07, which was likewise 
paid to the said holders o f  shares o f the preferred 
stock o f  the said corporation , in proportion to the 
num ber o f  shares held by them, and that the members 
o f  the Board o f  D irectors above named, jointly and sev-
erally, voted at meetings o f  the said Board to declare 

2o the sa^  dividends to the general and preferred stock-
holders, and you r orator shows that it does not appear 
b y  the minute book o f  the said corporation in his pos-
session, that any o f the said directors at any of the said 
m eetings voted against any o f  the said resolutions to 
declare dividends on either the general or preferred 
stock, and he charges the truth to be that none of the 
said directors did ever vote at any o f the said meetings j 
against any o f the said resoulutions, but that they 
all voted  in favor thereof at any meeting at which they 

30 w ere respectively present ; that it does not appear by 
the said minutes that any o f  the said directors who 
were absent from  any o f  the said meetings, ever caused 
their dissent to the passage o f  any o f said resolutions 
to  be entered on the minutes o f  the said corporation; 
or  that any o f  them ever caused any copy of such dis-
sent to be published in some public newspaper as 
required by law, nor in fact did any of them do so, 
and he further charges that by reason of the premises, 
each and all o f  the said directors must be held to have

40
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voted in favor of the said resolutions to declare the 
said dividends, as hereinabove set out.

10.—That it appears by the books o f account o f the 
said company, as hereinabove stated, that on the thir-
tieth day of June, eighteen hundred and ninety-one, 
there was a surplus of profits in the business o f  the said 
company amounting to seventy-four thousand and forty - 
four dollars and thirty-five cents, and that on the 30th 
day of September, 1891, there was a like surplus profit 
of $33,399.23, making a total for the said tw o quarters 
of $107,443.58; that out o f this sum there was paid 
to the general stockholders o f said N ew Jersey corpor-
ation on the first day o f O ctober, 1891, the sum o f 
$75,000, and likewise a dividend to the preferred 
stockholders o f the said N ew  Jersey corpora -
tion, aggregrating $53.91 ; that there was then, 
on the 1st day of O ctober, 1891, a balance o f 
profit, as appeared by the books o f  the said 
company, of $32,389.67 ; that on the 31st day o f D ecem -
ber, 1891, as appearsby the said books o f  account, there 
was an addition to the surplus or profits o f  the said 
company of the sum o f $19,806.85, m aking on that 
date a surplus of profits o f $52,196.52. That in the 
month of January, as is hereinbefore set out, a dividend 
of $75,000 was paid to the general stockholders o f  rec-
ord of the said N. J. corporation, and a dividend o f  
$722.91, to the preferred shareholders o f  said N . J. 
corporation ; and that this dividend exceeded the pro-
fits of the said company, shown on its books o f  a c -
count at that time, by the sum o f $23,526.39. A nd 
your orator shows that all the dividends paid by the 
said N. J. corporation to its general stockholders, and 
to the holders of its preferred stock, were thereafter 
paid out of the capital o f the said com pany, and not 
out of the profits; and that, as appears by the books 
o account of the said com pany, from  the organization
th ^ . Sâ  comPany dow n to the 3rd day o f M ay, 1893, 

e irectors of the said com pany paid out in divi- 
en s, in excess of its profits, as the same were shown
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by  its books, the sum o f $92,826.69. And your orator 
appends to this his bill o f  com plaint, a statement of 
such profits and dividends (marked “  Schedule A ” ), 
which he prays m ay be taken as part o f this his bill of 
com plaint.

That-while it appears by the said books of 
account o f  the said N . J. corporation that there 
was an over paym ent o f  dividends amounting to 

I «  $92,826.69, yet, as a matter o f fact, as your 
orator is inform ed and believes, the over payment 
o f dividends above the actual profits applicable to 
dividends was very much larger than the sum last 
above named. That you r orator is informed and be-
lieves it to be true, and charges the truth to be, that 
the method o f ascertaining the amount o f  profits made 
by the said corporation was im proper and illegal. That, 
am ong other things, the said corporation had the title 
to a leasehold interest originally for the term of twenty 

2q  years, in the building known as the Domestic Building, 
situate on the southwest corner o f Broadway and 14th 
street, in the C ity o f N ew  Y ork , which leasehold in-
terest expired on the 1st day o f  November, 1891. That 
at the time o f the organization o f the said corporation, 
the said leasehold interest was acquired by assignment 
from  the said Ohio corporation, and that at that time 
the same was considered by it o f  no value whatever, 
and was not entered upon the books o f the said Ohio 
corporation, or upon the books o f the said N. J. corpo- 

2q  ration as an asset. That as a matter o f fact the said 
leasehold interest was never a valuable asset of the said 
corporation, but, on the contrary thereof, was a great 
drawback and encum brance upon it by reason of the 
fact that the com pany was obliged to expend on said 
building for rent and maintenance the sum of $25,000 
a year or thereabouts'm ore than it received therefrom j 
that in the month o f  M ay or June, 1891, arrangements 
were made between the said com pany and the owners 
o f  the said building, for  a renewal o f the said lease for 
an additional term o f  tw enty years, and that thereupon,
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without any change in the said building, or in the situ-
ation of the said property, or in the expenses for 
rent and maintenance, by the action o f  the Board 
of Directors of the said com pany, the leasehold was 
valued at $125,000, and that the same was entered upon 
the books of the com pany as that value, and that 
thereafter and until the 1st day o f O ctober, 1892, the 
said leasehold was carried as an asset at $125,000. 
That on the 1st day o f O ctober, 1892, when the ques-
tion of paying dividends was pending, the valuation o f 
the said leasehold interest was by resolution o f  the said 
Board increased to $150,000, and that it was carried 
as an asset at $150,000 from  that time dow n to the 
date of the failure of the said com pany, as hereinafter 
stated ; and your orator shows that the said leasehold 
interest was never a valuable asset o f  the said com pany; 
that it had no cash value whatever, and that there 
never was a time from the date o f  the organization o f 
the said company, to the date o f its failure, when the 
same could have been sold for anything. That in like 
manner the said corporation owned certain patents 
and claimed to own certain exclusive rights, the value 
of which your orator is unable to state. That at the 
time of the organization o f the said com pany, on the 
1st day of April, 1891, the same were not carried as a 
valuable asset on its books o f account, and do not ap -
pear in the statement o f its assets and liabilities, or on 
its balance sheet made up at that time. That on or 
a out the 30th day o f June, 1891, the said patents and 
exc usive rights were entered upon the books o f the 
said company at a valuation o f  $164,157.66, although, 
a* your orator shows, there had been no additions to, 

c anges in the same from  the time the said com pany 
as organized, and that they were carried on the 

untillu ĉcount the said com pany at that amount 
tionofth rst da^ January, 1892, when the valua- 
from th ? saine was, by resolution o f  said Board, raised 
which elastnamed sum to the sum o f $250,000, at 
the .*Ìmourd same were carried on the books o f  

company as an asset until the failure o f  the
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said com pany in 1893. A n d  you r orator shows that 
while the said patents and exclusive rights probably 
have some value, a large part o f  the amount at which 
they were originally carried on the books of the said 
com pany, and the w hole o f the increase therefrom up 
to $250,000 was false and fictitious, and that the values 
o f  the said D om estic Building and of the said patents 
and exclusive rights were increased, as hereinbefore 
stated, for the sole purpose o f  making it to appear by 

10 the books o f  the said com pany that large profits had 
been made by the said com pany in the prosecution of 
its business, as hereinafter mentioned ; that the said 
com pany failed to  charge up against its net earnings or 
profits large items o f  expenses o f  conducting the said 
business and carrying on the com pany’s affairs; that 
during the quarter ending June 30th, 1891, the said 
corporation  expended the sum o f $1,825 for improve-
ments on the said D om estic Building, which was in 
reality an expense o f  the said com pany, but which was 

20 charged on the books o f the company to the, 
account o f  “  Patents and Exclusive Eights,” and 
thereafter carried on said books of the company 
as an asset o f  the co m p a n y ; that in like 
manner, during the same quarter, the said com-
pany lost by  fire, at its wood-work factory, 
the sum o f $3,158.50, which loss was credited to the 
w oodw ork  departm ent o f  the said corporation, and 
charged to the account o f  Patents and Exclusive 
E ights, and so carried as an asset o f the corporation; 

30 that during the quarter ending Dec. 31st, 1891, the fol-
low ing items w ere charged to the account of Patents 
and Exclusive E ights, nam ely : Cost of experimenting 
at N ew ark, $2,000 ; w ork  done on loopers at factory, 
$3,350 ; allow ance m ade on sales o f loopers, $2,596.50; 
allowances m ade on sales o f  button-hole attachments, 
$828 ; expenses in obtain ing re-possession of machines 
sold and on lease account, $229; difference between debits 
and credits, w hich should have gone to surplus, $48.60 
m aking a tota l sum o f $9,052.18, which items were ex- 

40 penses o f  the said business and were carried on t e



15

books of the said com pany as assets ; that during the 
quarter ending March 31st, 1892, the Dom estic M fg.
Co. Stock Account is charged and P rofit and Loss A c -
count credited arbitrarily  with $25,000, so that the 
profits of the said com pany were apparently aug-
mented by that sum, whereas, as a m atter o f  fact, no 
such profits were made. That it appears b y  the said 
books that the profits have been unduly and unlaw fully 
augmented at the end o f each quarter between June 
30th, 1891 and June 30th, 1892, by including in the 10 
credit to Merchandise A ccount for the previous quar-
ter shipments made during the ensuing quarter, and 
that the amount of such augmentations during the 
said five quarters aggregate the sum o f $28,654.08; 
that among the other items o f assets carried on 
the books of the said com pany are the fo l -
lowing : Sewing machines loaned out and on 
trial, and given away $781.13; expenses o f  experim ent- 
ing on new machines and new parts o f  machines 
$1,301.99 ; loss on the conduct o f the fashion depart- 20 
ment, $876.07 ; amount expended during the last 
quarter of 1892, or the first quarter o f  1893, for ex -
penses for the exhibit o f the said com pany at the 
World s Fair, at Chicago, $1,866.80 ; expenses o f  D a-
vid Blake, Vice-President o f the com pany, in m aking 
sale of the preferred stock o f the com pany, $16,000 ; 
and that in addition thereto the said com pany retained 
among its assets (shown by its books) certain accounts 
against certain of its customers -aggregating upwards 
of $300,000, which were know n to  the said B oard o f  30 

irectors to be uncollectible, and exceeding by $100,- 
t e amount of such uncollectible accounts carried 

i s suspense account. A nd your orator shows that 
eac an all of the apparent increases o f  values o f  the 
^  .j0 ,^ e sa^  corporation as above set out, and each 

a t e entries in its books o f account above men- 
Un d T \ r remade bJ  the said Board o f D irectors, and 
full t direction and supervision, and with their 
mpnfi«0^!6 ^e’ an<̂  were ma(ie for the purpose o f  aug- 

S e apparent profits o f  the business done by  40
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the said corporation , to  the end that it"might appear 
by the books o f the said com pany that sufficient profits 
had been made to justify  the declaration of the said 
dividends, but your orator shows that in fact the same 
were false and fictitious and were known bv the mem-
bers o f  the said Board to be so, and that the same 
could not law fully  be m ade the basis o f dividends, or 
justify the said Board in m aking any division of the 
assets o f  said com pany am ong its shareholders.

^ 12.— That on the 31st day o f May, 1893, David
Blake, then the Y .-P rest. o f the said N. J. corpora-
tion, filed his com plaint in this Honorable Court, al-
leging, am ong other things, that the said corporation 
had becom e insolvent, and had ceased to transact its 
ordinary business fo r  want o f funds with which to 
carry on the same, and praying that the business of 
tha said com pany should be wound up, and a receiver 
appointed for that purpose, and that such proceedings 
were had in the said suit, that on the 2nd day of June, 
1893, your orator was appointed receiver of the said 
corporation, with the powers given to receivers of in-
solvent corporations b y  the statute in such case made 
and provided ; that your orator qualified as such re-
ceiver, and from  thence has been, and is now, in pos-
session o f all the assets o f the said corporation. And 
your orator shows that the said corporation is hope-
lessly insolvent, and that it will not be possible by any 
means know n to your orator to realize from its assets 
a sufficient sum to pay its debts or any considerable 

' portion thereof.

13.— That by the laws o f the State o f N. J., it is not 
law ful fo r  the directors o f  any manufacturing corpora-
tion o f this State to  declare any dividends except from 
surplus or net profits arising from  the business of sue 
corporation, nor to divide, withdraw, or in any wa\ 
pay to  the stockholders o f  said corporation, or any 
o f  them, any part o f  the capital stock of sai 
corporation , or to  reduce the said capital stoe 

40 except in the manner provided by law, or with t 0
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consent of the Legislature 5 and. that in ease any o f  tin g 
Directors of the said corporation shall violate any o f 
the provisions o f  the law in that behalf, such D irectors 
under whose administration the same m ay happen, . 
shall in their individual and private capacities jo in tly  
and severally be liable at any time within the period o f  
six years after the payment o f such dividend to the 
said corporation, and to the creditors thereof in the 
event of its insolvency, to the full am ount o f  the d ivi-
dend paid, or capital stock so divided, withdrawn, paid jq  
out, or reduced, w ith legal interest. A n d  your orator 
charges that the person s hereinbefore named as the d i-
rectors of the said corporation did, during the time 
that they were so severally directors thereof, declare 
dividends in excess o f  the profits made by the said cor-
poration in its business, and did pay out o f  the capital 

i of the said com pany the large amounts o f  m oney here-
inbefore set out as dividends, and that the said persons, 
so named as directors are join tly  and severally liable 
to your orator, as receiver o f the said corporation, for  « a  
the amount so paid out and withdrawn from  the capi-
tal of the said corporation by them, and that the 
amount of m oney so paid out and withdraw n by  them 
should be ascertained b y  the decree o f this H onorable 
Court, upon an accounting had o f  the various matters 
hereinbefore stated, and that said persons should be di-
rected by such decree to refund to your orator the 
amount so withdrawn and paid out by them  o f the cap-
ital of the said company, or so much thereof as shall be
necessary to pay the creditors o f the said corporation OA 
m full. - ^ 30

Wherefore, inasmuch as your orator is w ithout 
remedy by the strict rules o f com m on law , and can 
°n y have relief in this honorable Court, he prays :

^he sa^  David Blake, G eorge Blake, John 
j  ’ ^ S0n> Caleb B. Knevals, H enry A . V . Post, 
ftülV aûe’ ^  ’ an^ ^ as Ch H eller m ay without oath, 
lar th1FeCt an(  ̂ Per êc  ̂ answer make to  all and singu- 

e premises and each fact above stated, and that '
40
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as fully and particularly as if the same were here 
again repeated, and they thereunto particularly inter-
rogated.

2 . — That an accounting may be had of the assets and 
liabilities o f the Domestic Sewing Machine Company 
organized under the laws o f the State of New Jersey, 
on the 1st day of April, 1891, the date of its organiza-
tion, and also on each day on which dividends were

j q  declared by the directors o f the said corporation, as 
hereinbefore set out.

3. — That it may be ascertained whether the dividends 
which were declared and paid by the said corporation 
were paid out o f the surplus or profits of the said cor-
poration, or whether the same were paid out of the 
capital thereof, and that if paid out of the capital there-
of the amount or amounts of such payment or pay-
ments may be ascertained, and that the said directors, 
who are the defendants to this suit, may be held per-

20  sonally, jointly and severally responsible and liable 
therefor, and may be directed by the decree of this 
Court to pay your orator the amount of their joint and 
several liabilities so ascertained.

4 . — That your orator may have such other and 
further relief as the nature of his case requires, and 
shall be agreeable to equity.

May it please your Honor, the premises considered, 
to grant unto your orator the State’s writ of subpoena,

30 to be directed to the said David Blake, George Blake, 
John D. Harrison, Caleb B. Knevals, Henry A . V. 
Post, John Dane, Jr., and Elias G .  Heller, command-
ing them on a certain day to appear before this Court 
to answer the premises, and each fact above stated, and 
to abide such decree as shall be made against them.

COULT & HOWELL,
Solrs.

J. E. H o w e l l ,
O f Counsel.

40
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Schedule “ A .”
Net earnings and dividends (April 1, ’ 91 to May 3, 1893). 

N et  Ea r n in g s .
1891.

¡June 30 Profits as per Profit & Loss A -C  $74,044 35 
[Sept. 30 “  “  “  “  “  “  “  33,399 23
Dec. 31 “  “  «  “  “  45,227 53

Deduct assets included 25,420 68 19,806 85

1892. 10 
Mch. 31 Profits as per Profit & Loss A -C  39,400 96
June 30 “  “  “  “  “  «  «  2,589 50
Sept. 30 “  “  «  “  “  “  “  17,319 18

186,560 07
Dec. 31 Loss “  “  “  “  “  “  11,232 69

Net earnings Apl. 1-91 to May
3-93, as per face of L e d g e r .. . .  175,327 38

Dividends in excess of earnings...  92,826 698  1_____  20
$268,154 07

D iv id e n d s .
1891.

|0ct. 31 D ivid end  paid on Common Stock
Nov. 6 4 4 U 4 4 Pref’d 4 4

1892.
Jan. 26

[ i i  1  Ä

4 4 4 4 4 4 Common 4 4

Feb. 3 4 4 4 4 4 4 Pref’d 4 4

Api. 1 u 4 4 4 4 Common 4 4

[May 2 4 4 4 4 4 4 Pref’d 4 4

July 1 

Aug. 1 

Oct. 1 

Nov. 1

4 4 4 4 4 4 Common 4 4

u 4 4 4 4 Pref’d 4 4

4 4

4 4

4 4

4 4

4 4

4 4

Common
Pref’d

4 4

4 4

1893.
Feb. 6 

May 3

Ü 4 4 4 4 Pref’d 4 4

¿t 4 4 4 4 Pref’d 4 4

Total dividends declared from Apl.
! - ’91 to May 3 - ’93

75.000 00 
53 91

75.000 00 

722 91
37.500 00 

1,988 03
37.500 00 

2,695 36
30.000 00 

2,624 34

2,693 20 
2,466 32

30

40
$268,154 07
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Order of Publication.

10

20

30

The complainant having filed his bill in the above 
cause and process o f subpoena having been issued and 
returned according to law ; and it being made to ap-
pear b j  affidavit that the defendants George Blake, 
Caleb B. Knevals and Henry A . V . Post reside out of 
the State of Hew Jersey, and that process could not 
be served upon them : •

It is, on this twenty-third day of March, one thous-
and eight hundred and ninety-five, on motion of Coult 
& Howell, solicitors of the complainant, ordered, that 
the said absent defendants do appear, plead, demur, or 
answer to the complainant’s bill on or before the 
twenty-fourth day of May next, or that, in default 
thereof, such decree be made against them as the Chan-
cellor shall think equitable and just.

And it is further ordered, that the notice of this or-
der prescribed by law and the rules of this court, shall, 
within ten days hereafter, be served personally on the 
said absent defendants by a delivery of a copy thereof 
to them or be published within the said ten days in 
The Newark Daily Advertiser, a newspaper printed 
at Newark in this State, for four weeks successively, 
at least once in each week, and in case of such publica-
tion, that a copy thereof be also mailed, within the 
said time, to the said absent defendants, directed to 
their post office address, if the same can be ascertained 
in the manner prescribed by law and the rules of this 
court.

A L E X . T. McGILL, C.
A  true copy,

A l l a n  M c D e rm ott , Clerk.

40
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Petition of Henry A . V . Post for Relief.

To the Honorable A l e x a n d e r  T. Me G i l l , Chancellor 
of the State of New Jersey :

Your petitioner, Henry A . Y . Post, one. of the de-
fendants in the above entitled cause, respectfully shows:

1st. That the bill of complaint in said cause is filed 
against him and others as directors o f the Domestic 
Sewing Machine Company, a corporation o f the State 
of New Jersey, for  the sole purpose of obtaining a de-
cree making said defendants liable to, the complainant 
as receiver o f said corporation for moneys alleged to 
have been im properly and illegally paid out by said 
company under the order of said directors as dividends 
upon the general and preferred stock of said company.

2d. That your petitioner is a resident of Babylon, in 
the County of Suffolk and State of New York, and has 
been a resident o f the State of New York, for more 
than one year last past.

3d. That your petitioner has not been served with a 
subpoena to answer in said cause, but that in lieu 
of said service an order was made against him in said 
cause as an absent defendant, on 'the twenty-third day 
of March last, requiring him to appear, plead, answer 
or demur to the said bill of complaint, on or before 
the twenty-fourth day of May instant, or the said bill 
^ould be taken as confessed against him, notice of 
which order, received by your petitioner through the

nited States mails, is annexed to the affidavit o f your 
petitioner hereto attached.

Your petitioner therefore prays :

Fiust.—That he may be permitted to enter a special 
aPpearance in the above entitled cause for the sole pur-
pose of applying to set aside the said order of publica-

bc o nd .—-That the said order of publication may be 
asi e as legally  and improvidently entered.
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T h i r d .— That all further proceedings in said action 
against him be stayed until the determination of this 
matter.

Dated May 2 1 st, 1895.
R. V. LINDABURY, 

Solicitor for Petitioner.

10
IN  C H A N C E R Y  OF N E W  JERSEY.

Between—
A n d r e w  K i r k p a t r ic k , Receiver, &c.,

. Complainant,

AND

20 H e n r y  A. Y . Po st  and others,
Defendants.

On Bill, &c.

St a t e  o f  N e w  Y o r k , ) .
City and County o f New York, )

H e n r y  A . Y . P o s t , being duly sworn, deposeth and 
saith : •

I am the. Henry A . Y. Post, named as a defendant 
gQ herein and in the printed slip hereto annexed. I resi e 

at Babylon, in the County o f Suffolk, in the State o 
New Y ork, and am engaged in business as a banker 
and railway commission merchant, at No. 45 a 
Street, in the City of N ew York. I have, through t e 
mail received a printed slip, a duplicate of which is 
hereto annexed. Such slip was addressed to me at my 
said office, No. 45 W all street, in the City of & 
York. N o subpoena has been served upon me in t is 
suit nor has any paper or notice of any kind in

40



suit other than the printed slip above specified been 
served upon me or received by me.

H . A . Y . P O S T .
Subscribed and sworn to before me 

a Notary Public for the State o f |
New York, this 20th day o f |
May, 1895. In witness whereof 
I have hereunto set m y hand and | 
affixed my official seal the year | 
and day above written. J

J. C. O ’Conor , IQ
[seal .] N otary Public,

* N. Y . Co.

In  Ch anc er y o f  N e w  Je r s e y .

To George Blake, Caleb B. K nevals and H enry A . 
Y. P ost:

By virtue of an order o f  the Court o f  Chancery o f 
New Jersey, made on the date o f the date hereof, in a 
case wherein Andrew  Kirkpatrick, receiver o f  the D o -
mestic Sewing Machine Company, is com plainant, and 
you and others are defendants, you  are required to ap-
pear, plead, answer or demur to the bill o f  the said com -
plainant on or before the tw enty-fourth day o f M ay 
next, or the said bill will be taken as confessed against 
you.

The said bill is filed for the purpose o f  obtaining a 
decree of the said Court making you  and others d irec-
tors of The Dom estic Sewing Machine Com pany, liable 
to the receiver for moneys alleged in said bill to have 
been improperly and illegally paid out b y  said com -
pany as dividends upon the general and preferred stock 
of the said company, and you are made defendants to 
said bill because it is therein alleged that you  were d i-
rectors of the said com pany at the time the said m oneys 
were so paid out.

Dated March 23,1895.

m 2 7 -4 w W e

Co hl t  & H o w e l l ,
Solicitors o f Com plainant 

765 Broad street, 
N ew ark, N . J.
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Order to Show Cause.

U pon reading and filing the petition of Henrv A. V. 
Post, one o f the defendants in the above entitled cause 
together with the affidavit o f  said H enry A. Y. Post 
thereto annexed,

It is, on this tw enty-second day o f May, A. D. eigh-
teen hundred and ninety-five, ordered :

1st.— That the said H enry A . V . Post have leave to 
enter a special appearance in said cause for the purpose 
o f  applying to set aside the order o f publication made 
therein against him  as an absent defendant on the 
tw enty-th ird  day o f  M arch, eighteen hundred and 
ninety-five.

2d .— That the com plainant show cause before this 
Court; at Chancery Chambers in the City of Jersey City 
on M onday, the third day o f  June next, at ten o’clock 
in the forenoon , w hy the said order of publication 

f $  should not be set aside as illegally and improvidently 
entered, and a copy  o f the petition and of this order 
(w hich m ay be uncertified) shall be served on the solici-
tors o f  the com plainant.

3d .— That all further proceedings in said action 
against the said defendant H enry A . V . Post be stayed 
until the determ ination o f this matter.

ALEX. McGILL.
A  true cop y ,

30 A l l a n  M cD eemoj l t ,
Clerk.

R espectfu lly  ordered,
Jo h n  R . E me e y ,

V ice  Chancellor.

40
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Special Appearance.

A special appearance is hereby entered on behalf o f 
the defendant Henry A . V . Post in the above-entitled 
cause, for the sole purpose o f applying to  set aside the 
order of publication made therein against the said de-
fendant as an absent defendant.

Dated May 22d, 1895.
R. V. Lin d a b u r y ,

Solicitor for the D efendant, 10 
H e n r y  A . V . Po st .

Answer to Petition of H enry A . V . Post 
for Relief.

The answer of Andrew Kirkpatrick, R eceiver o f the 
Domestic Sewing Machine Com pany, to  the petition 
of Henry A. V. Post, one o f the defendants :

l-“ Tim respondent for  answer to the first paragraph 20 
of the said petition admits the filing o f  the bill o f  com -
plaint in this cause, as therein stated, but prays leaye 
r  rê er ¡1  the original bill fo r  the ob ject and purpose 
thereof, and he admits that the said H enry A . V.  P ost 
is now a resident o f the State o f 'N ew  Y ork  ; that he 
was not actually served with a subpoena to  answer in 
fris cause and that an order for publication was made 
pgamst im herein, as is stated in the said petition,

D e Prays leave to refer thereto whenever it m ay be 
| 6CesSary t0 do so for the particulars thereof. 30

L w  ^  respondent, further answering, says, 
IninptvtK 6 Seconc  ̂ day  J une, eighteen hundred and 
tin w  ret ’r e Was aPPointed Receiver o f  the D om es- 

[tion aĈ ne CoraPany, a N ew  Jersey corpora-
t e  mm ° anc* decree ° f  this Court, for
[of the °  w*nd*n£ UP ^ e  business and affairs 
I That li • C° rp0rati011 as an ^ so lven t corporation.
[since thedat°Ce* f i  ^ le sa^  appointm ent and has been

e 0 is appointment engaged in the busi- a q



26

ness of winding up the affairs of the said corporation 
and carrying on its business under the orders and di-
rection of this Court; that on the 9th day of June, 
eighteen hundred and ninety-three, this Court made an 
order requiring all creditors o f the Domestic Sewing 
Machine Company to present their claims against the ( 
said company to this respondent, as its Receiver, with-
in a period of four months from that date, and that in 
pursuance of the notice which this respondent gave ttf !

10 the creditors of the said company of the said order, 
the Garfield National Bank of the City of New York 
filed its claim against the said company, claiming that on 
the fifth day of October, eighteen hundred and ninety- 
three, the said Domestic Sewing Machine Company 
was indebted to it in the sum of twenty-nine thousand 
two hundred and ninety-seven dollars upon certain 
promissory notes attached to the said claim and made 
part thereof ; that so far as this respondent knows the 
said claim has never been withdrawn, and this re-

20 spondent prays leave to refer thereto, the said claim 
being in his possession, for the particulars thereof, 
whenever it shall be necessary so to do.

2.— And this respondent, further answering, says, 
that all the notes so set out in the claim of the Garfield 
National Bank were notes which were discounted by 
the said Bank for the said Sewing Machine Company 
and that the' said Henry A. V . Post, the petitioner, 
herein, was the endorser thereon, and t at 
he has been informed and believes it to be true, t a 
the said Henry A . V . Post endorsed the said notes or 
the accommodation o f the said Sewing Machine om 
pany. That after the appointment of this respon en 
as Receiver of the said corporation, as this respon en 
has been informed and believes, and charges t e r1* 
to be, the said Garfield National Bank took legal p , 
ceedings o f some character, unknown to this resp 
dent, against the said Henry A . V • Post, to compe 
to pay the amount due upon the several notes '

. . h e  had so endorsed, and this respondent furt er
40
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'on information and belief, that the said H enry A . V . 
Post paid to the Garfield N ational Bank the amount o f 
its said claim against the said com pany, and that there-
upon he took from the Garfield N ational Bank an as-
signment to him o f the said claim which the said Bank 
had against the said Sewing Machine Com pany, and 
Chat the said H enry A . Y . Post by virtue o f  the 
¡premises now claims that the said Sew ing Machine 
Company is indebted to him in the amount proved b e -
fore this respondent by, the said Garfield N ational 
[Bank.

. 4—And this respondent, further answering, says, 
that the Domestic Publishing Com pany is a corporation 
of the State of N ew  Jersey, having an issued capital 
stock of one hundred and eighty-one thousand dollars, 
divided into eighteen hundred and ten shares o f the 
par value of one hundred dollars each, and that the 

[.whole of the said stock at th'e tim e o f the 
appointment of this respondent as receiver o f  

[the said Sewing Machine Com pany belonged 
to the said Sewing Machine Com pany. That 
at the time that the said H enry A . Y . Post en-
dorsed the notes held by  the Garfield N ational Bank, 
the same were endorsed by Caleb B. Knevals and 
David Blake, who were directors o f  the said Sewing 
Machine Company, and that at that tim e, or subse-
quently, the said Domestic Sewing M achine Com pany 
I assigned to the said Post, Blake and Knevals, or to  one 
of them, or to some one as trustee for them, one thou-
sand shares of the capital stock o f  the said Dom estic 
Publishing Company, as collateral security fo r  the sev-
eral amounts which the said Sewing M achine C om pany 

[owed to them, or for which they w ere in some w av 
[obligated on behalf of the said com pany, and this re-
spondent says that the said stock o f  the Publishing 
| onrpany is still held for the benefit o f  the said H enry 
L ' ' tlie said David Blake and the said Caleb 
I *  nevals, and that they claim to hold the same as 
I C° êial security as aforesaid, and refuse to deliver
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the same to this respondent until the payment of their! 
respective claims. That in like manner the Second 
N ational Bank o f  Cooperstow n, N ew  York, within the 
time allowed by the said order, made proof to this re-
spondent that the said com pany was indebted to the 
said bank in the sum o f five thousand three hundred 
and thirty-six dollars on tw o  promissory notes which 
were endorsed by the said D avid Blake, Caleb B. Kne- 
vals and H enry A . Y . Post, and that in like manner, 

10 as this respondent is inform ed and believes, and 
charges the truth to  be, the said Henry A. Y. Post 
took up and paid off the said promissory notes and 
took  an assignment o f  the said claim, which 
he now  holds. That subsequently, and on the 
thirty-first day o f M ay, eighteen hundred and ninety- 
three, the said Sew ing M achine Company transferred 
to the said D avid Blake, Caleb B. Knevals and Henry 
A . Y . P ost prom issory notes owned by the said Sew-
ing M achine Com pany, aggregating the sum of forty 

20 thousand eight hundred and thirty-seven dollars and 
seventy-six cents, as collateral security for the amounts 
which they had obligated themselves for on the 
prom issory notes held by the said Second National 
Bank o f Cooperstown and the said Garfield National 
Bank, and that this respondent has in his hands the 
sum o f  one thousand dollars, which was received by 
him from  one o f the said notes made by B. J. McKin-
ney, w hich is held by him to  await some adjudication 
as to whether this respondent or the said endorsers are 

30 entitled thereto.

5 .— A n d  this respondent, further answering, says,
that the said H enry A . Y . P ost is a shareholder in the 
D om estic Sew ing M achine Com pany, and that in te 
year eighteen hundred and ninety-one he was ^  
a director o f  the said C om pany, as is stated in the 
o f com plaint in this cause, and that he has remain a 
director o f  the said Com pany from  that time unti ® 
present. That the charter of the Domestic Sewing ^ 
chine Com pany has not been declared forfeited by
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Honorable Court and that the said H enry A . V . Post at 
this time is a shareholder in and a director o f  the said 
corporation; and this respondent, further answering, 
says: That he is inform ed and believes it to  be true, 
that the said defendant, H enry A . V . Post, is possessed 
of property, real or personal, located within the State 
of New Jersey.

6.—And this respondent further answering says: that 
this cause is one of a series o f  causes depending in this 
and other courts to which this respondent, as receiver 
of the Domestic Sewing Machine Com pany, is a party; 
that all the said litigation, including this cause, is an-
cillary to the original cause in which he was appointed 
receiver for the purpose o f winding up the business and 
affairs of the said insolvent corporation ; that so far as 
the claim filed by the said Garfield N ational Bank, and 
assigned to the said H enry A . Y . Post, as above stated, 
is concerned, this Court has under its control, property 
claimed by the said Henry A . Y . Post, which is being 
administered upon by this Court by its orders and 
decrees made from time to time in the cause in which 
this respondent was appointed receiver as aforesaid.

10

20

.—And this respondent, further answering, says: 
hat the said Henry A . Y . Post, in becom ing a share- 

| 0 fr and director o f . the said corporation, and in 
jn£ a Ĉ m aSainst the said corporation  as a 

creditor thereof, has thereby submitted him self to 
I e jurisdiction of this H onorable Court, and that he 
k ound by all orders and decrees which may be made 30 
y t is Court in relation to the business and affairs 

I e said Sewing Machine Com pany and in relation 
^  he may have therein as a creditor and 

[aavhp0 ^  and *n relation to  any liability which he 
Lrm f-11 6r t0 respondent, as receiver o f  the said 
C ® !  and this respondent prays to be hence
pissed  with his costs.

C O U LT & H O W E L L ,
Solrs. for D eft.

40
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Essex County, ss. :
A n d r e w  K i r k p a t r ic k , being duly sworn, says that 

he is receiver o f  the Dom estic Sewing Machine Com-
pany ; that the matters and things set out in the fore-
goin g  petition are true to the best o f his knowledge, 
inform ation and belief.

A N D R E W  KIRKPATRICK. 
Sworn and subscribed to 

before me this 29th day 
j q  o f May, 1895.

Ch a s . A . D icks on ,
Master in Chancery of N. J.

Opinion.
On motion; to set aside order of publication against 

Henry A . Y . Post and George Blake, absent defend-
ants, as illegally and improvidently entered.

20 Mr. Lindabury for motion.
Mr. J. E. Howell contra.

Eme r y , Y . C . :

The bill 4n this case is filed by the Receiver of an in-
solvent corporation, against seven of the directors of 
the corporation, to establish, by decree of this court, 
their joint and several liability, under section seven of 
the corporation act, for the making and payment of 
dividends out of the capital of the company, and not 

30  from its surplus or net profits, and for an' account o 
the assets and liabilities o f the company, as far as 
necessary to determine whether these payments of iv 
idends were so made. By the terms of this section, ® 
directors under whose administration such paymeo^® 
dividends from surplus or net profits or division o ® 
capital among the stockholders shall happen, are ia 
jointly and severally to the corporation, and  ̂ ecr 
itors thereof, in case o f its dissolution or insolvency, 
to the full amount o f the dividend made or capi 

40 stock divided. Rev. 178, Sec. 7. By the bill, process
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subpoena is prayed against seven o f the directors as d e-
fendants, including George Blake and H enry A . Y . 
Post. Subpoena against all o f  the defendants was 
issued, four of them were served by the sheriff o f  
Essex, and three, George Blake, H enry A . Y . Post 
and Caleb B. Knevals, were returned as non-residents, 
the affidavit o f non-residence showing that Blake re-
sided in North Carolina, and Post and Knevals in H ew  
York. On this affidavit an order o f  publication was 
made on March 23,1895, against the three non-residents 
“ that the said absent defendants do appear, plead, 
demur or answer to the com plainant’ s bill on or before 
the twenty-fourth day o f M ay next, or that, in default 
thereof, such decree be made against them as the Chan-
cellor shall think equitable and just,”  and it was 
further directed that notice o f  the order as prescribed 
by law and the rules, be within ten days served per-
sonally on the absent defendants or be published or 
mailed to them as -directed in the order.

The defendant George Blake, on M ay 22, 1895, tw o 
days before the expiration o f  the time fixed fo r  his ap-
pearance by the order, and too near to  that date to per-
mit of giving the five days notice o f  m otion to discharge 
the order, required by rule 141, filed a petition, setting 
out the filing of the bill and its general ob ject, his 
residence in North Carolina, and that he had not 
been served with a subpoena to answer in the cause, 

t that in lieu thereof, the above order o f  pub- 
lcation had been made, o f which he had received n o-
tice by mail. The petition prayed leave to  enter a 
special appearance in the suit for the sole purpose o f 
&pp ying to set aside the order o f publication, that the 
0 ermight be set aside as illegally and im providently 
en red, and that all further proceedings in the action 
gainst him be stayed until the determ ination o f  the 

a r of his application. On filing the petition, an 
er was made directing (1) that he had leave to enter 

a • j ^  aPPearance for the purpose o f  applying to set 
slmw e or( êr ° f  publication, (2) that the com plainant 

cause why the order should not be set aside as
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illegally and im providently entered, and (3) that all 
further proceedings in said action against him be stayed 
until the determination. A  similar petition was filed 
and similar order made, on the same day and under 
the same circumstances, as to the defendant Post, and 
on M ay 22, 1895, special appearances were entered on 
behalf o f  Post and Blake, for  the sole purpose of apply-
ing to  set aside the orders o f publication made against 
them respectively as absent defendants.

10 The Receiver has filed an answer to the petition of 
Blake, setting out, in addition to the facts stated in 
the bill, that Blake filed with the complainant as Re-
ceiver, his claim as a creditor o f  the company in the 
insolvency proceedings ; that he still is a shareholder 
and d irector o f the com pany and is possessed of a 
large am ount o f  real and personal property in this 
State, and claim ing, that in becom ing a shareholder 
and d irector o f  the corporation, and filing his claim as 
creditor, he has submitted him self to the jurisdic- 

20 tion o f  this Court fo r  the purpose o f all decrees made 
in the original suit in insolvency, or suits ancillary 
thereto brought by the R eceiver for the purpose of 
w inding up its affairs. Substantially similar allega-
tions and claims are made in an answer by the Re-
ceiver to the petition o f  the defendant Post, his claim 
against the corporation being, however, one which he 
holds as assignee o f a cred itor who has proved.

On the petition and answers, the counsel for peti-
tioners m ove to set aside the ord ers : First, because 

30 they are not authorized by  the law of the State. This 
claim  is based on the contention that the statutes o 
the State cannot be construed to authorize orders o 
publication in suits w here the bill is founded on a 
purely personal demand, upon which this Court has no 
jurisdiction to make a decree in the suit unless the e 
fendant is served within the jurisdiction or \oluntariy 
appears. Second , because the Fourteenth Amen
ment to  the Federal Constitution provides that no 
State shall deprive any person o f property wi ® 

40 due process o f  law, and the order violates t is p
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10

[vision of the Federal Constitution as construed by 
[the United States Supreme Court, and is therefore 
[ illegal. This assertion o f an alleged right under the 
[Federal Constitution was not made in the petition or 
[on the record, but is raised at the hearing.

The motion to set aside the order o f  publication must 
| be denied, upon the fo llow ing grounds :
; Fi r s t — The order for publication was issued under 

[ the express au th ority  o f the statute, Rev. 106, par. 18,
I amended March 10, 1893, Chap. 114, P . L. 199, sec. 1.
I This statute, so far as relates to the character o f  the 
I suit in which publication m ight be m ade against an. ab-
sent defendant, was the same as the Chancery act o f 
I February 29, 1820, Rev. L. 702, par. 2, and confers 
I the power k‘ In case o f ay bill filed against any defend- 
jant or defendants, & c .” — without any lim itation as to  
[the character o f the bill. This was an enlargem ent o f  
Ithe power conferred by the original Chancery act o f 
■1799, Pet. Laws, 430, par. 16, w hich extended on ly  
I to cases where “  any person shall file a bill against a 
■defendant or defendants residing within the State in 
¡which it shall be proper or necessary to join  other d e -
pendant or defendants residing out o f  this State, 
¡whether in the United States or any other C ountry ”  
«fcc.—The present bill, it will be perceived, com es 
within the scope o f the act o f 1799. F or the Receiver 

¡was entitled, under the seventh section, to  insist upon 
P  Joint liability o f the directors implicated, and for  this 
¡purpose a joinder of all such directors in the bill was 
proper. The joinder of non-resident directors charged 30 

jointly liable with the resident directors, and the 
| austion of all the statutory pow er o f bringing the 
pon residents into Court by service or publication, is, 
i .\ > necessary, as the foundation o f  any decree 

ftf J lability against the resident directors, even
lresid° +na ^ecree can be made against the non- 
I jzej ^underthe decree pro confesso expressly author-
ILowU t  ? sUtute- In M adox  v. Johnson, ZAtk., 406, 
is whT W]1Gkesa7 s : “  The general rule o f  the Court 

re a ebt is joint and several, the plaintiff must 40

20
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bring each o f  the debtors before the Court, because 
they are entitled to the assistance of each other for 
taking the accou n t.”

1 D an . Ch. P ra c . 3rd A m . Ed ., 264.
G ifford  v. Thorn , 3 H alst. Ch., 90, 94 (Hal- 

sted Ch., 1848).

That the terms o f  the present statute extend to cases 
where the bill prays a decree in  personam  against a 

10 non-resident on a personal demand, as to which the 
Court o f Equity has pow er to adjudicate against a resi-
dent, is settled in this Court by the decision of Vice- 
Chancellor V an  Fleet in the M utual L ife Insurance 
Company v. P in n er , 16 Stew ., 5-2 (1887). In this case 
an on -residen t defendant applied to set aside a decree 
for deficiency which had been rendered against him in 
a foreclosure suit on notice given to him under this 
statute. The V ice-C hancellor denied this upon the 
ground (pp. 57, 58) that every independent government 

20 had the right to declare by  what means parties to suits 
should be brought before its tribunals, that the method 
o f  notice to resident or non-resident was a “ subject 
over which the law -m aking power of each govern-
m ent had supreme con tro l,”  and therefore a decree 
against a non-resident, pronounced under the notice 
prescribed by statute, was in all respects as valid and 
effectual for  all local purposes, as a decree made 
against a defendant brought into court by per-
sonal service o f  process. Chancellor Halstead in 

30 H oyt v. Thorn , 3 Halst. Ch., 9, 15, said that 
the statute o f 1820 could only apply 1° “ 08565 
in w hich the Court has jurisdiction of the sub-
ject m atter o f the suit” , and set aside an order of pu 
lication against a sole defendant living in New Yor - 
This was a bill filed to set aside an assignment o a® 
interest in a decedent’s estate, made in this State, an 
to  recover the m oney received by the defendant uner 
the assignment. This case appears to have 
argued as if  on application to  proceed to decree in 

40 cause (see argum ent o f  counsel, p. 13, and opinion)
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{H), and thus to get in advance the opinion o f  the Court 
as to what it had the right to decree, if  the defendant 

[did not appear. But, if treated as a construction o f  
[the statute, adding by construction words lim iting the 
[express terms of the act, it must yield to  the later de-
rision of Yice Chancellor V an Fleet and the cases cited 
[by him on which he relied.
K If the question of construction were res nova , and the 
present bill was filed against non-residents alone, m y 
own view would coincide with that o f  the late V ice - 10 
[Chancellor. The rule lim iting by  construction the 
words of a statute sometimes applies in cases where the 
[construction of the statute is not clear, but cannot be 
adopted where the language o f  the statute is clear, and 
where the statute, as enacted, is within the authority 
pf the legislature. That the clear language o f  the act 
should be followed was the rule o f  construction ap-
plied in the Court of Appeals in chancery on a similar 
[question in Drummond v. D rum m ond , E. L. R ., 2 Oh. 
p#-> 32 (1866). The Court o f A ppeal here held that the 20 
rule of Court authorizing the Court to order service o f a 
lopy of a bill on a defendant “  in any suit ”  out o f the 
I jurisdiction, and which rule had, by  statute, the effect 
fcf an act of Parliament, could not be restricted to 
luits relating to land, stock or shares in England, as 
provided by previous acts o f Parliament. Lord W est- 
p ry ’s decision in Cookney v. Anderson, 1 D e G. J. & 
f -,66 Eng. 0h.} 365, limiting the operation o f the 
P  e to the cases mentioned in the previous statutes 
Was ®veiruled. Lindley, J ., says, in re A n g lo  A f r i -  30 
m  Steamship Company, 32 Ch. D iv ., 348, 351, that 

question of service out o f  the jurisdiction depends 
P  e statutes or rules having the force  o f  a statute.
I is to be noted also that since the decision o f Ch.
|T.S 6 ’ ,^e legislature has, by several acts, expressed 

ntion and policy of making non-residents and 
Ifount  ̂ CorPora^ons parties by publication to suits
law 6 on Pei sonal demands recoverable in com m on 1«  courts. '

| Act of March 3,1853, Ker. 477, par. 5, allows pub- 40
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lication against non-residents, heirs and devisees of a 
testator or intestate in a suit by. a creditor on contract 
and on default o f  appearance, the entry of a judgment 
for the debt and dam ages without proof of lands 
descended. See Par. 3 and 6. R ev ., p. 193, sec. 88, 
& c., provides for publication against foreign corpora-
tions not served with summons.

A ct  1878, P . L. 141, Suppl. Rev. 813, par. 30, pro-
vides for  publication against non-resident defendants 

10 where the cause o f action arose in this State, and is 
one denom inated local. This would reach to all local 
actions founded on a personal demand or cause of 
action.

A ct  1895, M arch 20, Chap. 201, provides for publi-
cation against non-residents or foreign corporations, 
etc., who ow n or control property in this State, where 
the cause of action arose in this State and the plaintiff 
resides in this State.

The legislative intention evidenced by these later 
20 acts negatives the idea that in any of the acts upon this 

subject it was intended to leave to the courts the power 
to lim it their express language by constructive addi-
tions, confining their operation to the cases where the 
court m ight make final decree or judgment. It was 
not intended, I think, that the question of the power 
to enter the ultimate decree or judgment should enter 
into the question o f  the right to give notice of the suit 
to  a non-resident, or that this question of jurisdiction 
should be settled on a m otion to discharge the order of 

30 publication. The com plainant is entitled to have the 
question o f jurisdiction settled by a final decree.

Sec o n d .— N either the statute nor the order of publi-
cation are invalid b y  reason o f the fourteenth amen - 
m ent o f the Constitution o f  the United States, pro-
viding that “  no State shall deprive any person of life» 
liberty or property without due process of law.

This provision, by  its language, reaches only to 
protection o f  property , and can be properly invo ! 

40 on ly  where the record shows that the taking of proper J
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is a direct issue on the record. Such taking was directly 
involved in Pennoyer v. ^/eff, 95 U. S., 714 (1877), the 
leading case upon the application o f the amendment to 
judicial proceedings in the State courts. H ere a ju d g -
ment was obtained in Oregon upon a personal m oney 
demand against a non-resident, and the judgm ent was 
rendered upon publication o f notice to  the non-resi-
dent pursuant to the Oregon statutes. The defendant 
in the action did not appear, judgm ent b y  default was 
entered and an execution issued thereon, and the pur-
chaser at the Sheriff’s sale under the execution entered 
into possession of the lands sold. The defendant in 
the Oregon suit brought ejectm ent for the lands in the 
Circuit Court of the United States against the pur-
chaser, who set up the title under the O regon ju dg-
ment and execution. The Supreme Court (F ield , J ., 
p. 733) held that the property was taken w ithout due 
process of law upon the ground, that in a suit involv-
ing merely a determination o f personal liability, the 
defendant must be brought within the jurisdiction o f 
the court by service o f process, within the State, or 
by his voluntary appearance. The judgm ent here was 
attacked as being rendered without due process o f  law, 
and so in all the other cases in the Supreme Court 
following this case, and relied on by counsel, final 
judgments had been rendered, and either by force  o f 
the judgment itself or o f the proceedings under it, 
property had been taken and the question whether it 
was taken without due process o f  law  was directly  
involved in the right set up either by the plaintiff Or 
defendant. '<

The courts of the State cannot, in the absence o f an 
authoritative -decision o f the Supreme Court o f  the 

nited States, construe this provision o f the fourteenth 
amendment as bringing within its scope the form s o f 
procedure in State Courts prior to  the rendition o f 
jn gment, and which are adopted by the State fo r  the 
purpose of acquiring or attempting to acquire, juris- 
lction over non-residents. T o  construe it to  apply to  
use orms of procedure, which m ay or m ay not

10
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result in a final judgm ent against a non-resident, and 
the taking o f  his property , w ould, it seems to me, be 
an unwarranted extension o f its provisions. The 
Supreme Court itself has, by  its own decisions in York 
v. Texas, 137 U. S., 15 (1890), and Kauffman v. Wat-
ters, 138 U. S., 285 (1891), declared the operation of 
the am endm ent to be confined to cases where property 
is taken or attempted to be taken, by process issued 
under judgm ent, and that the benefit o f its protection 

10 cannot be claimed against statutes o f  a State, which 
m erely regulate procedure in cases prior to the final 
judgm ent. In the first case service in a suit brought 
in a Texas district court was made in St. Louis on a 
non-resident defendant. This defendant so served 
filed a special plea to  the jurisdiction. Texas statutes 
provided that on such lim ited appearance, if the 
judgm ent was against the defendant, the appearance 
should be considered voluntary for all purposes. The 
D istrict Court o f the State decided against the 

20 defendant on the plea to  the jurisdiction, and the de-
fendant, relying solely on this plea, the District Court 
gave final judgm ent against defendant. On appeal to 
the Supreme Court o f the State this judgment was

30

affirmed, and on w rit o f error from  the U. S. Supreme 
Court to the State Supreme Court the judgment was 
also affirmed, the U. S. Supreme Court holding that 
the entry o f this judgm ent did not deprive the defend-
ant o f property, in the absence o f  proof that the statutes 
or decisions o f  the Texas Courts would prevent his at-
tacking the validity o f this judgm ent for want of juris-
diction. Mr. Justice Brewer, delivering the opinion of 
the Court, says on the point now in question, p. 20, 
“ But the mere entry o f a judgm ent for money whic 
is void fo r  want o f proper service, touches neither per 
son n or property. It  is on ly  when process is issu 
thereon, or the judgm ent is sought to be enforced, t a 
liberty or property is in present danger. If at t a
tim e o f  im m ediate attack, protection is afforded, the

40
substantial guarantee o f  the amendment is preserve > 
and there is no just cause o f  complaint. The State



39

full power over remedies and procedure in its own. 
Courts, and can make any order it pleases in respect 
thereto, provided, that substance o f right is secured 
without unreasonable burden to the parties and liti-
gants.”  , }  >

If the non-resident defendant in the present case 
should fail to appear, and final decree should be eventu-
ally entered against him, then, or perhaps not until the 
attempt to enforce the decree by process against his 
property, the question o f his right to protection under 
the fourteenth amendment may properly arise, but I 
cannot hold that it has risen by virtue o f m aking the 
order of publication for the purpose o f acquiring juris-
diction of the non-resident defendant and allow ing 
him to come in to defend if he wishes. E lio t  v. M c-
Cormick, 144 Mass., 10, and N eedham  v. T hayer , 147 
Mass., 536, hold that judgments which are invalid, 
within the rule laid dow n by the United States Su-
preme Court in Pennoyer v. N eff, can no longer be 
held valid in the State courts since the Fourteenth 
Amendment. The question o f the application o f  the 
amendment and of the decision in P en n oyer  v. N eff  
was not raised or considered by Y ice  Chancellor Y an  
Fleet in Mutual Insurance Company v. P in n e r , supra, 
nor have I referred to any decision in this State 
which rules upon the question. But the general rule, 
that a judgment or decree, void fo r  want o f  jurisdic-
tion appearing on the record, may be set aside on d i-
rect application or ignored in collateral proceedings, is 
recognized in this State, both at law and in equity.

Munday v. Vail, 5 Vroom, 218.
The Consolidated E lectric ¡Storage Co. v. The 

Atlantic Trust Co., 5 D ick . Ch., 93.

In view of the character o f the bill in this cause, as 
led against residents and non-residents claim ed to be 

jointly and severally liable, and o f  the character o f the 
ecree which is prescribed by the statute to  be entered 

^ en notice is given, as directed by the order, it seems 
Cear ^hatthe order cannot be held to  deprive the non-
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residents o f any property in violation of the Four-
teenth Amendment.

Under the view I take of the case, it is not necessary 
to decide the question whether the non-resident de-
fendant, by becoming a director in the .IN. J. Company, 
and thereby having become subject to the duties and 
liabilities of a director, especially imposed upon him by 
the act of incorporation of the company, has impliedly 
consented, so far as relates to the enforement of these 

1 0  duties and obligations, to the provisions of the New 
Jersey laws authorizing service on non-residents by 
publication. I therefore express no opinion on this 
point.

The application to set aside the order of publication 
must be denied and the rule to show cause discharged 
with costs.

20

Order Discharging Rule to Show Cause.
The order of this Court bearing date on the twenty-

second day of May, eighteen hundred and ninety:five, 
requiring the complainant to show cause why the 
order for publication made herein against the defend-
ant, Henry A . Y . Post, should not be set aside as 
illegally and improvidently entered, having been duly 
served as directed in and by the said order, and the 

30 said complainant having filed his answer to the peti-
tion of the said Henry A . Y . Post, and the said mat-
ter having come on to be heard in the presence of 
Y . Lindabury, of counsel with the petitioner, Henry 
A . Y . Post, and o f J. E. Howell, of counsel with the 
complainant, and the Court being of opinion thatt e 
prayer of the said petition should not be granted ,

It is thereupon on this seventeenth day of un®> 
eighteen hundred and ninety-five, ordered and deer 
that the said order to show cause be and the sam̂  

4 q  hereby is discharged with costs, and that the stay 0
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proceedings therein contained be and the same hereby 

is vacated.
Respectfully advised,

A LE X . T. M cGILL.
C.

John R. E m e r y ,
Vice Chancellor.

A  true Copy,
A l l an  McD e r mo t t ,

Clerk. 10

Appeal.
The defendant Henry A . Y . Post, under the special 

appearance heretofore entered in this cause, hereby 
appeals from an order made therein, on the seven-
teenth day of June, eighteen hundred and ninety-five, 
ordering and decreeing that a certain order to  show 20 
cause made in said cause on the tw enty-second day o f 
May, eighteen hundred and ninety-five, on the petition 
of said Henry A. Y . Post be discharged w ith costs, 
and from the whole and every part thereof, to  the 
Court of Errors and Appeals in the last resort in all 
cases.

Dated June 17th, 1895.
R. Y . L IK D A B U R Y ,

Sol’ r fo r , and o f  Counsel 
w ith defendant H e n r y  30 
A . Y . P o s t .

j I conceive there is good cause fo r  appeal in the 
I above stated cause.

R. Y . L IN D A B U R Y ,
O f counsel w ith defend-

ant H e n r y  A . Y . P o s t .

40
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Petition of Appeal.
T o the H onorable the Court o f Error and Appeals in 

the last resort in all cases:

The humble petition o f  H enry A . Y. Post, the ap-
pellant in the above-entitled cause, respectfully shows 
that your petitioner finds himself aggrieved by an 
order made in the Court o f Chancery by his Honor, 
A lexander T . M cG ill, Chancellor o f New Jersey, bear- 

- q  ing date the 17th day o f June, eighteen hundred and 
ninety-five, in a cause wherein Andrew Kirkpatrick 
was com plainant and your petitioner and others were 
defendants, in this respect, to w i t : that the said order 
adjudges and decrees that a certain order to show 
cause, m ade in said cause on the twenty-second day of 
M ay, eighteen hundred and ninety-five, on the petition 
o f  your petitioner, requiring the complainant to show 
cause w hy a certain order o f publication theretofore 
taken in said cause against your petitioner should not 

9ft be set aside, be discharged with costs.
A n d  your petitioner hum bly appeals from the said 

order and from  every part thereof upon the ground 
that the same is erroneous, for that the said order to 
show cause should have been made absolute, with costs 
in favor o f  you r petitioner and against the said com-
plainant ; and, also, fo r  that the said order of publica-
tion is contrary to law  and the practice of said Court 
o f  Chancery ; and also for  that the said order of pu •
lication is contrary to the Fourteenth Amendment or

« a  the Constitution o f  the U nited States.
Y ou r petitioner therefore prays that the sai or 

o f  the Chancellor dated the seventeenth day o un , 
eighteen hundred and ninety-five, and t e s a i o 
o f  publication m ay be in all things
and fo r  nothing h o ld e n ; and thatJ ° " r £ £ honorable 
have such relief in the premises as to this non
Court shall seem meet.

R . Y . L IN D A B U R A ,
Sol’ r. fo r  and of Counsel •

™ 4 U A nriftllilDt*

40
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A n s w e r t o P e t i t i o n o f A p p e a l.

T be a ns w er of t h e a b o v e- n a m e d r e s p o n d e n t t o t h e 

p etiti o n of a p p e al o f t h e a b o v e n a m e d a p p ell a n t:

T hi s r e s p o n d e nt n o t a c k n o w l e d gi n g all o r a n y o f t h e 

matt ers, w hi c h i n t h e s ai d p e ti ti o n o f a p p e al a r e c o n -

t ai ne d, t o b e t r u e, f o r a n s w e r t h e r e t o, n e v e r t h el e s s, 

s ays a n d a d mit s t h at a n o r d e r w a s, o n t h e s e v e n t e e n t h 

d a y of J u n e l a st p a st, m a d e a n d e n t e r e d i n t h e C o u r t 

of C h a nc er y i n t h e c a u s e f o r t h a t p u r p o s e m e n ti o n e d 

i n t he s ai d p etiti o n a s t h e r ei n s t a t e d ; b u t a s t o t h e 

s u bst a nc e a n d f o r m t h e r e of, t hi s r e s p o n d e n t p r a y s t o 

ref er t h e r et o w h e n t h e s a m e s h all b e p r o d u c e d.  A n d 

t his r e s p o n d e nt i s a d vi s e d a n d b eli e v e s t h a t t h e s ai d 

or der i s a g r e e a bl e t o e q ui t y, a n d h e p r a y s t h a t t h e 

s a me m a y b e affi r m e d wi t h c o s t s t o b e a dj u d g e d t o t hi s 

r es po n de nt.

C O U L T &  H O W E L L ,

S ol r s. a n d o f C o u n s el wi t h R e s p o n d e n t.

P etiti o n o f G e o r g e B l a k e f o r R e l i e f  

I N C H A N C E R Y  O F  N E W  J E R S E Y .

Bet wee n —

A n d r e w  K i r k p a t r i c k , R e c ei v e r, & c.,

C o m pl ai n a n t,  0 n Bi u > & c

}■  P e ti t i o n.
A N D

G e o r g e  B l a k e  a n d ot h e r s,

D ef e n d a n t s.

T o t he H o n o r a bl e A l e x a n d e r  T. M c G i l l , C h a n c ell o r, 

of t h e St at e of N e w J e r s e y:

T o ur p etiti o n e r, G e o r g e  B l a k e , o n e o f t h e d ef e n d- 

a n 111  a b o v e e ntitl e d c a u s e, r e s p e ctf ull y s h o w s:

1 0

2 0

3 0

4 0



44

1st.— That the bill o f  com plaint in said cause is filed 
against him  and others as Directors o f the Domestic 
Sew ing M achine Com pany, a corporation of the State 
o f  N ew  Jersey, fo r  the,sole purpose o f obtaining a de-
cree m aking said defendants liable to the complainant 
as receiver o f said corporation fo r  moneys alleged to 
have been im properly and illegally paid out by said 
com pany under the order o f said Directors as dividends 
upon the general and preferred stock o f said company.

^ 2nd.— That you r petitioner is a resident of Greens-
boro  in the State o f  N orth  Carolina, and has been a 
resident o f  the State o f  N orth  Carolina for more than 
one year last past.

3rd.— That you r petitioner has not been served with 
a subpoena to answer in said cause, but that in lieu of 
said service an order was made against him in said 
cause as an absent defendant on the twenty-third day 
o f  M arch last, requiring him to appear, plead, answer 

20 or demur to the said bill o f  com plaint on or before the 
tw enty-fourth  day o f  M ay instant, or the said bill 
would be taken as confessed against him, notice of 
which order, received by  your petitioner through the 
United States mail, is annexed to the affidavit of 
David Blake hereto attached.

Y ou r petitioner therefore prays :
1st.— That he m ay be permitted to enter a special 

appearance in the above-entitled cause for the sole pur- 
30 pose o f  applying to  set aside the said order of publica 

tion.

2nd. — That the said order o f  publication may be set 
aside as illegally and im providently entered.

3rd .— That all further proceedings in said 
against him  be stayed until the termination j 
m atter.

D ated, M ay 21st, 1895.

40
R. Y . LINDABURY, 

Solicitor for petitioner.
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IN  C H A N C E R Y  O F  N E W  J E R S E Y

Between—

Andeewt K i r k p a t r i c k , Receiver, & c., 

Complainant,

AND

On Bill, &c.,
Affidavit.

Geo r g e  B l a k e  and others,

Defendants.
J

Union County, ss.:

David B l a k e , of full age, being duly sworn, on his 
I oath, saith : I am one o f the defendants in the above- 
I entitled cause. George Blake, another o f  said defend-
ants, is my brother. He resides at G reensboro’ , in the 
State of North Carolina, and has resided there fo r  a 
year or more. He is a florist, and has not been in the 
State of New Jersey within the last six m onths, so far 
as I know or have heard, or believe. On the 23rd day o f 
March,1895, there was published in' the N ewark D aily  

j Advertiser,a newspaper published in the C ity o f N ew ark, 
jin t eCounty of Essex, a notice o f  which a copy  cut from  
M W *  *s hereto attached ; said notice is in the suit 
entitled above, and the G eorge Blake therein-nam ed is 
my said brother. I received a letter from  m y brother 

r  ?rJ; a&°5 bating that he had received by mail 
K  C0Py said notice, which he enclosed to me, 
j asked me to l°°k  after the m atter for  him.L 1 D A Y I D  B L A K E .
f W° \ a.nd subscribed before )" day of May> j

A. J . B r u n s o n ,
■Master in Chancery o f  N ew  Jersey.
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I n  Ch a n c e r y , o f  N e w  J e r s e y —
T o  G eorge Blake, Caleb B. Knevals and Henry A. 

Y . P o s t :
B y virtue o f  an order o f  the Court of Chancery of 

N ew  Jersey, made on the day o f the date hereof, in a 
case wherein A ndrew  Kirkpatrick, receiver of the 
D om estic Sew ing M achine Company, is complainant, 
and you and others are defendants, you are required to 
appear, plead, answer or demur to the bill of the said 
com plainant on or before the twenty-fourth day of 
M ay next, or the said bill 

10 against you.
The said bill is filed for 

decree o f  the said Court, £  „
rectors o f the D om estic Sewing Machine Company, 
liable to the receiver for  moneys alleged in said bill to 
have been im properly and illegally paid out by said 
Com pany as dividends upon the general and preferred 
stock o f 'th e  said Com pany, and you are made defend-
ants to said bill because it is therein alleged that you 
were directors o f  the said Company at the time the 
said m oneys were so paid out.

D ated M arch 23, 1895.
20 Co t j l t  & H ow el l ,

Solicitors o f Complainant,
765 Broad street,

m. 27-4.w. W e. Newark, N. J.

will be taken as confessed

the purpose of obtaining a 
making you and others di-

30

Answer to Petition of George Blake for
Relief.

The answer o f A n drew  Kirkpatrick, Receiver, etc., 
com plainant in this cause, to the petition oi 
G eorge Blake, defendant :

1 .— This respondent for  answer to the first par^ raPh 
o f the said petition admits the filing of the bil o co 
plaint in this cause, as therein stated, but Pra^\ 
to  refer thereto fo r  the ob ject and purpose them , 
and he admits that the said George Blake is 
resident o f  the State o f N orth  Carolina, that he 
not served with a subpoena to  answer m 
and that an order fo r  publication was m i  ^  

40 him  herein, as is stated in the said pe i io >
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prays leave to refer thereto whenever it m ay be neces-
sary so to do. ,'J; ,

2. And this respondent,further answering, says, that 
on the second day o f June, eighteen hundred and ninety- 
three, he was appointed R eceiver o f  the D om estic 
Sewing Machine Company,, a-N ew  Jersey corporation, 
by the order and decree o f this H onorable Court, for 
the purpose of winding up the business and 
affairs of the said corporation as an insolvent 
corporation ; that he accepted the said appointm ent, 
and has been, since the date o f his appointment, en-
gaged in the business o f winding up the affairs o f the 
said corporation and in carrying on the business o f  the 
corporation under the orders and direction o f this 
Court; that on the ninth day o f June, eighteen hun-
dred and ninety-three, this Court made an order, re-
quiring all creditors o f the Dom estic Sew ing M achine 
Company to present their claims against the said com -
pany to this respondent, as its Receiver, within a 
period of four months from  that date, and that in pur-
suance to the notice which this respondent gave to the 
creditors of the said com pany o f the said order, the p e-
titioner, George Blake, within the said period o f  four 
months, and while he was yet a resident o t the State 
of New Jersey, filed his claim against the said com -
pany, claiming that on the sixth day o f  O ctober, 
-eighteen hundred and ninety-three, the said D om estic 
Sewing Machine Company was indebted to him in the 
sum of seven thousand eight hundred and tw enty- 
nine dollars and forty-seven cents, besides interest, 
npon certain promissory notes set out in his said claim, 
and that so far as this respondent knows the said claim 
as never been withdrawn ; and this respondent prays 
eave to refer to the said claim in his possession fo r  the 
particulars thereof, whenever it shall be necessary so

th respondent, further answering, says,
h Id Sâ  George Blake is a share-

er in the Domestic Sewing M achine Com -
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pany, and that in the year eighteen hundred and 
ninety-one he was elected a director of the said com-
pany, as stated in the bill o f com plaint in this cause 
and that he has remained a director o f the said com-
pany from  that time until the presen t; that the charter 
o f  the D om estic Sew ing Machine Company has not • 
been declared forfeited  b y  this Honorable Court, and 
that the said G eorge Blake at this time is a shareholder 
and director o f the said corporation, and this respond-

i ó  ent, further answering, says that he is informed, and 
believes it to  be true, that the said defendant, George 
Blake, is possessed o f a large amount o f real and per-
sonal property located within the State o f Hew Jersey

4 . — A n d  this defendant, further answering, says, that 
this cause is one o f  a series o f causes depending in this 
and other courts, in w hich this respondent, as Receiver 
o f  the D om estic Sew ing Macnine Company, is a party; 
that all the litigation, including this cause, is ancillary

go to the original cause in which he was appointed Re-
ceiver for  the purpose o f w inding up the business and 
affairs o f  the said insolvent corporation ; that so far as 
the claim filed b y  the said G eorge Blake, as above 
stated, is concerned, this Court has under its control 
property claim ed by the said G eorge Blake, which is 
being administered upon by tnis Court by its orders 
and decrees made from  time to time.

5. — And this respondent, further answering, says, 
that the said G eorge Blake in becoming a shareholder 
and director o f  the said corporation and in filing a claim 
against the said corporation  as a creditor has thereby 
subm itted him self to  the jurisdiction of this Honorable j 
Court, and that he is bound by  all orders and decrees 
w hich m ay be m ade by  this Court in relation to the 3 
business and affairs o f  the said Sewing Machine Com* j 
pany, and in relation to  any interest he may have I 
therein as a creditor or shareholder and in relation j 
to  any liability which he m ay be under to this re j 
spondent, as R eceiver o f  the said corporation, an I
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this respondent prays to be hence dismissed w ith  his 

costs.
COIJLT & H O W E L L ,

Solicitors fo r  D efts.

Essex County, ss.: ;j Andr ew K ir k p a t r ic k , being duly sw orn, says that 
(he is Receiver of the Dom estic Sew ing M achine 
¡Company, that the matters and things set out in the 10 
foregoing answer are true to the best o f  his know l-
edge, information and belief.

A N D R E W  K IR K P A T R IC K .
Sworn and subscribed to before m e ) 
f  this 28th day of May, 1895. j

Chas  A . D ic k s o n ,
Master in Chancery o f 1ST. J.

In the George Blake case there was a rule to  show  
cause, a special appearance, and order discharging the 
rule to show cause, an appeal, a petition o f  appeal 
and an answer to such petition, all in the same form  
as in the Post case. I  H  <

30
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