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ASSEMBLx'MAN WILLIAM. K,, DICKEY {Chairman.): 
Ladies a.nd gentl~..men. t this a continu.at.ion of the 

public hearing before the Assembly Judiciary Committee 

pursuant to Assembly Resolution. No" 13, authorizing 

this Committee to make a. study of the Proposed Penal 

Cod~. proposed by the Criminal Law Revision Commission .. 

Our first 'witn~!SS this morning is Mr:1 Stephen 

Nagle:r * Director / American Civil Liberties Union of New 

Jersey., 

First, I would like to introduce the members 

of the Judiciary Committee who are present: From Morris 

County, Assemblywoman Ann K.lein, to my right~ to my 

left., Assemblyman David Wallace of Hudson County,. My 

name is William Dickey! Assemblyma.n frcm Camden County, 

Chairman. of the Judiciary Commit.tee .. 

Mr., Nagler, you may proceed .. 

s T E P H E N N A G L E R: Thank you very much, M.r .. 

Chairm?.P.e 

My name is Stephen M. Nagler1 I am Executive 

Director of the American. Civil Liberties Union of New 

Jersey. We are, as I believe you know, a New Jersey 

membership corporation with a.pproximately 8,000 me.mbers 

in the State. Our concern with the Proposed Penal Law 

Revision, as in other public affairs, is with those 

aspects which protect the freedoms protected by the 

Bill of Rights. 

By declining to deal with such major are.as 

of the Criminal La.w as obscenity and capital punishment, 

which of course this Committee i.s dealing with separate~.y, 

ma..ri jua.na and narcotics, the Criminal Law Revision 

Commission has avoid.Eda substantial number of significant 

civil liberties issues'& Many of these issues demand 

review in the near. future, we b~l.ieve" Moreover.• in 

many rPsp~cts the Commission proposal codifies well­

e:stabl.i.sh~d principles long recognized in our la'll.ti.7 ~. 

Ncnetheless, more than sufficient complex issues of 
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personal rights remain than ::::: ·~A"'ill "be ;~~:-~·16 to CS!v.-s:~ 

today.. I, therefor€, as3<. the indulge::1cce of the Cr.;.~1~"11.i ttee 

to permit us to submit a more com:·:;.l-ebs .:;..~·~;:-ilysis of the 

Proposed Penal Law in the near future in printed form 

and to cover only a few of the major issues today~ 

Let me begin by comrnending the Commission on 

its basic purpose of codifying and defining all offenses 

by statute~ As the commission correctly notes! the 

concept of "ignorance of the law is no excusen is not in 

accord with modern requirements of notice and the system 

of uncodified common law .. 

Equally important are provisions of Section 

2C:l-5d'. : which purport to limit the powers of local 

government to enact penal ordinances$ Our State today 

is plagued by a patchwork of local ordinances, variable 

from town to town, corro:nonly uncodified and frequently 

unavailable to the citizen~ Beyond the fact that this is 

a system of semi-secret statutes is the fact of the 

vagueness of dreadfully drawn penal provisions which 

invite abuse and breed disrespect for law, particularly 

among young people.· Parade ordinances, permit solicitation 

measures, curfew ordinances, esoteric landscaping require­

ments and loitering laws are among the worst offendersa 

Unfcr.tunately, under Section 2C :l-5d·\:o.:Q.ly 

the last named of these provisions would clearly be 

eliminated by the penal law re"""Tision. The Section would 

bar ordinances conflicting with the Code or "with any 

policy of .this State expressed by this Codee whether 

that policy be expressed by inclusion of a provision or 

by exclusion of that subject from the Code .. " It is not 

unlikely that the courts would hold that matters not 

intentionally excluded from the Code are not preempted 

because a silent exclusion does not constitute an 

expression of State policy~ 

We would n:;spectfully urge that the Section 

be strengthened accordingl~: il( order to expressly 
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exclu.ae ma.ti:Prs ~1.ot ('221vered by the Code,, 

I tur0 n.('M 11r-:ty briefly to the provisions 

of Ssction 2C:.:1·-12.. J\mong the most fundamental pre­

cepts of oru: BystA111 of ju.stico is the, prosumpticm of 

in.n.ocen~:·'.~ ond th8 ccnc0pt cf the gui.l t of a.n individual 

must bi;:; p:;::-c"J·e.d h~y<~nd a reason.able doubt., 

i:Phe Ccrr:missi~n co1'.:'rect.ly notes the duty of 

-'r:he State t.c TIH?E't this f'tandtird as t.o each element of 

the offense. UnforturF;itely .- the Commission quickly de­

parts frcm this pri_nciple when in subs~ction b(2) it 

proceeds t0 propose the Ax.emption of '' a:r: f def ~nse which 
1 >'1e Codp or anoth(~r statute plainly requires the 

def~ndant to prove by a preponderance of ~vidence., 11 

In a nurober of diff Prent provisions of 

subtitle \1) such a burd9n is explicitly placed on the 

0efend.:;mt.. Thus the Code would require that. ·the fol~ 

lowing defenses be proven by a defendant by a preponder­

~nce of the evidencA. ~ J. .. belief that conduct doAs not 

legally constitute an offense - that's Section 2C~2-4c~ 

2.. termination of complicity by renunciation - Section 

2C: 2-6~ ( 3) ~ 3. efforts by a wihigh mana.gerial agent 11 

to prevent the commission of an offense by a corporation 

Section 2C~2-7c; 4,. entrapment - Section 2C:2-12(6)~ 

5.. abandonment of attempt by renunciation - Section 

2C:5-ld~ a.nd 6 .. abandonment of conspiracy by renuncia­

tion - Section 2C:5-2e. 

We submit that no burden of proof may be placed 

on a defendant in a criminal case without doing havoc 

to the pr~surnption of innocence and the .standard of 

proof '''beyond a rea.sona.b1 e doubt n ~ It should be 

sufficient to requirP the defenda.nt to come forth with 

evidAnce without rPquirin9 that the defendant prove his 

innocenr:e by a high st.andard of proof a.nd .. in fact, the 

st~;;i.nd.~rd of proof by a prey-:C'1nderance of the evid0nce is 

c\ high standard of prcof., 

In too many instances, the Code defines 
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defenses too broadly and th13n l;:tiliz.es affirmative 

defenses to pare the def init:i.ons back to where they 

should have started but in all of these cases with a 

shifted burden of proof~ 

Taking one of the defenses .as an example, 

the defense of en.tra.prnent; the commentary indicates 

correctly tha.t th~, defense of entrapment exists to 

deter improper police conduct~ Wnile the Commission 

.r.ecognizes the need to deter such conduct.. to deter 

such activity on the part of police officers, it 

would weaken the deterrent effect of the defense of 

~~~~,:!('~~~Jnt by shifting the burden of proof(· It is 

entirely possible that police will be more encouraged 

to entrap individuals in certain circumstances if 

they know that the burden will .later be on the defendant 

to prove the entrapment than they will. if the burden 

would be on them.. The commentary acknowledges the 

Code provision would represent a change in New Jersey 

La.w which now places the burden upon the prosecution 

to prove beyond a reasonable doubt that the defendant 

was not entrapped.. The change would be, in our opinion1 

most inadvisable and should not be implemented .. 

The Code would change the current practice 

further with regard to entrapment<; Rather than have 

that issue tried by a jury, as it is now done, -

Section 2C:2-12b - it would have that defense tried 

by a court without a jury. This raises serious question 

as to an· abridgement of the right to a trial by jury in 

what is actually an issue of fact., 

This and other issues with regard to the 

affirmative defenses posited by the prc»posal of the 

Commission we think deserve more careful reflection .. 

Next on my short list of today is Section 

2C:3-7 which deals with the use of force in law 

enforcement., 

I note at the outset that, with the exception 

of subsection c, the primary standard for judging whether 
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the use of force in making or assisting in making an 

arrest is properiis the belief of the actor. Only 

in subsection c is there a spe.cif ication that the 

belief be a reasonable belief and not merely the 

exercise of poor judgment. Although I note in the 

Commentary the opening reference indicates a reason­

able belief and I would suspect - and perhaps the 

Chairman could clarify this matter, as a member of 

the Commission; - perhaps the exclusion of the word 

"reasonable" from other provisions of the Section may 

have been an oversight on the part of the Commission. 

Nonetheless, the exclusion, I think, is a serious one 

from the standpoint of the danger of judicial inter­

pretation. When it comes to the use of deadly force 

particular.lye the deficiency is quite serious. 

The Commission rejected the requirement of 

the Model Penal Code, that a felony actually had been 

committed, in favor of a standard based on the belief 

of the actor using force, using deadly force. Where 

life is at stake, the trust in a momentary beliefs and 

not even a reasonable one at that, is, we submit, a 

rather slender reed on which to rest. 

As to specific crimes, let me pass very 

quickly through some of the provision_s contained in 

the Proposed Penal Code. 
, 

The provision in Section 2C:5-2 with regard 

to conspiracy continues to provide no requirement for 

an overt act. We respectfully submit that that would 

be a mistake and that some overt act should be required 

even in a conspiracy situation. The danger of abuse in 

such situations is a very serious one. And the wide use 

of conspiracy statutes across our country, in circumstances 

where no overt act has occurred and in circumstances in 

which no overt act was even seriously considered, points 

up that abuse quite clearly today .. 

Turning to Section 2C: 29-2 $. the provision 
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regarding resisting arrest -- and I hope I am not going 

too quickly for the Com.~ittee~ rum afraid I am moving 

very, very quickly through a nu..mber of these things, 

largely because there is so much to covere I find it 

very difficult to pace myself at this pointe But the 

provision with regard to resisting arrest - the mere 

fact that the law enforcement officer was acting under 

color of law, under color - in the words of the Commission -

under color of his official authority, we respectfully 

submit is insufficiente The conduct of the officer may 

be for the purpose of harassment or other purpose of 

abuse and yet a citizen - although the conduct of the 

officer may be thoroughly abusive in a given situation, 

although we donut suggest that it is as a matter of 

course or that it commonly is but in certain situations 

it may be abusive and may be purely for purposes of 

harassment or for personal gainu but so long as the 

officer is acting under color of authority resistance 

to arrest, nonetheless, is made punishable by the pro­

visions of the Commissionus proposal. Far preferable, 

we submit, would be a provision which required a lawful 

arrest or at the very least probabl~ cause for arrest 

prior to denominating resisting arrest as a separate 

offense. We ind.eed h2ve question as to whette r 

resisting arrest should be a separate offense as apart 

from acts of assault, acts of disorderly conduct, or 

other acts that disturb the public generallyG 

_Turning to 2C:33-l, the section with regard to 

riot and failure to disperse, - subdivision (2) we feel 

raises particular problemse It deals with coercing official 

action by dJ:_so:tderly conduct.. We think that the standard 

is not sufficient, largely because the disorderly conduct 

subsection, and particularly subsection b tramples 

directly on many areas involving freedom of speech. 

ASSEMBLY.MA.i.~ DICKEY: Would you speak into the 

microphone, please? We can't hear you. 
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MR_.. NAGLER: As I was saying, we think the 

provisions of the disorderly conduct section 1 and 

particularly subsection b of the disorderly conduct 

section: - the disorderly conduct section is the 

section immediately following the section on riot and 

failure to disperse - that particular subsection b 

raises. serious questions involving free speech. 

That subsection provides: "with purpose to 

cause public inconvenience, annoyance or alarm." The· 

latter provision regarding purpose to cause alarm reminds 

me very vaguely of a speech made by a man named Demosthenes 

with :r~ga.rd to warnings that :ie gave to the people of 

Athens in regard to the dangers of Philip of Macedon 

which indeed were designed precisely for the purpose of 

creating alarm among the Athenians and which perhaps -

and I mean this very seriously - under the provisions of 

this subsection might have been punishable~ I believe 

there is no reason to indicate that they would not be. 

Subdivision b makes"unreasonable noise'- which 

I gather would be noise .at an unreasonable hour or 

noise under circumstances which would not be justifiable 

or perhaps a shout in a ballpark would not be unreasonable 

noise but a similar shout on a public street might be. 

Or the addressing of abusive language to any person present 

is a punishable act. Both of these raise serious questions 

with regard to freedom of speech, serious questions with 

regard to the justifiability of the speech in question. 

For exarnple 1 I dare say .Paul Revere might have been guilty 

of unreasonable noise as well as ala.rm as he rode through 

the streets warning of the approach of the British. 

The concept of addressing abusive language to 

any person present also raises separate questions~ The 

Court. has noted on several occasions - most prominently 

in Term.iniello vs. City of Chicago: Cox vs. Louisiana, 

that the purpose of speech may be to provoke anger and 

to stir controversy and debate.. That is an important. part 

of ~ur political process and an important part even 
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occasionally of deliberative processes of the Legisla­

ture" a factor that I think must be t.e:ken into account. 

Further1 with regard to the provision refer­

ring to the use of coarse words, also contained in that 

subsection, co~~se language, I respectfully point out 

to the Committee that the case of State vs. RosenfeLd, 

which was a conviction under the present loud and abusive 

language section of the Law, was yesterday reversed by 

the United States Supreme Court.. And the term 11 abusive 

language" and the term 11 coarse language 10 are notoriously 

vague terms, terms which frequently abridge the right of 

an individual to use language which is in common usage in 

our soci~ty and which, nonetheless~ our law continues to 

regard as criminal, including provisions of the proposal 

of the Commission. 

Turning next to provisions of Section 2C:33-5, 

the provision on public drunkenness, let me only say 

very briefly as to that provision that despite the public 

annoyance characteristic of the provision we continue to 

believe that the concept of public drunkenness should·not 

be dealt with as a criminal offense but should be dealt 

with in other ways by our law.. And punishment of an 

individual who is publicly drunk or constantly drunk is 

not a solution to the ~~ !.'Oblems created by alcoholism 

within our socie~y. I think this is too well recognized 

at this point in our civilization.at this juncture of our 

development to· .deserve too great elaboration today. 

Turning to Section 2C:33-7, the Section 

regarding loitering, loitering continues to be what it 

always was, a crime without a victim, and I am sad to 

see that it remains as one of the few provisions covered 

by the Proposed Penal Code that is in fact a crime 

without a victim. The gravamen rests in the provision 

proposed by the Commission on one who loiters "in a 

manner not usual for law-abiding individuals". I submit 

to the Committee that the provision is vague, that it 
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invites abuse of those who perhaps march to the rhythm 

of a different drummer, who simply by being unusual may 

submit themselves to arrest~ that loitering by definition 

is doing nothing, and that when the law seeks to punish 

individuals who do nothing it commits a ·wrong not only 

against the individual but against the society at large 

and invites abuse of the ordinance and selective enforce­

ment, which I think many law enforcement officials con­

fess is actually the practice with regard to loitering 

ordinances; that such selective enforcement and abuse 

are invited by loitering ordinances as they exist today. 

Turning ~gain . to another crime without a 

victim: we come to Section 2C:34-2, a section dealing 

with prostitution. Again we have a crime without a 

victim, again we have a situation in which the prostitute -

and I must point this out separately, beyond the fact 

that this is a crime without a victim, somehow I canit 

resist noting that the prostitute, under the provision 

of the Proposed Penal Law Revisions, is punished more 

severely than her male accomplice under subdivision e~ 

the prostitute is a disorderly person, the accomplice 

is a petty disorderly person~ yet I would suggest 

equal protection requirements and perhaps_.ultimately, .. _ 

when it secures passage, the sex discrimination provision, 

the sex discrimination constitutional amendment might 

require that equal treatment be accorded to both the man 

and woman in this area. 

I won't cover the provision with regard to 

solicitation in that section, solicitation for sexual 

offenses, because Arthur Warner, last week, on our behalf, 

I believe more than fully described our view in that area. 

Turning briefly to Subtitle. 3, the subtitle 

dealing with sentencing, we think there are several issues 

that create serious problems with regard to that subtitle. 

First, the section dealing with the persistent 

9 



offender.. Habitual offe:r'.d.E::.: statutes o 'rJe f"sel c._=e :::t 

problem because they are pretty commo:·.ly selecti,tely 

·enforced.. The accused who is lo<f:\Jked. ;'.:':il w:..th dLs:'.:avol! I 

perhaps because of his political views or for other 

reason not relevant to a valid social purpose5 may be 

·singled oute Moreover, the Code authorizes an extended 

term without regard to the lapse of time from the time 

of last conviction~ 

The section with regard to professional 

criminals we feel also raises certain questions., A 

professional criminal is one whoo by definition under 

the provision, - is one whose source of income is from 

criminal activitye Aside from various questions that we 

could raise, and I think we will raise at a later date 

in a more complete statement# with regard to classifying 

individuals as professional criminalsu we think there is 

a serious question with regard to the question of the 

addict, narcotics addictu and his classification perhaps 

as a professional criminal under the provisions of the 

Proposed Penal Law. As to the addict, I think many of 

the people who are familiar with the area of narcotics 

rehabilitation recognize that the problem doeac;no"b!Warrant 

prolonged incarceration in penal institutions but rather 

medical treatment and the develonment of innovative 

systems of rehabilitation~ 

We are conce~ned that the vague standard of 

professional criminal, as embodied in the proposed Penal 

Law revi~ion, would sweep under its coverage problems 

involving narcotics addiction which should perhaps not 

be dealt with certainly in this section of the Penal Law 

at all .. 

The provision under Sentencing with regard 

to mental abnormality raises other serious problems, 

we submit. The sex offenders act is presumably abolished; 

in its place, the Code would increase punishment for 

abnormal behavior characterized by "a pattern of 

repetitive or compulsive behavioreu~ I think itus rather 
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unconscionable to increase punishment of an individual 

due primarily to a mental defect .. 

I point out in addition from the commentary 

on page 332, - 11 Transfer from a penal institution to a 

medical one is: of coursef administratively possible." 

I think that quote is not particularly helpful, although 

it points in the right direction, and I would wish that 

it were embodied more in terms of the terminology of the 

Proposed Penal Law Revision. I fear that it is not 

adequately embodied and that the proposal deals harshly 

as criminals with persons who are functioning and who 

are acting on th·~,! basis of some sort of mental abnormality 

who perhaps should be dealt with in other waysc 

This is an extremely complex area and one 

that I believe deserves far more intensive review than 

I am capable of rendering here today and that I hope that 

the Committee will look into further and will seek further 

guidance upon. 

Other questions with regard to multiple offen­

ders. To understand what a multiple offender is, one 

must refer to Section 2C:44-5. This deals with sentencing 

procedures in cases of multiple sentences. For example, 

when a defendant who was previously sent~nced is sub­

sequently sentenced for an offense committed prior to the 

former sentence, or when defendant is sentenced on 

several convictionse I find difficulty seeing anything 

seriously wrong with this section. It does seem to be 

unnecessary~, __ however, since one who is a multiple offender 

is subject to prolonged incarceration by way of con­

secutive sentences. 

Turning very briefly to the section with 

regard to dangerous armed criminals. The fault with 

this section, in our view, lies with the fact that it 

authorizes increased punishment in situations where the 

degree of crime has previously been upgraded and hence 

punishment is increased because the defendant was armed. 
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Very brieflyu what is done in the Penal 

Law Revision is that there is an incr~ase in sentence 

for the very same reason th~t the crime itself was 

elevated •. ·. Bo we have a situation of double punisr..ment, 

increase in sentence for dangerous ai~1ed criminalso 

which have already been sentenced under a higher degree 

of crime than they would have been because they are 

dangerous armed criminals - a double dose, in other 

words, and raises other substantial questions .. 

Last but perhaps not leastu and again 

deserving fuller coverage than I am going to give it to­

day, are the final provisions with regard to administra­

tion of the Code with regard to electronic surveillance. 

THE ACLU continues to stand unequivocally 

opposed to wiretapping as a general form of eavesdropping 

by any governmental agency, for a wide variety of reasons 

or for any reason whatsoever. We rest our policy on 

the specific grounds of the 4th k~endment against - at 

least the principles of the 4th A.~endment against the 

use of general warrants and searches by government 

officials and on the basic right of the citizen to the 

protection of his privacy. 

We hold, with Mro Justice Brandeiso that 

privacy is '0the night -most va;I.ued 'by:~ civilized men" .. 

Wiretap, because it picks up both sides of all conver­

sations of all calls made by or to all persons using 

the telephone under surveillance, by definition con­

stitutes a general search committed not only against the 

person under suspicion but also against countless other 

callers connected with the suspect only remotely or not 

at all~ We think that the Penal Law Proposals, insofar 

as they have substantially adopted the law as it now 

stands, and perhaps rearranged them somewhat, should again 

be reconsidered, and that the use of wiretapping as a 

shorthand device of law enforcement too should be reviewed 

by the Committee quite seriously before the practice is 

continued. 
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I apologize for this rather haphazard 

presentation today. I have tried to cover far too many 

things than· t:he·fortnatawhich I've been able to prepare, 

permits. I again ask your leave to submit a more complete 

written statement which I hope will more intelligently 

than I have today review the many issues that we believe 

touch on individual liberties raised by the Penal Law 

provisions. And in the meantime, I would like to thank 

you for the opportunity to be heard before you today and 

for your patience in listening to me drone on for such 

an extensive period of time. 

ASSEMBLYMAN DICKEY: Thank you, Mr. Nagler. 

How much time will you require to prepare 

your formal written statement to the Committee? 

MR.. NAGLER: It will take severa·1 weeks , Mr. 

Chairman. I would; of course, wish to know if the 

Committee had any suggestions with regard to a time by 

which it would wish to receive a more complete statement. 

ASSEMBLYMAN DICKEY: The Attorney General 

has requested time, as well as another group, so that we 

are hoping to have them in by the end of the summer and 

we would perhaps say Labor Day or thereabouts. Would 

that give you enough time? 

MR. NAGLER: I think it would. I would 

certainly hope so. 

ASSEMBLYMAN DICKEY: We would be very apprecia­

tive to receive your report. 

MR .. NAGLER: Thank you very much. 

ASSEMBLYMAN DICKEY: Now, do any members of 

the Committee wish to ask Mr. Nagler any questions? 

First of all, to my right, Mrs. Klein? 

ASSEMBLYWOMAN KLEIN: Mr. Nagler, I would 

ask you·to please just tell me briefly what was that 

you said in the beginning about local ordinances? Did 

you say that they should not have criminal ordinances, 

locally? I know the part about how vague they are and 

hidden and unknown, but did you say that the State 
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should have jurisdiction over defining crime and not the 

local communities? 

MRo NAGLER: I think we 0 re just about at the 

point where we should say thato that such matters as 

appropriately covered by ordinancesa by penal ordinances, 

should now be covered by State statute. And I don't 

think that the Penal Law Revision quite comes up to 

that point. The language, I think, is rather uncertain. 

Where a policy is expressed either by inclusion or 

exclusion from the Penal Law, municipalities would be 

preempted under the doctrine of State vse Uleskyo which 

deals with state preemption of the power of municipali­

ties to .enact penal ordinances. 

But what happens when there is no specific 

exclusion, when the Penal Law Revision totally fails 

to deal with the subject? Thiso I think, could be 

interpreted as allowing local municipalities to enact 

a variety of penal ordinancese 

Again I suggest this is an extremely serious 

problem. When an individual travels from one municipal­

ity to another, perhaps he 0 s a commercial solicitor, 

perhaps he's a magazine vendor - the magazine vending 

industry, incidentally, is plagued by this sort of thin~~­

they find licensing provisions in some towns and not 

in others~ they find that in one town they must submit 

photographs, fingerprints, and a variety of other things, 

and in other towns they must submit nothing at all. In 

some towns theyRve got to pay a licensing fee perhaps of 

several hundred dollars per solicitor~ in other towns 

there is no licensing fee but merely a requirement to 

register with the police~ in still other towns there is 

no requirement whatsoever. 

The loitering provisions in different towns 

are a patchwork that constitutes an absolute and complete 

mess. 

Parade ordinanceso again are quite similare 
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These ordinances, moreovera are frequently 

commonly not codified, there is simply no codification 

of the ordinances of most municipalities in this State. 

If an individual goes down to City Hall in his town and 

wants to obtain a copy of an ordinance, he frequently 

must pay a fee for copying the ordinance and then, 

more· ·often:~than·~not will receive a xerox copy of a 

newspaper clipping which frequently may be undeciperh-­

able. There is no codification, there is no concept of 

how the ordinance fits into a body of law in that 

municipality, much less into a state patterne So what 

we have is a basic patchwork today which aga~.n I submit 

is an absolute and complete mess~ I would have been 

much happier with the provision in the Penal Law if 

it expressly excluded the power of municipalities to deal 

with penal ordinances. My only reservation is that there 

may be some circumstance that somehow I've not thought of, 

or that we as an organization have not thought of, in 

which there may be some justification for municipalities 

dealing specially with special problems. 

Unfortunately, what municipalities deal with 

as special problems, .:Jvery often., is nothing more than 

a quick response to what they regard as an.instant 

problem which often is approved with a Jiisplay of far 

more heat than light,· .which:·. fa not satisfactory at all 

in terms of enduring lawe So I am just about at the 

point where I would suggest that perhaps the Legislature 

might just wish to take matters into its own hand and 

begin to comprehensively examine the area of penal 

ordinances and begin to enact state statutes. 

ASSEMBLYWOMAN KLEIN: Are you aware or has 

there been any Supreme Court decision this week with 

regard to the use of coarse language and also in regard 

to wiretapping? 

MR .. NAGLER: The loud and obscene language 

decision was just handed down yesterday by the Supreme 
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Court in the case of State vs .. Rosenfeld aris.Dftq:'.in 

Hightstown, and I have not seen the decision yet~ I 0 ve 

seen it rep~rted in this morning~s newspaperse But I 

would suggest that that in conjunction with other 

decisions that have come down from the courts recently 

narrowly limit the ability of l~gislatures across the 

Country to deal with so-called obscene language, 

particularly in tenns of the fact that such language 

is used in what we may characterizea for want of a­

better phrase, as socially redeeming context very often~ 

and, in fact, David Rosenfeld-Os speech waso it was in 

the course of some angry words before a public meeting 

in the +own of Highstown that David Rosenfeld used 

his supposed abusive language. And the term vvcoa:r:se 

words" specifically is even more unclear than the present 

standard. I think what is coarse to one individual may 

be - what is coarse to perhaps a debutante mayo in fact, 

be the conunon language of the truck driver. And 

coarseness certainly seems to me to be an extremely 

vague standards It 0 s a fairly novel standard from my 

experience in terms of the Penal Law's effort to deal 

with this supposed probleme 

ASSEMBLYMAN DICKEY: Any other questions? 

Mr. Keogh-Dwyer, any questions? 

ASSEMBLYMAN KEOGH-DWYER: Yes. Mr. Nagler 8 

in discussing the wiretappingo does your organization 

object to wiretapping,as sucho completely? 

MRe NAGLER: Yeso we doo Mr ... Keogh-Dwyer. 

ASSEMBLYMAN KEOGH-DWYER: Do they consider, 

for instance, that wiretapping might be in the interest 

of the public or for protection of the public or State 

or the national defenseo let 0 s sayo or any other such 

thing? 

MRe NAGLER: There is no question that the 

wiretapping statutes, wherever they 0 ve been enacted, 

have been enacted for the purpose of facilitating the 
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the solution of crime, solution particularly in certain 

categories of crime. We do recognize thate But we 

think that wiretapping, because of its general nature, 

because itts not a specifically aimed kind of device it 

cannot by its nature be specifically aimedo raises 

serious problems. 

To me, wiretapping has always conjured the 

image that George Orwell paints in his book 1984e 

Certainly the ultimate solution to crime is the all­

seeing eye placed judiciously in the individual's home 

and in other areas where people tend to move about freely. 

Yet I think all of us would agree that that sort of thing 

is far too great an invasion of privacy, far too great 

an invasion of the individual's freedom of movement. 

Certainly we will have no more crime if all individuals 

are required to report to such an eye their thoughts, 

their purpbses, their intents. But I think we would all 

agree that the price of that kind of intrusion is far 

too great. As an organization, we believe that wiretapping 

too exacts too great a price and that too frequently it 

is used as a substitute for law enforcement,that although 

less efficient, and efficiency is certainly the standard, -

although less efficient it would involve less of an 

intrusion into the individual's privacy as well as the 

individualis Fourth and First Amendments rights. 

ASSEMBLYMAN KEOGH-DWYER: Is it possible for 

you to draw a line between the invasion of privacy and 

say protection of the public or.for the public good, 

because obviously there are certain informations that 

the government cannot obtain without these wiretappings 

and certainly those who would be suspected certainly know 

what wiretapping is and certainly have made as much pro­

vision as possible for the cancelling out or the discovery 

of such attempt. It seems to me that you must have some 

form of wiretapping either for underworld activity or, as 

I say, for governmental agenciese Certainly the invasion 
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of privacy I, tooa would object to, ~"t:.dh as divol:<'!e 

matters and things of that kindu but it seQffis to :~ae 

that it's pretty hard to wipe out completely or aak 

that the use of wiretapping be eliminateda 

MRe NAGLER: The difficulty of drawing lines 

in this area, Mr~ Keogh-Dwyer, is an extremely great one; 

I recognize that. But we approach the subject with a 

prejudice in favor of personal liberty and the right of 

privacy, ahd .. 'because of the gross nature of wiretapping, 

because of the danger of abuse of wiretappingG Wire­

tapping has in certain instances in the pas~ - not 

in our State perhaps but elsewhere - commonly in private 

circumst~nces, has been used as a basis for blackmail,. 

The abuse of wiretapping, the invitation to abuse that 

wiretapping suggests literally boggles the imagination. 

If there was some way of training a wiretapping device 

to leave out any information that was not expressly 

criminal and expressly within the purpose of the wiretapo. 

certainly the problem would not be that great. But 

I am reminded of - if I may touch on it very briefly - what 

happened in terms of our former Attorney General, our 

former Governor, and other significant officials in 

this State, what happened when the DeCalvacante tapes 

were released in the Federal Court several years agof} 

at least it seems like several years now~ 

There are people in this State~ many ~itizens 

in this State who never again will believe in the honesty 

of many governmental officials whose reputations have 

been absolutely and unjustifiably tarnished by many of 

the comments made on those tapes.,, And this, I think, is 

an inherent kind of abuse of wiretapping as wells And 

here it was in the area of supposed organized crime9 

ASSEMBLYMAN DICKEY: Any other questionse Mr .. 

Keogh-Dwyer? 

ASSEMBLYMAN KEOGH-DWYER: No~ 

ASSEMBLYMAN DICKEY~ Mrs Kline? 
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ASSEMBLYMAN KLEIN: Yes. First of all, Mr. Nagler, 

let me compliment you on the general quality of your 

comments. I realize that you did have a great deal to 

cover but within the limits of your time I thought you 

handled it very well. 

MR. NAGLER: Thank youm 

ASSEMBLYMAN KLEIN: With regard to 2C:l-5, which 

is the provision dealing with preemption of criminal 

jurisdiction or criminal law by the State,· when I first 

heard your comments I though you were objecting to the 

clarity of this section but it seems to me that, in 

answer to Mrs. Klein"s question, you really go considerably 

beyond that and basically want to go into an entirely 

different area and go a good deal further than the section 

goes. Which impression is correct? 

MR. NAGLER: I think both, Mr. Klein. 

ASSEMBLYMAN KLEIN: Well, let Is deal with the 

question of clarity first. 

It seems to me that if you're talking about 

clarity there does seem to be aora·ther: ·def.d.ni te intention 

here that if the statute or prohibitive activity that the 

municipality wants to deal with is contrary to the policy 

of the State that the municipality has no authority to 

deal with it. 

If your objection is simply one of clarity, I 

wonder if you could, in your formal presentation, give us 

a suggestion as to language which might be more clear. 

To me it seems to be fairly clear but I certainly would 

appreciate any sugg.estions you might have in the area of 

clarity. 

MRe NAGLER: Our problem with regard to clarity is 

directly this, that several lawyers with whom I've 

discussed this in preparing my presentation today have 

come to different conclusions_ as to what the subsection 

means. Some have felt that it is entirely possible that 

local penal ordinances might actually be totally excluded 
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by this section~ others have felt th.at this is ::"l<>t fi::.e 

case, that in order for there to be an. ex.t.;lusio!'2 or a 

bar to local ordinances or a preemption to local ordinances 

the~e must be some sort of policy expressedoeither in the 

Code or in the Commentaryu indicating that it was the 

intention of the Legislature not to cover that specific 

subject .. 

Let me point out one exampleu if I maye The 

section on adultery. Here the Commission specifically 

recommends against - and we agreeu by the wayo most 

heartily -- against the criminal adultery provisions 

That suggestion is contained in the Commentary. It 

could be inf erred beyond the Commentary from the fact 

that the Penal Law Revision would be a repealer of the 

existing Penal Codeo including a repealer of the adultery 

provisions. 

In other areaso there might be a question~ What 

if the Commission did not comment? Would the fact that 

the existence of a provision in the old Penal Code and 

its nonexistence in the new Penal Code be an exclusion? 

Are the courts to be guided by the comments of the 

Commission or by the exclusion from the new Penal Code? 

Now, in answer to the second part of the question 

with regard to how it could be clarifiedo it could be 

clarified purely and simply by saying that there may be 

no local penal ordinancese And I think we tend toward 

the view that that should be the route of the Legislature .. 

ASSEMBLYMAN KLEIN: Fine~ Well that 0 of course, 

is really more than the clarification~ 

MRa NAGLER: It certainly ise 

ASSEMBLYMAN KLEIN: In my view the section means, 

I thinko essentially that with certain exceptions and the 

exceptions would be in those areas where the State either 

expressly or by implication has delegated that authority 

to the municipalities. 

And if I may turn my attention to the two examples 
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that you gave in answer to Mrs. Klein°s question - oner 

the licensing of itinerant vendors and the other the 

loitering provision. As far as loitering is concerned 

it would seem to me that a municipality under this 

Section would be prohibited from dealing with the subject 

of loitering since it is already covered by the State Codem 

MR. NAGLER: That's correct. 

ASSEMBLYMAN KLEIN: Insofar as the licensing of 

itinerant vendors is concerned, since there are other 

statutes that permit municipalities, at their discretionu 

to license such vendors, I think that inherent in that 

delegation of authority is also the authority to pass 

ordinances which in some degree have penal sanctions if 
~ 

you violate the ordinance& And to that extent, dealing 

with the question of itinerant vendorso for example, if 

we have - and I know we do hav•, such statutes which say 

that a municipality may license or not certain activities, 

should not the municipality have the right to say, 11Well, 

if you don't get a license you can be fined fifteen or 

twenty-five or fifty dollars"? 

MR. NAGLER: I think the State should have that 

power but I submit that what has arisen, specifically in 

that area, is such a patchwork of ordinances as to 

virtually create chaos because the disparity in these 

ordinances is so great. 

As to the first part of your comment, if I may 

respond to that, the problem seems to be with the first 

sentence of subdivision ( d) 11 Notwi thstanding __ any other 

provision of law, the local governmental units of this 

State may neither enact nor enforce any ordinance con­

flicting" etc. 

ASSEMBLYMAN KLEIN: All right, I get you. 

MR,,, NAGLER: And I would not like at all to see the 

conflict resolved by removing the 11 Notwithstanding any 

other provision of law 18 provision because that would 

certainlye I think, broaden the scope of local ordinances, 
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and I think that scope is already far too broad today0 

But an inherent part.of the vagary is that first clause .. 

ASSEMBLYMAN KLEIN: May I ask you one question in 

one other area and that is dealing with the general subject 

of riot and disorderly conduct, and directing your at­

tention particularly to yoµr comments about excessive 

noise. 

Is your objection theretoa to the question of 

the vagueness? In other wordsa be more specificm If 

right here in the middle-of the State House somebody 

came in .and spewed forth a long stream of loud wordsg 

four-letter words, a constant .harangue that had really 

no intel~igible purpose to ito should there not be some 

penal sanction to prevent that kind of activity? 

MR6 NAGLER: It perhaps might be covered in the 

assault provisions of the Penal Code in terms of 

justifiable assault by a Legislator or a Sergeant-at-Arms 

on the ground of assaulting the sensibilities of a 

Legislator. But, more seriouslyo I think that the 

problem of standards is an extremely serious one, is 

extremely difficult to deal with. I tend to like the 

thought of a flexible standard which the Code suggests 

in terms not ¢f. justif lable noise - I forget the exact 

provision for the moment - here we are, unreasonable 

noise. I think the concept of reasonableness is an 

interesting concept and an interesting approach to the 

problem, albeit a rather unusual ones What is reasonable 

noise in a ball park is certainly not reasonable noise 

in the halls of the Legislature.. But the problem exist• 

that reasonableness is a·standa.rd·that tends to be some­

what vague and tends to be somewhat subject to interpre­

tation. In one case decided by the Supreme Court about 

eight years agou Edwards vs. South Carolina, a group of 

students was arrested on a similar provision, a loud 

and abusive language type of statuteu for a demonstration 

conducted on·: the State House grounds.. And the purpose 
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of that demonstration was specifically to express views, 

to express views in a manner in which they could be 

heard and in a manner in which it was designed to reach 

their intended audience, and the Supreme Court expressly 

declared the statute unconstitutional. 

What is reasonable is something that I think may 

provide a problem of being tooCJopen to interpretation by 

what the Supreme Court has called the moment to moment 

whims of the law enforcement officer. And one person 8 s 

sense of reasonableness under many circumstances may be 

to another totally and completely unreasonable~ So 

J'.'f~asonableness too tends to provide problems of vagueness., 

the same kind of problems, in fact, that the coordinate 

provision of the subsection raises and that is in regard 

to offensiveness. What is offensive to one or coarse to 

one is neither offensive nor coarse to another. And 

a loud free speech demonstration certainly might create 

unreasonable noise by many standards but not by many otherso 

ASSEMBLYMAN KLEIN: I think we perceive what the 

problem is, the question is what is the solution. If you 

have some solution, other than simply to eliminate the 

offense~ we would appreciate it. At least, I would. 

MR. NAGLER: I thinl<l we will deal with that more 

completely in the statement that we submit. 

ASSEMBLYMAN KLEIN: Good. 

MR. NAGLER: My one thought at the moment is in 

Karp vs .. Collins, a three-judge Federal Court dealt with the 

issue, o:fL the loud and abusive language section and did 

provide certain limitations on that section. Rarp, of 

course, was subsequently reversed by the u. S. Supreme 

Court on other grounds, on procedural grounds.. But I 

think some of the suggestions in Rarpu from the three­

judge Federal Court, may ultimately provide guidance 

for the Committee, and I hope to include some of them in 

the more complete statement that we will submits 

ASSEMBLYMAN DICKEY: Any other questions , Mr .. 

Klein? 
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ASSEMBLYMAN KLEIN: Noa Mr., Chairman. 

ASSEMBLYMAN DICKEY: Mr~ Wallace, any questions? 

ASSEMBLYMAN WALLACE: No .. 

ASSEMBLYMAN DICKEY: Mr. Nagler~ on behalf of the 

Cormnittee, I want to thank you very much for appearing 

today. We will look forward to receiving your memoranqum 

concerning the Codee And would you be willing to come 

again if we require a further public hearing to discuss 

your recommendations? 

MRa NAGLER: I would be more than happy to, Mr .. 

Chairman., 

ASSEMBLYMAN DICK~Y: Thank you very much. 

AS,SEMBLYWOMAN KLHIN:: : Mr.. Chairman, may I ask 

another question~ 

ASSEMBLYMAN DICKEY: Oh, yes.. Mrs .. Klein has 

another question .. 

ASSEMBLY'f'iOMAN KLEIN: Mr~ Nagler, in regard to the 

last question about noise and how to deal with it. Con­

sidering, perhaps, the victim as part of this, do you 

think it would be reasonable to have in the Code something 

to the effect of providing that people were unable to 

escape from the abuses. In other words,, if a person can 

walk away from the ~ituation and not hear it, ia it then 

a crime tc;> be uttering this, or is .it 'on&y:-:lf ~:t•Ael· '.j.nh 

f ld:c:~em: ·upon\-.a._ OIJIPti ve audience or a p•r•on in 80ll\e way 

restricted from leaving the ~cene? 

MR. NAGLER: I think that your suggestion may 

provide a· substantial part of the answer, Mrs. Klein. 

I think that the ability of an individual to move away 

from the noise may be --

ASSEMBLYWOMAN KLEIN: Some towns do have ordinances 

against loudspeakers and that sort of thing because, you 

know, you can't escape themu they go down your street and 

you have to hear it. 

MR. NAGLER: I think essentially you can escape 

a loudspeaker and there is some case law to the effect,that 

ordinances forbidding the use of loudspeakers are 
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unconstitutional; many of them have been declared 

unconstitutional, one in the City of Philadelphia 

several years ago wase 

The purpose, in part, of the free speech provision 

is in fact identical with the use of a loudspeaker, the 

purpose being to allow an individual to reach his intended 

audience and to transmit some sort of a messageo commonly 

a political message. And unless an individual can reach 

his intended audience, his right to freedom of speech 

isn~t worth very much. 

ASSEMBLYWOMAN KLEIN: If he cruises through your 

neighborhood and wakes up your baby, he has definitely 

impinged upon your privacy. 

MRe NAGLER: And in fact he may be injuring his 

purpose. 

ASSEMBLYWOMAN KLEIN: That 1 s truem 

MRr NAGLER: His political purpose. But I think 

the ability to escape may not necessarily be attached 

to the use of voice assisting devicess 

ASSEMBLYWOMAN KLEIN: Does your organization have 

any stand on the question of voting for prisoners? In 

Section 2C:51-3 the one proviso against voting is while 

incarcerated, while under sentence. 

MR. NAGLER: Yeso As I recall, that provision is, 

in our view, better than the present law. And, as I 

believe you know, several years ago we filed a suit 

entitled Stephersvs@ Yedmans in which a three-judge Federal 

Court declared unconstitutional the then existing law 

disqualifying ex-prisoners from voting in certain 

categories of offenses. I would suggest that while I 

would be happier, as an organization I think we would be 

happier to see the franchise open even to prisoners, as 

radical a suggestion as that might seem, in all honesty 

I can't suggest to the Committee that the provision, as 

proposed in the section which you've noted, would be 

regarded as unconstitutional by any court. I think 

that restoring a franchise or giving a franchise to 
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prisoners, encouraging them to participate, even while 

in prison~ in the political process may in some ways 

have a rehabilitative effect. And I don 1·t believe that 

exclusion:,.·!. of prisoners from the voting process is 

necessarily an extremely rational one., very rationally 

basedm In fact, one thing which we*'ve noted in the past 

and which many commentator~ on our social scene have 

noted is that the movement to penal reform has been 

slowed by the fact that there exists n6 natural con­

stituency. Aid to hospitals has its constituency~ 

increased aid in various areas of public endeavor~ 

construction of new highways, construction of various 

types of public facilities~ - each has its advocates 

among the public but prisons do not, prisons traditionally 

have nots That kind of constituency is only beginning 

to emerge0 And interestingly enough( I think that giving 

the franchise to prisoners or ex-prisoners certainly 

might give perhaps to Trenton and Rahway Legislators 

a constituency to which they might wish to appeal. I 

mean that, I do mean that seriouslye And I think that 

it might help to spur the movement to penal reform if 

we did extend the franchise to present prisonerse But 

I can°t suggest to the Committee - I think I would be 

deceiving the Corrnnittee if I suggested that it is i.n 

prospect that a court would declare ,. _pr¢.visi0zil. _,as 

contained in this Penal Law unconstitutional.. In all 

honesty I canat suggest that0 

ASSEMBLYMAN DICKEY: Thank you. Mr .. Nagler. I 

think Mrs. Klein might have asked another question, 

whether we have a freedom to be left alone as far as 

noise is concernede You might deal with that in your 

memo too .. 

MRa NAGLER: ~ thought you were perhaps referring 

to the wiretapping sectione 

ASSEMBLYMAN DICKEY: Well, that might be an 

extension of ito 

26 



Mr. Keogh-Dwyer I think has another question to ask., 

ASSEMBLYMAN KEOGH-DWYER: An interesting side 

question, Mr. Nagler. How does your organization feel 

about curfews? who shall control it? who shall state 

the Penal Code for it? should there be different curfew 

regulations for different occasions? 

MR. NAGLER: I am very happy that you raised that, 

Mr. Keogh-Dwyer. I think that perhaps is_ another example, 

perhaps even a better example than the permit solicitation 

type of situation, in which a patchwork of ordinances is 

creating havoc. Young people today are extremely mobilee 

They may in the evening congregate in certain places of 

public entertainment - ice cream parlors, hamburger joints, 

what-have-you, ~ in different communities1 yet our 

communities today remain, because of their patchwork 

of local ordinances, to be very much like 19th century 

Germany walled cities; you know, each with its own laws, 

each with its own standards. A juve:hileliv~ng. in-..one 

community, or any individual, many other individuals in 

certain cases living in one community traveling to 

another community - Con~unity A not having a curfew 

ordinance and Community B having a curfew ordinance ~-

the individual being a resident of Community A is 

.expected to know not only the laws of Community A but 

the laws of Community B8 He may be arrested in 

Community B for simply being on the street. 

I think the justification for the wide variety of 

curfew ordinances that exists todayo that there simply 

is no justifications Some curfew ordinances punish 

parents for allowing their children to be on the street 

beyond a certain hour, knowingly allowing their children 

to be on the street~ others even unknowingly allowing 

their children on the street in the wrong town at the 

wrong hour~ others punish juveniles for being on the 

street at perhaps 9 o'clock, some 10 o'clock., The 

situation is literally and completely a mess., 

We would certainly be happiest in that area with 
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a specific exclusion of the power of municipalities to 

enact curfew ordinances~ And in facto there may b~ 

grounds under the State Constitution for believing that 

the ordinances are in fact invalid. The State Con­

stitution provides circumstances where~ ~y:-_a~_,·proclamation 

of the Governor curfews may be invokeda involving a 

sta~e of emergency~ In facto under a doctrine of pre­

emption all of the curfew ordinances that exist today 

may in fact be invalids The matter simply has not been 

adequately tested by the courts by that standard~ the 

is~ue has not been decidede 

But I very much regret that at the point at which 

one ordinance has been tested and one ordinance has 

been decided, even if that ordinance is declared 

unconstitutionala either in violation of the Federal 

Constitution or in violation of the State Constitutional 

provision, which I mentioned a moment agoo that the 

situation will not be changed very much~ 

We found in the loitering areao as well as in 

other areas of the lawo that bringing one law suit to 

challenge a particular ordinance is not enough.. For 

exampleo two years ago we became involved in 30 

different cases involving. loitering ordinances of 

which 27 were successfully concluded - 27 out of 30 -

yet if you.succeed in winning a declaratory judgment 

that an ordinance is unconstitutional in Community A, 

well Corrununity B may have an ordinance that differs 

only slightly or even differs not at all8 and you 

go to Comrnuni ty B and say, uuYou know you can u t really 

enforce that ordinance any moreu it isnat proper under 

our system of lawa there is stare decisis, there are 

decisions which declare this type of ordinance uncon­

stitutional even from our highest courtso both of our 

State and our Nation. 10 and Community Bo more likely than 

not will tell youo nwello we weren 8 t a party to that 

case~ we didn ° t have the opportunity to def end it. 11 or 
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"There is a comma placed differently in our ordinance" 

without regard to the actual substance of the decision. 

So we find that we must go into municipality after 

municipality to challenge these things.. And I submit 

to you that this kind of pattern creates a tremendous 

problem of disrespect for the law among young people .. 

They are aware of decisions of the courts today.. When 

the U. s. Supreme Court hands down a decision· announcing 

a right, most of the kids in our communities today know 

about that decisionm And when they~re told that that 

decision doesn't applyq or that decision somehow is 

irrelevant, for a reason that's clearly erroneous1 

I submit to you that we create disrespect for law within 

our society and most specifically among our young people. 

And the curfew area is one precise area in which that 

sort of thing occurs~ 

ASSEMBLYMAN DICKEY: Mr .. Nagler, I hate to cut 

you off but we have several other witnesses. 

MR. NAGLER: I apologize for the extensive answer 

to that last question but I think Mre Keogh-Dwyer 

touched on what to me is a very sore point~ 

ASSEMBLYMAN DICKEY: Yes. Thank you very much. 

MR,. NAGLER: Thank you again .. 

ASSEMBLYMAN DICKEY: We will call as our next 

witness Dr. Thomas Cox, Professor of Criminology, 

Glassboro State College. Is Dr. Cox going to testify 

first or Dre Johnson? 

MR.i JOHNSON: I have a paper prepared and Dr. 

Coxii myself --

ASSEMBLYMAN DICKEY: You're Mr .. Johnson,are you? 

MR~ JOHNSON: Thatfs correct. I am Professor 

of Criminology at Glassboro 

ASSEMBLYMAN DICKEY: Are you going to testify, sir, 

or is Dr. Cox? I just want to know which one. 

Would you state your full name and address, please. 
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THOMAS C O X;; My na.i.<>rae is Dr. Thomas Cox, 3 30 

Oakwood Avenue, Glassboroo New Jerseyo I am a Professor 

at Glassboro State Collegee 

ASSEMBLYMAN DICKEY~ You may proceed 0 Dre Cox~ 

DRo COX: I would just like to rlirect a few comments 

in support of our position paper which is to lend weight 

to the argument that there should be a new Penal Code for 

the State of New Jersey~ I am simply going to address 

myself to the problem of responsibility to citizens of 

New Jersey and I would like to include all people in the 

State of New Jersey as citizensQ 

ASSEMBLYMAN DICKEY: Do you have a prepared statement? 

DRe COX: Noo siro 

ASSEMBLYMAN DICKEY: You mentioned a position paper, 

do you have that? 

DRo COX: Yes, I do® 

ASSEMBLYMAN DICKEY: Are you going to submit that 

to us? 

DRe COX: Would you like it read? 

ASSEMBLYMAN DICKEY: No, we don°t particularly 

want it read but would you like to give that to me? 

DRe COX: Yeso sir~ I will submit to you then 

formally position paper in support of the proposed Penal 

Code as presented in the final report of the New Jersey 

Criminal Law Revision Commissiono October, 1971. The 

paper is presented by the Law/Justice Studies Program, 

Glassboro State Collegeo Glassboroo New Jersey, prepared 

by Dr& Theodore Ms Zinke Coordinator~ Dre Thomas H. Cox, 

Assistant Professora Corrections~ Professor Edwin C~ So 

Johnson, Assistant Professorm (See page 74) 

I am afraid I am not too familiar with these 

proceedings .. 

ASSEMBLYMAN DICKEY~ Well 0 we will include your 

position paper in our transcripto Dre Cox® Is there 

any comment you wish to make in support of your paper? 

DRe COX: I would like to mention just this one 
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point: if we can bear in mind that we 0 re dealing with 

citizense I notice that we use terms like 11 convictsn, 
11 prisoners 11 and people who are being punished by the 

Penal Code. I appreciate the one stand that the new 

Penal Code is takinge and that is they are making a 

priviso for distinction in the degree of crime and 

they are establishing some form of equity in the sen­

tencing procedure and beginning to incor~orate correctional 

procedures through what would be called mandatory 

application of parole and probation arrangementso and 

treatment and correction are certainly-apparent in this 

new Penal Code as opposed to punishm~nt which is apparent 

in the old Penal Codea and specifically the inequity of 

sentencing and the lack of treatment for the onfenders 

who are presently in the correction systems 

ASSEMBLYMAN DICKEY: Thank you very mucha Dr. Coxe 

Do you believe the proposed Penal Code is better 

than the present statutary law on criminal activity in 

this State? 

DR. COX: As you know, I only received the Code 

a very short time agoo the proposed Penal Codeo and I 

can say, having looked it over, that my initial im­

pression is that it does remove some of the inequities. 

I think we are trying to establish the difference between 

law and justice in this case, the more equitable dis­

tribution of the law to all citizens of the State of New 

Jersey, and I do find that evident in the new 

as compared to the old Code. There is not an 

application of the law to all citizens in the 

Codes 

ASSEMBLYMAN DICKEY: Thank you. 

Any questionsa Mr. Keogh-Dwyer? 

ASSEMBLYMAN KEOGH-DWYER: No .. 

ASSEMBLYMAN DICKEY: Mr. Wallace? 

ASSEMBLYMAN WALLACE: No .. 

ASSEMBLYMAN DICKEY: Mrs., Klein? 

ASSEMBLYWOMAN KLEIN: No., 

31 

Penal Code 

equitable 

old Penal 



ASSEMBLYMAN DICKEY~ All ~ight~ Does Dr& Johnson 

wish to testify? 

Would you sta.te your full n~vne, please, Doctor? 

E D W I N CE· S. J 0 H N S 0 N ~ My full name is 

Professor Edwin Ca Se Johnson, and I instruct in 

Criminology at Glassboro State Colleges 

As a matter of fact it"s just a few weeks back 

that I was testifying before the California Senate 

Judiciary Committee on the indeterminate code, about 

five weeks ago, so I feel that I am somewhat leap­

frogging across the Country@ 

Our position is basically as Dr. Cox has stated. 

However, he has left a very important point which I 

would like to make and that is that we feel, in the 

present Code, the major point has been left out, that 

the preparers of the Code have not sufficiently seen the 

consequences of their actionso And because of their 

shifting emphasis from prisonization to treatment, they 

fail to see the consequences in the prisons themselves. 

What we are saying is, by modernizing the legal pro­

cedure, bringing.· it into line with contemporary socio­

legal thought, we will no longer provide the recruitment 

grounds for members of organized crime in the prisons 

themselves. In other wordse if men serve less time in 

prisona their chances of recruitment for organized 

crime also become considerably less, and if the shift 

is from punishment to treatment, you will suddenly 

find that you are dealing with a new kind of inmate, 

you will no longer be subjecting him to the harsh 

penalties which result in the bitternesso the frustra­

tiono the anger and the rage that is vented on society 

in the form of organized crimes 

We, therefore, propose that in the adoption of 

this Codea the Committee and the Legislature itself 

will be making a frontal attack on organized crime in 

the State of New Jerseyo With our combined experience 

both inside the prisons, working outside the prisons, 
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with the law enforcement agencies, we believe this to 

be a fact which will become self-evident probably within 

one year of the adoption of the Code. 

As Professors at Glassboro State College - and 

I am very sorry that Dr. Zink can;t be here because of 

a pressing engagement, but he supports us throughout 

our whole position -- as Professors, we feel that this 

Code should be adopted immediately. The ~ogic of the 

Code is overpowering. And when we hear of people opposed 

to this~ nitpicking" picking at sections1 when this is 

the problem of the courts to adjudicate{ we are amazed. 

The Code itself is a legislative funct:Lon.. The uniformity 

of the Code is so far in advance that no other state in 

the Union can offer a code like this. It's way in advance 

of California~ for example. And I know th~ California 

code intimately~ There is absolutely no reason in my 

mind; speaking from years of experience, why this Code 

should not be immediately adopted. 

Thank you. 

ASSEMBLYMAN DICKEY: Thank you, Dr. Johnson. 

Any questions, Mrs. Klein? 

ASSEMBLYWOMAN KLEIN: Dr. Johnson, do you mean to -­

MRf> JOHNSON: I would like to be "Dr." Johnson~ I'm 

only an accepted candidate at the moment. 

ASSEMBLYWOMAN KLEIN: Professor JohnsonF do you 

mean to imply, then! that there should be no amendments 

to the Code? 

MR~ JOHNSON: I 1 rn not implying that there should be 

no amendments but what I am saying is 1 if this Code is 

adoptedr which is basically a legislative procedure,. then 

the adjudication of minor points would come through the 

courts themselves.' which is a much more natural procedure~ 

And any other errors would be seen in administration beyond 

the courts. 

ASSEMBLYWOMAN KLEIN: Thank you .. 

ASSEMBLYMJ:,.N" DICKEY: Mr.. Keogh-Dwyer c any questions? 
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ASSEMBLTIW'f KEOGH-DWfER ~ Yes, Mr o Ch,airmaJ.?.'" 

Professor, in what way is this proposed Penal Code 

superior, basically, to the California Code? 

MR. JOHNSON: Well, in the California Code you have 

no grading of sentences and certainly there is no degree 

of culpability. I will give you an example~ For example, 

in sex offenses - incidentallyo which this Code proposes 

to eliminate between consenting adults - in California, 

basically, under sex offense the offender would normally 

receive the maximum which is the indeterminaLe sentence 

which could be anywhere from one to lifee Under this Code 

not only would there be no penalty for consent but also 

if there is a sex crime involved, as such, there would 

be a degree of culpability and a scale of punishment to 

match that degree of involvementg This is unheard of in 

any penal code. It is so far advanced and so acceptable 

to modern legal socio thought that I see no reason why 

this State should not go aheade This is the avant-garde 

thinking of our time. It proposes fairness 0 justice, 

equity and uniformity~ and surely this is the basis for 

justice, this is a basis for any legal codee 

ASSEMBLYMAN KEOGH-DW'.iER: Thank you. 

ASSEMBLYMAN DICKEY: Mrs Klein, any questions? 

ASSEMB~YMAN KLEIN: 

ASSEMBLYMAN DICKEY: 

Noo I have no questions~ 

Mr" Wallace? 

ASSEMBLYMAN WALLACE: Professor, t just have one 

question that bothers me a little bit~ Did I gather 

from your remarks that your feeling is that sentencing 

now is too severe and that a person convicted of a 

crime, that the sentence meted out to him or her is too 

severe in the belief that if a person is not incarcerated 

too long they would have a better chance of rehabilitation. 

Did I gather that from your remarks? 

MR. JOHNSON: Yes, sir, because in my observations 

I have noticed a rapid deterioration of the incarcerated 

individual sets in after about three years. After ten 
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years - I would agree with the authorities on this point 

that there is practically no return for the rehabilitated 

manr that his mental psyche has deteriorated beyond hope 

of return. Therefore(, in this Code, which offers a 

minimum of imprisonment with a maximum of supervised 

parolef we do have hope to return these men back into the 

society from which they earner and they surely must go 

back some time. 

ASSEMBLYMAN WALLACE: Would you suggest~ Professor, 

then that there be a limit placed on any sentence for any 

crime? 

MR. JOHNSON: Yes, sir. I would agree with the 

scale of provisions which is presently proposed. They 

have a ten to twenty year maximum with an extended term. 

Now that~ of course, is adjustable within itself; 

depending on the offender, if he's a repeat offender or 

if there is a very bizarre crime involved, a notorious 

type crime. Now, while I say that ten years should be 

a maximilm, I think that this is maybe a distant thought .. 

I am hoping that one day we will arrive at the conclusion 

that ten years in prison is indeed the point of no return, 

that after that time the man is literally mentally dead. 

I think that a ten year sentence is far more inhumane than 

the death penalty. 

ASSEMBLYMAN DICKEY: Thank you very much, Professor 

Johnson and Dr.-• Cox .. · 

Do I understand that Dr. Theodore Zink will not 

be with us today? 

MR~ JOHNSON: Dr. Zink is unable to be here because 

of tremendous pressure of business in Glassboro. We have 

so many programs going. As you know, we have the four-year 

degree program going at Leesburg State Prison which takes 

up a great deal of our time. He is presently with the 

Narco Organization which is attempting the rehabilitation 

for drug offenders at Leesburg. That~s his present 

commitment, at the moment. 
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ASSEMBLYMAN DICKEY: We want to thank both of 

you gentlemen for coming today and submitting your brief 

to us$ We appreciate your being heree 

MR. JOHNSON: Thank you very much, gentlemen. 

ASSEMBLYMAN DICKEY: The next witness is Mra Bruce 

Schragger, Prosecutor of Mercer County$ 

B R U C E M. S C H R A G G E R: Mr. Chairman, I am 

Bruce Shragger, Mercer County Prosecutor and also the 

President of New Jersey State Prosecutors Association 

and I am here in both capacities today. 

As you know, Director Jahos1 Division of Criminal 

Justice, advised you at your hearing last week that the 

Attorney General 1 s Office and the Prosecutors Association 

have a Committee which will submit a fully analyzed report 

to this group hopefully before the summer is overc We 

purposely avoided doing it until we had some judges on 

vacation and could free Prosecutors for the task ?ecause 

we had understood the Code - it still hasn't been 

introduced but we were not aware of the hearings either. 

Briefly, I would like to point out and agree that 

the codification of the Criminal Laws is and will be an 

asset to the Prosecutor, to the people of the State and, 

obviously, to the defendants themselves0 But I would 

just briefly want to point out several of the problems 

that we've seen,at this point, with the hope that you, 

as the Cormnittee, and others who are studying it would 

be aware of some of those problems prior to anyone making 

any final determinationsa 

One of the most severe difficulties that the 

Prosecutors see, for example, is in the de minimis pro­

visions of the Code where a judge, on his own motion, 

may say that a situation is so de minimis that it does 

not warrant prosecution. I question.whether that 

authority should be in the judge~ as a matter of fact, 

I say it should not be in the courte It seems to me 

that the Prosecutor as that person entrusted with the 
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enforcement of the criminal iaws has a great deal of 

discretion and that discretion should remain in the 

Prosecutor. The Judge is certainly no better trained 

to make that decision than is the Prosecutor .. 

I question some of the sentencing provisions. 

I do not feel we will get the uniformity in sentence by 

limiting the degree of sentenc~ng and by changing to 

crimes of various degrees4 particularly where the court, 

on its own motion, can reduce the crime in effect to 

fit the sentence.. I do not feel, for exampleo a person 

charged.with armed robbery may in all cases need a 

ten-year sentence. On the other hand, he may not be 

entitled to immediate parole but should serve some 

time.. I don't think giving the Court or the Prosecutor 

the authority to recommend to the Court that it be 

treated as a crime of the third degree, for example, 

answers that particular question, nor do I feel that 

authority will bring uniforrnitym Obviously, what is 

going to happen is, each judge, with the same discretion 

he has today, is going to reduce the particular crime so 

that he can give the particular sentence that he feels 

is warranted. And I would further say that the 

Prosecutor, at least I as a Prosecutor, would also 

recommend a reduction in the particular crime. So I 

don't think we're going to get that uniformity that 

everyone discussed~ 

I question again the immediate parole after six 

months or the immediate right to parole review after 

six months. There are many elements of the criminal law, 

of penalties that have to be considered, and I question 

whether there is anyone in our society who is intelligent 

enough, has enough foresight and hindsight, a combination 

of all, to say whether or not someone should be out on 

the streets .. 

Is the only element the Parole Board is going to 

consider going to be rehabilitation or is it going to 
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be retribution and is it going to be deterrents? 

There are many people who you are not going to 

rehabilitate or, for example, may be rehabilitated~ The 

white collar crimesfi public officials who are convicted 

of corruption, of crimes, they are being sent to jail 

I don~t think for rehabilitation but for a deterrent and 

£or punishment and I think it should stay the same. And 

I question whether or not the Parole Board will view their 

role in the same light that we, as Prosecutors, attempting 

to protect all the public, view ours~ 

The change, for example, in the elements of 

culpability, while good, because of definitions may 

create additional problems.- something that we all should 

take a good hard look at. As difficult as definitions 

are, certainly old definitions interpreted by the Court 

are somewhat easier to follow than new definitions 

without court interpretatione 

I think the reliance - some of the defense sections 

have concern -- the reliance on a prior decision. Does 

a County Court Judge in Newark who makes a decision, and 

that decision is written in the paper and is read by 

someone in Camden - should that person have a right to 

rely on that decision? Are we going to make ignorance 

of the law an excuse for criminal behavior? I don't 

think so. I think one of the major functions of 

the Criminal Law is to protect the public and obvious 

knowledge of all the law by every person does not protect 

the publice 

I would only make one more comment at this time 

and that is the need, under the Code, to charge the jury 

in each case with every element of every crime from the 

first degree down to and including disorderly persons 

offenses. The State has a tremendous burden, as well it 

should, to prove beyond a reasonable doubt every element 

of the crime. It is difficult to obtain convictions, and 

it should be difficult to obtain convictionso On the 

other hand, the State has an obligation to all of its 
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citizens to convict those persons who are guilty and 

the State can prove all the elements beyond a reasonable 

doubt. 

I think we are going to find it more difficult to 

obtain convictions when you are going to instruct a jury 

on four or five separate, lesser included offenses each 

time a case goes to trialm I think the Prosecutor has a 

right, in certain instances, to detennine which one of 

those lesser included offenses, if any, he wishes to 

proceed on. Perhaps in a felony murder situation the 

Prosecutor only wishes to proceed on felony murder where 

the jury can only return a verdict of guilty of first 

degree murder or not guilty, and does not want to give 

the option of second degree murder when the Prosecutor 

feels the f acta do not meet or warrant such a compromise 

or lesser included offense. 

Basically 1 these are some of the things that 

concern us. These are some of the things that we would 

hope to fully outline to you in our report, a report 

which we would hope would have the blessing of all the 

Prosecutors and the Office of the Attorney General.. And 

any one of us who, of course, has objection to any part 

of it - we will also file our own minority reports.. So 

we would hope that we can come up with what we feel is a 

sensible and unanimous decision based on those of us who 

deal with the criminal law and with the criminal element 

every day of the week, seven days a week. 

Thank youo 

ASSEMBLYMAN DICKEY: Thank you, Prosecutor. 

Have you sem the report of the Essex County 

Prosecutor's Office on the Code? 

MRo SCHRAGGER: Mre Chairman, I think that Dave 

Baime has done an excellent job. The report sets forth 

many of the difficulties that we foreseeo Dave is here 

today, I see, and that's going to he .. the basis for our 

study~ We have the advantage of Joe Lordi's excellent 

appellate section. 
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ASSEMBLYMAN DICKEY: Fine. 

Any questions1 Mrs~ Klein? 

ASSEMBLYWOMAN KLEIN: No~ 

ASSEMBLYMAN DICKEY: Mr~ Keogh-Dwyer? 

ASSEMBLYMAN KEOGH-DWYER: Yes, Mr. Chairmano 

Sirr1 you a re saying; in effect, that before it 

reaches a judicial level! before the jury is charged, 

that the crime should be singled out as a specific 

crime and a specific punish~ent rather than confuse a 

jury with several propositions, let~s say. Are you 

saying also that the Prosecutor should decide what the 

crime should be! what is to be charged, and then submit 

that to.the judge? 

MR,. SCHRAGGER: There are going to be certain 

factual situations; Mre Keogh-Dwyer, where the jury may 

be able to find more than one chargeo And I am not saying 

in all instances that that obligation would be the 

Prosecutor's. I am saying that the· general rule should 

not be that in every indictment every lesser included 

offense must be given to the juryQ I think there must be 

a reasonable basis, as the law is today, before the court 

will charge a lesser included offense. Under this,· the 

easy way out is for the judge in each instance to charge 

all the lesser included offenses so that he does not have 

to be concerned about a reversal on appeal by an Appellate 

Court saying he should have given this defendant the 

additional benefit of charging a lesser included offense. 

Now this is extremely disturbing to those of us in 

law enforcement .. 

ASSEMBLYMAN KEOGH-DWYER: Do you think it would 

give too much power to the Prosecutor•s Office? Do 

you think it would be trespassing too much on the 

judicial area? 

MR. SCHRAGGER: I don't think theyire trespassing 

on the judicial areao First of all, if the Prosecutor 

elects, for example, in the first degree murder case I 

40 



have mentioned, and the proofs fail to set forth the 

jury questionu the judge has not only a right but an 

obligation to refuse to send the matter to the juryo 

or reserve decision on that motion and set aside the 

verdict if. the jury· does convict .. 

ASSEMBLYMAN KEOGH-DWYER: Thank you .. 

ASSEMBLYMAN DICKEY: Mr. Klein? 

ASSEMBLYMAN KLEIN: Mr. Schragger, turning to your 

comments about the parole provisions, is it your view 

that a prisoner who has in the view of the appropriate 

authorities been rehabilitated that that prisoner should 

not be entitled to parole if he w~s originally sentenced 

under a sentence that was a long term one? 

MR~ SCHRAGGER: Well, to the extent that I do not 

think that rehabilitation is the only purpose of con­

fining an inmate., And, regrettably, c·ertainly the dis­

cussions, the articles you read today talk only in 

terms of rehabilitation and forgets retribution, forgets 

deterrentse 

Now I am taking for exarnpleu and I think the best 

example I can give is the example I gave earlier, the 

white collar crime figure, the white collar defendant, 

the organized crime figure. Rehabilitation is really 

irrelevant., 

Another thing that I think we ought to point out 

is that most individuals reaching the State Prison systemo 

certainly, have had several prior convictions before 

being sent to the State Prison. So that this whole 

theory of rehabilitation, I think, is angled in the 

wrong direction. By the time they reach the Prison system 

we've lost them already, in most instances., If we want 

to talk about rehabilitation, we ought to talk about 

rehabilitation when a youngster is picked up on his first 

offense, is a 9 or 10 year old juvenile, and then he's 

picked up again at 12 and 13 and 14 and then at 18 he's 

in Yardville for ten or .eleven months. But by the time 
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they reach the State Prison, in most instances! rehabili­

tation is, I think, a nice goal to talk about but I think 

a practical impossibility. And that~s what concerns me 

about this system. Possibly there could be changes where 

if it's a first offense, heis eligible for parole at 

six months. Todayfi of course 1 as you know, your eligibility 

for parole depends on the number of prior times in an adult 

institutions So, even though you may have four or five 

prior offenses where you~ve been given probation 1 if youire 

in the State Prison for the first time you are now 

eligible to one-third time. And it seems to me we are 

going to have a great deal of difficulty and it seems to 

me that we just donrt have, as dedicated as people are 

who are in this area - we don~·.t yet have the answer to 

predict and that the six month period may be too slight. 

There is a difficulty where you have a judge or 

two :judges in the same Court. House on the ~ame type of 

offense and one givesten years and one gives two years. 

That problem has got to be resolved. But everyone talks 

about excessive jail sentences, most of us in the 

prosecutorial business feel that most courts are not 

giving even minimal jail sentenceso One of the reasons, 

of course, is that the conditions in the prisons are 

so bad that it really takes a difficult situation to 

convince a court that an individual should be incarcerated. 

ASSEMBLYMAN KLEIN: Of course the six month pro­

vision is not mandatory~ it 0 s simply optional with the 

Parole BoardQ And as I understand it, what they are 

to consider in determining whether or not parole should 

be granted is whether or not the prisoner has in fact 

been rehabilitated and whether he is able to return to 

society and make some useful contribution. 

Now, assuming that you have an individual who has 

been rehabilitated and is able to return to society and 

make a useful contribution, should not that individual 

have an opportunity to return to society? Or is it your 

view that notwithstanding you have that particular kind 
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of situation, if he has committed a particular offense 

that calls for a more serious and longer term sentence, 

he should not be eligible for parole? 

MRn SCHRAGGER: I don't think you can individualize 

or generalize that particular thing6 It seems to me that 

there are certain crimes that have been committed by 

certain individuals that notwithstanding their rehabili­

tation they should not be immediately released. A severe 

mugging of an old lady on a street at night by a person 

who has a prior criminal record,. let•s say, - itps 

not his first offense~ - certainly should not be released 

in six months even if he had suddenly become rehabilitated 

during that period of time. 

ASSEMBLYMAN DICKEY: Any other questions? 

ASSEMBLYMAN KLEIN: No, I have no other questions. 

ASSEMBLYMAN DICKEY: Mr .. Wallace? 

ASSEMBLYMAN WALLACE: No. 

ASSEMBLYMAN DICKEY:: Prosecutor, you touched on the 

subject of knowledge of the law. I am not sure I followed 

what your recommendation was.. Do you think there should 

be a presumption that everyone has a knowledge of what 

the law is? 

MR. SCHRAGGER: I think we really have to have 

that. First of all. we can~t prove whether or not a 

defendant did have knowledge of the law, assuming we 

had to. Secondly jl the purpose of the criminal .. law is 

to protect society as a whole. And a persom Gught to 

be· obligated or inferred,. as you would say,. to have 

such a knowledge. 

ASSEMBLYMAN DICKEY: Now you mentioned something 

about reading an article in the Newark paper about a 

county court decision, whether it~s applicable in Camden? 

MR .. SCHRAGGER: Well, one of the provisions in 

the Code states! a defendant may rely on a published 

decision. Whether or not that is really the state of 

the law - and I think if you ask y0ur Essex County 

group they can give you actual .facts in a situation 
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involving a knife case where apparently a judge in 

Essex County has held a knife is not a concealed, dan­

gerous weapon, while every other judge and I think most 

of us in this field feel that, depending on the knife, 

obviously, - a folded penknife in your pocket may not be -

is. Now if this judge 0 s opinion is reported in the 

newspaper and someone reads it down at the corner tavern -

let's not even go out of the county - and says, "Heck, 

it's okay to carry a shiv now .. " And I donut think that 

ought to be a defense. 

ASSEMBLYMAN DICKEY: Well, isn 1 t he, nonetheless, 

entitled to rely on that if it is a decision of a court 

of record? 

MR. SCHRAGGER: Well, how about if the decision is 

on appeal, and it's reversed below? This happens everydayo 

And then we have the question of whether or not the 

decision is retrospective or just prospective, and the 

court decides these every day of the week. 

ASSEMBLYMAN DICKEY: Welle as I understand what 

you've said, you couldn°t even cite it as what your 

contention of the law is in defense of a crime. 

MRe SCHRAGGER: I don°t think that is a defense9 and 

I donKt think it ought to beo 

ASSEMBLYMZ-rn DICKEY: All right'" Now, you n ve 

mentioned de minimus and you felto as-I understood your 

testimony, that that decision should not be left to the 

court alone but rather to the prosecutors As I under­

stand your testimonya 

MR. SCHRAGGER: That 8 s the present state of the law. 

The prosecutor has that authority, that discretion. The 

prosecutor, if there has been an indictment, may move to 

dismiss the indictment with the court 0 s approval. But 

certainly I do not think the courte on its own motion, 

should have that authority~ Oneu you 9 re dealing with many 

individuals as judges, all of whom have their own thoughts 

regarding the law. For example# gamblingo There are 
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many of us who feel that gambling ought to be legalized~ 

there are also many of us who feel that gambling is the 

major source of funds for organized crime and even with 

legalized gambling you may limit some of the funds but 

you are not going to exclude totally organized crime in 

the gambling area.. There are judges, for example 0 that 

do not feel this way, or judges who feel that gamblers 

should not be sentenceda Should the ju~ge have that 

authority or is it the prosecuto~ who is in charge with 

an oath to uphold the criminal law and who represents the 

citizens of the community, who·~_.should have that authority? 

I feel it should remain in the pr0secutore The judge 

certainly has no more ability to make that decision than 

the prosecutor. 

ASSEMBLYMAN DICKEY: That leads me to the question 

of plea bargaininge Do you feel that the judge should 

be involved in plea bargaining? 

MR. SCHRAGGER: Notwithstanding the Supreme Court's 

memorandum indiriating that the judge should not be in­

volved in plea bargaining, I personally have no 

philosophical objections to the judge being involved in 

plea bargaining. My concern is that the total advantage, 

of course, is given to the defendant, which it ought to 

be, because the State makes a recommendation as a result 

of plea bargaining - and recommendation is the term used, 

it's really an agreement but we talk in terms of recom­

mendation - if the court wishes to give a greater penalty 

then the defendant has a right to withdraw or retract 

the plea~ if the court gives a lesser penalty, the 

prosecutor has no choice but to refuse to dismiss other 

charges, if that was part of it~ Obviously, if a defendant 

pleads to all the charges, the prosecutor can only recom­

mend and the court is free to do what it feels is correct. 

ASSEMBLYMAN DICKEY: Now you've indicated that 

you would like to have some time to present a prepared 

statement on behalf of the Prosecutors in New Jersey? 
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MR~ SCHRAGGER~ And the Attorney General, yes~ 

ASSEMBLYMAN DICKEY: How much time will you need 

to prepare your memorandum? 

MRe SCHRAGGER: I would hopeu the end of July 

we could present that to the Committeem 

ASSEMBLYMAN DICKEY: Fine~ We have told other 

groups that we would hope they could have them in by 

at least Labor Day, the end of the summer, so that 

will give you a little more leewaye 

MRo SCHRAGGER: That 0 s even better. Thank yous 

ASSEMBLYMAN DICKEY~ Thank you for comingo 

Prosecutor. 

Mro Andrew Zazzali, First Assistanta Essex County 

Prosecutors Office~ 

ANDREW F .. Z A Z Z A L I: Good afternoon, 

gentlemen. My name is Andrew Fe Zazzalia First 

Assistant Prosecutoro Essex County Prosecutor"s Offices 

I gathero from the questioning of Prosecutor . .;; 
Schragger, that you have already received the treatise 

or the report on the Penal Code authored by Dave Baime 

of our Appellate Section© 

ASSEMBLYMAN DICKEY: I think I am the only one 

that's received it~ I don°t believe the other members 

of the Committee h:,:i.ve received it .. 

MR. ZAZZALI~ Did you receive several copies, sir? 

ASSEMBLYMAN DICKEY: No, just one© 

MRb ZAZZALI~ Wello there are more coming. 

Not because it originated in our office, but I 

submit that it's an excellent report~ it 0 s in great 

detail~ it takes into consideration the legal problems 

as well as the practical problems that the new Penal 

Code would present to prosecutors and to the courts. 

I don°t intend to go into each section~ I would 

just like to make a few comments,which are included in 

Mr. Baime's reporte First of all, I would agree with 

Prosecutor Schragger. I think all prosecutors are 
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concerned about placing too much authority or power in 

the courts, with all due respect to the court. The 

fact of the matter is, the prosecutor and the law 

enforcement people working for him or with him have 

the best and most detailed knowledge of the particular 

circumstances surrounding the .crime and they know a 

little bit more about the defendant. 

I think Essex County is a unique county because 

of the problems we have, and I can see the same problems 

that we have in Essex spreading to other areas as they 

become more populateda 

Insofar as this Code is cori.cerned; I think it 

would completely destroy the plea bargaining leverage 

we have nowe The average irrlividual who is a recidivist 

in Essex County, once he has spent some time in the 

Essex County Jail, pending trial, it may only take a 

few days - they are some of the most· savvy individuals 

when it comes to defenses and the tricks of the trade, 

so to speak., And I doubt very much whether we would 

get anywhere near the .percentage of pleas that we get 

now as a result of plea bargaining if that provision 

in the Code, which permits a judge to mold a verdict 

or change it or do whatever he wants to it, - if that 

is enacted. The average defendant would take his 

chance and go to trial on it. He would figure he had 

nothing to lose. Some defendants still do that in 

Essex County, notwithstanding the plea bargaining .. 

Although in the past several months, because of a new 

program we've initiated with the sponsorship and co­

operation and approval of the assignment judge, we 

have greatly diminished the backlog of criminal cases. 

We 1 re getting more and more pleas because of plea 

bargaining. 

• There is adequate court supervisi.on under .-the· 

p~esent system. If we want to downgrade a case, if we 

want to change a case from an atrocious assault and 
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battery to a simple ~ssault and batteryo it 0 s of course 

subject to the approval of the trial court, the trial 

judge to whom the case is assigned for trial, as well 

as the criminal assignment judgeo This system has 

worked wells Everything is in writing~ everything is 

placed on the recordG 

Under the Code, there would be no necessity for 

thise The Prosecutor wouldnilt have anything to say 

about it, as I have already indicatede 

I don°t want to be misinterpreted as being in a 

position where we 0 re critical of the entire Code, we 

think it has a lot of good points to it and we just 

want to bring certain things to your attention9 

We are concerned about the wholesale rewriting 

of certain statutesa Now some of the authors of the Code -

I believe Professor Knowlton indicated that many of the 

sections of the Code are the same or in substance the 

same as the preexisting lawo which is all well and good 

but it does raise a problem of interpretatione What 

do we do with the body of law that has resulted from 

the fine and judicial decisions that weuve had, 

decisions on self-defencea decisions on various other 

defenses? These are going to be held, of course, 

according_ ·to the Code.. Anything that 0 s not specifically 

changed by the Code, such defenses will still be avail­

able to a defendant@ But I think we are still going to 

be in a period of uncertainty as to what the various 

language m~ans --for instanceu in murder, the deletion 

of the standard premeditated, wilful, deliberate~ now 

we go into the use of the word 11purposeful 11 
.. 

In murder and in assault cases, the law now on 

self-defense - weave got a fine body of law coming from 

our Supreme Court on down.a dealing with the various 

elements of self-defense, what is a legitimate claim of 

self-defense, the issues of retreat and everything else& 

Are we going to change that and just put that to the side? 
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I point out felony murder. The statutes or the 

Code - its exclusions from liability as a felony murderer 

would seem to give immunity to that person who partici­

pated with another person in the mugging of an old womane 

Supposing two young men decide to mug a woman and they 

use no weapon but one fellow knocks her to the ground 

in the course of a robbery and she dies. Apparently, 

the Code would give immunity to the second individual, 

as I read that section under defense to the felony murder 

section. I don 9 t think that would be the intent of any 

prosecutor~ I don't think the Legislature would want 

anything like thate 

As far as charging lessor included offenses to 

a jury, as Mr. Schragger pointed out, there are many 

times when the prosecutor takes an all-or-nothing 

approach and he does it in good conscience, feels it's 

something he has to doe For instancea suppose we have 

a man who is picked up with 2,000 decks of narcotics. 

We can charge that man with possession with intent to 

distribute. We may decide to charge him with that and 

nothing else, not charge him with mere possession because 

of the disparity between two sentences and we may feel 

that, based upon our information on the individual,q he 
\ 

should be subjected, if he's found guilty, to a more 

serious penaltye Under this statute you throw in the 

straight possession and it would be easy for the jury to 

compromise and say, well, we'll just charge him with 

possession~· it 1 s .easier and they donvt get into the more 

sophisticated finding of fact as to whether or not the 

man intended to distribute it. 

One thing we would like to stressa and this would 

be a fairly simple matter, I would think, is that we 

feel that for every indictable offense that we·have on 

the books in the State of New Jersey we should have a 

comparable disorderly persons statute. This would pave 

the way for, where warranted, lenient treatment of the 
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first offender. A boy may get in trouble for burglary 

or something like that, it may be a rather innocuous 

type of offense, it might be an innocuous type of pos­

session of some weapon, whether it be a knife or what, 

it may be something that he uses on his job or something 

like that -but the circumstances are such that a complaint 

is made and the man is indicted. We -should have -~· parallel 

disorderly persons statute for every criminal offense. 

Where warranted, where it's indicated, where you want to 

be lenient, at least now you can say, we'll recommend a 

non-custodial punishment for this individual. That may 

not be enough for a young man.. Why give him a criminal 

record when his offensei is:.a rather innocuous' one; . If you 

have a disorderly persons offense ·~arallel~ng_ each and 

every indictable crime, then you could show this leniency" 

of course subject to the judicial supervision. 

Lastlyr I didn;t intend to go into the question of 

punishment but Bruce Schragger raised it and I couldn•t 

agree more wholeheartedly with him. It 8 s something thatjs 

been bothering me in all the articles we read about our 

prison system. True, prison conditions could be improved. 

Most of the people who go to State Prison are people who 

are recidivistss theyive been through the mill, they have 

had many opportunitiess The possible exception would be 

gamblers, of course. They get a pretty stiff sentence 

right off the bat. 

I wonder whether or not there is too much emphasis 

being placed on rehabilitationo I think some consideration 

should be given to the deterrent aspects of punishment as 

well as retribution. ~his is hornbook lawo A first year 

law student is taught thise It's something that~s 

deeply imbedded in our criminal law. It's a valid con­

~iderat_ion when imposing punishment. 

I wonder whether the emphasis on rehabilitation 

which I think has peen taking place for several years -

I wonder if it 1 s misplacede To wit, we have a rise in 
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crime rate~ we get more and more tolerant 0 more and more 

leniento and at least in Essex County we have :more and 

more crimem Our annual report just came out and I believe 

it showed a startling increase in robberies in Essex 

County in the past year~ 

As indicatedo that 0 s about all I have to say 

other than what 0 s in this book here. I strongly endorse 

it. 

ASSEMBLYMAN DICKEY: Thank you very muche 

Your office has prepared this reporto Would you 

make sure that Mr. John Graham gets a copy of ito who 

was Secretary of the Criminal Law Revision Commission? 

MR~ ZAZZALI: Yeso sir. 

ASSEMBLYMAN DICKEY: He is going to be assisting 

our Committee in reviewing the recommendationsm 

Mrse Klein, a~y questions? 

ASSEMBLYWOM')\N 'KLEIN: Yes.. I would like to ask 

about that final statement that you have made on 

punishment as a deterrent and as a punishmente 

MR. ZAZZALI: I knew that would provoke a 

question .. 

ASSEMBLYWOMAN KLEIN: Do you feel under. our_ present 

system the emphasis is upon rehabilitation? 

MRe ZAZZALI: I can°t speak for the penal system. 

All I 0 m going by is what I read~ It seems to be that 

all the people who are concerned with our prison system -

and I would assume this would apply to those persons who 

sit on the Parole Board - their emphasis seems to be 

on rehabilitation., -.Well:,. )do they look at a person just 

to see whether he has been rehabilitatedo as Mr. 

Schragger pointed outo or do they look to see what 

happened, how do we deter someone else from doing the same 

thing. I don°t know what your exposure has been down here 

but I can think of some pretty vicious crimes that have 

occurred in Essex County where it would just be a mockery 

on justice, even if a man was rehabilitated, to release 

that man from prison after six months. True, it 11 s not 
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mandatory; it's discretionary~ but I submit that there 

is a practical consideration and that is that sometimes 

the Parole Board is faced with an overcrowded condition 

in their jails and they may be more concerned with 

numbers and they may not be that objective about whether 

or not a man has been rehabilitated. 

ASSEMBLYWOMAN KLEIN: I'm afraid I didn't make 

myself clearo You are objecting to recommendations in 

the new Penal Code that would entitle a person to a 

parole review after six months because you feel that 

places too much emphasis upon rehabilitation and not 

enough emphasis upon the other involvements of punish­

ment and retribution0 

Then you related that we have had a soaring 

crime rate which you said you felt was partly due or 

perhaps due to this growing emphasis upon rehabilitation. 

So I am just asking whether - not with this new Penal 

Code but under our present system - our law places 

emphasis upon rehabilitation which would, in your view, 

account for the rise in crime ratea 

MR. ZAZZALI: I would assume it does from what I 

read in the papers. But I would say this, I can't say 

that the emphasis on rehabilitation in and of itself 

can account for the rise in crime rate but I think that 

perhaps the emphasis is misplaced, that we have people 

being released after a short period of time and back on 

the streets committing the same crime over and over again. 

ASSEMBLYWOMAN KLEIN: But you would not believe 

that they were rehabilitated? 

MR. ZAZZALI: No, they werenwtQ I ask you this, 

supposing a man has been involved in crimes for a period 

of five years, off and on, and now he goes down to 

State Prisono I question seriously and I think it's 

vulnerable on its face for a Parole Board, after the 

man has been there for six months. to say that this man 

has been rehabilitateda I say it's a section of the Code 
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that must be carefully scrutinized0 I questions whether 

anybody can say after six months of contact with an 

individual that this man is rehabilitated when you 

look at his background and see that he had a: period of 

five years of vicious crimes.. It doesn°t apply in 

every case .. 

ASSEMBLYWOMAN KLEIN: But you are saying that at 

the present time they are being released too soon. 

MR. ZAZZALI: Yes. 

ASSEMBLYWOMAN KLEIN: On what basis are they 

released? 

MR .. ZAZZALI: I don't know. I don 6 t know what 

the basis is.. I would assume there must be some con­

sideration of rehabilitatione 

ASSEMBLYWOMAN KLEIN: Wellgare they allowed to 

have a parole after six monthso at present? 

MR. ZAZZALI: I don°t know when they get out® 

I wouldn't be surprised if they do get out after six 

months., 

ASSEMBLYWOMAN KLEIN: People convicted of serious 

crimes who are sent to State Prison? 

MR. ZAZZALI: It depends upon - there is a formula 

that they apply ando I'm sorry, you would have to contact 

somebody from the parole authorities on this but they 

have good credit time and various considerations when they 

are releasing a mans It's possible that the man would 

get out in six months on an offenses Suppose a man was 

only sentenced to one to two years? You know, you don't 

really have that much control over an individual once 

he goes down to State Prison, as far aslwe're concerned, 

as far as prosecutors are concerneds It's bad enough 

that we don't have control over the judge who must pass 

sentence. But theni after he passes sentence and he goes 

down there we figure at least he got one to two years, 

he's going to be away from the streets for one or two years@ 

And then maybe the parole board is going to 1 et him out in 
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six months .. 

ASSEMBLYWOMAN KLEIN: Mr .. Attorney, do you have 

any data to support that there is a relationship between 

the severity of punishment and the deterrent of crime? 

MR. ZAZZALI: I might be able to get some for you. 

I don't know about, you know1 each and every crimes- I 

don't want to get into the area of capital punishment 

but I know that there are some statistics available that 

indicate that where they have abolished capital punish­

~ent in certain states they ended up with a higher rate 
of armed robbery after the abolition~ that deterrent 

of the possible death penalty;· and I would assume the 

same would hold true in areas where there is more 

serious punishment for particular crimese 

ASSEMBLYWOMAN KLEIN: Thank youe 

ASSEMBLYMAN DICKEY: Mra Keogh-Dwyer, do you have 

any questions? 

ASSEMBLYMAN KEOGH-DWYER~ Noa 

ASSEMBLYMAN DICKEY: Mre Klein? 

ASSEMBLYMAN KLEIN: Yes, just one question. 

You mentioned that there is a provision of the 

Code that in your opinion would impede your ability to 

engage in plea bargaining? 

MR. ZAZZALI~ Yes .. 

ASSEMBLYMAN KLEIN: Why is that? 

MR. ZAZZALI~ Well, let's take - I'm citing my 

experience in Essex County. You have an individual who 

is charged with a crime and let's say the exposure is 

five years under the more serious crime. Now we can 

engage in plea bargaining with the individual. We can 

say, well~ we're going to reduce the charge, we're 

going to recommend a ceiling of punishment of three 

years or whatever it might beo We can dispose of that 

case under the program we have in Essex County now. 

A lot of cases are disposed of in this way without the 

necessity of going to the Grand Jurye In other words, 
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the cases are reviewed --

ASSEMBLYMAN KLEIN: I understand that but what 

is there about this Code that would prevent you from 

doing the same thing? That's my question. 

~@ ZAZZALI: The defendant is not going to go 

along with its The defendant wonut go along with it 0 or 

a good majority of them won°'t go along with it. Tb.~y 

know they have two bites of the apple und~r this Code. 

They could still go to trial. In most cases they have 

a public def ender so there is no money out of their 

pockets, they•re not ;-µndergoing any expenseo and they 

are going to take their chances and go to trial knowing 

that even if they are found guilty of the more serious 

offense they have a good shot at having the judge mold 

a verdict and mold it downward to the disorderly persons 

offense .. 

ASSEMBLYMAN KLEIN: Well/I why would a judge do 

that if he's dealing with a recidivist who went ahead 

and had a trial and was convicted of an offense which 

would be a first or second degree crime under the law -

why would the judge downgrade it? Don 6 t the judges -

well, essentially, they're concerned with the same factors 

you are .. 

MR. ZAZZILA: Well, supposing he 0 s not a recidivist? 

Suppose a guy commits a more serious offense but it 0 s 

his first criminal, you know, first indictable offense. 

The judge may decide to mold it. I can°t tell you what 

runs through the minds of the judges. Most of our 

judges are quite liberal, to begin with, in sentencing. 

I think they have an onerous task passing judgment on 

their fellowman. But I think the tendency is, or I 

think itvs easier for a judge to impose a more lenient 

sentence on somebody than a more severe sentences And 

they are human beings and I think they may seek the path 

of least resistance. They h~e to make this, you know, 

terrific decision. 
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ASSEMBLYMP-..N KLEIN:; 1Y.hank you. 

ASSEMBLYMAN DICKEY: Any questions, Mrs Wallace? 

ASSEMBLYMAN WALLACE~ Yeso I have one question., 

The question that I have, MrB Attorney, is the 

feeling that you indicated that paroles are being granted 

more quickly today because we have no place to keep 

criminals., Is that what I gather from your remarks? 

The feeling was that the institutions are overcrowded 

and perhaps inadequate and that the parole system is 

being geared to allow these criminals to go out on the 

street again just because there is no :r;iace to keep them? 

MR. ZAZZALI: I don°t knowo I submit that as one 

possible reason for somebody convicted of a serious 

offense being let out rather prematurely, from a 

prosecutor's point of viewo I don't know what the reason 

is. If they decided that he was rehabilitated, if that 

was the reason for letting him out - query, their 

credibility insofar as judging rehabilitation, isn't 

it somewhat impeached by the fact that you pick the 

guy up one year later committing the same offense? 

I think maybe what they should consider., .·if.· 

they enact certain sections of this Penal Code there 

should be some real hard statistics, by name and some 

type of report indicating how many people they have 

released because they thought they were rehabilitated, 

how many of them, who are they, were convicted again in 

such and such a period of timeo 

ASSEMBLYMAN WALLACE~ The other feeling I had 

about this was that if a person is convicted and they 

are sentences to one year or two years and they're 

eligible to be consipered for parole in about six 

months, if this were a first offense then you would 

have ho objection to that but if this is a criminal 

who has repeated and has come back in once, twice or 

three times more, that six months parole opportunity 

should not be hiso 

MR. ZAZZALI~ Yeso 
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ASSEMBLYMAN WALLACE: Thank you .. 

ASSEMBLYMAN DICKEY: Prosecutoru thank you very 

much for coming today. 

MRe ZAZZALI: Thank you. 

ASSEMBLYMAN DICKEY: Mr. John Graham, Secretary 

of the Criminal Law Revision Commission. 

J O H N G.. G R A H A M: Mra Dickey and members of 

the Committee# I would, first of all, like to join with 

Professor Knowlton in thanking the Legislature and 

thanking this Committee for making available to us the 

opportunity to do our work and present the report of 

the Commission .. 

I would like to say, on my own behalf, that I 

imagine I was retained as the Secretary to the Commission 

because of the thought that I have some background and 

some expertise in the field. As I went on working on 

the Commission's Report, working on drafting the 

proposed Code, I found that this was perhaps the most 

educational experience 6£ my life, that I found that 

digging into all of this that we now have on the books, 

trying to replace it with something new, is something 

that is a great learning process and I would simply like 

to say that I am very thankful for the opportunity to 

have been able to do it. 

I think that I would like to say that as I 

listened to the witnesses who spoke both last week and 

today, I think every witness agreed that this Code is 

better than what we now have~ I think every witness 

was addressing him or herself to particular provisions, 

some of which I believe to be of great concern, but 

that everyone agreed that the present hodgepodge of 

anachronistic statutes that now appear in Title 2A 

should be replaced with something new. 

My feeling, and that of the Commission, is that 

our Code is· a balanced, rational approach to criminal law 
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that will not solve the problem of crime in the streets 

in and of itself but that will go a long way toward 

making the administration of the criminal law easier 

for the persons involved in the system, more rational, 

fairer, and in every way better than what we have today. 

I would like to point out some things that con­

cerned me as a listened, but I would like to say that I 

asked to be the last witness in order that I could 

answer the questions that you have from the points that 

were raised by the many witnesses who have appeared. So 

I would like to go through some of the things that I 

felt to be of significance and that seemed to .. be ~of con­

cern to the Cormnittee members as the witnesses were 

testifying. 

I would like to refer first of all to Prosecutor 

Schragger's and Prosecutor Zazzali~s statement that this 

Code is one that is perhaps overly directed at rehabili­

tation to the detriment of some other goals of the 

criminal law. 

On page 2 of our Report, in Section 2C:l-2, we 

state what we see as being the general purposes of this 

Code and as being the principles of construction by 

which it is to be construed by the courts in applying 

and in interpreting the Codeo 

The general purposes are stated to be, among 

others,(l),"to forbid, prevent and condemn conduct that 

unjustifiably and inexcusably inflicts or threatens 

substantial harm to individual or public interest~" 

and (2) "to insure the public safety by preventing the 

conunission of offenses through the deterrent influence of 

the sentences authorized, the rehabilitation of those 

convicted, and their confinement when required in the 

interests of public protection .. 11 

I. submit to you, first, that that is not an 

overemphasis of rehabilitation in our principles as 

we saw them, in our purposes as we saw them. And, 

58 

! 
I 
] 
J 

JI 



r 

second of all o I think that we have faithfull·y drafted 

the Code in accord with those principles., I do:n ° t think 

that this is in any way a code that is going to end up 

turning people back to the streets that do not belong 

there. I disagreeu I think I can say fairly completelyu 

with the view expressed that we overemphasized rehabili­

tation. That notiono I thinko became centered on the 

parole eligibility provision and on the provision that 

allows downgrading of a conviction by the court. 

I would like to address myself to them because I 

think that particularly the parole eligibility provision 

is one that is of great imp::>rtance to our code .. 

We provide that for every person sentenced to 

State Prison he should be immediately eligible for parolee 

And we provide that within six months of the time when 

he arrives at State Prisonu or within any of the other 

State penal institutions, the~Parole Board should review 

the question of whether he should be released on parolee 

We do not change the standard for release on parole~ we 

change only the date for eligibility. The standard which 

has been considered by the Supreme Court of this State 

and which is set forth in the statutes of this State says 

that the Parole Board shall not release anyone from 

State Prison or from any other penal institution unless 

he is ready to rejoin society. So all we doo we say 

that there should not be circumstances under which a 

person can be submitted to State Prison and stay there for 

long periods of years before anyone asks the question of 

whether that person should be releasedm We do not say 

that people should be released simply because they have 

been in State Prison for six months .. 

I think it ·0 s very important to distinguish between 

the standard for release on parole and the time when the 

person will be eligible to be considered for release on 

parole .. 

The other provision that the Prosecutors addressed 
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themselves to, with regard to the so-called rehabilita­

tive aspects of the Codea was the provision that allows 

the Court to consider whether a charge should be down­

graded by the Court after convictione That is Section 

2C:43-ll .. 

That provision allows the Court, after conviction, 

both to downgrade the conviction itself and to sentence 

for a lessor offenseo 

Now, in the first place, Mre Zazzali said that he 

felt that was going to interfere with plea bargaining. 

I suggest to you that the court will simply not employ 

·that provision in a case. where the person has pleaded 

guilty ... ·:What that provision is addressed to is a 

situation where a man is charged with a crime, he is 

convicted by the jury, and the Court, reviewing the case 

and before imposing sentence, believe~ that even though 

the conviction was proper under the law, that because of 

the circumstances of the crime and the circumstances of 

the particular defendant that it would not be appropriate 

to sentence him to prison for as long as he would have 

to do if he followed the exact letter of what the law· 

provides& Therefore, we give him discretion to downgrade 

the offensee 

At the meeting cf the Prosecutors Association, I 

sensed that the concern was much more about downgrading 

the conviction than downgrading the sentencee I suggested 

to the Prosecutors that the Commission would be willing to 

reconsider whether the conviction should not stay at the 

higher level and give the Court discretion to sentence 

for a lesser offenses The Prosecutors seemed to be 

satisfied with that suggestiono I am·worried that that 

provision is being suggested as one that will interfere 

with plea bargaining~ My suggestion to you is that it 

will have nothing whatever to do with plea bargainings 

Then I would like to turn to the general topic of 

plea bargainingo As we state in our Report, in the 
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covering report to the Penal Code, one of the things that 

we have done or tried to do is to create a penal code that 

will encourage and facilitate plea bargaining. 

I suggest to you that by having gradations of 

offenses that will do exactly that~ that by having for 

assaults, for instance, levels of crimes, from the crime 

of the second degree_ which carries up to ten years, 

crime:of; third degree which carries up to five years, the 

crime of the fourth degree which carries up to 18 months.it 

a disorderly persons offense which carries six months, 

and a petty disorderly persons offense which carries 30 

days, that the Prosecutor ar:d the Defense Attorney will 

be able to review that file and 1:e able to match what 

this person did and what he's willing to admit to the 

level of the offense. 

Under today 1 s law, all we have for that whole area 

that I 1·ve just described is an atrocious assault and 

battery that carries seven years and a disorderly persons 

offense that carries six months. 

I think, as a person who has practiced on both 

sides of the Criminal Law, that it will facilitate plea 

bargaining to have a gradated level of offenses~ that it 

will make it much easier to plea bargain a case than in 

a situation which we have today where we have wide areas 

of sentencing authority between the various levels of 

offenses .. 

I would like to turn to the area of sex offenses 

which has been the subject of quite a bit of the 

~estimony before the Commission~ 

In the first place, I would like to say that one 

of the things that we propose is that consensual acts 

between adults should not be the subject of the Criminal 

Law. With that in mind, we have eliminated the crimes 

of adultery,. fornication'e .. consensual sodomy, seduction, 

and we have no illicit cohabitation provision& We do, 

however, continue in the area of sex offenses a solicitation 
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law and a prostitution lawa I suggest to you that 

that 1 s an appropriate balance to develop for today 0 s 

world and New Jersey at this point in its development. 

Turning to the law of prostitution, the Public 

Defender; when he testified, suggested that it was in­

appropriate to have that law because this is a morals 

question. I suggest to you that this is not a morals 

question alone but it~s rather a health question and 

it's an aesthetics question. It's a health question 

because there is a serious problem of infection possible. 

Today in New Jersey we have a very serious problem 

with venereal diseasee And I suggest to you that it~s 

a problem of aesthetics because if one goes to the upper 

westside of New York and sees what has happened without 

legalizing prostitution, it would be terribly inappropri­

ate for New Jersey to copy. that or to create an atmos­

phere in which that was possible© 

I think that the element of hire distinguishes 

prostitution from the other consensual sex acts which 

we've proposed eliminating. I think that it's clear 

that when one turns it into pandering, when one turns 

it into a business or a profession it's a different 

thing. 

I also suggest to you that this is not a crime 

without a victim, that the health problem that 1 s 

involved, contrary to what the gent~ernan from the 

American Civil Liberties Union said, - the health problem 

that's involved makes this a crime that does potentially 

not only have a victim but a very large number of victims. 

As to solicitation, I think that in the opinion of 

the Conunission a solicitation law is appropriate in New 

Jersey. In the first place, a large number of the 

problems that were addressed by Mr. Warner in his testi­

mony have not been a problem in New Jersey~ they~ve been 

a problem in California where there have been overreaching 

vice squadso To my knowledge and to the knowledge of the 
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Corr.mission. that simply has not happened in New Jersey .. 

I would like to reconsider .. with the Commission, 

the suggRstion 0f there being an actual solicitation~ 

which wa.s one of the chang1es that Mrc, Warner suggested. 

I think that might wel1 be appropri.a.te., My O\¥'TI feeling 

and I think the feeling of th'?. Commission - although 

again I think we should r'?consider it - is that it would 

not be a.pp:i:opriate to have the second sentence which 

eliminates a complaint by ~ police officer in that 

offense.. I think that that would be an undue slap at 

.law enfo:r.cement officials who simply, in that area in 

New Jersey j up until todo_y" have not been overreaching .. 

I also feel that i 1 i eliminating consensual sex 

acts among adults we should consider the whole area of 

sex offenses and keep prostitution and solicitation in 

mind as perhaps an appropriate balance or appropriate 

counterweight to go with the elimination of the other 

offenses. 

Finally, there was the question raised about the 

corroboration and the time limit in sex offense caseso 

I would like to address several remarks to that problemo 

In the first place 6 in my view, the place where 

the need for corroboration is great is in charges of 

sex offenses addressed against an adult by a minor. 

I would like to suggest to you that my own expe_rience 

has been that those are not purely female charges against 

males; that the charg~ by young men against adults is 

one that happens fairly frequently and with enough 

frequency that we cannot say that this provision is 

necessarily a male chauvinist imposition upon the adult 

woman who is raped~ 

I would like to also suggest to you that J,n my 

opinion there is a serious problem about the need for 

some kind cf corroboration as to that class of offense, 

namely the charge by a young person without any ad­

ditional physical evidence. made frequently a long period 
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of time after the offense is alleged to have occurred, 

which I think can be a very serious problem. I think 

that there is a serious question as to whether the word 

of that young person alone should be sufficient to support 

a conviction in that circumstanceo 

I would like to say that corroboration is required 

in New Jersey today for seduction, not required today in 

New Jersey for rape nor for the kind of offense that I've 

talked about as the sexual assault upon minors. I think 

we should reconsider that questionm I think that it may 

be that it would be appropriate to eliminate forcible 

rape as one of the crimes that needs corroboration. I 

would also like to saya very clearly and very specifically, 

that it's unfair and wrong to compare our corroboration 

statute which we propose with that found in the New York 

Penal Code. That found in the New York Penal Code is 

much stronger, requires a physical kind of corroboration 

rather than a circumstantial kind of corroboration. I 

happen to think that the New York Penal Code provision 

is a bad one~ I happen to think that this one is nothing 

like that and that, at least as to some classes of 

offenses, this kind of a provision might well be appropri­

ate .. 

I would like to also turn to the question of the 

limitation on local government lawse I think this is one 

of the hardest provisions we had to draft, one of the 

hardest provisions that faces the Legislature in enacting 

a.new Penal Code. 

I would like to turn to something that happened 

in California to produce a little bit of background for 

why we§ve included this provision and the way that we 

have drafted it. 

In California, the Legislature, several years ago, 

the State Legislature. abolished the illicit cohabitation 

crime~ That's kind of like our adultery crime only it 

requires a living together openly rather than a single act. 
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The Legislature decided sim:_:Jly that illicit coh.?.bita.-

tion should: not be a crl.me.. The reaction to t:.:.a.t was 

that several local governments enac·~.:.e,,2'_ .almost ic:'.e:-.3:.ical 

ordinances that made illicit cc.:»hc.bi tation a crime.., The 

courts of that State were faced with the problem of 

whether the local governments could enact legislation, 

ordinances: that directly conflicted with the intent 

of the Legislature in abolishing something as being an 

offense. The courts struggled with that-and one of the 

things that they were worried about was a lack of 

legislative guidance as to when the State has told the 

local governments that they cannot any longer enact laws 

in that area. We have tried to address ourselves to that 

by precluding any place where there is a direct conflict -

thatjs the Ulesky Case which is cited in our notes - and 

any place where there is a conflict by an intentional 

elimination from the State Penal Codee 

Now, I happen to think that it~' s a serious question 

as to whether local governments in New Jersey today should 

be enacting penal legislation at alle I think that we 

may have reached the point where it would be better to have 

all of these things enacted in the State Penal Code. I 

certainly think thatis true as to loitering, which we've 

done, and as to disorderly conduct and the many things 

that we"'ve referred to in these hearingso But we havenit 

gone that fare We have allowed the local governments to 

continue to act in those areas where the Penal Code does 

not act. And when I say "the Penal Code does not act" 

it~s because it does not. act either intentionally by an 

expression of State policy4 by intentional elimination, 

or where they have affirmatively acted in appeale 

I think that 1 s a provision that has to be con­

sidered very carefully~ There are several New Jersey 

cases on the problem about preemption of local govern­

ment o We cite them in our noteso But I do think that 

we have attempted to draft langu.age that meets the problem 

although we recognize that it~s not going to be an easy 

provision to interpret or to apply in specific situations. 
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I think thatEs an area that the courts will simply have 

to work out on a case-by-case basisa 

The question of the use of the criminal law in the 

area of public intoxication was raised in these pro­

ceedings a I would like to say that the Commission, I 

think unanimously, agreed that a public intoxication 

provision doesn't really belong in a penal code. I 

think Professor Knowlton addressed himself to the problem 

when we last met by saying that there simply, at this 

point in time, in our law is nothing to replace it. 

I think that we would all agree that,if there 

were a medical or a health type provision that would keep 

these people off the streets, it does not belong in the 

Code. 

Finally, I would like to address myself to some 

of the questions raised about loitering and about dis­

orderly conduct, particularly by the representative of 

the American Civil Liberties Union& 

I think, first of all{ that it 8 s important to 

point out that compared with what we have today, the 

provisions we suggest are much more rational, much 

more able to be interpreted by a court, and much more 

limited in their application to conduct by individuals. 

Today we both have several State statutes that are 

really without standards in many ways and we have a 

great number of local ordinanceso I think that we have 

improved upon that by creating standards that are 

better able to be applied in particular situations. 

I think that we should review our language in the light 

of the recent decisions by the Supreme Court of the 

United States and by the Supreme Court of New Jersey 

as to loud and offensive language and perhaps they will 

lead us to the conclusion that there should be some 

tightening up of the language used there. 

Those were the main areas that I saw as ones 

to which I wanted to address myself a I would like to 
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------------------------------
say that the Commission has asked me to say that we 

would like the opportunity to review ou.r propos.als in 

the light of the transcripts of these hearing:.s
1 

in the 

light of the papers to be submitted by the various 

groups, and in the light of the letters that we have 

received from members of the Bar and members of the 

Judiciary about particular provisions& I think that 

we would like to work with the Committee to try to draft 

a bill that will be acceptable0 I suppose it's inherent 

in something of this sort that it 0 s not going to be 

totally acceptable to those who represent law enforcement 

or police and it's not going to be totally acc~ptable 

to the Public Def ender and to those interested in the 

defense side of things. I suppose that~s inherent in the 

nature of enactlng - a new Penal Code that in attempting 

to rationalize it and to move it to a more modern stance 

it's natural that there are going to be some things that 

we 9 re going to change that the Prosecutors won't like 

particularly and some things we're going to change that 

the Public Defenders won't likes I think perhaps that 

is the thing that may lead the Legislature to the con­

clusion that it 0 s better than what we have& 

Thank you. 

ASSEMBLYMAN DICKEY: Thank you very much, Mr. 

Graham. 

Any questions, Mrse Klein? 

ASSEMBLYWOMAN KLEIN: Mre Graham, in discussing 

prostitution, you emphasized the health factor. 

MR. GRAHAM: That 6 S right .. 

ASSEMBLYWOMAN KLEIN: Yet I find it inconsistent 

with that that on page 64 2C:l4-7 a diseased person who 

knowing· that heys infected with a venereal disease has 

sexual intercourse or deviate sexual intercourse is a 

petty disorderly person~ whereas a solicitation is a 

disorderly person. I just don't see - since this seems 

to me to be a·far more serious offense, knowing - meaning, 
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I assume, in order to prove knowledge you probably have 

to prove the person was actually under treatment for a 

disease and knowingly communicates this to another 

person, and this is only a petty disorder .. 

MR. GRAHAM: I think that the reason that we 

graded them the way we do - I wouldn~t compare the 

provision as to an infected person having sexual inter­

course with the soliciting provision, I think I would 

compare it with the prostitution provision0 

ASSEMBLYWOMAN KLEIN: Thatis what I meant, the 

prostitution .. 

MRa GRAHAM: Yese It seems to me that an 

individual who is not engaged in the act for hire and 

who, therefore, at least probably is not engaged in the 

act with large numbers of persons on a constant basis 

does not raise the same kind of problem as does a 

prostitute who, if she becomes infected, can well infect 

very large numbers of men over a very short period of 

time. 

The evidence from a study that was done on behalf 

of the English autho~ities in England is that it would 

not be uncommon for a prostitute to infect a minimum of 

a hundred men before her disease would become capable 

of being identified thro1:i.gh blood analysis, in other words 

while it's still in the incubation periode I think that 

raises serious health problems, probably moreso than the 

relatively unusual application of the statute as to a 

knowingly_: diseas:ed person having sexual relations. 

I think that's the reason why we have a different 

level of punishment availableo I think that as to the 

provision as to a person who knowingly has relations when 

he or she has a venereal disease that the use of the con­

viction there is virtually always, as far as I have been 

able to find out, to put the person on probation and force 

the person to have treatment .. 

ASSEMBLYWOMAN KLEIN~ On this question of cor~obora­

tive evidence, at present we do not have corroborative 
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evidence in any crimes? 

MR~ GRAHAM: NoQ We require corroboration 

today in seduction offensesa By statute that 0 s required 

in New Jerseye 

ASSEMBLYWOMAN KLEIN: Is it your experience that 

because of the absence of any form of corroborative 

evidence on rape that there has been a great deal of 

miscarriage of justice? 

MR& GRAHAM: No. Let me put it this way. Rape 

today in· New Jersey covers a multitude of sins, it 0 s 

a statute that covers a great number of different acts 

including carnal abuse, and a charge of rape would 

also include attempted rape. 

My experience has not been that I have ever seen 

a miscarriage of justice on either side in a true rape 

prosecution, in other words what we think of as a 

forcible sexual attackQ I have seen cases and in 

discussions with other lawyers have discussed cases 

where charges by a young person, either a male or a female, 

of a sexual attack or attempted sexual attack by an 

adult, usually an adult male, have either resulted in 

convictions about which people have a great deal of doubt 

or have led to cases that are won at trial by what 

lawyers consider to be kind of luck. I have in mind the 

kind of case where a babysitter says that the man came 

home and tried to kiss her before he took her home, that 

kind of thinge I think that there is often, by a young 

person in that circumstance, a great deal of danger of a 

wrongful type of chargeQ 

That's what we really were addressing ourselves to 

in our corroboration provision. Perhaps we have over­

stated it. 

ASSEMBLYWOMAN KLEIN: Well, you are saying then 

that at present Wlth the absence of the necessity for 

corroborative evidence these charges are brought and 

are prosecuted and are punished while everyone is in 
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grave doubt as to whether they really took place? 

MRe GRAHAM: Not everyone is in grave doubt 

because the jury found the person guilty so at least 

12 people aren~t in grave doubto But people who have 

participated in the case, lawyers for both sides and 

judges, will tell you that they have a great deal of 

doubt about that kind of case and that they are all 

very hesitant about the worth of the conviction in 

that circumstance. Thatjs the problem to which we were 

addressing ourselves. 

ASSEMBLYWOMAN KLEIN: But the jury is not in 

doubt. 

MR. GRAHAM: That's right. If the jury convicts, 

the jury is not in doubte But the question is whether 

a case in that circumstance without any corroboration 

should be submitted to the juryc That's really the 

question that we are addressing ourselves to. 

ASSEMBLYWOMAN KLEIN: Well, would that be dif­

ferent in other kinds of offenses? I mean, as I under­

stand this Penal Code and understand our present law, 

there must be a finding of guilt beyond a reasonable 

doubt. 

MR. GRAHAM: There must be evidence from which 

the jury could infer guill beyond a reasonable doubt .. 

That's right. 

ASSEMBLYWOMAN KLEIN: Why would the same thing 

not be true in other kinds of cases, in other kinds of 

accusations? 

MR. GRAHAM: I think that it's true in our law 

that the testimony of one person saying that the defendant 

did the crime is sufficient for a conviction. I think 

because of a history and an awareness of charges made by 

young girls and young boys against adults, claiming a 

kind of sexual attack that is often very hesitant, very 

preparatory, and the merest kind of intent, and because 

of the very serious effect that that kind of a charge, 
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even thol;lgh it ul timatel·y leads to ?;.~:,, acqui t:l::.";;'~1 o has 

upon the life of the defendant that there is a fe,~ling 

that there should be a little more 1e"1idence i:.:.t that kind 

of a case. I think that 0 s the problem weure worried 

about .. 

ASSEMBLYMAN DICKEY: Mr .. Keogh-Dwyer, any 

questions? 

MR. KEOGH-DWYER: Noe 

ASSEMBLYMAN DICKEY: Mr .. Klein? 

ASSEMBLYMAN KLEIN: I want to compliment you on 

your presentation. And I am very pleased to hear your 

comments, particularly about the subject of plea bargain­

ing because I certainly a 1:Jree with you that the thrust 

of this Code is to encourage plea bargaining and I con­

sider that to be a very desirable effect. 

I would like to ask you one question about the 

subject of preemptione Actuallyu it 0 s a two-fold question 

on that subject .. 

First of all, can you tell me why the Conunittee 

decided that it did not want to go in the direction of 

total preemption~ and, secondlya can you give me an 

example of the kind of area in which you believe 

municipalities would still be able to adopt penal 

ordinances or criminal ordinances. 

MR. GRAHAM: Yes0 As to your second question, I 

think dress codes to the extent that they can do that are 

still penal in nature, sometimes carry penal sanctions, 

but are not covered in any way by our Code and would not, 

therefore, be in conflict either with any provision of 

the Code or anything that's intentionally eliminated. We 

simply don't address ourselves to the question of whether 

one can appear on the street in a bathing suit. So 

that's I think, an example of it. 

I think that the difficulty with total preemption 

of the right of the local governments to enact penal 

statutes is that it was really beyond the scope of the 
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mandate submitted to usm There are spread throughout 

Title 40 provisions applicable both to the local 

governments, the counties; the park com.missions, the 

many different local governmental bodies that can deal 

with that kind of provisiono I think if that 1 s going 

to be put on a statewide basis someone would have to 

address themselves to the major problem of reviewing 

all of those statutes and deciding which of them should 

be eliminated and which of them should become the subject 

of statewide provisionse I don&t think that that would 

be a bad idea~ I agree that we have too much proliferation 

of too many statutes like thate I think, though, that 

we didn't recommend it someplace because it was beyond 

the scope of our mandateB 

ASSEMBLYMAN KLEIN~ One follow-Upp and maybe this 

is a little bit of an unfair question but did the 

Committee consider that subject at all, the subject of 

preemption and, if so, aside from the administrative 

problems which you've properly pointed out that there 

is a great deal of work in doing that kind of thing, was 

there any sense of the Committee on that subject? 

MR. GRAHAM: Nom As the Commission reviewed it, 

I can recall that some people expressed almost the same 

view that was expressed this morning by the gentleman 

from the American Civil Liberties Union, the problem of 

different standards in so many different statutes. I 

think that we all agreed that what:.we ;W.anted__.to .do was 

protect·· the Code, protect what's here.. And / of course, 

our provision is addressed solely to conflict with the 

Code and not with other statutes. So that that was 

really the scope of our review of the questions, pro­

tecting the Penal Code. 

ASSEMBLYMAN KLEIN: Thank you. 

ASSEMBLYMAN DICKEY: Mr. Wallace, any questions? 

ASSEMBLYMAN WALLACE: I just have one question. 

I have before me here a copy of an ordinance that 
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was adopted in the Town of Kearny .:;,n June 14 0,f t'!d_s year 

on the loitering problem.. If this Penal Code is adopted
0 

would this particular loitering ordi:ia:ice then. become 

non-active or inoperative? 

MRs GRAHAM: Without seeing the ordinance and all 

of the many things that it might include in ita my 

quick answer would be thatoif it 0 s on the subject of 

loitering and the subject of loitering alone, the 

standard established by the State Legislature in the Penal 

Code would prevail over any standard set forth in the 

local ordinance .. 

ASSEMBLYMAN WALLACE: Thank you., 

ASSEMBLYMAN DICKt~Y: Mr .. Grahame I want to thank 

you very much for attending our two public hearings on 

the proposed Penal Code and for the excellent work you 

have done in assisting the Commission in drafting the 

Report. 

We would like to accept your offer to meet .with 

you and the members of the Study Commission after we 0 ve 

had a transcript of the hearings and the submission of 

recommendations from interested groupso and to assist 

us in drafting the proposed bill to be submitted to the 

Legislature .. 

MR .. GRAHAM: Thahk you. I will be happy to do so .. 

ASSEMBLYMAN DICKEY: Thank you very much. 

The Judiciary Committee will recess for lunch. 

We will reconvene at 2 o 0 clock at which time we will' 

have a public hearing on the subject of the death 

penalty. 

(Hearing adjourned) 
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POSI1'ION PAPEil 

The Law/J~stice Studies department at Glassboro StaLc 

I 
College supports and 8ndorscs the proposed Penal Code~ <lS 

preserd .. eo in the Final H.eport of the New JersC'y Crjminal 

I Law Revision Com.'Ttission 0£ October 1971. The proposed 

Code has prpperly reaso11ed guidelines, is well researched 

and represents the best contemporary thiriking. The Cade 

is probably the most advanced and most realistic of any 

proposed at this time anywhere in the U.S. 

We agree with Professor Wechsler that, .. "If the 

penal law is weak and ineffective basic human interests arc 

in jeopardy. If it is harsh or arbitrary in its impact, 

it ·works a gross injustice on those caught. in its toiJ.s." 

Therefore we are concerned with deprivation of protectior1 

for both the offender and the victim. With the increase in 

criminal activity und the increasing frequency of repeat 

offenders the question becomes what part does the legal 

process play in causing as well as deterring crime. 

It is certain that the present increase in crime is 

severely taxing the courts and the resultant administration 

of justice. Thus there is a distinct inference that the 

present system may be perpertuating and intensifying a 

criminal sub-· culture by its failure to move with the 

times. To return to our original statement of too much or 

too little punishment, il appears that either way the 

system offers no dct2rrent. PunishMent exists with meaning 

only as social sanction. 
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From this we can presume that social sa~ction ought to be 

welded to the concept of resocialization of the offender 

through the legal process. 

This we feel is now part of the Code in its approach 

to culpability, excuse,justification, degree of respollsibjlity 

and degree of punishment. 

We had hoped that the Commission would propose further 

reform for Corrections and Treatment 0~ the offender, but 

wisely that has been delayed until the present Penal Code 

is adopted. Thus the commission has wisely put the priorities 

in legal perspec~ive and social importance. 

Again while men of reason may disagree on each and 

I 
I 

every section of the proposed code, it is clearly seen that 

men of reason will agree on the usefullness and practicality 

of an advanced uniform penal code. Like the Phoenix that 

has just risen from the ashes, the code has yet to attain 

the perfection of movement. However we see no reason why the 

present proposal will not achieve that perfection when 

once adopted. 

Specifically we agree that a major advance is made by 

1) matching the degree of offense to the degree of culpability 

2} virtually ~liminating the 'over-kill' in criminal 

prosecution by modernized and formalized concepts in the 

code concerning contemporary sexual behaviour. 

We have long said that making a law docs not remove a 

cause, nor does it create morality. Neither should the law 

seek to censor or set moral standards. We agree that the 

courts ought to be free to attend to more serious matt~rs. 
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The setting forth of equitable grading of offenses is 

probably the most significant proposal made. Herc we see 

an attempt at unification of the existing chaos. Not only 

is this proposal a proper social concept in terms of the 

democratization of the law, but if carried into effect would 

result in the clearing of crowded court dockets. The 

Upper Courts would have more time available to give to 

more serious violations. 

We also state that the approach to sentence,probation 

and parole and the limitations and guidelines set forth in 

the code are necessarily a part of advanced correctional 

proceedure. They are in fact the determinations of the 

incarcerogenic nature of the offender. For example, the 

application of social sanction via the ritual of court 

proceedure does in fact determine the beginning life of 

all inmates. It is in this 'rite of transition' that the 

offender is desocialized. However if a degree of fairness, 

justice and social aid is manifest, it can be reasonably 

assured that such qualities will be reflected in the inmate's 

eventual resocialization. That is, we see the inmate as 

learning socialization through the legal process as much as· 

we see him· learning deviance through criminogenic association. 

We feel that the Code provides a base for respect for the 

law and respect for those who administer the law. We surely 

cannot expect respect when multiple standards prevail or 

when the law itself is administered inefficiently. 

This code does provide an element for instruction as welJ. 

as for sanction of ·the offender. It does remove the anxiety 
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from present indefinite proccedurcs. It does set up uniforn1 

standards and those standards are singularly professional. 

It can be stated with certainty by the Glassboro 

Gro~p that the major reform is not stated i.n th~ code. It 

is hidden by the letter of the lo.w. However concerned the 

Code is in its depth of social consequences, the writers 

cannot see the final ripple of the tablet they cast upon 

the waters. 

No group is more aware of social consequences than our- I 
l 

own. We are in daily contact with the inmates of the prisons. 

Glassboro offers a 4year degree program at Leesburg State 

Prison. Our-Law/Justice st~dies are dedicated to social 

reform throughout the entire spectrum of our programs. 

Thus we see as the most important and far reaching conse-

quence, the shift in emphasis from prisonization to·-re-

socialization of the offender. What we are saying is that 

by modernizing the legal proceedures and bringing them in 

line with contemporary socio--~_egal thought, WE WILL NO 

LONGER PROVIDE THE RECRUITMENT GROUNDS FOR MEMBERS OF 

ORGANIZED CRIME. 

Our prisons are graduation colleges for organized crime. 

Prisoners establish elites and hierarchies known only to 

professional insiders. With the expansion of prison populations 

and the super-criminization of society, the inmate pulture 

has responded to heavier sanctions by organizing a polarized 

sub-culture of syndicated crime. Such criminals who are in 

these elites received their training in our prisons ... and 
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have graduated summa cum laude! 

With the adoption of a progressive uniform Penal Code 

we would realistically approach the problem of organized 

crime. In our application of sanctions we would reduce 

the number of persons available for criminal recruitment. 

We would materially reduce the number of persons labelled 

crirninal •. that is, those put in prison uniform and assigned 

a license number ... as identified 'criminals' ! 

Thus for any one reason alone we would support the.code, 

yet we would agree that this last one is the most important. 

The Code is the first major piece of legislation offered to 

control crime~ at its source. It is a frontal attack on 

a serious problem of our times. 

However our total endorsement is based upon the reasons 

stated herein and upon our own professional conclusions and 

experience in the field. We, as professors in Law and Justice 

Studies emphaszie that this code should be adopted as soon 

as possible. Certainly it is in the social interests of the 

community, and more important it is in the interests of justice 

for the people of the State of New Jersey. 
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