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STATEMENT OF FACTS.

I John Fenning died December 31st, 1866, seized in fee of 
|a lot of land 60 x 120, corner of Jackson and Witherspoon 
[streets, Princeton, N. J., on which was a dwelling house, a 
paH tenant house and a shop. He left a Will and by his 

ill devised all his real property (which was said lot) to his wife 
or life, with remainder in fee to his son John A., and charged 

jpWith legacjes amounting to $1750 to his children James, 
P  George, Teresa and Mary, payable at the death of 
jŝ wi e or within one year thereafter. On this real property 
LJ6* ree mortgages at the time of the decease of said John 
Dâ rR--0116 mafle ky sâ  Fenning and wife in 1840 to 
Moot B f l ^ 200> ancl assigned to Job Olden; one for 
by a °]i nt̂ °ny Simmons, dated June 13th, 1856, now held 

aPPe ant as assignee; one for $500 to Abram Johnson,



dated Aug. ist, 1865, now held by Robert D. Warren as 
assignee. His wife and said son John A. were appointed Exe-
cutors by said Will, and resided upon the premises and man-
aged the estate. On May 26, 1868, John A. Fenning the son 
gave a mortgage on his interest in the lot to appellant Cor-
nelius Van Duyn, for $1000. On the same day James Palmer 
& Sons recovered judgment against him for $250. August 22, 
1868, Imlah and Charles Moore recovered judgment against him 
and John Cruser for 813.12. Nov 4, 1868 J. H. Cain & Co. 
recovered a judgment (now owned by Geo. Ward) against him 
for $669.99. Dec. 2d, 1868 Theodore F. Johnson & Co. re-
covered a judgment against him and Benj. R. Thomas (surety) 
for $504. John A. Fenning becoming financially involved, 
and the interest on the mortgages, and taxes being largely in 
arrears, on Oct. 9, 1869 he and his wife conveyed his remain-
der in fee of the said premises to his brother Chas. J. Fenning 
subject to the mother’s life estate, legacies devised by his s 
father’s Will, the said three mortgages and taxes. The 
object of Charles buying was to try and save the property for s 
his mother and the legatees. Dec. 8, 1869 (after he had 
parted with the property) John A. and wife also gave a mort-
gage on the same premises to John Cruser for $1000.

The appellant, March 10, 1870, filed a bill in the Court I 
of Chancery to foreclose his mortgage of $1000. Chas. J.l 
Fenning, then owner of the fee, John Cruser, mortgagee, Benj. j
R.Thoma.s, judgment creditor (he having paid and had assigned j 
to him the said judgment of Theodore F. Johnson &Co.) were j 
made defendants. James Palmer & Sons, Imlah and Charles I 
Moore were not made defendants (supposed to have been paid).! 
Final decree was made in said cause Jan’y 17, 1871 for corn-j 
plainant, $ 1183.75 > f°r defendant Thomas, $256.41; and for I 
defendant Cruser, $1146.42. J. W. Cain & Co. were not! 
made parties.

The premises were sold March 31, 1871 ; struck off to j 
Cornelius Van Duyn for $100, Deed to be made to Van Duynl 
or to whom he may direct. Deed delivered to Chas. J. Fen-1 
ning April 7, 1871, by Thomas Crozier, sheriff.

April 6, 1871, Harriet Ann Fenning, widow, Teresa H-,1 
Mary E., Frederick H., James A. Fenning and Mary S. hill
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wife, legatees under said Will of John Kenning executed a 
deed of Release to said Chas. J. Fenning, releasing the said 
premises in question from the life right of said widow and 
said legacies of $1750.

April 7, 1871, Chas. J. Fenning and wife executed a 
mortgage upon same premises to Cornelius Van Duyn to se-
cure $2000. April 7, 1871 Chas J. Fenning and wife executed 
two other mortgages upon same premises to Frederick H. 
Fenning, trustee, one to secure the widow Ann Harriet Fen-
ning her dower, and the other to secure the said legacies of 
$1/50 to said legatees under said John Fenning’s Will, which 
had been released in order that said $2,000 mortgage might 
be advanced over them. January 8, 1872, Chas. J. Fen-
ning and wife conveyed said premises to John F. Shann. 
April 17, 1872, Shann and wife conveyed same to Margaret 
Wyckoff June 5, 1872, Margaret Wyckofif and husband 
conveyed it to Mattie C. Shann, and she now owns it.
Cornelius Van Duyn on the -----  day of ___. of 188 
filed a bill in the Court of Cnancery to foreclose said 
mortgage of $500 made by said John Fenning and wife to 
Anthony Simmons, and by said Simmons assigned to him, 
also said mortgage of $2000 made by Chas. J. Fenning and 
wife to him and among others made J. H. Cain & Co. party 
defendants. Geo. Ward, surviving partner of J. H. Cain & 
Co, filed an answer claiming that said judgment was unpaid, 
and that said judgment was a lien next after the Simmons and 
Johnson mortgages of $500; each, and that said judgment had 
priority over said $2000 mortgage of Cornelius Van Duyn be-
cause it ante-dated the same. Cornelius Van Duyn filed an 
amended answer alleging that the consideration of the said 
2000 mortgage was for the said $1000 mortgage given by 

Jo n A. Fenning to Cornelius Van Duyn, dated May 26, 1868,
same and costs of foreclosure ; for the payment of 

sa'd Job Olden mortgage of $200 and interest; for the pay- 
®ent of the interest on said Simmons and Johnson mortgages,
All f P̂ ment. of taxes 5 amounting in all to said $2000!

0 which said sum, $2000, was used for the payment of 
eos upon said premises prior to the Cain and Ward judg- 
n.sai $1000 mortgage never having been cancelled of
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record. And that the failure to make said J. W. Cain & Co. 
parties under said first foreclosure was an oversight on1 
the part of the solicitor foreclosing said mortgageand praying 
for a decree in favor of said Van Duyn for the said Johnson 
mortgage of $500, and the said mortgage of 2̂000, and that! 
both have priority over said judgment of Cain and Ward; or,I 
for a decree on his f  ¡000 mortgage with interests and costs, 
and for all moneys advanced and paid by said Cornelius] 
Van Duyn to Chas. J. Fenning to pay liens on said premises 
prior to said judgment of Cain and Ward.

The case was argued upon proofs at the February Term 
of 1884 of the Court of Chancery, and the Chancellor among 
other things decreed : [See passages in parentheses in De-
cree].

And from that part of said decree [in Brackets] the rej 
spondent appeals, to wit: From that part of the final decree 
in the above stated cause whereby it is ordered and decreed; 
that the complainant is entitled, third, to an account “of all the 
moneys paid for taxes and interest thereon, whether paid by 
him or Charles J. Fenning or his grantees, and for all neces-j 
sary repairs and improvements and interest thereon put onj 
the property by said Charles J. Fenning or his grantees.

And, further, from that part of said decree as provides! 
“ that the said complainant is to account for all rents and profits 
of said mortgaged premises received by Charles J. Fennina 
or his grantees since the delivery of the sheriff’s deed to sai J 
Fenning, to-wit: the seventh day of April, A. D., eighteen 
hundred and seventy-one.” i

And, further, from that part of said decree as provided 
“ that if said accounting results in a balance against the coml 
plainant it must be credited on said complainant’s mortgage! 
but if in complainant’s favor he shall have a dereree in̂ J 
favor for said amount prior to the claim of J- W. Cain 

company, now owned by George Ward.” j
And, further, from that part of said decree which or̂  1 

a reference to a special master “to take and state said acco J  
$s well on behalf of the complainant as on behalf 0 t ^  1 
fendant, George Ward, and to ascertain and report as sp
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as practicable what is due the complainant on the above basis 
as well as what is due the defendant, George Ward.”

To the Court of Errors and Appeals in the last resort in
[all causes.

Ge o . O. Va n der bi lt ,
Solicitor and of Counsel with the Complainant.

Dated June 27th, 1885.

I conceive that there is good cause for appeal in the
[above stated cause.

Geo . O. Va n d er bi lt ,
Of Counsel with Complainant.

BRIEF.

The said appeal is based upon the following reasons:

1st. The judgment of J. W. Cain & Co. was only a lien 
at the time of the Sheriff’s sale, March 31st, 187 1 , on the in-
terest of John A. Fenning in the premises—and that was 
worth nothing, for there were upon the property, as prior 
liens to his judgment, the following incumbrances, viz :
1840, March 10, Olden mortgage, $ 200 00
1856, June 13, Simmons mortgage, 5°°  00
1865, August 1, Johnson mortgage, 500 00
1868, March 26, Van Duyn mortgage, 1,000 00
1868, May 26, Palmer judgment against John A., 256 67
1868, May 22, Moore judgment against John A., 813 12

[Taxes, arrears of interest on mortgages and cost of
foreclosure, 1,000 00

Legacies to John A. Fenning’s children, 1,750 00

$6,019 79
And the above encumbrances were subject to the life 

1 estate of the widow Ann H. Fenning in the premises.
As to amount of taxes and arrears of interest on mort-

i s 8 prior to J. W. Cain & Co. judgment, see testimony, pp. 
I 7» 70. 71, 72> 78, 98. Exhibits Z and Y, p. 88.

As to value of property at time of sheriffs sale, see pp. 
[ 72,95, 96, 97.
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The property was encumbered for much more than it 
was worth prior to J. W. Cain & Co.’s judgment, which was 
therefore a lien upon nothing.

2d. Because J. W. Cain & Co. were not made parties to 
said first foreclosure through arty design, but simply by mis-
take and oversight of the complainant’s solicitor. See testi-
mony, pp. 75, 76, 77. 35 Iowa p. 157.

3d. Because the $2,000 mortgage of appellant repre-
sents prior liens on the said premises to the said J. W. Cain 
& Co. s judgment, and by allowing the same to be a prior lien 
to said Cain judgment, J. W. Cain & Co. will be no worse off, 
but stand in the same position they did at the time of the first 
foreclosure and sheriffs sale.

4th. Because by advancing in good faith and without 
knowledge of the judgment of J. W. Cain & Co. an additional 
$1,000, to pay prior liens, and taking a new mortgage of 
$2,000, Chas. J, Penning was enabled to save the property, 
and thereby induced widow and legatees to release their 
rights. J. W. Cain & Co. ought not to be benefited thereby to 
the predjudice of appellant. It did not change his position 
as to the priority of lien on said premises.

5th. Because the $2,000 advanced by respondent was to 
pay incumbrances prior to j. W. Cain & Co, judgment, to-wit: 
Job Olden mortgage, interest on Simmons and Johnson mort- 
gages, taxes, appellant’s mortgage of $1,000 , interest, costs, 

&c. See testimony, pp. 67, 70, 71, 72, 78, 98. Exhibits Z 
and Y, p. 88. The respondent is therefore entitled to be 
subrogated in lieu of said incumbrances. Lidener v. Parey, 
77 Ind., p. 244, also 35 Iowa, p. 157, Jones on Mortgages» 

§ 971.

6th. Because the respondent has never been in posses 
sion of said premises, never paid any interest on encuni 
brahees, taxes or costs of repairs and improvements, an 
never received arty rents, issues and profits, and is therefore 
not subject to account in manner and form as the Chancel or
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prescribes in his decree : Ten Eyck v. Casad, ! 5 Iowa, p. 524 ; 
Ross v. Boardmari, 22 Hun, 527; Walsh v. Rutgers Fire Ins. 
Co., 13 Abb. Pr„ p. 33; White v, Maynard, 54 Vt. 575, 580;
Toots v. D---- Sheriff et als, 31st Ind.; Anson v. Anson, 20
Iowa, p. 520.

Can a judgment creditor, w h o  h as n ot ta k en  ou t execu tion  
or levied on the m ortgagor s  eq u ity  o f  redem ption  in  the p re m ise s , 
redeem from a mortgage prior to his judgment, after fore-
closure and sale of the premises U nder s uch prior mortgage ?

It has be held ( W orth in gton  v . W e lm o t j<p M iss . 6 0 8 )  that 
he could not, except where, by f r a u d  a n d  collusion  between 
the mortgagor and mortgagee, he has been omitted as a party 
to the foreclosure of the prior mortgage, and the mortgagee 
bought in the premises at a very inadequate price, to his detri-
ment.

The reason given is that a general judgment creditor 
before levy has no specific lien on the equity of redemption, 
and consequently no p r iv i ty  o f  es ta te  with the mortgagor.

Where a mortgagee buys at an invalid sale of the premises 
ecan only be liable to account where he has actually received 

the rents and profits. Bigler, v. Waller, 14 Wall 297, Ruther-
ford v. Williams 42 Mo. p. 35, Shepard v. Jones L. R. (21 Ch. 
D' W.), Downs v. Hopkins 65 Ala. p. 508.

7th. Because the respondent has only received since 
Pri 7.1871, the interest on his $ 2,000 mortgage, to wit: $ 1 2 0  

Per annum. The net income as rental from said property 
!mce 7> 1 ̂ 71 > would probably be about $300 per annum. 
011 he accounts on the basis the Chancellor has decreed, the 
300 rental will take the $120 of interest and $180 of the 

P incipal, and in 14^ years, (since April 7, 1871), that will 
°unt to 141̂  x  $180 $2,610, thus wiping out

and mortgage of appellant in toto; the decree goes further,

n̂tal̂ b ^at  ̂ aCGOUntinS exhausts the $2,000 then the 
all be charged up against the Simmons mortgage of
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$500 (dated in 1856). now held by appellant as assignee. 
The decree says the accounting shall be against the appel-j 
lant’s “ Mortgages.”

The Chancellor in his opinon uses the following strong] 
language, as to the injustice of the judgment of J. W. Cain & 
Co., being advanced over appellant’s mortgage.

“ T h e  fo r e c lo s u r e  w a s  c o m p le te  as  to  a l l  en c u m b ra n c e s  subsequent to and! 

in c lu d in g  th a t  $ 1 ,0 0 0  m o r tg a g e  e x c e p t  J W . C a in  &  Co. In the conviction that 

th e  t i t le  a c q u ir e d  u n d e r  i t  W a s  c o m p le te  a g a in s t  a ll those  subsequent encum-j 

b r a n c e s ,  th e  c o m p la in a n t  a d v a n c e d  $2,000  o n  m o r tg a g e  o f  the property on con- 

d i t io n  th a t  th e  l ife  e s ta te  s h o u ld  b e  e x t in g u is h e d ,  th e  ch a rg e  o f the legacies post*! 

p o n e d  to  th a t  m o r tg a g e  a n d  th e  m o n e y  o v e r  a n d  ab o v e  w hat was due on his] 

$ 1 ,0 0 0  m o r tg a g e  w ith  c o s ts  o f  s u i t  a n d  e x e c u tio n  fees paid in discharge or] 

r e d u c t io n  o f  p r io r  e n c u m b r a n c e s .  A n d  .’th a t  c o n d i t io n  was as before stated in all] 

r e s p e c ts  fu lly  p e r fo rm e d . T h e  q u e s t io n  is w h e th e r  u n d e r the circumstances,| 

W a rd  s h o u ld  h a v e  th e  b e n e fit o f  th a t  r e le a s e  a n d  postp o n em en t and payment of 

p a r a m o u n t  e n c u m b r a n c e s .  I t  is. to o  o b v io u s  fo r r e m a rk  th a t it would be contraryj 

to  th e  d ic ta te s  o f  ju s t i c e  to  g iv e  h im  th a t  a d v a n ta g e  a n d  it w ould be surprising! 

(O f in d  th a t  a n y  r u le  o f  e q u i ty  (u s in g  th e  te rm  in its te ch n ica l sense) would pre-j 

v e n t th i s  c o u r t  f ro m  d o in g  b e tw e e n  th e  p a r t ie s  w h a t ju s tic e  dem ands and constrain 

i t  to  d o  in j u s t i c e .”

And yet by the system of accounting which he presribesj 
the judgment of J.W. Cain & Co. is virtually given priority over 
appellant’s mortgage under this decree. Where is thej
equity and justice which the Chancellor in his opinion saysj 
we are entitled to? It results in compelling Van Duyn to
account for rents, issues and profits- when he never was in 
possession and never received the same.

8th. The doctrine is well settled that if a mortgagee pur 
chases and enters into possession he must account for rents, 
issues and profits while in possession. It is true the proper y 
was struck off to Van Duyn at sheriff’s sale, and the deed was 
to be made to him or to whom he might direct, see exhibit 2,j 
page 102 of testimony, but it was only so struck off as a ma  ̂
ter of wise precaution, to see if Chas. J. Fenning would carrŷ 
out his agreement contained in the following memoran aj 
made on day of sale by Solicitor Hageman, to wit

Van Duyn is to take a new mortgage on the whole properly  for 

degree with interest and costs and as much more as will make $2000,
‘he two mortgages of Duryee and Johnson; amounting together $1000 .
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1st on said mortgages a n d  J o b  O ld e n ’s m o r tg a g e  fo r  p r in c ip a l  a n d  in t e r e s t  a n d

Ixes are to be paid out o f  th e  s u rp lu s  o f  s a id  $ 2 0 0 0 , a f te r  V a n  D u y n ’s c la im  s h a l l  

¡be satisfied, and the w id o w  a n d  le g a te e s  o f  J o h n  F e n n in g ,  d e c e a s e d ,  a r e  to  e x e -

cute releases of the ir in te re s t in  s a id  p r o p e r ty  ; d e e d  f ro m  s h e r i f f  to  b e  m a d e  to  

Van Duvn or to w hom  h e  m a y  d ire c t.

The real purchaser therefore, was Chas. J. Fenning to 
whom the sheriff executed the deed April 7, 1871, and it was 
agreed he was to be the purchaser on the day of sale. There- 
fore as mortgagee he did not purchase and has never held 
possession as mortgagee, and the simple fact that the property 
was struck off to him as a matter of precaution until the above 
memoranda could be carried out should not be construed so 
[as to make him purchaser under his mortgage and thereby be 
held down with an iron hand to the doctrine of accounting as 

[mortgagee in possession, therefore we ask that so much of 
[the decree as is appealed from be reversed, and that the mort-
gages of appellant have priority over judgment of J. W. Cain 
!& Co.

Respectfully submitted,
G e o r g e  O. V a n d e r b i l t . 

Princeton, N. J., Nov. 21, 1885.
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IN CHANCERY OF NEW JERSEY.

Between

CORNELIUS VAN DUYN,
Compl’t,

and

On Foreclosure. 

Decree.

MATTIE C SHANN, Def't.

This cause coming on to be heard at the last regular 
term of the Court of Chancery, held at the State House in the 
city of Trenton, in the presence of Geo. 0. Vanderbilt and 
John H. Stewart, of counsel with complain int, and J. W. and
J. K. Field, of counsel with defendant George Ward, and the 
pleadings and proofs having been read and the arguments 
of the respective counsel having been heard and considered and 
the Court having duly considered the said pleadings, proofs and 
arguments and it appearing to-the Court that the complainanti 
is entitled to the relief sought and prayed for by him in his 
bill of complaint.

It is on this 2 0 th day of June, A. D. eighteen hundred 
and eighty-four, by the Hon. Theodore Runyon, Chancellory 
of the State of New Jersey, ordered, adjudged and decreed thati 
the said Chancellor by virtue of the power and authority oil 
this Court doth hereby order, adjudge and decree that the 
description of the premises covered by the complainants mort 
gage be corrected so that the depth of the lot covered there y 
shall be only one hundred and twenty feet instead of onehun 

dred and ninety feet as stated in said mortgage.
And it is further ordered and decreed that the complain 

ant is entitled first to an account of the moneys due 
principal and interest on his mortgage of Five hundred oi 
lars, bearing date the thirteenth day of June, A. D. eig e j 
hundred and fifty six, and which was duly assigned to 
according to law.



And it is further ordered and decreed that the defendant 
[Robert D. Warren is entitled, second, to an account of the 
[moneys due him for principal and interest on his mortgage of 
Five hundred dollars, bearing date the first day of August, A.

| D. eighteen hundred and sixty-five, and which was duly as-
signed to him according to law.

(And it is further ordered and decreed that the com-
plainant is entitled, third, to an account of the moneys due 
him for principal and interest on his mortgage of One thous-
and dollars bearing date May twenty-sixth, A. D. eighteen 

| hundred and sixty-eigKt, and [of all the moneys paid for taxes 
land interest thereon, whether paid by him or Charles J. Fenning 
\or his grantees, and for all necessary repairs and improvements 
land interest thereon put on the property by said Charles J. Fen- 
\mng or his grantees'] and of all principal and interest paid by 
said Charles J. Fenning or his grantees on the prior incum-
brances since the sale, and interest thereon).

[And it is further ordered and decreed that the complainant 
hs to account for all rents and profits of said mortgaged premises 
| ncaved by Charles f. Fenning or his grantees since the delivery 
\of the sheriff's deed to said Fenning, to wit, the seventh day of 
I April, A. D. eighteen hundred and seventy-one

[And it is further ordered and decreed that i f  the said ac- 
Uonnting results in a balance against the complainant it must be 
credited on said complainant's mortgages, but i f  in complainant's 
\favor he shall have a decree in his favor for said amount prior 
tithedaimof f. j | |  Cain & Company now owned by George 

ar<i] with costs, and that the said mortgaged premises be 
sold to pay and satisfy said decree.)

And it is further ordered and decreed that the defendant 
êorge Ward is entitled, fourth, to an account of the money's 
e dm for principal and interest on his said judgment of six 
n red and sixty-nine dollars and ninety-nine cents obtained 
* e fourth day of November, A. D. eighteen hundred and

sixty-eight.

Fre/^ ** *S Ûr̂ er or<̂ ered and decreed that the defendant 
ofth^k ^  Arming, trustee, is entitled, fifth, to an account 
gag- f °nê s ^ue for principal and interest on his mort- 

seventeen hundred and fifty dollars, bearing date the
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seventh day of April, A. D. eighteen hundred and seventy- 
one.

(And it is further ordered and decreed that all the fore-j 
going matters be referred to Levi T. Hannum, one of the 
special Masters of the Court \to  take and state said accounts 
as well on behalf of the complainant as on behalf of the defen-
dant George Ward, and to ascertain and report as speedily as 
practicable, what is due the complainant on the above basis as\ 
well as what is due said defendant George Ward], and to 
report the amounts due the several, other defendants upon; 
their respective mortgages and judgments and the order of I 
their priority and whether they all embrace the said premises! 
and whether the said mortgaged premises should be sold to-
gether or in parcels and if in parcels in what order).

THEODORE RUNYON,
* Chancellor.!

A true copy.
G. S. Du r y e e , Clerk.



Da v iso n & Co., Printers,27 MontgomerySt., Jersey C ity.

Between

Co r nel ius Y an  Du yn ,

Appellant, |

and

Ma t t ie  C. S iiann , et ah.,

Respondents, j

On Bill 

To

Foreclose.

S T A T E M E N T  O F F A C T S .

liis is ni suit for the foreclosure of two certain 
roofages, npon property situated in the Borough of 
Bnnceton, New Jersey.

0 ^le mortgage complainant derives his title, 
s« oll(vws. on Juhe 13, 1856, one John Fencing and 
1 e, executed a mortgage to Anthony Simmons, for 

Tle s,tm of five hundred dollars, dh April 22, 1869, 
osepli len Eyck, Esq., executor and trustee of An- 
; >ny Simmons, assigned this mortgage to William 
l̂iopson, on the same day, April 22, 1869, said Wil- 

Simpson, assigned this mortgage to Henry B. 
r)e ,̂ and on June 9, 1871, said Duryee assigned

ns 'nortgage to Cornelius Yan Duyn, the com-
plainant
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On August 1, 1865, John Fenning and wife executed 
another mortgage to one Abraham Johnson, on the 
same property for $500, and which said mortgage was 
on December 3, 1872; by said Johnson, assigned to 
Robert D. Warren.

On December 31, 1866, John Fenning, the mortga-
gor died, leaving a will, devising the property covered 
by the above mortgages to his wife, Ann Harriet, dur-
ing her life time, and at her decease, to his son, John 
A. Fenning, Jr., subject to paying his children, James 
A., Frederick H., George, Theresa H. and Mary E. 
Fenning, certain legacies amounting in the aggregate 
to $1,750.00.

On May 26, 1868, John A. Fenning, Jr., executed a 
mortgage upon this property to Cornelius Van Duyn, 
for the sum of $1,000.

On May 26, 1868, James Palmer and sons, recovered 
a judgment against John A: Fenning, in the Mercer 
Circuit Court, for the sum of $250.00.

On August 22, 1868, Imlah and Charles Moore, re-
covered a judgment against John A. Fenning, in the 
Supreme Court of N. J., for the sum of $813.12.

On November 4, 1868, Josiah H. Cain and George 
Ward, partners in trade, under the -firm name of Cain 
and: Wfird, recovered a judgment against John A. 
Fenning, in the Supreme Court of N. J., for the sum 
of $669.99, which judgment is now owned by George 
Ward, the surviving partner of said firm.

On December 2, 1868, Theodore F, Johnson and 
company, recovered a judgment in the Mercer Circuit 
Court, against John A. Fenning, and one Benjamin R. 
Thomas, for the sum of $504.00.

On October 9, 1869, John A. Fenning and wife con-
veyed this property to Charles J. Fenning, subject to 
the charges in his father’s will.

On December 8, 1869, John A. Fenning and wife 
executed a mortgage upon this property to John Ciu 
ser, for the sum of $1,000.00. (It will be obseived 
that John A. Fenning, by above conveyance, ha< 
parted with the fee before the giving of this moitgage).
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On March 10, 1870, Cornelius Van Duyn, filed a bill 
in this Honorable Court, for the foreclosure of a mort-
gage, executed May 26, 1868, by John A. Fenning, to 
Yan Duyn, and joined as defendants in said cause 
Charles J. Fenning, John Cruser and Benjamin R. 
Thomas; a final decree, was made in said cause, Jan-
uary 17,1871, for $1,183.75, amount due complainant 
Vau Duyn, and for $256.41, amount due defendant 
Thomas, and for $1,146.42, amount due defendant 
Cruser. The premises were sold by the Sheriff of 
Mercer County, on March 31, 1871, to Charles J. Fen-
ning, for $100, and on April 7, 1871, said Sheriff exe-
cuted a deed to said Charles J. Fenning, for said 
premises.

On April 6, 1871, Harriet Ann Fenning (widow of 
John Fenning, deceased), Theresa H„ Mary E., 
Frederick H., James A. Fenning and Mary S., his 
wife legatees under said will of John Fenning, de-
ceased, executed a deed of release to Charles J. Fen-
ning of the premises in question releasing said prem-
ises from the dower-right, and the charge of said 
legacies of $1,750.00. •
- On April 7,-1871, Charles J. Fenning and Sarah .E , 
his wife, executed a mortgage to Cornelius Yan Duyn, 
upon the premises in question, to secure the payment 
(d'$2,000.00, which mortgage was on April 10; 1871, 
iee irded in book Y. of mortgages, page 195, this is 
mortgage number two, in complainant’s, original bill 
described. . c ■

On April 7, 1871, Charles J. Fenning and wife, exe-
cuted another mortgage upon this .property to Fred-
erick H. Fenning, as trustee, to secure the payment to 
■ 1 Harriet Fenning, widow of John Fenning de-
ceased of her dower-right, and also the sum of $1,750 
ef legacies.

B R IE F
°i James W. & Joseph K. Field, of Counsel with Re-
spondent George Ward.
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Defendant, Ward, is only obliged to redeem the 
$500 mortgage of complainant firstly described in his 
original bill of complaint in this case which was exe-
cuted by John Fenning, deceased, to Anthony Sim-
mons, and dated June 13,1856, and the $1,000 mortgage 
dated May 26, 1858.

We do not 'dispute the priority of lien over defend“ 
ant Ward of complainant’s first mortgage of $500, nor 
of the mortgage of $500 given by John Fenning and 
wife to one Abraham Johnson and dated August 1, 
1865. When John Fenning, (the ancestor) died on 
December 31, 1866, this property was encumbered by 
two mortgages of $500 each,-making a total of $1,000; 
by his will he further encumbered and charged this 
property with the payment of $1,750 of ¡legacies and 
then devised the same to his wife Ann Harriet for 
life, and the fee to his son John A. Fenning (or as he 
is called in said will John Fenning, Junior.)

On May 26, 1868, John A. Fenning further encum-
bered this property bv mortgaging his interest therein 
to Cornelius Van Dnyn for the payment of $1,000 and 
James Palmer and Sons on May 26, 1868, recovered a 
judgment against John A. Fenning in the Mercer 
Circuit for thé sum of $250 and on August 22,1868, 
Imbih and Charles Moore also recovered a judgment 
against John A, Fenning, in the Supreme Court, f r 
the sum of $813.12.

So that on November 4, 1868, when defendant Ward 
recovered his judgment of $669.99 against John A. 
Fenning, this property was encumbered with the 
widow’s dower-rigilt and mortgages and judgments 
amounting to the sum of $3,813.12 of principal mon-
eys. On October 9, 1869, John A. F e n n in g ,  the then 
owner of the fee, ami his wife conveyed this property 
to Charles J. Fenning..

And on March 10. 1870. Cornelius -Van Dnyn (who is
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also the complainant in this cause) filed a bill in this 
Honorable Court for the foreclosure of the mortgage of 
$1,000, executed to him by John A. Fenning, May 26, 
1868. He made defendants in that cause Charles J. 
Fenning, the then owner of the fee, and John Cruser 
and Benjamin it. Thomas, encumbrancers subsequent; 
to Ward, the defendant in this present cause. Under 
this foreclosure proceeding the premises were sold by 
the Sheriff of Mercer county, on March 31, 1871, and 
according to an understanding and agreement made 
between Yan Duyn, the complainant in that cause, 
and Charles J, Fenning, the then owner of the fee, 
Fenning was to be allowed to buy, provided he pro-
cured releases from the widow of her right of dower and 
from the legatees of their legacies, and to pay Yan 
Dnyn the costs of that foreclosure. If he did this, Y<pi 
Duyn was to loan him an additional $1,000 and take 
from said Fenning a mortgage upon this property for 
$2,000, Yan Duyn’s object being to advance himself 
over the legacies amounting to $1;750, and the 
widow’s dower right. That this agreement was faith-
fully carried out to the letter, complainant’s bill and 
tho proofs only too well show ; that Yan Duyn consid-
ered this mortgage of $1,000 as paid by the taking of 
the subsequent mortgage of $2,000, see Case, page 66, 
folios 10—40; page 77, folios 10—40 ; page 78, folio 10.

Charles J. Fenning bought his brother John A. 
Fencing’s interest in this property subject to certain 
mien ubrances which John had put upon it, among 
them being a $1,000 mortgage to Yan Dnyn, the pres-
ent complainant. He wished to save this property jf 
possible. (See case, p. 65, folio 30—40 ; p. 79, folio 
60 10 ; p. 80, lines 2—5.) And for this purpose on 
March 10, 1870, Cornelius Yan Duyn, the present 
c°niplaiuaut foreclosed this $1,000 mortgage in on lor 
fo cutoff other claims which John Fenning, Jr., had 
put upon his interest. (See .Case, p. 66, folios 10—20; 
P- 69, folio 30.

Charles was to be allowed to buy, and Yan. Duyn 
was to advance an additional $1,000 and take from
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Charles a mortgage for $2,000 and satisfy the mort-
gage given by John Fenning Jr., just foreclosed, if he 
Charles, would make him, Yan Dnyn, more secure by 
extinguishing the legacies and the widow’s right. This 
was done. That the Fennings intended to advance 
Van Duyn ahead of the widow’s right and the $1,750 
of legacies aud released their rights therein for that 
purpose, see Case, p. 66, folio 30, p. 67, lines 4 to 8, p. 
68, lines 12 to 18, p. 70, lines 24 to 30, p. 71, folio 10, 
p. 80, folios 20—25, p. 88, folio 30, p. 89, lines 1 to 9, 
p. 92, lines 10—30, p. 92, 30—40.

Unless they had done this, he, Van Duyn, would 
would not have lent this additional $1,000 to Charles
J. Fenning and taken a new mortgage for $2,000. (See 
Case, p. 71, folio 30—40.

For $1,000 of this $2,000 went as payment of the 
mortgage given by John Fenning, Jr., to him (Van 
Duyn). (See Case, p. 92, lines 5 to 11, same page, 
folios 10, 20 and 30.)

Van Duyn having thus accomplished his object of 
advancing himself over the widow’s dower-right and 
the legacies, and making himself, as he supposed,  
more secure by the taking of this $2,000 mortgage, 
thereby advanced this defendant Ward, over 
the widow’s dower and legacies.

The first foreclosure of appellant’s $1,000 mortgage 
was complete as to all encumbrances subsequent to and 
including that $1,000 mortgage, except the judgment of 
J. H. Cain & Co., now owned by Respondent Yard.

As to him it was a nullity and left his rights and 
equities entirely uuaffected.

By the sale Fenning as purchaser (he being allowed 
by Van Duyn to buy is per aforesaid agreement) ac-
quired the title of all the parties to that suit, and he 
holds it subject only to the rights and equities of Re-
spondent Ward who was not a party to that suit.

Now the point under consideration is what are those 
rights and equities. They are the right to redeem the 
prior encumbrances.
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Hutchinson vs. Swartsweller, 4 Stew., 205.
Parker vs, Child, 10, C. E. Green, 41.
Ibid.

And to an account of the rents and profits.
Also all moneys which the purchaser had paid in 

reduction or discharge of prior encumbrances.

McCormick ¿vs. Knox, 105, U. S., 122.

Or for interest thereon, oi for taxes or for municipal 
assessments.

Atwater vs. West, 1 Stew, 361.

Benedict vs. Gilman, 4 Paige, 58.

Such being the undoubted equitable doctrine the ac-
counting required by the Chancellor’s decree is per-
fectly correct. No injustice has been done appellant, 
aud we can see no possible cause for him to complain, 
as he is granted all he asks, so far as his case and 
proofs will allow. His mortgage for $1,000 dated May 
26,1868, is declared to be a subsisting lien upon this 
property as against Ward, and the Chancellor says that 

he is entitled to an account of the moneys due him for 
principal and interest on this mortgage, and entitled 
to all moneys paid for taxes, whether paid by him 
or Charles J. Fenuing, or his grantees, and for 
idl necessary repairs put on the property by 

^Penning or his grantees, and of ail principal 
 ̂ find interest paid by Fenning or his grantees on the 
^pnor encumbrances since the sale of this property 
under the first Van Duyn foreclosure proceedings.’1 
What more can lie ask or expect. By this means 

lie exact amount of moneys expended, whether by 
mn or by Fenning and his grantees for the benefit 
? !  improvement of this property which Ward is re- 
djiiiec to redeem, can be ascertained, and after being 
j'l ewed to increase his mortgage U  tins extent. What 

16 'us ^  :U'd in the premises, other thau to require



8

and demand from the complainant an account of the 
rents and profits and to have them applied to the pay-
ment of those moneys. This Ward is undoubtedly 
entitled to.

Parker vs. Child, 10 C. E. Green, 41.

Tan Duyn vs. Shaun, 12 Stew, 6.

Chilver vs. Weston,“ 12 C. E. Green, 435.

And whether Tan Duyn has been in possession of 
these premises or not, cannot alter this rule.

Tan Duyn is allowed to increase his mortgage by 
any moneys expended on this property by Eenniug or 
his grantees for the improvement of this property, 
and it certainly is no hardship to require him to ac-
count for all the rents and profits received by said 
Penning or his grantees as an offset thereto ; this is 
equitable and just and the only wav in which justice 
can be done to all concerned.

Therefore, since neither James Palmer & Sons, who 
recovered a judgment of $250, May 26, 1868, against 
John A. Fenning, nor X. & C. Moore, who recovered a 
judgment of $813.12, August 22, 1868, a g a i n s t  John A. 
Fenning, have appeared and proved their respective 
judgments, defendant Ward is thus advanced over 
them.

We therefore respectfully submit that the decree ap-
pealed from should in all respects be affirmed with 
costs.

JAS. W. & JOSEPH K. FIELD,
Solicitors for and of Counsel with 

Despondent George Ward.
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Bet ween

CORNELIUS VAN DUYN,
C o m pla in an t,.

AND

ImaTTIE C. S H A N N, e t  a l s , 
D efen d a n ts .

Honorable Theodore R u n y o n , C h an cello r o f  th e S ta te  o f  
Hew jersey. ’

tnr r H h  complaining, show unto your Honor your ora- 
orne ius Van Duyn, of the township of Franklin, in thefmmh r r ujwnsmp oi rranxnn,

about^the ^  S t a t e  ° f  N e w  J e r s e y ' t h a t
sand eight
the Borough
°fNew Jerse0;

f the same place aforesaid, in the sum of five

on or
in the year one thou- 
one John Fenning, of

about the thirteenth day of June,

the Borot^oTpred and. fifty‘six’ H U B ?  renning- 1  
ofNew if- k nnceton’ in the county of Mercer, and State

unions ofAh eCame and Was J ust^  indebted unto Anthony 
hundred dollars
nmg inorrip ! ' and bdnS so indebted, the said John Fen- 
with interest ° Secure Payment °f the said sum of money, 
and delive ’ ma|ce an<̂  execute, under his hand and seal 
obligation h Simmons a certain bond or
in lbe penaieanng ^  Same day and year *ast aforesaid, 

sum of one thousand dollars, lawful money of

IO
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the United States, with a condition thereunder written, that if̂ 
the said John Fenning, his heirs, executors or administrators] 
should well and truly pay or cause to be paid, unto said An-
thony Simmons, his executors, administrators or assigns, the 
just and full sum of five hundred dollars, lawful money afore-j 
said, on or before the thirteenth day of June, in the year of! 
our Lord, one thousand eight hundred and fifty seven, with] 
lawful interest for the same from the date hereof without] 
any fraud or other delay, then the said obligation should be 

IO void, otherwise to remain in full force and virtue, as in and] 
by the said bond or obligation and the condition thereof,] 
reference being thereunto had, wilL more fully and at large] 
appear.

And your orator further shows that the said John Fen-j 
ning, in order to secure the payment of the said sum of money] 
above mentioned, together with the interest thereon, executed 
and delivered unto said Anthony Simmons a certain indenture 
of mortgage, bearing date the same day and year first afore-
said, made by the said John Penning and Ann H. Fenning,j 

20 his wife, of the first part, to Anthony Simmons of the second! 
part; whereby the said parties of the first part did grant,] 
bargain, sell, alien, convey, and confirm unto the said party! 
of the second part, his heirs and assigns, all that certain lot! 
of land situate on the corner of Jackson and Witherspoon] 
Streets, in the Borough of Princeton aforesaid. Beginning all 
the corner of said streets and running thence along the line] 
of Jackson Street one hundred and ninety feet, thence parallel 
with Witherspoon Street sixty feet to land of David Hullfis,] 
thence along said Hullfish’s line one hundred and ninety feel] 

30 to Witherspoon Street, thence to the corner of Witherspoon] 
and Jackson Streets the place of beginning sixty feet, said otj 
being sixty feet fronting on Witherspoon and one hun re ] 
and ninety feet deep. j

Together with all and singular the tenements, hereditai 
ments and appurtenances, reversions, remainders, rents, issu ■ 
and profits thereof: and also all the estate, right, title, ¡ntereSjj 
use, property, possession, claim, and demand whatsoever, J  
well in law as in equity, of the said party of the first P 1 
therein: to have and to hold the said granted and 

40 premises, with the appurtenances, unto the said party 0
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second part his heirs and assigns to his and to their own 
¡proper use, benefit and behoof forever : Provided al ways, that 
if the said parties of the first part thereto, their heirs, exe-
cutors or administrators,- should well and truly pay or cause 
[to be paid, unto said Anthony Simmons his executors, ad-
ministrators or assigns, the said sum of money mentioned in 
the condition of the said bond, with the interest thereon, at 
the time and in the manner mentioned in the said condition, 
¡according to the true intent and meaning thereof, then the 
¡said indenture of mortgage and the estate thereby granted, 1 
should cease, determine and be void.

And your orator further shows that after the execution 
of the said indenture of mortgage, the same was in due form 
of law acknowledged by the said John Fenning and Ann H. 
Penning, his wife, before William Lytle, a commissioner ap̂
I pointed to take the acknowledgment and proof of Deeds, and 
duly recorded in the office of the Clerk, in and for the said 
[County of Mercer, in Book I of Mortgages, page 417, on the 
fourth day of July, in the year one thousand eight hundred 
pnd fifty-six, as by the several certificates endorsed on the said
»indenture of mortgage, more fully appears.
I y°ur orator further shows; that after the execution 

said bond or writing obligatory and of the said deed of
[indenture of mortgage to wit, on the twenty-second day of

A. D., eighteen hundred and sixty-nine, one Joseph 
I enEyck, executor and trustee under the last will and testa- 

of said Anthony Simmons, deceased, by writing under 
Ps hand and seal, dated on that day assigned said bond and 
portgage to one William Simpson, and that after the. exe-
pition of said assignment the same was in due form of law 3°
P nowledged by said Joseph Ten Eyck, executor and trustee 
P aoresaid, before Hezekiah Mount, a commissioner ap- 
L ted tâ e acknowledgments and proofs of deeds, &c.,
K d a\â erwarĉs to wit on the twenty-second day of April,
Sim I K^-en hundred and sixty-nine, the said William 
L PaSs°sn writing- under his hand and seal, dated on that 
Duiyee'6116̂  111 § |jl| k°nd an<̂ mortgage to one Henry B. 
same  ̂ if l l  a^er execution of said assignment the 

p̂sonV0 ÛS °̂rm âw acknowledged by said William
e°re said Hezekiah Mount, commissioner as afore-40
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said, and duly recorded in the office of the Clerk in and for 
the County of Mercer, in Book E. of Assignments of Mort-
gages, page 312, &c., on the twenty-fourth day of December,! 
A. D., eighteen hundred and seventy, as by the certificate of 
the Clerk of the said county endorsed on the said assignment 
of mortgage more fully appears, and to which your orator for 
greater certainty begs leave to refer if it be necessary so to do, 

And that afterwards to wit on the ninth day of June, A. 
D., eighteen hundred and seventy-one, the said Henry B.j 

IODuryee, by writing under his hand and seal, dated on that 
day assigned the said bond and mortgage to your orator 
Cornelius Van Duyn, and that after the execution of said! 
assignment the same was in due form of law acknowledged 
by said Henry B. Duryee before William C. Vandewater, a 
commissioner appointed to take acknowledgments and proofs 
of deeds, &c., and duly recorded in the office of the Clerk in 
and for the County of Mercer, in Book E. of Assignments of 
Mortgages, Page 462, &c., on the tenth day of June, A. D,j 
eighteen hundred and seventy-one, as by the certificate ofthej 

20 Clerk of the said county endorsed on the said assignment oil 
mortgage more fully appears and to which your orator fori 
greater certainty begs leave to refer if it be necessary so to do.j 

And your orator further shows that in the description! 
of said lot of land in your orator’s said mortgage it is therein! 
alleged that the said lot has a depth of one hundred and ninety! 
feet, but upon searching the records your orator is satisfie J 
that said alleged depth of said lot of land in said mortgage 08 
one hundred and ninety feet is an error, for in the origin | 
deed from David Hullfish to said John Fenning of said lot oa 

3° land it is therein described as being one hundred and twenyj 
feet in depth, and upon searching the records and investigat* 1 
your orator has been unable to find that the said John 
ever owned any lands adjoining this said lot of land, an 1 
all other deeds, mortgages and conveyances respecting 1 
lot of land speak of it as being one hundred and ŵen̂  
in depth. And your orator is satisfied that the correct epi 
of said lot is one hundred and twenty feet, and your  ̂ 1 
prays that the said description of said lot of land in yo  ̂^  
tor’s said mortgage may be corrected, and thatt e wô   ̂ 1  

40 hundred and ninety feet, wherever they appear in
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icription of said lot of land in said mortgage, may be stricken 
tout and the words one hundred ant twenty feet substituted in 
lieu thereof and that the said description may be so reformed, 
and corrected so as to read as follows, viz. : —

IO

20

, All that certain lot of land situate on the corner of Jack- 
son and Witherspoon Streets, in the Borough of Princeton, 
County of Mercer, and State of New Jersey. Beginning at 
[thecorner of said streets and running thence along the line 
[of Jackson Street one hundred and twenty feet. Thence 
[parallel with Witherspoon Street, sixty feet to land of David 
Hullfish. Thence along said Hullfish’s line one hundred and 

[twenty feet to Witherspoon Street. Thence to the corner of 
[Witherspoon and Jackson Streets, the place of beginning,
[sixty feet, said lot being sixty feet fronting on Witherspoon,
[and one hundred and twenty feet deep.

And your orator prays this Honorable Court to decree 
Ihat the said last named description be taken as the true 
[and correct description of the lot of land mentioned and de- 
[scribed in your orator’s said mortgage, and that it be adver-
tised and sold by this last-named and corrected description.

And your orator further shows that on or about the 
leventh day of April, in the year one thousand eight hundred 
#nd seventy-one, one Charles J. Fenning, of the City of 
Poboken, in the County of Hudson, and State of New Jersey, 
Itacame and was justly indebted to your orator Cornelius Van 
P uyn, in the sum of two thousand dollars, and being so in- 
Bebted the said Charles J. Fenning, in order to secure the 
®ayment of the said sum of money with interest, did make 
P>d execute under his hand and seal, and deliver unto your 
Prator Cornelius Van Duyn, a certain bond or obligation 3°  
| rin£ â*-e the same day and year last aforesaid, in the penal 
Bjn offourthousand dollars lawful money of the United States,
Kgjj 3 COn̂ ôn thereunder written that if the said Charles J. 
i* atllng, his heirs, executors, or administrators, should well and 
B PV, or cause to be paid unto your orator Cornelius Van 
loft  ̂eXecûors> administrators, or assigns, the j ust and full sum 
■ est r° °Usanĉ dollars inoneyear afterdate, with lawful inter- 
■  °m |pji without any fraud or other delay, then the said 
!an/ 1̂0n Ŝ oû  he v°id, otherwise to remain in full force 

r Ue as in and by the said bond or obligation and the 4°
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condition thereof, reference being thereunto had, will more 
fully and at large appear.

And your orator further shows- that the said Charles J. 
Fenning, in order to secure the payment of the said sum of 
money above mentioned, together with the interest thereon, 
executed and delivered unto your orator Cornelius Van Duyn, 
a certain indenture of mortgage, bearing date the same day 
and year first aforesaid, made by the said Charles J. Fenning' 
and Sarah E. Fenning his wife, of the first part, to your ora-
tor Cornelius Van Duyn, of the second part; whereby the] 
said parties of the first part did grant, bargain, sell, alien, con-
vey and confirm unto said party of the second part, his heirs] 
and assigns, all that certain tract or parcel of land and premises 
hereinafter particularly described, situate, lying and being in 
the Borough of Princeton, in the County of Mercer, and State 
of New Jersey. Beginning at the southeast corner of Jack-1 
son and Witherspoon Streets; Thence running along Jackson] 
Street one hundred and twenty feet to a stone. Thence south-
erly along the line of David Hull fish, deceased, and parallel j 2o j
with Witherspoon Street sixty feet to a stone for a corner.l
Thence easterly along the line of said Hullfish’s land and] 
parallel with Jackson Street one hundred and twenty feet to 
Witherspoon Street aforesaid. Thence along Witherspoon! 
Street sixty feet to the place of beginning. Being the samel 
property of which John Fenning, Senior, died seized and ml 
his possession at the time of his death; together with all and! 
singular the tenements, hereditaments, and appurtenances,! 
reversions, remainders, rents, issues and profits thereof, and! 
also all the estate, right, title, interest, use, property, posses 1 

3°sion, claim and demand whatsoever, as well in law as in equity,! 
of the said party of the first part therein: to have an t(J 
hold the said granted and described premises, with the appMj 
tenances, unto the said parties of the second part, his ellj| 
and assigns, to his and to their own proper use, bene a j  
behoof for ever : provided always, that if the said party o t I 
first part thereto, their heirs, executors, or administra 
should well and truly pay, or cause to be paid unto J  
Cornelius Van Duyn, his executors, administrators, or assg* 
the said sum of money mentioned in the condition o t e  ̂j  

4° bond, with the interest thereon, at the time and in the ma
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[mentioned in the said condition, according to the true intent
and meaning thereof, then the said indenture of mortgage,
and the estate thereby granted, should cease, determine, and
be void. .. „ > •

And your orator further shows that after the execution
of the said indenture of mortgage, the same was in due form
of law acknowledged by the said Charles J. Fenning and
Sarah E. Fenning his wife, before J. Harvey Lyons, a Master
jin Chancery of the State of Nevv Jersey, and duly recorded in
nhe office of the Clerk in and for said County of Mercer, in io
iBook Y of Mortgages, page 195, on the tenth day of April,
I in the year one thousand eight hundred and seventy-one, at
[eight 0 clock A. M., as by the several certificates endorsed on
Rhe said indenture of mortgage, more fully appears.

And your orator further shows that on or about the first
pay of August, A. D. 1865, the said John Fenning and wife
executed a mortgage on the same premises mentioned and
Described in your orator’s said two mortgages, to one
¡Abraham Johnson, to secure the sum of five hundred dollars
or some other sum, who afterwards, on the third day of De- 20
fember, A. D. 1872, by writing under his hand and seal,
B te ,on that day and duly acknowledged according to law,

gned the same to one Robert D. Warren, who claims now
i  Ct e ^°^er and owner of said mortgage, and by virtue
j eo claims to have some lien upon the said premises; but
Las °ra*°r charSes that the said last-mentioned mortgage
L , xecuted and recorded subsequent to your orator’s said

m°rtgage, to wit: the mortgage executed by John J.
thereof̂  3̂  ŴS I  Anthony Simmons, and with full notice
isubsequent tn T lnca™brance at a11 uPon said premises is 30
orator d • & Sai<̂ brSt niortSage of your orator, but your
L„e a mitS anC* cbar£es ^ at the said last-mentioned mort-
yourorat^r"  ̂anC* recor̂ e<̂ Pr*or to second mortgage of
L Cbariesr T epe*n êscr‘ked, to wit: the mortgage executed
oombrance ennin̂  and wife to your orator, and if an in-
•Oortirao-o m  uPon 111 sard premises is prior to the second W  of your orator /

A n/J
day 0f .ar °rat°r further shows that on about the seventh

wife executed ^ tbe sa*d Charles J. Fenning and
a mortgage on the same premises mentioned 40
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TO

a n d  d e s c r ib e d  in  y o u r  o r a t o r ’ s s a id  tw o  mortgages to one 
F r e d e r i c k  H .  P e n n in g ,  T r u s t e e ,  t o  s e c u re  the sum of seven- 

t e e n t  h u n d r e d  a n d  f i f t y  d o l la r s ,  o r  s o m e  o th e r sum, by virtue 

o f  w h ic h  s a id  m o r t g a g e  th e  s a id  F r e d e r ic k  H . Fenning, trustee,I 
c la im s  t o  h a v e  s o m e  l ie n  u p o n  th e  sa id  prem ises; but your 

o r a t o r  c h a r g e s  t h a t  th e  s a id  la s t -m e n t io n e d  mortgage was 
e x e c u t e d  a n d  r e c o rd e d  s u b s e q u e n t  to  y o u r  o ra to r’s said two 
m o r t g a g e s ,  a n d  w ith  f u l l  n o t ic e  th e re o f, and  i f  an incumbrance 

^at a l l  u p o n  s a id  p r e m is e s  is  s u b s e q u e n t  to  the  said two mort-
g a g e s  o f  y o u r  o ra to r .

A n d  y o u r  o r a t o r  f u r t h e r  s h o w s  th a t on or about the 
e ig h t h  d a y  o f  D e c e m b e r ,  A .  D .  1869 , th e  sa id  John A. Fen-

n in g  a n d  w ife  e x e c u t e d  a  m o r t g a g e  o n  the  premises men-j 

t io n e d  a n d  d e s c r ib e d  in  y o u r  o r a t o r ’s sa id  tw o  mortgages, to 
o n e  J o h n  C r u s e r ,  t o  s e c u re  th e  s u m  o f  one  thousand dollars, 

o r  s o m e  o th e r  s u m , a n d  b y  v i r t u e  th e r e o f  c la im s  to have some; 
l ie n  u p o n  s a id  p r e m is e s ;  b u t  y o u r  o ra to r  charges that alU 

c la im ,  l ie n  o r  in t e r e s t  in  s a id  m o r tg a g e d  prem ises, by virtue! 

o f  s a id  m o r t g a g e  w a s  f o r e c lo s e d  in  a  fo re c lo su re  suit in this 

0  H o n o r a b le  C o u r t ,  h e r e in a f t e r  m o re  p a r t ic u la r ly  set forth, buj 

i f  a  l ie n ,  is  s u b s e q u e n t  t o  y o u r  o r a t o r ’s f irs t  mortgage.
A n d  y o u r  o r a t o r  f u r t h e r  s h o w s  th a t  on or about the| 

n in e te e n th  d a y  o f  M a r c h ,  A .  D .  e ig h te e n  hu n d red  and seventy  ̂

tw o ,  t h e  s a id  J o h n  F .  S h a n n  a n d  wife e xe cu te d  a mortgage o j 

th e  s a m e  p r e m is e s  m e n t io n e d  a n d  d e s c r ib e d  in  y o u r orator^

s a id  tw o  m o r tg a g e s ,  t o  o n e  H e n r y  D .  Jo h n so n , to secure the

who after-js u m  o f  f iv e  h u n d r e d  d o l la r s ,  o r  s o m e  o th e r  sum , 
w a rd s ,  o n  th e  tw e n t y - f i r s t  d a y  o f  J u ly ,  A. D. eighteen hunl 

d r e d  a n d  s e v e n ty - th re e ,  b y  w r i t in g ,  u n d e r  his hand and seal 
3 °  d a te d  o n  t h a t  d a y  a n d  d u ly  a c k n o w le d g e d  according to h'J

a s s ig n e d  t h e  s a m e  to  o n e  H e n r y  B . D u ry e e , who claims now

to  b e  th e  h o ld e r  a n d  o w n e r  o f  s a id  m o rtg a g e , and by vir  ̂1 
t h e r e o f  c la im s  t o  h a v e  s o m e  l ie n  u p o n  th e  sa id  premises, 

y o u r  o r a t o r  c h a r g e s  t h a t  th e  s a id  la s t  m en tio ned  m0(r^ j  
w a s  e x e c u t e d  a n d  r e c o rd e d  s u b s e q u e n t  to  y o u r  orators |  
tw o  m o r t g a g e s  a n d  w it h  f u l l  n o t ic e  th e re o f, and  i f  an mcJ l  
b r a n c e  a t  a l l  u p o n  s a id  p re m is e s ,  is  su b sequ en t to t e « 

tw o  m o r t g a g e s  o f  y o u r  o ra to r .
A n d  y o u r  o r a t o r  f u r t h e r  s h o w s  th a t  on  o r a  ̂ 1 

4 °  t h i r t ie t h  d a y  o f  A p r i l ,  A .  D .  e ig h te e n  h u n d re d  and seve 1
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two, the said M a t t ie  C . S h a n n  a n d  J o h m F .  S h a n n  h e r  h u s -

band, executed a m o r tg a g e  o n  th e  s a m e  p r e m is e s  m e n t io n e d  

and described in  y o u r  o r a t o r ’s  s a id  tw o  m o r t g a g e s ,  t o  o n e  
; Henry B. D u ryee , to  s e c u re  th e  s u m  o f  tw o  h u n d r e d  a n d  f if t y  

[dollars, or some o th e r  s u m , b y  v i r t u e  o f  w h ic h  s a id  m o r t g a g e  

the said H en ry  B . D u r y e e  c la im s  to  h a v e  s o m e  l ie n  u p o n  th e  

said premises; bu t y o u r  o r a t o r  c h a r g e s  t h a t  t h e  s a id  la s t  

mentioned m o rtgage  w as e x e c u t e d  a n d  r e c o rd e d  s u b s e q u e n t  

,to your o ra to r’s s a id  tw o  m o r t g a g e s  a n d  w it h  f u l l  n o t ic e  
thereof, and i f  an in c u m b ra n c e  a t  a l l  u p o n  s a id  p r e m is e s ,  is  10  
[subsequent to the  sa id  tw o  m o r t g a g e s  o f  y o u r  o ra to r .

And y o u r o ra to r  f u r t h e r  s h o w s  t h a t  o n  o r  a b o u t  t h e  
twenty-sixth day  o f  M a y ,  A .  I ) ,  e ig h t e e n  h u n d r e d  a n d  s ix t y -  
|eig t, as yo u r o ra to r  h a s  b e e n  in f o rm e d  a n d  b e l ie v e s  t o  b e  
frue, James W . P a lm e r , J a m e s  W .  P a lm e r  a n d  D a v id  W .  

j aimer, trad ing as Ja m e s  P a lm e r  &  S o n s ,  r e c o v e r e d  a  iudg-~  
[ « a g a in s t  Jo h n  A .  F e n n in g  in  th e  M e r c e r  C o u n t v  C i r c u i t  

p u r t o fN e w  Je rse y , f o r  th e  s u m  o f  tw o  h u n d r e d  a n d  f i f t y

11 and tw enty ' t h ree  c e n ts  d a m a g e s  a n d  c o s t s ,  o r  s o m e  
er sum, b y  v ir tu e  ° f  w h ic h  s a id  j u d g m e n t  t h e  s a id  J a m e s  2 °

fcraditT mer’ âm es W - P a lm e r  a n d  D a v id  W .  P a lm e r ,  p a r t n e r s ,
I u g as J am es W . P a lm e r  &  S o n s ,  c la im  to  h a v e  s o m e  l ie n

Iment w '- t h a t  s a id  ju d g -

I celled 0fS Pai ^  Sa id  ^ °h n  I I  F e n n in g , a n d  s h o u ld  b e  c a n -

is unnai/eC°rd’ and iS n° Hen a^ainst said premises, but if it
Hainedsnhy ° Ur ° ra to r  c h a r S es tl>e s a id  j u d g m e n t  w a s  o b -

saidmortgSaeqU en ta 0 thC  e x e c u t lo n  o f  b o th  o f  y ° u r  o r a t o r ’s

I uPon s a i d ? "  an d  W lth  fu l1 n ° t ic e  t h e r e o f - a n d  f f l  a  P e n  a t  a l l
W s  s a iv T ™ 865’ 18 Subsecl u e n t  t o  th e  in c u m b r a n c e  o f  y o u r  «or s said m o rtgages. . M

A j •

tWenty^ecrtnrtr a ° ra t0 r  f u r t h e r  s h o w s  t h a t  o n  o r  a b o u t  th e  
sixty-eip-ht ^  ° f  A u g u s t > D - e ig h te e n  h u n d r e d  a n d  
be true Im’i3u *?Ur ° r a to r  b a s  b e e n  in f o r m e d  a n d  b e l ie v e s  t o  
I. and C, ]\j0 ° ° re  anc  ̂ C h a r le s  M o o r e ,  p a r tn e r s ,  t r a d in g .a s  

j "ing and lo h n ' r  re c o v e re d  a  ju d g m e n t  a g a in s t  J o h n  A .  F e n -  

theState o f N  th e  S u P re m e  C o u r t  o f  J u d ic a t u r e  o f

thirteen d o l la r ^  a rS e y ’ f° r  t h e  SU m  ° f  e ig h t  h u n d r e d  a n d  
other sum bv v'3? tw e v̂ e  c e n ts  d a m a g e s  a n d  c o s t s ,  o r  s o m e  

lr  Ue o f  w h ic h  s a id  j u d g m e n t  t h e  s a id  I m la h
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M o o r e  a n d  C h a r le s  M o o r e ,  p a r tn e r s ,  t ra d in g  as I. and C. 

M o o r e ,  c la im  t o  h a v e  s o m e  l ie n  u p o n  sa id  prem ises; blit 

y o u r  o r a t o r  h a s  b e e n  in f o rm e d  a n d  b e lie v e s  to  be true that! 

s a id  ju d g m e n t  w a s  p a id  b y  s a id  J o h n  C ru se r , and who, by the 
p a y m e n t  th e re o f ,  c la im s  to  h a v e  C o n t ro l o f  sa id  judgment and 

a n  in t e r e s t  t h e r e in ,  a n d  b y  v i r t u e  th e re o f  a lien  upon said 

p r e m is e s .  A n d  y o u r  o r a t o r  f u r t h e r  s h o w s  tha t the said John 

C r u s e r  b e c a m e  d e c e a se d  o n  o r  a b o u t  
in te s ta te ,  a n d  t h a t  A a r o n  C r u s e r ,  o f  P r in c e to n , M ercer County, 

1 0  N e w  J e r s e y ,  w a s  d u ly  a p p o in t e d  b y  th e  O rphan s ' Court of 

s a id  C o u n t y  a s  a d m in is t r a t o r  o f  h is  e s ta te ;  bu t your orator 
c h a r g e s  t h a t  s a id  ju d g m e n t  w a s  p a id , a n d  is fu l ly  satisfied and 

s h o u ld  b e  c a n c e l le d  o f  r e c o rd ,  a n d  is  n o  lie n  against said
p r e m is e s ;  b u t  i f  i t  is  u n p a id ,  y o u r  o r a t o r  charges that the said j 
j u d g m e n t  w a s  o b t a in e d  s u b s e q u e n t  to  th e  execution of both! 
y o u r  o r a t o r ’s s a id  m o r t g a g e s  a n d  w it h  fu ll no tice  thereof, an j 
i f  a  l ie n  a t  a l l  u p o n  th e  s a id  p r e m is e s ,  is  su b se q u en t to  the incuin-j 

b r a n c e  o f  y o u r  o r a t o r ’s  s a id  m o r tg a g e s .

A n d  y o u r  o r a t o r  f u r t h e r  s h o w s  th a t  on  o r about the 1 
2 0  f o u r t h  d a y  o f  N o v e m b e r ,  A .  D .  e ig h te e n  h und red  and sixty! 

e ig h t ,  a s  y o u r  o r a t o r  h a s  b e e n  - in fo rm ed  an d  believes 0 j 

t r u e ,  J o s ia h  H .  C a in  a n d  G e o r g e  W a rd ,  pa rtne rs , trad ing?«
J .  I I .  C a in  a n d  C o m p a n y ,  recovered a j u d g m e n t  against Jo «1
A .  F e n n in g  a n d  J o h n  C r u s e r  in  the S u p re m e  C o u rt of ! u J  

c a t u r e  o f  t h e  S ta te  o f  N e w  J e r s e y ,  f o r  th e  su m  o f  s ix  hun r fll 
a n d  s ix t y - o n e  d o l la r s  a n d  n in e t y - n in e  cen ts  damages ^ j 

c o s t s ,  o r  s o m e  o t h e r  s u m , b y  v i r t u e  o f  w h ic h  sa id  Ju gn j 
t h e  s a id  J o s ia h  H .  C a in  a n d  G e o r g e  W a rd ,  partners, tra J  

a s  J .  H .  C a in  a n d  C o m p a n y ,  c la im  to  h a ve  som e hen u p j  
3 °  s a id  p r e m is e s ; b u t  y o u r  o r a t o r  c h a rg e s  th a t  sa id  Ju £ J  

w a s  p a id ,  a n d  is  f u l l y  s a t is f ie d  a n d  s h o u ld  be cance ^ ^  

r e c o rd ,  a n d  is  n o  l ie n  a g a in s t  s a id  p re m is e s  , bn t 1 1 ^  J  

. p a id ,  y o u r  o r a t o r  c h a r g e s  t h a t  th e  s a id  ju d g m e n t 
t a in e d  s u b s e q u e n t  t o  th e  e x e c u t io n  o f  b o th  y o u r  ora ^ 

m o r t g a g e s  a n d  w it h  f u l l  n o t ic e  th e re o f, a n d  i f  a , 1
u p o n  t h e s a id  p r e m is e s ,  is  s u b s e q u e n t  to  th e  in cu m b ran

o r a t o r ’s  s a id  m o r t g a g e .  about the
A n d  y o u r  o r a t o r  f u r t h e r  s h o w s  th a t  on  o r sjx ŷl 

s e c o n d  d a y  o f  D e c e m b e r ,  A . . D .  e ig h te e n  h u n  re
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eight, as y o u r o ra to r  h a s  b e e n  in f o rm e d  a n d  b e l ie v e s  t o  b e  

¡true, Theodore F .  J o h n s o n  a n d  F r a n c i s  W .  C o r w in e ,  p a r tn e r s ,  

[trading as T h e o d o re  F .  J o h n s o n  a n d  C o m p a n y ,  r e c o v e r e d  a  

judgment against J o h n  A .  F e n n in g  a n d  B e n ja m in  R .  T h o m a s  

in the M ercer C o u n ty  C i r c u i t  C o u r t  o f  th e  S t a t e  o f  N e w  
Jersey, for the sum  o f  f iv e  h u n d r e d  a n d  f o u r  d o l la r s  d a m a g e s  

and costs, o r som e o th e r  s u m , b y  v i r t u e  o f  w h ic h  s a id  j u d g -

ment the said T h e o d o re  F .  J o h n s o n  a n d  F r a n c i s  W .  C o r w in e ,  

[partners, trad ing  as T h e o d o r e  F .  J o h n s o n  a n d  C o m p a n y ,  c la im  

|tohave some lie n  u p o n  s a id  p r e m is e s ;  b u t  y o u r  o r a t o r  h a s  1 0  
been informed and b e lie v e s  to  b e  t r u e  t h a t  s a id  ju d g m e n t  w a s  

paid by said B en jam in  R .  T h o m a s ,  w h o  b y  v i r t u e  o f  a  s t a tu te  
jin such cases m ade a n d  p r o v id e d ,  a n d  b y  o r d e r  o f  s a id  M e r c e r  

Circuit Court, in  p u r s u a n c e  o f  s a id  s ta tu te ,  c la im s  to  h a v e  

1 control of said ju d g m e n t  a n d  a n  in t e r e s t  t h e r e in ,  a n d  b y  v i r t u e  

thereof a lien  upon  s a id  p r e m is e s  ; b u t  y o u r  o r a t o r  c h a r g e s  

[that all claim, lie n  o r  in te r e s t  in  s a id  m o r t g a g e d  p r e m is e s ,  b y  

¡virtue of said ju d g m e n t  w a s  f o r e c lo s e d  in  a  f o r e c lo s u r e  s u i t  

fin this H ono rab le  C o u r t ,  h e r e in a f t e r  m o re  p a r t i c u la r ly  s e t  2 q  
forth.

But you r o ra to r  f u r th e r  c h a r g e s  t h a t  s a id  j u d g m e n t  w a s  

obtained subsequent to  th e  e x e c u t io n  o f  b o t h  y o u r  o r a t o r ’s 
said mortgages and w ith  f u l l  n o t ic e  th e re o f ,  a n d  i f  a  l ie n  a t  a l l  

;upon said prem ises, is  s u b s e q u e n t  t o  th e  in c u m b r a n c e  o f  y o u r  
orators said m o rtg age s.

Your orator further shows that after executing said first- 
I named mortgage of your orator’s, to w it: on or about the 
I4 irty-first day of December, A. D. eighteen hundred and 
IWif S'X’ J°^n Fenning became deceased, leaving a

1 in wiiting by which he devised all the lands mentioned 
[he TUr,0râ °r S mor*Tfa§es h*s wife Ann Harriet, during 
■  and then to his son John Fenning, Jr., subject 
I Terê  ^eSS children James, Frederick, George,

^ arY F. Fenning, certain legacies as appears 
Surai ^  was duly probated before John H. Scudder,

■ointĥ f6 ° ^ le bounty of Mercer, on or about January the 
I > • D. eighteen hundred and sixty-six.
called °Ur °rator ûrt^er shows that the said John A. Fenning 

ln said Will John Fenning, Jr., on or about the ninth
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d a y  o f  O c to b e r ,  A .  D. e ig h te e n  h u n d r e d  and  sixty-nine, con-
v e y e d  a l l  h is  in t e r e s t  in  s a id  p r e m is e s  b y  deed to his brother 

C h a r le s  J . F e n n in g ,  s u b je c t  t o  s a id  le g a c ie s  named in said 
W i l l ,  w h ic h  s a id  d e e d  w a s  d u ly  re c o rd e d  in  the Mercer 

C o u n t y  C le r k  s O f f ic e ,  in  B o o k  o f  D e e d s , V o l. 76 Page 
6 3 5 , & c .

A n d  y o u r  o r a t o r  f u r t h e r  s h o w s  th a t  o n  o r about the tenth 
d a y  o f  M a r c h ,  A .  D .  e ig h te e n  h u n d r e d  a n d  seventy, he filed a 
b i l l  in  t h is  H o n o r a b le  C o u r t  to  fo re c lo s e  a m ortgage which 

l b  J o h n  F e n n in g  a n d  w ife  h a d  e x e c u te d  to  h im  in  the ir lifetime* 

to  w it  o n  th e  t w e n t y - s ix t h  d a y  o f  M a y ,  A .  D . e ighteen hundred 
a n d  s ix t y - e ig h t ,  u p o n  th e  s a id  p r e m is e s  here inbefore men-
t io n e d ,  to  s e c u re  th e  s u m  o f  o n e  th o u s a n d  d o lla rs , and that he 

m a d e  p a r t y  t o  s a id  f o r e c lo s u r e  s u i t  o n e  J o h n  C ruse r, who was 
d u ly  s e r v e d  a c c o r d in g  t o  la w  w it h  a  subpoena a d  respondendum, 

b e c a u s e  s a id  C r u s e r  c la im e d  to  h a v e  s o m e  lie n  upon said prem-
ise s  b y  v i r t u e  o f  a  m o r t g a g e  e x e c u t e d  b y  J o h n  A .  Fenning and: 

w ife  t o  h im  o n  s a id  p r e m is e s ,  b e a r in g  date  December the 
e ig h t h ,  A .  D .  e ig h t e e n  h u n d r e d  a n d  s ix ty -n in e ,  and duly re- 

2 0  c o r d e d  in  M e r c e r  C o u n t y  C l e r k ’s O f f ic e  F e b ru a ry  twenty-j 

s e v e n th ,  A .  D .  e ig h te e n  h u n d r e d  a n d  s ix ty - n in e ,  in  B o o k “ U ; 
o f  M o r t g a g e s ,  P a g e  2 6 8 , & c .,  a l l  o f  w h ic h  appears o f record in ■ 

s a id  f o r e c lo s u r e  s u it ,  to  w h ic h  y o u r  o ra to r  begs leave to refer,! 

i f  i t  b e  n e c e s s a r y  s o  t o  d o .
And your orator further shows that he also made a party j 

to said foreclosure suit Theodore F. Johnson and Francis W.j 
Corwin, partners trading as Theodore F. Johnson and Coffl-j 
pany, who were duly served according to law with a subpoenal 
ad respondendum, who claimed to have some lien upon said 

30 premises hereinbefore mentioned by virtue of a judgment ob 
tained by them in the Mercer Circuit Court, on the secon 1 
day of December, A. D., eighteen hundred and sixty-eig t.j 
against the said John A. Fenning and one Benjamin R. Thom j 
as, for the sum of five hundred and four dollars damages an 1 
costs, and that said Benjamin R. Thomas was also made I 
party to said foreclosure suit and served with a subpoena 1
respondendem b e c a u s e  s a i d  j u d g m e n t  of Theodore F . Jo ns 1
a n d  C o m p a n y  h a d  b e e n  p a id  b y  s a id  T h o m a s ,  ||h o  by vm 1 
o f  a. s t a tu te  in  s u c h  c a s e s  m a d e  a n d  p r o v id e d  and by  or e I 
s a id  M e r c e r  C i r c u i t  C o u r t  in  p u r s u a n c e  o f  sa id  statute c aim 1
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[ to have contro l o f  s a id  ju d g m e n t  a n d  a n  in t e r e s t  t h e r e in  ; a l l  

[ofwhich appears b y  r e c o rd  in  s a id  f o r e c lo s u r e  s u it ,  t o  w h ic h  

[your orator begs le a v e  to  re fe r  i f  i t  b e  n e c e s s a r y  so  t o  d o .

And y o u r o ra to r  f u r t h e r  s h o w s  t h a t  o t h e r  p r o c e e d in g s  

were had in sa id  fo re c lo s u re  s u i t  a n d  t h a t  a  f in a l d e c re e  w a s  

made therein on th e  s e v e n te e n th  d a y  o f  J a n u a r y  A .  D . ,  e ig h te e n  

hundred and se ve n ty -o n e , a n d  t h a t  th e  s a id  f in a l  d e c re e  s h o w s  

that there was due  th e  c o m p la in a n t  o n  h is  s a id  m o r t g a g e  th e  

| sum of eleven h u n d re d  a n d  e ig h t y - t h r e e  d o l la r s  a n d  s e v e n ty -  

live cents, and to  th is  d e fe n d a n t  B e n j a n r n  R .  T h o m a s  o n  h is  1 0  
¡said judgment th e  s u m  o f  tw o  h u n d r e d  a n d  f i f t y - s ix  d o l la r s  

and forty-two cents, a n d  to  th e  d e fe n d a n t  J o h n  C r u s e r  o n  h is  

said mortgage the  s u m  o f  e le v e n  h u n d r e d  a n d  f o r t y - s ix  d o l la r s  

and forty-two cents , a n d  t h a t  s t i l l  o t h e r  p r o c e e d in g s  w e re  h a d  

in said fo reclosure  s u it  a n d  a n  e x e c u t io n  is s u e d  u n d e r  th e  s e a l 

of this honorable c o u r t  d ir e e te d  to  th e  S h e r i f f  o f  t h e  c o u n t y  o f  
Mercer, c o m m an d in g  h im  to  s e l l  s a id  p r e m is e s  h e re in b e fo re  
mentioned, w h ich  h e  d id  o n  th e  t h i r t y - f i r s t  d a y  o f  M a r c h ,  A .

D. eighteen h u n d re d  a n d  s e v e n ty - o n e ,  a n d  t h a t  th e  s a m e  w e re  

struck off to sa id  C h a r le s  J . F e n n in g  f o r  t h e  s u m  o f  o n e  h u n -  2 0  
dred dollars.

And fu rthe r th a t  th e  s a id  s h e r if f ,  T h o m a s  A .  C r o z e r ,  b y  

virtue of sa id fo re c lo s u re  s u i t  a n d  s a le  e x e c u t e d  a  d e e d  f o r  
said premises to  sa id  C h a r le s  J .  F e n n in g  w h ic h  s a id  d e e d  b e a rs  

ate of the seven th  d a y  o f  A p r i l ,  A .  D .  e ig h te e n  h u n d r e d  a n d  
seventy-one and w as d u ly  r e c o rd e d  in  t h e  M e r c e r  C o u n t y  

erks O ffice in  B o o k  o f  D e e d s  v o l .  83 , p a g e  2 2 7 , & c .

j. nc  ̂ y ° u r o ra to r  f u r t h e r  s h o w s  t h a t  b y  v i r t u e  o f  s a id  
recosure su it and  p r o c e e d in g s  h a d  t h e r e in  t h a t  th e  s a id

terest an^ ° ^ n ^ ru s e r  w a s  f o r e c lo s e d  o f  a l l  c la im ,  l ie n  o r  in -  h H
st which he m a y  h a v e  h a d  t o  s a id  m o r t g a g e d  p r e m is e s  b y  

Vlrtue of h is sa id  m o r tg a g e . '

And that the  sa id  d e fe n d a n t ,  T h e o d o r e  F .  J o h n s o n  a n d  

son & r  ^o n v in e > p a r tn e r s ,  t r a d in g  a s  T h e o d o r e  F .  J o h n -  
0f all omPany  an d  B e n ja m in  R .  T h o m a s  w e re  a ls o  fo r e c lo s e d  

said eir C â ' m ’ ^en o r  in t e r e s t  w h ic h  t h e y  m a y  h a v e  h a d  to  
Hi«. ° r^ a£e<̂  p re m is e s  b y  v i r t u e  o f  t h e i r  s a id  j u d g m e n t  o r  

assignment th e re o f
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And your orator further shows that the said Harriet 
Ann Fenning, widow of John Fenning, deceased, and his said 
children, Theresa H. Fenning, Mary E. Fenning, Frederick 
H. Fenning, James A. Fenning and Mary S., his wife, legatees 
under his said will, did, on the sixth day of April, A. D. 
eighteen hundred and seventy-one, execute a deed of release 
for all the right, title and interest which they had in theprem- 
ises hereinbefore mentioned to said Charles J. Fenning, 
which said deed was duly recorded in the Mercer County 

10 Clerk s office, in Book of Deeds, vol. 83, page 230, &c.
And your orator further shows that George Fenning, 

the only other legatee under said will, became deceased on or 
about the day of A. D. eighteen hundred
an(I without issue, having never married.

And your orator further shows that the said premises 
were further conveyed by said Charles J. Fenning and wife 
to John F. Shaun by deed, dated January eight, A. D. 
eighteen hundred and seventy-two, which said deed was duly 
recorded in the Mercer County Clerk’s office, in Book of 

20 Deeds, vol. 87, page 216, &c.
And was still further conveyed by the said John F. 

Shann and Mattie E. Shann, his wife, to one Margaret Wy- 
koffby deed bearing date the seventeenth day of April, A. D. 
eighteen hundred and seventy-two, which said deed was duly 
recorded in the Mercer County Clerk’s office, in Book of 
Deeds, vol. 91, page 199, &c., and was again still further con-
veyed by said Margaret Wykofif and William S., her husband, 
to said Mattie C. Shdnn by deed bearing date lhe fifth day of 
June, A. D. eighteen hundred and seventy-two, which deed 

30 was duly recorded in the Mercer County Clerk’s office, in 
Book of Deeds, vol. 93, page 320, &c., and that the said 
Mattie C. Shann is now the present owner of said premises 
and in possession thereof and that she is intermarried wi 
one John F. Shann, who is now living. .

And your orator further shows that all the said principa 
money mentioned in and secured by the said bond and tn°r 
gage, with large arrears of interest, still remains due an un 
paid to your orator, whereby the said mortgage, and the 
tate thereby granted, have become absolute in your ora 
and his heirs.
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And your orator further shows that the said Mattie C. 
Shann and John F. Shann, her husband, Robert D. Warren, 
Frederick H. Fenning, (trustee), Henry B. Duryee, Theodore
F. Johnson and Francis W. Corwine, partners, trading as 
Theodore F. Johnson & Co., Benjamin R. Thomas, Aaron 
Cruser, administrator of John Cruser, deceased, Irnlah Moore 
and Charles Moore, partners, trading as I. & C. Moore, James 
W. Palmer, James W. Palmer and David Palmer, partners, 
trading as James W. Palmer & Sons, and Josiah H. Cain and 
George Ward, partners, trading as J. H. Cain & Company, 10 
since the execution of your orator’s said mortgage, have 
possessed and enjoyed, and do still possess and enjoy, the 
said mortgaged premises, and have always received, and still 
receive the rents, issues and profits thereof; and that the said v 
premises are a scanty security for the payment of the said 
principal and interest money so due to your orator as afore-
said, and that he or some other person or persons, for him has 
frequently and in a friendly manner applied to the said Mattie 
C. Shann and John F. Shann, her husband, Robert D. Warren, 
Frederick H. Fenning (trustee), Henry B. Duryee, Theodore 20 
• Johnson and Francis W. Corwine, partners, trading as 

Theodore F. Johnson & Co., Benjamin R. Thomas, Aaron 
Gruser, administrator of John Cruser, deceased, Irnlah M 00 re 
and Charles Moore, partners, trading as I.. & C. Moore, James 

r almei , James W. Palmer and David Palmer, partners, 
a mg as James W. Palmer & Sons, and Josiah H. Cain and 

I  Aie Ward, partners, trading as J. H. Cain & Company, or 

disch*  ̂ em' an<̂ reclues*e<̂ them, or one of them, to pay and 
orato ^   ̂ 6 Principal and interest moneys due to your 
ho H ^ k 6 Sâ  k°n<̂ and mortgage, and your orator well 3 0  
feque W0Û  âve complied with such reasonable
Butn S’ as |n iustice and equity they ought to have done.
Matti°p S°  ̂ Ŝ’ may it please your Honor, that the said 
Warre F aim an<̂ Shann, her husband, Robert D.
Theodore H' Fenning (trustee), Henry B. Duryee,
in? as Tv, ' •*°̂ nson an(l Francis W. Corwine, partners, trad- 
Aaron C ^ ^   ̂ • J°^nson & Co., Benjamin R. Thomas, 
Moore â m̂n*Strat° r °^J°^n Cruser, deceased, Irnlah 
James w" p , arles Moore- Partners, trading as I. & C. Moore, 

a mer, James W. Palmer and David Palmer, part-
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ners, trading as James W. Palmer & Sons, and Josiah H. Cain 
and George Ward, partners, trading as J. H. Cain & Company, 
confederating with divers persons unknown to your orator 
but whose names, when discovered, he prays may be inserted 
herein, with proper words to charge them as parties defend-
ant hereto, to injure and aggrieve your orator in the premises, 
not only refuse to pay the said principal and interest so due as 
aforesaid, but give out and pretend, that although your ora-] 
ator s estate in the said mortgaged premises may have become 
absolute at law, yet that he cannot enter upon or dispose of 
the same to purchasers, and that the same will be subject to 
an equity of redemption. All of which actings and pretences 
of the said defendants are contrary to equity and good con-
science, and tend to the manifest injury of your orator. Ini 
tender consideration wheyeof, and forasmuch as your orator j 
has not a complete remedy in the premises at the common 
law, nor can foreclose the equity of redemption of the said 
mortgaged premises, or safely sell the same for the payment 
and satisfaction of the said principal and interest moneys with-j

20 out the aid of this honorable Court, where matters of this 
nature are particularly cognizable and relievable. To the end, 
therefore, that the said defendants may, upon their respective! 
oaths, true, full and perfect answers make to all and singular 
the premises, as fully as if here repeated and they thereto par-
ticularly interrogated and that they, or some of them, maybe! 
decreed to pay to your orator the said principal sum so duel 
on the said bond and mortgage and the interest due and to I 
grow due thereon, with your orator’s costs and charges ml 
this behalf sustained, by a short day, to be-appointed by this!

30 honorable Court: and that in default thereof the said defend j 
ants, and all persons claiming or to claim under them, or any! 
of them, may be foreclosed of and from all right, title andl 
equity of redemption in and to the said mortgaged premises 1 
and every part thereof, with the appurtenances, and may e 1 
liver unto your orator the possession thereof, and all ee J 
demises and muniments of title relating to or concerning I 
same; or that the said mortgaged premises, with the app | 
tenances, may be sold, and that out of the moneys arlS1.̂ _ 1 
from such sale your orator may be paid the said principa, 
terests and costs.
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And that your orator may have such further and other 
[reliefin the premises as the case may require, a«d as shall be 
[agreeable to equity and good conscience. May it please your 
Honor, the premises considered, to grant unto your orator a 

[writ or writs of subpoena: issuing out of and under the seal of 
this honorable Court, to be directed to the said Mattie C. 
Shann and John F. Shann, her husband, Robert D. Warren, 
Frederick H. Fenning (trustee), Henry B. Duryee, Theodore 
F. Johnson and Francis W. Corwine, partners, trading as 
Theodore F. Johnson & Co., Benjamin R. Thomas: Aaron IO 

: Cruser, administrator of John Cruser, deceased, Imlah Moore 
| aud Charles Moore, partners, trading as I. & C. Moore, James 
W. Palmer, James W. Palmer and David Palmer, partners, 
trading as James W. Palmer & Sons, and Josiah H. Cain and 
George Ward, partners, trading as J. H. Cain & Company, 
therein and thereby commanding them, on a certain day and 
under a certain penalty, to be and appear before your Honor 
in this honorable Court, then and there to answer the prem-
ises, and to stand to, abide by and perform such decree there-
in as to your Honor shall seem meet and agreeable to equity 20 
and good conscience. And your orator will ever pray, &c.

GEO. O. VANDERBILT,
Solicitor of Complainant.

S. M. DICKINSON,
Of Counsel with Complainant.
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In Ch a n c er y  o f  New  Jer sey .

Be t w e e n

CORNELIUS VAN DUYN,
C o m p la in a n t,

AND

MATTIE C. SHANN, et  a l s ,
D efen d a n ts , j

The answer of George Ward, surviving partner ofjosiah 
H. Cain trading as Josiah H. Cain and Company, one of the 
defendants to this bill of complaint of Cornelius Van Duyn, 
complainant.

This defendant now and at all times hereafter saving and 
reserving to himself all and all manner of benefit or advant- 
age of exception to the many errors, uncertainties and im-
perfections in the said bill contained, for answer thereto or to
so much thereof as this defendant is advised it is material or j

IO necessary for him to make answer to answering saith that he j 
has no knowledge or information sufficient to form a belief! 
whether said John Fenning of the Borough of Princeton! 
in the County of Mercer and State of New Jersey on or about! 
the thirteenth day of June in the year of our Lord onethou-j 
sand eight hundred and fifty-six became and was justly indebted! 
unto Anthony Simmons of the same place in the sum of five! 
hundred dollars, or any sum or that on the day set forth ml 
said bill or on any day in order to secure the payment thereof j 
with interest did make and execute under his hand and seal!

20 and deliver unto said Anthony Simmons a certain bond orj 
obligation bearing date in the penal sum of one thousan j 
dollars with a condition thereunder written that if the sai | 
John Fenning, his heirs, executors or administrators s ou j 
well and truly pay or cause to be paid unto the said Ant onyi 
Simmons his executor, administrator or assigns the jus a I 
full sum of five hundred dollars lawful money aforesaid on I 
before the thirteenth day of June, eighteen hundred and ty fl
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And this defendant further answering says that he has 
|o knowledge or information sufficient to form a belief whether 
said John Fenning in order to secure the payment of the said 
sum of money above mentioned, together with the interest

■thereon, executed and delivered to the said Anthony Simmons 
J a certain indenture of mortgage bearing date the same day 
land year first aforesaid made by the said John Fenning and 
Ann H. Fenning his wife of the first part to Anthony Sim- 
;mons of the second part whereby the said parties of the first 
[part did gradt, bargain, sell, alien, convey and confirm unto the 
said Anthony Simmons his heirs and assigns that certain, lot 
tract or parcel of land in the said bill of complaint particularly 
described, and leaves the complainant to prove the same.
I And this defendant further answering says he has no 
: nowledge or information sufficient to form a belief whether 
I e said alleged indenture of mortgage was acknowledge by 
I e said John Fenning and Ann H. Fenning his wife before20 
I 1 iam Lytle a commissioner appointed to take the acknowl- 

gment and pio°f °f ^eeds and duly recorded in the office 
e clerk in and for the said County of Mercer, in Book I,

! ortSap s  on Page 417, on the fourth day of July, in the 
arone thousand eight hundred and fifty-six, and leaves the 

complainant to prove the same.
I "  1 ls‘defendant furtheranswering saith that he does 
I cient toT an ^ at.^e kas no knowledge or information suffi-
ce said ail01 3 Aet her  after the alleged execution of 
alleged deed^f ■ °r wnting obligatory and of the said, 
second Hpx r ^  enture mortgage to wit.: on the twenty- 
0ne Joseph T Apn1’ A‘ D’’ eighteen hundred and sixty-nine,

[Jast will and P  E yck> execator and trustee under the alleged 
by writing. 1 lament of said Anthony Simmons, deceased, 
Said bond d 'S *̂and anc* sea  ̂dated on that day, assigned 
after the exec m°rt â ê to one William Simpson and that 

I was in dUe f0CUt'° r  t l̂e Said adeged assignment, the same 
I %ck, execuT” ^  1 1  ackaowledged by said Joseph Ten 

and trustee as aforesaid, before Hezekiah
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Mount, or that afterwards on the twenty-second day of April, 
A. D., eighteen hundred and sixty-nine, the said William 
Simpson by writing under his hand and seal, dated on that 
day, assigned the said bond and mortgage to one Henry B. 
Duryee. or that after the execution of said alleged assignment, 
the same was acknowledged by said William Simpson before 
said Hezekiah Mount, Commissioner, or was duly recorded 
in the office of the Clerk in and for the County of Mercer, in 
Book E of assignments of Mortgages on Page 312 on the

10 twenty-fourth day of December, A. D., 1870, and leaves the 
complainant to prove the same.

And this defendant further answering saith that he 
has no knowledge or information sufficient to form a 
belief whether on the ninth day of June, A. D., eighteen 
hundred and seventy-one, the said Henry B. Dur-
yee by writing under his hand and seal, dated on that day, 
assigned the said alleged Bond and Mortgage to the said com-
plainant Cornelius Van Duyn, or that after the execution of| 
said alleged assignment the same was acknowledged by said]

20 Henry B. Duryee before William C. Vandewater a commis-j 
sioner appointed to take acknowledgment and proof of deeds, 
&c., or was duly recorded in the office of the Clerk in and for 
the County of Mercer in Book E of Assignments of Mort-j 
gages on Page 462, on the tenth day of June, A. D., eighteen 
hundred and seventy-one, and leaves the eomplainant 0] 
prove the same.

And this defendant further answering says, he has noj 
knowledge or information sufficient to form a belief whetherj
in the-description ofsaid alleged lot ofland in the complainants!

3° alleged mortgage it is therein alleged that the said lot has J 
depth of one hundred and ninety feet, or that said â e|  
depth of said lot of land in said alleged mortgage of one unj 
dred and ninety feet is an error, or that in the original e 1 
from David Huffish to said John Fenning of said lot 0 aj| 
it is therein described as being one hundred and 
in depth, or that the complainant has been unable to n ■ 
the said John Fenning ever owned any lands adjoining 1 
said alleged lot of land, or that all other deeds, mor^g^ 
and conveyances respecting this alleged lot of lan
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bill of complaint described speak of it as being one hundred 
and twenty feet in depth, and he leaves the complainant to 
prove the same.

And this defendant further answering says, that he has 
no knowledge or information sufficient to form a belief, and 
therefore he denies that the correct depth of said lot in said 
alleged mortgage described is one hundred and twenty feet.

And this defendant further answering saith, that he has 
no knowledge or information sufficient to form a belief, and 
[therefore denies that on or about the seventh day of April, in 10 
[the year one thousand eight hundred and seventy-one, the 
said Charles J. Fenning became and was indebted unto the 
Isaid complainant in the sum of two thousand dollars ; that in 
order to secure the payment of said sum of money, with 
interest, the said Charles J. Fenning did make and execute 
under his hand and seal and deliver unto the said complainant 
a certain bond or obligation bearing date the same day and
year last aforesaid in the penal sum of two thousand dollars lawful
money of the United States, with a condition thereunder 
written that if the said Charles J. Fenning, his executors, or 20 
a ministrators should well and truly pay, or cause to be paid, 
unto the complainant, his executors, administrators, or 
ssigns the just and full sum of two thousand dollars in one 

■pS^-date, with lawful interest from date, without any 
mu or other delay, and leaves the complainant to prove theSoIîlC, 1

L i ”? thls defen4f*nt further answering says he has no 
H i | £ 0r, inf? J H |  sufficient to form a belief whether
»fthe alleged sum ¡ P t t « in order to secure the payment 
the inf * r  °f money ab«ve mentioned, together with 30
plainanfCreSt * ereon’ executed and delivered tp the corn- 
same davV!fain lndenture of mortgage, bearing date the 
Fennin/ H 9  ^  aforesaid> made by the said Charles J. 
Plainanf i l l  E' Fennin^  his wife, to the said com- 
Charles’l 1  Said Cornelius VanDuyn, whereby the said 
bargain s e l l JIB ̂ arah E- Fenning, his wife, did grant, 
plainanf C°nVey and confirm unto the said com-
parcel of land ^  I S  assig:ns, all that certain lot, tract or 
and kaVl M i  ^  bdI of comP1aint particularly described, 

e complainant to prove the same.
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And this defendant further answering saith, that he has I 
no knowledge or information sufficient to form a belief 
whether after the execution of the said alleged indenture of | 
mortgage the same was in due form of law acknowledged by 
the said Charles J. Fenning and Sarah E. Fenning, his wife, 
before J. Harvey Lyons, Esquire, a Master in Chancery of the ] 
State of New Jersey, and was duly recorded in the office of j 
the Clerk in and for the said County of Mercer, in Book Y of 
Mortgages, page 195, on the tenth day of April, in the year: 

IO one thousand eight hundred and seventy-one, at eight o’clock 
A. M., and he leaves the complainant to prove the same.

And this defendant further answering says he has no; 
knowledge or information sufficient to form a belief whether 
on or about the first day of August, A . D. 1S65, the said John 
Fenning and wife executed a mortgage on the same premises 
in said bill of complaint described to. one Abraham Johnson 
to secure the sum of five hundred dollars or some other sum, 
who afterwards, on the third day of December, A. D. [872, by 
writing, under his hand and seal, dated on that day and 

20 acknowledged according to law, assigned the same to one Robertj 
D. Warren, who claims now to be the holder thereof, and he 
leaves the complainant to prove the same.

30

And this defendant further answering says he has noj 
knowledge or information sufficient to form a belief whet erj 
on or about the seventh day of April A. D. 1871, the said, 
Charles J. Fenning and wife executed a mortgage on t e 
same premises particularly described in $aid bill of complain 
of said complainant to one Frederick H. Fenning, trustee, to 
secure the sum of seventeen hundred and fifty dollars oj 
some other sum, but leaves the complainant to prove 1 
same.

w Ê m k  1 fUnf he has 1 And this defendant further answering says, t J
no knowledge or information sufficient to form a 1
whether on or about the eighth day of December, in-t f
of our Lord eighteen hundred and sixty-nine, the sai j
A. Fenning and wife execnted a mortgage on the pr J
mentioned and described in the said bill of complaint ^ 1
complainant to one John Cruser to secure the sUÎ e denied
thousand dollars or some other sum, and therefore
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that the same is any lien upon said premises in said bill 
of complaint described.

And this defendant further answering saith, that he h as 
no knowledge or information sufficient to form a belief 
whether on or about the nineteenth day of March A.' D. 
[eighteen hundred and seventy-two, the said John F. Shann 
land wife executed a mortgage on the same premises described 
in the bill of complaint of said complainant unto one Henry 
p  Johnson to secure the sum of five hundred dollars or 
some other sum, who afterward, on the twenty-first day offO 
|uly, A. D. eighteen hundred and seventy-three, by writing, 
[under his hand and seal, dated on that day and duly 
jacknowledged, assigned the same to one Henry B. Duryee,
[who now claims to be the owner and holder of said mortgage,
6nd by virtue thereof claims to have some lien upon the said 
premises, and leaves the complainant to prove the same.

And this defendant further answering says, that he has
10 knowledge or information sufficient to form a belief 
[whether on or about the thirtieth day of April, in the year
if our Lord eighteen hundred and seventy-two, the said 2q  
Puttie E. Shann and John F. Shann, her husband, executed a 
portgage upon the same premises described in the said bill 
1° complaint of complainant to one Henry B. Duryee to 
jecure the sum of two hundred and fifty dollars or some
11 er sum, and leaves the complainant to prove the same.
[ And this defendant further answering saith, that he has 
L ,,n°Ŵ ^ e or information sufficient to form a belief 
fei ht ^  °n °r ak°ut t l̂e twenty-sixth day of May, A. D.
^  een hundred and sixty-eight, James W. Palmer, James
L r r’JamesW- ^ mer anc  ̂ David W. Palmer, trading 30 
I mes Palrner & Sons, recovered a judgment against John
Jersê f111̂  ^  ^ ercer County Circuit Court of New 
twenf th" ^  SUm ŵo ^un^recl ancl fifty dollars and 
Llain  ̂ ^  Cents or some other sum, and he leaves the com- 
Y ^ t0 Prove the same.
n° know/tfl dekndant fisher answering says, that he has 
whether̂  ^  °r *n ôrma^on sufficient to form a belief 
year of °n °r about t l̂e twenty-second day of August, in the 

Lord eighteen hundred and sixty-eight Imlah
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Moore and Charles Moore, partners trading a s  I. &C. M oore,! 
recovered a judgment against John A. F e n n in g  and John ! 
Cruser in the Supreme Court of Judicature o f  th is  State for i 
the sum of eight hundred and thirteen d o l la r s  and twelve 1 
cents damages and costs or some other s u m ,  a n d  that he has 1  
no knowledge or information sufficient t o  form  a belief* 
whether said judgment was paid by the s a id  J o h n  Cruser or I  
whether the said John Cruser by the alleged p a y m en t thereof! 
claims to have control of said judgment a n d  an interest! 

l O'therein, or by virtue thereof a lien upon the sa id  premises,! 
and he leaves the complainant to prove the sa m e .

And this defendant further answering s a i th ,  th a t he has! 
no knowledge or information sufficient to fo rm  a belief! 
whether the said John Cruser b e c a m e  d e c e a s e d  on orj 
about , in t e s ta t e ,  and that!
Aaron Cruser of Princeton, Mercer County, N e w  Jersey, w aa  
duly appointed by the Orphans’ Court o f  s a id  cou n ty  as! 
administrator of his estate, or that said j u d g m e n t  was paid! 
and is fully satisfied and should be c a n c e l l e d  o f  r eco rd  and is! 

20 no lien upon said premises, and leaves the com p la in a n t t<| 
prove the same.

And this defendant further answering admits that ol 
or about the fourth day7 of November, in the year of o u l  
Lord eighteen hundred and sixty-eight, that JosiahH. CaiJ 
and this defendant, who were at that time partners in tra (9 
trading as J. H. Cain & Company, secured a judgment again* 
John A. Fenning and John Cruser in the Supreme Court® 
Judicature of the State of New Jersey for the sum of six 
dred and sixty-one dollars and ninety-nine cents damages >® 

3° costs, and that the said Josiah H. Cain and this deen 1 
trading as J. H. Cain & Company, claim to have some ® 
upon said premises, and this defendant denies that J  
judgment was paid and is fully satisfied and shoul ê |  
celled of record and is no lien against said premises, a 1 
defendant also denies that the said judgment was o J 
subsequent to the execution of both the said ®or^ j.^ j | 
the said complainant and with full notice thereo > a J  
is subsequent to the incumbrance of the comp ain 
mortgages.
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And this defendant further answering, charges and in-
sists that the said judgment recovered by this defendant and 
Josiah H. Cain, trading as Josiah H. Cain & Company, against 
the said John A. Fenning, was recovered prior to the execu- 
Ition and delivery of the alleged mortgage executed by the 
|said Charles J. Fenning and Sarah E. Fenning, his wife, to 
the complainant on the seventh day of April, A. D. eighteen 
hundred and seventy-one, and that the said complainant at 
Jthe time of the execution and delivery oF the said mortgage 
had full knowledge of the said judgment, and that it is a prior 10 
incumbrance to said mortgage on said premises.

1 And this defendant further answering charges and insists 
■that the said judgment recovered by this defendant and Josiah 
|H. Cain, trading as Josiah H. Cain & Company, against the 
IsaidJohnA. Fenning, was recovered prior to the execution 
Pn elivery of the alleged mortgage executed by the said 
It ares J. Fenning ancj s arah j? Fenning, his wife, to the 
| i  rederick H. Fenning, trustee, to secure the sum of 
feventeen hundred and fifty dollars, as alleged in said bill of 
compiamt and that the said Frederick H. Fenning, trustee, at 2G

L ann° * eexecutl0n and delivery of the alleged mortgage 
p f u l  knowledge of the said judgment and that it was a orior 
I ni ranee to said mortgage upon said premises.
[that th! 'defendant furtller answering charges and insists 
llosiah u 8 Judgment recovered by this defendant and
''covered i  J°S'ah 8  Cain & Company, was
mortar P 1 he executlon delivery of the alleged 

IthesaidVr*!^ by tbe Said John Penning and wife to 
tear of n̂ ' t W m  ^  ^  dghth day of December, in the 
(the said Tnh l i  e'ghteen hundred and sixty-nine, and tiiat 3° 
Iery of the H rUSGr’ at t l̂e t*me the execution and deliv- 
judgment and^?^ m°rtgage’ had knowledge of the said 
portgage ^  ^ WaS E Pr*or hen on said premises to said

pat the said ddfndant farther answering charges and insists 
|Said Josiah H gment recovered by this defendant and the
|tlle said John A T ’ tfadlng as H< Cain & Company, against 
| 011 and deliv enn‘ng, was recovered prior to the execu- 

'very 0f the alleged mortgage executed by the
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said John H. Shann and wife to the said H e n r y  D. Johnson j 
on the nineteenth day of March, in the y e a r  o f  our Lord ] 
eighteen hundred and seventy-two, and t h a t  t h e  said Henry 1 
D. Johnson, at the time of the alleged e x e c u t io n  and de- j  
livery of the alleged mortgage, had full k n o w le d g e  o f  the said 
judgment and that it was a prior incumbrance t o  said  mortgage 
on said premises.

And this defendant further answering c h a r g e s  and insists! 
that the said judgment recovered by t h i s  defend an t and! 

lOjosiah H. Cain, trading as J. H. Cain & C o m p a n y , against! 
the said John A. Fenning, was recovered p r io r  to  th eexecu -j 
tion and delivery of the alleged mortgage e x e c u t e d  by the! 
said Mattie C. Shann and John F. Shann, h u sb a n d , to the 
said Henry B. Duryee on the thirteenth d a y  o f  April, in the 
year of our Lord eighteen hundred and s e v e n t y  two, and that 
the said Henry B. Duryee, at^the time o f  t h e  e x e c u t io n  and 
delivery of the said alleged mortgage h a d  fu l l  k n ow led ge  o l  
the existence of said judgment and that it w a s  a  p rior  incu 1 
brance to said mortgage on said premises.

20 And this defendant further answering charges and insist! 
that the said judgment recovered by this defendant and Josial 
H. Cain against the said John A. Fenning is a prior ien p 
the judgment recovered by the said James W. Palmer, a J  
W. Palmer and David Palmer, trading as James W. Palme 
Sons, and Imlah Moore and Charles Moore against t e 
John A. Fenning, and is entitled to priority of paymen 

And this defendant further answering saith and h® 
charges and insists that the said judgment recovere 1 
defendant and Josiah H. Cain, trading as J. H. a 

3 °  pany, against the said John A. Fenning, was recov J  
to the alleged conveyance made by the said Jo • 0|
to his said brother Charles J. Fenning on t  ̂ n* , sjxtyl 
October, in the year of our Lord eighteen hun re 
nine, and that the said Charles J. Fenning, at e  ̂
execution and delivery of the alleged convey x  ̂  ̂
knowledge of the said judgment I B t f  said dee
incumbrance on said premises, and tna ^  sai
expressly subject to the lien and incum ra
judgment.
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And this defendant further answering also charges and 
insists that the said judgment recovered by this defendant and 
Josiah H. Cain, trading as J, H. Cain & Company, against the 
said John A. Fenning, was recovered prior to the alleged con-
veyance or deed of release, executed by the said John Fenning, 
[Harriet Ann Fenning, widow of the said John Fenning, de- 

Iceased, Theresa Fenning, Mary E. Fenning, Frederick M. 
■Fenning James A. Fenning and Mary S , his wife, to the said 
■Charles J. Fenning on the sixth day of April, in the year 
■eighteen hundred and seventy-one, and that the said Charles IO
■ ‘ enning, at the time of the execution and delivery 
■of the alleged conveyance, had full knowledge of the said 
|u  gment and that it was a prior incumbrance on said prem-
ises, and that he secured said deed expressly subject to the
■ ien and operation of said judgment upon said lands.

Ittaf^nd th'S.d(f ehdant farther answering insists and charges 
H r 6?  gmentreC°Vered ^  this Defendant and Josiah

iJohn '̂ T?ra mg ^  J ' H' Cain & ComPany> against the said 
1 M ' ¡ 0 1  was recovered prior to the alleged convey- 
-executed by the said Charles J. Fanning and wife to 2o

khtefn h m  a bean”g date ° n the eighth da^ of
K X m  a"d and that the said John F -
[secured said" 1 ° f the said judyment, and that he
kment. exPressly subject to the lien of the said

Fat the df endant answering insists and charges
H. Cain traH U gme”t recovered by this defendant and Josiah 
[John A Fen ^  aS f ‘ ^ ain ^  Company against the said 
(nee execn 9  recovered P^'or to the alleged convey- 
petWvcknff 1 1 9 9 1  John F Shann to the said Mar-3° 
|m> of the py ' a"dthat the said Margaret Wyckoff at the
fad knowledge 1 9  aIleged Conveyance
Psubsisting- lip a thS Sa,d JudSment and that it was 

And tl1 311 a Pr ôr incumbrance upon said premises.
^said •d?fendant farther answering charges and insistsPat the 

Cairî  
IollnA.Fen

saifi • , cudigcs ana insists

Cai», tadingSaTintH r Veres P  S «  defendant and Josiah J- n . Cain & Company, against the said
ho- u r o e ______  , .

executed J  Wf S recovered prior to the alleged convey- 
uted by the said Margaret Wyckoff and William
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S. Wyckoffher husband to the said Mattie C. Shann on the 
fifth day of June, in the year of our Lord eighteen hundred 
and seventy-two, and that the said Mattie C. Shann at the 
time of the execution and delivery of the alleged conveyance 
had full knowledge of the existence of the said judgment and 
that it was a prior incumbrance on said premises and that she 
secured the said deed expressly subject to the lien of the said 
judgment.

And your orator further showeth unto your Honor that 
on or about the first day of February in the year of our Lord 
eighteen hundred and seventy-one, this defendant purchased 
of the said Josiah H. Cain and the said Josiah H. Cain sold 
and conveyed unto this defendant in consideration of the sum 
of seven thousand dollars, unto the said
Josiah H. Cain well and truly paid by this defendant all his 
the said Josiah H. Cain’s right, title and interest in the partner-
ship property belonging to the said firm of Josiah H. Cain & 
Company and also all the right, title and interest of the said 
Josiah H. Cain in said judgment recovered by the said Josiah 

20 H. Cain and George Ward (this defendant) trading as Josiah 
H. Cain & Company, against the said John A. Fenning, re-
covered on the fourth day of November, in the year of our 
Lord eighteen hundred and sixty-eight, and this defendant is 
the sole owner of said judgment by virtue of a certain deed ofj 
assignment of said judgment bearing date the said first day of I 
February in the year of our Lord eighteen hundred and 
seventy-one, executed by the said Josiah H. Cain to this de- j 
fendant, by which assignment the said Josiah H. Cain in con j 
sideration of the sum of the sum of seven thousand dollars as| 

30 aforesaid to him is paid by this defendant, did assign and set! 
over to this defendant, his executors, administrators an I 
assigns the said judgment and all moneys due or to becomei 
due and the benefit of all proceedings by execution or other 1 
wise had, or to be had or due thereon, and the said Josia j 
Cain did also therein constitute this defendant his attorney j 
revocable in his name, but to the use of this defendant 0 1
all and every act and thing for the recovery and sett mg 1 
the said debt, damages and costs due on the said judgment J  
covered against the said John A. Fenning as he himsel co j t  
do, by virtue of which said assignment this defendant is I
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sole owner of said judgment so recovered against the said 
John A. Fenning by the said Josiah H. Cain and this defend-
ant as aforesaid.

And this defendant further answering says that he has 
¡no knowledge or information sufficient to form a belief whether 
ion or about the second day of December in the year of our 
¡Lord eighteen hundred and sixty eight, Theodore F. Johnson 
land Francis W. Corwine, partners, trading as Theodore F. 
iJohnson & Company, recovered a judgment against the said 
■John A. Fenning and one Benjamin R. Thomas in the Mercer 10 
County Circuit Court of the State of New Jersey, for the sum 

I of five hundred and four dollars damages and costs, and he 
| has no knowledge or information sufficient to form a belief 
■ whether said alleged judgment was ever paid by said Benja- 
Imin R. Thomas, or whether by virtue of a statute in such cases 
madeand provided and by order of said Mercer Circuit Court in 
pursuance of said statute the said Benjamin R. Thomas claims 

I o ave control of said judgment and an interest therein and 
l y virtue thereof a lien upon said premises, or whether all 
I r Ien °‘ interest in said mortgaged premises, by virtue 20 
|. f1. Judgment, was foreclosed in a foreclosure suit brought 
| , onorable Court; but this defendant leaves the defend- 

• 1 the same’ and he charges and insists that if the
1 cov He°d°ure F' Jobnson and Francis W. Corwine ever rê  
that SU(dl a judgment against the said John A. Fenning 
this a? , 0 tained subsequent to the judgment recovered by 
Pennine60 Jos,ah H- Cain against the said John A.
quent v * **en at S  uPon tbe sa‘d premises is subse- 
q n '^  the hen of this defendant’s said judgment.
thirty-firsta'5 df ! " dant further answering admits that on the 30 
six that rhp ^  a i )ecember>A’ D- eighteen hundred and sixty- 
John A f  J °hn FenninS» Senior, the father of the said 

Fenning, became deceased.

Said John F1S defendan|: further answering admits that the 
devised all th0^ 11̂  ^enior’ B  a Will in writing by which he 
thecomnlainaenfandSument!0ned I the alIeged mortgages of 
said John F • ̂  thlS SUlt to Ann Harriet, the wife of the 
his son JohnHA'HF* ^enior’ during her life-time and then to 

A Penning, who is named in the will as John
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Fenning, Junior, subject, nevertheless, to paying his children 
James, Frederick, George, Teresa H. and Mary E. Fenning 
certain legacies, and he also admits that said will was duly 
probated before John H. Scudder, Surrogate of the County of 
Mercer, on or about the ninth day of January, A. D. eighteen 
hundred and sixty-six.

And this defendant further answering says he has no 
knowledge or information sufficient to form a belief whether 
^aid John A. Fenning, called in said will John Fenning, 

IOJunior, on or about the ninth day of October, A. D. eighteen 
hundred and sixty-nine, conveyed all his interest in said prem-
ises by deed to his brother, Charles J. Fenning, subject to 
said legacies named in. said will.

And this defendant insists that if he did make such a con-
veyance it was made subject to the lien of the said judgment 
recovered by the said Josiah H. Cain and this defendant against 
the said John A. Fenning.

And this defendant further answering says that he has no 
knowledge or information sufficient to form a belief whether 
on or about the tenth day of March, in the year of our Lord- 
eighteen hundred and seventy, the said Cornelius Van Duyn 
the said complainant, filed a bill in this Honorable Court to

O

foreclose a mortgage which John Fenning and wife had ex-
ecuted to him in their life-time, to wit, on the twenty-sixth 
day of May, A. D. eighteen hundred and sixty-eight, upon 
the said premises hereinbefore mentioned, to secure the 
sum of one thousand dollars, and that he made party to 
the said foreclosure suit, one John Cruser, who was duly 
served according to law with a subpoena a d  resp on den dum , be-
cause said Cruser claimed to have some lien upon said prem
ises by virtue of a mortgage executed by said John A. Fen 
ning and wife to him in said premises bearing date Decern er 
the eighth, A. D. eighteen hundred and sixty-nine, but this 
defendant insists and charges that if it is true as above allege 
this defendant was not made a party to said suit, and that as 
a judgment creditor he had at that time a prior subsisting lien 
upon said premises.

And this defendant further answering says that he has n 
knowledge or information sufficient to form a belief w e 
Theodore F. Johnson and Francis W. Corwine, partners, tr
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¡ng as Theodore F. Johnson & Company were made parties 
to said suit and were duly served according to law with a 
subpoena ad respondendum, or that said Benjamin R. Thomas 
was made also a party to said suit, and served with a like 
subpoena.

A nd this defendant further answering saith that he has no 
knowledge o r  information sufficient to form a belief whether 
other p r o c e e d in g s  were had in said foreclosure suit or whether 
a penal d e cr ee  was made therein on the seventeenth day of 
January, A . D .  eighteen hundred and seventy-one, or whether 10 
said penal d e c r e e  shows that there was due the complainant 
on his said  m o r t g a g e  the sum of eleven hundred and eighty- 
three d o llars a n d  seventy-five cents, and to said Benjamin R. 
Thomas o n  h is  said judgment the sum of two hundred and 
fifty-six d o lla r s  and forty-two cents, or to the defendant, John 
Cruser, o n  h i s  said alleged mortage the sum of eleven hun- 

!dred and f o r t y - s ix  dollars and forty-two cents, or that still 
other p r o c e e d in g s  were had in said foreclosure suit, and on 
execution issued under the seal of this Honorable Court di-
rected to  th e  s h e r i f f  of the County of Mercer commanding 20 
him to sell s a id  premises hereinbefore mentioned, or that he 

| did sell th e  s a m e  on the thirty-first day of March, A. D. 
eighteen h u n d r e d  and seventy-one, and that the same was 
struck o ff to s a id  Charles J. Fenning for the sum of one hun-
dred dollars, or that by virtue of the said foreclosure suit and 
sale, the said sheriff, Thomas A. Crozer, executed a deed for 
said p rem ises  t o  said Charles J. Fenning.

And this defendant further answering charges and insists 
that the deed of release executed to the said Charles J, Fen- 

I mng by the said Harriet Ann Fenning widow of John Fen- 
n>ng deceased, and by his said children Teresa H. Fenning, 

ary E . Fenning, Frederick N. Fenning, James A. Fenning 
| and Mary S. his wife, legatees under his (said John Fenning)
I said last will and testament on the sixth day of April A. D.,
I eighteen hnndred and seventy-one operated and had the effect 

0 a full release, surrender and discharge of all the right, title 
?n 'nterest which they had as a life tenant and co-legatees 
11 said mortgaged premises unto the said Charles J. Fenning»

I an that he secured the said land and premises in said Mort- 
| § Se of complainant described free, clear and discharged of
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and from all claims and demands of the said Harriet Ann 
Fenning, Theresa H. Fenning, Mary E. Fenning, Frederick
N. Fenning, James A. Fenning and Mary S. his wife as life 
tenants, heirs at law and legatees under the said will of John 
Fenning, Senior, deceased.

And this defendant also charges and insists that the] 
said Charles J. Fenning had full knowledge of the said judg-
ments recovered by this defendant and Josiah H. Cain against 
the said John' A. Fenning and secured the deed of said prop ! 

'erty expressly subject to the lein and operation of said judg-
ment recovered by the said Josiah H. Cain and this defendant

And this defendent further answering admits that thej 
said George Fenning the other legatee under said will became! 
deceased, prior to the sixth day of April in the year of our 
Lord eighteen hundred and seventy one without issue,having 
never married.

And this defendant further answering charges and insists 
that by the conveyances excuted by the said Charles J. Fen-
cing to John F. Shann on the eighth day »of January A. D,: 
eighteen hundred and seventy-two, the said mortgaged prem- : 
ises was likewise conveyed to the said John F. Shann and the j 
said John F. Shann received the title to the same entirely 
freed and discharged of and from all liens of the life estate of j 
Harriet Ann Fenning therein and also free and discharged of 
said legacies to the said Theresa H. Fenning, Mary E. Fen- 
ning, Frederick N. Fenning, James A. Fenning, and Mary S. 1 

»his wife as legatees under the said will of John Fenning 
Senior, deceased and expressly subject to the lien of the de- j 
fendants said judgment.

And this defendant also charges and insists that by t e j 
conveyance executed by John F. Shann to the said Margaret j 
Wikoff executed on the seventeenth day of April, A. •.! 
eighteen hundred and seventy-two, the said mortgaged land 
was likewise conveyed to the said Margaret Wikoff and s e 
the said Margaret Wikoff secured the title to the same entirely 
freed and discharged of and from all liens of said legacies t 
the said Theresa H. Fenning, Mary E. Fenning, Frederic | 
Fenning, James A. Fenning and Mary S. his wife as legat ^
under the said wife of John Fenning, Senior, deceased an *
also free and discharged of the life estate of Harriet |
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Penning, but expressly subject to the lien of the said judg-
ment recovered by this defendant and the said Josiah H. Cain 
against the said John A. Fenning.

And this defendant also charges and insists that by the 
conveyance executed by the said Margaret Wikoff and Wil-
liam S. Wikoff her husband to the said Mattie C. Shann and 
bearing date of the fifth day of June, in the year of our Lord 
eighteen hundred and seventy-two, the said mortgaged premi-
ses was likewise conveyed to the said Mattie C. Shann and 
she the said Mattie C. Shann received the title to the sam e10 
entirely freed and discharged of and from all liens of said lega-
tees to the said Theresa H. Fenning, Mary E. Fenning, Fred-
erick N. Fenning, James A. Fenning, and Mary S. his wife as 
¡legatees under the said will of John Fenning, Senior, deceased 
and also freed and discharged of all life estate of said Harriet 
j Ann Fenning, but expressly subject to the lien of the said 
jjudgment recovered by this defendant and the said Josiah H. 
i Cain against the said John A. Fenning.

And this defendant further says that the said judgment of 
six hundred and sixty-one dollars and ninety-nine cents so as 20 
aforesaid recovered by this defendant and Josiah H. Cain 

I against the said John A. Fenning, together with the interest 
thereon, still remains due and owing to this defendant.

And this defendant denies all unlawful combination and 
confederacy in said bill charged without that that any other 

Natter or thing material for this defendant to make answer t 
junto and not herein or hereby well and sufficiently answered, 
¡confessed or avoided, traversed or denied is true, to the know- 
B  or belief of this defendant. All which matters and 
I mgs this defendant is ready to aver, maintain and prove as 3° 
L 18 onorable court shall direct, and humbly prays that a 
It^fee may be made by this honorable court for the sale of 
J "  ânc*and premises in the complainant’s alleged inden- 

I bill6 ° m°r̂ a£e mentioned and set forth in the complainant’s 
I ’an ou*: the moneys thence arising that this defendant 
I y e paid the full amount of the judgment and the interest
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moneys so due thereon as aforesaid, with all reasonable costs 
and charges in this behalf sustained.

JAMES W. and JOSEPH K. FIELD, 
Solicitors for defendant. 
GEORGE WARD, 
JAMES W. FIELD, 

of counsel.

New Jersey SS. George Ward, the above named defend-
ant, being duly sworn on his oath saith that the matters and 

°  things set forth in the above answer, so far as relate to his 
own acts, are true, and so far as they relate to the acts of 
others, he believes them to be true.

Taken, sworn and subscribed at Jersey City, Hudson 
County, New Jersey, before me this 20th day of November, 
A. D. 1882,

GEORGE W. CASSEDY, 
Master in Chancey of New Jersey.

GEORGE WARD.
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In Ch a n c er y  o f  N e w  J e r s e y .

1
B e t w e e n

[CORNELIUS VAN DUYN,
Complainant, J.

A N D

MATTIE C. SHANN, e t  a l s , 
Defendants.

IO

To the Honorable Theodore Runyon, Chancellor o f the State of
New jersey.

The amended bill of complaint of Cornelius Van Duyn, 
of the Township of Franklin, in the County of Somerset, and 
State of New Jersey, humbly shows, that heretofore he filed his 
bill of complaint in this court against one Mattie C. Shann, of 2Q 
the Borough of Princeton, in the County of Mercer, and State 
aforesaid, praying amongst other things, for a sale of certain 
premises mortgaged by one Charles J. Fenning to your ora-
tor, but now owned by said Mattie C. Shann as in said bill is 
particularly set forth.

And your orator further shows that Josiah H. Cain and 
George Ward, partners, trading as J. H. Cain & Company, 
were also made defendants in said bill of complaint to which 
■H the said George Ward, as surviving partner of the firm of 

Sai J. H. Cain & Company answered, and other proceedings ~0 
Were had as by the same proceedings now in this court will 
PPear. And by an order made in this cause on the thirtieth 

I y ° April, A. D. eighteen hundred and eighty-three, on 
otion of George O. Vanderbilt, the complainant was granted 
aVe *° annex his bill as he shall be advised, 

his ^°Ur ora*or now shows by way of amendment to 
L 3 °resâ  bGl of complaint, that John Fenning was at one 
I to s I  ? °Wner ^  said mortgaged premises, as set forth

ill of complaint, and executed during his life-time on
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said premises two mortgages, one to Anthony Simmons for 
the sum of five hundred dollars and one to Abram Johnson 
for the sum of five hundred dollars as set forth in said bill of 
complaint; that afterwards he became deceased, leavings 
will in writing by which he devised to his wife, Ann Harriet,j 
all his lands, tenements, hereditaments and real estate whatso-i 
ever and wheresoever, to have and to hold the same to her 
sole and separate use, benefit and behoof during her life time, 
and then to his son John Fenning, Jr., in fee, subject, never- 

tOtheless, to his paying his brother James two hundred and fifty 
dollars; Frederick three hundred dollars; George four hun-
dred dollars, and his sisters Teresa Harriet and Mary Eliza-
beth each four hundred dollars, being a total of seventeeu 
hundred and fifty dollars of legacies.

And you orator further shows by way of amendment to 
his aforesaid bill of complaint that the only real estate that 
the said John Fenning owned at the time of his decease was 
the said lands mentioned and set forth in said bill of com plain t 

which was then worth about four thousand dollars and that 
2°the  same was then encumbered by the said two mortgages of 

five hundred dollars each above referred to, no part of the 
principal thereof having been paid.

And your orator further shows by way of amendment to 
his aforesaid bill of complaint, that John A. Fenning, who is 
called in his father’s will John Fenning, Jr., remainder man 
and residuary legatee under said will of his father, John Fen 
ning, deceased, during the life-time of his mother, to wit, on 
the twenty-sixth day of May, A. D. eighteen hundred an 
sixty-eight, executed to your orator a mortgage upon t e 

3° lands mentioned in said bill of complaint to secure the sum 
one thousand dollars. But that said mortgage was only a 
lien upon said lands as to the interest of John A. Fenning. 
called in said will John Fenning, Jr. ^

And your orator further shows byway ofamendmen  ̂
his aforesaid bill of complaint, that John A. Fenning (w  ̂
is his true and correct name), called in said will Jo n 
ning, Jr., on or about the ninth day of October, A. D. eig ^  
hundred and sixty-nine, conveyed all his interes ,n 
premises by deed to his brother, Charles J. Fenning,

of
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I to the legacies named in said will and the mortgages hereto-
fore mentioned as set forth in said bill of complaint.

And your orator further shows by way of amendment to 
l his aforesaid bill of complaint that during the fore part of the 
year A. D. eighteen hundred and seventy, he handed his said 
mortgage to one John F. Hageman, a counsellor of this court; 
with instructions to foreclose the same for him ; that the said 
John F. Hageman filed in this Honorable Court on the tenth 
day of March, A. D. eighteen hundred and seventy, a bill of 
icomplaint for your orator to foreclose his said mortgage bear- 
ing date of May twenty-sixth, A. D. eighteen hundred and 

Isixty-eight, and that he made parties to the said foreclosure 
I suit,. Charles J. Fenning, the owner of John Fenning, Jr.’s in-
terest in said mortgaged premises, and also John Cruser, to 

¡whom said John A. Fenning, called in said will John Fenning,
I Jr., had also on the eighth day of December, A. D. eighteen 
|iundred and sixty-eight, executed another mortgage on said 
lands mentioned and described in your orator’s said bill of 
Icomplaint, and further that he also made a party to said fore-
closure proceedings, one Benjamin R. Thomas, who was the 20 

[owner of a judgment drained by Theodore F. Johnson and 
■Francis W. Corvvine, partners, trading as Theodore F. John-
son & Company, on the second day of December, A. D. 
Eighteen hundred and sixty-eight against the said John A. 
■Fenning and Benjamin R. Thomas, that said Thomas paid 
■adjudgment and by virtue of the statute in such case made 
land provided and by order of the Mercer Circuit Court in 
■pursuance of said statute, claimed to own and have control of 
■said judgment.
I y°ur orator shows by way of amendment to his 3° 
roresaid bill of complaint, that Josiah H. Cain and George 
I ard, partners, trading as J. H. Cain & Company, on the 
jtourth day of November, A. D. eighteen and sixty-eight, ob- 

a judgment against said John A. Fenning (called in 
r “ wi John Fenning, Jr.), and that by some mistake or er-
I r on the part °f the so}icjtor Qf the complainant, who 
Inledthe hill f , r|.i 110 foreclose complainant’s said mortgage of one
■ °USanc* dollars on the tenth day of March, A. D. eighteen
[hundredand seventy, as aforesaid, the said Josiah H. Cain

M W , J « w y S W • lJ b ® ,
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and George Ward, partners, trading as J. H. Cain & Company! 
were not made parties to said foreclosure proceedings.

And your orator further shows by way of amendment to 
his aforesaid bill of complaint, that other proceedings were] 
had in said foreclosure suit, and that a final decree was made 
therein on the seventeenth day of January, A. D. eighteen 
hundred and seventy-one, and that the said final decree shows 
that there was then due the complainant on his said mortgage! 
the sum of one thousand one hundred and eighty-three doll 

iolars and seventy-five cents, and to the defendant, Benjamin R. 
Thomas, on his said judgment, the sum of two hundred andj 
fifty-six dollars and forty two cents, and to the defendant, 
John Cruser, on his said mortgage, the sum of one thousand 
one hundred and forty-six dollars and forty-two cents, anl 
that still other proceedings were had in said foreclosure suia 
and an execution issued under the seal of this Honorable: 
Court, directed to the sheriff of the County of Mercer, com-
manding him to sell said premises hereinbefore mentioned! 
which, after duly advertising the same according to law, hi 

20 did, on the thirty-first day of March, A. D. eighteen hunl 
dred and seventy-one, and that the ^me were struck on tl 
said Charles J. Fenning for the sum of one hundred dollars. 1  

And further, that the said sheriff, Thomas A. Crozer, bi 
virtue of said foreclosure suit and sale executed a deed fol 
said premises to said Charles J. Fenning which said deel 
bears date of the seventh day of April, A. D. eighteen hull 
dred and seventy-one, and was duly recorded in the Merca 
County Clerk’s office in Book of Deeds, vol. 8 3 , page 227, I  

And your orator further shows by way of amendment t l  

30 his aforesaid bill of complaint, that he only sold by virtueMl 
said foreclosure proceedings the interest of said John • eJ  
ning (called in said will John Fenning, Jr.), in said Premlj  
mentioned and described in said mortgage, and which e a I  
wards sold to his brother, Charles J. Fenning, and jl 
said mortgaged premises were sold subject to said two I 
gages of five hundred dollars each, and the life estate t 1 
of the said Ann Harriet, widow of said John Fenning»^ 
ceased, under his said will, and the said seventeen u ^  
and fifty dollars of legacies to be paid under said wi y
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John A. Penning (called in said will John Fenning, Jr.), at the 
death of his mother, said Ann Harriet, and which by said will 
[were made chargeable on said premises, none of the persons 
having said last named liens on said premises having been 
¡made parties to said foreclosure suit.

And your orator further shows by way of amendment to 
this aforesaid bill of complaint, that previous to said sale he 
[entered into an agreement with the said Charles J. Fenning,
[the then owner of said John A. Fenning’s (called in said will 
John Fenning, Jr.) interest in said premises, that if he the said I-O 
Charles J. Fenning should buy said premises at said public 
Bale under said foreclosure proceedings, and then would pro-
cure releases of the respective interests of his mother, Ann 
Harriet Fenning and his brothers James and Frederick Fen- 
ning(George being then deceased), and his sister Teresa Harriet 
and Mary Elizabeth Fenning in said premises and also pay 
[your orator’s costs therein he, said complainant, would ad-
vance him one thousand dollars in addition to his said mort-
gage of one thousand dollars, provided he would execute to 
lyour complainant a mortgage of two thousand dollars on said 20 
premises, subject to said two mortgages of five hundred dol-
lars each, but the said two thousand dollar mortgage should 
pa lien ahead of said widow, Ann Harriet’s life estate in said 
property and of the legacies of his said brothers and sisters 
Inder said will of said John Fenning, deceased, and which by 
|aid will were made chargeable on said premises.

And■ — y°ur orator further shows by way of amendment to
i 's uhoresaid bill of complaint, that the said Ann Harriet
penning, widow of said John Fenning, deceased, and his
Paid children, Teresa H. Fenning, Mary E. Fenning, F red-3 °
| rickH. Fenning, James A. Fenning and Mary S., his wife,
legatees under said will as aforesaid, did, on the day and year
| ed *n said bill of complaint and as therein stated, execute
i\  eed of release for all their right, title and interest which
■C? âd the said premises to said Charles J. Fenning,
j  lc Was duly recorded as stated in said bill of complaint.
I  _n your orator further shows by way of amendment to
I J a°resaid bill °f compia}nt tllat said Charles J. Fenning 
I and wife rim rcnen executed to him the said mortgage of two
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thousand dollars on said premises as set forth in his said bill I 
of complaint, of which one thousand dollars was in lieu off 
said mortgage of one thousand dollars, bearing date the 
twenty-sixth day of May, A. D. eighteen hundred and sixty-] 
eight and which he had just foreclosed, and the other one] 
thousand was for money advanced to him pursuant to said] 
agreement

And your orator further shows by way of amendment to 
his aforesaid bill of complaint that the said Ann Harriet Fen-j 

ioning, yddow, as aforesaid, and the said legatees as aforesaid, 1 
were induced by said Charles J. Fenning to execute the re-1 
lease as aforesaid to him, and for so doing and in lieu of their j 
said interests and legacies chargeable on said premises under 
said will the said Charles J. Fenning and wife executed a 
mortgage on said premises to Frederick H. Fenning (trustee) 
for the same amount and of the same date as set forth in said 
bill of complaint, in trust, nevertheless, to be applied to, the 
payment of the several legacies given in the will of said Johtfj 
Fenning, deceased, to his children named in his said last will 

20 and made chargeable on his real estate with lawful interest for 
the same to be paid annually, and also in trust to be applied! 
to the use and benefit of the said Ann Harriet Fenning, 
yearly, during her natural life, and if the interest should be nfl 
arrear for six months the principal to be due, without anja 
fraud or other delay.

And your orator further shows by way of amendment toj 
his aforesaid bill of complaint that at the time of filing H 
said bill of complaint for the foreclosure of his said mortgage 
of one thousand dollars, bearing date the twenty-sixth day oj 

30 May, A. D.* eighteen hundred and sixty-eight—to witonthj 
tenth day of March, A. D., eighteen hundred and seventy, J  
did not actually know nor did his solicitor in said suit know 
of the existence of said judgment of said Josiah H. C a in  an I  

George Ward, partners trading as J. H. Cain and Company! 
and therefore did not make them or either of them a Par*^J| 
said suit—and that it was entirely through oversight an(̂ l  
by design that your orator and his solicitor neglecte to m 
the said Josiah H. Cain and George Ward, partners t r a  mg  ̂
J. H. Cain and Company, defendant? to said suit as ho e 1
said judgment.
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And your orator further shows by way of amendment to 
said bill, that his said mortgage of one thousand dollars, al-
though foreclosed, was never cancelled of record in the Mer-
cer County Clerk’s Office.

And your orator further shows that the said John Fen- 
ning’s widow, Ann Harriet, and all of his said children (except 
George, who died without issue) are still living.

And your orator further shows by way of amendment to 
his aforesaid bill of complaint, that before he filed said bill of 
complaint, he procured searches on said premises, and that 
said searches disclosed the existence on the record uncancelled 
of the aforesaid judgments of said James W. Palmer, James 
W. Palmer and David W. Palmer, partners trading as James 
W. Palmer & Sons, and of said Theodore F. Johnsoh and 
¡Francis W. Corwin, partners trading as Theodore F. Johnson 
& Co., and of Imlah Moore and Charles Moore, partners 
trading as I. & C. Moore ; and of the said Josiah H. Cain and 
George Ward, partners trading J. H. Cain & Co., all of which 
judgments were obtained against said John A. Fenning, for 
the amounts and at the several times set forth in said bill of 
complaint, and that your orator believed that the amount of 20 
[encumbrances prior to and also on the interest of said John 
, Fenning in said premises prior to any of said judgments 
| ar exceeded the value of his interest therein, and that there- 
|fore the said judgments had been , in some way unknown to your 
|oratoi, satisfied, or all hope of collecting the same out of the 
jtnterest of said John A. Fenning in said premises, abandoned,
I ut nevertheless for the purpose of clearing the title of said 
premises of what appeared by the records to be liens thereon, 
F °n some Merest therein your orator made all of said judg- 
P?nt creditors parties defendant to his said bill of complaint. 3 °
K. -nd your orator further shows by way of amendment, as 
l  oresaid, that he belieived the judgment, of said J. H. Cain & 

satisfied and paid, until after service of the 
M - a *n said cause on them, when they acknowledged 

a°d asserted that their judgment was still un- 
I f ’ °̂ ||jj| Sreat surprise of your orator, 
afore ^°Ur Ora ôr Further shpws by way of amendment as 
who cl'' ^ at sa‘̂  J- gif Cain & Co., through George Ward, 

aims the surviving partner of said firm and the
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present owner of said judgment, filed an answer to said bill of 1 
complaint setting up that his said judgment was a lien on the 1 
premises prior to your orator’s said two thousand dollar mort* 1 
gage, to the great surprise of your orator.

And your orator expressly charges that said judgment if 
a lien at all on said premises is only a lien on the interest! 
which said John A. Fenning had in said premises at the time j 
of the recovery of defendant’s said judgment against him; and 
further expressly charges and insists that not only was de- 

io fendan t’s said judgment subject to the lien of the said two! 
mortgages of five hundred dollars each and the interest ac-1 
crued thereon ; and of the said one thousand dollar mortgage j 
of your orator, with the interest accrued thereon ; and of the ! 
said seventeen hundred and fifty dollar mortgage, given as 
aforesaid in lieu of and to secure the life estate of said Ann 
Harriet in said premises and the several legacies given by said! 
John Fenning deceased to his said several children and ex-j 
pressly charged by his will on said lands, with the interestac-j 
crued thereon, but is also subject to the lien of your orators 

20 other one thousand dollars now secured together with yourj 
orator’s prior one thousand dollars by your orator s said mor 
gage for two thousand dollars taken as aforesaid by your orator 
on said premises under the mistaken belief, induced by sai | 
solicitor Hageman’s mistake or inadvertence, that said two! 
thousand dollar mortgage would be and become after his afore 1 
said foreclosure of your orator’s one thousand dollar mortgaĝ  
a lien on said premises second only to said two mortgages j 
five hundred dollars each. ,1

And your orator further shows, that said one -thoiisa 1 
dollars, advanced and paid as aforesaid to said Charles J.  ̂ 1 
ning, was so advanced and paid upon and only upon t e ^  
and understanding- of your orator, induced by the action ^  
advice of said solicitor Hageman, and his supposed 
regular proceedings in his said foreclosure of your o^ 
said one thousand dollar mortgage, that your orator s 
thousand dollars so advanced was and would be toget 
the other one thousand dollars then already due  ̂|je{1. 
orator on his mortgage so foreclosed by said Hagema ̂ ereon 
on said premises second only to said, two mortgage 
for five hundred dollars each.
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And your orator further shows that, if by reason of said 
Hageman’s mistake and oversight in not making said Cain 
and Ward, parties defendant to your orator’s first foreclosure, 
the said Cain and Ward have, by the strict rules of law, ob-
tained a lien on said premises prior to your orator’s one thou-
sand dollars, so advanced to said Charles J. Fenning and in-
corporated in and secured by his said two thousand dollar 
mortgage to your orator, then your orator further charges and 
insists that said lien is, as to your orator’s right and priority, 
in the premises, an unjust and inequitable advantage and pri- io  
ority over your orator’s claim on said premises, and that your 
orator is, by the practice and rules of this Honorable Court, 
entitled to and your orator hereby prays for relief in the prem -
ises on account of said mistake and that said Ward may be 
decreed to hold said judgment subordinate to the claim and 
!lien of your orator’s said two thousand dollar mortgage on 
said premises.

And your orator further shows that, owing to the afore-
said mistake of his said solicitor Hageman in his said fore 
closuresuitand the subsequent proceedings therein, in omitting 2 0  
said Cain and Ward as parties to said suit, by oversight, the 
interest and estate of your orator, in said premises, is subject 
I in equity only to the right and equity of the said Ward to re-
deem your orator’s said mortgage of two thousand dollars and 

pH the other encumbrances on said premises prior to said Cain 
and Ward s judgment at the time of filing his aforesaid bill ;

| and that said Cain and Ward only obtained, by virtue of their 
j said judgment, either in law or equity, a lien on the equity of 
redemption which said John A. Fenning then had in said 
premises, and that said Ward now has no other right or in- 30  
erest in said premises.

I And your orator shows that said Cain and Ward when 
I loĥ r̂ C0vere<̂  their said judgments as aforesaid against said 
Isuffi1 ■ ^enn’n£’ we^ knew that the said premises were barely 
I j , Clent to -tisfy the incumbrances thereon prior to their said 
J “6* ’ and that ^ e y  well knew that your orator wasfore- 

^ H |f G  mort£a£e one thousand dollars, as afore-
said r" that your orator had neglected to make them, the 

land amf nc* ^ arc*> parties thereto through mere oversight
miSta e on the part of your orator’s said solicitor Ilage-
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man, and that the said Cain and Ward stood by and permitted | 
your orator to go on to decree and sale in said suit as herein-1 
before set forth, without notifying your orator of the existence 1 
of their said judgment, or taking arty step to be made parties | 
to said s u it : and your orator charges that said Cain and Ward 
so acted with intent to gain ah inequitable advantage over 
your orator, and now said Ward pretends and sets up that 1 
their judgment, now claimed to be owned by said Ward, is a 
•lien upon said premises prior to any lien thereon of your 

IO orator under his said mortgage for two thousand dollars, and 
prior to arty lien thereon of your orator under his said mort-j 
gage for one thousand dollars and the proceedings, decree 1 
and sale aforesaid, and prior to any other lien thereon.

And your orator further shows by way of amendment toj 
his said bill of complaint that he has frequently and in a 
friendly manner applied to said Ward and requested him either 
to redeem your orator and pay to him the amount of pniiciI 
pal and interest due him upon his aforesaid mortgage of two 
thousand dollars or that he the said Ward would permit yourj 

20 orator from thenceforth quietly to hold'the said premises, an j 

would release to yoUr orator all his right, title and interest! 
and lien, on said equity of redemption in said premises. j 

And your orator well hoped that the said Ward wou 
have complied with such reasonable requests of your ora|° j 

To the end therefore that the said Geo. Ward an 
Confederates when discovered may full, true, direct and per ^ 
answers (without oath) make to all and singular the c a 
and premises aforesaid according to the best of their re  ̂
ive knowledge, information and belief, and that it may j 

3°ferred  to one of the Masters of this Court to ascerta 1 
report the amount of interest and principal now u I
your orator’s said mortgage of two thousand dollars o ,
the decree in the aforesaid suit upon your orators m0 j 
of one thousand dollars, and upon all other incum therein 
claims Upon said property which at the filing of t e 
were liens upon said premises or upon the interes 
A. Fenning therein prior to said judgment o sa fee(j t0 
Ward, and that the said George Ward may ® ^  $$!
pay unto your orator by a short day to be appom t0 
honorable Court the amount of principal and intere
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be due upon your orator’s said mortgage for two thousand 
dollars or upon your orator’s decree in said suit for the fore-
closure of his one thousand dollar mortgage and upon all 
¡liens upon said mortgaged premises or upon the interest of 
Isaid John A. Fenning therein which were prior liens to the 
judgment of said Cain & Ward, and that on failure of such 
payments by the said Geo. Ward, he and all persons claiming 
¡under him may be barred and forever foreclosed of and from 
all estate, right, title, interest and equity of redemption of, in 
and to the said mortgaged premises, or if your Honor deem io  

I it more equitable that the said premises shall be sold to pay 
| and satisfy in the first place to your orator the amount of 
principal and interest found to be due on his said mortgage 
for two thousand dollars or upon his decree in the said suit 
for the foreclosure of his one thousand dollar mortgage and 
the said prior liens together with your orator’s costs, and in 

| the next place to pay and satisfy to the said Geo. W ard the 
amount of principal and interest due upon the said Cain &

I Ward’s judgment, and that your orator may have such further 
j and other relief as the nature of the case may require. 20

And your orator will ever pray, &c.
GEORGE O. V A N D ER B ILT,

Solicitor of Complainant.

J. H. STEW A RT,
Of counsel with Complainant.
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In  Cha ncery  o f  N e w  J e r sey .

Be t w e e n
1

CO RN ELIUS VAN DUYN,
Complainant, .

M ATTIE C. SH AN N, e t  a ls ,
Defendants.

The answer of George Ward, surviving partner of Josiah 
II. Cain, trading as Josiah II. Cain & Company, one of the de-
fendants to the amended bill of complaint of Cornelius Van 
Duyn, complainant.

This defendant now, and at all times hereafter saving and 
2 0  reserving to himself all and all manner of benefit o r  a d v a n ta g e | 

of exception to the many errors, uncertainties and im perfec-

tions in the said bill contained fo r  a n s w e r thereto, or to so|
much thereof as this defendant is advised it is necessary or] 
material for him to make answer to> answering saith that he 
admits that heretofore the said complainant filed his bill ofi 
complaint in this honorable court against one Mattie C. Shann 
of the Borough of Princeton, in the County of Mercer, and 
State aforesaid, praying amongst other things, for a sale o j 
certain premises alleged to be mortgaged by one Charles ■] 

3oFenning to the said complainant and now owned by one 
Mattie C. Shann.

And this defendant further answering admits that Josia 
H. Cain and George W ard (this defendant), partners, trading 
as Josiah H . Cain & Company were, also made defendants in 
said bill of complaint, to which bill this defendant (said Geor6e 

Ward), as surviving partner of the firm of J. H. Cain & Coin
pany, answered said bill, and that other proceedings were
as by the same proceedings now in this court will appear, 
this defendant also admits that on the thirtieth day of P ' 
in the year of our Lord eighteen hundred and eighty t r >
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¡by an order made in this cause, the complainant was granted 
leave to amend his said original bill of complaint filed in this 

[cause as he shall be advised.
And this defendant further answering saith that he has 

no knowledge or information sufficient to form a belief whether 
[said John Fenning executed during his life-time on said prem-
ises, as set forth in said bill o f complaint, two mortgages, one 
to Anthony Simmons for the sum of five hundred dollars 

[and one to Abram Johnson for the sum of five hundred dol-
lars, as set forth in said bill of complaint, and he leaves the j o  
[complainant to prove the same as he may be advised.

And this defendant further answering said amended bill 
[of complaint of said complainant, admits that on the thirty - 
Ifirst day of December, in the year of our Lord eighteen hun-
dred and sixty-six, John Fenning, Senior, became deceased, 
[leaving a will in writing by which he devised all his lands, 
[tenements, hereditaments, and real estate whatsoever and 
[wheresoever to Ann Harriet Fenning, his wife, during her 
[life time and then to his son John A. Fenning (who is named 
[in the will as John Fenning, Junior), in fee simple, subject to 20  
■his paying his brother James two hundred and fifty dollars,
■ Frederick II. Fenning three hundred dollars, George Fenning 
[four hundred dollars and his sisters Teresa Harriet Fenning 
[and Mary Elizabeth Fenning each four hundred dollars.
[ And this defendant further answering said amended bill 
10 complaint, says that he has no knowledge or information 
■sufficient to form a belief that the only real estate that the 
[said John A. Fenning owned at the time of his decease was 
[ t e said lands mentioned and set forth in the said bill of com- 
■Pamt, and he leaves the said complainant to prove the same ; 3 0  
I defendant denies that the said lands mentioned and 
I t forth in the said bill of complaint was then (to wit), at the

|an7 h0fhiS deC6aSe 0nly W° rth about f°ur thousand dollars;
Ibr f6 ^  n0 knowledge or information sufficient to form a 
I b , e ^er the said lands or premises was then encumbered 

1 e said two mortgages of five hundred dollars, no part
; thereof hav
®ake such

lng been paid, and he leaves the complainant to
) proof thereof as he may be advised may be neces-

Saryfor him to do.
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And this defendant further answering said amended bill I 
of complaint, admits that John A. Fenning (who is called in 1 
his father’s will John Fenning, Junior), on or about the twenty-1 
sixth day of May, in the year of our Lord eighteen hundred] 
and sixty-eight, executed to the said complainant a mortgage] 
upon the lands mentioned in said bill of complaint to secure] 
the sum of one thousand dollars or some other sum, and this] 
defendant admits that at first said mortgage was only an in-
complete lien upon said lands, but he charges and insists that ] 

i o i t  became an absolute lien upon the same by virtue of subse-j 
quent proceedings which will hereafter more fully and at large] 
appear.

And this defendant further answering said amended bill 
of complaint of said complainant, says that he has no knowl-j 
edge or information sufficient to form a belief whether John 
A. Fenning (called in said will John Fenning, Junior), on or j 
about the ninth day of October, in the year of our Lord] 
eighteen hundred and sixty-nine, conveyed all his interest ml 
said mortgaged lands and premises by deed to his brother,] 

20  Charles J. Fenning, and he leaves the complainant to prove 
the same as he may be advised, but this defendant insists an j 
charges that if the said John A. Fenning did make such a] 
conveyance that it was made expressly subject to the lien ofl 
the said judgment recovered by the said Josiah H. Cain anil 
this defendant against the said John A. Fenning. 1

And this defendant further answering said amended bil 
of complaint of said complainant, says that he has no knowj 
edge or information sufficient to form a belief whether saij 
complainant, during the fore part of the year of our Lor i 

30 eighteen hundred and seventy, handed his said mortgage Jj 
one John F. Hageman, Esquire, a counsellor of this co ] 
with instructions to foreclose the same for him, but he a ® |  
that the complainant filed his bill of complaint to forec ^ 
the said mortgage, on the tenth day of March in the yea 
our Lord eighteen hundred and seventy, which said mo §^  
bore date of the twenty-sixth day of May, in the year 
Lord eighteen hundred and sixty-eight, and that 
parties to said foreclosure suit Charles J. Fenning, 
Cruser and Benjamin R. Thomas.
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And this defendant further answering said amended bill 
of complaint of the said complainant admits that Josiah H 
Cain and George Ward (this defendant), partners, trading as 
Josiah H. Cain & Company, on the fourth day of November 
in the year of our Lord eighteen hundred and sixty-eight, re-
covered a judgment against said John  A. Fenning (called in 
said will John Fenning, Junior), but this defendant expressly 
denies that it was by some mistake or error on the part of the 
said solicitor of the complainant who filed said bill to foreclose 
complainant’s said mortgage of one thousand dollars on the IO 
tenth day of March in the year of our Lord eighteen hundred 
and seventy as aforesaid, the said Josiah H. Cain and George 
Ward, partners, trading as Josiah H. Cain & Company, were 
not made parties to said foreclosure proceedings, but this, de-
fendant also insists that the said complainant and his solicitor 
intentionally omitted to make this defendant and Josiah H.
Cain parties to the said alleged foreclosure for reasons well 
known to themselves at that time, there being other persons 

| having liens on said premises at that time who also were not 
made parties to that suit. 20

And this defendant further answering said amended bill 
of complaint of the said complainant admits that other pro-
ceedings were had in said foreclosure suit, and that a final de- 

| cree was made therein on the seventeenth day of January in 
' the year of our Lord eighteen hundred and seventy-one, and 
| ^atthe said final decree shows that there was then due the 
complainant on his said mortgage the sum of one thousand 
one hundred and eighty-three dollars and seventy-five cents 

| Wl̂  Merest thereon from the tenth day of January in the 
year of our Lord eighteen hundred and seventy-one, and to 3 °  

| the defendant, Benjamin R. Thomas, on his said judgment, 
the sum of two hundred and fifty-six dollars and sixty-seven 

I ten s, together with lawful interest thereon as aforesaid, and 
j o the defendant, John Cruser, the sum of one thousand one 
I undred and forty-six dollars and forty-two cents, together 

W't lawful interest thereon as aforesaid, with his costs to be 
j 6 ’an<̂ that a writ of fieri facias do issue for that purpose 
I out of this court, directed to the sheriff of the County of Mer- 
I saidC°mman<̂ g  him to riiake a sale according to law of the 
f mortgaged premises, and that out of the money arising
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from such saje he pay to the complainant or to his solicitor his I 
said debt, interest and costs, and also to the aforesaid several ] 
defendants their said debts, interest and costs and in case more j 
money should be raised by the said sale than shall be sufficient 
to answer such several payments, that such surplus be brought I 
into this court to abide, the further order of the court unless j 
otherwise previously disposed of by the order of the court. 
And it was in and by said decree further ordered, adjudged j 

and decreed that the said defendants stand absolutely debarred j 
JOamd foreclosed of and from all equity of redemption of, in and | 

to the said mortgaged premises when sold, as aforesaid, by 
virtue of this decree. And that still other proceedings were 
had in said foreclosure suit and a writ of fieri facias or ex-
ecution was duly issued upon said decree to the sheriff of the | 
County of Mercer, therein commanding him to make sale of j 
the said mortgaged premises, being the same premises de-
scribed in the original bill of complaint in this cause, and also 
commanding him that he cause to be made of the said prem-
ises by selling the same for the purpose, the several sumso 

20 money due to the said Cornelius Van Duyn, the complainant! 
in this suit. And also the several sums due to the said en j 
jamin R. 'Jhomas and John Cruser, to wit, that is to say, the] 
sum of one thousand one hundred and eighty-three dollars j 
and seventy-five cents due to the said complainant, togethen 
with lawful interest thereon, to be computed from the tent j  
day of January in the year of our Lord one thousand eib 
hundred and seventy-one, being the date of the masters r^ 
port in said cause, with the said Cornelius Van j
to be taxed, and in the second place to pay unto the J 

3 0  ant, Benjamin R. Thomas, the sum of two hundred an  ̂
six dollars and sixty-seven cents, together with lawfu ^  ^  
therein as aforesaid, with his costs to be taxed, an 
third place to pay unto the defendant, John Cruser, t ^  
of eleven hundred and forty-six dollars and f o r t y ' ĉ sts 
gether with lawful interest thereon as aforesaid, wit ^  
to be taxed, and in and by said writ he, the sai s ’
further commanded to have those moneys be ore ^  ofl
Chancellor in our Court of Chancery aforesaid, at ^  
the third Tuesday of February, in the year o ^  ^  
eighteen hundred and seventy-one, to render
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complainant and to John Cruser and Benjamin R. Thomas the 
defendants in that suit, and also the surplus moneys, if any 
there be, to abide the further order of the court, and to which 
said writ of execution and to the return thereof by certificate 
under the hand of the said sheriff of the manner in which he 
executed the said writ of writ of execution, this defendant 
craves leaves to refer if it be necessary so to do.

And this defendant further answering said amended bill 
of complaint of the said complainant saith that by virtue of 
the above stated writ of execution issued out of this court IO 
and to him delivered the said Thomas A. Crozer then Sheriff 
of the county of Mercer levied upon the said mortgaged 
premises, being the tract in the original bill of complaint in 
this cause described, and did offer and expose for sale at 
public vendue after duly advertising the same according to 
law, on the thirty first day of March A. D., 1871, the said 
mortgaged premises, being the tract in said original bill of 
complaint in this cause described, by virtue of the said writ 
oi fieri facias, and thereupon the said Charles J. Fenning did bid 
for the same the sum of one hundred dollarsand no other person 20  
bidding so much the said Thomas A. Crozer, sheriff afore-
said did then and there openly and publicly in due form of 
law between the hours of twelve and five o’clock strike off and 
sell the said lot of land and premises in said original bill of 

I complaint described for the said sum of one hundred dollars
Ito the said Charles J. Fenning, he being the highest bidder 
for the same.

And this defendant further answering said amended bill 
of complaint of the said complainant saith that the said sheriff 

I omas A. Crozer on the same day prepared a deed' for the 3 °  
1 Same and that the said Thomas A. Crozer sheriff as aforesaid 
I executed said deed to the said Charles J. Fenning for saidprem-
1 wlfB ^ ' vere  ̂ the said deed to the said Charles J. Fenning,
|b  1C Sa'd deed bears date not of the seventh day of April
I d h°̂  ^  first day of March in the year of our Lord
I co cLr hundred an<̂  seventy-one, and that it was duly re-
■  B r a g  of the Clerk of the county of Mercer in
I Cate of̂  ^ee^S’ vo ûme 83 , on pages 227 , &c., as by thecertifi-
I * 6 Sa*̂  Clerk of the said county of Mercer endorsed I ™ the said ri _i Jaeed more fully appears and to which said record
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of said deed, this defendant for greater certainty, begs leave I 
to refer if it be necessary so to do.

And this defendent further answering said amended bill I 
of complaint of said complainant denies that the said Thomas I 
A. Crozer, sheriff of the county of Mercer aforesaid only sold j 
by virtue of said foreclosure, proceedings the interest of said 1 
John A. Fenning (called in said will John Fenning, Junior) in 
said premises mentioned and described in said mortgage and j 
Which he afterwards sold to his brother Charles J. Fenning, 

io a n d  that the said mortgaged premises were sold subject to j 
said two mortgages of five hundred dollars each and the life j 
estate therein of the said Ann Harriet, widow of the said John 1 
Fenning deceased, under the said will, and of the said seven-j 
teen hundred and fifty dollars of legacies to be paid under! 
said will by said John Fenning (called in said will John Fen-1 
ning, Junior) at the death of his mother said Ann Harriet, 
and which by said will were made chargeable on said prem I 
ises, but this defendant insists that the said Charles J. Fenning 
was a bona fide purchaser at said sheriff’s sale for value, an j 

2 0  that by his said deed he acquired a title to the said mort j 
gaged premises free and clear of the incumbrance of th£ coni j 
plainant’s said mortgage of one thousand dollars execute toj 
him by the said John A. Fenning and bearing date o te 
twenty sixth day of May A. D. eighteen hundred and si )J 
eight, an.d also that said sale operated, and had an 1
the effect of cutting off and extinguishing the alleged c aim j
John Cruser, Benjamin R. Thomas, Charles J. Fenning, j 
dore F. Johnson, Francis U. Corwine, and also cutting o a j  
extinguishing all the right, title and interest of Ann 1 

30  Fenning the widow of said John Fenning decease , an 
of his said children Theresa H. Fenning, Mary • e 1 
Frederick H. Fenning, James A. Fenning and MaJ  ' d 
wife as legatees under the said will of John Fennin  ̂ ^  ^  
and this defendant also insists inasmuch as he an ^  aS 
Josiah H. Cain were not made parties to said 
a judgment creditor and surviving partner of t e said
H. Cain and company, and as assignee and owner o ^  ^  
judgment, had and has a prior subsisting den ^  corn- 
premises and has precedence and priority ° aflCj he
plainant’s second mortgage of two thousan 0
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also insists that said deed from the said Thomas A. Crozer 
sheriff as aforesaid to Charles J. Fenning was executed and 
delivered expressly subject to the lien and incumbrance of the 
[said judgment recovered by this defendant and Josiah H.
¡Cain, partners as aforesaid, against the said John A. Fenning,
!and with full notice thereof, and also with full notice that it 
[was a prior subsisting lien upon said premises.

And this defendant further answering said amended bill 
[of complaint of the complainant, says, he admits that on the 
[sixth day of April in the year of our Lord eighteen hundred 10 
[and seventy-one the said Ann Harriet Fenning, widow of said 
[John Fenning deceased and his said children Theresa (or 
[Teresa) H Fenning, Mary E. Fenning, Frederick H. Fenning, 
[lames A. Fenning and Mary his wife, legatees under said will 
[as aforesaid, did execute and deliver to the said Charles J. 
Fenning a deed of release for all right, title and interest which 

[they the said Ann Harriet Fenning, widow of the said John 
[Fenning deceased and his children, Theresa (or Teresa) H. 
[Fenning, Mary E. Fenning, Frederick H. Fenning, James A. 
[Fenning and Mary S., his wife, had or claimed to have in the 20 
[said morgaged premises under the last will and testament of 
[the said John Fenning, deceased, which said deed is duly re- 
Icorded in book volume 83 of deeds in the office of the Clerk 
[of the county of Mercer, on pages 230 &c., and this defend-
ant charges and insists that said deed of release above de- 
Iscribed, operated, and had; and has the effect of extinguish- 
i ’ng, and has extinguished, and is a full release, surrender and 
[discharge of all the right, title and interest of the said Ann 
J arriet Fenning, the widow of said John Fenning, deceased,
P®d his children Theresa (or Teresa) H. Fenning, Mary E. 30 
I enning, Frederic H. Fenning, James A. Fenning and Mary 
■j' w'k’ which they had as a life tenant, and as legatees 
I  said mortgaged premises unto the said Charles J. Fen-
■said'l^ 111 sa*d Charles J. Fenning received the 
■this anC* Prem‘ses *n sa*d original bill of complaint in 
I fro Ĉ Se descr*ked. Freed, cleared and discharged of and
Inin” 3 alaimSanddemands ofthe said Ann Harriet Fen- 
■ ijjL « 9  as aforesaid, Theresa (or Teresa) H. Fenning,

and Marv Frederick H - FenninS> James A. Fenning,
y his wife as life tenants, heirs at law, and legatees
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under the will of John Fenning, deceased, and that the judgment 
recovered by this defendant and Josiah H. Cain became a! 
lien ahead by virtue of said release of said widow, Ann] 
Harriet’s life estate in said property and of the legacies of] 
the said, brothers and sisters of the said John A. Fenning,] 
under the will of said John Fenning, deceased.

And this defendant further insists, that the said Charles] 
J. Fenning received the same expressly subject to the lien and] 
operation of the judgment recovered by this defendant and!

IO Josiah H. Cain, partners as aforesaid, against the said John A.l 
Fenning.

And this defendant further answering said amended bill! 
of complaint of the said complainant denies that the saicl 
complainant previous to said sale entered into an agreements 
with the said Charles J. Fenning that if he the said Charlesl 
J. Fenning should buy said premises and then would procure* 
releases of the respective interests of his mother Ann Harriei 
Fenning, and his brothers James and Frederick and his sisj 
ters Teresa, Harriet and Mary Elizabeth Fenning and also pay!

20 the complainant’s costs thereon that he the said complainani 
would advance him one thousand dollars in addition to hisj 
said mortgage of one thousand dollars, provided he wou<| 
execute to the complainant a mortgage for two thousan °1
lars on said premises subject to said two mortgages of five]

hundred dollars each.
And this defendant further answering said amende 1 

of complaint of the said complainant insists that by virtu I 
the said prior decree and by virtue of the said writ of j 
tion issued out of this honorable court upon the fina 1 
made therein and bearing date the seventeenth day o ' j 
ary in the year of our Lord, eighteen hundred an s 1 

one, in the foreclosure suit wherein the said complaina  ̂ 1 
nelius VanDuyn was complainant and the said Char e ^  1

ning, John Cruser, Benjamin R. Thomas and °thers ^  
fendants and bearing date as in said original bill is 
rected to the Sheriff of the County of Mercer C° jajn|  
him to sell the said premises in said original bil °  ̂ accor(J. 
described, and which after duly advertising the sa ^  p ( 
ing to law he did on the thirty-first day o ^  tjJ
eighteen hundred and seventy-one strike of an
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Isaid Charles J. Fenning for the sum of one hundred dollars 
Sand also that the said Thomas A. Crozer by virtue of said • 
[decree and execution and sale did execute and deliver a deed 
for said mortgaged premises to the said Charles J. Fenning,
[that by said sale the said mortgage for one thousand dollars 
executed by the skid John A. Fenning to the complainant 
¡bearing date the twenty-sixth day of May, A. D., 1868, was 
foreclosed, cut off and extinguished, and that said Charles J. 
Fenning purchased said premises at said public sale under the 
said foreclosure proceedings, free and clear ofsaid mortgage, and 1Q 
this defendant also charges and insists that on the seventh 
day of April in the year of our Lord eighteen hundred and 
[seventy-one the complainant made a new loan to the said 
Charles J. Fenniug of two thousand dollars, that part of the 
■consideration thereof, was the payment of the decree made in 
■aid cause in favor of the said complainant, and bearing date 
[of the seventeenth day of January in the year of our Lord 
|ighteen„ hundred and seventy-one and that in pursuance 
■hereof the said Charles J. Fenning and Sarah E. his wife, ex-
isted on the seventh day of April in the year aforesaid a new 20  
mortgage for two thousand dollars upon said premises paya-
ble in one year after the date thereof, and that the amount due 
1 0 said complainant upon the decree aforesaid, was by said 
hortgage paid and satisfied by the said Charles J. Fenning to 
i  esaid complainant, and this defendant insists that the judg- 
Pent recovered by this defendant and Josiah H. Cain, partners 
P  >ng ag aforesaid, became by reason thereof a lien ahead of 
r  1 e complainant s said mortgage of two thousand dollars
las above set forth.

|  And this defendant further answering said amended ‘'bill 3 °
I Harr̂ F̂ ̂ nt ^  Sa’d complainant denies that the said Ann 
lafor a enn*n^’ w*̂ ow as aforesaid, and the said legatees as 
rcuteth Were 'nduced hy the said Charles J. Fenning to ex- 
[lieu of thrCleaSe ^  a ôresa^  to him, and for so doing and in 
I premia eir Said interests and legacies chargeable on said
■executed Hi ̂  3  the said Gharles J- i n n i n g  and wife 
L trJ  mortSage on said premises to Frederick H. Fen-
jiorth in ;  Same amount and of the same date as set
plied to th 1  ̂ C° mPlaint> *n trust nevertheless to be ap- 

e payment of the several legacies given in the will
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of John Fenning, deceased, to his children named in his said] 
last will and made chargable on his real estate with lawful in-1 
terest for the same to be paid annually, and also intrust toj 
be applied to the use and benefit of the said Ann Harriet! 
Fenning yearly during her natural life, and if the interest! 
should be in arrears for six months the principal to be due 
without fraud or other delay. And this defendant further an-J 
swering saith that the said Ann Harriet Fenning widow asj
aforesaid and the said legatees as aforesaid could not have been

iO so induced by the said Charles J. Fenning to execute the re-
lease as aforesaid to him, and for so doing and in lieu of theirl 
said interests and legacies chargeable on said premises under 
said will, because he saith that the said alleged mortgage on! 
said premises was executed by the said Charles J. FenninJ 
to the said Frederick H. Fenning three months after the exe-
cution and delivery to the said Charles J. Fenning of the deej 
of release executed by the said Ann Harriet Fenning, 
as aforesaid, and the said legatees as aforesaid, to wit on t e 
seventh day of Ju ly  in the year of our Lord eighteen hun* 

2 0  dred and seventy-one, and this defendant denies that the sa ■  
Frederick H. Fenning is trustee for the said Ann Harriej 
Fenrting, widow of John Fenning d e c e a s e d ,  Theresajor er.
H. Fenning, Mary E. Fenning, James A. Fenning or eit e 
them, and his power in this respect is a mere piece of presu f l
tion, he having no authority to constitute himself truseej
the said Ann Harriet Fenning, Theresa (or Teresa) • J
ning, Mary E. Fenning, James A. Fenning or either o J

And this defendant f u r t h e r  answering said amen e J
of complaint of said complainant says that he a mit 1 

3 0  the seventh day of July, A. D., eighteen hundre an  ̂ I  
one, the said Charles J. Fenning executed a mor g . J
the said Frederick H. Fenning for the sum of sev^n tgage
dred and fifty dollars, but he denies that the sai peJ  
was executed to him as trustee for the said nn ^  yenningj 
ning, widow as aforesaid, Theresa (or Teresa)^ thisi
Mary E. Penning or James A. Penning or „as ¡»-j
defendant also denies that the said Char es • jn the
debted at that time to the said Frederick • ^ e r  sunfl 
sum of seventeen hundred apd fifty dollars or r jj jaSt-menj 
and this defendant chargeth and insists that t
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mentioned mortgage was executed and recorded subsequent 
to this defendant’s and Josiah H. Cain’s said judgment against 
the said John A. Fenning and with full notice thereof, and 
that the same was taken by the said Frederick H. Fenning 
with full knowledge of the existence of the said judgment and 
with full notice thereof, and if an incumbrance at all upon 
said premises is subsequent and subject to the lien of the judg-
ment recovered by this defendant and the said Josiah H. Cain 
against the said John A. Fenning.

And this defendant insists and expressly charges that the 10 
said Ann Harriet Fenning, widow of John  Fenning deceased, 
and Theresa (or Teresa) H. Fenning, Mary E. Fenning, Fred- 

[erick H. Fenning, and James A. Fenning and Mary S. 
his wife, legatees under the last will and testament of 
the said John Fenning deceased, have lost their priority 
if any they had over this defendant by reason of their 
executing to said Charles J . Fenning said deed of release 
hereinbefore mentioned and set forth and accepting from 

[said Charles J. Fenning a secondary security by way of 
| a trust mortgage as last above stated for their said legacies 20 
and said life estate, and that this defendant has thereby acquired 

I a of priority, and that the lien of his said judgment 
I against the said John A. Fenning is advanced over the said 
j alleged mortgage executed by the said Charles J. Fenning to.
I the said Frederick H. Fenning tru s tee , for seventeen hundred 
I and fifty dollars, on the sixth day of July, A. D,, eighteen 
I hundred and seventy-one. -
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his solicitor neglected to make the said Josiah H. Cain and ] 
George Ward (this defendant) partners trading as J. H. Cain ! 
and company, defendants to said suit as holders of said judg- j 
ment.

And this defendant further answering said amended bill] 
of complaint of said complainant, says that he has no knowl-
edge or information sufficient to form a belief whether the said 
mortgage of one thousand dollars although foreclosed was 
never cancelled of record in the Mercer County Clerk’s office, 

lOand leaves the complainant to make such proof thereof as he 
may be advised, but this defendant insists that it makes no 
difference to the rights and statue of this defendant in said 
suit whether the said mortgage was cancelled of record or not,; 
this defendant insists that said mortgage being foreclosed, paid 
and satisfied is virtually dead.

And this defendant further answering said amended billj 
of complaint, says that he has no knowledge or information 
sufficient to form a belief whether the said Ann Harriet Fen- 
ning and all of the said John Fenning’s children (except 

2 0  George, who died without issue) are still living.
And this defendant further answering said amended bill 

of complaint of said complainant, says that he has no knowl-
edge or information sufficient to form a belief whether the 
said complainant before he filed said bill of complaint procure 
searches on said premises and that said searches disclosed the 
existence on the record uncancelled of the aforesaid judgmen s 
of said James W. Palmer, James W. Palmer, Junior and Davi 
W. Palmer, trading as James W. Palmer & Sons, and of sai j 
Theodore F. Johnson and Francis W. C o rw in e, partners! 

3 0  trading as Theodore F. Johnson & Company, and of Ima | 
Moore and'Charles Moore, partners, trading as I. & C- 
but this defendant admits that the judgment obtaine yj 
Josiah H. Cain and George Ward (this defendant), partnerj 
trading as J . H. Cain & Company, was obtained against »â , 
John  A. Fenning for the amount and at the time set 01 / j  
said original bill of complaint, but this defendant denies  ̂ j  
the said complainant believed that the amount of encuma y  
prior to and also in the interest of said John A. eni1’ 
said premises prior to any of said judgments tar exce"1 . 
value of his interest therein, and that therefore the saa j j
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ments had been in some manner unknown to the complainant 
satisfied, or all hope of collecting the same out of the interest 
ofsaid John A. Fenning in said premises abandoned, but this 
defendant admits that the said complainant made all of said 
judgment creditors parties defendant to his said bill of com-
plaint.

And this defendant further answering said amended bill 
I of complaint of the said complainant, denies that the said 
[complainant believed the judgment of said J. H. Cain & Com-
pany to be fully satisfied and paid until after service of the 10 
said subpoena irt said cause on them, but this defendant admits 
that they acknowledged service thereof and asserted that their 
judgment was still unsatisfied, but this defendant denies that 
jit was a great surprise to the complainant.

And this defendant further answering admits that said J.
|H. Cain & Company, through George Ward (this defendant^ 
who is the surviving partner of said firm and the present 
owner of said judgment, filed an answer to said original bill of 
complaint and setting up that his said judgment is still a lien 
upon said premises prior to the said two thousand dollar mort- 20 
gage held by the complainant.

And this defendant further answering said amended t>ill 
of complaint of the said complainant, denies that said judg-
ment is only a lien on the interest which said John  A. Fen- 
mnghad in said premises at the time of the recovery of this
I efendants said judgment against him, the said John A. Fen-
I I  \ ‘
L this defendant also denies that not only was this de-

ants said judgment subject to the lien of the said two 
mortgages of five hundred dollars each and the interest ac- 3^ 

lofth ^ Cre0n’ anc  ̂ l i p  said one thousand dollar mortgage 
Ithe 6 complainant, with the accrued interest thereon, and of 
I • ai<̂ a^eged seventeen hundred and fifty dollar mortgage 

a^e£ed in lieu of and to secure the life estate of said 
[fen ' an  ̂ severa  ̂ legacies given by the said John  
|denieln̂ i ^ecease<̂ ’ to Wm  said several children. And he also 
[other * ^  subject to the lien of the said complainant’s 

°ne thousand dollars which is alleged to be securedwith the
complainant’s prior one thousand dollars which 

°mPlainant alleges that he took, under the mis-
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taken belief that said two thousand dollar mortgage would be ] 
and become after his aforesaid foreclosure of the complain- ] 
ant’s one thousand dollar mortgage, a lien on said premises I 
second only to said two mortgages of five hundred dollars ] 
each.

And this defendant further answering said amended bill I 
of complaint of said complainant, denies that said alleged one 1 
thousand dollars advanced and paid as alleged to said Charles 1 
J. Fenning by the complainant, was so advanced and paid!

fOonly upon the belief and understanding of the said complain-1 
ant, induced by the action and advice of said Solicitor Hage-j 
man and his supposed legal and regular proceedings on hisj 
said foreclosure of the said complainant’s one thousand dollar 1 
mortgage, that the complainant’s said one thousand dollars so 1 
advanced was, and would be, together with the other one! 
thousand dollars then already due to the complainant on hisj 
mortgage so foreclosed by the said Solicitor Hageman, a lien! 
on said premises second only to said two mortgages of nvel 
hundred dollars each.

20 And this defendant further answering charges and insist» 
that this defendant, by reason of the said judgment obtained 
by Josiah H. Cain and George Ward (this defendant), has °jj 1 
tained a lien on said mortgaged premises and acquired a rig 1 
of priority as against the complainant’s two thousand dollars! 
so advanced to the said Charles J. Fenning by the said cotnj 
plainant, and that he has also acquired a right of priorit) |J 
and over the alleged mortgage of seventeen hundred an yj 
dollars, executed by the said Charles J. Fenning and wi J  
the said Frederick H. Fenning as trustee as alleged in 1

30 bill of complaint, and he is advanced to the first P®3̂ 1/0, jJ 
against both the said complainants and the said Fre er j 
Fenning, alleged trustee as aforesaid. J

And this defendant denies that the said comp a I 
entitled to relief in the premises, and he also denies ^  j  
defendant should be decreed to hold said jiidgmen i' 
tained by the said Josiah H. Cain and George ar  ̂ 1  
fendant), subordinate to the claim and lien of t e ^
plainant’s two thousand dollar mortgage on sai P̂ e 
also denies that he has obtained any unjust 
advantage over the complainant.
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And this defendant also denies that the interest and 
estate of the said complainant in said mortgaged 
prem ises is subject in equity only to the right and 
equity of this defendant to redeem said complainant’s mort-
gage of two thousand dollars and all the other encumbrances 
on said premises prior to said judgm ent recovered by the said 
Josiah H. Cain and this defendant at the time of filing the 
complainant’s aforesaid bill, and this defendant also denies 
that said Cain and Ward only obtained by virtue of their said |g | 
judgment either in law or equity a lien on the equity of re-
demption which said John A. Fenning then had in said prem-
ises, and this defendant also denies that he has no other right 

[or interest in said premises.
And this defendant further answering said amended bill 

of complaint of said complainant denies that when the said 
Josiah H. Cain and George Ward (this defendant) recovered 
their said said judgment as aforesaid against said John  A.

I Fenning that they or either .of them well knew that the said 
: premises were barely sufficient to satisfy the incumbrances  ̂
thereon, prior to their said judgment, and he also denies that 
he well knew, or had any knowledge whatever that the com- 

j plainant was foreclosing his said mortgage of one thousand 
dollars, or that he well knew or had any knowledge whatever 
that the said complainant had neglected to make said Cain 
and Ward parties thereto through oversight and mistake on 
the part of the said solicitor of the complainant or that they, 
this defendant and said Josiah H. Cain stood by and permitted 

I the said complainant to go on to a decree and sale without
I notifying the complainant of the existence of their said judg- 
pent or taking any steps to be made parties to said suit, and
II ’s defendant also denies that they so acted with intent to - 
I gain any inequitable advantage over said complainant, but this
I eendant does charge and insist that the said judgment ob- 
I tamed by said Josiah H. Cain and George Ward against the
■  A. Fenning and now owned by this defendant is a 
I of ,Up°n Saicl mortgaged premises prior to any lien thereon 
I sand6 comP ^ nant under his said mortgage for two thou-
■ n dollars and also prior to any lien thereon of the said 
I Painant under his said alleged mortgage for one thousand
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dollars, and the proceedings, decree and sale aforesaid, and. also 
is prior to 'any other lien thereon.

And this defendant further answering said amended bill 
of complaint of the said complainant says that the said judg-
ment of six hundred and sixty-nine dollars and ninety-nine 
cents so as aforesaid recovered by this defendant and the said 
Josiah H. Cain and now owned by this defendant together 
with the interest thereon still remains due and owing to this 
defendant.

lo  And this defendant denies all unlawful combination and 
confederacy in said amended bill of complaint of said com-
plainant charged, without that, that any other matter or thing 
material for this defendant to make answer unto, and not 
herein or hereby well and sufficiently answered, confessed or 
avoided traversed or denied, is true, to the knowledge or belief 
of this defendant. All which matters and things this defend-
ant is ready to aver, maintain and prove as this honorable 
court shall direct, and humbly prays that a decree may be 
made by this honorable court for the sale of the lands and 

2 0  premises in the foregoing indenture of mortgage mentioned 
and set forth in the complainant’s original bill of complaint, 
and out of the moneys thence arising that this defendant may 
be first paid the full amount of the principal and interest 
moneys so due to him as aforesaid with all r e a s o n a b l e  costs 
and charges in this behalf sustained.

JAM ES W. and JOSEPH K. FIELD,
Solicitors for defendant, George Ward.

JAM ES W. FIE L D ,
of counsel, with defendant, George ar

The complainant filed the ordinary Replication.
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In  Ch a n c e r y  o f  N ew  J e r s e y .

B e t w e e n

CORNELIUS VAN DUYN,
Complainant, On Bill, &c.*

A N D

MAT TI E C. S H A N N , :  e t  a l s , 
Defendants.

IO

Examination of witnesses in a cause depending in the 
Court of Chancery of the State of New Jersey, wherein Cor-
nelius VanDuyn js complainant and Mattie C. Shann et als., 
are defendants, taken at the office of John F. Hageman, Jr., 
in Princeton, on the seventeenth day of September, in the 
year of our Lord one thousand eight hundred and eighty- 
three, before John F. Hageman, Jr., one of the Masters and 
¡Examiners of the said Court, in the presence of George O. 
Vanderbilt, Esquire, solicitor and of counsel for the said com- 
Painant, and of James W. Field, E s q , solicitor of George 
: ard, surviving partner of J . IT. Cain & Co., one of the de-
fendants in this suit.

J o h n  F .  S h a n n , of the township of Princeton, in the 
ounty of Mercer, a witness produced on the part of the 

j °re..aid complainant, being duly sworn, deposeth and saith :

th h °n ^ ^ e rs p o o n  Street in Princeton. Am one of 
[Sha een^an ŝ *n suit. My wife’s name is Mattie C.
I is th10' an<̂ Ŝ G *S ° ne defendants this suit. My wife
[suit ?Wner ^ e  Property mentioned in this foreclosure 
Chari property myself in the first place of
andni • enn*n^’  ̂ have looked for the deed this morning 
The lot 0̂0 <̂:e<J for* it, and we were not able to find it. 
60 on f r S  ^unJred and twenty feet on Jackson street and 
Purchased erŜ °°n streeL It is a corner lot. That is all I 

have known the property 14 or 15 years. I

30
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have always understood it to be the size I have mentioned.! 
I had it surveyed once by Ernest Sandoz, and O’Brien had it ] 
surveyed. O’Brien joins my land on the south. John Mc-1 
Gregor joins me on Jackson street. They both joined me] 
when I bought this land. The surveyor found this lot 120] 
ft. x 60 ft. That is what I always understood-to be the size] 
of the lot.

On cross-examination saith :
10 • • , , .,My wife is not related to the Fennings. I thought I last j

saw the deed of my property in the bureau last summer. So
I told my wife. I looked for it last Saturday. She looked
for it then and she looked for it yesterday and to-day. I say|
John McGregor joins me on the west and Cornelius O’Brien I
on the south.

On re-direct examination saith :

My wife was unabie to find this deed this morning. 9 
20 cannot say the original deed from Hulfish to John Fenningj 

was passed over to me.
JOHN F. SHANN.

Sworn and subscribed before me this 17th day of Sep j 
tember, 1883. JOHN F. HAGEMAN, Jr , 1

; m . &  e . c . c. I

Ch a r l e s  J. F e n n in g , of Hoboken, in the County <1 
H udson, a witness produced on the part of the aforesaid cot* 

30plainant, being duly sworn, deposeth and saith :

I live in Hoboken. My father was John Fenning and |  
mother was Ann H. Fenning. My father is dead. He 1 
in 1866. I would not be positive, it was 1865 or 18 • 1
left his wife surviving him. She is living yet. 1
dren. The oldest James A. Fenning, the next ar 1|  
Fenning, (myself,) John A. Fenning, Frederick H. e^ erj 
Teresa Fenning and Mary Fenning. That is all. V
had a son George. B u t  he died before my father. ^  1

was married, and died without issue as far as I know.
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father died on this property, corner of W itherspoon and Jack- 
son streets. Father was the owner of it then. He left a will. 
|The will'if I remember right was made before George’s death. 
[All the children were living at the time of father’s death, ex- 
[cept George.

Witness being shown a paper purporting tp be the last 
pill and testament of John Fenning, deceased, says :

That is a copy of my father’s will. I don’t know who Ml 
qualified as executors of my father’s will. I was in Washing- 
ion at the time. John Fenning, Jr., mentioned in the will of . 
[tny father is the same person as John A. Fenning, who is my 
¡brother, and who previous to my father’s death signed his 
[name John Fenning, Jr. He did not put the A  in to my 
Iknowledge. My mother continued to live on this property 
¡after my father s death. John A. Fenning also continued to 
|>ve on it. I think that he was married at the time of my 
Bathers death. Iam pretty certain he was. Cannot be cer- 
itaiti, Father was in the grocery business up to the time of20 
pis death. John A., my brother, continued the business after 
pt ers death. I owned a future interest in this property, by 
I “}ing John A. Fenning’s interest. I bought John A. Fen- 
Ngs interest in the property Oct. 9th, 1869, and received a 
I ee or his interest in the property. I don’t think that I 
I ave that deed. In fact I don’t know what has bdcome of it,
| v et er Mr. Hageman has it. He transacted my business. 
Imp ave ^  When I bought John A. Fenning’s interest 
I re Were mortgages or judgments against him. There was 
[toTh^r 6 ^0rne^us Van Duyn for $1,000, and a mortgage 3 °  
|erai° ° ^  ^I’000> ar^  taxes were unpaid for sev-
Iclaiin arS' ^orou£fh and Township. There were other 
[daim â a*nŜ  ̂ don’t remember how much. These
[them WCre aRa n̂s  ̂ the property—certainly taxes were, but

sonforb^8 W6re giVGn by J ° hn A ' and h 'S wife> My rea' 
ofsav' t l̂at P̂ ace anJ reselling it was for the purpose
'htentiô  S°medl*n£ ôr the heirs should mother die, and my 
bad mort t0 IeSed ^ an<̂  cut °̂ * those claims. My brother 

More 1̂  ^  *nterest h>r more than it was worth. Be-
oug t the property I employed Caleb S. Green with
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the advice of ex-Governor Olden, and afterward John F. Hage- 
man. The Van Duyn mortgage, for $1,000 upon the place 
which I have mentioned was foreclosed by John F. Hageman, 
he being also Van Duyn’s lawyer.

Q. Please state whether or not there was any agreement 
betweon you and Mr. Van Duyn to have this mortgage fore-
closed, and if so what was that agreement ?

A. There was. I agreed with Mr. Van Duyn that if he 
would advance me $1,000, I would give him a mortgage fori 

IO $2,000 that would be including his old mortgage. I mean by; 
the old mortgage the. mortgage f r $ 1,000, given by John A.j 
Fenning to Van. Duyn of which I have spoken. The St.ooO: 
mortgage I have spoken of Was to be foreclosed in order toj 
cut off if possible the mortgages given by John A. Fenningj 
and other claims that might have been against his interest.
In my own mind I thought that after the original mortgages! 
with the accumulated interest and back taxes and with n0'nj  
.surance upon the property it would be unsafe to let it be any* 
longer in that way, that was my reason. At the timeofnijj 

20 father’s death there Were three mortgages upon this property! 
Job Olden held one for $200, Abraham Johnson for five hunj 
dred dollars, and the other mortgage I think was origina yj 
given to the Simmons estate and held by Duryee, that w |  
for $500 also. After I bought the property I paid off t e 
Olden mortgage and the taxes, and that left $1,000 on I 
property which were incumbrances made by mv father 1
his death • . aj

Q. In consideration of Mr. Van. Duyn advancing .y 
$1,000 and taking a mortgage for $2,000, of whic 
thereof was the mortgage made by John A. enning ^  L
Van Duyn, as you have stated, was there any p g  . 1

about your mother and your brothers and s’ŝ erS’ r0p.j 
under your father’s will, releasing their interest m ^  \
erty to you, and if so, state what the arrangement
as you can recollect ? mortgage]

A. It was that Mr. Van Duyn should ave a I
ahead of them to secure him the $2,000, and t en ^  por 
execute a mortgage to Frederick H. Fenning a ,g êneJ
the heirs for $1,750, the interest to be us^d' 01, business and | 
fit- T helieve that’s all. Mr. Hageman a



IN CHANCERY OF NEW  JERSEY . 6 7

I cannot r e m e m b e r  e x a c t l y  h o w  i t  w a s  d o n e ,  b u t  I  t h i n k  i t
was done in  th a t  w a y .  M y  b r o t h e r s  a n d  s i s t e r s  a n d  m o t h e r  
consented to  t h i s  a r r a n g e m e n t ,  b u t  r e l u c t a n t l y .  M r .  V a n  
Duyn for tw o  t h o u s a n d  d o l l a r s ,  w a s  t o  b e  n e x t  a f t e r  t h e  t w o  
five hundred d o l la r  m o r t g a g e s ,  o f  t h e  S i m m o n s  e s t a t e  a n d  
Johnson. T h e  i n t e n t i o n  b e i n g  t h a t  t h e  t w o  h u n d r e d  d o l l a r  
mortgage w a s  t o  b e  p a i d  o f f  f r o m  t h e  m o n e y  I  g o t  f r o m  V a n  
Duyn. I p a id  o f f  t h e  t w o  h u n d r e d  d o l l a r s  a n d  a l l  t h e  t a x e s .

Papers b e in g  s h o w n  w i t n e s s ,  s a y s  t h e y  a r e  a  b o n d  a n d  
[mortgage fr o m  C h a r l e s  J . F e n n i n g  a n d  w i f e  d a t e d  A p r i l  y t h ,
[1871, to A n n  F e n n i n g ,  c o n d i t i o n e d  t o  p a y  t o  s a i d  A n n  F e n -  
ning ^250 a y e a r  a s  a n  a n n u i t y .

I so ld  th e  p r o p e r t y  t o  J o h n  F .  S h a n n .  A t  t h e  t i m e  o f  
this sale th is  m o r t g a g e d  h a v e  l a s t  s p o k e n  o f  w a s  p a i d  o f f  a n d  

[cancelled o f  r e c o r d .  , S; ; V v : o

T h e w ill o f  J o h n  F e n n i n g  i s  o f f e r e d  in  e v i d e n c e  a n d  
■ marked E x h ib it  A  o n  t h e  p a r t  o f  t h e  c o m p l a i n a n t .

T h e b o n d  a n d  m o r t g a g e  f o r  $ 2 5 0 .  a n n u i t y  i s  a l s o  o f -
fered in e v id e n c e  a n d  m a r k e d  e x h i b i t  B  &  C  e x  p a r t e  c o m -
plainant.

T he m o r t g a g e  o f  J o h n  F e n n i n g  a n d  w i f e  t o  A n t h o n y  
Simmons dated J u n e  1 3 ,  1 8 5 6  a n d  b o n d  f o r  $ 5 0 0 ,  o f f e r e d  in  
evidence and m a r k e d  D  a n d  E  e x  p a r t e  c o m p l a i n a n t .

I Also assignment of said mortgage dated A p r i l  2 2 ,  1 8 6 9  t o  gjjp 
j illiam Simpson, offered in evidence and marked exhibit F ,  
jex parte complainant.

A lso  fu r th e r  a s s i g n m e n t  o f  s a m e  m o r t g a g e  f r o m  W i l l i a m
iropson to  H e n r y  B .  D u r y e e ,  d a t e d  A p r i l  2 2 ,  1 8 6 9 ,  a n d  

Narked e x h ib it  G , e x  p a r t e  c o m p l a i n a n t .

Also assignment o f  t h e  s a m e  m o r t g a g e  f r o m  H e n r y  B .  
[ UI[ ee to  C o r n e l i u s  V a n D u y n ,  d a t e d  J u n e  9 ,  1 8 7 1 ,  a n d

ar ed exhibit H, ex parte complainant.
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A l s o  b o n d  a n d  m o r t g a g e  f r o m  J o h n  l e a n i n g  and wife, to! 
A b r a m  J o h n s o n  f o r  $ 5 0 0 ,  d a t e d  A u g u s t  1 s t ,  1 8 6 5 , and marked 
e x h i b i t s  I ,  J ,  e x  p a r t e  c o m p l a i n a n t .

A l s o  a n  a s s i g n m e n t  o f  t h e  s a m e  f r o m  A b r a m  Johnson to 
R o b e r t  D .  W a r r e n ,  t h e  p r e s e n t  o w n e r  a n d  d efendant, dated 
D e c e m b e r  3 ,  1 8 7 2 ,  a n d  m a r k e d  e x h i b i t  K ,  e x  p a r te  complainant,

M r .  H a g e m a n  d i d  f o r e c l o s e  t h e  $ 1 , 0 0 0  m o r tg a g e  for Mr. 
I O  V a n D u y n  a f t e r  t h e  a r r a n g e m e n t  I  h a v e  m e n tio n e d . I was; 

p r e s e n t  a t  t h e  S h e r i f f ’s  s a l e  o f  t h e  p r o p e r t y .  I t  w as held at 
t h e  M a n s i o n  H o u s e  H o t e l ,  P r i n c e t o n .  I b o u g h t  it at the sale. 
I  d o  n o t  r e m e m b e r  w h a t  I  p a i d  f o r  i t .  I  b e l ie v e  th e  Sheriff 
e x e c u t e d  a  d e e d  t o  m e  f o r  i t .  V a n D u y n  a d v a n c e d  to  me the 
a d d i t i o n a l  $ 1 0 0 0 ,  a n d  e v e r y t h i n g  w a s  s e t t l e d  u p  satisfactorily  
t h r o u g h  M r .  H a g e m a n  a t  t h a t  t i m e .  I g a v e  V a n D u y n  the 
$ 2 , 0 0 0  m o r t g a g e  I  h a v e  s p o k e n  o f  t h e n ,  a n d  th a t  mortgage 
w a s  f o r  t h e  $ r , o o o  h e  t h e n  a d v a n c e d  t o  m e  a n d  th e  $1,000 in 
t h e  m o r t g a g e  o f  J o h n  A .  F e n n i n g  t o  M r . V a n D u y n ,  which! 

2 0  M r .  H a g e m a n  h a d  j u s t  f o r e c l o s e d .

W i t n e s s  b e i n g  s h o w n  a  b o n d  a n d  m o r t g a g e  from  Charles 
J .  F e n n i n g  a n d  S a r a h  E . ,  h i s  w i f e  t o  C o r n e l i u s  V a n D u y n  for 
$ 2 , 0 0 0 ,  d a t e d  A p r i l  7 t h ,  1 8 7 1 ,  s a y s  :

T h i s  i s  t h e  b o n d  a n d  m o r t g a g e  f o r  $ 2 , 0 0 0 ,  w h ic h  I have! 
r e f e r r e d  t o .

O f f e r e d  in  e v i d e n c e  a n d  m a r k e d  e x h i b i t s  L  a n d  M, ex|  
3 0  p a r t e  c o m p l a i n a n t .

A t  t h e  s a m e  t i m e  m y  m o t h e r  a n d  b r o t h e r s  and sisters ex j 
e c u t e d  t h e  d e e d s  o f  r e l e a s e  I h a v e  s p o k e n  o f. M r. Jo n J  
H a g e m a n  a t t e n d e d  t o  a l l  t h i s  b u s i n e s s  f o r  m e ,  drew all t j  
p a p e r s  f o r  m e  a n d  d r e w  t h e  m o r t g a g e  f o r  M r . V a n D u y n ,  trana 
a c t e d  M r .  V a n D u y n ’s  b u s i n e s s .  I  o w n e d  t h e  property somj 
t i m e  n o t  v e r y  l o n g  a n d  s o l d  i t  t o  J o h n  F .  Shann, 
t h e s e  t w o  m o r t g a g e s  o f  S i m m o n s  a n d  J o h n s o n  o f  $ 5o o  e . J  
a n d  t h e  $ 2 0 0 0  V a n D u y n  m o r t g a g e  a n d  t h e  $ 175°  ^ re erlC I 
H .  F e n n i n g ,  t r u s t e e  m o r t g a g e .
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A  c e r tified  c o p y  o f  t h e  r e l e a s e  b y  A n n  H .  F e n n i n g ,  T e r e s a  
H. F en n in g , M a r y  E .  F e n n i n g ,  J a m e s  A .  F e n n i n g ,  M a r y  S .  
Fenning to  C h a r le s  J .  F e n n i n g ,  d a t e d  A p r i l  5 t h ,  1 .8 7 1 ,  o f f e r e d  
in evid en ce a n d  m a r k e d  e x h i b i t  N ,  e x  p a r t e  c o m p l a i n a n t .

B ond  a n d  m o r t g a g e  e x e c u t e d  b y  C h a r l e s  J . F e n n i n g  a n d  
wife to F r e d e r ic k  H .  F e n n i n g ,  t r u s t e e ,  d a t e d  A p r i l  7 t h ,  1 8 7 1 ,  
for 11750, r e c o r d e d  A p r i l  1 0 ,  1 8 7 1 ,  3  P .  M . .  in  B o o k  J , p .  1 9 6 *  
offered in e v i d e n c e  a n d  m a r k e d  e x h i b i t  O  a n d  P ,  e x  p a r t e  

' com plainant. . . . .  ... , ’ . , . . y ; . , . r .

A lso  c e r t i f ie d  c o p y  o f  a  m o r t g a g e  f r o m  J o h n  A .  F e n n i n g  
and wife to  C o r n e l i u s  V a n D u y n ,  f o r  $ 1 0 0 0 ,  d a t e d  M a y  2 6 t h ,  
1868, r e c o r d e d  M a y  2 7 ,  ’6 8  in  V o l .  I ,  p a g e  3 5 9 ,  b e i n g  t h e  o n e  
w icb w as f o r e c l o s e d  b y  M r .  I l a g e m a n ,  o f f e r e d  in  e v i d e n c e  
and m arked e x h i b i t  Q ,  e x  p a r t e  c o m p l a i n a n t .

On c r o s s  e x a m i n a t i o n  s a i t h  :

I r e s id e d  in  W a s h i n g t o n  a t  t h e  t i m e  o f  m y  f a t h e r ’s  
ecease, a n d  r e m a i n e d  t h e r e  a b o u t  f i v e  y e a r s  a f t e r  h i s  d e a t h .  2 0  

as iv in g  in  P r i n c e t o n  w h e n  t h e  d e e d  w a s  e x e c u t e d  t o  m e  
y my b r o th e r  J ° h n  A .  F e n n i n g .  I  h a d  b e e n  l i v i n g  in  P r i n c e -  

p a  very, s h o r t  t i m e  b e f o r e  t h a t ,  p r o b a b l y  a  m o n t h .  I  d o n t  
, er b o w  m u c h  I p a i d  h i m  a t  t h a t  t i m e ,  v e r y  l i t t l e .  I t  

over * ^ °!1 S ld e re d  w ° r t h  a n y  t h i n g  m u c h .  I  d i d  n o t  p a y  h i m  
her a 0 a r  a n d  p r o b a b l y  n o t  l e s s  a s  n e a r  a s  I  c a n  r e m e m -  
thafn Cann° t s t a t e  h ° w  l o n g  a f t e r  I  p u r c h a s e d  t h e  p r o p e r t y  

o c e e  m g s  t o  f o r e c l o s e  w e r e  c o m m e n c e d ,  b u t a s  s o o n
»as to M i  Could foreclose The object of foreclosure 
ImmJT. lhe daims against my  brother John A. Fenning 30 
1 agreed 1 bought the property of John A. Fenning.
J ‘ f . ' ’ Mr VanDuyn that I would give him a mort- 

lliat was o ' 0  ’ 0 U 5 a n d | be would advance me one thousand, 
tell. Tbaf1 °r a °Ut tlle nintl1 of October 1869 , as near as I can
gage of on Th d°ne Wth the VieW ° f forclosing the mort- 
Hageman116 ° USand- and bidding in the property, and Mr. 
as p o s s i h l S f o r e c l o s u r e  of the mortgage as soon 
When the sh •«*» & deed was delivered, I don’t remember 
Was present 1VT w H *  occured. A t the sale Caleb S. Green

r. ageman, Mr. VanDuyn and myself and the
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s h e r i f f .  I  d o n ’t  r e m e m b e r  w h e t h e r  a n y o n e  e l s e  w as present, ] 
a n d  I  d o n t  r e m e m b e r  w h e t h e r  a n y o n e  e l s e  b id . I don’t re j 
m e m b e r  t h e  a m o u n t  o f  m y  b i d .  A f t e r  t h e  s h e r i f f  s sale and ! 
a f t e r  t h e  d e l i v e r y  o f  t h e  s h e r i f f  s  d e e d ,  u p o n  t h e  execu tio n  of j 
t h e  t w o  t h o u s a n d  d o l l a r  m o r t g a g e  d a t e d  A p r i l  s e v e n t h ,  Mr. Van- 
D u y n  p a i d  m e  o n e  t h o u s a n d ,  o r  t h e  a r r e a r s  o f  in ter e st on the 
f i r s t  o n e  t h o u s a n d ,  m i g h t  h a v e  b e e n  d e d u c t e d  o u t  o f  the said 
o n e  t h o u s a n d .  T h i s  a r r a n g e m e n t  t h a t  w a s  c o n s u m m a te d  in the 
s p r i n g  o f  1 8 7 1  b y  t h e  d e l i v e r y  o f  t h e  s h e r i f f ’s  d e e d  to  me of 

I O  t h e  p r o p e r t y  w a s  t h e  c a r r y i n g  o u t  o f  t h e  a g r e e m e n t  which 
I  m a d e  w i t h  M r .  V a n D u y n  i n  O c t o b e r  1 8 6 9 ,  w h e n  I purchas-
e d  m y  b r o t h e r ’s  i n t e r e s t  b y  t h e  d e e d  I  h a v e  s p o k e n  of. I 
d o n ’t  r e m e m b e r  w h e n  e x a c t l y  I  s o l d  t o  M r . Shann . I 

t h i n k  i t  w a s  1 8 7 2 .

W i t n e s s  b e i n g  s h o w n  e x h i b i t  C . w h i c h  is  th e  annuit)! 
m o r t g a g e ,  w h i c h  w a s  c a n c e l l e d  o f  r e c o r d  o n  J a n u a r y  t y e n t j l  
f o u r t h  1 .S 7 2  ; s a y s  t h a t  i s  a b o u t  t h e  t i m e  I c o n v e y e  t j 
p r e m i s e s  in  c o n t r o v e r s y  t o  J o h n  F .  S h a n n .  T h is  an )j  

2 0  m o r t g a g e  w a s  c a n c e l l e d  b e c a u s e  S h a n n  w o u l d  n o t  ta e ,
property w ithou t it. I did not return to Washington to live
a f t e r  I  r e t u r n e d  t o  P r i n c e t o n .  I d i d  n o t  r e m a i n  in  nnceto 

l o n g ,  t h a t  i s  t o  l i v e  t h e r e .

W i t n e s s  b e i n g  s h o w n  e x h i b i t  N ,  s a y s ,  t h a t  w a s  m a e J  
m y  b r o t h e r s  a n d  s i s t e r s  a n d  m o t h e r  t o  m y s e l f .  _o t
s i s t e r s  w e r e  a g a i n s t  i t ,  t h r o u g h  t h e  a d v i c e  o f  r - 
M r .  H a g e m a n .  I  p r e v a i l e d  u p o n  t h e m  t o  d o  it ,  or w 

a m  s o r r y  n o w .  I  p a i d  o f f  t h e  t w o  h u n d r e d  d o l l a r s  to  1
-> o  e s t a t e  o u t  o f  t h e  o n e  t h o u s a n d  d o l l a r s  o f  M r .  V a n  u y n , , 
3  t a x e s  a n d  i n s u r a n c e .  I. s p e n t  t h e  w h o l e  o n e  t h o o s a n d ^ o n ^  1 

p r o p e r t y  a n d  t w o  h u n d r e d  o f  m y  o w n  m o n e y .  ■ * J  
w h a t  t h e  c o n s i d e r a t i o n  w a s  t h a t  I  r e c e i v e d  r o m  J
w a s  a t  t h e  s u g g e s t i o n  o f  C a l e b  S .  G r e e n ,  I  t  in  .  ̂ J
t a i n e d  t h e  d e e d  f r o m  m y  b r o t h e r .  I n  t h e  h r s  J  , 1 
g o i n g  t o  T r e n t o n  t o  s e e  t h e  B u c k s  C o .  I n s .  C o .  a  A

n e w a l  o f  a  p o l i c y  o f  i n s u r a n c e .  I  m e t  e ^ G ° ^ e r n ° ! Jrs t0  him] 
s t a t e d  t h e  s i t u a t i o n  o f  m y  b r o t h e r  J o h n  A .  s  a  d t0  me]
T h e  t h i n g  h a d  a l l  g o t t e n  i n  a  m u d d l e ,  a n d  h e  s u g g  j 
t o  g o  t o  C a l e b  S .  G r e e n  a n d  t e l l  h i m  t h e  w h o l e  c a se .
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S the case to Mr. Green and I followed his advice. Then made 
the arrangement with Mr. Van Duyn through Mr. Hageman,

[his counsel. Mr. Hageman acted for Mr. Van Duyn and my-
self. At the time I took the deed from my brother I did not 
have the title examined. I thought I knew what old claims 

I there were against it. W hat John put on his future interest I 
[did not pay any attention to. I thought it was not neceseary 
to examine the title therefore. I undei stood at the time this 
foreclosure was made that Mr. Hageman was aware of the title 
and its condition. Shortly after I purchased from my brother 10  
[John, my mother and brothers and sisters agreed that the 
mortgage of Mr. Van Duyn should be advanced over the 
legacies left them by my father’s will.

On re-direct examination saith :

When I say I didn’t consider the property worth much 
[when I bought it I mean John A As future interest. The inter-
est of John A. was not worth more than the. Van Duyn mort-
gage subject to prior mortgages and interest and taxes. The 2 0  
|ale was at the hotel at Princeton. Was open and public. I 
pink no one bid but myself. This arrangement between my 
I ["others and sisters and mother whereby they released their 
Interest on the advance of the Van Duyn mortgage was made 
I  tout the time I bought my brother’s interest. It was not 
pirned into effect until after I bought the property at the sale.
I e arrangement with Mr. Van Duyn was talked over and 
pfeed upon after I bought it of John A. and before Mr. Hage- 
p n brought the foreclosure. Mr. Van Duyn said that he 
| a<̂vance the money if Mr. Hageman advised him to 3° 
vanĉ  6 m°ne^' ^ r - ^an  Duyn said that he would not ad- 
l  I  e m°ney unless it was advanced over and prior to the 
will 'nterest: anc* ^ e  interest of the legatees under the 
bxes a1'  °ne t 1̂0usan<  ̂dollars was to go to pay off old debts, 
Duvn’n • *n':eres*: « B E t°  the widow’s, and to secure his, Van 
was to  ' mteres1:' f t '  Was because the one thousand dollars 
thatth^- *  ̂ mor^ aSe» taxes and interest and insurance 
four or consented to let it come in first. There was
Le Qne ^ear s taxes due, and it was out of repair. All 

t ousand dollars went to pay the old two hundred
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dollar mortgage, the back interest, the taxes and insurance. 
This was all done by the advice of Mr. Hageman, who was 
counsel at the time. I have always understood the property 
to be one hundred and twenty feet by sixty feet. -I have 
known the property for forty7 years, that is the size of it as it 
was in the original deed. It has never been changed as I 
understand.

IO
On re-cross examination saith:

Part of this money7 was put in repairs on doors and win-
dows and painting when the repairs were made.

On re-direct examination saith :

The one thousand dollars did not pay the old mortgage 
the taxes, the interest and repairs without my advancing more 
money. I advanced about two hundred and forty-five dollars 
to make the necessary repairs and square up the back debts.

2° . . .
On re-cross examination saith :

The costs and sheriff’s fees were paid out of the one 
thousand dollars paid by Cornelius Van Duyn.

On re-direct examination saith :

If there had been no encumbrance whatever on my bro-̂  
ther John’s interest, owing to the mortgages on the property 
and the widow’s life-time right and legacies, I would nothavê  

3 0  given a thousand dollars for John ’s interest.

The further taking of testimony was here indefiniteyj 
postponed by consent of Messrs. Field & Vanderbilt.

September 17th, 1883.
JO H N  F. HAGEMAN. JR- j

M . &  E. C. C. \

On Friday, September twenty-eighth, the taking of^ j  
mony was resumed by the mutual consent of Messrs. R- l  
Vanderbilt, and in their presence, at the office of 0 n
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I Hageman, Jr., in Princeton, and the further examination of 
Charles J. Fenning postponed until after the examination of 
John F. Hageman.

I Jo h n F. Ha g e ma n , a witness produced on the part of 
the aforesaid complainant, being duly sworn, on his oath saith :

|  I live m Princeton. Am a counsellor-at-law and have 
1 ived here forty years. I am acquainted with Cornelius Van 
IDuyn who lives at Kingston about three miles from here. I 10
B U l  °hn_fennin£> Sf-> in h is  life time. 1 am acquainted 
Iwith John Fenning, Jr., also with Charles J . Fenning and all

TheF were a family that lived in Princeton a long 
• ad not done much business as an attorney for the

I « e T I V n t l; t life' i i m e 0 f 0 , d M n F e n n i n S- 1 d o n '-> ‘b 'nk
l lW B B m  1  o,d Mr- Fenning- 1 m  ^
L r te a « ^ 0ri! ‘US Va"  Duyn a g00d deal- 1 foreclosed a I g ge for him once against John A. Fenning.

Isays; sIl0Wn PaPers> bond and mortgage, witness 20

<bunded°Se ^  the papers on wh,dl that foreclosure suit was

Lrte°c™pJa‘" ™ d“ .ce a"d marked exhibits R and S, ex 
penning and wife ^ °“ d 3nd m° rtgage from John  A.
for me thousand doll0 ™6“ “3 ^  Duyn’dated May 1868, 

|F of Mortgages, P  355” ’ recorded May 27th . 1868, in Book

This
fan, Duyn °rtr age WaS brou^ ht toIme for foreclosure by Mr. 
P av'e no memoran^ St&te Prec‘se F̂ when it was brought, 
r in my Office a ■  l a B H ft was brought. It wasW in my office a ¡ 3 8  ''J; uuw wnen I  was brought. It was

ed ® y  b il l  t o  fo  !  b e f t r e  WBm‘7 t h ’ l 8 7 a  1 t h i n k
f o r t g a ^ i n  r a v  M a r c h  I O t h ’ l 8 7 ° '  1 h a d  n o t  t h e
I* » a s  s o m e  L  S*e S s l o n  lo n 2  b e f ° r e  F e b r u a r y  1 7 t h ,  1 8 7 0 .  

N .  i 8 7° '  After T n a e e n  0 c t o b e r  9 t h - a n d  F e b r u a r y  
K  n e g o t ia t io n  h e r  “  V . '3 m o r t g a S e  t o  f o r e c l o s e  t h e r e  w a s  

w e e n  C o r n e l i u s  V a n  D u y n  a n d  C h a r l e s
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Fenning, and Mr. Yan Duyn wrote me a letter referring to 
some proposition of Charles Fenning touching this mortgage 
of John  A. Fenning.

Witness being shown letter February 17th, 1870, written 
by Mr. Yan Duyn to J, F. Hageman says :

That is the letter I refer to and is in Mr. Yan Duyn’s 
hand-writing

Letter offered in evidence and marked Exhibit T ex 
parte complainant.

X made no search on the property myself, but was fur-
nished with a search or statement of liens upon the’property 
left with me by either John or Charles, I don’t know which. 
There were two statements of liens against the property.

Two papers being shown witness, says

These are the statements I refer to.

Offered in evidence and marked exhibits U and 
çx-parte complainant.

I know Mr. VanDuyn saw these statements for I looke 
over them with him before I filed the bill, with regard tot e 

2 0 claims against the property.

It is hereby admitted by Messrs. Field and ^ ant̂ e£j 
that thé record in the said foreclosure suit shall be recei
as part of the evidence in this suit.

JO H N  F. HAGEMAN, JR,
H  ; ; M. & E- r  '

I made Charles J. Fenning, owner of ^  J ”bornas, 
premises. John Cruser a m ortgagee. Benjamin •  ̂ p
who claimed an interest in the judgm ent of . e ^ ôfnaS, 
Johnson & Co., vs. John A. Fenning and B. r? j0hnson& 

3 °  Imlah Moore was not made a party. Theodore 

Co., were parties to the suit.
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On e x h ib i t  U  t h e r e  a p p e a r s  a  s t a t e  o f  a  j u d g m e n t  i n  t h e  
Supreme C o u r t  in  f a v o r  o f  I m l a h  a n d  C h a r l e s  M o o r e  v s  J o h n  
A. F e n n in g  a n d  J o h n  C r u s e r  o f  $ 8 1 3 .  J u d g m e n t  a s s i g n e d  
A ugust t w e n t y - t w o ,  1 8 6 8 ,  m a r k e d  s a t i s f i e d  a s  t o  C r u s e r .

I d id  n o t  m a k e  t h e  M o o r e s  p a r t i e s ,  b e c a u s e  i t  a p p e a r e d  
by th ose p a p e r s  t h a t  t h e y  h a d  b e e n  p a i d .  I  m a d e  C r u s e r  a  
party. H e  w a s  c e r t a i n l y  a  p a r t y  m o r t g a g e e .

Q. D o  y o u  k n o w  w h e t h e r  o r  n o t  t h e  M o o r e  j u d g m e n t  
was satis fied  b y  a  s a l e  o f  p e r s o n a l  p r o p e r t y  o f  J o h n  A .  F e n -  
ning b y  J o h n  C r u s e r ,  t h e  a s s i g n e e  o f  s a i d  j u d g m e n t ?

A . I c a n n o t  s p e a k  w i t h  c e r t a i n t y  h a v i n g  h a d  n o  i n t e r e s t  
in it, but I  r e c o l l e c t  t h a t  t h e  s h e r i f f  o f  M e r c e r  s o l d  u n d e r  t h e  
Moore e x e c u t io n  t h e  p e r s o n a l  p r o p e r t y  in  t h e  F e n n i n g  s t o r e ,  
as the p r o p e r ty  o f  J o h n  C r u s e r ,  w h o  c l a i m e d  t o  h a v e  b o u g h t  
it of F e n n in g . I  n o t i c e  o n  t h i s  p a p e r  e x h i b i t  LJ i s  t h e  h a n d  
writing o f  t h i s ,  t h e n ,  d e p u t y  s h e r i f f  D a v i s ,  a n  e n d o r s e m e n t  o f  
the p r o c ee d s  o f  s a l e ,  f o r  s i x  h u n d r e d  a n d  f o r t y  d o l l a r s  a n d  
seventy-five c e n t s .  T h e r e  a p p e a r s  t h e r e f o r e  t o  h a v e  b e e n  a  
balance o f  $ 1 9 5 .3 7  c e n t s  o n  t h e  j u d g m e n t  u n p a i d .  I  d i d  n o t  
make th e  M o o r e s  a  p a r t y  b e c a u s e  I  w a s  s a t i s f i e d  t h e y  

ad been p a id . I  d id  n o t  m a k e  J o h n  C r u s e r  a  p a r t y  t o  t h e  
oreclosure a s  b e i n g  i n t e r e s t e d  i n  t h e  j u d g m e n t ;  i t  w a s  b e c a u s e  

u n d erstood  t h a t  h e  h a d  b e e n  p a i d .  . I  m a d e ,  w i t h  t h e  d i r e c -  
•onof M r. V a n D u y n ,  n o  o n e  i n t e r e s t e d  in  t h e  m o r t g a g e d  p r e m -  
es w h o se  l i e n s  w e r e  p r e v i o u s  t o  t h e  V a n D u y n  m o r t g a g e .  
e id n o t w a n t  t o  p a y  t h e m  ; h e  t h o u g h t  h e  m i g h t  h a v e  t o  

uy t e p r o p e r t y ,  a n d  h e  m i g h t  h a v e  t h e  c a s h  t o  p a y .  A n d  
made n o  s e a r c h  m y s e l f  f o r  s u b s e q u e n t  i n c u m b r a n c e s  b e y o n d  
e sta te m e n t a n d  s e a r c h  w h i c h  t h e  F e n n i n g s  a n d  V a n D u y n  

ls ed  m e . T h e y  a l l  t a l k e d  t h i s  t h i n g  o v e r  a b o u t  t h e  
s on  th e  p r o p e r t y  in  m y  o f f i c e .  I  d i d  n o t  f e e l  a n y  p e r -  

d e A  re,Sp° n s ib i l i t y  a b o u t  ¡ t ,  t h e y  a l l  a c t e d  a s  f r i e n d s .  I  u n -  
lien ° °  G f i i J i  s t a t e m c n t s  f u r n i s h e d  m e  c o m p r i s e d  a l l  t h e  
Joh / f ° p  P r o P e r t y  s u b s e q u e n t  t o  V a n D u y n ’s  m o r t g a g e ,  
¡tors th ,e n n i n g  P r o f e s s e d  t o  g i v e  m e  t h e  l i s t  o f  a l l  h i s  c r e d -  
stood >^1 a d  S U e i* m a d e  a  c l e a n  b r e a s t  o f  i t ; s o  I  u n d e r -  
in th a w a 7 s - I  t h i n k  t h e  s t a t e m e n t  m a r k e d  e x h i b i t  V .  i s  

und w r i t in g  o f  J o h n  A .  F e n n i n g .  T h e  m a r g i n a l  m e m -

1 0

2 0

30
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oranda are made in my handwriting. I  made the marginal 
notes as we went over this statement with John A. Fenning 
from Jo h n ’s representations as to what was paid and what not 
paid. I  did this so as to know whom to make defendants 
and whom not. Some are marked paid and some not paid, 
so as to show who were to be defendants.

Witness being shown a paper is asked, what it is? says;

IO It appears to be a search of Mr. Lee, Clerk of the Su-
preme Court. It contains a reference to the Moore judgment, 
marked cancelled. I notice also a reference upon it to the 
judgment of Josiah H. Cain and George Ward, partners as J. 
H. Cain & Co. vs. John A. Fenning, for $661.99, including 
costs, entered Nov 4 th, 1868.

Q. As you will observe the date of entering said judg-
ment precedes the filing of your bill of foreclosure for Mr, 
Van Duyn vs. John A. Fenning, will you please explain how 
it was that said J. H. Cain & Co. were not made parties in 

2 0 said foreclosure su it?
A. There was no reference to the Cain judgment in the 

searches or statements furnished me by the Fennings and 
Van Duyn, nor was I informed of such, and I had obtaine 
no search myself from the Supreme Court. If I had known 0 
it I should have made them a party, unless I had been told 
then that they had been paid, as I had done in other cases.

Q. Do you remember, Mr. Hageman, of anything being 
said by John A, Fenning, or any of the Fennings, or anybody 
to you about or concerning this judgment, when these state 

.fom ents or searches Were brought to you, either before or 
ing the progress of said foreclosure suit? .

A. No, never; either then or since, or until the bringing 
of this suit. Mr. Vanderbilt then called my attention to 1 *

Q. As counsel of Mr. Van Duyn in foreclosing ^  
mortgage for him if you had known o f  th is  judgment, w 
you have made J. H. Cain & Co. party defendant ?

A. Most certainly, unless I had been assured that
been satisfied. under-

Q. Were there any arrangements, agreements, or  ̂
standings between you and Mr. Van Duyn or the
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that J. H . C a in  &  C o .  w e r e  l e f t  o u t  a n d  n o t  m a d e  p a r t y  t o  s a i d  
foredosure s u i t  ?

A . N o , I k n o w  n o t h i n g  a b o u t  i t .  T h e  j u d g m e n t  o f  J .
H, Cain & C o . w a s  n o t  n o t i c e d ,  a r id  t h e  m i s t a k e  a n d  o v e r -
sight or o m is s io n  w a s  b e c a u s e  i t  w a s  n o t  k n o w n  o f ,  a t  t h a t  
time and c a m e  a b o u t  in  t h e  w a y  I  h a v e  s t a t e d .

S earch  o f  S u p r e m e  C o u r t  C l e r k  o f f e r e d  i n  e v i d e n c e  a n d  
marked e x h ib it  W ,  e x  p a r t e  c o m p l t .

S earch  o f  C o u n t y  C l e r k  o f f e r e d  in  e v i d e n c e  a n d  m a r k e d  
exhibit X , e x  p a r t e  c o m p l t .

I c o n t in u e d  t h e  s a i d  f o r e c l o s u r e  t o  d e c r e e  a n d  s a l e .  T h e  
sale was m a d e  a t  t h e  H o t e l  o f  R u n y o n  T o m s ,  P r i n c e t o n .  I  
think I a t t e n d e d  t h e  s a l e .  Y e s ,  I  w a s  t h e r e .  I  h a v e  a  p e n c i l  
m em orandum  c o n c e r n i n g  t h e  s a m e .  I t  w a s  m a d e  b y  m e  
showing h o w  t h e  s a l e  w a s  t o  b e  m a d e .  I  f o u n d  t h i s  m e m o r -
andum a m o n g  t h e  f o r e c l o s u r e  p a p e r s  i n  t h i s  c a u s e ,  t h e  d a t e  o f  
it is M arch 3 1 s t ,  1 8 7 1 .  I  m a d e  t h i s  m e m o r a n d u m  u n d o u b t e d l y  2 0  
to prevent a n y  m i s u n d e r s t a n d i n g  b e t w e e n  V a n  D u y n  a n d  
Chas. J. F e n n i n g ,  w h o  p r o p o s e d  t o  b e  t h e  p u r c h a s e r .  T h e  
property w a s  b id  o f f  t o  m e  f o r  $ 1 0 0 ,  f o r  M r .  V a n  D u y n .  
Then, th at M r. C h a r l e s  F e n n i n g  m i g h t  b e c o m e  t h e  o w n e r  o f  
't, I m ade th is  m e m o r a n d u m ,  t h a t  i f  h e  w a n t e d  t o  b e c o m e  t h e  
purchaser a n d  w o u l d  d o  s o ,  a n d  s o  h e  c o u l d  h a v e  t h e  d e e d  
by c o m p ly in g  w i t h  t h e  t e r m s  o f  t h a t  m e m o r a n d u m .

T he m e m o r a n d u m  i s  o f f e r e d  i n  e v i d e n c e  a n d  m a r k e d  E x -  
bibit Y , e x  p a r te  c o m p l t .  3 0

T he p r o p e r t y  w a s  s t r u c k  o f f  t o  m e  f o r  V a n  D u y n .
Q- H o w  d id  t h e  d e e d  f r o m  t h e  S h e r i f f  c o m e  t o  b e  m a d e  

°ut to C has. J . F e n n i n g  ?

A . B e c a u s e  F e n n i n g  s a t i s f i e d  V a n  D u y n ’s  c l a i m  a s  m e n -  
Wed in m y  m e m o r a n d u m ,  a n d  I  a u t h o r i z e d  t h e  S h e r i f f  i f  h e  
° u d o  so  t o  m a k e  t h e  d e e d  d i r e c t l y  t o  F e n n i n g  i n s t e a d  o f  

I n D u y n . T h a t  i s  t h e  w a y  t h e  d e e d  c a m e  t o  b e  m a d e  o u t  
j H  ^ s a t i s f i e d  o u r  c l a i m  a s  s t a t e d  i n  t h e  m e m o r a n d u m .  I  

CorWtr e * 2 0 0 0  m o r t g a g e  f r o m  C h a s .  J .  F e n n i n g  a n d  w i f e  t o
ne lus ^ a n  D u y n ,  m a r k e d  E x h i b i t s  L . a n d  M . ,  a l s o  t h e



78 I N  C H A N C E R Y  O F  N E W  J E R S E Y .

B o n d  a n d  M o r t g a g e  m a r k e d  E x h i b i t s  B . a n d  C., a lso  the Re-j 
l e a s e ,  a  c o p y  o f  w h i c h  i s  m a r k e d  E x h i b i t  U . ,  in  conformity 
w i t h  t h e  m e m o r a n d u m  m e n t i o n e d .  T h e y  w e r e  a ll delivered 
t h e  d a y  t h e  d e e d  b e a r s  d a t e .  T h e  O l d e n  m o r t g a g e  was paid! 
o u t  o f  t h e  a d d i t i o n a l  $ 1 0 0 0 ,  o f  V a n  D u y . n ;  $ 5 0 0 ,  a t least, was 
p a i d  o n  t h e  p r e v i o u s  l i e n s  o f  O l d e n ,  D u r y e e  a n d  Johnson, as 
I  n o t i c e  b y  a  m e m o r a n d u m  i n  m y  o w n  h a n d  w r it in g  made at] 
t h e  t i m e  w h i c h  I  f i n d  a m o n g  m y  p a p e r s .  $ 2 2 5  w a s  paid to 
O l d e n ,  $ 1 0 0  t o  D u r y e e ,  $ 1 7 5  t o  J o h n s o n ,  o u t  o f  th is  ^1000 

1 0  a d v a n c e d  b y  V a n  D u y n ,  T h e n  s o m e t h i n g ,  l ik e  $205 .55  wasj 
p a i d  f o r  c o s t s  a n d  t a x e s .  T a x e s  a b o u t  $ 2 0 0 .  I  first took  out 
m y  b i l l  o f  c o s t s  a n d  t h e  S h e r i f f ' s  a n d  t h e  in te r e s t  on the 
p l a i n t i f f ’s  m o r t g a g e  a b o v e  $ 1 0 0 0 ,  a n d  t h a t  $ 7 0 5 .5 5 ,  to  pay to 
t h e  b e n e f i t  o f  F e n n i n g ,  a n d  i t  w e n t  t o  p a y  O ld e n ,  D u r y e e  and 
J o h n s o n  a n d  t a x e s  a s  I  h a v e  a l r e a d y  s a i d ,  a n d  th a t  accounts 
f o r  t h e  $ 1 0 0 0  a d v a n c e d .

T h e  m e m o r a n d u m  o f  J .  F .  H a g e r p a n  c o n ta in in g  the pay-
m e n t s  o f  t h e  O l d e n  m o r t g a g e  a n d  D u r y e e  a n d  J o h n s o n  interest 
o f f e r e d  in  e v i d e n c e  a n d  m a r k e d  e x h i b i t  Z, e x  parte complain- 

2 0  a n t .
A l s o  a  m e m o r a n d u m  o f  J .  F .  H a g e m a n  o f  the en-

c u m b r a n c e s  p r e v i o u s  t o  t h e  t i m e  o f  s a l e .  M a r k e d  I, ex parte 
c o m p l a i n a n t .

I  f i n d  t h e s e  m e m o r a n d a  a m o n g  t h e  f o r e c lo s u r e  papers, 
t h e y  w e r e  s t a t e m e n t s  o r  m e m o r a n d a  o f  t h e  s u i t  m a d e  at the 
t i m e  b y  m e .

B e i n g  s h o w n  a  l e t t e r  b e a r i n g  d a t e  M a r c h  1 i t h ,  1871, says.

T h a t  i s  a  l e t t e r  o f  M r .  V a n D u y n ’s  a d d r e s s e d  to  me<
w h i c h  s e e m s  t o  s h o w  t h a t  M r .  F e n n i n g  w i s h e d  t o  a v o id  a sae

8 °  b y  t h e  s h e r i f f .

O f f e r e d  in  e v i d e n c e  a n d  m a r k e d  e x h i b i t  N o .  2 , eX Pa 
c o m p l a i n a n t .

r |
Q .  M r .  C h a r l e s  J.* F e n n i n g  s a y s  in  h i s  t e s t im o n y  as^ _  

l o w s  o n  c r o s s  e x a m i n a t i o n , '  “  t h e  o b j e c t  o f  f o r e c lo s in g  
i n g  t h e  V a n D u y n  m o r t g a g e  o f  $ 1 , 0 0 0 )  w a s  t o  c u t  0



IN CHANCERY OF NEW  JER SEY . 79

against my brother John A. Fenning,” will you please state 
what you understood to be the object for which you were em- 
Lyed by Mr. VanDuyn to foreclose said mortgage ?

Objected to because the question is incompetent, irrele-
vant and immaterial and is offered for the purpose of discredit-
ing the complainant’s own witness.

A. I have no knowledge that any one concerned in the 
foreclosure suit desired t-o cut off any claims whatever. Mr. 

[VanDuyn’s object in foreclosing so far as I could learn was 
to secure his mortgage debt which was growing constantly 
more insecure by the accumulation of interest on previous in- 
cumbrancesy and I know of nothing contrary to such purpose 

I on the part of Mr. VanDuyn in directing the suit. I am sure 
I had none. No such motive; and I think Air. Fenning in 

I giving his testimony must have not intended to state the 
[ matter in that way.

Q. Can you state when it was so far as you know that 
[ Mr. Van Duyn agreed to advance the additional $ 1 , 0 0 0  to pay 
back interest on the mortgages preceding his and taxes, pro- 

I viding the heirs and widow released their interest in the. prop- 
I erty and made a mortgage of $ 2,000  next to the two first $5^0 
I mortgages of Johnson and Duryee, and let Fenning take the 
I deed for the property ?

A. I think that arrangement was made at the time that I 
I wrote that lead pencil memorandum ; that was, the day of the 
I sale, I am quite sure of it.

Q. Before you made that memorandum during the pro- 
I gress of the foreclosure suit, do you know whether or not 
I there had been some conversation or interviews between 
I Mr. Fenning and Mr. VanDuyn relative to said foreclosure 3 °  
I suit?

A. I don’t know, but I presume there must have been. I 
oppose so from the letters I had. Mr. Charles J. Fenning 
Was anxious to retain the property for himself and family. I 
mean h*s mother’s family.

Q- Did Charles J. Fenning come to see you and see if it 
Could be arranged with Mr. VanDuyn so that they could hold 
the property ? - '



8 o IN CH AN CERY O F NEW  JERSEY.

A .  H e  s a w  m e  s e v e r a l  t i m e s .  I  d o n ’t  know that he came 
w i t h  M r .  V a n  D u y n .  I  s u p p o s e  t h e y  w e r e  together. It was 
a p p a r e n t  t o  m e  a l l  t h e  t i m e  t h a t  h e  w a n t e d  t o  hold the prop-
e r t y .  I  c a n ’t  s t a t e  d e f i n i t e l y  a n y t h i n g  t h a t  he said. It was 
a f t e r  t h e  f o r e c l o s u r e  h a d  b e e n  c o m m e n c e d  t h a t  they came, if 
t h e y  d i d  c o m e  t o g e t h e r .  T h e  r e s u l t  w a s  that he was allowed 
t o  t a k e  t h e  s h e r i f f  s  d e e d  a n d  s a t i s f i e d  V a n  L )u y n  in the way 
s t a t e d .  I  c a n ’t  s a y  t h a t  t h e  a r r a n g e m e n t  w a s  made under my 
a d v i c e  : i t  w a s  a n  a r r a n g e m e n t  a g r e e d  u p o n  b y  Mr. Yan Duyn 

l O a n d  M r .  F e n n i n g .  I  s u p e r i n t e n d e d  t h e  c o m p l e t i o n  o f  the ar-
r a n g e m e n t  a s  c o u s e l  t o  s e e  t h a t  i t  w a s  l e g a l l y  right.

Q .  T h e n ,  a s  I  u n d e r s t a n d ,  y o u  d r e w  t h e  re lea ses  and 
m o r t g a g e s  a n d  s a w  t h a t  t h e y  w e r e  s o  e x e c u t e d  and so re-, 
c o r d e d  t h a t  t o  c a r r y  o u t  t h i s  a r r a n g e m e n t  t h e  $2 ,000  mort-
g a g e  w o u l d  c o m e  i n  a s  a  l i e n  u p o n  t h i s  p r o p e r t y  n e x t  to the 
t w o  $ 5 0 0  m o r t g a g e s  o f  J o h n s o n  a n d  D u r y e e  ?

A .  I  d i d n ’t  s e e  t h a t  t h e y  w e r e  r e c o r d e d ,  u n le s s ,  perhaps, 
I  s a w  t h a t  t h e  Y a n  D u y n  m o r t g a g e  w a s .  I c a n n o t  recollect 

2 0  1  ^ e m  r e c o r d e d  m y s e l f ,  b u t  I  c a n  s a y  th a t in re-
f e r r i n g  t o  t h e  p a p e r s  t h a t  I m a r k e d  o n  t h e  n u m b e r  in which 
t h e y  s h o u l d  b e  r e c o r d e d .  T h e  V a n  D u y n  m o r t g a g e  is  marked 
N o .  1 a n d  w a s  t o  b e  r e c o r d e d  f i r s t ;  t h e  w i d o w ’s  d o w e r  mort-
g a g e  s e c o n d  a n d  t h e  t r u s t e e ’s  m o r t g a g e  t h i r d ,  a n d  I believe 
t h e y  w e r e  r e c o r d e d  in  t h a t  o r d e r .  T h e  e n d o r s e m e n t s  on the 
b o t t o m  o f  t h e  m o r t g a g e s  t o  t h a t  e f f e c t  a r e  in  m y  handw riting.

Q .  W h a t  a r r a n g e m e n t ,  i f  a n y ,  w a s  m a d e  fo r  th e  widow 
a n d  h e i r s  i s  c o n s i d e r a t i o n  o f  t h e i r  r e l e a s i n g  t h e ir  in terest in 
t h e  e s t a t e ?

A .  C h a r l e s  F e n n i n g  u p o n  r e c e i v i n g  t h e  deed for the 
3 0  p r o p e r t y  e x e c u t e d  t o  M r s .  F e n n i n g ,  t h e  m o t h e r  and widow, 

a n  a n n u i t y  m o r t g a g e  u p o n  t h e  p r o p e r t y  f o r  $ 2 5 0  a year. He 
a l s o  e x e c u t e d  a t  t h e  s a m e  t i m e  a  m o r t g a g e  t o  Frederick H 
F e n n i n g ,  t r u s t e e ,  t o  s e c u r e  $ [ , 7 5 0  f o r  t h e  u s e  o f  th e  children 
w h o  u n d e r  t h e  w i l l  o f  t h e i r  f a t h e r  h a d  a n  in t e r e s t  in th e  prop : 
e r t y .  M y  r e c o l l e c t i o n  i s  s t r e n g t h e n e d  b y  reference to the 
m o r t g a g e s ,  a n d  t h o s e  m o r t g a g e s  w e r e  t o  c o m e  in n e x t  to the 
$ 2 , 0 0 0  m o r t g a g e .
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Witness on, being cross*exat&i&edi saith :

I do not think I could have an we red* the questions as to 
the recording of the papers without my memory being refreshed: 
by the papers themselves. This transaction happened about 
twelve years ago. My attention was first called to the subject 
of this suit probably some four,.five or six months ago when Mr. 
Vanderbilt asked me about the Cain judgment. Then he spoke to 
me about it again perhaps two months ago* when I referred 
to my papers. I could have given him some information 
without referring to my papers*. I could: not then and cannot 
now give him any light about the Cain judgment except that 
it was not put in. Mr; Vanderbilt asked' me why I had- not 
made Cain a party to the suit. I told him: I, did not find such 
a judgment on the memorandum: I had, and; gave him the 
memorandum. I gave him the one marked: Exhibit U. It 
was among my papers;, and has only reference to the Moore 
judgment. I can’t call to mind any other question that Mr. 
Vanderbilt asked. That was- the principal inquiry he‘ made. 5 
don t suppose that that was all the conversation we: had, but 20  
I can t recall all the particulars of the conversations; I acted 
entirely as the attorney of Mr. Van Du-yn in the foreclosure 
suit. I don’t know that Mr. Charles J. Penning- had any attor-
ney. There was no defence put in in: the foreclosure suit.
John A. Fenning on or about October 8 , 1869* had a conver-
sation-with me about his troubles; Well,., my recollection*- is- 
v«ry indistinct because he had several conversations with me 
f  ^ a*- t-'me and' during several months after. The only prom - 
uientpartofa conversation that I remember of his is that he 
said he was sued*. He stated'that he was not getting along 3 0  
Well at the store, and said that he proposed to sell the prop- 
t̂y to his brother Charles, that, he was getting behind-in in-
vest, and I am not very clear in my mind whether he did 
n° ’̂me give me the statement of the liens. I- was go- 
n? to say that he gave me Exhibit V  at that time. It was 

®ng the first of the conversations I had with him. I believe 
H g mernorandums in lead pencil' on Exhibit V  are in my 
j ,. ^'rî ng- Certainly at the first interview he was alone, 
was'*!  ̂ a little & &  collect against him and: that 

e reason he came to my office. Either at the first or
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s e c o n d  h e  c a m e  t o  m y  o f f i c e ,  h e  b r o u g h t  m e  h is  father’s 
w i l l  w h i c h  I  h a v e  s t i l l ,  a n d  t a l k e d  w i t h  m e  a b o u t  th e  interest 
o f  t h e  h e i r s  a n d  h i s  o w n  i n t e r e s t ,  a n d  t h a t  w a s  fo l lo w e d  by the 
p r o p o s i t i o n  t o  s e l l  h i s  p r o p e r t y  t o  C h a r l e s ,  a n d  it  resulted in 
a  c o n v e y a n c e  o f  t h e  p r o p e r t y  t o  C h a r l e s .

Being shown exhibit says:

T h a t  i s  t h e  d e e d  t h a t  w a s  g i v e n  b y  J o h n  A .  F e n n in g  and 
1 0  w i f e  t o  C h a r l e s  J .  P e n n i n g  o n  O c t o b e r ' 9 t h ,  1 8 6 9 . I filed the 

b i l l  t o  f o r e c l o s e  M a r c h  1 0 ,  1 8 7 0 .
Q .  H o w  c a m e  J o h n  A .  F e n n i n g  a n d  w i f e  t o  e x ecu te  a 

m o r t g a g e  t o  C o r n e l i u s  V a n  D u y n  o n  M a y  2 6 ,  1 8 6 8  for $1,000 
o n  h i s  r i g h t ,  t i t l e  a n d  i n t e r e s t  in  t h e  p r o p e r t y ?

A .  I d o n ’t  k n o w  a n d  h a d  n o t h i n g  t o  d o  w ith  it. Mr. 
L y t l e  w a s  t h e  a t t o r n e y  w h o  d r e w  t h e  p a p e r s  fo r  M r. Fenning  
a t  t h a t  t i m e .  I h a v e  b e e n  M r .  V a n  D u y n ’s  c o u n s e l  for thirty 
y e a r s .  M r .  C h a r l e s  J .  F e n n i n g  w a s  n o t  p re s e n t  a t  th e  first 
i n t e r v i e w  I  h a d  w i t h  J o h n  A .  F e n n i n g .  I  c a n ’t say when 1 

2 0  n e x t  s a w  J o h n  A .  F e n n i n g .  W h i l e  I  ¿ a w  h im  t w o  or  three 
t i m e s  I d o n ’t ,  k n o w  w h e n  i t  w a s  b e f o r e  h e  c a m e  to  execute  
t h e  d e e d .

Q .  I t  a p p e a r s  b y  t h e  p a p e r s  t h a t  in  O c t o b e r ,  18 69 , Mr 
J o h n  A .  F e n n i n g  a n d  w i f e  e x e c u t e d  a  d e e d  to Charles J. Fen-
n i n g  f o r  t h e  c o n s i d e r a t i o n  o f  o n e  d o l l a r ,  and it also appears 
t h a t  s h o r t l y  a f t e r  y o u  f i l e d  a  b i l l  i n  t h e  C o u r t  of Chancery of 
N e w  J e r s e y  f o r  t h e  f o r e c l o s u r e  o f  a  m o r t g a g e  g iv e n  b y  John . 
F e n n i n g  t o  C o r n e l i u s  V a n  D u y n  f o r  $ 1 , 0 0 0 ,  i n  jy j1̂  *  ^  

p e a r s  t h a t  a l l  t h e  j u d g m e n t  c r e d i t o r s  t h a t  y o u  knew of an 
3 0  a l l  t h e  m o r t g a g e e s  s u b s e q u e n t  t o  t h e  m o r t g a g e  w e r e  ma e 

p a r t i e s ,  p l e a s e  s t a t e  w h a t  w a s  t h e  o b j e c t  o f  John A .  Fenning 
p u t t i n g  t h e  t i t l e  o f  t h e s e  p r e m i s e s  i n t o  C h a r l e s  J . Fenning an 
t h e n  f o r e c l o s i n g  a n d  s e l l i n g  o u t  t h e  p r e m i s e s  under th is  sa e

A .  J o h n  F e n n i n g  d i d  n o t  foreclose this m o r tg a g e .  a
Duyn foreclosed it, and I know of no o b je c t that John 
ning had in conveying the property to Charles unless 
of his difficulties and want of success in business.

Q . P l e a s e  l o o k  a t  e x h i b i t  T  a n d  r e a d  t h e  c o n te n ts  0 
e x h i b i t .
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Witness reads :
,i K i n g s t o n , F e b r u a r y  1 7 ,  1 8 7 0 . ”

“ M r . H a g e m a n ,

D e a r  S i r — I  c a l l e d  a t  y o u r  o f f i c e  a b o u t  
3 P. M . o n  T u e s d a y  a n d  f o u n d  i t  c l o s e d .  P r o b a b l y  y o u  h a d  
returned h o m e .  I  w i s h e d  t o  s e e  y o u  i n  r e g a r d  t o  P e n n i n g .
He to ld  m e  t h a t  i f  I  c o u l d  c o m m a n d  a b o u t  $ 1 8 0 0  i t  c o u l d  a l l  
be arranged . . N o w ,  h o w  c a n  I  g e t  t h a t  a m o u n t  o f  m o n e y  a t  
this t im e ?  I s  t h e r e  n o  o t h e r  w a y  s o  t h a t  I  w i l l  b e  s a f e ,  a s  i t IO
will be a lm o s t  i m p o s s i b l e  f o r  m e  t o  r a i s e  t h a t  a m o u n t .  I  
would o f  s e e n  y o u  o n  T u e s d a y  b u t  w a s  d e t a i n e d  i n  J u d g e  
Field’s c o u r t  w a i t i n g  t o  s e e  h i m  i n  r e g a r d  t o .  t h e  P o s t  o f f i c e ,  
as it is m y  i m p r e s s i o n  t h a t  s o m e  o n e  i s  a f t e r  i t ,  t h a t  i t  w a s  
that d e ta in ed  m e  o n  t h a t  d a y .

“ T r u l y  y o u r s ,
“  C .  V a n  D u y n .”

Q. I t a p p e a r s  b y  t h i s  e x h i b i t  t h a t  M r .  V a n  D u y n  c a l l e d  
upon y o u  o n  t h e  1 7 t h  o f  F e b r u a r y ,  1 8 7 0  t o  s e e  w i t h  r e g a r d  t o  
bis lo a n in g  C h a r l e s  J .  P e n n i n g  $ 1 8 0 0  u p o n  t h e  p r e m i s e s  in  2 0  
controversy. D o  y o u  k n o w  a n y t h i n g  f u r t h e r  a b o u t  t h e  a r -
rangem ent t h a t .w a s  m a d e  b e t w e e n  M r .  C h a r l e s  J .  F e n r i i n g  
and Mr. V a n  D u y n  t o  d o  t h a t ?

A . N o t h i n g  w h a t e v e r .  I  d o n ’t  r e m e m b e r  a n y  c o n v e r -
sation o f  m in e  w i t h  M r .  V a n  D u y n  u p o n  t h e  s u b j e c t .

Q . D o  y o u  n o t  k n o w  o f  a n y  a r r a n g e m e n t  b e t w e e n  M r .
Van D u y n  and M r . F e n n i n g  b y  w h i c h  M r .  V a n  D u y n  w o u l d  
help Penning save t h e  p r o p e r t y  f o r  h i m s e l f  a n d  h i s  m o t h e r  
and sisters ?

A . N o ; n o n e  a t  t h a t  t i m e .

T h e  fu r th e r  t a k i n g  o f  t e s t i m o n y  w a s  h e r e  a d j o u r n e d  b y  
mutual c o n s e n t  u n t i l  F r i d a y  m o r n i n g ,  O c t o b e r  5 t h ,  a t  t e n  a n d  
a Half A . M .

J O H N  F .  H A G E M A N ,  J r ,
M. &  E. C. C.

T h e t e s t i m o n y  o f  J o h n  F .  H a g e m a n  w a s  r e s u m e d  t h i s  
5* day 0 f  O c t o b e r ,  1 8 8 3 ,  b y  c o n s e n t  o f  M e s s r s .  V a n d e r b i l t
and Field



m I N  C H A N C E R Y  O F  N E W .  J E R S E Y .

C r o s s - e x a m i n a t i o n  b e i n g  c o n t i n u e d ,  w i t n e s s  s a y s :

I  h a v e  t r a n s a c t e d  b u s i n e s s  f o r  V a n D u y n  for over 30 
y e a r s  I  s h o u l d  t h i n k .  I  h a v e  n o t  d o n e  a n y t h i n g  for him as 
a t t o r n e y  f o r  a b o u t  .2 y e a r s .  I t  i s  i m p o s s i b l e  for  m e to say 
d e f i n i t e l y  h o w  l o n g  b e f o r e  O c t .  9 t h ,  ’6 9 ,  I  h a d  th e  conversa-
t i o n  w i t h  J o h n  A .  F e n n i n g  a b o u t  h i s  t r o u b l e s .  M y  impres-
s i o n  i s ,  n o t  o v e r  a  m o n t h  o r  t w o .  J o h n  A .  F e n n in g  did not 
c o m e  t o  m e  f o r  a d v i c e  a t  t h a t  t i m e .  I  d id  n o t  reg a rd  it so, 

1 0  H e  c a m e  I  t h i n k  b e c a u s e  I  h a d  w r i t t e n  t o  h im  in  regard to a 
c l a i m .  H e  c a m e  t o  s e e  m e  b e t w e e n  t h a t  t i m e  a n d  O ct. 9th. I 
a m  s u r e  h e  d i d .  I  t h i n k  h e  c a m e  t o  t e l l  m e  w h a t  he was 
g o i n g  t o  d o .  I  w a s  n e v e r  h i s  c o u n s e l l o r .  I  th in k  h e came 
•to  t a l k  a b o u t  a  c l a i m  I  h a d .  I  t h i n k  t h e  d e e d  o f  O ct. 9th 
w a s  p r e p a r e d  b y  m e  b e c a u s e  I  w a s  V a n D u y n ’s  la w y e r . John 
F e n n i n g  f o r  o n e  r e q u e s t e d  m e  t o  d r a w  t h e  d e e d .  I t  was the 
r e s u l t  o f  a n  a r r a n g e m e n t  b e t w e e n  C h a r l e s  a n d  J o h n .  I can-
n o t  g i v e  t h e  p a r t i c u l a r s .  I  d o n ' t  r e a l l y  r e m e m b e r  anything  
e x c e p t  t h a t  t h e  b r o t h e r s  h a d  a g r e e d  t o  h a v e  it  d r a w n . I do 

2 0  n o t  k n o w  o f  m y  o w n  k n o w l e d g e  t h a t  p r io r  t o  O c t .  9 th , 1869, 
C h a r l e s  o r  J o h n  h a d  b e e n  t o  V a n D u y n  t o  b o r r o w  m oney. 
H o r  h a v e  I  a n y  r e c o l l e c t i o n  t h a t  p r i o r  t o  t h a t  t im e  V anD uyn  
h a d  a g r e e d  t o  l e t  t h e m  h a v e  i t .  I  h a v e  n o  r e c o l le c t io n  that 
a f t e r  O c t .  9 t h ,  ’6 9 ,  t h e r e  h a d  b e e n  a n y  p r o p o s a l s  o r  negotia-
t i o n s  b e t w e e n  V a n D u y n  o r  t h e m  f o r  t h e  l o a n  o f  m o n e y  except 
w h a t  a p p e a r s  i n  t h e  l e t t e r s  o f  V a n D u y n  t o  m e  w h ic h  have 
b e e n  o f f e r e d  i n  e v i d e n c e .  T h e r e  m i g h t  h a v e  b e e n .  I  d ont 
k n o w  o f  m y  o w n  k n o w l e d g e ,  b u t  I  t a k e  i t  fo r  g r a n te d  that 
V a n D u y n  k n e w  t h a t  t h e  d e e d  w a s  t o  b e  g i v e n  b y  J o h n  

JO F e n n i n g  t o  C h a r l e s  F e n n i n g .  T h e  F e n n i n g s  c a m e  t o  me be 
c a u s e  I  w a s  V a n D u y n ’s  l a w y e r ,  I  s u p p o s e .  I  h a d  n e v e r  done 
a n y t h i n g  f o r  t h e  F e n n i n g s  b e f o r e  t h a t  t i .m e . I  th in k  #  waS 
b e f o r e  O c t .  9 t h ,  ’6 9 ,  t h a t  V a n D u y n  a n d  t h e  F e n n i n g s  m et at 
m y  o f f i c e .  I  a m  n o t  s u r e .  I  h a r d l y  r e m e m b e r  w h a t they 
t a l k e d  a b o u t .  T h e r e  s e e m e d  t o  b e  a n  u n d e r s t a n d in g  th a t Jo 
F e n n i n g  c o u l d  n o t  g o  o n  i n  t h a t  w a y ,  r u n n i n g  b e h in  . 
t h i n k  J o h n  b r o u g h t  e x h i b i t s  W  a n d  V  b e f o r e  t h a t  t i m e t o n ^  
I  d o n ’t  k n o w  h o w  l o n g  b e f o r e ,  n o t  v e r y  l o n g .  I  d o n t  
M r ..  V a n D u y n  h a d  a n y t h i n g t o  d o  w i t h  t h e  a r r a n g in g  ® 
d e e d  o f  J o h n  A .  t o  C h a r l e s  J .  F e n n i n g ;  h e  h a d  k n o w le d g e
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it. I say that when VanDuyn and the Fennings were together 
they talked freely. I do not say they talked abou t the fore-
closure.

Q. At this meeting at your office between the complain-
ant and John Fenning and Chas. Fenning, which took place 
as you have stated, and exhibits U and V  were , shown to you 
¡by John and John talked freely as you have said, what did fee 
talk about ? ' ; v ' ■

A. John Fenning did not show these exhibits U and V 
on that occasion for I had them already and exhibited them 1 
to him and Mr. VanDuyn and to Chas. Fenning if he was 
there. I am not sure that he was there on that very day. I  
cannot call to mind particularly what was said by any of the 
parties present, but the conversation had reference to the em-
barrassed position of John A. Fenning and to what would be 
best for all parties concerned.

Q. At the time when VanDuyn and John A. Fenning 
and Chas. J. Fenning were present at your office talking about 
the affairs in which the exhibits U and V  were produced., and 
wherein you say that John A. talked freely about his em- 20 
barrassments what did he say ?

No answer required.

Q' You have said on your direct examination “ that you 
made no search yourself for subsequent incumbrances beyond 
■ e statement and search which the Fennings and VanDuyn 
furnished. They all talked this thing over about the claims on
the property in my office,” when John talked freely what did 
he say ? ■ " JO

Objected to because question has already been asked and
answered.

A t . . . 'f** 1 cannot particularize, at this time, afeont his eonver-
ation, and can only say that he professed to give the extent of
ls emharassments and creditors.

■  Q' ^  Ibis time did not the complainant agree to let 
as- J. Fenning have some more money upon the property, 
n a out to be foreclosed
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Objected to because the witness has not said that any-
thing whatever was. said about foreclosing the mortgage at 
this interviews

A. Not a word, nothing of the kind that I recollect. I 
am almost positive of it. I  was going to say that there was 
not, but it has been so long since, that I did not feel warranted 
to. say that there might not have been.

Q. Is it not possible that there might have beensomear-
1 O rangement between the Fennings and VanDuyn between them-

selves and not known to you ?

Objected to because too indefinite, because the very nature 
of this asks for something which the witness knows nothing 
about.

A. Barely possible, but strongly improbable.
Q. Do you intend to swear that it was not possible that 

Mr. VanDuyn and the Fennings had agreed about the ad-;
2 va^cem^nt of more monies among themselves?

Objected to as asking for an opinion and not for what he j 
knows.

A. It is impossible for me to swear or to know what j 
parties might have agreed among themselves out of my pres- j 
ence and office.

Q. Did not VanDuyn write you a letter to let Chas. J. j 
Fenning have some more money upon the property if he could j 
do it safely ?

A. The only letter upon this subject has been offered in 
evidence and marked as an exhibit. It can speak better than j 
I can speak its precise language. My recollection ot it is j 
that' Chas. Fenning previous to the sheriff’s sale of the prop 
erty applied for an additional loan which Mr. VanDuyn was 
perplexed to know how he could accommodate him with.

Witness being shown exhibit T for the complaint 1SI 
asked if that is the letter he refers to, witness says :

Yes, that is the letter. It is dated Feb. 17, 1870.
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T he b ill w a s  f i l e d  M a r c h  1 0 ,  1 8 7 Q , a n d  t h i s  l e t t e r  e x h i b i t  
T for c o m p la in a n t , b e a r s  d a t e  F e b .  1 7 ,  1 8 7 0 ,  a b o u t  3  w e e k s  
prior to th e  f i l in g  o f  t h e  b i l l ,  a n d  n o t  i m m e d i a t e l y  b e f o r e  t h e  

[sheriff’s s a le . I  f in d  o n l y  t w o  l e t t e r s  f r o m  M r .  V a n D u y n  o n  
that subject a n d  n o  o t h e r .  H e  o f t e n  s a w  m e '  i n  t h o s e  d a y s .  

[Exhibit N o . 2 is  t h e  o t h e r  l e t t e r .  T h e s e  a r e  t h e  o n l y  t w o  l e t -
ters that I r e m e m b e r  t o  h i v e  r e c e i v e d  o n  t h e  s u b j e c t .

Q. H o w  c a m e  y o u  t o  f o r e c l o s e  t h e  b o n d  a n d  m o r t o - a s r e  
without m a k in g  a  s e a r c h  ?

A. I h a v e  a l r e a d y  e x p l a i n e d  t h a t .  I  t o o k  t h e  s e a r c h e s  1 0  
which th e  p a r t ie s  i n t e r e s t e d  f u r n i s h e d  m e .

Q. H o w  c a m e  t h e  c o m p l a i n a n t  a n d  t h e  F e n n i n g s  t o  f u r -
nish you  w ith  t h e  s e a r c h e s  a n d  t h e  s t a t e m e n t s  o f  t h e  c l a i m s  
against J o h n  A .  F e n n i n g  f o r  t h e  f o r c l o s u r e  p r o c e e d i n g s  a n d  

¡consult w ith  y o u  a s  t o  w h o m  t o  m a k e  p a r t i e s  d e f e n d a n t  i n  t h a t  
suit ? . ■ H [

A . J o h n  E e n n i n g  I  t h i n k  w a s  t h e  o n e  w h o  f u r n i s h e d  t h e  
statement a n d  s e a r c h e s ,  b u t  t h e y  w e r e  s p r e a d  o u t  a n d  e x h i b i -
ted to th e  c o m p l a in a n t  a n d  a l s o  s h o w n  t o  C h a r l e s  J .  F e n n i n g ,  
they did n o t  c o n s u l t  m e  a s  t o  w h o m  s h o u l d  b e  m a d e  d e f e n d -  2 0
ants, that I  d e t e r m i n e d  f o r  m y s e l f ,  o n l y  t h e y  u n d e r s t o o d  a n d  

I esired th a t t h e  m o r t g a g e  s h o u l d  b e  f o r e c l o s e d  s u b j e c t  t o  
■prior m o r tg a g e s . I  m e a n  M r .  V a n D u y n  a n d  C h a r l e s  F e n n i n g  
I °t u n d e r s to o d . I  d o n ’t  k n o w  a n y t h i n g  a b o u t  J o h n .  I  
I o n t k n o w  t h a t  h e  h a d  a n y t h i n g  t o  s a y  a b o u t  i t .

K iC  ^ 3S n 0 t  t l̂ e  m o r t g a g e  f o r e c l o s e d  b y  M r .  V a n D u y n  
« the r e q u e st o f  C h a r l e s  J .  F e n n i n g ?

i f  H i  k n o w l e d g e .  I  h a v e  n o  r e a s o n  t o  b e l i e v e ,  
I t ^ a t  ^ l e a r n e d  e i t h e r  f r o m  V a n D u y n  o r  C h a r l e s

[of eT S r n o r ^ g d g e  w a s  f o r e c l o s e d  a t  t h e  r e q u e s t
|w e r e f 0 r ^ e  C h a r l e s  F e n n i n g .  M y  i n s t r u c t i o n s
[m eto™ 111 ^ a n ^ u ^ n  h i m s e l f .  I  r e m e m b e r  n o t h i n g  t o  j u s t i f y  

sa  ̂ ^hat t h e r e  w a s  a n y  s u c h  u n d e r s t a n d i n g  b e t w e e n  t h e  
I c°mplainant a n d  C h a r l e s .  -  . ~ _

• W a s  it  n o t  a  f r i e n d l y  f o r e c l o s u r e ?  

y e t i ' a u t h o r i z e d  t o  s a y  i t  w a s  f r i e n d l y ,  a n d
SR^  ^ ^ i l e .  I j j  s e e m e d  t o  b e  a  n e c e s s i t y ,  

a s  it  n o t  f o r e c l o s e d  i n  t h e  i n t e r e s t  o f  t h e  F e n n i n g s  ?
c a n n o t  s a y  t h a t  i t  w a s .
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Q. I t resulted in the interest of the Fennings on the day 
of sale, did it not ?

Objected to because it is immaterial and irrelavent and 
asking for a conclusion and not a fact.

A. I  cannot say that it did without analyzing the results.
Q. You have said that Cornelius VanDuyn was a friend 

of the Fennings, that before you filed the bil l to foreclose you 
and the complainant discussed with regard to the claims

IO against the property;, if the foreclosure was not commenced 
and carried on in the interest of the Fennings, why did you 
do that ?

A. 1 did not mean to say that Mr. VanDuyn was any 
more especially a friend of the Fennings, than he is a friend 
to ail his debtors, but he was friendly to the Fennings in this 
business, and the statement that was made as to the amount 
it claims against the property was only designed to inform 
both Mr. VanDuyn and Mr. Charles Fenning of the legal lia-
bilities against this property.

2 0  Q. You have said that at this meeting at your office that 
you made on exhibit V for complainant in your own hand 
writing the marginal notes thereon as you went over it from 
John A. Fenning’s representations as to who were paid and 
who were not, please look at that exhibit and state if all 
marginal notes thereon are in your hand writing ?

A. I  find eight entries in‘ the margins including four with 
pencil, originally. They are in my’hand* writing.

Witness looks at exhibit U, and' says that shows when 
the Moore judgment was recovered, it was Aug. 22, 1868,an 
was satisfied Jan. 26; 1869.

3 °  Q- You have said, “ I made this- memorandum ^  
doubtedly to prevent any misunderstanding between Coriie iu  ̂
VanDuyn and ChaSi J . Fenning who proposed to'be the pu*< 
chaser;” when was that exhibit Y made ?

A. After the sale and on the same day. After the sa 
I think, and on the same day,, I know.

Q. Please read memorandum Y.
Witness reads exhibit Y. .
“ VanDuyn is to take a new mortgage on the w 0 e^ ^ 

“ perty for his claim, decree, with interests and costs, a
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"such m o r e , a s  w i l l  m a k e  $ 2 0 0 0 ,  t o  f o l l o w  t h e  t w o  m o r t g a g e s  
" o fD u r y e e  a n d  J o h n s o n ,  a m o u n t  t o g e t h e r  $ 1 0 0 0 .  T h e  i n -
te r e s t  o n  s a id  m o r t g a g e s  a n d  J o b  O l d e n ’s  m o r t g a g e  f o r  p r i n -
c ip a l  an d  i n t e r e s t  a n d  t a x e s  a r e  t o  b e  p a i d  o u t  o f  t h e  s u r p l u s  
"of said $ 2 0 0 0 ,  a f t e r  V a n D u y n ’s  c l a i m  s h a l l  b e  s a t i s f i e d ,  a n d  
"the w id o w  a n d  t h e  l e g a t e e s  o f  J o h n  P e n n i n g ,  d e c e a s e d ,  a r e  
"to e x e c u te  r e l e a s e s  o f  t h e i r  i n t e r e s t  in  s a i d  p r o p e r t y ,  d e e d  
" from S h e r if f  t o  b e  m a d e  t o  V a n D u y n  o r  t o  w h o m  h e  m a y  
"direct. M a r c h  3 1 ,  1 8 7 1 . ”  E n d o r s e d  ”  M e m o r a n d u m , ” & c .

Q, P le a s e  l o o k  a t  e x h i b i t  2  a n d  t e l l  m e  w h e n  t h a t  w a s  Tq  
made ?

A . C a n n o t  s t a t e  t h e  p r e c i s e  d a t e ,  b u t  i t  w a s  a f t e r  m e m o r -
andum m a r k e d  e x h i b i t  Y  w a s  m a d e ,  a n d  b e f o r e  o r  a t  t h e  t i m e  
the deed w a s  d e l i v e r e d  a n d  t h e  m o n e y  p a i d .

Q. P le a s e  r e a d  E x h i b i t  2 .
W itn e s s  r e a d s .  “  K i n g s t o n ,  M a r c h  n ,  1 8 7 1 . ”
" M r. H a g e m a n .  D e a r  S i r .  C h a r l e s  P e n n i n g  c a l l e d  o n  

"me to d a y  in  r e f e r e n c e  t o  t h e  p r o p e r t y .  I  r e f e r r e d  h i m  t o  
"you, an d  in f o r m e d  h i m  w h a t  y o u  t h o u g h t  b e s t  I  w o u l d  b e  

satisfied w i t h ;  h e  d o e s  n o t  w a n t  t h e  p r o p e r t y  s o l d .  I f  y o u  ¿ 6  
are at h o m e  o n  M o n d a y  e v e n i n g  I  w i l l  c a l l  a t  7  o ’c l o c k .

”  R e s p e c t f u l l y  y o u r s ,
“  C .  V a n D u y n . ”

H e  w e n t  f r o m  l i b r e  t o  T r e n t o n  t o  c o n s u l t  W ith  s o m e  
one o f  y o u r  p r o f e s s i o n . ”

W itn e s s  b e i n g  s h o w n  a  p a p e r  p u r p o r t i n g  t o  b e  a  c e r t i -
fied c o p y  o f  t h e  e x e c u t i o n  i s s u e d  u p o n  t h e  f o r e c l o s u r e  o f  t h e

m o r t g a g e  h e l d  b y  V a n D u y n  v s .  F e n n i n g ,  ( w h i c h  i s  
marked D  1, e x  p a r t e  d e f t ,  f o r  i d e n t i f i c a t i o n , )  i s  a s k e d  t o  s t a t e  

tk  am ° Unt M e r e s t  B i g  t h e  c o m p l a i n a n t  o v e r  a n d  a b o v e  3 0  
, e Pr n̂ c ,p a l s u m  o f  $ 1 0 0 0 ,  t o  t h e  1 0 t h  d a y  o f  A p r i l ,  1 8 7 ? ,:  

at b e in g  t h e  d a t e  o f  t h e  d e l i v e r y  o f  t h e  S h e r i f f ’s  d e e d  t o  
bas. J. F e n n in g v  s a y s  :

to Sj| a PPe a r s  h o r n  t h e  s t a t e m e n t  o f  t h e  S h e r i f f  a p p e n d e d  
e w r it o f  e x e c u t i o n  t h a t  t h e  d e c r e e  f o r  c o m p l a i n a n t  w a s  

the anC  ̂ ^ a t  t l̂ e  ¡n t e r e s t  f r o m  J a n .  1 0 ,  1 8 7 1 ,  t h e  d a t e  o f  
of6/ -  t o  A P r i l  1 0 ,  1 8 7 1 ,  w a s  $ 2 0 .7 1  m o r e ,  m a k i n g  t o t a l  

w h i c h  w o u l d  s h o w  t h a t  $ 2 0 2 . 7 6  w a s  i n t e r e s t
Which Had a c c r u e d  o n  t f i é  o r i g i n a l  m o r t g a g e .

Q- T h e  S h e r i f f s  f e e s  w e r e  w h a t  ?
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O b j e c t e d  t o  b e c a u s e  t h e  e x h i b i t  s p e a k s  fo r  itse lf.

A .  B y  a n o t h e r  s t a t e m e n t  o f  t h e  S h e r i f f  a t ta c h e d  to  the 
s a i d  w r i t  t h e  S h e r i f f s  f e e s  o v e r  e x e c u t i o n  a p p e a r  to  h ave been 
$ 2 6 .8 3 . ,

Q .  T h e  t a x e d  c o s t s  h o w  m u c h  ?

S a m e  o b j e c t i o n .

. A .  T h e  c o m p l a i n a n t ’s  t a x e d  c o s t s  $ 7 0 . 0 3 ,  a n d  in terest on 
I O  t h e  s a m e  $ 1 ,  t o t a l  $ 7 1 . 0 3 .  T h e s e  f i g u r e s ,  t h e  q u e s t io n e r  says, 

a r e  $ 3 0 2 . 3 2 .  Y o u  s a y  i t  i s  t h a t ,  I  p r e s  u m e  y o u  a re  right.
Q .  T a k i n g  o u t  o f  t h e  $ 1 0 0 0 ,  a d v a n c e d  t o  C h a s . J. Fen- 

n i n g  t h e  i n t e r e s t  o n  t h e  o r i g i n a l  $ 1 0 0 0 ,  t o  A p r i l  10, 1871, the 
S h e r i f f s  f e e s  a n d  t h e  t a x e d  c o s t s  w h i c h  y o u  have said was]3aid 
o u t  o f  t h e  $ 1 0 0 0 ;  t h e  q u e s t i o n  i s ,  w a s  n o t  t h e n  th e  sum  of 
$ 6 9 7 . 6 8  t h e  e x a c t  a m o u n t  t h a t  w e n t  t o  t h e  b e n e f i t  o f  C has. J. 
F e n n i n g ,  f o r  t h e  p a y m e n t  o f  t h e  O l d e n ,  D u r y e e  a n d  J o h n so n  
m o r t g a g e s  a n d  t h e  t a x e s  ?

O b j e c t e d  t o  b e c a u s e  i t  h a s  b e e n  n o - w h e r e  s t a t e d  th a t this 
®  o v e r p l u s  o f  t h e  $ r o o o  a d v a n c e d  w a s  t o  p a y  t h e  J o h n s o n  and 

D u r y e e  m o r t g a g e s ,  b u t ' o n l y  t h e  i n t e r e s t  o n  t h e  s a m e .

A .  1 h a v e  m a d e  n o  c a l c u l a t i o n  o f  t h i s  m a t t e r  a n d  am  not
a s  a b l e  t o  a n s w e r  t h i s  q u e s t i o n  as well as you a r e  you rself
w i t h  t h e  d a t a  y o u  h a v e .

T h e  w i t n e s s  i s  a s k e d  t o  l o o k  a t  E x h i b i t  N o .  1 for corm  
p l a i n a n t .

Q .  W h e n  w a s  t h a t  e x h i b i t  m a d e  ?
A .  I  d o n ’t  k n o w ,  p r o b a b l y  j u s t  b e f o r e  t h e  s a le .  I t  PUI<‘ 

p o r t s  t o  b e  t h e  a m o u n t  o f  t h e  e n c u m b r a n c e s  o n  t h e  property, 
m a d e  b e f o r e  t h e  s a l e .  I  s u p p o s e  I  w a n t e d  t o  k n o w  w h a t t e 
e n c u m b r a n c e s  w e r e  a n d  w h a t  M r .  V a n  D u y n  w o u ld  have 
t o  b i d .

Q .  W e r e  J o b  O l d e n ,  A n t h o n y  S i m m o n s  a n d  Abram  
J o h n s o n  m a d e  p a r t i e s  d e f e n d a n t  t o  t h a t  f o r e c lo s u r e  becaus  
o f  t h e i r  m o r t g a g e s  ?

Q u e s t i o n  o b j e c t e d  t o  b e c a u s e  t h e  r e c o r d  i s  t h e  b e s t  ev 
d e n c e .
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A . I h a v e  s a i d  w h o  w e r e  m a d e  p a r t i e s  d e f e n d a n t  a n d  h a v e  
said that t h o s e  w h o  h e l d  l i e n s  o n  t h e  p r o p e r t y  p r e v i o u s  t o  t h e  
com plainant’s  m o r t g a g e  w e r e  n o t  t o  b e  m a d e  d e f e n d a n t s  t o  
this su it a n d  w e r e  n o t .

Q. I f  t h e y  w e r e  n o t  h o w  c o u l d  t h a t  s t a t e m e n t  b e  m a d e  
with a v ie w  t o  s h o w  h o w  M r .  V a n  D u y n  c o u l d  b e  a b l e  t h e  
better to  b id  o n  t h e  p r o p e r t y .

A , I d id  n o t  i n t e n d  t h a t  M r .  V a n  D u y n  s h o u l d  b i d  t h e  
property in  w i t h o u t  h i s  k n o w i n g  a l s o  w h a t  w a s  t h e  a m o u n t  
of the p r io r  c l a i m s  w h i c h  h e  w o u l d  b e  b o u n d  t o  p a y .  T h e  I 0  
Van D u y n  m o r t g a g e  w a s  s u b s e q u e n t  t o  t h o s e  m o r t g a g e s .

Q . P le a s e  l o o k  a t  E x h i b i t  D  i  f o r  d e f e n d a n t  a n d  s t a t e  h o w  
much w a s d u e  c o m p l a i n a n t  f o r  t h e  w h o l e  a m o u n t ,  p r i n c i p a l  
and in ter e st , d u e  c o m p l a i n a n t ?

O b jec ted  t o  a s  p a p e r  s h o w s  f o r  i t s e l f .

T h ere  w a s  d u e  t h e  c o m p l a i n a n t  t h e  a m o u n t  o f  h i s  d e c r e e  
^n ^375» w i th  i n t e r e s t  t o  b e  c a l c u l a t e d  o n  t h a t  d e c r e e  t o  t h e  
l^ y  o f  th e  d e l i v e r y  o f  t h e  d e e d .  C o m p l a i n a n t  w a s  f i r s t  e n -
titled to  th a t ,  B . R .  T h o m a s  w a s  e n t i t l e d  t o  b e  p a i d  s e c o n d ,  2 0  
a ju d gm en t, $ 2 5 6 . 6 7 .  J o h n  C r u s e r  w a s  t h i r d ,  $ ¡ 1 1 4 6 . 4 2 ,  a n d  
the costs  o f  c o m p l a i n a n t ’s  a n d  s h e r i f f  ’s  f e e s  w i t h  i n t e r e s t .

T h e  w i t n e s s  i s  a s k e d  t o  l o o k  a t  E x h i b i t  N o .  2  f o r  c o m *
P amant a n d  s t a t e  t h e  d a t e  o f  i t .

A . I h a v e  a l r e a d y  d o n e  s o ,  M a r c h  1 1 ,  1 8 7 1 .
Q- P le a s e  r e a d  e x h i b i t  N o .  2 .

Witness reads said exhibit N o .  2 .

PenH^ ^ l a t  l a  j r a j t f E S  b y  r e a s o n  o f  s o m e  n e g o t i a t i o n  ^  
Cha ¥*1 a  s e t t R m e n t  o f  t h e  f o r e c l o s u r e  s u i t  b e t w e e n

H  ' P e n n i n g  a n d  t h e  c o m p l a i n a n t  ?

dicate« n o t h i n £  a b o u t  i t  m o r e  t h a n  t h e  l e t t e r  i t s e l f  i n -
desireH * tH at 1 t h i n k  s h o w s  t h a t  M r .  C h a r l e s  J .  F e n n i n g  

0  a v o id  a  s a l e  o f  t h e  p r o p e r t y  i f  t h a t  c o u l d  b e  d o n e

closing the! have Said that “ Mr- Van Duy n's object in l l  
tosecnreK ■ m o r t S * g e - 3 0  f a r  a s  y o u  c o u l d  l e a r n ,  w a s
insecure h 'S ™ 0 r t g a S e  d e b t  w h i c h  w a s  g r o w i n g  c o n s t a n t l y  m o r e  

y  e  a c c u m u l a t i o n  o f  i n t e r e s t  o n  t h e  p r e v i o u s  i n -
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.cumbrances.” In vie,w of the fact that he took a mortgage 
for twice the amount he was then foreclosing, do you wish 
still to state that his only object in foreclosing was to secure his 
mortgage debt because it was growing more insecure ?

A. I have no wish on the subject, hut if you are desirous 
of any explanation I will say that when he took the new 
mortgage the legacies which had been charged upon the 
mortgaged premises by John Kenning in his will were released 
and brought in as subsequent incu mb ranees to his new mort 

IO gage.
Q. Then the new mortgage of $ 2 0 0 0  given by Charles J. 

Kenning to the complainant was advanced over the legacies 
given under the will of John  Kenning to his children and his 
lieifs at law, was it not ?

A. Yes, with their consent.
Q. You have said substantially that Charles J. Kenning 

and Mr. Van Duyn arranged the settlement of the $1000 fore-
closure suit by which arrangement Mr. Van Duyn advanced 
Charles J . Fenning an additional $ 1 0 0 0  and took a new mort- 

20 gage upon the property for $ 2 0 0 0 .  Was this done by your 
advice ?

A. The arrangement was entirely their own. They only
conferred with m e as to w h eth er and how  that arrangement
could be executed.

Q. Then as I understand it, the arrangement was ma e 
between themselves and you were employed to draw t e 
necessary papers and superintend it so that it would be legal j 
ly done ?

A. Yes, that was the case.
-jo Q- After Charles J. Fenning complied with that arrange 

ment as set forth in Exhibit Y, for complainant, and took t e 
sheriff’s deed in his own name, that was a settlement and en 
of those foreclosure proceedings, was it not ?

A. I suppose it was. It was intended so to be.
Q. Then the bond and mortgage of $ 2 0 0 0 ,  E x h ib its  

M, were given and executed by Charles J. Fenning an 
to Cornelius Van Duyn as a payment of the $>iooo mor g 
then under foreclosure, was it not ? , fl0

A .  I  h a v e  j u s t  s t a t e d  t h a t  i t  w a s  s o ,  a n d  I  k n o w  
e q  u  i t i e s  t o  d e f e a t  i t .
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The witness being shown exhibit Z for complainant says :

The lead pencil marks “ etc.” are in my handwriting. 

On re-direct examination saith :

Q. You say in your testimony that “ the deed of Oct. 9 ,
1869, from John A. Fenning to Chas. J. Fenning, was drawn 
by me because I was VanDuyn’s lawyer,” please explain what 
you mean by that, and what interest Mr. VanDuyn had in 10 
having this deed drawn.

A. I had never been called upon before that tim e to do 
any attorney’s work for the defendants and I know of no rea-
son why they would come to me with any business relating 
to that property unless because I was known to be the con* 
stant counsel of Mr. VanDuyn who held this prominent mort-
gage on the place. VanDuyn did’nt pay me for it. I think 
Chas. J. Fenning paid me for drawing it. Chas. J . came to 
me .to draw it. I cannot .say tha t VanDuyn had talked of 
foreclosing the mortgage before the deed was drawn. 20

Q. You have said “ I made no search myself for subse-
quent encumbrances beyond the statement and search which 
meFennings and VanDuyn furnished me,” do you mean to 
say that Mr. VanDuyn furnished any of these statements or 
searches and if not what do you mean ?

A. I do not mean to say that Mr. VanDuyn furnished me 
with any statements or search, but I mean to say that the 
statements and searches which were furnished to me by Mr. 
Penning were reported or read to Mr. VanDuyn and he was 
consulted as to whether there were any .more encumbrances, 3 0  
as  ̂wanted to know all of them. I want to say that Mr. Van 
buyn is the most guileless man that I ever knew in all his
transactions.

Q. Were not these statements or searches first brought 
°you by John A. Fenning to show the incumbrances on the 
Property he was about to deed to Charles J . Fenning and that 

m m  afterwards used in the foreclosure suit as you have
testified?

A. I think they were brought to  ¡me by John Rennir 
rst to show his indebtedness and perhaps to satisfy .Chari
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w i t h  a  v i e w  t o  h i s  p u r c h a s e  o f  t h e  p r o p e r t y  a n d  were then 
u s e d  b y  m e  i n  t h e  f o r e c l o s u r e  p r o c e e d i n g s .

Q .  Y o u  s a y  “  o n l y  t h e y  u n d e r s t o o d  a n d  d e s ir e d  that the 
m o r t g a g e  s h o u l d  b e  f o r e c l o s e d  s u b j e c t  t o  p r io r  m ortgages, I 
m e a n  M r .  V a n D u y n  a n d  C h a r l e s  J .  F e n n i n g  u n d er sto o d ,” is 
t h a t  s o  ?

A .  I  d o  n o t  m e a n  t h a t  C h a s .  J .  F e n n i n g  desired the 
f o r e c l o s u r e  o f  t h e  m o r t g a g e  a t  a l l  s o  fa r  a s  I  k n o w , but I do 
m e a n  t o  s a y  t h a t  b o t h  C h a s .  F e n n i n g  a n d  M r . V a n D u y n  un-

t o  d e r s t o o d  t h a t  t h e  m o r t g a g e s  b e i n g  f o r e c l o s e d  a t  th e  direction 
o f  M r .  V a n D u y n  s h o u l d  b e  d o n e ,  s u b j e c t  t o  t h e  former in-
c u m b r a n c e s .  J N O .  F .  I I A G E M A N .

S w o r n  a n d  s u b s c r i b e d  b e f o r e  m e  t h i s  5 th  d a y  o f  Octo-
b e r ,  1 8 8 3 .  J O H N  F .  H A G E M A N ,  J r .,

- - ^ ‘ -  M & E . C . C , .j

T h o m a s  C r o z e r , o f  t h e  t o w n s h i p  o f  E w i n g ,  in  th e  county 
o f  M e r c e r  a n d  S t a t e  o f  N e w  J e r s e y ,  a  w i t n e s s  p r o d u c e d  on the 

2 ^ p a r t  o f  t h e  d e f e n d a n t ,  G e o .  W a r d ,  p a r t n e r ,  & c ., by7 con sen t of 
t h e  s o l i c i t o r  o f  c o m p l a i n a n t ,  b e i n g  d u l y  s w o r n ,  d e p o s e th  and 
s a i t h  :

I n  t h e  y e a r  1 8 7 1  I  w a s  s h e r i f f  o f  t h e  c o u n t y  o f  Mercer, 
M y  t e r m  b e g a n  in  N o v e m b e r  1 8 7 0  a n d  e n d e d  in  1873. I 
h a v e  m y  s a l e  b o o k  w i t h  m e .  M y  s a l e  b o o k  a s  s h e r i f f  I ttlj  
p r o d u c e  i t .  I  h a v e  a  r e c o r d  o f  t h e  s a l e  in  t h e  a b o v e  men-
t i o n e d  c a u s e  in  m y  s a l e  b o o k .

I t  i s  a d m i t t e d  t h a t  t h e  s a l e  s p o k e n  o f  in  t h e  sheriff s 
^ 0 b o o k  i s  t h e  s a l e  o f  t h e  p r o p e r t y  i n  d i s p u t e .

J O H N  F .  H A G E M A N ,  J r .,
-'-■ v  ^  M .  &  E.  E  c -

I t  w a s  s o l d  f o r  $ 1 0 0  o n  M a r c h  3 1 s t ,  1 8 7 1 .

W i t n e s s  b e i n g  s h o w n  e x h i b i t  3  f o r  c o m p la in a n t  s a y s .

T h a t  i s  a  S h e r i f f ’s  d e e d  m a d e  b y  m e  a s  sh e r if f  to  Chare 
J .  F e n n i n g ,  o n  A p r i l  7 ,  1 8 7 1 ,

T h e  c o n s i d e r a t i o n  w a s  $ 1 0 0 .
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S h e r if f’s  b o o k  o f f e r e d  i n  e v i d e n c e  a n d  m a r k e d  e x h i b i t  
]) 2 ex p a rte  d e f e n d a n t .  T H O S .  C R O Z E R .

Sw orn a n d  s u b s c r i b e d  b e f o r e  m e  t h i s  5 t h  d a y  o f  O c t o -
ber, 1883. J O H N  F .  H A G E M A N ,  J r ,

M. &  E. c : c

T he t e s t i m o n y  o f  C h a r l e s  J .  F e n n i n g  i s  h e r e  r e s u m e d  
by consent ; t h e  e v i d e n c e  o f  J o h n  F .  H a g e m a n  a n d  T h o m a s  . 
Crozer h a v in g  b e e n  i n t r o d u c e d  b y  c o n s e n t .  ' I O

O cto b er  5 t h ,  1 8 8 3 .

J O H N  F .  H A G E M A N ,  J r .,
M. &  e . c. a

C harles J .  F e n n i n g  o n  r e - d i r e c t  e x a m i n a t i o n  s a i t h  :

Q. Y o u  s a id  w h e n  y o u  w e r e  l a s t  o n  t h e  s t a n d  t h a t  “ y o u  
¡would n ot g iv e  $ 1 0 0 0  f o r  y o u r  b r o t h e r  J o h n ’s  i n t e r e s t  i n  t h e  
property, b e c a u s e  o f  t h e  m o r t g a g e s  o n  t h e  p r o p e r t y  a n d  t h e  
widow’s l i f e - t im e  r i g h t  a n d  l e g a c i e s ,  e v e n  i f  t h e r e  h a d  b e e n  2 Q  
no in cu m b ra n ce  o n  m y  b r o t h e r  J o h n ’s  s a i d  i n t e r e s t . ”  A t  

! what tim e d o  y o u  m e a n  y o u  w o u l d n ’t  g i v e  t h i s ?
A- A t  t h e  t i m e  t h a t  I  b o u g h t  i t  o f  m y  b r o t h e r ,  O c t o b e r  

9th, 1869. W h a t  I  m e a n  i s  t h a t  I  w o u l d  n o t  h a v e - g i v e n  
p o o o  cash fo r  m y  b r o t h e r ’s  i n t e r e s t  i f  i t  h a d  n o  i n c u m b r a n c e s  
|on it, ta k in g  in  c o n s i d e r a t i o n  t h e  c l a i m s  a n d  i n t e r e s t  a c c u m u -  
Uted on th e  p r o p e r t y  w i t h  t h e  t a x e s ,  a l s o  m o t h e r ’s  l i f e  r i g h t  
l'n erest, a n d  a f t e r w a r d s  t h e  a m o u n t  d u e  t h e  h e i r s  u n d e r  m y  
[ father’s w ill.

Q- W h a t  d o  y o u  m e a n  b y  c l a i m s  a n d  m o r t g a g e s  ? 
and P  m e a n  t h e  m o r t g a g e s  o f  O l d e n ,  D u r y e e  a n d  J o h n s o n  
;an t e in t e r e s t  o n  t h e m ,  a n c H  t a x e s  a g a i n s t  t h e  p r o p e r t y .
: eŝ Were ah incumbrances made before father’s death, 
tha *< -Penning, you have said in your cross-examination 
| a. .^e object of foreclosure was to cut off the claims 
« - y  brother J°h n  A. Fenning.” Do you mean to say 
Mr Y°U CVer anY arrnngement or understanding with 

^  uyn to that effect, and if so, please state what it was ? 
Du n  ̂ never had any such arrangement with Mr. Van

30



96 IN CH A N CER Y  O F NEW  JERSEY.

Q. Then please state what you mean when you say that! 
“ the object* of foreclosure was to cut off claims against my I 
brother John A. Fenning ? ”

A. I mean that in my own mind, taking in consideration 1 
the claims ahead of Jo h n ’s interest, that it would not be prob-1 
able that anybody would pay or bid more than Mr. Van I 
Duyn’s claim. Consequently I would reduce most of the! 
claims of record against John. I mean they would be cut off! 
because it wasn’t probable that anybody would bid over the I 
amount due on Mr. Van Duyn’s mortgage. I only thought j 
that in my own mind. I made no arrangement withany-j 
body else. It was an open sheriff’s sale for everybody to bid j 
if they wanted to, on the front steps of the Mansion House. I j 
never heard of the judgment of J. H, Cain & Co. during thej 
foreclosure or up to the time of the sheriff’s sale. I first heard! 
of this judgment at the commencement of this suit, when my j 
brother Frederick II. Fenning, in Brooklyn, wrote to meat! 
Hoboken if I kneW anything of the Cain judgment on record*j 
against John’s interest. I answered him no, I never had.

2 b
Witness being shown Exhibit V, for complainant, says.!

That is in my brother Jo h n ’s; handwriting. At the time I 
went to John  F. Hageman about getting the money from Mi. j 
V an Duyn I  took him this paper, Exhibit V, procured byj 
John for me, and I  left it with Mr. Hageman.  ̂ suP f^ J  
when I  got1 it of John that it had all'the claims against t ej
property.

On re-cross examination saith :

I  must have taken Exhibit V to Mr. HagCmari ab°ut̂  
time when Mr. Hageman received that note from i r; ^ 
Duyn. I mean the note of February 17. 1870. T3 j 
show Mr. Hageman the claims as far as I knew. I a 
Mr. Van Duyn prior to that. I cannot say how long 
Three months before. I saw Mr. Van Duyn more t a ^
I hadn?t seen Mr. Van Duyrn previous to Octo ^
The first thing I did was to secure John s interest. ^  
was at the suggestion of Caleb S. Green. we
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Hageman to  h a v e  t h e  d e e d  p r e p a r e d .  I  k n e w  t h a t  M r .  H a g e -  
man was a  C o m m i s s i o n e r  o f  D e e d s .  I  d o n ’t  k n o w  o f  a n y  o t h e r  
reason. M r . H a g e m a n  h a d  n e v e r  d o n e  a n y  b u s i n e s s  f o r  m e  
before. I h a d  b e e n  a w a y  f r o m  P r i n c e t o n  |  d i d n ’t  k n o w  a n y  
thing o f  th e  l a w y e r s  t h e r e .  I  h a d  n o t  s e e n  M r .  V a n  D u y n  
prior to  th a t . I  d id  n o t  k n o w  t h e n  t h a t  M r .  H a g e m a n  w a s  
Mr. V an  D u y n ’s  l a w y e r .  A s  s o o n  a s  I  g o t  J o h n ’s  i n t e r e s t  I  
tried to  fin d  o u t  a l l  t h e  p a r t i c u l a r s  o f  t h e  c l a i m s  a n d  w h a t  b e s t  
thing to  d o . I  t h i n k  t h a t  I  a s k e d  m y  b r o t h e r  J o h n  i f  h e  t h o u g h t  
that Mr. V a n  D u y n  w o u l d  l e n d  a n o t h e r  $ 1 0 0 0  i f  h e  w a s  m a d e  

¡secure. l i e  s a id  h e  t h o u g h t  h e  w o u l d ,  a n d  I  w e n t  t o  s e e  M r .
Van D u y n  a n d  h e  r e f e r r e d  m e  t o  M r .  H a g e m a n .  I  c a n n o t  

; say h ow  lo n g  a f t e r  t h e  d e l i v e r y  o f  t h e  d e e d  f r o m  J o h n  A .  t o  
me I w en t t o  s e e  M r .  V a n  D u y n .  I t  m u s t  h a v e  b e e n  i n s i d e  

: of four m o n th s .  I c o u l d  n o t  t e l l  e x a c t l y .
Q. W h o  f ir s t  s u g g e s t e d  t h e  f o r e c l o s u r e  o f  t h e  $ 1 0 0 0  

mortgage h e ld  b y  M r . V a n  D u y n  ?
A . I c s u ld  n o t  s a y  r e a l l y ,  b u t  I  t h i n k  M r .  G r e e n ,  o f  T r e n -

ton, th o u g h t  it  w o u l d  b e  t h e  b e s t  p l a n  f o r  m e  t o  h o l d  t h e  
| property at a  l o w e r  r a t e ,  I  s u p p o s e .  M r .  C a l e b  G r e e n  I  m e a n .  I l i a d  2 q  

consulted w ith  h im  o n c e .  I  m e a n  b y  l o w e r  r a t e  t h a t  in  c o n -
sideration o f  t h e  c l a i m s  a h e a d  o f  J o h n ’s  i n t e r e s t  a n d  t h e n  a d -
ding to th a t  a l l  t h a t  J o h n  h a d  p u t  u p o n  i t ,  w o u l d  b e  m u c h  

I more than  t h e  p r o p e r t y  w a s  w o r t h .  I t  w o u l d n ’t  b e  p r o b a b l e  
that th e y  w o u ld  b id  a t  t h e  s a l e  t o  p r o t e c t  t h e i r  c l a i m s .

Q. D o  y o u  k n o w  i f  a n y  o n e  w e n t  t o  V a n  D u y n  a n d  
I asked h im  t o  f o r e c l o s e  t h e  $ 1 0 0 0  m o r t g a g e  ?

A . I  s u g g e s t e d  t h a t  t o  h i m .
Q- W h a t  d id  y o u  s a y  ?

1 A . A s  n e a r  a s  I  c a n  r e m e m b e r  I  t o l d  h i m ,  t h a t  t h e r e  3 0  
I was in terest a n d  t a x e s  a g a i n s t  t h e  p r o p e r t y  w h i c h  h a d  t o  b e  
I Paid, and I w o u ld  l i k e  t o  b o r r o w  $ 1 0 0 0 ,  I  t h i n k ,  o r  m o r e  i n  
I e first p la c e ,  a n d  t h a t  I  w o u l d  s e c u r e  h i m  f o r  t h e  w h o l e ,
I  W aning th e  $ 1 0 0 0 ,  h e  h a d  a d v a n c e d  t o  J o h n ,  a n d  h e  r e f e r r e d  
B | y  ■ ^ a £ e m a n , t o  a r r a n g e  t h e  m a t t e r .  I  w e n t  t o  M r .
I  £e m a n th e n .  I  d o n ’t  k n o w  h o w  s o o n .  A s  n e a r  a s  I  c a n  
■r mCQ ^ er  ̂ s *-a t e d  a l l  t h e  d i f f i c u l t y  o f  t h e  p r o p e r t y  t o  h i m .

W h a t  d o  y o u  m e a n  b y  d i f f i c u l t y  ?
I  H  m e a n  a l l  t h e  i n t e r e s t  a c c u m u l a t e d  o n  t h e  o l d  m o r t -  
I  Ses, ta x e s , t h e  i n c u m b r a n c e s  t h a t  J o h n  p u t  o n  t h e  p l a c e ,
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and there was no insurance. I can’t think of the other ' 
claims. I mean the mortgages and judgments against John, 
and all there was against the place. The first time I saw Mr. 
Hageman, he said he would consult with Mr. Van Duyn, 
The next time I saw him he proposed to secure Mr. Van 
Duyn by putting his claim next to the two original mortgages 
of Johnson and Duryee, which I consented to do.

Q .  Y o u  h a v e  s a i d  t h a t  a f t e r  y o u  w e n t  t o  M r. V a n  Duyn 
h e  r e f e r r e d  y o u  t o  M r .  H a g e r n a n ,  a n d  w h a t  d id  M r. Hageman  

^  s a y  a b o u t  t h e  f o r e c l o s u r e  o f  t h e  $ 1 0 0 0  m o r t g a g e ?
A .  I  d o n ’t  r e m e m b e r  t h e  e x a c t  w o r d s ,  b u t  it w as under-

s t o o d  b e t w e e n  u s  t h a t  M r .  V a n  D u y n ’s  m o r t g a g e  sh ou ld  be 
f o r e c l o s e d ,  b e t w e e n  m e  a n d  M r .  H a g e m a n ,  a n d , a s  I under-
s t a n d ,  M r .  V a n  D u y n  a u t h o r i z e d  M r .  H a g e m a n  to  g o  ahead 
w i t h  i t .

Q .  W a s  t h e  $ 1 0 0 0  m o r t g a g e  f o r e c l o s e d  in  p u rsu a n ce  of 
t h a t  a r r a n g e m e n t  o r  n o t  ?

A .  It was foreclosed for the purpose of obtaining money 
to pay off those original claims, and with my idea of reducing 

2 0  claims against John.
Q .  W h e n  t h e  d e e d  w a s  m a d e  t o  y o u  in  p u r s u a n c e  o f the 

m e m o r a n d u m  m a r k e d  Y ,  e x  p a r t e  c o m p l t , h o w  m u c h  inteiest 
d i d  y o u  p a y  D u r y e e  a n d  o n  t h e  J o h n s o n  m o r t g a g e ?  j

A .  I  p a i d  J o h n s o n  $ 1 7 5 ,  a n d ,  D u r y e e  $ 1 0 0 ,  I think  
p a i d  O l d e n  $ 2 2 4  in  a l l ,  i n t e r e s t  a n d  p r i n c i p a l .

O n  r e - d i r e c t  e x a m i n a t i o n  s a i t h  :

The holders of the Olden, Johnson and Duryee moM
3 °  g a g e s  w e r e  p r e s s i n g  f o r  t h e i r  i n t e r e s t  w h e n  I b o u g h t  th e  P H

p e r t y  o f  J o h n .  M r .  D u r y e e  s p o k e  o f  f o r e c lo s in g ,  an  
5-v • j  a* T h p  ta x e s  wereO l d e n  w a n t e d  h i s  s m a l l  m o r t g a g e  p a i d  o n .
p r e s s i n g .

O n  r e - c r o s s  e x a m i n a t i o n  s a i t h  :

I  t o l d  t h e m  L  w o u l d  r a i s e  t h e  m o n e y  a n d  th e y  wer j 

s a t i s f i e d .
CHAS. I  FENN1NG.



Sworn and subscribed before me \ 
j this 5th day of October, 1883. j

JOHN F. HAGEMAN, Jr.,
M. & E. c. a

The taking of testimony was here adjourned by consent 
f to October 17th, 1883, at ten and a half o’clock at the office 
of J. F. Hageman, Jr.

JOHN F. HAGEMAN, Jr.,
M  . C. C.

Deposition taken at the office of W. J. Gibby in Prince-
ton, New Jersey, on Wednesday, October 17, 1883, in the 
presence of Geo. O. Vanderbilt, Esq., solicitor of complainant, 
and James W. Field, solicitor of George Ward, surviving part-
ner of Josiah H. Cain & Company, one of the defendants ; 
taken by consent of the solicitprs.

Geor ge Wa r d , a witness on the part of the defendant, 
deing duly sworn according to law, on his oath says :

ID

20am one of the defendants in this suit. I am sixty-three 
hears old. I reside at Closter, Bergen County, New Jersey, 
and am a wholesale grocer, at 238 Fulton street, corner of 

ashington street, New York City. I was a member of the 
m of Josiah H. Cain and George Ward. The firm com-

menced business about 1848, and dissolved in March, I think,
71. The firm of Josiah H. Cain and George Ward recovered 

aJu gment against John A. Fenning in the New Jersey Su- 
P eme Court on the fourth day of November, 1868, for six
un red and sixty-one dollars and ninety-nine cents damages 

and costs. s 3 °

in th^NneSSi sh°wn a paper purporting to be a search 
Cjerke ŝ , JerSey SuPreme Court, made by Benjamin F. Lee,

bv êju^ ment therein stated is the judgment mentioned 
yme m my testimony.

theparfof lr\ evidence and marked Exhibit D, y /2, on 
V the defendant, George Ward.
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I am the surviving partner and the owner of that judg-
ment, having bought out Josiah H. Cain’s interest in the judg-
ment together with all stock, book accounts, money in the 
bank and money out, in fact everything, including all judg-
ments recovered by the firm in favor of the firm. I paid him 
for these seven thousand dollars ($7000). No part of the 
judgment recovered against John A. Fenning by Josiah H. 
Cain and George Ward has been paid, but the whole amount 
with interest from November 4, 1S68, is still due and owing.

IO GEORGE WARD.

Sworn and subscribed this 
1883, before me

17th day of October, A. D

W. J. GIBBY,
M. & E. C. C.

Examiners fees paid by James W. Field, Esq., solicitor of 
defendant, George Ward.

20
The further taking of testimony was by consent 
Adjourned to November 10, ̂ fg

“ “ “ 1
|  “ I  24,
“ “ December 1,

JOHN F. HAGEMAN, Jr %
M. & E- E L'

Examination continued at the office of John F. Hageman, 
30 Jr., in Princeton, on December 1st, 1883.

T h o ma s  Crozer , a witness produced on the part of tĥ  
the defendant, George Ward, being duly sworn, on his 
saith:

Final decree offered in evidence and marked Exh 
4, ex parte George Ward, defendant.

Deed from Thomas Crozer to Charles J. Fenning. ̂  ^ e(j 
ed Book 83 of Deeds, page 227, Mercer Clerk s office. 
Exhibit D 5.
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Witness being shown Exhibit D 5, for the defendant, be-
ing a deed from Thomas Crozer, sheriff, to Charles J. Fen- 
ning, says: -■ V'. ■ :

I executed that deed the 7th day of April, 1871. I sold 
the property thereby conveyed, March 31, 1871.

Reads the following condition in Book Exhibit D, 2 : 

In Ch an ce r y  o f  Ne w  Jer s ey .

B e t w e e n

1

CORNELIUS VAN DUYN,
Complainant,

AND

C H A R L E S  J .  F E N N I N G ,
Defendants.

Fi. Fa. for sale of mort-
gaged premises.

20

“The conditions of the sale of the defendant’s property 
Wade the 31st day of March, A. D. 1871, by Thomas Crozer, 
Sheriff of the County of Mercer, by virtue of the above stated 
writ : are as follows to wit :

1st. The highest bidder to be the purchaser and will 
ta required to sign their names, to these conditions acknowl- 
edging the purchase. 30

2d. The purchaser will be required to pay ten per cent, 
the purchase money in cash at the close of the sale.

3d. A deed will be delivered to the purchaser on the 
H  April next, at 11 o’clock A. M. at the Sheriff’s 
kgce m the City of Trenton, at which time the purchaser will 

equired to pay the balance of the purchase money in cash.

Pa ^urc^aser> or purchasers, will be held liable for the 
fecei^ °* purchase money, whether they attend and

Ve a ^ee<d the time and place aforesaid, or not, and in
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case they neglect to attend and receive a deed and pay the 
purchase money at the time and place aforesaid, the property 
will be advertised and sold again, and if it produce a less sum 
than the former bid, interest and expenses, the first purchaser 
will be held liable for the difference.

“ I do hereby acknowledge myself the purchaser of the 
above described property for the sum of one hundred dollars, 
subject to the above conditions, and agree to comply there-

The words at the end of the conditions, “ one hundred 
dollars,” and ” Deed to be made to me or to whom I shall 
direct,” were not written by me. They were written either by 
Mt. Van Duyn or his solicitor, and those premises were sold 

^°by virtue of an execution issued out of the Court of Chancery 
in the suit, the title of which is above set forth namely, Van 
Duyn vs. Fenning.

I have before me my Chancery and Supreme Court Exe 
cution docket as Sheriff of the County of Mercer which 
produce.

Here docket is shown.

On page 8 of this docket I find the record of an executio
in which Cornelius Van Duyn was complainant and C ar 

Fenning, et als. were defendants, returnable February t
A. D. 1871, John F. Hageman, solicitor, by which I wasco

.Lnieresi uicicuu num j au ua i j r  */> - -g
Beside sheriff’s fees. Received this writ Jan

THOS. CROZER,
Sheriff'.'

manded to levy the decree for complainant, 
Decree for B. R. Thomas,

“ “ J. Cruser,
Interest from January 10, 1871* 
Costs taxed at
Interest thereon from January 17»

#118375 
256.67 

1146.42

70.03 
1.10

1871.
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April 7 , 1 8 7 1 .
“Received of Thomas Crozer, sheriff, $ 1 0 0  on the above 

stated Fi. Fa. less $7 1 . 1 3  taxed, costs and sheriff’s costs, $2 6 .8 2 .
“ C. VAN DUYN.”

The Chancery docket at page 8 is offered in evidence and 
marked Exhibit D, 6 , ex parte George Ward, defendant.

Exhibit D. 5 , was the deed executed by me by virtue of 
that writ. 1 0

On cross-examination saith :

I attended the sheriff’s sale in person. I think I was 
there at the time. It was made at a public house, the hotel of 
Runyon Toms in Princeton. The sale was public and open and 
lair for any one to bid who desired. No arrangement was 
made with me that it should be struck off to any one. I do 
not remember how many people were there.

THOMAS CROZER. 20

Sworn and subscribed before me \ 
this ist day of December, 1 8 8 3 . /

JOHN F .  HAGEMAN, J r .,
M. & E. c. a
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he was to testify. I think Mr. Vanderbilt spoke to me about 
his testifying in September last. He was then much worse. 
His disease was of such a nature that he was easily excited. 
We were afraid for him to testify, because his sickness was of 
such a nature that it affected his reasoning power to a certain 
extent. We were afraid that if he testified, it would cause 
him to become agitated and excited, and we were afraid a 
reaction would set in which would.be more fatal in his case. 
Any excitement affected him. I don’t know that I consulted 

* 0  his physician about his testifying. He died October 22d, 1883, 
after an illness of ten months. He was never in a condition
to testify after he was taken seriously sick, July or August,
1883.

Being cross-examined saith :

I can’t say when he was taken to his bed; He was in bed 
all the time after July last. He had consumption, a lingering 
consumption, first thought to be hasty consumption. Before 
July the doctors had pronounced his case one of hasty con 

2 0  sumption.

On re-direct examination saith :

Prior to the time he was taken-seriously sick he was up 
and around some, but neglected his business generally.

HUGH S. VAN DUYN.

A certified copy of the deed of John A.
-1 t nffprpd in evidence and marked bCharles J. Fenning is offered in evidence and

Also a mortgage made by John A. Fenning a

Sworn and subscribed before me 
this 1 st day of December, 1 8 8 3 .

JOHN F. HAGEMAN, Jr.,
M. & E. S  C.

3 , ex parte complainant.

David Hullfish.

Marked Exhibit 4 . ex parte complainant.
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The complainant and defendant here rest with the under-
standing that the complainant may offer more evidence if he 
see fit.

JOHN F. HAGEMAN, J r ,
M & E: C. C.

December 1st, 1883.

I n  C h a n c e r y  o f  N e w  J e r s e y .

1 10
Be t w e e n  - '

CORNELIUS VAN DUYN,
Complainant,  ̂On Bill to Foreclose.

AND ‘

MATTIE C. SHANN, e t  a l s .
Defendants. J

It being represented to the Court that the parties com- 2 0  

painant and defendants have not agreed to print the evidence
in this cause as provided in the 1 ooth rule of this court ; it 
is on this twenty-sixth day of January, A. D. 1 8 8 4 , ordered 
that said evidence be printed at the joint expense of both 
parties.

Respectfully advised.

JOHN T. BIRD, V. C.
THEODORE RUNYON, C.

A true copy,
G. S. DURYEE, Clerk.
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E x h i b i t s  k x  p a r t e  C o m p l a i n a n t .

Exhibit A. Will of-John Penning.
“ B and C. Annuity Bond and Mortgage for $250.
“ D “ E. Bond and Mortgage from John Fenning and 
• > ; :■,/ wife to Anthony Simmons for $500, dated

Jan. 13, 1856. . .
; “ ;F. Assignment of said mortgage to Wm. Simp-

son, dated Apr. 22, 1869.
IO j  fV r a. • G. Assignment of said-mortgage from Simpson 

to Duryee, dated Apr." 22, 1869.
“ H. Assignment of said mortgage from Duryee to

V an I) uy n, dated June 9, 1879.
“ I “ ,1, Bond and Mortgage from John Fenning and 

wife to Abram Johnson for $500, dated Aug. 
1, 1865.

, “ K. Assignment of said mortgage from Johnson
to W arren, dated Dec. 3, 1872. 1

: “ L “ M. Bond and Mortgage from Charles J. Fenning 
20 and wife to C. VanDuyn for $2000, dated

, Apr. 7, 1871.
“ N. Certified copy of Release by Ann H. Fenning.

F. H. Fenning, M. E. Fenning, J. A. Fen-
ning, and M. S. Fenning, to Charles J. Fen

30

u

u

((

O “

R 1

P.

Q.

ning, dated Apr. 5, 1871.
Bond and Mortgage from Charles J. Fenning 

and wife to F. H, Fenning, Trustee, 
$1750, dated Apr. 7, 1871. .

Certified copy of mortgage from J. A. en* 
and wife to C. YanDuyn, for $1000, date
May 26, i o u o . .

S. Bond and Mortgage from J. A. W  J  
wife to C. VanDuyn, for $1000, date May

u
u
((
((

T. Letter of C. VanDuyn to J. F. Hageman, 
dated Feb. 17, 1870.

V. Statements of liens on Fenning Pr0Pe
W. Search of Supreme Court Clerk.
X  Search of County Clerk g
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Exhibit Z. Memorandum of J. F. Hageman, containing the 
payments of the Olden mortgage and Duryee 
and Johnson interest.

“ No. I. Memorandum of J. F.. Hageman of encumbrances 
previous to time of sale. ■

“ “ 2. Letter of VanDuyn to JCF. Hageman, dated 
March if, 1871/ * C7 C-H

“ “ 3. Certified copy of Deed of John A. Fenning and 
wife to Charles J. Fenning.

4. Mortgage from John A. Fenning and wife to 
David Hullfish.

E x h i b i t s  e x  p a r t e  G e o r g e - W a r d , D e f e n d a n t .

Exhibit D i Fi. Fa.,'C. VanDuyn, Complainant, and Charles 
J. Fenning arid others, Defendants.

D 4. Certified copy of Final Decree. C. VanDuyn, 
Corhplainarit, arid Charles J. Fenning and 
others, Defendants,

D 5. Deed of Thos. Crozer, Sheriff, to Charles J. 
Fenning. '
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W ITNESSES.

1 Jo h n  F. S h a n n ,
2 Ch a r l e s  J. F e n n i n g ,
3 John  F. H ag em an ,
4 T h o mas  Cr oz er ,
5 H ug h  S. V a n  D uyn ,

Princeton, page 63
Hoboken, “ Ó4&95
Princeton, 73
Ewing Township 94
Kingston, 103


