rt of Errors and Appeals.

Bet ween

ANNA MARIA VAN DUYN,
Executrix of Cornelius VanDuyn,
de(ﬁas&i,Appellant, ,hBI'ieff(l‘ A Ilant.
and

MATIIE C. SHANN, et als.,

Respondent.

Geo.0. Vanderbilt, Counsel for Appellant.

STATEMENT OF FACTS.

I JdmFeming died December 31st, 1866, seized in fee of
hld fland 60 x 120, corner of Jackson and Witherspoon
[deds Princeton, N. J.,, on which was a dwelling house, a
paH temat house and a shop.  He left a Will and by his

1l devisedall his real property (which was said lot) to his wife
a’li vith remainder in fee to his son John A., and charged
jovth legages amounting to $1750 to his children James,
P George, Teresa and Mary, payable at the death of
jviearwithin one year thereafter. On this real property
LJ6* ree nxtgages at the time of the decease of said John
Da’rR-au6 nufle ky sa” Fenning and wife in 1840 to
Moot B f1” 200>and assigned to Job Olden; one for

bya °li nt*°ny Sinmmons, dated June 13th, 1856, now held
dRe at as assignee; one for $500 to Abram Johnson,



dated Aug. ist, 1865, now held by Robert D Warenas
assignee. His wife and said son John A. were appainted Exe-
cutors by said Will, and resided upon the premises and nan
aged the estate. On May 26, 1868, John A. Fermingthesm
gave a mortgage on his interest in the lot to appelant Cor-
nelius Van Duyn, for $1000. On the same day Jares Paner
& Sons recovered judgment against him far $250.  August 22,

1868, Imlah and Charles Moore recovered judgment against iim
and John Cruser for 813.12. Nov 4, 1868 J. H Gin &

recovered a judgment (now owned by Geo. Ward) against hm
for $669.99. Dec. 2d, 1868 Theodore F. Jomson & Co e

covered ajudgment against him and Benj. R Thonus (arety)

for $504. John A. Fenning becoming financially invdved

and the interest on the mortgages, and taxes being largely in
arrears, on Oct. 9, 1869 he and his wife conveyed his renain

der in fee of the said premises to his brother Chas. J Feming

subject to the mother’s life estate, legacies devised by Liss
father’'s Will, the said three mortgages and taxes. The

object of Charles buying was to try and save the property frs
his mother and the legatees. Dec. 8 1869 (after he had

parted with the property) John A. and wife also gave a nut

gage on the same premises to John Cruser for $1000

The appellant, March 10, 1870, filed a hill in the Gt I
of Chancery to foreclose his mortgage of $1000. (s J1
Fenning, then owner of the fee, John Cruser, mortgagee, Baj. j
R.Thoma.s,judgment creditor (he having paid and had assigned;
to him the said judgment of Theodore F. Jolmson &Co.) vaej
made defendants. James Palmer & Sons, Imlah and (hades I
Moore were not made defendants (supposed to have beenpaid).!
Final decree was made in said cause Jan'y 17, 1871 for canj
plainant, $1183.75 > f°r defendant Thomas, $256.41; axd frl
defendant Cruser, $1146.42. J. W. Cain & Co. were not!
made parties.

The premises were sold March 31, 1871 ; struck dff oj
Cornelius Van Duyn for $100, Deed to be made to Van Duynl
or to whom he may direct. = Deed delivered to (has. X Fen |
ning April 7, 1871, by Thomas Crozier, sheriff.

April 6, 1871, Harriet Ann Fenning, widow; Teresa H. 1
Mary E., Frederick H., James A. Fenning and Mary S hill
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vife, legatees under said Will of John Kenning executed a
deed of Release to said Chas. J. Fenning, releasing the said
prenisss in question from the life right of said widow and
sidlegades of $1750.
Apxil 7, 1871, Chas. J. Fenning and wife executed a
nuxtgge upon same premises to Cornelius Van Duyn to se-
are$ooa  April 7, 1871 Chas J. Fenning and wife executed
tvwo ather nortgages upon same premises to Frederick H.
Faxing, trustee, one to secure the widow Ann Harriet Fen-
rirgher dower, and the other to secure the said legacies of
$1/50t0 said legatees under said John Fenning’s Will, which
Iedbeen released in order that said $2,000 mortgage might
keadvanced over them. January 8 1872, Chas. J. Fen-
rirg ad wife conveyed said premises to John F. Shann.
Anil 17 1872, Shaan and wife conveyed same to Margaret
Wdaff June 5 1872, Margaret Wyckofif and husband
asgal it to Mattie C. Shann, and she now owns it
Guodits Van Duyn on the --——-- day of __ . of 188
flala hill in the Court of Cnancery to foreclose said
nuigge of $500 made by said John Fenning and wife to
Anthoy Simmons, and by said  Simimons assigned to  him,
dosad mortgage of $2000 made by Chas. J. Fenning and
vietohmand among others made J. H. Cain & Co. party
dfadris Geo. Ward, surviving partner of J. H Cain &
(o filed an answer daiming that said judgment was unpaid,
adtha saidjudgment was a lien next after the Simmons and
Jdrsm mortgages of $500; each, and that said judgment had
piaity over said $2000 mortgage of Cornelius Van Duyn be-
arit antedated the same. Cornelius Van Duyn filed an
anehd answer alleging that the consideration of the said
anmorigage was for the said $1000 mortgage given by
JonA Ferming to Cornelius Van Duyn, dated May 26, 1868,
saie and costs of foreclosure ; for the payment of
sidJib Olden mortgage of $200 and interest; for the pay-
®xt ofthe interest on said Simmons and Johnson mortgages,
Al f P* ment. of taxes 5 amounting in all to said $2000!
0 which said sum, $2000, was used for the payment of
s ypm said premises prior to the Cain and Ward judg-
nsa $1000 mortgage never having been cancelled of
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record. And that the failure to make said J W Gin&©
parties under said first forecdosure was an oasigt an
the part of the solicitor forecosing said mortgageand payirg
for a decree in favor of said Van Duyn far the sad Jdmsm
mortgage of $500, and the said mortgage of "2000 andi!
both have priority over said judgment of Cain axd Wad ol
for a decree on his f i000 mortgage with interests axd ais
and for all moneys advanced and paid by said Gudis]
Van Duyn to Chas. J. Fenning to pay liens an said prenises
prior to said judgment of Cain and Ward.

The case was argued upon proofs at the Fdwuay Tm
of 1884 of the Court of Chancery, and the (hancellar anarg
other things decreed : [See passages in parentheses in I
cree].

And from that part of said decree [in Bradets] therg
spondent appeals, to wit: From that part of the fird duoee
in the above stated cause whereby it is ordered and dead
that the complainant is entitled, third, to an accoumt “of dl te
moneys paid for taxes and interest thereon, whether padly
him or Charles J. Fenning or his grantees, and far al naesj
sary repairs and improvements and interest therean pt aj
the property by said Charles J. Fenning or his grantees.

And, further, from that part of said decree as provids!
“that the said complainant is to account for all rents andpdits
of said mortgaged premises received by Charles J Famim
or his grantees since the delivery of the sheriff’'s deed tosiJ
Fenning, to-wit: the seventh day of April, A. D, eighteen
hundred and seventy-one.” i

And, further, from that part of said decree as provided
“that if said accounting results in a balance against the aanl
plainant it must be credited on said complainant’s nortgage!
but if in complainant’s favor he shall have a dxeree i*J
favor for said amount prior to the daim of J W, cain
company, now owned by George Ward.” Jj

And, further, from that partofsmddewee“hdi(r"l
a reference to a special master “to take and state said acco J
$s well on behalf of the complainant as on behalf o t * 1
fendant, George Ward, and to ascertain and report as 9
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aspracticable what is due the complainant on the above basis
aswdl as what is due the defendant, George Ward.”
To the Court of Exrors and Appeals in the last resort in
[l camses.
Geo. O. Vander bilt ,
Solicitor and of Counsel with the Complainant.
Dated June 27th, 1885.

I conceive that there is good cause for appeal in the
[dbove stated cause.
Geo. O. Vander bilt ,
Of Counsel with Complainant.

BRIEF.
The said appeal is based upon the following reasons:

1t The judgment of J. W. Cain & Co. was only a lien
a the tine of the Sheriff’s sale, March 3ist, 1877, on the in-
taedt of Jdn A. Fenning in the premises—and that was
wvath nothing, for there were upon the property, as prior
Tias to his judgment, the following incumbrances, viz :

18p March 10, Olden mortgage, $ 200 00
18 Jue 13, Simmons mortgage, 5°° 00
85 August 1, Johnson mortgage, 500 00
88 Madh 26, Van Duyn mortgage, 1,000 00

88 May 26, Palmer judgment against John A., 256 67
88 May 22 Moore judgment against John A., 813 12
[Exes, aveans of interest on mortgages and cost of

foredosure, 1,000 00
Iegades to John A. Fenning’s children, 1,750 00
$6,019 79

And the above encumbrances were subject to the life
1esde of the widow Ann H. Fenning in the premises.

As to amount of taxes and arrears of interest on mort-
is SmiartoJ W. Cain & Co. judgment, see testimony, pp.
1 7% 71,7278, 98  Exhibits Z and Y, p. 88

As to value of property at time of sheriffs sale, see pp.
[ 729 9% 97.
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The property was encumbered for much nuore #mi
was worth prior to J. W, Cain & Co.’s judgment, which vs
therefore a lien upon nothing,

2d Because J. W. Cain & Co. were not nade paties ip
said first foreclosure through arty design, but sinply by nis-
take and oversight of the complainant’s solicitor. See testi-
mony, pp. 75, 76, 77. 35 lowa p. 157.

3d. Because the $2,000 mortgage of appdlant rqre
sents prior liens on the said premises to the said J W Gin
& Co. s judgment, and by allowing the same to be a priarlim
to said Cain judgment, J. W. Cain & Co. will be no wase df
but stand in the same position they did at the tine of thefist
foreclosure and sheriffs sale.

4th. Because by advancing in good faith and without
knowledge of the judgment of J. W. Cain & Co. an additiod
$1,000, to pay prior liens, and taking a new nuigage o
$2,000, Chas. J, Penning was enabled to save the propaty;
and thereby induced widow and legatees to rdesse ther
rights. J. W. Cain & Co. ought not to be benefited therdy 1o
the predjudice of appellant. It did not change his position
as to the priority of lien on said premises.

5th. Because the $2,000 advanced by respondent was to
pay incumbrances prior to j. W. Cain & Co, judgment, to-wit:
Job Olden mortgage, interest on Sinmmons and Johnson mort-
gages, taxes, appellant’s mortgage of $1,000, interest, costs,
&c. See testimony, pp. 67, 70, 71, 72, 78 o8 Exhibits Z
and Y, p. 8 The respondent is therefore entitled to be
subrogated in lieu of said incumbrances. Lidener v. Parey,
77 Ind., p. 244, also 35 Iowa, p. 157, JONes on Mortgages»
§971.

6th. Because the respondent has never been in posses
sion of said premises, never paid any interest on encumi
brahees, taxes or costs of repairs and improvements, an
never received arty rents, issues and profits, and is therefore
not subject to account in manner and form as the Chancel ar
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pesadbes inhis dearee : Ten Eyck v. Casad, !5Iowa, p 524 ;
Ros v Boardnari, 22 Fiun, 527; Walsh v. Rutgers Fire Ins.
@, gAbb. Py, p 33; White v, Maynard, 54 Vt. 575, 580;
Tdsv. D-—- Sheriff et als, 31st Ind.; Anson v. Anson, 20
Ioap 520

Cmnajudgment creditor, who has not taken out execution
orlevied on the mortgagor s equity ofredemption in the premises,
e fioma nmortgage prior to his judgment, after fore-
doure and sale of the premises Under such prior mortgage ?

]ll’mbal’ﬂd(Worthington v. Welmotj<p Miss. 608) that
leandd not, except where, by fraud and collusion between
fenxigagx and mortgagee, he has been omitted as a party
wilefaedosire of the prior mortgage, and the mortgagee
bagtinthe premises at a very inadequate price, to his detri-
nat

The reason given is that a general judgment creditor
before levy hes 1o specific lien on the equity of redemption,
adoasequently o privity of estate with the mortgagor.

Where a nortgagee buys at an invalid sale of the premises
ecan anly be liable to account where he has actually received
tterads and profits.  Bigler, v. Waller, 14 Wall 297, Ruther-
fodv: Willians 42 Mo. p. 35, Shepard v. Jones L. R. (21 Ch.
DW), Downs v. Hopkins 65 Ala. p. 508

~#h Becase the respondent has only received since
Ri 7.1871, the interest on his § 2,000 mortgage, to wit: §/20
Rrammm The net income as rental from said property
ne 7>1"71>would probably be about $300 per anmum.
ai he acoounts on the basis the Chancellor has decreed, the
300 rertd will take the $120 of interest and $180 of the
Pidpd, and in 14" years, (since April 7, 1871), that will
‘at to 11~ x $180 $2,610, thus wiping out
adnutgage of appellant in toto; the decree goes further,
“nidb N at » a0G0UntinS exhausts the $2,000 then the
al be charged up against the Simmons mortgage of
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$500 (dated in 1856). now held by appellant as asigee
The decree says the accounting shall be against the apdy
lant’s “Mortgages.”

The Chancellor in his opinon uses the following strang]
language, as to the injustice of the judgment of J. W Gin&
Co., being advanced over appellant’s mortgage.

“ The foreclosure was complete as to all encumbrances subsequent to and!
including that $1,000 mortgage except ] W. Cain & Co. In the conviction that
the title acquired under it Was complete against all those subsequent encum-j
brances, the complainant advanced $2,000 on mortgage of the property on con-
dition that the life estate should be extinguished, the charge of the legacies post*!
poned to that mortgage and the money over and above what was due on his
$1,000 mortgage with costs of suit and execution fees paid in discharge or]
reduction of prior encumbrances. And ‘that condition was as before stated inall]
respects fully performed. The question is whether under the circumstances,|
W ard should have the benefit of that release and postponement and payment of
paramount encumbrances. It is.too obvious for remark that it would be contraryj
to the dictates of justice to give him that advantage and it would be surprising!
(O find that any rule of equity (using the term in its technical sense) would prej
vent this court from doing between the parties what justice demands and constrain

it to do injustice.”

And yet by the system of accounting which he presibesj
the judgment of J.W. Cain & Co. is virtually given priority o
appellant’s mortgage under this decree. Where is tg
equity and justice which the Chancellor in his opinion sus
we are entitled to? It results in compelling Van Duyn to
account for rents, issues and profits- when he never was in
possession and never received the same.

8th. The doctrine is well settled that if a mortgagee pr
chases and enters into possession he must account for rats
issues and profits while in possession. It is true the propery
was struck offto Van Duyn at sheriff’s sale, and the deed ves
to be made to him or to whom he might direct, see exhibit 2j
page 102 of testimony, but it was only so struck offasana *
ter of wise precaution, to see if Chas. J. Fenning would cary
out his agreement contained in the following menoran g
made on day of sale by Solicitor Hageman, to wit

Van Duyn is to take a new mortgage on the whole properly for

degree with interest and costs and as much more as will make $2000,
‘he two mortgages of Duryee and Johnson; amounting together $1000.
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1 MSAd mortgages and Job Olden’s mortgage for principal and interest and
Ixes are to be paid out of the surplus ofsaid $2000, after Van Duyn’s claim shall
e satisfied, and the widow and legatees of John Fenning, deceased, are to exe-
atereleases of their interest in said property ; deed from sheriffto be made to
Van Duvn or to whom he may direct.

The real purchaser therefore, was Chas. J. Fenning to
whom the sheriff executed the deed April 7, 1871, and it was
agead he was to be the purchaser on the day of sale. There-
fie & mortgagee he did not purchase and has never held
possessin as mortgagee, and the simple fact that the property
wesstruck offto him as a matter of precaution until the above
nenoranca could be carried out should not be construed so
[atoneke him purchaser under his mortgage and thereby be
ldddown with an iron hand to the doctrine of accounting as
[moxtgagee in possession, therefore we ask that so much of
[the dearee as is appealed from be reversed, and that the mort-
ggs of appellant have priority over judgment of J. W. Cain
1&.

Respectfully submitted,
George O.Vanderbill.

Princeton, N. J., Nov. 21, 1885.
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IN CHANCERY OF NEW JERSEY.

Between
CORNELIUS VAN DUYN, On Foreclosure.
Complt,
and Decree.

MATTIE C SHANN, Def't.

This cause coming on to be heard at the last regiar
term of the Court of Chancery, held at the State House ntte
city of Trenton, in the presence of Geo. 0. Vanderbilt ad
John H. Stewart, of counsel with complain int, and J. W ad
J. K. Field, of counsel with defendant George Ward, and the
pleadings and proofs having been read and the argurents
of the respective counsel having been heard and considered ad
the Court having duly considered the said pleadings, proofs ad
arguments and it appearing to-the Court that the conplainanti
is entitled to the relief sought and prayed for by himinhis
bill of complaint.

It is on this 20th day of June, A. D. eighteen hmdred
and eighty-four, by the Hon. Theodore Runyon, Chancdlary
of'the State of New Jersey, ordered, adjudged and decreed theti
the said Chancellor by virtue of the power and authority dl
this Court doth hereby order, adjudge and decree that e
description of the premises covered by the complainants nurt
gage be corrected so that the depth of the lot covered there y
shall be only one hundred and twenty feet instead of onehun
dred and ninety feet as stated in said mortgage.

And it is further ordered and decreed that the conplain
ant is entitled first to an account of the moneys due
principal and interest on his mortgage of Five hundred oi
lars, bearing date the thirteenth day of June, A. D. eig e j
hundred and fifty six, and which was duly assigned to
according to law.



And it is further ordered and decreed that the defendant
[Robart D Warren is entitled, second, to an account of the
[nass due him for principal and interest on his mortgage of
Fwehundred dollars, bearing date the first day of August, A.
| Deighteen hundred and sixty-five, and which was duly as-
signed to him according to law.

(And it is further ordered and decreed that the com-
pairert is entitled, third, to an account of the moneys due
hmfar principal and interest on his mortgage of One thous-
ad dollars bearing date May twenty-sixth, A. D. eighteen
|hnded and sixty-eigKt, and [of all the moneys paidfor taxes
ladinterest thereon, whether paid by him or Charles J. Fenning
\ahisgrantees, andfor all necessary repairs and improvements
ladinterest thereon put on the property by said Charles J. Fen-
\mngar his grantees'] and of all principal and interest paid by
sad Charles J. Fenning or his grantees on the prior incum-
brass since the sale, and interest thereon).

[And it isfurther ordered and decreed that the complainant
Istoaccawntfor all rents and profits of said mortgagedpremises
|meaved by Charles f. Fenning or his grantees since the delivery
\f tesheriff's deed to said Fenning, to wit, the seventh day of
Yl A D eighteen hundred and seventy-one

[And it isfurther ordered and decreed that if the said ac-
Uamtingresults in a balance against the complainant it must be
aadtalon said complainant's mortgages, but if in complainant's
Yonarhe shall have a decree in his favor for said amount prior
tithedaimof f. j|| Cain & Company now owned by George

a<] with costs, and that the said mortgaged premises be
ddto pay and satisfy said decree.)

And it is further ordered and decreed that the defendant
“earge Ward is entitled, fourth, to an account of the money's

e dmfor principal and interest on his said judgment of six
nred and sixty-nine dollars and ninety-nine cents obtained

*efourth day of November, A. D. eighteen hundred and
sixty-eight.

Fre/” #*8U" er a<ered and decreed that the defendant
ofth"k ~ Arming, trustee, is entitled, fifth, to an account
g f°nes “ue for principal and interest on his mort-

seventeen hundred and fifty dollars, bearing date the
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seventh day of April, A. D. eighteen hundred and sowrty
one.

(And it is further ordered and decreed that all the figj
going matters be referred to Levi T. Hannum, ore of the
special Masters of the Court \to take and state said avarts
as well on behalf of the complainant as on behalf of the dfear
dant George Ward, and to ascertain and report as speadly &
practicable, what is due the complainant on the above bsis s\
well as what is due said defendant George Ward], ad o
report the amounts due the several, other defendants vt
their respective mortgages and judgments and the order ofl
their priority and whether they all embrace the said premises!
and whether the said mortgaged premises should be sddto-
gether or in parcels and if in parcels in what order).

THEODORE RUNYON,
* Chancellor:!

A true copy.

G. S. Duryee, Clerk.
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Between
Cornelius Yan Duyn,
On Bill
Appellant, |
To
and
Foreclose.

Mattie C. Siiann, ef ah.,

Respondents, j

STATEMENT OF FACTS.

liis is n suit for the foreclosure of two certain
roofages, npon property situated in the Borough of
Bnnceton, New Jersey.
0"le mortgage complainant derives his title,
s<oll(vws. on Juhe 13, 1856, one John Fencing and
le, executed a mortgage to Anthony Simmons, for
Te s,tm of five hundred dollars, dh April 22, 1869,
osepli len Eyck, Esq., executor and trustee of An-
;>y Simmons, assigned this mortgage to William
Miopson, on the same day, April 22, 1869, said Wil-
Simpson, assigned this mortgage to Henry B.
e’ and on June 9, 1871, said Duryee assigned
18 'nortgage to Cornelius Yan Duyn, the com-
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On August 1, 1865, John Fenning and wife executed
another mortgage to one Abraham Johnson, on the
same property for $500, and which said mortgage was
on December 3, 1872; by said Johnson, assigned to
Robert D. Warren.

On December 31, 1866, John Fenning, the mortga-
gor died, leaving a will, devising the property covered
by the above mortgages to his wife, Ann Harriet, dur-
ing her life time, and at her decease, to his son, John
A. Fenning, Jr., subject to paying his children, James
A., Frederick H., George, Theresa H. and Mary E
Fenning, certain legacies amounting in the aggregate
to $1,750.00.

On May 26, 1868, John A. Fenning, Jr., executed a
mortgage upon this property to Cornelius Van Duyn,
for the sum of $1,000.

On May 26, 1868, James Palmer and sons, recovered
a judgment against John A: Fenning, in the Mercer
Circuit Court, for the sum of $250.00.

On August 22, 1868, Imlah and Charles Moore, re-
covered a judgment against John A. Fenning, in the
Supreme Court of N. J., for the sum of $813.12.

On November 4, 1868, Josiah H. Cain and George
Ward, partners in trade, under the-firm name of Cain
and: Wfird, recovered a judgment against John A
Fenning, in the Supreme Court of N. J., for the sum
of $669.99, which judgment is now owned by George
Ward, the surviving partner of said firm.

On December 2, 1868, Theodore F, Johnson and
company, recovered a judgment in the Mercer Circuit
Court, against John A. Fenning, and one Benjamin R
Thomas, for the sum of $504.00.

On October 9, 1869, John A. Fenning and wife con-
veyed this property to Charles J. Fenning, subject to
the charges in his father’s will.

On December 8, 1869, John A. Fenning and wife
executed a mortgage upon this property to John Ciu
ser, for the sum of $1,000.00. (It will be obseived
that John A. Fenning, by above conveyance, ha<
parted with the fee before the giving of this moitgage).
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On March 10, 1870, Cornelius Van Duyn, filed a bill
in this Honorable Court, for the foreclosure of a mort-
gage, executed May 26, 1868, by John A. Fenning, to
Yan Duyn, and joined as defendants in said cause
Charles J. Fenning, John Cruser and Benjamin R.
Thomas; a final decree, was made in said cause, Jan-
uary 17,1871, for $1,183.75, amount due complainant
Vau Duyn, and for $256.41, amount due defendant
Thomas, and for $1,146.42, amount due defendant
Cruser. The premises were sold by the Sheriff of
Mercer County, on March 31, 1871, to Charles J. Fen-
ning, for $100, and on April 7, 1871, said Sheriff exe-
cuted a deed to said Charles J. Fenning, for said
premiises.

On April 6, 1871, Harriet Ann Fenning (widow of

John Fenning, deceased), Theresa H,, Mary E.,
Frederick H., James A. Fenning and Mary S., his
wife legatees under said will of John Fenning, de-
ceased, executed a deed of release to Charles J. Fen-
ning of the premises in question releasing said prem-
ises from the dower-right, and the charge of said
legacies of $1,750.00. «
- On April 7,-1871, Charles J. Fenning and Sarah .E ,
his wife, executed a mortgage to Cornelius Yan Duyn,
upon the premises in question, to secure the payment
d'$2,000.00, which mortgage was on April 10; 1871,
ieeirded in book Y. of mortgages, page 195, this is
mortgage number two, in complainant’s, original bill
described. . ¢ [

On April 7, 1871, Charles J. Fenning and wife, exe-
cuted another mortgage upon this .property to Fred-
erick H Fenning, as trustee, to secure the payment to
m | Harriet Fenning, widow of John Fenning de-
ceased of her dower-right, and also the sum of $1,750
ef legacies.

BRIEF

°i James W. & Joseph K. Field, of Counsel with Re-
spondent George Ward.
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FIRST FOIRT.

Defendant, Ward, is only obliged to redeem the
$500 mortgage of complainant firstly described in his
original bill of complaint in this case which was exe-
cuted by John Fenning, deceased, to Anthony Sim-
mons, and dated June 13,1856, and the $1,000 mortgage
dated May 26, 1858.

We do not 'dispute the priority of lien over defend
ant Ward of complainant’s first mortgage of $500, nor
of the mortgage of $500 given by John Fenning and
wife to one Abraham Johnson and dated August 1,
1865. When John Fenning, (the ancestor) died on
December 31, 1866, this property was encumbered by
two mortgages of $500 each,-making a total of $1,000;
by his will he further encumbered and charged this
property with the payment of $1,750 of ilegacies and
then devised the same to his wife Ann Harriet for
life, and the fee to his son John A. Fenning (or as he
is called in said will John Fenning, Junior.)

On May 26, 1868, John A. Fenning further encum-
bered this property bv mortgaging his interest therein
to Cornelius Van Dnyn for the payment of $1,000 and
James Palmer and Sons on May 26, 1868, recovered a
judgment against John A. Fenning in the Mercer
Circuit for thé sum of $250 and on August 22,1868,
Imbih and Charles Moore also recovered a judgment
against John A, Fenning, in the Supreme Court, fr
the sum of $813.12.

So that on November 4, 1868, when defendant Ward
recovered his judgment of $669.99 against John A
Fenning, this property was encumbered with the
widow’s dower-rigilt and mortgages and judgments
amounting to the sum of $3,813.12 of principal mon-
eys. On October 9, 1869, John A. Fenning, the then
owner of the fee, ami his wife conveyed this property

to Charles J. Fenning..
And on March 10. 1870. Cornelius -Van Dnyn (who is
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also the complainant in this cause) filed a bill in this
Honorable Court for the foreclosure of the mortgage of
$1,000, executed to him by John A. Fenning, May 26,
188. He made defendants in that cause Charles J.
Fenning, the then owner of the fee, and John Cruser
and Benjamin it. Thomas, encumbrancers subsequent;
to Ward, the defendant in this present cause. Under
this foreclosure proceeding the premises were sold by
the Sheriff of Mercer county, on March 31, 1871, and
according to an understanding and agreement made
between Yan Duyn, the complainant in that cause,
and Charles J, Fenning, the then owner of the fee,
Fenning was to be allowed to buy, provided he pro-
cured releases from the widow of her right of dower and
fromthe legatees of their legacies, and to pay Yan
Dnyn the costs of that foreclosure. If he did this, Y<pi
Duyn was to loan him an additional $1,000 and take
from said Fenning a mortgage upon this property for
$2,000, Yan Duyn’s object being to advance himself
over the legacies amounting to $1;750, and the
widow’s dower right. That this agreement was faith-
fully carried out to the letter, complainant’s bill and
tho proofs only too well show ; that Yan Duyn consid-
ered this mortgage of $1,000 as paid by the taking of
the subsequent mortgage of $2,000, see Case, page 66,
folios 10—40; page 77, folios 10—40 ; page 78, folio 10.

Charles J. Fenning bought his brother John A.
Fencing’s interest in this property subject to certain
mien ubrances which John had put upon it, among
them being a $1,000 mortgage to Yan Dnyn, the pres-
ent complainant. He wished to save this property jf
possible. (See case, p. 65, folio 30—40 ; p. 79, folio
0 10; p. 80, lines 2—5.) And for this purpose on
March 10, 1870, Cornelius Yan Duyn, the present
c’niplaiuaut foreclosed this $1,000 mortgage in onlor
fo cutoff other claims which John Fenning, Jr., had
put upon his interest. (See.Case, p. 66, folios 10—20;
PR 69, folio 30.

Charles was to be allowed to buy, and Yan. Duyn
wasto advance an additional $1,000 and take from
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Charles a mortgage for $2,000 and satisfy the mort-
gage given by John Fenning Jr., just foreclosed, if he
Charles, would make him, Yan Dnyn, more secure by
extinguishing the legacies and the widow’s right. This
was done. That the Fennings intended to advance
Van Duyn ahead of the widow’s right and the $1,750
of legacies aud released their rights therein for that
purpose, see Case, p. 66, folio 30, p. 67, lines 4to § p.
68, lines 12 to 18, p. 70, lines 24 to 30, p. 71, folio 10,
p. 80, folios 20—25, p. 88, folio 30, p. 89, lines 1to 9,
p- 92, lines 10—30, p. 92, 30—40.

Unless they had done this, he, Van Duyn, would
would not have lent this additional $1,000 to Charles
J. Fenning and taken a new mortgage for $2,000. (See
Case, p. 71, folio 30—40.

For $1,000 ofthis $2,000 went as payment of the
mortgage given by John Fenning, Jr., to him (Van
Duyn). (See Case, p. 92, lines 5 to 11, same page,
folios 10, 20 and 30.)

Van Duyn having thus accomplished his object of
advancing himself over the widow’s dower-right and
the legacies, and making himself, as he supposed,
more secure by the taking of this $2,000 mortgage,
thereby advanced this defendant Ward, over
the widow’s dower and legacies.

The first foreclosure of appellant’s $1,000 mortgage
was complete as to all encumbrances subsequent toand
including that $1,000 mortgage, except the judgment of
J. H. Cain & Co., now owned by Respondent Yard.

As to him it was a nullity and left his rights and
equities entirely uuaffected.

By the sale Fenning as purchaser (he being allowed
by Van Duyn to buy is per aforesaid agreement) ac-
quired the title of all the parties to that suit, and he
holds it subject only to the rights and equities of Re-
spondent Ward who was not a party to that suit.

Now the point under consideration is what are those
rights and equities. They are the right to redeem the

prior encumbrances.
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Hutchinson vs. Swartsweller, 4 Stew., 205.
Parker vs, Child, 10, C. E. Green, 41.

Ibid.

And to an account of the rents and profits.
Also all moneys which the purchaser had paid in
reduction or discharge of prior encumbrances.

McCormick ns Knox, 105, U. S., 122,

Or for interest thereon, oi for taxes or for municipal
assessments.

Atwater vs. West, 1 Stew, 361.
Benedict vs. Gilman, 4 Paige, 58.

Such being the undoubted equitable doctrine the ac-
counting required by the Chancellor’s decree is per-
fectly correct.  No injustice has been done appellant,
aud we can see no possible cause for him to complain,
asheis granted all he asks, so far as his case and
proofs will allow. His mortgage for $1,000 dated May

26,1868, is declared to be a subsisting lien upon this
property as against Ward, and the Chancellor says that
heis entitled to an account of the moneys due him for
principal and interest on this mortgage, and entitled
to all moneys paid for taxes, whether paid by him
or Charles J. Fenuing, or his grantees, and for
id necessary repairs put on the property by
“Penning or his grantees, and of ail principal
~Mind interest paid by Fenning or his grantees on the
“pnor encumbrances since the sale of this property
under the first Van Duyn foreclosure proceedings.’l
What more can lie ask or expect. By this means
lieexact amount of moneys expended, whether by
mn or by Fenning and his grantees for the benefit
? | improvement of this property which Ward is re-
diiiiec to redeem, can be ascertained, and after being
jlewed to increase his mortgage U tins extent. What
16 'us » :Ud in the premises, other thau to require
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and demand from the complainant an account of the
rents and profits and to have them applied to the pay-
ment of those moneys. This Ward is undoubtedly
entitled to.

Parker vs. Child, 10 C. E. Green, 41.
Tan Duyn vs. Shaun, 12 Stew, 6.
Chilver vs. Weston,“ 12 C. E. Green, 435.

And whether Tan Duyn has been in possession of
these premises or not, cannot alter this rule.

Tan Duyn is allowed to increase his mortgage by
any moneys expended on this property by Eenniug or
his grantees for the improvement of this property,
and it certainly is no hardship to require him to ac-
count for all the rents and profits received by said
Penning or his grantees as an offset thereto ; this is
equitable and just and the only wav in which justice
can be done to all concerned.

Therefore, since neither James Palmer & Sons, who
recovered a judgment of $250, May 26, 1868, against
John A. Fenning, nor X & C. Moore, who recovered a
judgment of $813.12, August 22, 1868, against John A
Fenning, have appeared and proved their respective
judgments, defendant Ward is thus advanced over
them.

We therefore respectfully submit that the decree ap-
pealed from should in all respects be affirmed with
costs.

JAS. W. &JOSEPH K. FIELD,
Solicitors for and of Counsel with
Despondent George Ward.



ERSEY.

Bet ween

CORNELIUS VAN DUYN,

Complainant,

AND

ImTIIE C SHANN, et als,
Defendants.

Honorable Theodore Runyon, Chancellor of the State of
Hew jersey. ’

trr H h complaining, show unto your Honor your ora-
fimigmgiys Van Duyn, of the {gwnship ef Famkhin, in the

t/\ . A S O'N. ¢ "'tht on or
Ay ﬂ‘é thirteenth day?® 5flFuné, nelwthlee Syee\ar 1 thou-

sl eght .
aﬁgmﬁﬁpm and. fifty'six’ PP¢ Jghn Fenning. of

k nnceton’ in the county of Mercer, and State

E!mi(ns ofAh eCame and Was Just™ indebted unto Anthony

. doﬁ atll%e same place af9resaid, in the. sum of five
mgmomp ! ' and bdnS so indebted, the said John Fen-

wthinterest © Secure ~ Payment °f the said sum of money,
addlive ©  malce an* execute, under his hand and seal

ddigtion h Simmons a certain bond or

(0]

i lbe persi A Same day and year *ast aforesai
nibe pmeatie ¢ one thousand” dollarse thwiul money oF
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the United States, with a condition thereunder waitten, thet if®
the said John Fenning, his heirs, executors or admnistrators]
should well and truly pay or cause to be paid, unto sad An
thony Simmons, his executors, administrators or asigs, te
just and full sum of five hundred dollars, lawful noney aftej
said, on or before the thirteenth day of June, in the year of
our Lord, one thousand eight hundred and fifty seven, with|
lawful interest for the same from the date hereof withot]
any fraud or other delay, then the said obligation should ke
IO void, otherwise to remain in full force and virtue, as in ad|
by the said bond or obligation and the condition therect]
reference being thereunto had, wilL more fully and at lagg]
appear.

And your orator further shows that the said John Fay
ning, in order to secure the payment of the said sum of ey
above mentioned, together with the interest thereon, exaoted
and delivered unto said Anthony Simmons a certain indrture
of mortgage, bearing date the same day and year first afire-
said, made by the said John Penning and Ann H Faningj
20 his wife, of the first part, to Anthony Simmons of the seood!
part; whereby the said parties of the first part did gat,)
bargain, sell, alien, convey, and confirm unto the said paty!
of'the second part, his heirs and assigns, all that certainld!
of land situate on the corner of Jackson and Witherspoon]
Streets, in the Borough of Princeton aforesaid. Beginningall
the corner of said streets and running thence along the lirg]
of Jackson Street one hundred and ninety feet, thence parallel
with Witherspoon Street sixty feet to land of David Hullfis,]
thence along said Hullfish’s line one hundred and ninety f]

30to Witherspoon Street, thence to the corner of Witherspoon|

and Jackson Streets the place of beginning sixty feet, said ofj
being sixty feet fronting on Witherspoon and one hunte]

and ninety feet deep.
Together Wlth all and singular the tenements, heredltal

ments and appurtenances, reversions, remainders, rents, issu m
and profits thereof: and also all the estate, right, title, tae§j
use, property, possession, claim, and demand whatsoever, J
well in law as in equity, of the said party of the first P 1
therein: to have and to hold the said granted and

40 premises, with the appurtenances, unto the said party o
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ssud part his heirs and assigns to his and to their own
jppruse, benefit and behoof forever : Provided always, that
file sid parties of the first part thereto, their heirs, exe-
ailos ar adninistrators;- should well and truly pay or cause
fioke pid unto said Anthony Simmmons his executors, ad-
nivishaas ar assigns, the said sum of money mentioned in
tecondition of the said bond, with the interest thereon, at
tetine and in the manner mentioned in the said condition,
iacodig to the true intent and meaning thereof, then the
sidindrhire of mortgage and the estate thereby granted, 1
suldeease, determine and be void.

And your orator further shows that after the execution
dlesid indenture of mortgage, the same was in due form
dlavadaowledged by the said John Fenning and Ann H.
Rarirg his wife, before William Lytle, a commissioner ap®
Jurdadto take the acknowledgment and proof of Deeds, and
diyrecarded in the office of the Clerk, in and for the said
[Gixlyof Mercer, in Book I of Mortgages, page 417, on the
farthday of July, in the year one thousand eight hundred
padfiflysix as by the several certificates endorsed on the said
>ithriue of mortgage, more fully appears.

I y°ur orator further shows; that after the execution
sid bod ar writing obligatory and of the said deed of
ﬁ‘ﬂﬂmd‘nﬂ‘l@ge to wit, on the twenty-second day of
A D, eighteen huindred and sixty-nine, one Joseph

I elfdk, executor and trustee under the last will and testa-

o said Anthony Simmons, deceased, by writing under
Pshadand sed, dated on that day assigned said bond and
patgage to_ane William Simpson, and that after the. exe-
phm(fg'dzssignnﬂlt the same was in due form of law 3°
P nowledged by said Joseph Ten Eyck, executor and trustee
P aoresaid, befare Hezekiah Mount, a commissioner ap-

L & ta"e acknowledgments and proofs of deeds, &c.,
Kd a a‘awacs to wit on the twenty-second day of April,
Sml K" -en lnndred and sixty-nine, the said William
L Bn witing under his hand and seal, dated on that
Diyedat® 111 § fjl| k°nd ax® mortgage to one Henry B.
sne”  ifll aer execution of said assignment the
psonVOo 8 “m “aw acknowledged by said William
e’re said Hezekiah Mount, commiissioner as afore-40
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said, and duly recorded in the office of the ek inadfr
the County of Mercer, in Book E. of Assignments of Mit
gages, page 312, &c., on the twenty-fourth day of Deenle;!
A. D., eighteen hundred and seventy, as by the aatificie d
the Clerk of the said county endorsed on the said asignert
of mortgage more fully appears, and to which your aziorfr
greater certainty begs leave to refer if it be necessary sotod)
And that afterwards to wit on the ninth day of Jug A
D., eighteen hundred and seventy-one, the said Hmy
I0Duryee, by writing under his hand and seal, daded anilat
day assigned the said bond and mortgage to yor azkr
Cornelius Van Duyn, and that after the exeation of sid
assignment the same was in due form of law adaowedgd
by said Henry B. Duryee before William C Vadewdsr;a
commiissioner appointed to take acknowledgments and pafs
of deeds, &c., and duly recorded in the office of the Jakin
and for the County of Mercer, in Book E. of Assigments
Mortgages, Page 462, &c, on the tenth day of Jue A Dj
eighteen hundred and seventy-one, as by the catificae dihg
20 Clerk of the said county endorsed on the said asigment d
mortgage more fully appears and to which your aalor i
greater certainty begs leave to refer if it be necessary sotody
And your orator further shows that in the dsoifiod
of said lot of land in your orator’s said mortgage it is thaerd
alleged that the said lot has a depth of one hindred andrirsty!
feet, but upon searching the records your orator is siidieJ
that said alleged depth of said lot of land in said nuigage B8
one hundred and ninety feet is an error, far inthe aign|
deed from David Hullfish to said John Fenning of sadlda
3° land it is therein described as being one lnmndred and twersj
feet in depth, and upon searching the records and investigat* 1
your orator has been unable to find that the said Jdn
ever owned any lands adjoining this said lot of ladd an 1
all other deeds, mortgages and conveyances respeding 1
lot of land speak of it as being one hundred and e
in depth. And your orator is satisfied that the coredt epi
of said lot is one hundred and twenty feet, and yor ~ 1
prays that the said description of said lot ofland inyo” *
tor’s said mortgage may be corrected, and thatt ewo™ * 1
40 hundred and ninety feet, wherever they appear in
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iniiinaf said lot of land in said mortgage, may be stricken
ot andthe wards one hundred ant twenty feet substituted in
larthereofand that the said description may be so reformed,
addoareded so as to read as follows, viz. :—

, Al that certain lot of land situate on the corner of Jack-
snad Witherspoon Streets, in the Borough of Princeton,
CGudyd Mercer, and State of New Jersey. Beginning at
[theconer of said streets and running thence along the line
[fldan Street one hundred and twenty feet. Thence
fmald with Witherspoon Street, sixty feet to land of David '©
Hilfish Thence along said Hullfish’s line one hundred and
[ivatyfeet to Witherspoon Street. Thence to the corner of
Mihagon and Jackson Streets, the place of beginning,
[silyft, said 1ot being sixty feet fronting on Witherspoon,
[adaehindred and twenty feet deep.

And your orator prays this Honorable Court to decree
Thet the said last named description be taken as the true
[adoored description of the lot of land mentioned and de-
[snhadinyour orator’s said mortgage, and that it be adver-
tisdandsdd by this last-named and corrected description. 20

A your orator further shows that on or about the
leverth day of April, in the year one thousand eight hundred
#d sevenly-ane, one Charles J. Fenning, of the City of
Pobden, in the County of Hudson, and State of New Jersey,
Iacneand was justly indebted to your orator Cornelius Van
P uyn inthe sum of two thousand dollars, and being so in-
Bhiedthe said Charles J. Fenning, in order to secure the
®anat of the said sum of money with interest, did make
P-desate under his hand and seal, and deliver unto your
Prior Gandivss Van Duyn, a certain bond or obligation 3°
| 1irE e the same day and year last aforesaid, in the penal
Bjn offorthousand dollars lawful money of the United States,
Kgij 3@ “an thereunder written that if the said Charles J.

i* dihg hisheirs, executors, or administrators, should well and

B PV, ar case to be paid unto your orator Cornelius Van

loft * Xearars:administrators, or assigns, thej ust and full sum

1eir® °UGandollars inoneyear afterdate, with lawful inter-

1 °mpji without any fraud or other delay, then the said

lan/*xn S'o* he v°id, otherwise to remmin in full force
rleéas inand by the said bond or obligation and the 4°
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condition thereof, reference being thereunto had will nme
fully and at large appear.

And your orator further shows- that the said Quadesd
Fenning, in order to secure the payment of the sadsmd
money above mentioned, together with the interest thaam
executed and delivered unto your orator Comelius Van Din
a certain indenture of mortgage, bearing date the smedy
and year first aforesaid, made by the said (hardes J Frirg
and Sarah E. Fenning his wife, of the first part, toyoraa
tor Cornelius Van Duyn, of the second part; wherdyilg
said parties of the first part did grant, bargain, sdl, dien an
vey and confirm unto said party of the second pat, his has|
and assigns, all that certain tract or parcel of land axdpeniss
hereinafter particularly described, situate, lying and berngin
the Borough of Princeton, in the County of Mercer, axdSHe
of New Jersey. Beginning at the southeast comer of Jadkl
son and Witherspoon Streets; Thence running along Jadsm]
Street one hundred and twenty feet to a stone. Thence suih
erly along the line of David Hull fish, deceased, and padld
with Witherspoon Street sixty feet to a stone far a card
Thence easterly along the line of said Hudlfish’s land ad
parallel with Jackson Street one hindred and twenty fet 0
Witherspoon Street aforesaid. Thence along Witherspoon!
Street sixty feet to the place of beginning. Being the smd
property of which John Fenning, Senior, died seized axdnd
his possession at the time of his death; together with dl axd
singular the tenements, hereditaments, and agprtenances!
also all the estate, right, title, interest, use, property, posses 1
3°sion, daim and demand whatsoever, as well in law as in eqity;!

of the said party of the first part therein: to have an
hold the said granted and described premises, with the applVj
tenances, unto the said parties of the second pat, his djj|
and assigns, to his and to their own proper wse bere aj
behoof for ever : provided always, that if the said patyo t I
first part thereto, their heirs, executors, or adninistra
should well and truly pay, or cause to be paid wio J
Cornelius Van Duyn, his executors, administrators, arassg*
the said sum of money mentioned in the conditiono t e %
4° bond, with the interest thereon, at the time and in the na

20
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netioed inthe said condition, according to the true intent
and neaning thereof, then the said indenture of mortgage,
adtle estate thereby granted, should cease, determine, and
Tevad o >

And your orator further shows that after the execution
dttesad indenhure of mortgage, the same was in due form
dlsvadmowledged by the said Charles J. Fenning and
S1zhE Ferming his wife, before J. Harvey Lyons, a Master
JnChancary of the State of Newv Jersey, and duly recorded in
redlice ofthe Aerk in and for said County of Mercer, in io
iBxkY of Mortgages, page 195, on the tenth day of April,
Intteyear ane thousand  eight hundred and  seventy-one, at
[édtododk A. M, as by the several certificates endorsed on
Resiadindenture of mortgage, more fully appears.

And your orator further shows that on or about the first
payof August, A. D. 1865, the said John Fenning and wife
enndad a morigage on the same premises mentioned and
Daoibed in your orator’s said two mortgages, to one
iAxdamJanson, to secure the sum of five hundred dollars
asne dher s, who afterwards, on the third day of De- 20
fanbe; A D. 1872, by writing under his hand and seal,
Bee mthat day and duly acknowledged according to law,

gud the sane to one Robert D. Warren, who claims now
i Ge”°"er and owner of said mortgage, and by virtue
j oo dains to have some lien upon the said premises; but
Iss °:Z°r charSes that the said last-mentioned mortgage
L, xeated and recorded subsequent to your orator’s said

nirtgage, to wit: the mortgage executed by John J.
thaaf*3" WSI Anthony Simmons, and with full notice
him}ﬂtinT Mm Et all uPon said premises is 30
ard ¢ & Si<'bx$St niortSage of your orator, but your
L.e amiSaf* charfes " at the said last-mentioned mort-
yourorat’r'"* a* recor"e<* Prior to second mortgage of
L GaiesrTee'n “esar‘ked, to wit: the mortgage executed
anbare emin” and wife to your orator, and if an in
%x)&« uﬁlll saldpremlses/lspnorto the second

An/]

dyvd  ar °ra°r further shows that on about the seventh

vieeraled # the sa’d Charles J. Fenning and
amortgage on the same premises mentioned 40
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and described in your orator’'s said two mortgages to oe
Frederick H. Penning, Trustee, to secure the sum of seven
teent hundred and fifty dollars, or some other sum, by virtue
of which said mortgage the said Frederick H. Fenning, trustegl
claims to have some lien upon the said premises; but your
orator charges that the said last-mentioned mortgage wes
executed and recorded subsequent to your orator’s said two
mortgages, and with full notice thereof, and if an incumbrance
Nat all upon said premises is subsequent to the said two mort-
gages of your orator.

And your orator further shows that on or aboutthe
eighth day of December, A. D. 1869, the said John A. Fen-
ning and wife executed a mortgage on the premises menj
tioned and described in your orator’s said two mortgages, to
one John Cruser, to secure the sum of one thousand dollars,
or some other sum, and by virtue thereof claims to have sorg
lien upon said premises; but your orator charges that du
claim, lien or interest in said mortgaged premises, by virtue!
of said mortgage was foreclosed in a foreclosure suit in this
Honorable Court, hereinafter more particularly set forth, buj

o

if a lien, is subsequent to your orator’s first mortgage.

And your orator further shows that on or about the
nineteenth day of March, A. D. eighteen hundred and seventy®
two, the said John F. Shann and wife executed a mortgage oj
the same premises mentioned and described in your orator®
said two mortgages, to one Henry D. Johnson, to secure
sum of five hundred dollars, or some other sum, who afterj
wards, on the twenty-first day of July, A. D. eighteen hunl
dred and seventy-three, by writing, under his hand and seal

3° dated on that day and duly acknowledged according toh'J

assigned the same to one Henry B. Duryee, who claims now

to be the holder and owner of said mortgage, and by vir*1
thereof claims to have some lien upon the said premises,
your orator charges that the said last mentioned mO¢”™ j
was executed and recorded subsequent to your orators |
two mortgages and with full notice thereof, and if an mcJ |
brance at all upon said premises, is subsequenttot e «
two mortgages ofyour orator.
And vyour orator further shows that on or a Al
4° thirtieth day of April, A. D. eighteen hundred and seve 1
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two, the said Mattie C. Shann and JohmF. Shann her hus-
band, executed a mortgage on the same premises mentioned
and described in your orator’s said two mortgages, to one
;Henry B. Duryee, to secure the sum of two hundred and fifty
[dollars, or some other sum, by virtue of which said mortgage
thesaid Henry B. Duryee claims to have some lien upon the
said premises; but your orator charges that the said last
mentioned mortgage was executed and recorded subsequent
fo your orator’s said two mortgages and with full notice
thereof, and if an incumbrance at all upon said premises, is
[subsequent to the said two mortgages of your orator.

And your orator further shows that on or about the
twenty-sixth day of May, A. I), eighteen hundred and sixty-
lg t, as your orator has been informed and believes to be
frue, James W. Palmer, James W. Palmer and David W.
j aimer, trading as James Palmer & Sons, recovered a iudg-~
[«against John A. Fenning in the Mercer Countv Circuit
pgftofNew Jersey, for the sum of two hundred and fifty

and twenty 'three cents damages and costs, or some
ersum, by virtue °f which said judgment the said James

1

fcraditT mer’ “ames W - Palmer and David W. Palmer, partners,
Iu gaslames W. Palmer & Sons, claim to have some lien

Iment w '- that said judg-

Icelled 0fSPai ~ Said ~°hn II Fenning, and should be can-
sunnai/eCrd’ and iSn° Hen a™ainst said premises, but if it
Hainedsnhy °Ur °rator charSes ti>e said judgment was ob-
saidmortg®eqUenta0 thC executlon of both of y°ur orator’s
Iwonsaid?" and WIth full n°tice thereof-and ffla Pen at all

<<orSs ggia/T”" 865’ 185$ubsecluent to the lincum brance ofﬂxour

mortgage
Aj o
tWenty~ecrtnrtr a®ratOr further shows that on or about the
sixty-eip-ht N °f August> D - eighteen hundred and

betrue Imi3u *?Ur °rator bas been informed and believes to
Land C, 1\jO °°re anc"Charles Moore, partners, trading.as
j'ingand lohn'r recovered a judgment against John A. Fen-

theState of N the SuPreme Court of Judicature of

thiteen dollar~ a rSey’ f°r the SUm °f eight hundred and
other sum bv v'3? twe’ve cents damages and costs, or some

Ir Ue of which said judgment the said Imlah

20
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Moore and Charles Moore, partners, trading as I and C

Moore, claim to have some lien upon said premises; blit

your orator has been informed and believes to be true that!
said judgment was paid by said John Cruser, and who, by the

payment thereof, claims to have Control of said judgment and

an interest therein, and by virtue thereof a lien upon said

premises. And your orator further shows that the said John

Cruser became deceased on or about

intestate, and that Aaron Cruser, of Princeton, Mercer County,

New Jersey, was duly appointed by the Orphans' Court of
said County as administrator of his estate; but your orator
charges that said judgment was paid, and is fully satisfied and
should be cancelled of record, and is no lien against said
premises; but if it is unpaid, your orator chargesthatthesaidj
judgment was obtained subsequent to the execution of both
your orator’s said mortgages and with full notice thereof, anj
ifa lienatallupon the said premises, is subsequent to the incuin-j
brance of your orator’s said mortgages.

And your orator further shows that on or about thel
fourth day of November, A. D. eighteen hundred and sixty!
eight, as your orator has been -informed and believes 0 j
true, Josiah H. Cain and George Ward, partners, trading?«
J. II. Cain and Company, recovered ajudgment against Jo «
A. Fenning and John Cruser in the Supreme Court of luJ
cature of the State of New Jersey, for the sum of six hun rfll
and sixty-one dollars and ninety-nine cents damages » j
costs, or some other sum, by virtue of which said Ju gn j
the said Josiah H. Cain and George Ward, partners, tra J
as J. H. Cain and Company, claim to have some hen upj
said premises; but your orator charges that said Ju £ ]
was paid, and is fully satisfied and should be cance » ~

record, and is no lien against said premises, bnt1 1~ ]

. paid, your orator charges that the said judgment

tained subsequent to the execution of both your ora ~
mortgages and with full notice thereof, and if a , 1
upon thesaid premises, issubsequentto theincumbran

orator’s said mortgage. about the
And vyour orator further shows that on or sjx”l

second day of December, A..D. eighteen hun re
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eight, as your orator has been informed and believes to be
itrue, Theodore F. Johnson and Francis W. Corwine, partners,
[trading as Theodore F. Johnson and Company, recovered a
judgment against John A. Fenning and Benjamin R. Thomas
in the Mercer County Circuit Court of the State of New
Jersey, for the sum of five hundred and four dollars damages
and costs, or some other sum, by virtue of which said judg-
ment the said Theodore F. Johnson and Francis W. Corwine,
[partners, trading as Theodore F. Johnson and Company, claim
|tohave some lien upon said premises; but your orator has
been informed and believes to be true that said judgment was
paidby said Benjamin R. Thomas, who by virtue of a statute
jin such cases made and provided, and by order of said Mercer
Circuit Court, in pursuance of said statute, claims to have
kontrol of said judgment and an interest therein, and by virtue
thereof a lien upon said premises ; but your orator charges
[that all claim, lien or interest in said mortgaged premises, by
ivitue of said judgment was foreclosed in a foreclosure suit

fin this Honorable Court, hereinafter more particularly set
forth.

But your orator further charges that said judgment was
obtained subsequent to the execution of both your orator’s
sad mortgages and with full notice thereof, and if a lien at all
;upon said premises, is subsequent to the incumbrance of your
orators said mortgages.

Your orator further shows that after executing said first-
Irned mortgage of your orator’s, to wit: on or about the
Mityfist day of December, A. D. eighteen hundred and

IWIf SX J°~n Fenning became deceased, leaving a
1 inwiiting by which he devised all the lands mentioned

[he TUr,O0rr*°r Smor*Tages h*s wife Ann Harriet, during

| and then to his son John Fenning, Jr., subject
1T NeSS children James, Frederick, George,

~ arY F. Fenning, certain legacies as appears
Sra was duly probated before John H. Scudder,

mointhf6° * le bounty of Mercer, on or about January the
I > <D eighteen hundred and sixty-six.

cled°U °rator “urt™er shows that the said John A. Fenning
Insaid Will John Fenning, Jr., on or about the ninth
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day of October, A. D. eighteen hundred and sixty-nine, con-
veyed all his interest in said premises by deed to his brother
Charles J. Fenning, subject to said legacies named in said
W ill, which said deed was duly recorded in the Mercer
County Clerk s Office, in Book of Deeds, Vol. 76 Page
635, &c.
And your orator further shows that on or about the tenth
day of March, A. D. eighteen hundred and seventy, he filed a
bill in this Honorable Court to foreclose a mortgage which
Ib John Fenning and wife had executed to him in their lifetime*
to witon the twenty-sixth day of May, A. D. eighteen hundred
and sixty-eight, upon the said premises hereinbefore men-
tioned, to secure the sum of one thousand dollars, and thathe
made party to said foreclosure suit one John Cruser, who wes
duly served according to law with a subpoena ad respondendum,
because said Cruser claimed to have some lien upon said prem-
ises by virtue of a mortgage executed by John A. Fenning and:
wife to him on said premises, bearing date December the
eighth, A. D. eighteen hundred and sixty-nine, and duly re
20 corded in Mercer County Clerk’s Office February twenty-j
seventh, A. D. eighteen hundred and sixty-nine, in Book™U ;
of Mortgages, Page 268, &c., all of which appears of record in m
said foreclosure suit, to which your orator begs leave to refer,!

if it be necessary so to do.

And your orator further shows that he also made a paty;j
to said foreclosure suit Theodore F. Johnson and Francis Wj
Corwin, partners trading as Theodore F. Johnson and Coffly
pany, who were duly served according to law with a subpoenal
ad respondendum, who claimed to have some lien upon sad

30 premises hereinbefore mentioned by virtue of a judgment d
tained by them in the Mercer Circuit Court, on the scom 1
day of December, A. D., eighteen hundred and sixty-eig t,j
against the said John A. Fenning and one Benjamin R Thomj
as, for the sum of five hundred and four dollars damages an 1
costs, and that said Benjamin R. Thomas was also nadke 1
party to said foreclosure suit and served with a subpoena 1
respondendem because said judgm ent of TheodoreF. 1o ns
and Company had been paid by said Thomas, |[|[ho by vm
of a.statute in such cases made and provided and by or e

L o T S

said Mercer Circuit Court in pursuance of said statute c aim
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[to have control of said judgment and an interest therein ; all
[ofwhich appears by record in said foreclosure suit, to which
[your orator begs leave to refer if it be necessary so to do.

And your orator further shows that other proceedings
were had in said foreclosure suit and that a final decree was
made therein on the seventeenth day ofJanuary A. D., eighteen
hundred and seventy-one, and that the said final decree shows
that there was due the complainant on his said mortgage the
|sum of eleven hundred and eighty-three dollars and seventy-
live cents, and to this defendant Benjanrn R. Thomas on his
isaid judgment the sum of two hundred and fifty-six dollars
and forty-two cents, and to the defendant John Cruser on his
said mortgage the sum of eleven hundred and forty-six dollars
and forty-two cents, and that still other proceedings were had
insaid foreclosure suit and an execution issued under the seal
ofthis honorable court direeted to the Sheriffof the county of
Mercer, commanding him to sell said premises hereinbefore
mentioned, which he did on the thirty-first day of March, A.
D. eighteen hundred and seventy-one, and that the same were

struck off to said Charles J. Fenning for the sum of one hun-
dred dollars.

And further that the said sheriff, Thomas A. Crozer, by
virtue of said foreclosure suit and sale executed a deed for
said premises to said Charles J. Fenning which said deed bears
ate of the seventh day of April, A. D. eighteen hundred and
seventy-one and was duly recorded in the Mercer County

erks Office in Book of Deeds vol. 83, page 227, &c.

j. ncAy°ur orator further shows that by virtue of said
recosure suit and proceedings had therein that the said
terest an® °~ n ~ruser was foreclosed of all claim, lien or in-

stwhich he may have had to said mortgaged premises by
MIrtue of his said mortgage. !

And that the said defendant, Theodore F. Johnson and

son & r ~Aonvine>partners, trading as Theodore F. John-
Ofall omPany and Benjamin R. Thomas were also foreclosed

sad eir Ca'm’ ~en or interest which they may have had to

Hi«. °r~afe*premises by virtue of their said judgment or
assignment thereof
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And your orator further shows that the said Hariet
Ann Fenning, widow of John Fenning, deceased, and his sid
children, Theresa H. Fenning, Mary E. Fenning, Hederick
H. Fenning, James A. Fenning and Mary S., his wife, legatees
under his said will, did, on the sixth day of April, A D
eighteen hundred and seventy-one, execute a deed of rdemse
for all the right, title and interest which they had in theprem
ises hereinbefore mentioned to said Charles J. Feming,
which said deed was duly recorded in the Mercer County

10 Clerk s office, in Book of Deeds, vol. 83, page 230, &

And your orator further shows that George Faming
the only other legatee under said will, became deceased onar

about the day of A. D. eighteen hndred
an(l without issue, having never married.

And your orator further shows that the said premises
were further conveyed by said Charles J. Fenning and vife
to John F. Shaun by deed, dated January eight, A D
eighteen hundred and seventy-two, which said deed was duly
recorded in the Mercer County ClerK’s office, in Book of

20 Deeds, vol. 87, page 216, &c.

And was still further conveyed by the said JAnE
Shann and Mattie E. Shann, his wife, to one Magawet V-
koffby deed bearing date the seventeenth day of Apxil, A D
eighteen hundred and seventy-two, which said deed was dily
recorded in the Mercer County Clerk’s dffice, in Bodkdf
Deeds, vol. 91, page 199, &c., and was again still further conr
veyed by said Margaret Wykofif and William S., her hsband
to said Mattie C. Shdnn by deed bearing date Ihe fifth day of
June, A. D. eighteen hundred and seventy-two, which ded

3o was duly recorded in the Mercer County (erKs dffice in
Book of Deeds, vol. 93, page 320, &c., and that the sid
Mattie C. Shann is now the present owner of said premises
and in possession thereof and that she is intermamied w
one John F. Shann, who is now living,

And your orator further shows that all the saldlnln[n
money mentioned in and secured by the said bond and tfr
gage, with large arrears of interest, still remmins due an
paid to your orator, whereby the said mortgage, and the
tate thereby granted, have become absolute in your aa
and his heirs.
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Andyour orator further shows that the said Mattie C
Sanaxd Jan F. Shann, her husband, Robert D. Warren,
Readridk H Ferming, (trustee), Henry B. Duryee, Theodore

E Jdwem and Francis W. Corwine, partners, trading as

Theodae E Johnson & Co., Benjamin R. Thomas, Aaron
Gus; administrator of John Cruser, deceased, Irnlah Moore
ad(hades Moore, partners, trading as L. & C. Moore, James
W Biner; James W. Palmer and David Palmer, partners,
tradrgas James W, Palmer & Sons, and Josiah H. Cain and
Gag: Ward, partners, trading as J. H. Cain & Company,
sne the exeaution of your orator’s said mortgage, have
posessad and enjoyed, and do still possess and enjoy, the
sadnortgaged premises, and have always received, and still
raeive the rents, issues and profits thereof; and that the said
Jenises are a scanty security for the payment of the said
pindpd and interest money so due to your orator as afore-
sid and that he or some other person or persons, for himhas
freqenily and in a friendly manner applied to the said Mattie
CSmamand Jon F. Shann, her husband, Robert D. Warren,
Rahridk H Ferming (trustee), Henry B. Duryee, Theodore
o Jdwsn and Francis W. Corwine, partners, trading as
Theodare F. Johnson & Co., Benjamin R. Thomas, Aaron
Gasx; administrator of John  Cruser, deceased, Irnlah Moore
arl(hades Moore, partners, trading as L. & C. Moore, James
r dnd,James W. Palmer and David Palmer, pariners,
angasJares W, Palmer & Sons, and Josiah H. Cain and
I AieWard, partners, trading as J. H. Cain & Company, or
dadi " end ax*redues’e* them, or one of them, to pay and
ado” "6 Principal and interest moneys due to your

10

A%

o H* k6S" k°n<* and mortgage, and your orator well 30

e WO “ave complied with such reasonable
Rin S as [n iustice and equity they ought to have done.
Muti’pS * ‘S may it please your Honor, that the said
Wie F amax® Shann, her husband, Robert D.
Theodore H' Fenning (trustee), Henry B. Duryee,
iPaT; '«*“nson an(l Francis W. Corwine, partners, trad-
AmC” * ~eJ°’nson & Co., Benjamin R. Thomas,
Moe a™mM’Strat® r °~J°n Cruser, deceased, Irnlah

Jnsw' p , adles Moore- Partners, trading as L. & C. Moore,
aner, James W. Palmer and David Palmer, part-
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ners, trading as James W. Palmer & Sons, and Josish H Gin
and George Ward, partners, trading as J. H Gain &Gnpay;
confederating with divers persons unknown to yor azor
but whose names, when discovered, he prays may be irsatad
herein, with proper words to charge them as paties dfond
ant hereto, to injure and aggrieve your orator in the preniss,
not only refuse to pay the said principal and interest sodeas
aforesaid, but give out and pretend, that although your aa]
ator s estate in the said mortgaged premises nay have baane
absolute at law, yet that he cannot enter upon ar dgosed
the same to purchasers, and that the same will be shjatio
an equity of redemption. All of which actings and pdaxes
of the said defendants are contrary to equity and gpod an
science, and tend to the manifest injury of your aao: i
tender consideration wheyeof, and forasmmuich as your azoj
has not a complete remedy in the premises at the comen
law, nor can foreclose the equity of redemption of the sid
mortgaged premises, or safely sell the same far the pgnat
and satisfaction of the said principal and interest mneys withyj

20 out the aid of this honorable Court, where mmitas o s
nature are particularly cognizable and relievable. To thead
therefore, that the said defendants may, upon their respedive!
oaths, true, full and perfect answers nuake to all and sigiar
the premiises, as fully as if here repeated and they thereto p
ticularly interrogated and that they, or some of them naybe!
decreed to pay to your orator the said prindpal sim so dd
on the said bond and mortgage and the interest doe ad ol
grow due thereon, with your orator’s costs and dmages nl
this behalf sustained, by a short day, to be-appointed by this!

30 honorable Court: and that in default thereof the said dfendj
ants, and all persons claiming or to daim under them araw!
of them, may be foreclosed of and from all right, title axd
equity of redemption in and to the said mortgaged premisss1
and every part thereof, with the appurtenances, and nay e1
liver unto your orator the possession thereof, and dl e J
demises and numiments of title relating to or concerning 1
same; or that the said mortgaged premises, with the ap |
tenances, may be sold, and that out of the moneys alNI" 1
from such sale your orator may be paid the said principa,
terests and costs.



IN CHANCERY OF NEW JERSEY. ifl

And that your orator may have such further and other
[rdiiefin the premises as the case may require, a«d as shall be
[ageedieto equity and good conscience. May it please your
Hi; the premiises considered, to grant unto your orator a
[wit arwrits of subpoena: issuing out of and under the seal of
this honrdble Court, to be directed to the said Mattie C.
SamanxdJadn F. Shann, her husband, Robert D. Warren,
Radridk H Fenning (trustee), Henry B. Duryee, Theodore
E Jdwsmn and Francis W. Corwine, partners, trading as
Theodue F. Johnson & Co., Benjamin R. Thomas: Aaron IO
:Gusa; administrator of John Cruser, deceased, Imlah Moore
|ad(hades Moore, partners, trading as L. & C. Moore, James
WERine; Jares W. Palmer and David Palmer, partners,
tradngas James W, Palmer & Sons, and Josiah H. Cain and
GuogeWard, partners, trading as J. H. Cain & Company,
thadnand thereby commanding them, on a certain day and
urhra certain penalty, to be and appear before your Honor
inthis honorable Court, then and there to answer the prem-
i, and to stand to, abide by and perform such decree there-
nsstoyour Honor shall seem meet and agreeable to equity 20
adgood consdence.  And your orator will ever pray, &c.

GEO. O. VANDERBILT,
Solicitor of Complainant.

S. M DICKINSON,
Of Counsel with Complainant.
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In Chancery of New Jersey.

Between

CORNELIUS VAN DUYN,

Complainant,

AND

MATTIE C. SHANN, et als,
Defendants, j

The answer of George Ward, surviving partner djosich
H. Cain trading as Josiah H. Cain and Conmpany, ae dofte
defendants to this bill of complaint of Cornelius Van Dsn
complainant.

This defendant now and at all times hereafter saving and
reserving to himself all and all manner of benefit ar adatk
age of exception to the many errors, uncertainties and im
perfections in the said bill contained, for answer thereto ao
so nuich thereof as this defendant is advised it is naleid a7j

IO necessary for him to make answer to answering saith that I
has no knowledge or information sufficient to fom a hdief!
whether said John Fenning of the Borough of Rineetol
in the County of Mercer and State of New Jersey an arabat!
the thirteenth day of June in the year of our Lord anethouj
sand eight hundred and fifty-six became and was justly inddted
unto Anthony Simmons of the same place in the sandf five!
hundred dollars, or any sum or that on the day set fathnl
said bill or on any day in order to secure the payment therecfj
with interest did make and execute under his hand and sed!

20 and deliver unto said Anthony Simmons a certain bond aj
obligation bearing date in the penal sum of ane thasmn j
dollars with a condition thereunder written that if the s |
John Fenning, his heirs, executors or administratars s an j
well and truly pay or cause to be paid unto the said Ant anyi
Simmons his executor, administrator or assigns thejus a 1
full sum of five hundred dollars lawful money aforesaid an 1
before the thirteenth day of June, eighteen lundred axd tyfl
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And this defendant further answering says that he has
|o knowledge or information sufficient to form a belief whether
sadJohn Fenning in order to secure the payment of the said
smof money above mentioned, together with the interest
shaem, executed and delivered to the said Anthony Simmons
Jacatan indenture of mortgage bearing date the same day
land year first aforesaid made by the said John Fenning and
AmH Fenning his wife of the first part to Anthony Sim-
;murs of the second part whereby the said parties of the first
[t did gradt, bargain, sell, alien, convey and confirm unto the
sad Anthony Simmons his heirs and assigns that certain, lot
tract or parcel of land in the said bill of complaint particularly
desaibed, and leaves the complainant to prove the same.

I And this defendant further answering says he has no
: nowledee or information sufficient to form a belief whether
I esadalleged indenture of mortgage was acknowledge by
I esaid John Fenning and Ann H. Fenning his wife before20
I 1iamLytle a commissioner appointed to take the acknowl-
gnent and pio®f °f “eeds and duly recorded in the office
eclerk in and for the said County of Mercer, in Book I,
! atSps on Page 417, on the fourth day of July, in the
arone thousand eight hundred and fifty-six, and leaves the
conplairert to prove the same.

I " [Ilsdefendant furtheranswering saith that he does

IaattoT an " at.”e kas no knowledge or information suffi-
ce sad ail0l 3 Aether after the alleged execution of
dlegddeed™ m °r wnting obligatory and of the said,
sadHx r A enture  mortgage to wit.: on the twenty-
(eloseph T Apnl’ A° D” eighteen hundred and sixty-nine,
[Jtwill and P Eyck>execator and trustee under the alleged
bywiting  1lament of said Anthony Simmons, deceased,
Sidbord d  'S”nd anc*sea”dated on that day, assigned
dirthe exec m°rt"a”e to one William Simpson and that
Ivsindlef@f°r tle Said adeged assignment, the same

1%k execuT” ~ 11 ackaowledged by said Joseph Ten
and trustee as aforesaid, before Hezekiah
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Mount, or that afterwards on the twenty-second day of Auil,
A. D., ecighteen hundred and sixty-nine, the said Wiliam
Simpson by writing under his hand and seal, dated on thet
day, assigned the said bond and mortgage to one Hy B
Duryee. or that after the execution of said alleged assignnert,
the same was acknowledged by said William Simpson befire
said Hezekiah Mount, Commissioner, or was duly recorkd
in the office of the Clerk in and for the County of Murcer, in
Book E of assignments of Mortgages on Page 312 m tre

10 twenty-fourth day of December, A. D., 1870, and leaves the
complainant to prove the same.

And this defendant further answering saith that le
has no knowledge or information sufficient to fam a
belief whether on the ninth day of June, A. D, agten
hundred and seventy-one, the said Henry B Di-
yee by writing under his hand and seal, dated on that chy
assigned the said alleged Bond and Mortgage tothe said com
plainant Cornelius Van Duyn, or that after the execution of
said alleged assignment the same was acknowledged by sad]

20 Henry B. Duryee before William C. Vandewater a conmisj
sioner appointed to take acknowledgment and proofof duedy
&c., or was duly recorded in the office of the Clerk inandfor
the County of Mercer in Book E of Assignments of Mitj
gages on Page 462, on the tenth day of June, A. D, eigten
hundred and seventy-one, and leaves the eomplainant Q|
prove the same.

And this defendant further answering says, he has my
knowledge or information sufficient to form a beliefwhether]
in the-description ofsaid alleged lot ofland in the complainants!

3¢ alleged mortgage it is therein alleged that the said lot hesJ
depth of one hundred and ninety feet, or that said a" ¢
depth of said lot of land in said alleged mortgage ofone unj
dred and ninety feet is an error, or that in the origmal e 1
from David Huffish to said John Fenning of said lot 0 aj|
it is therein described as being one hundred and
in depth, or that the complainant has been unable to n =
the said John Fenning ever owned any lands adjoining 1
said alleged lot of land, or that all other deeds, mor“g"
and conveyances respecting this alleged lot of lan
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hll of complaint described speak of it as being one hundred
adtwenty feet in depth, and he leaves the complainant to
powethe same.

And this defendant further answering says, that he has
mknowledge or information sufficient to form a belief, and
therefore he denies that the correct depth of said lot in said
allezd mortgage described is one hundred and twenty feet.

And this defendant further answering saith, that he has
moknowledge or information sufficient to form a belief, and
[therefare denies that on or about the seventh day of April, in 10
[te year one thousand eight hundred and seventy-one, the
sad Charles J. Fenning became and was indebted unto the
Iad complainant in the sum of two thousand dollars ; that in
adr to secure the payment of said sum of money, with
interest, the said Charles J. Fenning did make and execute
undr his hand and seal and deliver unto the said complainant
acatan bond or obligation bearing date the same day and
yearlastaforesaid in the penal sum oftwo thousand dollars lawful
nmoey of the United States, with a condition thereunder
witten that if the said Charles J. Fenning, his executors, or 20
aministrators should well and truly pay, or cause to be paid,
uto the complainant, his executors, administrators, or
sigs the just and full sum of two thousand dollars in one
mpS~-date, with lawful interest from date, without any
ﬂtor other delay, and leaves the complainant to prove the

L 177 thls defendf'nt further answering says he has no
H i1|£ O,inf? J H | sufficient to form a belief whether
e e et o
parnGeSt * ereon’ executed and delivered tp the corn-
snedavV!fain Indenture of mortgage, bearing date the
Fennin/ H9  ~  aforesaid>made by the said Charles J.
Painanf 111 E' Fennin® his wife, to the said com-
(adesT 1 Said _Cornelius VanDuyn, whereby the said
tagins e 11 JIB/\aEhE— Fenning, his wife, did grant,
painenf CnVey and confirm unto the said com-
pdofland® IS assigns, all that certain lot, tract or

adkaVIM i ~ bdl of comP hint particularly described,
e complainant to prove the same.
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And this defendant further answering saith, that helsI
no knowledge or informmation sufficient to foorm a hdif
whether after the execution of the said alleged indviired|
mortgage the same was in due form of law adwowledged by
the said Charles J. Fenning and Sarah E Feming, hisvif
before J. Harvey Lyons, Esquire, a Master in Chancery dfile]
State of New Jersey, and was duly recorded inthe dlicedj
the Clerk in and for the said County of Mercer, in BodkYd
Mortgages, page 195, on the tenth day of April, inthe yea:

IO one thousand eight hundred and seventy-one, at eight ddak
A. M,, and he leaves the complainant to prove the sme

And this defendant further answering says he has no;
knowledge or information sufficient to forma belief whether
on or about the first day of August, A. D. 1565, the said Jon
Fenning and wife executed a mortgage on the same premises
in said bill of complaint described to. one Abraham Johnson
to secure the sum of five hundred dollars or some other sum
who afterwards, on the third day of December, A. @ [8zly
writing, under his hand and seal, dated on that day and

20 acknowledged according to law, assigned the saimeto one Robertj
D. Warren, who claims now to be the holder thereof, and ke
leaves the complainant to prove the same.

And this defendant further answering says he hes g
knowledge or information sufficient to form a belief whet qj
on or about the seventh day of April A. D. 1871, the sad
Charles J. Fenning and wife executed a mortgage o te
same premises particularly described in $aid bill of conplain
of said complainant to one Frederick H. Fenning, trustee, to
secure the sum of seventeen hundred and fifty dollars o

go some other sum, but leaves the complainant to prove 1

same.
And this defend furtl w Esm k glyé,{Unfhelﬁ;]l
no knowledge or infornmation sufficient to fama 1
whether on or about the eighth day of December, int f
of our Lord eighteen hundred and sixty-nine, the s j
A. Fenning and wife execnted a morigage onthe or  J
mentioned and described in the said bill of conplaint ~ 1
complainant to one John Cruser to seame the sI"edmiad
thousand dollars or some other sum, and therefore
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thet the same is any lien upon said premises in said bill
dfconplaint described.

And this defendant further answering saith, that he has
o knowledge or information sufficient to form a belief
whether on or about the nineteenth day of March A.' D.
[agten hundred and seventy-two, the said John F. Shann
lad vife executed a mortgage on the same premises described
nthe bill of complaint of said complainant unto one Henry
p Johnson to secure the sum of five hundred dollars or
sne other sum, who afterward, on the twenty-first day offO
fuly, A D eighteen hundred and seventy-three, by writing,
[idr his hand and seal, dated on that day and duly
jadnowledged, assigned the same to one Henry B. Duryee,
[Wonow clains to be the owner and holder of said mortgage,
6ndby virtue thereof claims to have some lien upon the said
pramises, and leaves the complainant to prove the same.

And this defendant further answering says, that he has
10 knowledge or information sufficient to form a belief
[whether on or about the thirtieth day of April, in the year
if ar Lord eighteen hundred and seventy-two, the said 2g
Puttie E Shann and John F. Shann, her husband, executed a
portgage upon the same premises described in the said bill
I° conplaint of complainant to one Henry B. Duryee to
jeare the sum of two hundred and fifty dollars or some
11 ersum and leaves the complainant to prove the same.
[ And this defendant further answering saith, that he has
L ,®W e or information sufficient to form a belief
fht” °n °r ak°ut tle twenty-sixth day of May, A. D.
~ e hundred and sixty-eight, James W. Palmer, James

L r rJamesW-" mer anc® David W. Palmer, trading 30
I nws Palmer & Sons, recovered a judgment against John
JerseMI A~ ercer County Circuit Court of New

twenf th' ~ SUn  “wo “un”recl ancl fifty dollars and
Llain® ~ Cents or some other sum, and he leaves the com-

Y ”* toProve the same.
1if know/tfl dekndant fisher answering says, that he has
whether »  °r *orma”on sufficient to form a belief

yar of °n °r about t’le twenty-second day of August, in the
Lord eighteen hundred and sixty-eight Imlah
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Moore and Charles Moore, partners trading as L &C Moore,!
recovered a judgment against John A. Fenning and John!
Cruser in the Supreme Court of Judicature of this State fori
the sum of eight hundred and thirteen dollars and twelvel
cents damages and costs or some other sum, and that he has1
no knowledge or information sufficient to form a belief*
whether said judgment was paid by the said John Cruser orl
whether the said John Cruser by the alleged payment thereof!
claims to have control of said judgment and an interest!

1O'therein, or by virtue thereof a lien upon the said premises,!
and he leaves the complainant to prove the same.

And this defendant further answering saith, that he has!
no knowledge or information sufficient to form a belief!
whether the said John Cruser became deceased on orj
about , intestate, and that!
Aaron Cruser of Princeton, Mercer County, New Jersey, waa
duly appointed by the Orphans’ Court of said county as!
administrator of his estate, or that said judgment was paid!
and is fully satisfied and should be cancelled of record and is!

20 no lien upon said premises, and leaves the complainant t<|
prove the same.

And this defendant further answering admits that ol
or about the fourth day7 of November, in the year of oul
Lord eighteen hundred and sixty-eight, that JosiahH. CaiJ
and this defendant, who were at that time partners inta (9
trading as J. H. Cain & Company, secured a judgment again™
John A. Fenning and John Cruser in the Supreme Court®
Judicature ofthe State of New Jersey for the sum of six
dred and sixty-one dollars and ninety-nine cents damages >®

3° costs, and that the said Josiah H. Cain and this deen 1
trading as J. H. Cain & Company, claim to have sone ®
upon said premises, and this defendant denies that J
judgment was paid and is fully satisfied and shoul ¢& |
celled of record and is no lien against said premises, a 1

defendant also denies that the said judgment was o J
subsequent to the execution of both the said ®or”j."j|
the said complainant and with full notice thereo >a J

is subsequent to the incumbrance of the comp ain
mortgages.
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And this defendant further answering, charges and in-
siss that the said judgment recovered by this defendant and
Josich H Cain, trading as Josiah H. Cain & Company, against
thesaid John A. Fenning, was recovered prior to the execu-
Ition and delivery of the alleged mortgage executed by the
lsaid Charles J. Fenning and Sarah E. Fenning, his wife, to
thecomplainant on the seventh day of April, A. D. eighteen
hided and seventy-one, and that the said complainant at
Jetine of the execution and delivery oF the said mortgage
hed fill knowledge of the said judgment, and that it is a prior 10
incunbrance to said mortgage on said premises.

1 Andthis defendant further answering charges and insists
et the said judgment recovered by this defendant and Josiah
|H. Gain, trading as Josiah H. Cain & Company, against the
IsaidlohnA. Fenning, was recovered prior to the execution
Pn elivery of the alleged mortgage executed by the said
It ares J. Fenning ancj sarah j? Fenning, his wife, to the
|1 rederick H Fenning, trustee, to secure the sum of
feventeen hundred and fifty dollars, as alleged in said bill of
cnpant and that the said Frederick H. Fenning, trustee, at 2G
Lann® * eexecutlOn and delivery of the alleged mortgage

pful knowledge ofthe said judgment and that it was a orior
I n rance to said mortgage upon said premises.

[t  th! 'defendant furtller answering charges and insists
llsizh u 8  Judgment recovered by this defendant and
"covered i J°Sah 8 Cain & Company, was
motar P 1 he executlon delivery of the alfeged
IthesaidVr*!”~ by tbe Said John  Penning and wife to
tearof® + Wm ~ 7~ dghth day of December, in the
(tesaid Th 11 e'ghteen hundred and sixty-nine, and tiiat 3°
layofthe H G’ at t'le t¥me  the execution and deliv-
Jjudmat and™?* mCrtgage’ had knowledge of the said
portgage A A WS E Pror hen on said premises to said

pat the said ddfndant farther answering charges and insists
|$idJsish H  gment recovered by this defendant and the
[flesidJohn A T °tfadlng as  H<Cain & Company, against

| Qland deliv. enn‘ng, was recovered prior to the execu-
'very Of the alleged mortgage executed by the
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said John H. Shann and wife to the said Henry D. Johnson j
on the nineteenth day of March, in the year of our Lord ]
eighteen hundred and seventy-two, and that the said Henry 1
D. Johnson, at the time of the alleged execution and de-j
livery of the alleged mortgage, had full knowledge of the said
judgment and that it was a prior incumbrance to said mortgage
on said premises.

And this defendant further answering charges and insists!
that the said judgment recovered by this defendant and!

10josiah H. Cain, trading as J. H. Cain & Company, against!

20

the said John A. Fenning, was recovered prior to theexecu-j
tion and delivery of the alleged mortgage executed by the!
said Mattie C. Shann and John F. Shann, husband, to the
said Henry B. Duryee on the thirteenth day of April, in the
year of our Lord eighteen hundred and seventy two,and that
the said Henry B. Duryee, at“the time of the execution and
delivery of'the said alleged mortgage had full knowledge ol
the existence of said judgment and that it was a prior incu 1
brance to said mortgage on said premises.

And this defendant further answering charges and irsist!
that the said judgment recovered by this defendant and Josial
H. Cain against the said John A. Fenning is a prior imp
the judgment recovered by the said James W. Palmer, al
W. Palmer and David Palmer, trading as James W. Pane
Sons, and Imlah Moore and Charles Moore against t e
John A. Fenning, and is entitled to priority of paymen

And this defendant further answering saith and h®
charges and insists that the said judgment recovere 1
defendant and Josiah H. Cain, trading as J. H. a
pany, against the said John A. Fenning, was recov J
to the alleged conveyance made by the said Jo . ]
to his said brother Charles J. Fenning on t ~ n* , sxtl
October, in the year of our Lord eighteen hun re
nine, and that the said Charles J. Fenning, at e A
execution and delivery of the alleged convey x”"*
knowledge of the said judgment 1B tf said de
incumbrance on said premises, and tna N s
expressly subject to the lien and incum ra
judgment.
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And this defendant further answering also charges and
insists that the said judgment recovered by this defendant and
Josigh H Cain, trading as J, H. Cain & Company, against the
saidJohn A. Fenning, was recovered prior to the alleged con-
veyance or deed of release, executed by the said John Fenning,
[Hamiet Ann Fenning, widow of the said John Fenning, de-

Iceased, Theresa Fenning, Mary E. Fenning, Frederick M.
mFenning James A. Fenning and Mary S, his wife, to the said
m(hades J. Fenning on the sixth day of April, in the year
meighteen hundred and seventy-one, and that the said Charles 10
m‘ eming at the time of the execution and delivery
mf the alleged conveyance, had full knowledge of the said

[u gment and that it was a prior incumbrance on said prem-
ises, and that he secured said deed expressly subject to the
mimand operation of said judgment upon said lands.

Ittat"nd th'Sdf ehdant farther answering insists and charges

Hr 67? gmentreC® Vered ~  this Defendant and Josiah

iJohn™' Tta m% A J' H' Cain & ComPany> against the said
IM"' ;0 was recovered prior to the alleged convey-

-executed by the said Charles J. Fanning and wife to 20

khtefn hm a "bean” g date °n the eighth da” of

K X m a"d and that the said John F -
[soored said" 1 °fthe said judyment, and that he
kment. exPressly subject to the lien of the said
Fat the df endant answering insists and charges

HGin traH U gme”t recovered by this defendant and Josiah
PdnA Fen® aSf° “ain ~ Company against the said
(nee execn 9 recovered PMor to the alleged convey-

petWvcknff 1199 1 John F Shann to the said Mar-3°
> of the py ' a"dthat the said Margaret Wyckoff at the

fad = knowledge 9 alleged Conveyance
Paubsisting-

1
lip "« thS Sad JudSment and that it was
Andtll 311 a Pr’or incumbrance upon said premises.

Pat teaaidi ed?fendant farther answering chdiges and insists
@gtadingSaTli]ntH 6\[ P, S « defendant ani}1 Josia
IdinAFen po. o 07 0 Cam Company, against the sai

executed ] WS Tecovered prior to the alleged convey-
uted by the said Margaret Wyckoff and William
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S. Wyckofther husband to the said Mattie C. Shann m fre
fith day of June, in the year of our Lord eighteen hided
and seventy-two, and that the said Mattie C. Shamn at te
time of'the execution and delivery of the alleged comeyance
had full knowledge of the existence of the said judgment ad
that it was a prior incumbrance on said premises and that de
secured the said deed expressly subject to the lien ofthe sad
judgment.

And your orator further showeth unto your Honor thet
on or about the first day of February in the year of our Lad
eighteen hundred and seventy-one, this defendant purchased
of the said Josiah H. Cain and the said Josiah H. Can sdd
and conveyed unto this defendant in consideration of the sm
of seven thousand dollars, unto the sad
Josiah H. Cain well and truly paid by this defendant al hs
the said Josiah H. Cain’s right, title and interest inthe partner-
ship property belonging to the said firm of Josiah H Gin&
Company and also all the right, title and interest of the sad
Josiah H. Cain in said judgment recovered by the said Josizh

20 H. Cain and George Ward (this defendant) trading as Josigh
H. Cain & Company, against the said John A. Fenning,
covered on the fourth day of November, in the year of ar
Lord eighteen hundred and sixty-eight, and this defendantis
the sole owner of said judgment by virtue ofa certain deeddfj
assignment of said judgment bearing date the said first daydl
February in the year of our Lord eighteen hundred ad
seventy-one, executed by the said Josiah H. Cain to this &
fendant, by which assignment the said Josiah H. Cain inamj
sideration of the sum of'the sum of seven thousand dollars ag

30 aforesaid to him is paid by this defendant, did assign and st!
over to this defendant, his executors, administrators an I
assigns the said judgment and all moneys due or to beconei
due and the benefit ofall proceedings by execution or other 1
wise had, or to be had or due thereon, and the said Josia j
Cain did also therein constitute this defendant his attomey j
revocable in his name, but to the use of'this defendant O 1
all and every act and thing for the recovery and settng 1
the said debt, damages and costs due on the said judgment J
covered against the said John A. Fenning as he hinsel wj ¢
do, by virtue of which said assignment this defendantis 1
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sdeowrer of said judgment so recovered against the said
Jdn A Fenning by the said Josiah H. Cain and this defend-
at as aforesaid.

Andthis defendant further answering says that he has
imknowledge or information sufficient to form a beliefwhether
ion arabout the second day of December in the year of our
iLod eighteen hundred and sixty eight, Theodore F. Johnson
land Francis W. Corwine, partners, trading as Theodore F.
1Johnson & Company, recovered a judgment against the said
wdn A Fenning and one Benjamin R. Thomas in the Mercer
Couaty Circuit Court of the State of New Jersey, for the sum
Ioffivehundred and four dollars damages and costs, and he
| lso knowledge or information sufficient to form a belief
mvhether said alleged judgment was ever paid by said Benja-
Imin R Thomas, or whether by virtue of a statute in such cases
maceandprovided and by order of'said Mercer Circuit Court in
pasuance of said statute the said Benjamin R. Thomas claims
I o awcontrol of said judgment and an interest therein and
| yvirte thereofa lien upon said premises, or whether all
Ir In°‘interest in said mortgaged premises, by virtue
|. 1 Judgment, was foreclosed in a foreclosure suit brought
| onorable Court; but this defendant leaves the defend-

1 the same’ and he charges and insists that if the
1ov H°dUe F' Jobnson and Francis W. Corwine ever re®
ttet {d ajudgment against the said John A. Fenning
ths a? , O tained subsequent to the judgment recovered by
Pennineto Jos,ah H- Cain against the said John A.

quert v **natS uPon tbe sa‘d premises is subse-
q n'" the hen of this defendant’s said judgment.

10

20

thirty-firsta's df ! " dant further answering admits that on the 30

sxthat thp” a i )ecember>A’ D-eighteen hundred and sixty-

JonA £ J°hn FenninS» Senior, the father of the said
Fenning, became deceased.

SidJoln F S defendan|: further answering admits that the
cevised all thO™ I ~enior’ B a Will in writing by which he
thecomnlainanfandSument!Oned [ the alleged mortgages of
sadJon F ¢~ thIS SUltto Ann Harriet, the wife of the

his son JomHAHF* ~enior’ during her life-time and then to
A Penning, who is named in the will as John
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Fenning, Junior, subject, nevertheless, to paying his childen
James, Frederick, George, Teresa H. and Mary E Feming
certain legacies, and he also admits that said will was diy
probated before John H. Scudder, Surrogate of the County of
Mercer, on or about the ninth day of January, A. D. eighteen
hundred and sixty-six.

And this defendant further answering says he has o
knowledge or information sufficient to form a belief whether
"aid John A. Fenning, called in said will John Feming

IOJunior, on or about the ninth day of October, A. D. eigteen
hundred and sixty-nine, conveyed all his interest in said prem
ises by deed to his brother, Charles J. Fenning, subjectto
said legacies named in. said will.

And this defendant insists that if he did make such a cor
veyance it was made subject to the lien of the said judgnent
recovered by the said Josiah H. Cain and this defendant agairst
the said John A. Fenning.

And this defendant further answering says that he has o
knowledge or information sufficient to form a belief whether
on or about the tenth day of March, in the year of our Lord-
eighteen hundred and seventy, the said Cornelius Van Duyn
the said complainant, filed a bill in this Honorable Court to
foreclose a mortgage which John Fenning and wife had ex-
ecuted to him in their life-time, to wit, on the twenty-sixth
day of May, A. D. eighteen hundred and sixty-eight, upon
the said premises hereinbefore mentioned, to secure the
sum of one thousand dollars, and that he made party to
the said foreclosure suit, one John Cruser, who was diy
served according to law with a subpoena ad respondendum , be-

Ocause said Cruser claimed to have some lien upon said prem
ises by virtue ofa mortgage executed by said John A Fn
ning and wife to him in said premises bearing date Decem e
the eighth, A. D. eighteen hundred and sixty-nine, but this
defendant insists and charges that if it is true as above allege
this defendant was not made a party to said suit, and that as
ajudgment creditor he had at that time a prior subsisting lien
upon said premises.

And this defendant further answering says that he hasn
knowledge or information sufficient to form a belief w e
Theodore F. Johnson and Francis W. Corwine, partners, tr
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inzas Theodore F. Johnson & Company were made parties
tosad suit and were duly served according to law with a
Sthpoara ad respondendum, or that said Benjamin R. Thomas
ws ek also a party to said suit, and served with a like

And this defendant further answering saith that he has no
knowledge or information sufficient to form a belief whether
other proceedings were had in said foreclosure suit or whether
apenal decree Was made therein on the seventeenth day of

January, A. D. eighteen hundred and seventy-one, or whether 10

said penal decree shows that there was due the complainant
on hissaid mortgage the sum of eleven hundred and eighty-
three dollars and seventy-five cents, and to said Benjamin R.
Thomas on his said judgment the sum of two hundred and
fiftysix dollars and forty-two cents, or to the defendant, John
Cruser, on his said alleged mortage the sum of eleven hun-
ldred and forty-six dollars and forty-two cents, or that still
other proceedings were had in said foreclosure suit, and on
execution issued under the seal of this Honorable Court di-
rected to the sheriff of the County of Mercer commanding
him to sell said premises hereinbefore mentioned, or that he
|did scll the same on the thirty-first day of March, A. D.
eighteen hundred and seventy-one, and that the same was
struck off t0 said Charles J. Fenning for the sum of one hun-
dred dollars, or that by virtue of the said foreclosure suit and
sde the said sheriff, Thomas A. Crozer, executed a deed for
saidpremises to said Charles J. Fenning.
And this defendant further answering charges and insists
thet the deed of release executed to the said Charles J, Fen-
Inmg by the said Harriet Ann Fenning widow of John Fen-
mrgdeceased, and by his said children Teresa H. Fenning,
ayH. Fenning, Frederick N. Fenning, James A. Fenning
| adMary S. his wife, legatees under his (said John Fenning)
I sadlast will and testament on the sixth day of April A. D,
I aghteen hnndred and seventy-one operated and had the effect
0 afull release, surrender and discharge of all the right, title
h 'nterest which they had as a life tenant and co-legatees
Ilsaid mortgaged premises unto the said Charles J. Fenningy»
I an that he secured the said land and premises in said Mort-
| §Seof complainant described free, clear and discharged of

20
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and from all claims and demands of the said Harmiet An
Fenning, Theresa H. Fenning, Mary E. Fenning, Fuadridk
N. Fenning, James A. Fenning and Mary S. his wife & lit
tenants, heirs at law and legatees under the said will of Jdn
Fenning, Senior, deceased.

And this defendant also charges and insists that the]
said Charles J. Fenning had full knowledge of the said jude
ments recovered by this defendant and Josiah H. Cainagairst
the said John' A. Fenning and secured the deed of said pp !
'erty expressly subject to the lein and operation of said jude
ment recovered by the said Josiah H. Cain and this defendart

And this defendent further answering admits that thy
said George Fenning the other legatee under said will becane!
deceased, prior to the sixth day of April in the year ofar
Lord eighteen hundred and seventy one without issuehaving
never married.

And this defendant further answering charges and irsists
that by the conveyances excuted by the said Charles J. Fer
cing to John F. Shann on the eighth day »of January A D;:
eighteen hundred and seventy-two, the said mortgaged prem :
ises was likewise conveyed to the said John F. Shann and trej
said John F. Shann received the title to the same ety
freed and discharged of and from all liens of the life estate ofj
Harriet Ann Fenning therein and also free and discharged of
said legacies to the said Theresa H. Fenning, Mary E Fn
ning, Frederick N. Fenning, James A. Fenning, and MaryS 1
»his wife as legatees under the said will of John Feming
Senior, deceased and expressly subject to the lien of the dj
fendants said judgment.

And this defendant also charges and insists that by t ¢
conveyance executed by John F. Shann to the said Margaret j
Wikoff executed on the seventeenth day of April, A !
eighteen hundred and seventy-two, the said mortgaged lad
was likewise conveyed to the said Margaret Wikoff and s e
the said Margaret Wikoff secured the title to the same ertirely
freed and discharged of and from all liens of said legacies t
the said Theresa H. Fenning, Mary E. Fenning, Frederic |
Fenning, James A. Fenning and Mary S. his wife as legat *
under the said wife of John Fenning, Senior, deceased an *

also free and discharged of the life estate of Harriet |
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Peming, but expressly subject to the lien of the said judg-
nat recovered by this defendant and the said Josiah H. Cain
agaret the said John A. Fenning.

And this defendant also charges and insists that by the
caneyance executed by the said Margaret Wikoff and Wil-
liamS Wikoff her husband to the said Mattie C. Shann and
beaing date of the fifth day of June, in the year of our Lord
dghteen hundred and seventy-two, the said mortgaged premi-
sswas likewise conveyed to the said Mattie C. Shann and
dethe said Mattie C. Shann received the title to the samelO
atirdy freed and discharged of and from all liens of said lega-
tastothe said Theresa H. Fenning, Mary E. Fenning, Fred-
aik N Fenning, James A. Fenning, and Mary S. his wife as
ilegetees under the said will of John Fenning, Senior, deceased
adalso freed and discharged of all life estate of said Harriet
jAmFeming, but expressly subject to the lien of the said
Judenert recovered by this defendant and the said Josiah H.
iGinagainst the said John A. Fenning.

And this defendant further says that the said judgment of
sxhundred and sixty-one dollars and ninety-nine cents so as 20
afresaid recovered by this defendant and Josiah H. Cain
Iagairt the said John A. Fenning, together with the interest
theran still remains due and owing to this defendant.

And this defendant denies all unlawful combination and
ofaderacy in said bill charged without that that any other
Natter or thing material for this defendant to make answer ¢
juto andnot herein or hereby well and sufficiently answered,
joonfessed or avoided, traversed or denied is true, to the know-
B o belief of this defendant. All which matters and
I ngs this defendant is ready to aver, maintain and prove as 3°
L B onorable court shall direct, and humbly prays that a
It* e may be made by this honorable court for the sale of
J " ‘ac*and premises in the complainant’s alleged inden-
1hl6° nfr* afe mentioned and set forth in the complainant’s
I ’an ou* the moneys thence arising that this defendant
I y epaidthe full amount of the judgment and the interest
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moneys so due thereon as aforesaid, with all reasonable ass

and charges in this behalf sustained.
JAMES W. and JOSEPH K. FIELD,
Solicitors for defendant.
GEORGE WARD,
JAMES W. FIELD,
of counsel.

New Jersey SS. George Ward, the above named defend

ant, being duly sworn on his oath saith that the matters axd

° things set forth in the above answer, so far as relate to hs

own acts, are true, and so far as they relate to theadtsd
others, he believes them to be true.

Taken, sworn and subscribed at Jersey City, Hdson

County, New Jersey, before me this 20th day of Novenber,

A. D. 1882,
GEORGE W. CASSEDY,

Master in Chancey of New Jerscy.
GEORGE WARD.
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In Chancery of New Jersey.

1

[CORNELIUS VAN DUYN,
Complainant, 1

AND

10
MATTIE C. SHANN, et als,

Defendants.

D the Honorable Theodore Runyon, Chancellor of the State of
New jersey.

The amended bill of complaint of Cornelius Van Duyn,
dfthe Township of Franklin, in the County of Somerset, and
Sate of New Jersey, humbly shows, that heretofore he filed his
tll ofcomplaint in this court against one Mattie C. Shann, of 2Q
the Borough of Princeton, in the County of Mercer, and State
aforesaid praying amongst other things, for a sale of certain
premises mortgaged by one Charles J. Fenning to your ora-
ta; but now owned by said Mattie C. Shann as in said bill is
paticularly set forth.

And your orator further shows that Josiah H. Cain and
Gage Ward, partners, trading as J. H. Cain & Company,
wvaealso made defendants in said bill of complaint to which
e said George Ward, as surviving partner of'the firm of
Si J. H Cain & Company answered, and other proceedings ~0
Wehad as by the same proceedings now in this court will
Pher.  And by an order made in this cause on the thirtieth
I y° April, A. D. eighteen hundred and eighty-three, on

dionof George O. Vanderbilt, the complainant was granted
ae* annex his bill as he shall be advised,

his ~°Lf oraor now shows by way of amendment to
L 3°rsa® bd of complaint, that John Fenning was at one

Itos] ?7°Wher ~ said mortgaged premises, as set forth
ill of complaint, and executed during his life-time on
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said premises two mortgages, one to Anthony Simors &r
the sum of five hundred dollars and one to Abram Jdrsm
for the sum of five hundred dollars as set forth in said bl of
complaint; that afterwards he became deceased, leavings
will in writing by which he devised to his wife, Ann Hamiet;
all his lands, tenements, hereditaments and real estate whetsod
ever and wheresoever, to have and to hold the sane toher
sole and separate use, benefit and behoof during her life ting
and then to his son John Fenning, Jr., in fee, subject, reve-

tOtheless, to his paying his brother James two hundred and fiffy
dollars; Frederick three hundred dollars; George four hun
dred dollars, and his sisters Teresa Harriet and Mary iz
beth each four hundred dollars, being a total of severtean
hundred and fifty dollars of legacies.

And you orator further shows by way of amendment ©
his aforesaid bill of complaint that the only real estate fhet
the said John Fenning owned at the time of his deccase ws
the said lands mentioned and set forth in said bill of comptaint
which was then worth about four thousand dollars and thet

2°the same was then encumbered by the said two mortgages o
five hundred dollars each above referred to, no part oftte
principal thereof having been paid.

And your orator further shows by way of amendment to
his aforesaid bill of complaint, that John A. Fenning, who &
called in his father’s will John Fenning, Jr., remainder nan
and residuary legatee under said will of his father, John Fn
ning, deceased, during the life-time of his mother, to wit, m
the twenty-sixth day of May, A. D. eighteen hundred a
sixty-eight, executed to your orator a mortgage upon t §

3° lands mentioned in said bill of complaint to secure the sum
one thousand dollars. But that said mortgage was anlya
lien upon said lands as to the interest of John A. Feming
called in said will John Fenning, Jr. A

And your orator further shows byway ofamendmen *
his aforesaid bill of complaint, that John A. Fenning (w *
is his true and correct name), called in said will Jo n
ning, Jr., on or about the ninth day of October, A. D.eig
hundred and sixty-nine, conveyed all his interes ,n
premises by deed to his brother, Charles J. Fenning,
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Itothe legacies named in said will and the mortgages hereto-
fenentioned as set forth in said bill of complaint.

Andyour orator further shows by way of amendment to
|hisaforesaid bill of complaint that during the fore part of the
year A D eighteen hundred and seventy, he handed his said
nutgaeeto one John F. Hageman, a counsellor of this court;
withinstructions to foreclose the same for him ; that the said
JdnE Hageman filed in this Honorable Court on the tenth
dyofMarch, A. D. eighteen hundred and seventy, a bill of
iconplairt for your orator to foreclose his said mortgage bear-
rpcite of May twenty-sixth, A. D. eighteen hundred and
Isixtyeigt, and that he made parties to the said foreclosure
Iait, Chardes J. Fenning, the owner of John Fenning, Jr.’s in-
taet in said mortgaged premises, and also John Cruser, to
mhomsaid John A. Fenning, called in said will John Fenning,
Lk, had also on the eighth day of December, A. D. eighteen
[indred and sixty-eight, executed another mortgage on said
lands mentioned and described in your orator’s said bill of
loonplairt, and further that he also made a party to said fore-

daure proceedings, one Benjamin R. Thomas, who was the 20

[oaner ofajudgment drained by Theodore F. Johnson and
mHaos W. Corvvine, partners, trading as Theodore F. John-
son & Company, on the second day of December, A. D.
Figteen hundred and  sixty-eight against the said John A.
mtmingand Benjamin R. Thomas, that said Thomas paid
madjudgment and by virtue of the statute in such case made
lad provided and by order of the Mercer Circuit Court in
musace of said statute, claimed to own and have control of

midjudgrrent.

I y°ur orator shows by way of amendment to his 3°

roresaid bill of complaint, that Josiah H. Cain and George
I ad partners, trading as J. H. Cain & Company, on the
Jtaxthday of November, A. D. eighteen and sixty-eight, ob-
ajudgment against said John A. Fenning (called in

r*“ w John Fenning, Jr.), and that by some mistake or er-
I ranthe part °f the solicjtor (¥ the complainant, who
{E"e‘ﬁ‘ehﬁlo Foreclose complainant’s said mortgage of one
w’Uficidollars on the tenth day of March, A. D. eighteen
and seventy, as aforesaid, the said Josiah H. Cain

MW,J «wySW

*1Jb®

b



38 IN CHANCERY OF NEW JERSEY.

and George Ward, partners, trading as J. H. Cain &Conpary!
were not made parties to said foreclosure proceedings.

And your orator further shows by way of amendnent to
his aforesaid bill of complaint, that other proceedings vac]
had in said foreclosure suit, and that a final decree was nak
therein on the seventeenth day of January, A. D dgten
hundred and seventy-one, and that the said final decree dowg
that there was then due the complainant on his said nurtgpg!
the sum of one thousand one hundred and eighty-three doll

iolars and seventy-five cents, and to the defendant, Bagjamin R
Thomas, on his said judgment, the sum of two hundred ag
fifty-six dollars and forty two cents, and to the dfondat
John Cruser, on his said mortgage, the sum of one thosad
one hundred and forty-six dollars and forty-two certs, anl
that still other proceedings were had in said foreclosure sia
and an execution issued under the seal of this Hroebe
Court, directed to the sheriff of the County of Mercer, cm
manding him to sell said premises hereinbefore natiaed
which, after duly advertising the same according to law hi

20 did, on the thirty-first day of March, A. D. eighteen hnl
dred and seventy-one, and that the “me were struck antl
said Charles J. Fenning for the sum of one hundred dollars. 1

And further, that the said sheriff, Thomas A. Guzr,bi
virtue of said foreclosure suit and sale executed a deedfol
said premises to said Charles J. Fenning which said ded
bears date of the seventh day of April, A. D. eighteen hul
dred and seventy-one, and was duly recorded in the Muca
County Clerk’s office in Book of Deeds, vol. s, page 227, 1

And your orator further shows by way of amendment

30 his aforesaid bill of complaint, that he only sold by vitteM
said foreclosure proceedings the interest of said John < &
ning (called in said will John Fenning, Jr.), in said Preni
mentioned and described in said mortgage, and which ea I
wards sold to his brother, Charles J. Fenning, and jl
said mortgaged premises were sold subject to saidtwo |
gages of five hundred dollars each, and the life estatet 1
of'the said Ann Harriet, widow of said John Fenning»"
ceased, under his said will, and the said seventeen u *
and fifty dollars oflegacies to be paid under said wi y
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JnA Penning (called in said will John Fenning, Jr.), at the
dethofhis mother, said Ann Harriet, and which by said will
[veenmace chargeable on said premises, none of the persons
naving Said last named liens on said premises having been
nacbparties to said foreclosure suit.

Andyour orator further shows by way of amendment to
thisaforesaid bill of complaint, that previous to said sale he
[atered into an agreement with the said Charles J. Fenning,
[tethen owner of said John A. Fenning’s (called in said will
JdnFenning, Jr.) interest in said premises, that if he the said O
(ades J. Fenning should buy said premises at said public
Bleunder said foreclosure proceedings, and then would pro-
arereleases of the respective interests of his mother, Ann
Hariet Fenning and his brothers James and Frederick Fen-
ningGearge being then deceased), and his sister Teresa Harriet
adMuy Elizabeth Fenning in said premises and also pay
[jar orator’s costs therein he, said complainant, would ad-
vaehimone thousand dollars in addition to his said mort-
gace of one thousand dollars, provided he would execute to
lyar conplainant a mortgage of two thousand dollars on said 20
preniss, subject to said two mortgages of five hundred dol-
laseach, but the said two thousand dollar mortgage should
pa lienahead of said widow, Ann Harriet’s life estate in said
popaty and ofthe legacies of his said brothers and sisters
Inder said will of said John Fenning, deceased, and which by
laidwil were made chargeable on said premises.

m AxdyPyr orator further shows by way of amendment to
1'svhoresaid bill of complaint, that the said Ann Harriet
peming, widow of said John Fenning, deceased, and his
Pad childen, Teresa H. Fenning, Mary E. Fenning, Fred-3°
| ickH Fenning, James A. Fenning and Mary S., his wife,
legatees under said will as aforesaid, did, on the day and year

| ed*hsaid bill of complaint and as therein stated, execute

i\ edofrelease for all their right, title and interest which
mC? "ad  the said premises to said Charles J. Fenning,

j k Wsduly recorded as stated in said bill of complaint.

I n your orator further shows by way of amendment to
1J a°resaid bill °f compia}nt tllat said Charles J. Fenning
Iaﬂw[é% executed to him the said mortgage of two
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thousand dollars on said premises as set forth in his saidbill I
of complaint, of which one thousand dollars was i lien off
said mortgage of one thousand dollars, bearing date the
twenty-sixth day of May, A. D. eighteen hundred and sixty]
eight and which he had just foreclosed, and the other ax]
thousand was for money advanced to him pursuant to sad]
agreement
And your orator further shows by way of amendnent to
his aforesaid bill of complaint that the said Ann Harriet Fony
ioning, yddow, as aforesaid, and the said legatees as aftresad 1
were induced by said Charles J. Fenning to execute the el
lease as aforesaid to him, and for so doing and in lieu oftheirj
said interests and legacies chargeable on said premises udkr
said will the said Charles J. Fenning and wifc executed a
mortgage on said premises to Frederick H. Fenning (tnstee)
for the same amount and of the same date as set forth insid
bill of complaint, in trust, nevertheless, to be applied tq fre
payment of the several legacies given in the will of said Jdtfj
Fenning, deceased, to his children named in his said last will
20 and made chargeable on his real estate with lawful interest fr
the same to be paid annually, and also in trust to be gylied
to the use and benefit of the said Ann Harriet Feming
yearly, during her natural life, and if the interest should berfl
arrear for six months the principal to be due, without aja
fraud or other delay.
And your orator further shows by way of amendment tg
his aforesaid bill of complaint that at the time of filing H
said bill of complaint for the foreclosure of his said nortgage
of one thousand dollars, bearing date the twenty-sixth dayoj
30 May, A. D.* eighteen hundred and sixty-eight—to witonthj
tenth day of March, A. D., eighteen hundred and severty, J
did not actually know nor did his solicitor in said suit know
of the existence of said judgment of said Josiah H. cain a1
George Ward, partners trading as J. H. Cain and Conpeny!
and therefore did not make them or either of them a Par*/J]|
said suit—and that it was entirely through oversight af" 1
by design that your orator and his solicitor neglecte tom
the said Josiah H. Cain and George Ward, partners «. mg*
J. H. Cain and Company, defendant? to said suit as ho e 1

said judgment.
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And your orator further shows by way of amendment to
sadbill, that his said mortgage of one thousand dollars, al-
though foreclosed, was never cancelled of record in the Mer-
ar County Clerk’s Office.

And your orator further shows that the said John Fen-
nings widow, Ann Harriet, and all of his said children (except
Guage, who died without issue) are still living.

And your orator further shows by way of amendment to
his aforesaid bill of complaint, that before he filed said bill of
conplairt, he procured searches on said premises, and that
sidsearches disclosed the existence on the record uncancelled
d'theaforesaid judgments of said James W. Palmer, James
WPalner and David W. Palmer, partners trading as James
W Palmer & Sons, and of said Theodore F. Johnsoh and
iFrancis W. Corwin, partners trading as Theodore F. Johnson
&b, and of Imlah Moore and Charles Moore, partners
tadngas I. & C. Moore ; and of the said Josiah H. Cain and
Goage Ward, partners trading J. H. Cain & Co., all of which
judgments were obtained against said John A. Fenning, for
theamounts and at the several times set forth in said bill of
conplaint, and that your orator believed that the amount of20
[encunbrances prior to and also on the interest of said John
, Fenning in said premises prior to any of said judgments
| aexceeded the value of his interest therein, and that there-
firethe said judgments had been,in some way unknown to your
|oratoi, satisfied, or all hope of collecting the same out of the
jnterest of said John A. Fenning in said premises, abandoned,
I wnevertheless for the purpose of clearing the title of said
premises of what appeared by the records to be liens thereon,
F °nsome Merest therein your orator made all of said judg-
P?nt creditors parties defendant to his said bill of complaint. 3°
K. -ndyour orator further shows by way of amendment, as
| aesaid, that he belieived the judgment, of said J. H. Cain &

satisfied and paid, until after service of the
M - a* said cause on them, when they acknowledged
a°d asserted that their judgment was still un-

I £ ’7°||jj| Sreat surprise of your orator,
doe  "°Ur Ora’or Further shpws by way of amendment as
wocl" » at sa” J- gif Cain & Co., through George Ward,
ains the surviving partner of said firm and the
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present owner of said judgment, filed an answer to said bill of 1
complaint setting up that his said judgment was a lien on the 1
premises prior to your orator’s said two thousand dollar not* 1
gage, to the great surprise of your orator.

And your orator expressly charges that said judgment if
a lien at all on said premises is only a lien on the interest!
which said John A. Fenning had in said premises at the tinej
of the recovery of defendant’s said judgment against him; and
further expressly charges and insists that not only was &

iofendant’s said judgment subject to the lien of the said two!

20

mortgages of five hundred dollars each and the interest ac-1
crued thereon ; and of the said one thousand dollar nortgage |
of your orator, with the interest accrued thereon ; and of the!
said seventeen hundred and fifty dollar mortgage, given &
aforesaid in lieu of and to secure the life estate of said Am
Harriet in said premises and the several legacies given by said!
John Fenning deceased to his said several children and ex
pressly charged by his will on said lands, with the interestac-j
crued thereon, but is also subject to the lien of your orators
other one thousand dollars now secured together with you
orator’s prior one thousand dollars by your orator s said nor
gage for two thousand dollars taken as aforesaid by your orator
on said premises under the mistaken belief, induced by sai |
solicitor Hageman’s mistake or inadvertence, that said twol
thousand dollar mortgage would be and become after his afore 1
said foreclosure of your orator’s one thousand dollar mortgagh
a lien on said premises second only to said two mortgages j
five hundred dollars each. )
And your orator further shows, that said one +hoiisa 1
dollars, advanced and paid as aforesaid to said CharlesJ. "~ 1
ning, was so advanced and paid upon and only upont ¢ *
and understanding- of your orator, induced by the action
advice of said solicitor Hageman, and his supposed
regular proceedings in his said foreclosure of your o”
said one thousand dollar mortgage, that your orator s
thousand dollars so advanced was and would be toget
the other one thousand dollars then already due “|jeil
orator on his mortgage so foreclosed by said Hagema” ereon
on said premises second only to said, two mortgage

for five hundred dollars each.



IN CHANCERY OF NEW JERSEY. 43

And your orator further shows that, if by reason of said
Hagenan’s mistake and oversight in not making said Cain
and Ward, parties defendant to your orator’s first foreclosure,
thesaid Cain and Ward have, by the strict rules of law, ob-
taned a lien on said premises prior to your orator’s one thou-
sad dollars, so advanced to said Charles J. Fenning and in-
corporated in and secured by his said two thousand dollar
nortgage to your orator, then your orator further charges and
irsists that said lien is, as to your orator’s right and priority,

inthe premises, an unjust and inequitable advantage and pri- i

aity over your orator’s claim on said premises, and that your
orator is, by the practice and rules of this Honorable Court,
etifed to and your orator hereby prays for relief in the prem-
issonaccount of said mistake and that said Ward may be
dooreed to hold said judgment subordinate to the claim and
lienof your orator’s said two thousand dollar mortgage on
said premises.

And your orator further shows that, owing to the afore-
sidmistake of his said solicitor Hageman in his said fore
closuresuitand the subsequent proceedings therein, in omitting
sid Cain and Ward as parties to said suit, by oversight, the
interest and estate of your orator, in said premises, is subject
Iinequity only to the right and equity of the said Ward to re-
demyour orator’s said mortgage of two thousand dollars and
pHthe other encumbrances on said premises prior to said Cain
ad Ward s judgment at the time of filing his aforesaid bill ;
|adthat said Cain and Ward only obtained, by virtue of their
jsadjudgment, either in law or equity, a lien on the equity of
redenption which said John A. Fenning then had in said
premises, and that said Ward now has no other right or in-

aest in said premises.
I Andyour orator shows that said Cain and Ward when

Id*rvere< their said judgments as aforesaid against said
Isuffilm “enn’nf’ we” knew that the said premises were barely
Ij , et to -tisfy the incumbrances thereon prior to their said
J “6* * and that “ey well knew that your orator wasfore-
"H|fG mort£afe one thousand dollars, as afore-
sdr" that your orator had neglected to make them, the
land amfnc*” arc*parties thereto through mere oversight

miSa e on the part of your orator’s said solicitor Ilage-

30
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man, and that the said Cain and Ward stood by and permitted |
your orator to go on to decree and sale in said suit as herein-1
before set forth, without notifying your orator of the existence 1
of their said judgment, or taking arty step to be made perties |
to said suit: and your orator charges that said Cain and Ward
so acted with intent to gain ah inequitable advantage ower
your orator, and now said Ward pretends and sets up that 1
their judgment, now claimed to be owned by said Ward, is a
elien upon said premises prior to any lien thereon of your

IO orator under his said mortgage for two thousand dollars, and
prior to arty lien thereon of your orator under his said nott
gage for one thousand dollars and the proceedings, coreel
and sale aforesaid, and prior to any other lien thereon.

And your orator further shows by way of amendment toj
his said bill of complaint that he has frequently and ina
friendly manner applied to said Ward and requested him either
to redeem your orator and pay to him the amount of pniidl
pal and interest due him upon his aforesaid mortgage of two
thousand dollars or that he the said Ward would permit youj

20 orator from thenceforth quietly to hold'the said premises, a j
would release to yoUr orator all his right, title and interest!
and lien, on said equity of redemption in said premises. j

And your orator well hoped that the said Ward wou
have complied with such reasonable requests of your org® j

To the end therefore that the said Geo. Ward an
Confederates when discovered may full, true, direct and per
answers (without oath) make to all and singular the c a
and premises aforesaid according to the best of their re *

ive knowledge, information and belief, and that it may j
3°ferred to one of the Masters of this Court to ascerta |
report the amount of interest and principal now u I

your orator’s said mortgage of two thousand dollars o ,
the decree in the aforesaid suit upon your orators m0)  j
of one thousand dollars, and upon all other incum therein
claims Upon said property which at the filing oft e
were liens upon said premises or upon the interes
A. Fenning therein prior to said judgment o sa fo(j t0
Ward, and that the said George Ward may ® ~ $$!
pay unto your orator by a short day to be appom 0
honorable Court the amount of principal and intere
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be due upon your orator’s said mortgage for two thousand
dallas or upon your orator’s decree in said suit for the fore-
dosae of his one thousand dollar mortgage and upon all
jlies upon said mortgaged premises or upon the interest of
IsidJohn A. Fenning therein which were prior liens to the
judgnent of said Cain & Ward, and that on failure of such
paynents by the said Geo. Ward, he and all persons claiming
junder him may be barred and forever foreclosed of and from
dl estate, right, title, interest and equity of redemption of, in
adto the said mortgaged premises, or if your Honor deem io
Iit more equitable that the said premises shall be sold to pay
|and satisfy in the first place to your orator the amount of
pincipel and interest found to be due on his said mortgage
firtwo thousand dollars or upon his decree in the said suit
farthe foreclosure of his one thousand dollar mortgage and
thesaid prior liens together with your orator’s costs, and in
| thenext place to pay and satisfy to the said Geo. Ward the
amout of principal and interest due upon the said Cain &
IWadsjudgment, and that your orator may have such further
jadother relief as the nature of the case may require. 20
And your orator will ever pray, &c.
GEORGE O. VANDERBILT,
Solicitor of Complainant.

J. H. STEWART,
Of counsel with Complainant.
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In Cha ncery of New Jersey.

Between

CORNELIUS VAN DUYN,
Complainant, .

MATTIE C. SHANN, et als,
Defendants.

The answer of George Ward, surviving partner of Josiah
I1. Cain, trading as Josiah II. Cain & Company, one of the d>-
fendants to the amended bill of complaint of Comelius Van
Duyn, complainant.

This defendant now, and at all times hereafter saving ad

20 reserving to himself all and all manner of benefit or advantage]
of exception to the many errors, uncertainties and imperfec-
tions in the said bill contained for answer thereto, ortosq
much thereof as this defendant is advised it is necessary af
material for him to make answer to> answering saith that le
admits that heretofore the said complainant filed his bill di
complaint in this honorable court against one Mattie C. Sham
of the Borough of Princeton, in the County of Mercer, ad
State aforesaid, praying amongst other things, for a sale oj
certain premises alleged to be mortgaged by one Charles
3oFenning to the said complainant and now owned by ae

Mattie C. Shann.

And this defendant further answering admits that Josia
H. Cain and George Ward (this defendant), partners, trading
as Josiah H. Cain & Company were, also made defendants in
said bill of complaint, to which bill this defendant (said Georée
Ward), as surviving partner ofthe firm of J. H. Cain & Coin
pany, answered said bill, and that other proceedings were
as by the same proceedings now in this court will appear,
this defendant also admits that on the thirtieth day of P '
in the year of our Lord eighteen hundred and eightytr >



IN CHANCERY OF NEW JERSEY. 47

jbyanorder made in this cause, the complainant was granted
leave t0 amend his said original bill of complaint filed in this
[came as he shall be advised.

And this defendant further answering saith that he has
mknowledge or information sufficient to form a belief whether
[sadJohn Fenning executed during his life-time on said prem-
iss as set forth in said bill of complaint, two mortgages, one
to Anthony Simmons for the sum of five hundred dollars
[andone to Abram Johnson for the sum of five hundred dol-

lars, as set forth in said bill of complaint, and he leaves the jo

[conplainant to prove the same as he may be advised.

And this defendant further answering said amended bill
[ofconplaint of said complainant, admits that on the thirty-
Iirst day of December, in the year of our Lord eighteen hun-
dred and sixty-six, John Fenning, Senior, became deceased,
[leaving a will in writing by which he devised all his lands,
[tenements, hereditaments, and real estate whatsoever and
[wheresoever to Ann  Harriet Fenning, his wife, during her
[life time and then to his son John A. Fenning (who is named
[inthe will as John Fenning, Junior), in fee simple, subject to
mhis paying his brother James two hundred and fifty dollars,
mfiecerick I1. Fenning three hundred dollars, George Fenning
[four hundred dollars and his sisters Teresa Harriet Fenning
[and Mary Elizabeth Fenning each four hundred dollars.

[ Andthis defendant further answering said amended bill
10 conplaint, says that he has no knowledge or information
mificet to form a belief that the only real estate that the
[saidJohn A. Fenning owned at the time of his decease was
[t esaid lands mentioned and set forth in the said bill of com-

mPant, and he leaves the said complainant to prove the same ;

1 defendant denies that the said lands mentioned and
I tfothin the said bill ofcomplaint was then (to wit), at the

lan7 WOfhiS deC6aSe Only WP rth about f°ur thousand dollars;
Ibr f6 ~ n0 knowledge or information sufficient to form a
Ib, e”erthe said lands or premises was then encumbered

1 esaid two mortgages of five hundred dollars, no part

Vlng been paid, and he leaves the complainant to

%SUCI} proof thereofas he may be advised may be neces-
Sty for him to do.

20

30
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And this defendant further answering said amended bl I
of complaint, admits that John A. Fenning (who is calledinl
his father’s will John Fenning, Junior), on or about the twerty-1
sixth day of May, in the year of our Lord eighteen hundred]
and sixty-eight, executed to the said complainant a nortgage]
upon the lands mentioned in said bill of complaint to secure]
the sum of one thousand dollars or some other sum, and this]
defendant admits that at first said mortgage was only an i
complete lien upon said lands, but he charges and insists thet |

ioit became an absolute lien upon the same by virtue of subsey
quent proceedings which will hereafter more fully and at large]
appear.

And this defendant further answering said amended bill
of complaint of said complainant, says that he has no knowlj
edge or information sufficient to form a belief whether Jan
A. Fenning (called in said will John Fenning, Junior), marj
about the ninth day of October, in the year of our Lod]
eighteen hundred and sixty-nine, conveyed all his interest m
said mortgaged lands and premises by deed to his brother,]

20 Charles J. Fenning, and he leaves the complainant to powe
the same as he may be advised, but this defendant insists alj
charges that ifthe said John A. Fenning did make such a]
conveyance that it was made expressly subject to the lien o
the said judgment recovered by the said Josiah H. Cainanil
this defendant against the said John A. Fenning. 1

And this defendant further answering said amended bil
of complaint of said complainant, says that he has no knowj
edge or information sufficient to form a belief whether saij
complainant, during the fore part of the year of our Lori

30 eighteen hundred and seventy, handed his said mortgage Jj
one John F. Hageman, Esquire, a counsellor ofthis co ]
with instructions to foreclose the same for him, but he a ®|
that the complainant filed his bill of complaint to forec "
the said mortgage, on the tenth day of March in the yea
our Lord eighteen hundred and seventy, which said mo §*
bore date of the twenty-sixth day of May, in the year
Lord eighteen hundred and sixty-eight, and that
parties to said foreclosure suit Charles J. Fenning,

Cruser and Benjamin R. Thomas.
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And this defendant further answering said amended bill
o complaint of the said complainant admits that Josiah H
CGinand George Ward (this defendant), partners, trading as
Josiah H. Cain & Company, on the fourth day of November
mnthe year of our Lord eighteen hundred and sixty-eight, re-
oovered a judgment against said John A. Fenning (called in
sidwill John Fenning, Junior), but this defendant expressly
cries that it was by some mistake or error on the part of the
sad solicitor of the complainant who filed said bill to foreclose
conplainant’s said mortgage of one thousand dollars on the IO
terth day of March in the year of our Lord eighteen hundred
adseventy as aforesaid, the said Josiah H. Cain and George
Wad partners, trading as Josiah H. Cain & Company, were
ntmade parties to said foreclosure proceedings, but this, de-
fendart also insists that the said complainant and his solicitor
intentionally omitted to make this defendant and Josiah H.
Cin parties to the said alleged foreclosure for reasons well
koown to themselves at that time, there being other persons
| having liens on said premises at that time who also were not
nack parties to that suit. 20
And this defendant further answering said amended bill
ofcomplaint of the said complainant admits that other pro-
ocadings were had in said foreclosure suit, and that a final de-
| aeewas made therein on the seventeenth day of January in
' theyear of our Lord eighteen hundred and seventy-one, and
| “atthe said final decree shows that there was then due the
conplainant on his said mortgage the sum of one thousand
aehundred and eighty-three dollars and seventy-five cents
| W Merest thereon from the tenth day of January in the
year ofour Lord eighteen hundred and seventy-one, and to 3°
| tedefendant, Benjamin R. Thomas, on his said judgment,
thesum of two hundred and fifty-six dollars and sixty-seven
I tens together with lawful interest thereon as aforesaid, and
j othe defendant, John Cruser, the sum of one thousand one
I undred and forty-six dollars and forty-two cents, together
W lawful interest thereon as aforesaid, with his costs to be
j 6’ ax‘that a writ of fieri facias do issue for that purpose
I axofthis court, directed to the sheriff of the County of Mer-
I saidCmmen<® g him to riiake a sale according to law of the
f  mortgaged premises, and that out of the money arising
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from such saje he pay to the complainant or to his solicitor his I
said debt, interest and costs, and also to the aforesaid several |
defendants their said debts, interest and costs and in case nore j
money should be raised by the said sale than shall be sufficient
to answer such several payments, that such surplus be brought I
into this court to abide, the further order of the court unless]
otherwise previously disposed of by the order of the cout.
And it was in and by said decree further ordered, adjudged ;
and decreed that the said defendants stand absolutely debarred j

JOamd foreclosed of and from all equity of redemption of, in ad |
to the said mortgaged premises when sold, as aforesaid, by
virtue of this decree. And that still other proceedings were
had in said foreclosure suit and a writ of fieri facias or ex-
ecution was duly issued upon said decree to the sheriffofthe|
County of Mercer, therein commanding him to make sale ofj
the said mortgaged premises, being the same premises do
scribed in the original bill of complaint in this cause, and also
commanding him that he cause to be made of the said prem
ises by selling the same for the purpose, the several sumso

20 money due to the said Cornelius Van Duyn, the complainant!
in this suit. And also the several sums due to the said enj
jamin R. 'JThomas and John Cruser, to wit, that is to say, the]
sum of one thousand one hundred and eighty-three dollarsj
and seventy-five cents due to the said complainant, togethen
with lawful interest thereon, to be computed from the tentj
day of January in the year of our Lord one thousand eib
hundred and seventy-one, being the date of the masters r*
port in said cause, with the said Cornelius Van J
to be taxed, and in the second place to pay unto the J

30 ant, Benjamin R. Thomas, the sum of two hundred an *
six dollars and sixty-seven cents, together with lawfu ~ *
therein as aforesaid, with his costs to be taxed, an
third place to pay unto the defendant, John Cruser, t
of eleven hundred and forty-six dollarsandf o r t y ' c'sts
gether with lawful interest thereon as aforesaid, wit A
to be taxed, and in and by said writ he, the sai s
further commanded to have those moneys beore * ol
Chancellor in our Court of Chancery aforesaid, at *
the third Tuesday of February, in the year o
eighteen hundred and seventy-one, to render

A

b}

A A
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conplainant and to John Cruser and Benjamin R. Thomas the
defendants in that suit, and also the surplus moneys, if any
there be, to abide the further order of the court, and to which
sad writ of execution and to the return thereof by certificate
undkrthe hand of the said sheriff of the manner in which he
exeated the said writ ofwrit of execution, this defendant
aaves leaves to refer if it be necessary so to do.

And this defendant further answering said amended bill
of complaint of the said complainant saith that by virtue of
the above stated writ of execution issued out of this court IO
andto him delivered the said Thomas A. Crozer then Sheriff
o the county of Mercer levied upon the said mortgaged
premises, being the tract in the original bill of complaint in
this cause described, and did offer and expose for sale at
pblic vendue after duly advertising the same according to
law on the thirty first day of March A. D., 1871, the said
nmortgaged premises, being the tract in said original bill of
conplairt in this cause described, by virtue of the said writ
difierifacias, and thereupon the said CharlesJ. Fenning did bid
fathesame the sum of one hundred dollarsand no other person 20
biddng so much the said Thomas A. Crozer, sheriff afore-
saddid then and there openly and publicly in due form of
lawbetween the hours of twelve and five o’clock strike offand
gl the said lot of land and premises in said original bill of
Toonplaint described for the said sum of one hundred dollars
Ito the said Charles J. Fenning, he being the highest bidder
forthe same.

And this defendant further answering said amended bill
df conplaint of the said complainant saith that the said sheriff

I omes A Crozer on the same day prepared a deed' for the 3°
1Sneand that the said Thomas A. Crozer sheriff as aforesaid
I exeated said deed to the said Charles J. Fenning for saidprem-
1wlifB ~ 'vere” the said deed to the said Charles J. Fenning,
[b IC Sdd deed bears date not of the seventh day of April
Idmen first day of March in the year of our Lord
I ocLr hundred an<® seventy-one, and that it was duly re-
] B ra g ofthe Clerk of the county of Mercer in
I Geof* "eeS vo’ume 83, on pages 227, &c., as by thecertifi-
{TNﬂeszlg ISla"“.Clerk ofthe said county of Mercer endorsed
aeed more fully appears and to which said record
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of said deed, this defendant for greater certainty, begs leae |
to refer if it be necessary so to do.
And this defendent further answering said amended bil I
of complaint of said complainant denies that the said Thones I
A. Crozer, sheriff of the county of Mercer aforesaid only sold j
by virtue of said foreclosure, proceedings the interest of sad 1
John A. Fenning (called in said will John Fenning, Junior) in
said premises mentioned and described in said mortgage and j
Which he afterwards sold to his brother Charles J. Fenning,
ioand that the said mortgaged premises were sold subject o j
said two mortgages of five hundred dollars each and the litj
estate therein ofthe said Ann Harriet, widow of the said Jon 1
Fenning deceased, under the said will, and of the said seveny
teen hundred and fifty dollars of legacies to be paid under!
said will by said John Fenning (called in said will John Fen-1
ning, Junior) at the death of his mother said Ann Hamiet,
and which by said will were made chargeable on said prem I
ises, but this defendant insists that the said Charles J. Ferming
was a bona fide purchaser at said sheriff’s sale for value, a j
20 that by his said deed he acquired a title to the said muotj
gaged premises free and clear of the incumbrance of thf coni
plainant’s said mortgage of one thousand dollars execute toj
him by the said John A. Fenning and bearing date o te
twenty sixth day of May A. D. eighteen hundred and s )J
eight, and also that said sale operated, and had an 1
the effect of cutting off and extinguishing the allegedc am j
John Cruser, Benjamin R. Thomas, Charles J. Fenmning,
dore F. Johnson, Francis U. Corwine, and also cutting o a j
extinguishing all the right, title and interest of Ann 1
30 Fenning the widow of said John Fenning decease , an
of his said children Theresa H. Fenning, Mary =+ e 1
Frederick H. Fenning, James A. Fenning and Mal ' d
wife as legatees under the said will of John Fennin® ~
and this defendant also insists inasmuch as he an "~ &
Josiah H. Cain were not made parties to said

a judgment creditor and surviving partner of t ¢ said
H. Cain and company, and as assignee and owner o ~ "

judgment, had and has a prior subsisting den " oan
premises and has precedence and priority ° diG he

plainant’s second mortgage of two thousan 0
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dsoirsists that said deed from the said Thomas A. Crozer
duiffas aforesaid to Charles J. Fenning was executed and
ddivered expressly subject to the lien and incumbrance of the
[sad judgment recovered by this defendant and Josiah H.
icain, partners as aforesaid, against the said John A. Fenning,
ladwith full notice thereof, and also with full notice that it
[wsa prior subsisting lien upon said premises.

And this defendant further answering said amended bill
[foonplaint of the complainant, says, he admits that on the
[sxthday of April in the year of our Lord eighteen hundred 10
[adseventy-one the said Ann Harriet Fenning, widow of said
[Jdn Fenning deceased and his said children Theresa (or
[Teesa) H Fenning, Mary E. Fenning, Frederick H. Fenning,
[lanes A Fenning and Mary his wife, legatees under said will
[as aforesaid, did execute and deliver to the said Charles J.
Feminga deed of release for all right, title and interest which
[theythe said Ann Harriet Fenning, widow of the said John
[Feming deceased and his children, Theresa (or Teresa) H.
[Feming Mary E. Fenning, Frederick H. Fenning, James A.
[Femingand Mary S., his wife, had or claimed to have in the 20
[sidmorgaged premises under the last will and testament of
[the said John Fenning, deceased, which said deed is duly re-
loaded in book volume 83 of deeds in the office of the Clerk
[of the county of Mercer, on pages 230 &c., and this defend-
ant charges and  insists that said deed of release above de-
Isaibed, operated, and had; and has the effect of extinguish-
i igand has extinguished, and is a full release, surrender and
[discharge of all the right, title and interest of the said Ann
J amiet Fenning, the widow of said John Fenning, deceased,
P&d his children Theresa (or Teresa) H. Fenning, Mary E. 30
I eming Frederic H. Fenning, James A. Fenning and Mary
mj' wk’which they had as a life tenant, and as legatees
I sad mortgaged premises unto the said Charles J. Fen-

msaid'l" 111 sa®l Charles J. Fenning received the

mhs  a* Prem‘ses *h sa*d original bill of complaint in
I fo C S descrked. Freed, cleared and discharged of and

Inn” 3 alaimSanddemands ofthe said Ann Harriet Fen-
mijjL « 9 as aforesaid, Theresa (or Teresa) H. Fenning,

adMav Frederick H- FenninS>James A. Fenning,
y  his wife as life tenants, heirs at law, and legatees
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under the will of John Fenning, deceased, and that thejudanert
recovered by this defendant and Josiah H. Cain becane al
lien ahead by virtue of said release of said widow Am]
Harriet’s life estate in said property and of the legacies of]
the said, brothers and sisters of the said John A Feming]
under the will of said John Fenning, deceased.

And this defendant further insists, that the said (hades]
J. Fenning received the same expressly subject to the lienad)|
operation of the judgment recovered by this defendant ad

10 Josiah H. Cain, partners as aforesaid, against the said John Al
Fenning.

And this defendant further answering said amended bill!
of complaint of the said complainant denies that the said
complainant previous to said sale entered into an ageenents
with the said Charles J. Fenning that if he the said Chares]
J. Fenning should buy said premises and then would pooue®
releases of the respective interests of his mother Ann Harriei
Fenning, and his brothers James and Frederick and his sisj
ters Teresa, Harriet and Mary Elizabeth Fenning and alsopay!

20 the complainant’s costs thereon that he the said complainani
would advance him one thousand dollars in addition to hig
said mortgage of one thousand dollars, provided he wouq
execute to the complainant a mortgage for two thousan _°1
lars on said premises subject to said two mortgages of fie
hundred dollars each.

And this defendant further answering said anmende 1
of complaint of the said complainant insists that by virtu [
the said prior decree and by virtue of the said writ of J
tion issued out of this honorable court upon the fina 1
made therein and bearing date the seventeenth day o ' j
ary in the year of our Lord, eighteen hundred an s 1
one, in the foreclosure suit wherein the said complaina *~ 1
nelius VanDuyn was complainant and the said Chare * 1
ning, John Cruser, Benjamin R. Thomas and °thers *
fendants and bearing date as in said original bill is
rected to the Sheriff of the County of Mercer C jajn
him to sell the said premises in said original bil ° * accor(l.
described, and which after duly advertising the sa ~p(
ing to law he did on the thirty-first day o Nl
eighteen hundred and seventy-one strike of an
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IvidCharles J. Fenning for the sum of one hundred dollars
Srdalso that the said Thomas A. Crozer by virtue of said
[dree and execution and sale did execute and deliver a deed
frsaid mortgaged premises to the said Charles J. Fenning,
[fet by said sale the said mortgage for one thousand dollars
exated by the skid John A. Fenning to the complainant
jeaingdate the twenty-sixth day of May, A. D., 1868, was
forclosad, cut off and extinguished, and that said Charles J.
Ferning purchased said premises at said public sale under the
sadforeclosure proceedings, free and clear ofsaid mortgage, and
this defendant also charges and insists that on the seventh
dyof April in the year of our Lord eighteen hundred and
[severty-are the complainant made a new loan to the said
(hardes J. Fenniug of two thousand dollars, that part of the
masidaation thereof, was the payment of the decree made in
midcase in favor of the said complainant, and bearing date
[ofthe seventeenth day of January in the year of our Lord
lighteen,, hundred and seventy-one and that in pursuance
mereof the said Charles J. Fenning and Sarah E. his wife, ex-
isted on the seventh day of April in the year aforesaid a new
notgage for two thousand dollars upon said premises paya-
bleinore year after the date thereof, and that the amount due
1 0said complainant upon the decree aforesaid, was by said
hortgage paid and satisfied by the said Charles J. Fenning to
i esaid complainant, and this defendant insists that the judg-
Pent recovered by this defendant and Josiah H. Cain, partners
P >rpagaforesaid, became by reason thereof a lien ahead of
r lecomplainant s said mortgage of two thousand dollars
las above set forth.

|  And this defendant further answering said amended °‘bill

IHarYFt  ~  Sa’d complainant denies thatthe said Ann
lafr a enn®h™’ w*ow as aforesaid, and the said legatees as
reuteth Were 'nduced hy the said Charles J. Fenning to ex-

[lianof thr(leaSe ~ a’oresa™ to him, and for so doing and in
Ipremia eir Said interests and legacies chargeable on said

lamIEdHl A 3 ﬂfm%SJ— inning and wife
L tJ mortSage on said premises to Frederick H. Fen-

jathin; Same amount and of the same date as set

gedtoth 1~  CmPlaint>* trust nevertheless to be ap-
epayment of the several legacies given in the will

1Q

20

30
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of John Fenning, deceased, to his children named inhis said]
last will and made chargable on his real estate with lawfil in-1
terest for the same to be paid annually, and also intrust toj
be applied to the use and benefit of the said Ann Hariet!
Fenning yearly during her natural life, and if the interest!
should be in arrears for six months the principal to be de
without fraud or other delay. And this defendant further anJ
swering saith that the said Ann Harriet Fenning widow a5
aforesaid and the said legatees as aforesaid could not havebeen
iOso induced by the said Charles J. Fenning to execute the re-
lease as aforesaid to him, and for so doing and in lieu of theirl
said interests and legacies chargeable on said premises uncer
said will, because he saith that the said alleged mortgage al
said premises was executed by the said Charles J. FenninJ
to the said Frederick H. Fenning three months after the exe-
cution and delivery to the said Charles J. Fenning of'the degj
of release executed by the said Ann Harriet Fenning,
as aforesaid, and the said legatees as aforesaid, to wit on t e
seventh day of July in the year of our Lord eighteen hun*
20 dred and seventy-one, and this defendant denies that the sam
Frederick H. Fenning is trustee for the said Ann Harriej
Fenrting, widow of John Fenning deceased, Theresajor er.
H. Fenning, Mary E. Fenning, James A. Fenning or eit e
them, and his power in this respect is a mere piece of presu f1
tion, he having no authority to constitute himselftruseej
the said Ann Harriet Fenning, Theresa (or Teresa) < J
ning, Mary E. Fenning, James A. Fenning or eithero J
And this defendant furener answering said amen € J
of complaint of said complainant says that he a mit 1
30 the seventh day of July, A. D., eighteen hundre an N
one, the said Charles J. Fenning executed a morg .J
the said Frederick H. Fenning for the sum of sev’n tgage
dred and fifty dollars, but he denies that the sai pel
was executed to him as trustee for the said nn " yenning

ning, widow as aforesaid, Theresa (or Teresa)" this
Mary E. Penning or James A. Penning or »3S Pj
defendant also denies that the said Char es -« jn the

debted at that time to the said Frederick ~er sunfl
sum of seventeen hundred apd fifty dollars or  rjj jaSt-men
and this defendant chargeth and insists that t



IN CHANCERY OF NEW JERSEY. 57

nentioned mortgage was executed and recorded subsequent
to this defendant’s and Josiah H. Cain’s said judgment against
the said John A. Fenning and with full notice thereof, and
thet the same was taken by the said Frederick H. Fenning
with full knowledge of the existence of the said judgment and
with full notice thereof, and if an incumbrance at all upon
saidpremises is subsequent and subject to the lien of the judg-
nurt recovered by this defendant and the said Josiah H. Cain
against the said John A. Fenning.

And this defendant insists and expressly charges that the 10
sid Ann Harriet Fenning, widow of John Fenning deceased,
adTheresa (or Teresa) H. Fenning, Mary E. Fenning, Fred-
[aik H Fenning, and James A. Fenning and Mary S.
hs wife, legatees under the last will and testament of
tte said John Fenning deceased, have lost their priority
if any they had over this defendant by reason of their
executing to said Charles J. Fenning said deed of release
hereinbefore mentioned and set forth and accepting from
[said Charles J. Fenning a secondary security by way of
| atrust mortgage as last above stated for their said legacies 20
adsaid life estate, and that this defendant has thereby acquired
Ia of priority, and that the lien of his said judgment
I against the said John A. Fenning is advanced over the said
j dleged mortgage executed by the said Charles J. Fenning to.
I ttesaid Frederick H. Fenning trustee, for seventeen hundred
[ adfifly dollars, on the sixth day of July, A. D,, eighteen
I hundred and seventy-one. -
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his solicitor neglected to make the said Josiah H. Can ad ]
George Ward (this defendant) partners trading as J. H Gan !
and company, defendants to said suit as holders of said judg- j
ment.

And this defendant further answering said amended bill]
of complaint of said complainant, says that he has no knowl-
edge or information sufficientto form a belief whether the said
mortgage of one thousand dollars although foreclosed was
never cancelled of record in the Mercer County Clerk’s office

10and leaves the complainant to make such proof thereofas e
may be advised, but this defendant insists that it makes o
difference to the rights and statue of this defendant in sad
suit whether the said mortgage was cancelled of record or not,;
this defendant insists that said mortgage being foreclosed, pad
and satisfied is virtually dead.

And this defendant further answering said amended billj
of complaint, says that he has no knowledge or infommation
sufficient to form a belief whether the said Ann Harriet Fer
ning and all of the said John Fenning’s children (exoept

20 George, who died without issue) are still living.

And this defendant further answering said amended hill
of complaint of said complainant, says that he has no knowl-
edge or information sufficient to form a belief whether the
said complainant before he filed said bill of complaint procure
searches on said premises and that said searches disclosed the
existence on the record uncancelled of the aforesaid judgmen s
of said James W. Palmer, James W. Palmer, Junior and Davi
W. Palmer, trading as James W. Palmer & Sons, and of sai j
Theodore F. Johnson and Francis W. Corwine, partners!

30 trading as Theodore F. Johnson & Company, and of Ima |
Moore and'Charles Moore, partners, trading as I. & G
but this defendant admits that the judgment obtaine y
Josiah H. Cain and George Ward (this defendant), partnerj
trading as J. H. Cain & Company, was obtained against »a",
John A. Fenning for the amount and at the time set 0/ j
said original bill of complaint, but this defendant denies "
the said complainant believed that the amount of encuma 'y
prior to and also in the interest of said John A. enil’
said premises prior to any ofsaid judgments tar exce"l
value of his interest therein, and that therefore the saaj j
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nuts had been in some manner unknown to the complainant
stisfied or all hope of collecting the same out of the interest
ofsaid John A. Fenning in said premises abandoned, but this
defendant admits that the said complainant made all of said
judgment creditors parties defendant to his said bill of com-
plairt.

And this defendant further answering said amended bill
Iof conplaint of the said complainant, denies that the said
[conplainant believed the judgment of said J. H. Cain & Com-
payto be fully satisfied and paid until after service of the
sidsubpoena irt said cause on them, but this defendant admits
thet they acknowledged service thereof and asserted that their
judenent was still unsatisfied, but this defendant denies that
jitves a great surprise to the complainant.

And this defendant further answering admits that said J.
H Gin & Company, through George Ward (this defendant”
Wois the surviving partner of said firm and the present
owner of said judgment, filed an answer to said original bill of
conplaint and setting up that his said judgment is still a lien

10

wpmsaid premises prior to the said two thousand dollar mort- 20

geeheld by the complainant.

And this defendant further answering said amended t>ill
dconplaint of the said complainant, denies that said judg-
natis only a lien on the interest which said John A. Fen-
mnghad in said premises at the time of the recovery of this
I efendants said judgment against him, the said John A. Fen-
I1 \ ¢
L this defendant also denies that not only was this de-

ants said judgment subject to the lien of the said two

nmotgages of five hundred dollars each and the interest ac- 3”

lofth ~ CreOn” anc® lip said one thousand dollar mortgage
Ithe 6complainant, with the accrued interest thereon, and of
I » a<a’eged seventeen hundred and fifty dollar mortgage

a’efed in lieu of and to secure the life estate of said

fen ' an” severa” legacies given by the said John
g g y

|denieliri “ecease<”™ to Wm said several children. And he also

[other * 7 subject to the lien of the said complainant’s

o.

vilh (HE thousand dollars which is alleged to be secured
complainant’s prior one thousand dollars which
°mPlainant alleges that he took, under the mis-
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taken belief that said two thousand dollar mortgage wauldbe |
and become after his aforesaid foreclosure of the cnplamn |
ant’s one thousand dollar mortgage, a lien on said pramiss I
second only to said two mortgages of five hundred ddilas ]
each.

And this defendant further answering said amended hilll
of complaint of said complainant, denies that said alleged ael
thousand dollars advanced and paid as alleged to said Chades1
J. Fenning by the complainant, was so advanced and peid!

fOonly upon the belief and understanding of the said conplaint1
ant, induced by the action and advice of said Solicitor Hageq
man and his supposed legal and regular proceedings m hisj
said foreclosure of the said complainant’s one thousand dillar1
mortgage, that the complainant’s said one thousand dollasol
advanced was, and would be, together with the other ae!
thousand dollars then already due to the complainant mhi
mortgage so foreclosed by the said Solicitor Hageman, a lien!
on said premises second only to said two mortgages of mel
hundred dollars each.

20 And this defendant further answering charges and insisb»
that this defendant, by reason of the said judgment dbtained
by Josiah H. Cain and George Ward (this defendant), hes %j1
tained a lien on said mortgaged premises and acquired arg 1
of priority as against the complainants two thousand ddlas!
so advanced to the said Charles J. Fenning by the said cofny
plainant, and that he has also acquired a right of priorit) |J
and over the alleged mortgage of seventeen hundred an  yj
dollars, executed by the said Charles J. Fenning and w J
the said Frederick H. Fenning as trustee as allegedin 1

30 bill of complaint, and he is advanced to the first PR3 Q) jJ
against both the said complainants and the said Fre er
Fenning, alleged trustee as aforesaid. J

And this defendant denies that the said compa I
entitled to relief in the premises, and he also denies " j
defendant should be decreed to hold said jiidgmen 1'
tained by the said Josiah H. Cain and George ar "1
fendant), subordinate to the claim and lien of t e A
plainant’s two thousand dollar mortgage on sai P
also denies that he has obtained any unjust
advantage over the complainant.
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And this defendant also denies that the interest and
ette of the said complainant in said mortgaged
premises 1S subject in equity only to the right and
equity Of this defendant to redeem said complainant’s mort-
gage of two thousand dollars and all the other encumbrances
asaid premises prior to said judgment recovered by the said
Josiah H. Cain and this defendant at the time of filing the
conplainant’s aforesaid bill, and this defendant also denies
thet said Cain and Ward only obtained by virtue of their said |g|
judgnent either in law or equity a lien on the equity of re-
denption which said John A. Fenning then had in said prem-
iss, and this defendant also denies that he has no other right
[or interest in said premises.

And this defendant further answering said amended bill
of complaint of said complainant denies that when the said
Josiah H. Cain and George Ward (this defendant) recovered
their said said judgment as aforesaid against said John A.
[Ferning that they or either .of them well knew that the said
:premises were barely sufficient to satisfy the incumbrances
thereon, prior to their said judgment, and he also denies that
hewell knew, or had any knowledge whatever that the com-
jplainant was foreclosing his said mortgage of one thousand
dollars, or that he well knew or had any knowledge whatever
thet the said complainant had neglected to make said Cain
ad Ward parties thereto through oversight and mistake on
thepart of the said solicitor of the complainant or that they,
this defendant and said Josiah H. Cain stood by and permitted
Ithe said complainant to go on to a decree and sale without
Inatifying the complainant of the existence of their said judg-
pent or taking any steps to be made parties to said suit, and
IT sdefendant also denies that they so acted with intent to -
I ginany inequitable advantage over said complainant, but this
I eendant does charge and insist that the said judgment ob-
[ tared by said Josiah H. Cain and George Ward against the
| A. Fenning and now owned by this defendant is a
I o [Jn Saidd mortgaged premises prior to any lien thereon

I'sandd  comP " nant under his said mortgage for two thou-
m n dollars and also prior to any lien thereon of the said

I Painant under his said alleged mortgage for one thousand
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dollars, and the proceedings, decree and sale aforesaid, and also
is prior to'any other lien thereon.

And this defendant further answering said amended bill
of complaint of the said complainant says that the said judg-
ment of six hundred and sixty-nine dollars and ninety-nine
cents so as aforesaid recovered by this defendant and the sad
Josiah H. Cain and now owned by this defendant together
with the interest thereon still remains due and owing to this
defendant.

lo And this defendant denies all unlawful combination and
confederacy in said amended bill of complaint of said com
plainant charged, without that, that any other matter or thing
material for this defendant to make answer unto, and not
herein or hereby well and sufficiently answered, confessed ar
avoided traversed or denied, is true, to the knowledge or belief
of this defendant. All which matters and things this defend-
ant is ready to aver, maintain and prove as this honorable
court shall direct, and humbly prays that a decree may be
made by this honorable court for the sale of the lands and
20 premises in the foregoing indenture of mortgage mentioned
and set forth in the complainant’s original bill of conplaint,
and out of the moneys thence arising that this defendant may
be first paid the full amount of the principal and interest
moneys so due to him as aforesaid with all reasonabie costs

and charges in this behalf sustained.

JAMES W. and JOSEPH K. FIELD,
Solicitors for defendant, George Ward.

JAMES W. FIELD,
of counsel, with defendant, George ar

The complainant filed the ordinary Replication.
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In Chancery of New Jersey.

Between

CORNELIUS VAN DUYN,
Complainant, On Bill, &c.*

AND

10

MATTIE C. SHANN,: et als,
Defendants.

Examination of witnesses in a cause depending in the
Cout of Chancery of the State of New Jersey, wherein Cor-
relits VanDuyn js complainant and Mattie C. Shann et als.,
ae defendants, taken at the office of John F. Hageman, Jr.,
nPrinceton, on the seventeenth day of September, in the
yerof our Lord one thousand eight hundred and eighty-
three, before John F. Hageman, Jr., one of the Masters and
iExaminers of the said Court, in the presence of George O.
Vanderbilt, Esquire, solicitor and of counsel for the said com-
Painant, and of James W. Field, Esq, solicitor of George

: ad surviving partner of J. IT. Cain & Co., one of the de-
fendarts in this suit.

Jonn F. Snann, Of the township of Princeton, in the
omty of Mercer, a witness produced on the part of the

j °re.aid complainant, being duly sworn, deposeth and saith : 30
th h  °n”""erspoon Street in Princeton. Am one of
[Sa een™an’s *n suit. My wife’s name is Mattie C.
Listhl0 ax®* S*\G™S °ne defendants this suit. My wife
[sit ?Wir  ~e Property mentioned in this foreclosure
(€31 property myself in the first place of
adni e+ enn*™’ ~ have looked for the deed this morning
Trelot 00 for* it, and we were not able to find it.
@mfr S ~“unJred and twenty feet on Jackson street and
Puchased erS"°°n streel It is a corner lot. That is all I
have known the property 14 or 15 years. 1
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have always understood it to be the size 1 have nentioned!
I had it surveyed once by Ernest Sandoz, and O’'Brien hedit |
surveyed. O’Brien joins my land on the south. John M1
Gregor joins me on Jackson street. They both joined ne]
when I bought this land. The surveyor found this lot 1X)]
ft. x 60 ft. That is what 1 always understood-to be the siz]
of the lot.

On cross-examination saith :

My wife 1s not related to the Fennings. 1 thought I'lagtj
saw the deed of my property in the bureau last sumner.
I told my wife. I looked for it last Saturday. She loded
for it then and she looked for it yesterday and to-day. 1 say
John McGregor joins me on the west and Cornelius OBienl
on the south.

On re-direct examination saith :

My wife was unabie to find this deed this noming 9
20 cannot say the original deed from Hulfish to John Fering

was passed over to me.
JOHN F. SHANN.

Sworn and subscribed before me this 17th day of Spj
tember, 1883. JOHN F. HAGEMAN, Jr, 1

;om . & e.c.c. 1

Charles J. Fenning, of Hoboken, in the Comty <1
Hudson, a witness produced on the part of the aforesaid cot*

30plainant, being duly sworn, deposeth and saith :

I live in Hoboken. My father was John Fenning and |
mother was Ann H. Fenning. My fatheris dead. He 1
in 1866. 1 would not be positive, it was 1865 or 18 « 1
left his wife surviving him.  She is living yet. 1
dren. The oldest James A. Fenning, the next ar |
Fenning, (myself,) John A. Fenning, Frederick H e” &j
Teresa Fenning and Mary Fenning. Thatisall V
had a son George. But he died before my father.
was married, and died without issue as far as I know.

1
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father died on this property, corner of Witherspoon and Jack-
smstreets. Father was the owner of it then. He lefta will.
[The will'if I remember right was made before George’s death.
[Al the children were living at the time of father’s death, ex-

[ogt George.

Witress being shown a paper purporting tp be the last
pill and testament of John Fenning, deceased, says :

That is a copy of my father’s will. I don’t know who Ml
qulified as executors of my father’s will. 1 was in Washing-
ionatthetime. John Fenning, Jr., mentioned in the will of .
[y father is the same person as John A. Fenning, who is my
jbother, and who previous to my father’s death signed his
[rne John Fenning, Jr. He did not put the 4 in to my
kowlede My mother continued to live on this property
jaffier my father s death. John A. Fenning also continued to
e anit. 1 think that he was married at the time of my
Bathers death.  Tam  pretty certain he was. Cannot be cer-
iati, Father was in the grocery business up to the time o0f20
pisdeath John A., my brother, continued the business after
pt ers death. I owned a future interest in this property, by
[ “YingJohn A. Fenning’s interest. [ bought John A. Fen-
Ngs interest in the property Oct. 9th, 1869, and received a
Ie or his interest in the property. I dont think that I
I aethat deed. In fact I don’t know what has bdcome of it,
| vet er M. Hageman has it. He transacted my business.
Imp ae” When I bought John A. Fenning’s interest
I r©Wae mortgages or judgments against him. There was

[toTh"r6 ~Orne”us Van Duyn for $1,000, and a mortgage 3°

|erai® © A AT000>ar™ taxes were unpaid for sev-
Idain aS ~oroufth and Township. There were other
[dam a"ahiS® "~ dont remember how much. These

[them WGe aRahs™ the property—certainly taxes were, but
sonforb”8 Were ¢iVGn by J °hn A' and h'S wife> My rea'
ofsay/ ttat Pace anJ reselling 1t was for the purpose
Hertic® SmedlhE “or the heirs should mother die, and my
tdnot t0 leSed » an<*cut ** those claims. My brother

Mie 14 A iterest >r more than it was worth. Be-
oug t the property I employed Caleb S. Green with
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the advice of ex-Governor Olden, and afterward John F. Hig-
man. The Van Duyn mortgage, for $1,000 upon the pace
which I have mentioned was foreclosed by John F. Hagenan,
he being also Van Duyn’s lawyer.

Q. Please state whether or not there was any agreenent
betweon you and Mr. Van Duyn to have this nortgage foe-
closed, and if so what was that agreement ?

A. There was. I agreed with Mr. Van Duyn that if ke
would advance me $1,000, I would give him a nortgage i

10 $2,000 that would be including his old mortgage. I neanby;
the old mortgage the. mortgage f r $ 1,000, given by John Aj
Fenning to Van. Duyn of which I have spoken. The SaQ
mortgage [ have spoken of Was to be foreclosed in ordertg
cut off if possible the mortgages given by John A Feming
and other claims that might have been against his interest.
In my own mind I thought that after the original nortgages!
with the accumulated interest and back taxes and with n0'ny
.surance upon the property it would be unsafe to let it be aw*
longer in that way, that was my reason. At the timeofijj

20 father’s death there Were three mortgages upon this property!
Job Olden held one for $200, Abraham Johnson for five hunj
dred dollars, and the other mortgage 1 think was origm y
given to the Simmons estate and held by Duryee, that w
for $500 also. After I bought the property I paid offt e
Olden mortgage and the taxes, and that left $1,000 on I
property which were incumbrances made by mv father 1
his death . . aj

Q. In consideration of Mr. Van. Duyn advancing y
$1,000 and taking a mortgage for $2,000, of whic
thereof was the mortgage made by John A. emning ~ L

Van Duyn, as you have stated, was there any p g . 1

about your mother and your brothers and s’serS  1(pj

under your father’s will, releasing their interest m Ay

erty to you, and if so, state what the arrangement

as you can recollect ? mltgg]{
A. It was that Mr. Van Duyn should ave a

ahead ofthem to secure him the $2,000, and t en  ~ pr
execute a mortgage to Frederick H. Fenning a  ,g"axJ

the heirs for $1,750, the interest to be us"d' 01, business a|
fit Thelieve that’s all. Mr. Hageman a



IN CHANCERY OF NEW JERSEY. 67

Icannot remember exactly how it was done, but I think it
was done in that way. My brothers and sisters and mother
consented to this arrangement, but reluctantly. Mr. Van
Duynfor two thousand dollars, was to be next after the two
five undred dollar mortgages, of the Simmons estate and
Johnson. The intention being that the two hundred dollar
mortgage was to be paid off from the money I got from Van
Duyn. I paid off the two hundred dollars and all the taxes.

Papers being shown witness, says they are a bond and
[mortgage from Charles J. Fenning and wife dated April yth,
[1871,to Ann Fenning, conditioned to pay to said Ann Fen-

ning *250 a year as an annuity.

Isold the property to John F. Shann. At the time of
this sale this mortgaged have last spoken of was paid off and
[cancelled of record. , S;Vvio

The will of John Fenning is offered in evidence and

mmarked Exhibit A on the part of the complainant.

The bond and mortgage for $250. annuity is also of-
fered in evidence and marked exhibit B & C ex parte com -
plainant.

The mortgage of John Fenning and wife to Anthony
Simmors dated June 13, 1856 and bond for $500, offered in
evidence and marked D and E ex parte complainant.

I Also assignment of said mortgage dated A pril 22, 1869 to
j illiam Simpson, offered in evidence and marked exhibit F,
jexparte complainant.

Also further assignment of same mortgage from W illiam
iropson to Henry B. Duryee, dated April 22, 1869, and
Narked exhibit G, ex parte com plainant.

Also assignment of the same mortgage from Henry B.

| Uee to Cornelius VanDuyn, dated June 9, 1871, and
a ed exhibit H, ex parte complainant.

giip
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Also bond and mortgage from John leaning and wife, to!
Abram Johnson for $500, dated August 1st, 1865, and marked
exhibits I, J, ex parte complainant,

Also an assignment of the same from Abram Johnson to
Robert D. Warren, the present owner and defendant, dated
December 3, 1872, and marked exhibit K, ex parte complainant,

Mr. Hageman did foreclose the $1,000 mortgage for Mr.
VanDuyn after the arrangement I have mentioned. I was;
present at the Sheriff’s sale of the property. It was held at
the M ansion House Hotel, Princeton. I bought it atthe sale.
I do not remember what I paid for it. I believe the Sheriff
executed a deed to me for it. VanDuyn advanced to me the
additional $1000, and everything was settled up satisfactorily
through Mr. Hageman at that time. I gave VanDuyn the
$2,000 mortgage I have spoken of then, and that mortgage
was for the $r,o00 he then advanced to me and the $1,000 in
the mortgage of John A. Fenning to Mr. VanDuyn, which!

Mr. Hageman had just foreclosed.

W itness being shown a bond and mortgage from Charles

J. Fenning and Sarah E., his wife to Cornelius VanDuyn for

$2,000, dated April 7th, 1871, says :

This is the bond and mortgage for $2,000, which I have!

referred to.

O ffered in evidence and marked exhibits L and M, ey

parte com plainant.

At the same time my mother and brothers and sisters ex j
ecuted the deeds of release I have spoken of. Mr.Jo n J
Hageman attended to all this business for me, drew all t
papers for me and drew the mortgage for Mr. VanDuyn, trana
acted Mr. VanDuyn’s business. [ owned the property somj
time not very long and sold it to John F. Shann,
these two mortgages of Simmons and Johnson of $500e¢.J
and the $2000 VanDuyn mortgage and the $175° “re erlC I

H. Fenning, trustee mortgage.
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A certified copy of the release by Ann H. Fenning, Teresa
H. Fenning, Mary E. Fenning, James A. Fenning, Mary S.
Fenning to Charles J. Fenning, dated April Sth, 1.871, offered

inevidence and marked exhibit N, ex parte complainant.

Bond and mortgage executed by Charles J. Fenning and
wife to Frederick H. Fenning, trustee, dated April 7th, 1871,
for 11750, recorded April 10, 1871, 3 P. M..in Book J,p. 196%
offered in evidence and marked exhibit O and P, ex parte

'complainant. e w ey T

Also certified copy of a mortgage from John A. Fenning
and wife to Cornelius VanDuyn, for $1000, dated May 26th,
1868, recorded May 27, 68 in Vol. I, page 359, being the one
wich was foreclosed by Mr. Ilagem an, offered in evidence
and marked exhibit Q, ex parte complainant.

On cross examination saith

I resided in W ashington at the time of my father’s
ecease, and remained there about five years after his death. 20
as iving in Princeton when the deed was executed to me
y my brother J°hn A. Fenning. 1 had been living in Prince-
p a very,short time before that, probably a month. I dont
, er bow much I paid him at that time, very little. It
over * ~°!1Sldered w°rth any thing much. I did not pay him
her a 0 ar and probably not less as near as I can remem-
thafn Cann°t state h°w long after I purchased the property
ocee mgs to foreclose were commenced, but ,¢ ¢oon
msto M i Could foreclose The object of foreclosure
ImmJT. lhe daims against my brother John A. Fenning 30

lagreed 1 bought the property of John A. Fenning.
J °f. ” Mr VanDuyn that I would give him a mort-

liat was 0'0 * 0USand| be would advance me one thousand,
tdl. Tbaft°ra °Uttlle nintll of October 1869, as near as I can
geeof on Th d°ne Wth the VieW °f forclosing the mort-
Hagenenll6é  ° USand- and bidding in the property, and Mr.
spossihlSforeclosure ofthe mortgage as soon
Wethe sh «& & deed was delivered, 1 don’t remember

Wepresent I wH * occured. At the sale Caleb S. Green
r. ageman, Mr. VanDuyn and myself and the
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sheriff. I don’t remember whether anyone else was present, |
and I dont remember whether anyone else bid. I don’tre j
member the amount of my bid. After the sheriffs sale and !
after the delivery of the sheriff s deed, upon the execution of j
thetwo thousand dollar mortgage dated April seventh, Mr, Van-
Duyn paid me one thousand, or the arrears of interest on the
first one thousand, might have been deducted out of the said
one thousand. This arrangementthat was consummated in the
spring of 1871 by the delivery of the sheriffs deed to me of
the property was the carrying out of the agreement which
I made with Mr. VanDuyn in October 1869, when I purchas-
ed my brother’s interest by the deed I have spoken of I
don’t remember when exactly I sold to Mr. Shann. 1
think it was 1872.

W itness being shown exhibit C. which is the annuit)
mortgage, which was cancelled of record on January tyentjl
fourth 1.872; says that is about the time I conveye t j
premises in controversy to John F. Shann. This an )j
mortgage was cancelled because Shann would not ta e ,
property without it. T did not return to Washington to live
after I returned to Princeton. I did not remain in nnceto

long, that is to live there.

W itness being shown exhibit N, says, that was ma e J
my brothers and sisters and mother to myself. ot
sisters were against it, through the advice of r-

Mr. Hageman. I prevailed upon them to do it, or w

am sorry now. I paid offthe two hundred dollars to 1
estate out of the one thousand dollars of Mr. Van uyn, s
taxes and insurance. L spent the whole one thoosand”on” 1

property and two hundred of my own money. ¥ ]
what the consideration was that I received rom

was at the suggestion of Caleb S. Green, I t in . N |
tained the deed from my brother. In the hrs J , 1
going to Trenton to see the Bucks Co. Ins. Co. a A

newal of a policy of insurance. I mete® G°*ern®!Jrs t0 him]
stated the situation of my brother John A.s a dt0 me]
The thing had all gotten in a muddle, and he sugg i

to go to Caleb S. Green and tell him the whole case.
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S the case to Mr. Green and I followed his advice. Then made

thearrangement with Mr. Van Duyn through Mr. Hageman,
[his counsel. Mr. Hageman acted for Mr. Van Duyn and my-
sf At the time I took the deed from my brother I did not
have the title examined. 1 thought I knew what old claims
Ithere were against it. What John put on his future interest I
[did not pay any attention to. I thought it was not neceseary
toexamine the title therefore. I undeistood at the time this
foreclosure was made that Mr. Hageman was aware of'the title
and its condition. Shortly after I purchased from my brother
[Jon, my mother and brothers and sisters agreed that the
mortgage of Mr. Van Duyn should be advanced over the
legacies left them by my father’s will.

On re-direct examination saith :

When I say I didn’t consider the property worth much
[when I bought it I mean John AAs future interest. The inter-
et of John A. was not worth more than the. Van Duyn mort-

10

gage subject to prior mortgages and interest and taxes. The 20

lale was at the hotel at Princeton. Was open and public. 1
pink no one bid but myself. This arrangement between my
I["others and sisters and mother whereby they released their
Interest on the advance of the Van Duyn mortgage was made
I tout the time I bought my brother’s interest. It was not
pirned into effect until after I bought the property at the sale.
I earrangement with Mr. Van Duyn was talked over and
pfeed upon after I bought it of John A. and before Mr. Hage-
p nbrought the foreclosure. Mr. Van Duyn said that he
| avance the money if Mr. Hageman advised him to
vax 6 m°ne™ " r- “an Duyn said that he would not ad-
/ 1 emPney unless it was advanced over and prior to the
will 'nterest: anc* "¢ interest of the legatees under the
bxes al °ne t"{Ousan<*dollars was to go to pay offold debts,
Div’'n ¢ *':eres*« B Et° the widow’s, and to secure his, Van
wasto ' mteresl:! ft' Was because the one thousand dollars
thatth~-* » mor” aSe»taxes and interest and insurance
far or consented to let it come in first. There was
Le Qe ~ear s taxes due, and it was out of repair. All

t ousand dollars went to pay the old two hundred
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dollar mortgage, the back interest, the taxes and imsuance
This was all done by the advice of Mr. Hageman, who v
counsel at the time. I have always understood the property
to be one hundred and twenty feet by sixty feet. -l have
known the property for forty7years, that is the size ofitasit
was in the original deed. It has never been changed as I
understand.

On re-cross examination saith:
(0]
Part ofthis money7 was put in repairs on doors and win
dows and painting when the repairs were made.

On re-direct examination saith :

The one thousand dollars did not pay the old nortgage
the taxes, the interest and repairs without my advancing noe
money. [ advanced about two hundred and forty-five dollars
to make the necessary repairs and square up the back ddis.

2° P e

On re-cross examination saith :

The costs and sheriff’s fees were paid out of the ae
thousand dollars paid by Cornelius Van Duyn.

On re-direct examination saith :

If there had been no encumbrance whatever on my bo
ther John’s interest, owing to the mortgages on the property
and the widow’s life-time right and legacies, I would nothave®

30 given a thousand dollars for John’s interest.

The further taking of testimony was here indefiniteyj
postponed by consent of Messrs. Field & Vanderbilt.

September 17th, 1883.
JOHN F. HAGEMAN. JR j
\

M. & E. C C

On Friday, September twenty-eighth, the taking of” j
mony was resumed by the mutual consent of Messrs. R 1
Vanderbilt, and in their presence, at the office of 0 n
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IHagemen, Jr., in Princeton, and the further examination of
(harlesJ. Fenning postponed until after the examination of
John F. Hageman.

I  John F. Hageman, a witness produced on the part of
the aforesaid complainant, being duly sworn, on his oath saith :

| [live m Princeton. Am a counsellor-at-law and have
1 ived here forty years. I am acquainted with Cornelius Van
IDuyn who lives at Kingston about three miles from here. 1 10
B U Il °hn_fennin£> Sf>inhis life time. 1 am acquainted
Iwith John Fenning, Jr., also with Charles J. Fenning and all

TheF were a family that lived in Princeton a long
* ad not done much business as an attorney for the

I«eTI1V ntl; tlife'iime0f0,dM nFenninS- 1 don' ‘b'nk

uw B B m 1 odVkFeming 1m

A 3 " -
rtegaéé or hlmU(S)nce agamg%l]oh%o%d gr?rll ng 1 foreclosed a

Isays; sllOWn PaPers> bond and mortgage, witness 20
<nded®Se * the papers on wh,dl that foreclosure suit was

Lrte°c™pJa™ ™ d*“ ce a"d marked exhibits R and S, ex
penning and wife ro“d 3nd m°rtgage from John A.
forme thousand dollo™6““3 ~  Duyn’dated May 1868,
|F of Mortgages, P 355” > recorded May 27th. 1868, in Book

This
fan, Duyn °rtr age WaS brou”ht tolme for foreclosure by Mr.
Pa'e no memoran” St&te Prec‘se”F when it was brought,
W in my Offfice a w3 8 1A uBw vHhen Fr was brought. It was
! beftre #th’> 187a 1 think

fortga™in rav March 10th’ 187°" 1 had not the
I* »as some L S*eSslon lon2 bef°re February 17th, 1870.

ill to fo

N . i87°" After Tn a een October 9th- and February

K negotiation her “ V.'3 mortgaSe to foreclose there was
ween Cornelius Van Duyn and Charles
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Fenning, and Mr. Yan Duyn wrote me a letter referring to
some proposition of Charles Fenning touching this mortgage
of John A. Fenning.

Witness being shown letter February 17th, 1870, written
by Mr. Yan Duyn to J, F. Hageman says :

That is the letter I refer to and is in Mr. Yan Duyn’s
hand-writing

Letter offered in evidence and marked Exhibit T e
parte complainant.

Xmade no search on the property myself, but was fir-
nished with a search or statement of liens upon the property
left with me by either John or Charles, I dont know which
There were two statements of liens against the property.

Two papers being shown witness, says

These are the statements I refer to.

Offered in evidence and marked exhibits U and
¢x-parte complainant.

I know Mr. VanDuyn saw these statements for I looke
over them with him before I filed the bill, with regard tot e
2 0claims against the property.

It is hereby admitted by Messrs. Field and " ant™ o
that thé record in the said foreclosure suit shall be recei

as part of the evidence in this suit.
JOHN F. HAGEMAN, JR,

H ; ; M &Er '

I made Charles J. Fenning, owner of * J”bornas,
premises. John Cruser a mortgagee. Benjamin °* " p

who claimed an interest in the judgment of . e” ofnaS

Johnson & Co., vs. John A. Fenning and B.? jOhnson&
3° Imlah Moore was not made a party. Theodore

Co., were parties to the suit.
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On exhibit U there appears a state of a judgment in the
Supreme Court in favor of Imlah and Charles Moore vs John
A.Fenning and John Cruser of $813. Judgment assigned
August twenty-two, 1868, marked satisfied as to Cruser.

I did not make the M oores parties, because it appeared
by those papers that they had been paid. I made Cruser a
party. He was certainly a party mortgagee.

Q. Do you know whether or not the Moore judgment
was satisfied by a sale of personal property of John A. Fen-
ning by John Cruser, the assignee of said judgment?

A. I cannot speak with certainty having had no interest
init, but I recollect that the sheriffof Mercer sold under the
Moore execution the personal property in the Fenning store,
as the property of John Cruser, who claimed to have bought
itof Fenning. I notice on this paper exhibit LJis the hand
writing of this, then, deputy sheriff Davis, an endorsement of
the proceeds of sale, for six hundred and forty dollars and
seventy-five cents. There appears therefore to have been a
balance of $195.37 cents on the judgment unpaid. I did not
make the Moores a party because I was satisfied they
ad been paid. I did not make John Cruser a party to the
oreclosure as being interested in the judgment; it was because

understood that he had been paid. . I made, with the direc-
sonof Mr. VanDuyn, no one interested in the mortgaged prem-
es whose liens were previous to the VanDuyn mortgage.
e id not want to pay them ; he thought he might have to
uyt e property, and he might have the cash to pay. And
made no search myself for subsequent incumbrances beyond
e statement and search which the Fennings and VanDuyn

Is ed me. They all talked this thing over about the

son the property in my office. I did not feel any per-

deA reSp°nsibility about jt, they all acted as friends. 1 un-
lien °° G fiiJi statemcnts furnished me comprised all the
Joh /f°p ProPerty subsequent to VanDuyn’s mortgage,
itorsth ,enning Professed to give me the list of all his cred-
stood >*1 ad SUei* made a clean breast of it; so I under-
inth  awa7s- I think the statement marked exhibit V. is

und writing of John A. Fenning. The marginal mem -

10
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oranda are made in my handwriting. 1 made the margnal
notes as we went over this statement with John A. Fenning
from John’s representations as to what was paid and what ot
paid. I did this so as to know whom to make defendants
and whom not. Some are marked paid and some not peid
so as to show who were to be defendants.

Witness being shown a paper is asked, what it is? says;

10 It appears to be a search of Mr. Lee, Clerk of the Sw
preme Court. It contains a reference to the Moore judgment,
marked cancelled. I notice also a reference upon it to the
judgment of Josiah H. Cain and George Ward, partners asJ.
H. Cain & Co. vs. John A. Fenning, for $661.99, including
costs, entered Nov 4th, 1868.

Q. As you will observe the date of entering said judg-
ment precedes the filing of your bill of foreclosure for M,
Van Duyn vs. John A. Fenning, will you please explain how
it was that said J. H. Cain & Co. were not made parties in

2 0 said foreclosure suit?

A. There was no reference to the Cain judgment in the
searches or statements furnished me by the Fennings and
Van Duyn, nor was | informed of such, and I had obtaine
no search myself from the Supreme Court. IfIhad known 0
it I should have made them a party, unless 1 had been told
then that they had been paid, as I had done in other cases.

Q. Do you remember, Mr. Hageman, of anything being
said by John A, Fenning, or any of the Fennings, or amybody
to you about or concerning this judgment, when these state

.foments or searches Were brought to you, either before or
ing the progress of said foreclosure suit?

A. No, never; either then or since, or until the brmgmg
of this suit. Mr. Vanderbilt then called my attention to 1*

Q. As counsel of Mr. Van Duyn in foreclosing”
mortgage for him if you had known of this judgment, w
you have made J. H. Cain & Co. party defendant ?

A. Most certainly, unless I had been assured that
been satisfied. under-

Q. Were there any arrangements, agreements, or A
standings between you and Mr. Van Duyn or the
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that J. H. Cain & Co. were left out and not made party to said
foredosure suit ?

A. No, I know nothing about it. The judgment of J.
H, Cain & Co. was not noticed, arid the mistake and over-
sight or om ission was because it was not known of, at that
time and came about in the way I have stated.

Search of Supreme Court Clerk offered in evidence and
marked exhibit W, ex parte com plt.

Search of County Clerk offered in evidence and marked

exhibit X, ex parte com plt.

I continued the said foreclosure to decree and sale. The
sale was made at the Hotel of Runyon Toms, Princeton. I
think I attended the sale. Yes, I was there. I have a pencil
memorandum concerning the same. It was made by me
showing how the sale was to be made. I found this memor-
andum among the foreclosure papers in this cause, the date of
itis March 31st, 1871. I made this memorandum undoubtedly
to prevent any misunderstanding between Van Duyn and
Chas. J. Fenning, who proposed to be the purchaser. The
property was bid off to me for $100, for Mr. Van Duyn.
Then, that Mr. Charles Fenning might become the owner of
't, ] made this memorandum, that if he wanted to become the
purchaser and would do so, and so he could have the deed
by complying with the terms of that memorandum.

The memorandum is offered in evidence and marked E x-
bibit Y, ex parte com plt.

The property was struck off to me for Van Duyn.

Q- How did the deed from the Sheriffcome to be made
ut to Chas. J. Fenning ?

A. Because Fenning satisfied Van Duyn’s claim as men-
Wed in my memorandum, and I authorized the Sheriffif he
°u doso to make the deed directly to Fenning instead of

I nDuyn. Thatis the way the deed came to be made out
jH “satisfied our claim as stated in the memorandum. I
CoWtre *2000 mortgage from Chas. J. Fenning and wife to

nelus * an Duyn, marked Exhibits L. and M., also the

30
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Bond and Mortgage marked Exhibits B. and C, also the Re-j
lease, a copy of which is marked Exhibit U., in conformity
with the memorandum mentioned. They were all delivered
the day the deed bears date. The Olden mortgage was paid!
out of the additional $1000, of Van Duy.n; $500, at least, was
paid on the previous liens of Olden, Duryee and Johnson, as
I notice by a memorandum in my own hand writing made at]
the time which I find among my papers. $225 was paid to
Olden, $100 to Duryee, $175 to Johnson, out of this #1000
advanced by Van Duyn, Then something, like $205.55 wasj
paid for costs and taxes. Taxes about $200. I first took out
my bill of costs and the Sheriff's and the interest on the
plaintiff’s mortgage above $1000, and that $705.55, to payto
the benefit of Fenning, and it went to pay Olden, Duryee and
Johnson and taxes as I have already said, and that accounts
for the $1000 advanced.

The memorandum of J. F. Hagerpan containing the pay-
ments of the Olden mortgage and Duryee and Johnson interest
offered in evidence and marked exhibit Z, ex parte complain-
ant.

Also a memorandum of J. F. Hageman of the en-
cumbrances previous to the time of sale. Marked I, ex parte

complainant.

I find these memoranda among the foreclosure papers,
they were statements or memoranda of the suit made at the

time by me.
Being shown a letter bearing date March 1ith, 1871, says.

That is a letter of Mr. VanDuyn’s addressed to me<
which seems to show that Mr. Fenning wished to avoid a sae

by the sheriff.

O ffered in evidence and marked exhibit No. 2, eX Pa

complainant.
r|
Q. Mr. Charles J*Fenning says in his testimony as* _
lows on cross examination," “ the object of foreclosing

ing the VanDuyn mortgage of $1,000) was to cut 0
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agairst my brother John A. Fenning,” will you please state
whet you understood to be the object for which you were em-
Lyed by Mr. VanDuyn to foreclose said mortgage ?

Objected to because the question is incompetent, irrele-
vant and immaterial and is offered for the purpose of discredit-
ingthe complainant’s own witness.

A. T have no knowledge that any one concerned in the
foreclosure suit desired t-o cut off any claims whatever. Mr.
[VanDuyn’s object in foreclosing so far as I could learn was
tosecure his mortgage debt which was growing constantly
nore insecure by the accumulation of interest on previous in-
cmbrancesy and I know of nothing contrary to such purpose
Iathe part of Mr. VanDuyn in directing the suit. [am sure
Ihadnone. No such motive; and I think Air. Fenning in
Igvinghis testimony must have not intended to state the
[ netter in that way.

Q Can you state when it was so far as you know that
[ M Van Duyn agreed to advance the additional $1,000 to pay
badkinterest on the mortgages preceding his and taxes, pro-
I viding the heirs and widow released their interest in the. prop-
I atyand made a mortgage of §2,000 next to the two first $5°0
I nortgages of Johnson and Duryee, and let Fenning take the
I deed for the property ?

A T think that arrangement was made at the time that I
I wrote that lead pencil memorandum ; that was, the day of the
I sle I am quite sure of it.

Q Before you made that memorandum during the pro-
I gess of the foreclosure suit, do you know whether or not
I thee had been some conversation or interviews between

I M Fenning and Mr. VanDuyn relative to said foreclosure 3°
I suit?

A Tdon’t know, but I presume there must have been. 1
oppose so from the letters I had. Mr. Charles J. Fenning
Véanxious to retain the property for himself and family. 1
nean h's mother’s family.

Q Did Charles J. Fenning come to see you and see if it
Caddbe arranged with Mr. VanDuyn so that they could hold
the property ? -
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A. He saw me several times. I don’t know that he cane
with Mr. Van Duyn. I suppose they were together. It ws
apparent to me all the time that he wanted to hold the prop-
erty. I can’t state definitely anything that he said. It ws
after the foreclosure had been commenced that they canw if
they did come together. The result was that he was allowed
to take the sheriffs deed and satisfied Van L)uyn inthe way
stated. I can’t say that the arrangement was made under ny
advice : it was an arrangementagreed upon by Mr. Yan Dyn
and Mr. Fenning. I superintended the completion of the ar-
rangement as cousel to see that it was legally right.

Q. Then, as I understand, you drew the releases and
mortgages and saw that they were so executed and so re,
corded that to carry out this arrangement the $2,000 mort-
gage would come in as a lien upon this property next to the
two $500 mortgages of Johnson and Duryee ?

A. I didn’t see that they were recorded, unless, perhaps,
I saw that the Yan Duyn mortgage was. I cannot recollect

1 A em recorded myself, but I can say that in re-
ferring to the papers that I marked on the number in which
they should be recorded. The Van Duyn mortgage is marked
No. 1 and was to be recorded first; the widow’ dower mort-
gage second and the trustee’s mortgage third, and I believe
they were recorded in that order. The endorsements on the
bottom of the mortgages to that effect are in my handwriting.

Q. What arrangement, if any, was made for the widow
and heirs is consideration of their releasing their interest in
the estate?

A. Charles Fenning wupon receiving the deed for the
property executed to Mrs. Fenning, the mother and widow,
an annuity mortgage upon the property for $250 a year. He
also executed at the same time a mortgage to Frederick H
Fenning, trustee, to secure $[,750 for the use of the children
who under the will of their father had an interest in the prop :
erty. My recollection is strengthened by reference to the
mortgages, and those mortgages were to come in next to the

$2,000 mortgage.
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Witness on, being cross*exat&i&edi saith :

I do not think I could have anwered* the questions as to
therecording of the papers without my memory being refreshed:
bythe papers themselves. This transaction happened about
twehve years ago. My attention was first called to the subject
ofthis suit probably some four,.five or six months ago when Mr.
Vanderbilt asked me about the Cainjudgment. Then he spoke to
neabout it again perhaps two months ago* when I referred
to my papers. I could have given him some information
without referring to my papers*. I could: not then and cannot
mowgive him any light about the Cain judgment except that
itwas not put in. Mr; Vanderbilt asked' me why I had- not
nace Cain a party to the suit. I told him: [ did not find such
ajudgment on the memorandum: I had, and; gave him the
memorandum. I gave him the one marked: Exhibit U. It
was among my papers;, and has only reference to the Moore
judgment. 1 can’t call to mind any other question that Mr.
Vanderbilt asked. That was- the principal inquiry he‘made. 5
dnt suppose that that was all the conversation we: had, but
Icent recall all the particulars of the conversations; I acted
ertirely as the attorney of Mr. Van Du-yn in the foreclosure
sut. I don’t know that Mr. Charles J. Penning- had any attor-
rey. There was no defence put in in: the foreclosure suit.
Jdn A. Fenning on or about October 8, 1869*had a conver-
sation-with me about his troubles; Well,., my recollection®- is-
way indistinct because he had several conversations with me
f Ma*t'me and during several months after. The only prom -
uientpartofa conversation that I remember of his is that he

sadhe was sued*. He stated'that he was not getting along 30

Wl at the store, and said that he proposed to sell the prop-
“y to his brother Charles, that, he was getting behind-in in-
vest, and [ am not very clear in my mind whether he did
° ~me give me the statement of the liens. I was go-
n?to say that he gave me Exhibit V at that time. It was
®ngthe first of the conversations I had with him. I believe
H g memorandums in lead pencil' on Exhibit V are in my
j, Nti*ng  Certainly at the first interview he was alone,
was* A a little & & collect against him and: that
ereason he came to my office. Either at the first or
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second he came to my office, he brought me his father’s
will which I have still, and talked with me about the interest
of the heirs and his own interest, and that was followed by the
proposition to sell his property to Charles, and it resulted in
a conveyance of the property to Charles.

Being shown exhibit says:

That is the deed that was given by John A. Fenning and
wife to Charles J. Penning on October'9th, 1869. I filed the
bill to foreclose March 10, 1870.

Q. How came John A. Fenning and wife to execute a
mortgage to Cornelius Van Duyn on May 26, 1868 for $1,000
on his right, title and interest in the property?

A. I don’t know and had nothing to do with it. Mr
Lytle was the attorney who drew the papers for Mr. Fenning
at that time. [ have been Mr. Van Duyn’s counsel forthirty
years. Mr. Charles J. Fenning was not present at the first
interview I had with John A. Fenning. [ can’t say when 1
next saw John A. Fenning. W hile I ;jaw him two or three
times I don’t, know when it was before he came to execute
the deed.

Q. Itappears by the papers that in October, 1869, Mr
John A. Fenning and wife executed a deed to Charles J. Fen-
ning for the consideration of one dollar, and it also appears
that shortly after you filed a bill in the Court of Chancery of
New Jersey for the foreclosure of a mortgage given by John
Fenning to Cornelius Van Duyn for §1,000, in jyj1i* * ~
pears that all the judgment creditors that you knew of an
all the mortgagees subsequent to the mortgage were mae
parties, please state what was the object of John A. Fenning
putting the title of these premises into Charles J. Fenning an
then foreclosing and selling out the premises under this sae

A. John Fenning did not foreclose this mortgage. a
Duyn foreclosed it, and I know of no object that John
ning had in conveying the property to Charles unless
of his difficulties and want of success in business.

Q. Please look at exhibit T and read the contents 0
exhibit.
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Witness reads :

JdKingston, February 17, 1870.”

“Mr.Hageman,

Dear Sir— I called at your office about
3JP.M.on Tuesday and found it closed. Probably you had
returned home. I wished to see you in regard to Penning.
He told me that if I could command about $1800 it could all
be arranged. . Now, how can I get that amount of money at
this time? Is there no other way so that I will be safe, as it
will be almost impossible for me to raise that amount. I
would of seen you on Tuesday but was detained in Judge
Fields court waiting to see him in regard to.the Post office,
as it is my impression that some one is after it, that it was
that detained me on that day.

“Truly yours,

“C. Van Duyn.”

Q. It appears by this exhibit that Mr. Van Duyn called
upon you on the 17th of February, 1870 to see with regard to
bis loaning Charles J. Penning $1800 wupon the premises in
controversy. Do you know anything further about the ar-
rangement that.was made between Mr. Charles J. Fenriing
and Mr. Van Duyn to do that?

A. Nothing whatever. I don’t remember any conver-
sation of mine with Mr. Van Duyn upon the subject.

Q. Do you not know of any arrangement between Mr.
VanDuyn and Mr. Fenning by which Mr. Van Duyn would
help Penning save the property for him self and his mother
and sisters ?

A. No; none at that time.

The further taking of testimony was here adjourned by
mutual consent until Friday morning, October 5th, at ten and
a HalfA. M.

JOHN F. HAGEMAN, Jr,
M. & E. C. C

The testimony of John F. Hageman was resumed this

5 day 0f October, 1883, by consent of Messrs. Vanderbilt
and Field

1(0)
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Cross-examination being continued, witness says:

I have transacted business for VanDuyn for over 30
years I should think. I have not done anything for him as
attorney for about .2 years. It is impossible for me to say
definitely how long before Oct. 9th, 69, I had the conversa-
tion with John A. Fenning about his troubles. My impres-
sion is, not over a month or two. John A. Fenning did not
come to me for advice at that time. I did not regard it so,

10 He came I think because I had written to him in regard to a
claim. He came to see me between that time and Oct. 9th. I
am sure he did. I think he came to tell me what he was
going to do. I was never his counsellor. I think he came
*to talk about a claim I had. I think the deed of Oct. 9h
was prepared by me because I was VanDuyn’s lawyer. John
Fenning for one requested me to draw the deed. It was the
result of an arrangement between Charles and John. 1 can-
not give the particulars. I don't really remember anything
except that the brothers had agreed to have it drawn. I do

20 not know of my own knowledge that prior to Oct. 9th, 1869,
Charles or John had been to VanDuyn to borrow money.
Hor have I any recollection that prior to that time VanDuyn
had agreed to let them have it. I have no recollection that
after Oct. 9th, ’69, there had been any proposals or negotia-
tions between VanDuyn or them for the loan of money except
what appears in the letters of VanDuyn to me which have
been offered in evidence. There might have been. I dont
know of my own knowledge, but I take it for granted that
VanDuyn knew that the deed was to be given by John

JOFenning to Charles Fenning. The Fennings came to mebe
cause I was VanDuyn’s lawyer, I suppose. I had never done
anything for the Fennings before that ti.me. I think # waS
before Oct. 9th, 69, that VanDuyn and the Fennings met at
my office. I am not sure. I hardly remember what they
talked about. There seemed to be an understanding thatJo
Fenning could not go on in that way, running behin .
think John brought exhibits W and V before that timeton”
I don’t know how long before, not very long. I dont
Mr..VanDuyn had anythingto do with the arranging ®
deed of John A. to Charles J. Fenning; he had knowledge
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it Isay thatwhen VanDuyn and the Fennings were together
theytalked freely. 1 do not say they talked about the fore-
closure.

Q At this meeting at your office between the complain-
atand John Fenning and Chas. Fenning, which took place
ayou have stated, and exhibits U and V were ,shown to you
yJohn and John talked freely as you have said, what did fee
talk about ? 's5vo 'm

A John Fenning did not show these exhibits U and V
athat occasion for I had them already and exhibited them
tohmand Mr. VanDuyn and to Chas. Fenning if he was
thae. I am not sure that he was there on that very day. 1
cact call to mind particularly what was said by any of the
patties present, but the conversation had reference to the em-
barrassed position of John A. Fenning and to what would be
best for all parties concerned.

Q At the time when VanDuyn and John A. Fenning
adChas. J. Fenning were present at your office talking about
the affairs in which the exhibits U and V were produced., and
whereinyou say that John A. talked freely about his em- 20
barrassments what did he say ?

—_—

No answer required.

Q You have said on your direct examination “that you
nacke no search yourself for subsequent incumbrances beyond
me statement and search which the Fennings and VanDuyn
fumished They all talked this thing over about the claims on

the property in my office,” when John talked freely what did
h.esay'.g)e [} JO

Objected to because question has already been asked and
answered.

1
é“ 1 cannot particularize, at this time, afeont his eonver-
aion, and can only say that he professed to give the extent of
lsemharassments and creditors.
m Q ~ Ibis time did not the complainant agree to let
as-J. Fenning have some more money upon the property,
na outto be foreclosed
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Objected to because the witness has not said that amny-

thing whatever was. said about foreclosing the mortgage &
this interviews

A. Not a word, nothing of the kind that I recollect. I
am almost positive of it. 1 was going to say that there was
not, but it has been so long since, that I did not feel warranted
to. say that there might not have been.

Q. Is it not possible that there might have beensomear-

10rangement between the Fennings and VanDuyn between them
selves and not known to you ?

Objected to because too indefinite, because the very nature

of this asks for something which the witness knows nothing
about.

A. Barely possible, but strongly improbable.
Q. Do you intend to swear that it was not possible that
Mr. VanDuyn and the Fennings had agreed about the ad-;
2 va“cem”nt of more monies among themselves?

Objected to as asking for an opinion and not for whathej
knows.

A. Tt is impossible for me to swear or to know whet j
parties might have agreed among themselves out of my pres-j
ence and office.

Q. Did not VanDuyn write you a letter to let Chas.J.j
Fenning have some more money upon the property if he cold;
do it safely ?

A. The only letter upon this subject has been offered in
evidence and marked as an exhibit. It can speak better thanJ
I can speak its precise language. My recollection ot it isj
that' Chas. Fenning previous to the sheriff’s sale of the prop
erty applied for an additional loan which Mr. VanDuyn was
perplexed to know how he could accommodate him with.

Witness being shown exhibit T for the complaint ISI
asked if that is the letter he refers to, witness says :

Yes, that is the letter. It is dated Feb. 17, 1870.
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The bill was filed M arch 10, 187Q, and this letter exhibit
Tfor complainant, bears date Feb. 17, 1870, about 3 weeks
prior to the filing of the bill, and not im mediately before the
[sheriff’s sale. I find only two letters from Mr. VanDuyn on
that subject and no other. He often saw me' in those days.
[Exhibit No. 2 is the other letter. These are the only two let-
ters that I remember to hive received on the subject.

Q. How came you to foreclose the bond and morto-asre
without m aking a search ?

A T have already explained that. 1 took the searches
which the parties interested furnished me.

Q. How came the complainant and the Fennings to fur-
nish you with the searches and the statements of the claims
against John A. Fenning for the forclosure proceedings and
jconsult with you as to whom to make parties defendant in that
suit? . m H |

A. John Eenning I think wasthe one who furnished the
statement and searches, but they were spread out and exhibi-
ted to the com plainant and also shown to Charles J. Fenning,
they did not consult me as to whom should be made defend-
ants, that 1 determined for myself, only they understood and
I esired that the mortgage should be foreclosed subject to
mprior mortgages. I mean Mr.VanDuyn and Charles Fenning
I °t wunderstood. I don’t know anything about John. I
I ontknow that he had anything to say about it.

K iC ~ 3Sn0t tle mortgage foreclosed by Mr. VanDuyn
« the request of Charles J. Fenning?

if Hi knowledge. I have no reason to believe,
It Aat A learned either from VanDuyn or Charles
[of eT S rnor*gdge was foreclosed at the request
[werefOr " e Charles Fenning. My instructions

[meto™11 * an® u”n himself. I remember nothing to justify
sa® “hat there was any such understanding between the
I®mplainant and Charles. - . ~

* Was it not a friendly foreclosure?
yeti ' authorized to say it was friendly, and

SR* A Ajle. Ijjseemed to be a necessity,
as it not foreclosed in the interest of the Fennings ?

cannot say that it was.

20
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Q. It resulted in the interest of the Fennings on the cay
of sale, did it not ?

Objected to because it is immaterial and irrelavent and
asking for a conclusion and not a fact.

A. I cannot say that it did without analyzing the results.
Q. You have said that Cornelius VanDuyn was a fiiend
of the Fennings, that before you filed the bill to foreclose you
and the complainant discussed with regard to the dans

10 against the property;, if the foreclosure was not commenced

20

30

and carried on in the interest of the Fennings, why did you
do that ?

A. 1 did not mean to say that Mr. VanDuyn was ay
more especially a friend of the Fennings, than he is a fiiend
to ail his debtors, but he was friendly to the Fennings in this
business, and the statement that was made as to the anount
it claims against the property was only designed to infam
both Mr. VanDuyn and Mr. Charles Fenning of the legal lia
bilities against this property.

Q. You have said that at this meeting at your office that
you made on exhibit V for complainant in your own hand
writing the marginal notes thereon as you went over it fiam
John A. Fenning’s representations as to who were paid and
who were not, please look at that exhibit and state if all
marginal notes thereon are in your hand writing ?

A. I find eight entries in‘the margins including four with
pencil, originally. They are in my’hand* writing.

Witness looks at exhibit U, and' says that shows when
the Moore judgment was recovered, it was Aug. 22, 1868, an

was satisfied Jan. 26; 1869.

Q You have said, “I made this- memorandum ~
doubtedly to prevent any misunderstanding between Coriie iu *
VanDuyn and ChaSi J. Fenning Who proposed to'be the pu*<

bl

chaser;” when was that exhibit Y made ?

A. After the sale and on the same day. After the sa
I think, and on the same day,, I know.

Q. Please read memorandum Y.

Witness reads exhibit Y. .
“VanDuyn is to take a new mortgage on the w 0e™ *

“perty for his claim, decree, with interests and costs, a
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"such more, as will make $2000, to follow the two mortgages
"ofDuryee and Johnson, amount together $1000. The in-
terest on said mortgages and Job Olden’s mortgage for prin-
cipal and interest and taxes are to be paid out of the surplus
"of said $2000, after VanDuyn’s claim shall be satisfied, and
"the widow and the legatees of John Penning, deceased, are
"to execute releases of their interest in said property, deed
"from Sheriff to be made to VanDuyn or to whom he may
"direct. March 31, 1871.” Endorsed ” Memorandum,” &c.

Q, Please look at exhibit 2 and tell me when that was
made ?

A. Cannot state the precise date, but it was after memor-
andum marked exhibit Y was made, and before or at the time
the deed was delivered and the money paid.

Q. Please read E xhibit 2.

Witness reads. “Kingston, March n, 1871.”

"Mr. Hageman. Dear Sir. Charles Penning called on
"me to day in reference to the property. I referred him to
"you, and informed him what you thought best I would be
satisfied with; he does not want the property sold. If you
are at home on Monday evening I will call at 7 o’clock.

” Respectfully yours,
“C. VanDuyn.”
He went from libre to Trenton to consult With some
one of your profession.”

Witness being shown a paper purporting to be a certi-
fied copy of the execution issued upon the foreclosure of the

mortgage held by VanDuyn vs. Fenning, (which is
marked D 1, ex parte deft, for identification,) is asked to state
tk am° Unt M erest Big the complainant over and above
,e Prme,pal sum of $1000, to the 10th day of April, 1872,

at being the date of the delivery of the Sheriff’s deed to
bas. J. Fenningv says :

to S' aPPears horn the statement of the Sheriff appended
ewrit of execution that the decree for complainant was

the anC** at tYe jnterest from Jan. 10, 1871, the date of
ofo/ - to APril 10, 1871, was $20.71 more, making total
which would show that $202.76 was interest

Which Had . L
accrued on tfié original mortgage.

Q- The Sheriffs fees were what ?
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Objected to because the exhibit speaks for itself.

A. By another statement of the Sheriff attached to the

said writ the Sheriffs fees over execution appear to have been
$26.83.,

Q. The taxed costs how much ?
Same objection.

.A. The complainant’s taxed costs $70.03, and interest on

10 the same $1, total $71.03. These figures, the questioner says,
are $302.32. You say it is that, I presume you are right.

Q. Taking out of the $1000, advanced to Chas. J. Fen-

ning the interest on the original $1000, to April 10, 1871, the

Sheriffs fees and the taxed costs which you have said was|3aid

out of the $1000; the question is, was not then the sum of

$697.68 the exact amount that went to the benefit of Chas. J.

Fenning, for the payment of the Olden, Duryee and Johnson

mortgages and the taxes ?

Objected to because it has been no-where stated that this
®overplus of the $rooo advanced was to pay the Johnson and

Duryee mortgages, but'only the interest on the same.

A. 1 have made no calculation of this matter and am not
as able to answer this question as well as you are yourself

with the data you have.

The witness is asked to look at Exhibit No. 1 for corm

plainant.

Q. When was that exhibit made ?

A. I don’t know, probably just before the sale. It PIK
ports to be the amount of the encumbrances on the property,
made before the sale. I suppose I wanted to know what te
encumbrances were and what Mr. Van Duyn would have
to bid.

Q. Were Job Olden, Anthony Simmons and Abram

Johnson made parties defendant to that foreclosure becaus

of their mortgages ?

Question objected to because the record is the best ev

dence.
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A. I have said who were made parties defendantand have
said that those who held liens on the property previous to the
complainant’s m ortgage were not to be made defendants to
this suit and were not.

Q. If they were not how could that statement be made
with a view to show how Mr. Van Duyn could be able the
better to bid on the property.

A, 1did not intend that Mr. Van Duyn should bid the
property in without his knowing also what was the amount
of the prior claims which he would be bound to pay. The I0
Van Duyn mortgage was subsequent to those mortgages.

Q. Please look at Exhibit D i for defendant and state how
much was due complainant for the whole amount, principal
and interest, due com plainant?

Objected to as paper shows for itself.

There was due the complainant the amount of his decree
n *375»with interest to be calculated on that decree to the
1"y of the delivery of the deed. Complainant was first en-
titled to that, B. R. Thom as was entitled to be paid second, 20
ajudgment, $256.67. John Cruser was third, $;1146.42, and
the costs of com plainant’s and sheriff’s fees with interest.

The witness is asked to look at Exhibit No. 2 for com*
Pamant and state the date of it.

A. I have already done so, March 11, 1871.
Q- Please read exhibit No. 2.

Witness reads said exhibit No. 2.

PenH" Matla jrajtfES by reason of some negotiation *

Cha ¥¥1 a settRment of the foreclosure suit between
H 'Penning and the complainant?

dicate« nothinf about it more than the letter itselfin-

desiretH *  tHat 1 think shows that Mr. Charles J. Fenning
0 avoid a sale of the property if that could be done

dosingthe! have Said that “ Mr-Van Duyn's object inl 1
tosecnreKm mortS*ge-30 far as you could learn, was
insecure h 'S™(0rtgaSedebtwhich was growing constantly more

y e accumulation of interest on the previous in-
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.cumbrances.” In view of the fact that he took a noitgage
for twice the amount he was then foreclosing, do you wish
still to state that his only object in foreclosing was to secure his
mortgage debt because it was growing more insecure ?

A. T have no wish on the subject, hut if you are desirous
of any explanation I will say that when he took the rew
mortgage the legacies which had been charged upon te
mortgaged premises by John Kenning in his will were released
and brought in as subsequent incumbranees to his new nuot

10 gage.

Q. Then the new mortgage of s2000 given by Charles J.
Kenning to the complainant was advanced over the legacies
given under the will of John Kenning to his children and his
lieifs at law, was it not ?

A. Yes, with their consent.

0. You have said substantially that Charles J. Keming
and Mr. Van Duyn arranged the settlement of the $1000 foe-
closure suit by which arrangement Mr. Van Duyn advanced
Charles J. Fenning an additional $1000 and took a new not-

20 gage upon the property for $2000. Was this done by your
advice ?

A. The arrangement was entirely their own. They aily
conferred with me as to whether and how that arrangement
could be executed.

Q. Then as I understand it, the arrangement was nae
between themselves and you were employed to draw te
necessary papers and superintend it so that it would be legal j
ly done ?

A. Yes, that was the case.

-jo Q- After Charles J. Fenning complied with that arrange
ment as set forth in Exhibit Y, for complainant, and took t e
sheriff’s deed in his own name, that was a settlement and en
of those foreclosure proceedings, was it not ?

A. T suppose it was. It was intended so to be.

Q. Then the bond and mortgage ofs2000, Exhibits
M, were given and executed by Charles J. Fenning an
to Cornelius Van Duyn as a payment of the $iooo mor g
then under foreclosure, was it not ? , 10

A. I have just stated that it was so, and I know

equities to defeat it.
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The witness being shown exhibit Z for complainant says :
The lead pencil marks “ etc.” are in my handwriting.
On re-direct examination saith :

Q You say in your testimony that “the deed of Oct. 9,
18®, from John A. Fenning to Chas. J. Fenning, was drawn
byne because I was VanDuyn’s lawyer,” please explain what
youmean by that, and what interest Mr. VanDuyn had in
having this deed drawn.

A T had never been called upon before that time to do
any attorney’s work for the defendants and I know of no rea-
smwhy they would come to me with any business relating
tothat property unless because I was known to be the con*
stant counsel of Mr. VanDuyn who held this prominent mort-
gage on the place. VanDuyn did’nt pay me for it. I think
(s, J. Fenning paid me for drawing it. Chas. J. came to
netodraw it. I cannot .say that VanDuyn had talked of
foreclosing the mortgage before the deed was drawn.

Q You have said “I made no search myself for subse-
quent encumbrances beyond the statement and search which
meFennings and VanDuyn furnished me,” do you mean to
saythat Mr. VanDuyn furnished any of these statements or
searches and if not what do you mean ?

A. 1 do not mean to say that Mr. VanDuyn furnished me
with any statements or search, but I mean to say that the
statements and searches which were furnished to me by Mr.
Penning were reported or read to Mr. VanDuyn and he was
consulted as to whether there were any .more encumbrances,
s wanted to know all of them. I want to say that Mr. Van
buyn is the most guileless man that I ever knew in all his
transactions.

Q Were not these statements or searches first brought
°you by John A. Fenning to show the incumbrances on the
Property he was about to deed to Charles J. Fenning and that

m m afterwards used in the foreclosure suit as you have
testified?

A. 1 think they were brought to jme by John Rennir
1ot to show his indebtedness and perhaps to satisfy .Chari

10

20

30
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with a view to his purchase of the property and were then
used by me in the foreclosure proceedings.

Q. You say “only they understood and desired that the
mortgage should be foreclosed subject to prior mortgages, I
mean Mr. VanDuyn and Charles J. Fenning understood,” is
that so ?

A. I do not mean that Chas. J. Fenning desired the
foreclosure of the mortgage at all so far as I know, butI do
mean to say that both Chas. Fenning and Mr. VanDuyn un-

to derstood that the mortgages being foreclosed at the direction
of Mr. VanDuyn should be done, subject to the former in-
cumbrances. JNO. F. ITAGEMAN.

Sworn and subscribed before me this Sth day of Octo-
ber, 1883. JOHN F. HAGEMAN, Jr,
- - M - M&E.C.C,|

Thomas Crozer,of the township of Ewing, in the county

of Mercer and State of New Jersey, a witness produced on the

2"part of the defendant, Geo. Ward, partner, &c., by7 consent of

the solicitor of com plainant, being duly sworn, deposeth and
saith

In the year 1871 I was sheriff of the county of Mercer,
My term began in November 1870 and ended in 1873, I
have my sale book with me. My sale book as sheriff Ittlj
produce it. I have a record of the sale in the above men-

tioned cause in my sale book.

It is adm itted that the sale spoken of in the sheriffs
"0 book is the sale of the property in dispute.

JOHN F. HAGEMAN, Jr,

-l-my A M. & E. E c-

It was sold for $100 on March 31st, 1871.
W itness being shown exhibit 3 for complainant says.

Thatis a Sheriff’s deed made by me as sheriffto Chare

J. Fenning, on April 7, 1871,
The consideration was $100.
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Sheriff’s book offered in evidence and marked exhibit
]) 2ex parte defendant, THOS. CROZER.

Sworn and subscribed before me this Sth day of Octo-
ber, 1883. JOHN F. HAGEM AN, Jr,
M. & E. c: ¢

The testimony of Charles J. Fenning is here resumed
by consent; the evidence of John F. Hageman and Thomas
Crozer having been introduced by consent. ! 10
October 5th, 1883.

JOHN F. HAGEMAN, Jr,
M. & e¢. c. a

Charles J. Fenning on re-direct examination saith :

Q. You said when you were last on the stand that “you
iwould not give $1000 for your brother John’s interest in the
property, because of the mortgages on the property and the
widow’s life-time right and legacies, even if there had been 2Q
no incumbrance on my brother John’s said interest.” At
!what time do you mean you wouldn’t give this?

A- At the time that I bought it of my brother, October
9th, 1869. What I mean is that I would not have-given
pooo cash for my brother’s interest if it had no incumbrances
lon it, taking in consideration the claims and interestaccumu-
Uted on the property with the taxes, also mother’s life right
I'nerest, and afterwards the amount due the heirs under my
[father’s will.

Q- What do you mean by claims and mortgages ?

30
ad P mean the mortgages of Olden, Duryee and Johnson

an t e interest on them, ancH taxes against the property.
. & Were ah incumbrances made before father’s death,

ta ¥  -Penning, you have said in your cross-examination
| a. .“c object of foreclosure was to cut off the claims
« -y brother J°hn A. Fenning.” Do you mean to say

MY°U CVer anY arrnngement or understanding with
A uyn to that effect, and if so, please state what it was ?

Din ~ never had any such arrangement with Mr. Van
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Q. Then please state what you mean when you say that!
“ the object* of foreclosure was to cut off claims against nyl
brother John A. Fenning ?”

A. I mean that in my own mind, taking in consideration 1
the claims ahead ofJohn’s interest, that it would not be prob-1
able that anybody would pay or bid more than M. Vanl
Duyn’s claim. Consequently I would reduce most of the!
claims of record against John. I mean they would be cut off!
because it wasn’t probable that anybody would bid overthel
amount due on Mr. Van Duyn’s mortgage. [ only thoughtj
that in my own mind. I made no arrangement withany-j
body else. It was an open sheriff’s sale for everybody to bidj
if they wanted to, on the front steps of the Mansion House. [j
never heard of the judgment of J. H, Cain & Co. during thej
foreclosure or up to the time of the sheriff’s sale. I first heard!
of this judgment at the commencement of this suit, when nyj
brother Frederick II. Fenning, in Brooklyn, wrote to meat!
Hoboken if I kneW anything of the Cain judgment on recad
against John’s interest. I answered him no, I never had.

Witness being shown Exhibit V, for complainant, says.!

That is in my brother John’s;handwriting. At the tine 1
went to John F. Hageman about getting the money fromM.j
Van Duyn I took him this paper, Exhibit V, procured by
John for me, and I left it with Mr. Hageman. * suPf”"]
when I gotlit of John that it had all'the claims againstt ¢

property.
On re-cross examination saith :

I must have taken Exhibit V to Mr. HagCmari ab°u®
time when Mr. Hageman received that note from i r; *
Duyn. I mean the note of February 17. 1870. T3j
show Mr. Hageman the claims as far as [ knew. [ a
Mr. Van Duyn prior to that. I cannot say how long
Three months before. I saw Mr. Van Duyn noret a »

I hadn? seen Mr. Van Duyrn previous to Octo
The first thing I did was to secure John s interest. "
was at the suggestion of Caleb S. Green. we
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Hageman to have the deed prepared. Iknew that Mr. Hage-
man was a Com m issioner of Deeds. I don’t know ofany other
reason. Mr. Hageman had never done any business for me
before. 1 had been away from Princeton | didn’t know any
thing of the lawyers there. I had not seen Mr. Van Duyn
prior to that. I did not know then that Mr. Hageman was
Mr.Van Duyn’s lawyer. As soon as I got John’s interest I
tried to find out all the particulars of the claims and what best
thing to do. I think that Iasked my brotherJohn if he thought
that Mr. Van Duyn would lend another $1000 if he was made
isecure. lie said he thought he would, and I went to see Mr.
Van Duyn and he referred me to Mr. Hageman. I cannot
;say how long after the delivery of the deed from John A. to
nel went to see Mr. Van Duyn. It must have been inside
coffour months. I could not tell exactly.

Q. Who first suggested the foreclosure of the $1000
mortgage held by Mr. Van Duyn ?

A. T csuld not say really, but I think Mr. Green, of Tren-
ton, thought it would be the best plan for me to hold the
| propertyatalower rate, I suppose. Mr. Caleb Green I mean, Iliad
consulted with him once. I mean by lower rate that in con-
sideration of the claims ahead of John’s interest and then ad-
ding to that all that John had put upon it, would be much
I more than the property was worth. It wouldn’t be probable
that they would bid at the sale to protect their claims.

Q. Do you know if any one went to Van Duyn and
I asked him to foreclose the $1000 mortgage ?

A. I'suggested that to him.

Q- What did you say ?
1 A. As near as I can remember I told him, that there
I was interest and taxes against the property which had to be
I Paid, and I would like to borrow $1000, I think, or more in
I e first place, and that I would secure him for the whole,
I Waning the $1000, he had advanced to John, and he referred
B |y m *afeman,to arrange the matter. I went to Mr.
I  femanthen. I don’t know how soon. As near as I can
ar mCQ%er * s*ated all the difficulty of the property to him.

What do you mean by difficulty ?

I H mean all the interest accumulated on the old mort-
I Ses,taxes, the incumbrances that John put on the place,

2q
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and there was no insurance. [ can’ think of the other’
claims. I mean the mortgages and judgments against John,
and all there was against the place. The first time I saw M.
Hageman, he said he would consult with Mr. Van Duyn
The next time I saw him he proposed to secure M. Van
Duyn by putting his claim next to the two original mortgages
of Johnson and Duryee, which I consented to do.

Q. You have said that after you went to Mr. Van Duyn
he referred you to Mr. Hagernan, and what did Mr. Hageman
say about the foreclosure of the $1000 mortgage?

A. I don’t remember the exact words, but it was under-
stood between us that Mr. Van Duyn’s mortgage should be
foreclosed, between me and Mr. Hageman, and, as I under-
stand, Mr. Van Duyn authorized Mr. Hageman to go ahead
with it.

Q. Was the $1000 mortgage foreclosed in pursuance of
that arrangement or not ?

A. It was foreclosed for the purpose of obtaining money
to pay offthose original claims, and with my idea of reducing
claims against John.

Q. When the deed was made to you in pursuance of the
memorandum marked Y, ex parte com plt, how much inteiest
did you pay Duryee and on the Johnson mortgage? i

A. I paid Johnson $175, and, Duryee $100, I think
paid Olden $224 in all, interest and principal.

On re-direct examination saith :

The holders of the Olden, Johnson and Duryee moM
gages were pressing for their interest when I bought the PH
perty of John. Mr. Duryee spoke of foreclosing, an
?)-vlden wanted his small mortgage pai.& orirf Thp taxes were

pressing.
On re-cross examination saith :

I told them L would raise the money and they wer j

satisfied.

CHAS. I FENNING.



Swom and subscribed before me \
jthis 5th day of October, 1883. j
JOHN F. HAGEMAN, Jr.,
M & E. c. a

The taking of testimony was here adjourned by consent
fioOctober 17th, 1883, at ten and a half o’clock at the office
of J. F. Hageman, Jr.
JOHN F. HAGEMAN, Jr.,

M. C C
ID

Deposition taken at the office of W. J. Gibby in Prince-
tm New Jersey, on Wednesday, October 17, 1883, in the
presence of Geo. O. Vanderbilt, Esq., solicitor of complainant,
adJanmes W. Field, solicitor of George Ward, surviving part-
mr of Josiah H. Cain & Company, one of the defendants ;
tAden by consent of the solicitprs.

George Ward, a witness on the part of the defendant,
darg duly sworn according to law, on his oath says :

am one of the defendants in this suit. I am sixty-three 20
hears old I reside at Closter, Bergen County, New Jersey,
adama wholesale grocer, at 238 Fulton street, corner of
ashington street, New York City. 1 wasa member of the
mofJosiah H. Cain and George Ward. The firm com-
nencad business about 1848, and dissolved in March, 1 think,
7L The firm of Josiah H. Cain and George Ward recovered
alu gnent against John A. Fenning in the New Jersey Su-
Pene Court on the fourth day of November, 1868, for six
alﬁl oér.)(slts and sixty-one dollars and ninety-nine cents damages
. S

nth"NneSS sh®wn a paper purporting to be a search
(dle s , JerSey SuPreme Court, made by Benjamin F. Lee,

v “eju” ment therein stated is the judgment mentioned
ye mmy testimony.

theparfof It evidence and marked Exhibit D, y /2, on
vV the defendant, George Ward.
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I am the surviving partner and the owner of that jude
ment, having bought out Josiah H. Cain’s interest in thejude-
ment together with all stock, book accounts, money in the
bank and money out, in fact everything, including all jude-
ments recovered by the firm in favor ofthe firm I paid hm
for these seven thousand dollars ($7000). No part of the
judgment recovered against John A. Fenning by Josiah H
Cain and George Ward has been paid, but the whole anmourt
with interest from November 4, 1S68, is still due and owing

10 GEORGE WARD.

Sworn and subscribed this 17th day of October, A D
1883, before me
W. J. GIBBY,
M &E CC

Examiners fees paid by James W. Field, Esq., solicitor of
defendant, George Ward.
20
The further taking of testimony was by consent
Adjourned to November 10,Mfg
« « « 1
| “ I 24,
« “December 1,
JOHN F. HAGEMAN, Jr%
M & E E L

Examination continued at the office of John F. Hagenan,
30 Jr., in Princeton, on December 1st, 1883.

Thomas Crozer , a witness produced on the part of th*
the defendant, George Ward, being duly sworn, on his
saith:

Final decree offered in evidence and marked Exh
4, ex parte George Ward, defendant.

Deed from Thomas Crozerto Charles J. Fenning. * " ¢
ed Book 83 of Deeds, page 227, Mercer Clerk s office.
Exhibit D 5.
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Witness being shown Exhibit D 5, for the defendant, be-
mgadeed from Thomas Crozer, sheriff, to Charles J. Fen-

ning, says: = V. x

I executed that deed the 7th day of April, 1871. 1 sold
the property thereby conveyed, March 31, 1871.

Reads the following condition in Book  Exhibit D, 2:

In Chancery of New Jer sey.

1

Between

CORNELIUS VAN DUYN, Fi. Fa. for sale of mort-

Complainant, gaged premises.
AND
CHARLES J. FENNING, 20
Defendants.

“The conditions of the sale of the defendant’s property
Wit the 31st day of March, A. D. 1871, by Thomas Crozer,

Swriffofthe County of Mercer, by virtue of the above stated
wit: are as follows to wit :

Ist. The highest bidder to be the purchaser and will
ta required to sign their names, to these conditions acknowl-
adging the purchase. 30

2d The purchaser will be required to pay ten per cent,
the purchase money in cash at the close of the sale.

3d A deed will be delivered to the purchaser on the

H April next, at 11 oclock A. M. at the Sheriff’s
kecemthe City of Trenton, at which time the purchaser will
equired to pay the balance of the purchase money in cash.

R Aurcaser>or purchasers, will be held liable for the

fecei® *  purchase money, whether they attend and
Va”ed the time and place aforesaid, or not, and in
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case they neglect to attend and receive a deed and paythe
purchase money at the time and place aforesaid, the property
will be advertised and sold again, and if it produce a lesssum
than the former bid, interest and expenses, the first purchaser
will be held liable for the difference.

THOS. CROZER,
Sheriff.'

“1I do hereby acknowledge myself the purchaser of the
above described property for the sum of one hundred dollars,
subject to the above conditions, and agree to comply there-

The words at the end of the conditions, ““ one hundred
dollars,” and ” Deed to be made to me or to whom I dull
direct,” were not written by me. They were written either by
Mt. Van Duyn or his solicitor, and those premises were sdd

by virtue of an execution issued out of the Court of Chancery
in the suit, the title of which is above set forth namely, Vin
Duyn vs. Fenning.

I have before me my Chancery and Supreme Court Fxe
cution docket as Sheriff of the County of Mercer which
produce.

Here docket is shown.

On page 8 of this docket I find the record of an executio
in which Cornelius Van Duyn was complainant and C ar
Fenning, et als. were defendants, returnable February t
A. D. 1871, John F. Hageman, solicitor, by which I wasco
manded to levy the decree for complainant, ~ #118375
256.67
Decree for B. R. Thomas,
(13 (13 114642
J. Cruser,
Interest from January 10, 1871% 003
Costs taxed at 110
Thtesesi thereon from Jamueyy 15 - g
Beside sheriff’s fees. Received this writ Jan
1871.
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Apl‘il 7,1871.
“Received of Thomas Crozer, sheriff, s100 on the above
stated Fi. Fa. less $71.13 taxed, costs and sheriff’s costs, $26.82.
“C. VAN DUYN.”

The Chancery docket at page s is offered in evidence and
naked Exhibit D, 6, ex parte George Ward, defendant.

Exhibit D. 5, was the deed executed by me by virtue of
that writ. 10

On cross-examination saith :

I attended the sheriff’s sale in person. I think I was
there at the time. It was made at a public house, the hotel of
Runyon Toms in Princeton.  The sale was public and open and
lar for any one to bid who desired. No arrangement was
nacke with me that it should be struck off to any one. I do
not remember how many people were there.

THOMAS CROZER. 20

Swom and subscribed before me \
this ist day of December, 1883. /

JOHN F. HAGEMAN, J: .,

&E ¢ a
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he was to testify. I think Mr. Vanderbilt spoke to ne abot
his testifying in September last. He was then much wase
His disease was of such a nature that he was easily exated
We were afraid for him to testify, because his sickness was of
such a nature that it affected his reasoning power to a catan
extent. We were afraid that if he testified, it would case
him to become agitated and excited, and we were affaid a
reaction would set in which would.be more fatal in his e
Any excitement affected him. 1 don’t know that I consulted
his physician about his testifying. He died October 22d, 1883,
after an illness of ten months. He was never in a condition
to testify after he was taken seriously sick, July or Augst,

1883.

Being cross-examined saith :

I can’ say when he was taken to his bed; He was inbed
all the time after July last. He had consumption, a lingering
consumption, first thought to be hasty consumption. Beftre
July the doctors had pronounced his case one of hasty an
sumption.

On re-direct examination saith :

Prior to the time he was taken-seriously sick he was p
and around some, but neglected his business generally.
HUGH S. VAN DUYN.

Sworn and subscribed before me
this 1st day of December, 1883.
JOHN F. HAGEMAN, Jr,,
M &E S C

A certified copy of the deed of John A.
Charles J. Fenning is pftbred in evidenes and marked b

3, €X parte complainant,

Also a mortgage made by John A. Fenning a
David Hullfish.

Marked Exhibit 4. ex parte complainant.
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The complainant and defendant here rest with the under-
standing that the complainant may offer more evidence if he
see fit

JOHN F. HAGEMAN, Jr
M

&ECC

December 1st, 1883.

In Chancery of New Jersey.

1 10

Between

CORNELIUS VAN DUYI\.I,
“On Bill to Foreclose.

AND ‘

MATTIE C SHANN, et als.
J

It being represented to the Court that the parties com- 20
painant and defendants have not agreed to print the evidence
inthis cause as provided in the :0oth rule of this court ; it
ison this twenty-sixth day of January, A. D. 1884, ordered
thet said evidence be printed at the joint expense of both

Jperties.
Respectfully advised.
JOHN T. BIRD, V.C
THEODORE RUNYON, C

A true copy,
G S DURYEE, Clerk.
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Exhibits kx parte Complainant.

Exhibit A. Will of-John Penning.
“ Band C. Annuity Bond and Mortgage for $250.
D “ E. Bond and Mortgage from John Fenning ad
. >; ./ wife to Anthony Simmons for $500, cited
Jan. 13, 1856.
;¢ ;F. Assignment of said mortgage to Wm Sinp-
son, dated Apr. 22, 1869.
I0 j fVra ¢ G Assignment of said-mortgage from Sipson
to Duryee, dated Apr." 22, 180.
«“ H. Assignment of said mortgage from Duryee to
Vanl)uyn, dated June 9, 1879.
“ 1 “ .1, Bond and Mortgage from John Fenning ad
wife to Abram Johnson for $500, dated Aug,
1, 1865.
, K. Assignment of said mortgage from Johnson
to Warren, dated Dec. 3, 1872 1
: “ L “ M. Bond and Mortgage from Charles J. Fenning
20 and wife to C. VanDuyn for $2000, dated
, Apr. 7, 1871.
“ N. Certified copy of Release by Ann H. Fening,
F. H. Fenning, M. E. Fenning, J. A Fr
ning, and M. S. Fenning, to Charles J. Fen
ning, dated Apr. 5, 1871.
u o « p Bondand Mortgage from Charles J. Feming
and wife to F. H, Fenning, Trustee,
$1750, dated Apr. 7, 1871.
u Certified copy of mortgage from J. A. en*
30 Q. and wife to C. YanDuyn, for $1000 dite
May 26, iouo. .
¢ R 1 S. Bondand Mortgage fromJ. A. W J
wife to C. VanDuyn, for $1000, date My

(13

T. Letter of C. VanDuyn to J. F. Hageman,
dated Feb. 17, 1870.

u V. Statements of liens on Fenning PrOPe
u W. Search of Supreme Court Clerk.
(« X Search of County Clerk g

«
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Exhibit Z Memorandum of J. F. Hageman, containing the
payments of the Olden mortgage and Duryee
and Johnson interest.

“No. I. Memorandum ofJ. F.. Hageman of encumbrances
previous to time of sale. [

“ “ 2 Letter of VanDuyn to JCF. Hageman, dated
March if, 1871/ *C7 C-H

“ 3 Certified copy of Deed of John A. Fenning and
wife to Charles J. Fenning.

4. Mortgage from John A. Fenning and wife to

David Hullfish.

Exhibits ex parte George-Ward, Defendant.

Exhibit D i Fi. Fa.,'C. VanDuyn, Complainant, and Charles
J. Fenning arid others, Defendants.

D 4. Certified copy of Final Decree. C. VanDuyn,
Corhplainarit, arid Charles J. Fenning and
others, Defendants,

D 5 Deed of Thos. Crozer, Sheriff, to Charles J.
Fenning. '
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WITNESSES.
1 John F. Shann, Princeton, page &
2 Charles J. Fenning, Hoboken, “ 04895
3 John F. Hag em an, Princeton, B
4 Thomas Croz er, Ewing Township A
108

5 Hugh S. Van Duyn, Kingston,



