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_________ J 

In Case. 
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The above action was brought on a policy of in-
surance against fire, written by the Jersey City In-
surance Company, on a grist mill, machinery, en-
gine and boiler owned by David Carson, and situate 
near Windsor, in the County of Mercer. The facts 
are briefly as follows : 

Carson and Baldwin are brothers-in-law. Bald-
win had endorsed for Carson, and otherwise become 
responsible for him to the amount, including in-
terest, of about $2,100. 

See Carson's sworn statement, Exhibit E. 

D nder this state of facts an application was made 
to the Jersey City Insurance Company, in Carson's 
name, for a policy of $2,500 on the mill, machinery, 
engine and boiler, as follows: Buildings, $1,000 ; 
machinery, $1~000; engine and boiler, $500. 
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This application was authorjzed by Bald win, and 
made through Thomas C. Pearce, an insurance agent 
in the vicinity, who had effected Baldwin's insur-
ances for ten years. 

See case, p. 8, I. 33 X. 
See case, p. 15, I. 24 X. 

The application was partly printed and partly 
written, and is marked B by the Chief Justice. 

It begins as follows: "Flouring mill survey, Jer-
" sey City Insurance Company. The applicant will 
" answer particularly the following questions, 
"and sign the same, as description of the prem-
'' ises, and forming a part of the con tract of insur-
'' ance and a warranty on his part. Give clear and 
" definite answers to all the questions." 

Then follows a number of questions, to most of 
which answers were written. It was dated Jan-
.uary 3d, 1880, and signed David Carson, appli-
cant. There is no dispute that the sjgnature is gen-
uine. 

Among other questions a11d answers are the fol-
lowing: 

" 19. Is there any incumbrance 
" on the : roperty? 

If mortgaged state the amount? 
' Is there any other insurance? 

'' 19. Expects to borrow $2. 500, 
" and use this policy as a collat -
'' ral. 

''No." 

The Jersey City Insurance Company did not issue 
a policy of $2,500 on the property, but did write one 
for $500, and sent it to Pearce. Pearce delivered it 
within a week to Mr. Baldwin, together with four 
other policies on the same property, to w horn the 
loss, if any, was made payable. 

See case, pp. 12 and 13. 
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POLICY. 

The total premium was $75. For this Pearce 
took Carson's note, with Baldwin's indorsement, 
and payable to himself _or Baldwin, he does not re-
member which. 

Case, p. 13. 

This note Pearce got discounted at the Hights-
town Bank, and the proceeds were passed to his 
credit. The defendants knew nothing of bis taking 
a note until after the fire. 

Case, pp. 13 and 14. 

Baldwin swears that be had taken notes for 
premiums before, but that he had never told the de-
fendants of his so doing, and that they did not 
know that he did it, and that, to his knowledge, 
they never knew of his trusting for premiums until 
they learned of it after the fire in this case. 

Case, pp. 15 and 16. 

Dr. Foote, the President of the Company, swears 
that he never knew of Pearce taking notes for 
premiums until he learned it in this case after the 
fire. 

Case, pp. 19, 20. 

The opening words of the policy are as follows : 

" By this Policy of Insurance The Jersey City 
" Insurance Company, in consideration of fifteen 
'' dollars, and of the agreements and conditions 
" herein contained, do insure." After stating the 
property and amounts, it continued in these words: 
" For a more particular description referAnce is had 
" to the application and survey, No. 11,803, filed 
" with this company, which is a warranty on the 
"part of the assured, and is hereby rnade a part 
·' of tllia policy." 
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The policy contained a number of conditions, 
among them the following : 

'' 1. Matters Avoiding the Policy. If 
"an application, survey, plan, or description of 
'' the property herein insured is referred to in this 
"policy, suck application, survey, plan, or de-
'' scription shall be considered a part qf this con-
'' tract, and a warranty by the assured and 
" any false representation by the assured 
'' of the condition, situation, or occupancy of 
"the property, or any omission to make . known 
'' every fact material to the risk, or an over-valua-
" tion, or any misrepresentation, whatever, either 
" in written application or otherwise ; " * * * * 
"then, and in every such case, this policy shall be 
'' void.'' 

'' 2. Property not Covered by Policy. 
"This company shall not be liable, by virtue of this 
'' policy, or any renewal thereof, for any loss that 
" may occur before the premium has been actually 
" paid to this company." 

" 4. Interest of the Assured in Prop-
'' erty. If the interest of the assured in the prop-
'' erty be any other than the entire unconditional 
"and sole ownership of the property for the use 
"and benefit of the assured * * * it must be 
"so represented to the company and so expressed 
'· in the written part of this policy otherwise the 
'' policy shall be void.~' 
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'·7. Relative to Issue and Cancella-
,. tion of Policy. If any broker or other person 
'' than the assured have procured this policy, or any 
'' renewal thereof, or any endorsement thereon, he 
"shall be deemed to be the agent of the assured 
'' and not of this company, in any transaction re-
'' la ting to the insurance.'' 

'' 8. Statement by Insured in Case of 
"Loss. Persons sustaining loss or damage by fire 
"shall forthwith give notice of said loss in writing 
"to the company, and within thirty days after the 
'' fire render a particular account of such loss signed 
'' and sworn to by them stating * * * * the 
"actual cash value of the property and their inter-
'' est therein, and encumbrances thereon.'' ~'° * 

/ 

'' Proofs of Loss to be made by the 
"Owner." * * ~1: "AU fraud or attempt at 
"fraud by false swearing or otherwise, shall cause 
"a forfeiture of all claim on this company under 
'' this policy.'' 

"Value of Property. The cash value of prop-
" erty destroyed or damaged by fire shall in no case 
"exceed what would be the cost to the assured,at the 
"time of the fire, of replacing the same, and in case 
'' of the depreciation of such property, from use or 
'' otherwise, a suitable deduction from the cash cost 
'' of replacing shall be made, to ascertain the actual 
"cash value." 
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'' 11. Limitation as to Suit or Action. 
'' It is furthermore hereby expressly agreed that no 
'' suit or action against this company, for the recov-
'' ery of any claim by virtue of this policy shall be 
"sustainable in ,any Court of law or equity, until after 
'· full compliance by the assured, with all the fore-
" going requirements." 

" Agent no Authority to Change Con-
" ditions. And it is hereby understood and agreed 
'' by and between this company and the assured, 
"that this policy is made and accepted upon the 
"foregoing terms and conditions, which are hereby 
'' declared to be a part of this con tract, and are 
"to be used and resorted to in order to determine 
"the rights and obligations of the parties hereto, 
'' in all cases not herein otherwise specially :pro-
'' vided for in writing. 

'· No agent of this company is authorized in any 
'' respect to change the terms or conditions of this 
'' policy ; and they shall neither be changed nor 
"waived, except in writing, signed by the President 
"or Secretary of this company. 

The policy was dated 8th of January, 1880. 
At and before the time the application was signed 

and delivered, and at the time the policy was deliv-
ered there were upon the property four mortgages 
which were recorded and were liens thereon, in all 
of which David Carson was mortgagor, and which 
were as and in the order following: 

Mortgagee. Date. Amount. 

1. Jonathan D. Hutchinson. 6 April, 1847 .. $1,500 
2. Ezekiel Cnbberly ........ 1 April, 1867 .. 1,000 
3. John Taylor ............. 31 March, 1877 .. 1,200 
4. Israel Bald win . . . . . . . .. 30 Dec. 1879 . . . . 2, 100 

Case, pp. 18, 12. 
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At the time the application for the policies was 
made Carson did not expect to borrow $2,500, nor 
did he expect to give the policy as collateral. That 
statement in the application was false. 

Carson's sworn statement. 

On February 15, 1880, the mill was destroyed by 
fire. 

Case, p. 2. 

"\Vithin two weeks after the fire Baldwin paid to 
Pearce the amount of the note which had been given 
for the premiums on the five policies, and Pearce 
then took up the note and gave it to Bald win, and 
after that sent the companies checks less his com-
missions, and in a day or two went to Jersey City 
and saw Dr. Foote, the President of the Jersey City 
Company. 'rhe checks were first received. by Dr. 
Foote on the morning of February 17, and a few 
hours later he saw Mr. Pearce himself. 

The Doctor refused to receive the checks, on two 
grounds. First, Because the premium not having 
been raid before the fire he would not complica te 
the matter by receiving it then. Second, Because 
of the peculiar character of the fire. But at Pearce's 
request they were left with Mr. Pearson, the Secre-
tary of ·the company, with the understanding that 
he (Pearce) could get them whenever he called for 
them. They have never been used. 

Case, pp. 18, 19, 13. 

Three papers denominated in the case as proofs of 
loss have been furnished. The first early in March, 
the second on or about the 20th of March, and the 
third on or about the 31st March. 

Case, pp. 6, 9, 10. 

On 24th February, prior to the furnishing of any 
of these, Dr. Foote had seen Carson and from his 
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interview ,vith him was led to believe that the fire 
was an incendiary one caused by Baldwin the bene-
ficiary, each of the prcofs of loss was defective, and 
in each case he refused to accept it, and stated to 
the person bringing it that the company would 
waive none of the conditions of the policy. 

See Dr. Poote' s testimony, case pp. 18-24. 
Subsequently to the application for the policy and 

before the fire, four judgments were entered against 
Carson which were liens on the property, two in the 
Supreme Court and two in Mercer Circuit, aggregat-
jng upwards of $2, 100. 

Case, pp .17-18. 

In none of the proofs of loss was any mention 
made of any of these judgments: In all of them are 
substantial defects. 

In the final proofs the value of the engine and 
boiler is stated to be $1,500, and that they were a 
total loss ; the earlier proofs omit to state their 
value. 

Exhibit 3. 

This was not true; the damage to the engine and 
boiler was $200 not to exceed $400. 

See Carson's sworn statement Ex. E. 
Under this st.ate of facts the companies all refused 

to pay, and suits were brought against them all. 
This one was first tried, and is now here under the 
arrangement detailed on page 26 of the case. 

"\Ve respectfully contend that the plaintiff is not 
en titled to recover for the following reasons. 

I. 
Because: the loss occurred before the premium 

had been actually paid to the company. 
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By the second condition of the 1-::olicy it is ex-
pressly stipulated that the company shall not be 
liable by virtue of the policy for any loss that may 
occur before the premium has been ACTUALLY PAID 
TO 'l'HE COMPANY. 

But the conditions of insurance annexed to tbe 
policy are by the terms of the policy made part of 
the contract between the parties, and have the same 
force and effect as if contained in the body of the 
policy. 

Dewes vs. The Manhattan, 5 Vroom, 248. 
Franklin F. I. Co. vs. Martin, 11 Vroom, 

573. 

Every condition expressed in a fire policy if not 
complied with defeats the insurance. 

Idem, 249. 

There is no dispute, that no money ever came to 
this company, and that no bill of exchange or other 
valuable thing came to them until after tlie fire, nor 
is it disputed that when tendered after the fire they 
stood upon their rights under the policy and re-
fused to receive Pearce's check ·and never did re-
ceive it. See quotations above. 

The defendants contend that this defence is over-
come by the giving of the note to Pearce, its pay-
ment after the fire, and his subsequent. tender of his 
check for the amount to the company. 

Our answer to this is : 
1. Pearce was not the company's agent, but that of 

the assured, and that the delivery _of the note 
to him was no payment. 

See Policy, Condition 7, Clause 1. 

See Pe':Lrce testimony case, page 16, 1 34 X where he 
says, "I did not myself issue policies for the 
'' Jersey City Company; if I received an appli-
" cation I would send it to the company. It 



10 

"was subject to the company's approval; if ap-
" proved by the company, the policy would be 
'' forwarded to me. 

"Q. Your duty then was to do what 1 A. Collect 
'' the premium--deliver the policy and collect 
'· the premium. I never had an authority to 
'' deliver the policy on credit.'' 

See also Dr. Foot e, case, p. 19. 

2. Even if he had been an agent of the company he 
had no authority, to change the terms or con-
ditions of the policy ; this could only be done 
by the president or secretary of the company 
and not by them unless in writing. 

3. Even if Pearce were an agent the giving of a note 
to him was not payment, but only a promise to 
pay, and was not ACTUAL payment to the 
company within the terms of the policy. 

4. In point of fact Pearce had . no authority to take 
a note, and the company were ignorant of his 
doing it. 

In every view therefore it seems to be clear that 
the defendants are not liable for this loss, under the 
policy sued on, because it occurred before the 
actual payment of the premium to the company. 

II. 

Because, the policy itself was renderEd vorn by 
false representations and omissions to make known 
material facts in the application. 

By the first condition in the policy it is provided 
that every such false representation or omission 
shall avoid the risk. 
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By the same condition of the policy the applica-
tion is made a part of the contract and a warranty 
by the assured. 

In the stating part of the policy this application 
is mentioned and stated to be a warranty on the 
part of the assured, and that it was thereby made a 
part of the policy. 

In the statement of the consideration it is said, 
that the insurance was in consideration of $15 .A.ND 

OF THE .A..GREEl\fENTS AND CONDITIONS HEREIN CON-

TAINED. 

(See Policy.) 

In the application itself the applicant is required 
to answer particularly the questions and sign the 
same as descriptive of .the premises and formiiig a 
part of the contract of insurance, AND A WARRANTY 

ON HIS PART. 

See Application. 

Language can hardly be more explicit, nor the 
stress laid upon this particular increased. The as-
sured cannot complain that he was not informed. 
At the very threshold of the transaction he is met 
with it. 

He cannot look at the instructions given, as to 
what he is to do in applying, without learning that 
he is required to give certain information, and that 
that information is to form part of the contract of 
insurance and be a warranty on his part. 

But this warranty was false. 
1. It answered untruly when in answer to question 

nineteen it said expects to borrow $2,500 and 
use this policy as a collateral. 

Carson says he did not expect to borrow any-
thing at that time. 

See Carson's Testimony. 

2. It answers untruly in that to the question "19 
'· Incnmbrance. Is there any incumbrance on 
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"the property. If mortgaged state the amount. 
"It answers "Expects to borrow $2,500 and 
use this policy as a collateral." 

3. But this warranty omitted to make known facts 
material to the risk. 

At the time it was signed and afterwards, and at 
the time of the fire there were on the property four 
mortgages, amounting to $5,800-yet when explicit-
ly asked whether the property was mortgaged, not 
one of t.liese mortgages was disclosed, but an eva-
sive answer, which was itself false in fact, was 
given. 

See application, Question and Answer 19. 
In addition to this condition the fourth condition 

of the policy also covers this same ground and pro-
vides, '' if the interest of the assured in the prop-
erty be other than the entire unconditional and sole 
ownership of the property for the use and benefit 
of the assured it must be so represented to the 
company and so expressed in tlie wri'.tten part 
of the policy, otherwise the policy shall be void.'' 

In this case it is clear that the interest of the as-
sured was not entire, unconditional and sole, but 
that it was on the contrary only an equity of re-
demption after the four mortgages, amounting to 
$5,800, all executed by the assured, yet not one men-
tioned in the application or the policy. 

Certainly if anything can avoid a policy, it must 
be this. 

But the whole property, building, land, machin-
ery, engine and boiler, all were not worth much 
over $6,000. 

McGalliard the assessor says : the mill property 
was assessed before the engine and boiler were put 
in at $4,000; after the steam fixtures were put in, it 
was assessed. perhaps $1,500 higher, that is $5,500, 
add one third, and you have $7,333, but that in-
cludes twenty-five acres of land. 

Case, pp. 3 and 4. 
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The Court will perceive that to an assured, whose 
property was so incumbered, or to him, whose mort-
gage was last, and for whose benefit the policy was 
issued, the temptation to have a fire occur would be 
very great. 

It is to avoid just sucb fires that these clauses 
were introduced into the contract. 

The law on this point seems to be very clear. 

1. Every condition expressed in a fire policy, if 
not complied with, avoids the policy. 

Dewees v. Manhattan, 5 Vroom, 247. 
Franklin F. Ins. Co. v. Martin, 11 Vroom, 

573. 

2. That when inquiry is made concerning the in-
terest of the proposed assured, or when he un-
dertakes to make a disclosure of his interest to 

• operate upon the insurer, in settling the insur-
ance, his representations must be substantially 
correct or the policy will be void. 

Ins. Co. 'O. '\Voodruff, 2 Dutch, 550. 

3. A warranty is pm:'t of the contract, and the val-
idity of the entire contract depends upon the 
truth of the warranty, and a non-compliance is 
a breach of the contract itself, and makes the 
con tract void. 

Dewes v. Manhattan, 5 Vroom, 247. 

4. The application when referred to in~ the policy 
is a warranty. 
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City Ins. Co. of Pittsburgh v. Bricker, 9 
Ins. Law Journal, 784, Sup. Ct. of Penna., 
10 Nov., 1879. 

Foot v. Etna Ins. Co., 4 Ins. Law Journal, 
260 ; N. Y. Ct. of Appeals, January, 
1875. 

5. A misrepresentation in reply to a specific 
question is per force material, the fact of the 
question renders it so. 

Dewes v. Manhattan, 5 Vroom, 247. 

6. A misrepresentation in regard to incumbrances 
is material to the risk, and avoids the policy, 
and this, whether it denies the fact of their ex-
istance or omits to disclose them, or falsely 
states their amount. 

Byers v. The Farmers Ins. Co., 9 Ins. Law 
J., 743; Ohio Sup. Ct., January Term, 
1880. 

Schumitsch v. American Ins. Co., 9 Ins. 
Law J., 56; Wisconsin Sup. Ct. 

Gotts man v. Penna. Ins. Co., 56 Penna. 
State, 210. 

Cox v. Etna Ins. Co., 29 Ind., 586. 
Rohrback v. Germania Fire Ins. Co., 62 N. 

Y., 47. 
Bo;ffitt v. The Liv. Lon. & Globe, 1 Ins. 

Law J., 596; North Carolina Snp. Ct., 
January Term, 1872. 

Savage v. Howard Ins. Co., 2 Ins. Law J.; 
N. Y. Ct. of Appeals, May, 1873. 
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Etna Ins. Co. v. Resh. 8 Ins. L. J., 271 ; 
Mich. Sup. Ct., January Term, 1879. 

Southern Mu. Ins. Co. v. Yates, 6 Ins. L. 
J., 625.; Virginia Sup. Ct., 1877. 

Bates Dig. of Fire Ins. Decisions (3d Ed.), 
pages 248 to 263 inclusive. 

III. 

Because no proper proof of loss has ever been fur-

nished as required by Condition 8 of the policy. 

The paper delivered March second contained al-

most none of the requisites. 
That of March twentieth, was also very defective, 

and especially so, in that it contained no reference 

to incumbrances. 
That of March 31st, was also defective, and es-

pecially did not state the incumbrances truly. It 
referred to the four mortgages, but omitted all re-

ference to the four judgments. 
These judgments were all entered after the date 

of the application and amounted in the aggregate 

to upwards of $2,100, which added to the mort-

gages was more than the whole property was 

worth. 
This omission WhS a substantial one, and con-

cealed a fact which it was very important the com-

pany should know. 
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As has been before remarked, this matter of in-
cumbrances is one of the most fruitful causes of in-
cendiary fires. 

It is surprising how much oftener a heavily in-
cumbered building burns than one which is unin-
crrmbered,and the reason of this clause, is, that the 
company may be informed on this subject, to the 
end that they may investigate the causes of the fire 
when such a building burns. 

We submit that the attempted concealment of 
the fact of these judgments brought the case 
within the terms of the third clause of Condition 8 
and wrought a forfeiture of all claim on the com-
pany under the policy. 

IV. 
The plaintiff was guilty of fraud and attempt at 

fraud by false swearing, in that he swore in his 
proofs of loss, that the engine and boiler were 
worth $1,500, and they were a total loss. 

See Schedule A. of the third proofs. 

This was false, McGalliard, the Justice who made 
the first certificate of loss, says (Case, p. 3, 1 34 t.) 
the engine and boiler were not totally destroyed, 
they were only a partial loss. 

Carson, in his sworn statement, says in answer to 
the question whether the statement on this head in 
the proof of loss was true. "No, sir ; it is not true; 
the damage to the engine and boiler is from $200 to 
$400. 

Yet here is a falsehood in a most material respect, 
to wit, the amount of loss he was seeking to recover, 
and a claim is made for a sum three times as great 
in this item as that actually suffered. 
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Certainly, if there is any force in contracts of in-
surance, this presents a case where there is fraud 
and attempt at fraud sufficient to work a forfeiture 
of all claim upon the company. 

\Ve are aware that the plaintiff will answer that 

this was accident. 
Our reply to this is: 1. Such accidents should 

not occur, and 2, however innocent Carson may 
have been, Baldwin, who procured the insurance, 
who caused the proof of loss to be prepared, who 
was to receive the fruits of the fraud, was ·neither 
ignorant nor innocent ,, and he cannot shield him-
self from the consequences of his fraud, by plead-
ing the ignorance of his tool. 

v. 
Because this suit is prematurely brought. By the 

eleventh condition of the policy it is agreed that no 
suit or action shall be maintainable thereon "until 
after full compliance by the assured with all the 
fore going requisites.'' 

Certainly this has not been done. None of the 
proofs of loss have complied with the requirements 
of the policy, as has above been demonstrated. 
This being so, this action must fall. 

Blossom v. Lycoming Ins. Co.,:5 Ins. L. J., 
302; N. Y. Ct. of Appeals, 1876. 

VI. 

With regard to the plaintiff's offer to prove, 
printed on pages 24 and 25 of the case, we submit 
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that the offer was an attempt to introduce evidence 
not competent in law, and not within the issues of 
the case. 

1. If it be true that the fact of the mortgages had 
been communicated to Pearce, Pearce ;had no 
power to waive any of the conditions of the 
policy. 

See the policy. 

2. That Pearce not being a policy writing agent, 
no knowledge communicated to him could bind 
the company or relieve the assured of any of 
the conditions of the policy. 

Bush v. Westchester Fire Ins. Co., 5 Ins. 
Law J., 1876; N. Y. Ct. of Appeals, 
1876. 

Whitcomb v. Phrnnix Mu. Ins. Co., 8. Ins. 
L. J., 624; U. S. Cir. Ct., Dist. of 
Mass. 

3. That the application and policy being written 
instruments cannot be varied, altered or contra-
dicted by parol evidence, and that in a Court of 
law these instruments must stand just as they 
read, and that this offer is an attempt to intro-
duce testimony contrary to that rule. 

Dewes v. Manhattan, 6 Vroom., 371. 
Franklin F. Ins. Co. v. Martin, 11 Vroom., 

573. 

For the foregoing reasons~ among others, we 
submit that this action cannot be maintained. 

FLA VEL McGEE. 
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The following is a copy of the sworn statement of 
David Carson, in evidence in the ~ause and referred 
to in this brief. 

STATE OF NEW JERSEY, I ss. 
Count11 of Hudson, f · 
DAvrn CARSON, of vVashington Township, Mer-

cer county, and State of New Jersey, being duly 
sworn according to law, deposes and says, in answer 
to the following interrogatories: 

1st. Are you the owner of the property known as 
Carson's Mills, situated in Washington Township, 
Mercer county, New Jersey~ 

A. Yes, sir. 
Q. Has the mill been burned, if so, when i 
A. 15th of February, 1880, about one o'clock in 

the morning, the mill was discovered on fire by a 
black man ; it was a.11 burned up except the engine 
and boiler~ and water wheel; the water wheel about 
half burnt; I think the engine and boiler was dam-
aged by the fire about $200, perhaps more. 

Q. (Paper purporting to be proofs of loss, dated 
March 30th, 1880, shown witness.) Did you sign and 
make oath to these papers purporting to be proofs 
of loss to The Jersey City, Merchants, Long Island, 
Montauk and RP-public Insurance Companies~ 

A. Yes, sir, I did. 
Q. Had you ever read those papers~ 
A. No, sir. 
Q. Had they ever been read to you 1 
A. No. sir. 
Q. Did you know the contents of them 1 
A. I know what they were got up for, but did 

not know their contents; I supposed when I signed 
them they were all right. 

Q. If those papers which you made oath to state 
that the value of the engine and boiler was $1,500; 
of machinery, $3,000; building, as described in pol-
icy, $2,500; making the total value $7,000, and the 
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whole amount of the loss sustained $7,000, to wit, 
on building, $2,500; machinery, $5,000; engine and 
boiler, $1,500, is the statement true 1 

A. No, sir; it is not true; the damage to engine 
and boiler is from $200 to $400; I testified at Hights-
town under oath that the damage to engine and 
boiler about $200, not over $400. 

Q. Would you have signed and made oath to 
those papers purporting to be proofs of loss to the 
afore mentioned insurance compani~s, had you 
known their contents 1 

A. No, sir, I shouldn't. 
Q. State what amount of encumbrance was on the 

property known as Carson's Grist Mill, and de-
stroyed by fire as before stated, when the survey to 
the Jersey City Insurance Company, signed by you 
and dated Jan nary 3d, 1880, was made i 

A. I signed the application on Jan nary 3d, 1880 ; 
at that time the following encumbrances was on the 
property: Mortgaged to JonathanD.Hutchinsonfor 
$1,500, dated April 6th, 1847, principal and interest 
from April 1st, 1878, unpaid; also mortgaged to 
Ezekiel Cnbberly for $1,000, dated April 1st, 1867, 
principal and interest from April 1st, 1879, nnpaid; 
also mortgage to John Taylor for $1,200, dated 
March 31st, 1877, principal and interest from March 
31st, 1879, unpaid; also mortgage to Israel Baldwin 
for $2,100, dated December 30th, 1879, given to se-
cure some notes he was the security on, viz. : One 
of $600 to Tobias Polhemus; also one for $500, 
First National Bank of Hightstown N. J ; also 
one for $300 to G. ,vilson ; also one for $466.53 to 
James Nutt ; also one of $30 to Israel Bald-
win, amounting in all t.o $1,896.53, to secure 
the payment of which, -with interest, the 
mortgage of $2,100 was given. The above 
include all incnmbrance on the property Jan-
uary 3, 1880 ; since that date the following judg-
ments have been entered against the property, viz. : 
One in favor of George W. Middleton for $314.80,. 
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and costs; one in favor Lewis Gordon, for $355.41, 
and costs ; one in favor of First National Bank at 
Hightstown, entered January 6, 1880, for $906.06; 
one in favor of Geo. Middleton and Tobias Polhe-
mus for $603.25, entered Jan'y 30, '80. 

Q. What amount of the $1,896.53 to secure the 
payment of which the mortgage for$2,100 was given 
Mr. Bald win has been paid by him 

A. Mr. Baldwin informs me he has taken up all 
but Mr. James Nutt's note, $466.55; I have paid 
Mr. Bald win towards paying off said[mortgage $490. 

Q. Has anything else been paid on the indebted-
ness against your property stated above except the 
$490 to Mr. Israel Baldwin~ 

A. No, sir. 
Q. Were any of your creditors pressing yon for 

the payment of their claims before the fire occurred 1 
A. Yes, Geo. W. Middleton on the two claims, 

also the First National Bank of Hightstown, they 
had levied on the engine and boiler and advertised 
them for sale, on the Tnetday following the fire or 
February 17, 1880. 

Q. Had any steps been taken to prevent the 
sale~ 

A. Yes, sir. 
Q. By whom~ 
A. Yes, sir; by Israel Bald win and myself on the 

Saturday before the fire (February 14), we went to 
Trenton to A. G. Ritchey to try to stop the sale, 
he agreed to see the Chancellor on Monday and try 
to get an injunction to stop the sale. 

Q. In your opinion was the fire caused by an 
incendiary or from accidental causes? 

A. It was set on fire by some person unknown to 
me. 

Q. W 011ld any person be likely to be benefited 
by the fire~ 

A. It looked that way to me. 
Q. Who~ 
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A. I suppose the one who got the insurance 
money would be benefited by the fire 1 

Q. At the time your application for insurance 
was made January 3-80 did you expect to borrow 
$,250J, and give the insurance policies for which you 

· then made application as collateral~ 
A. No, I did not. 
Q. Did you at that time think of placing another 

mortgage on the property 1 
A. No, sir ; this was intended as collateral for 

the $2,100 to Israel Baldwin ; he thought he could 
sell the mortgage to a better advantage with the 
policies as collateral security ; I was informed that 
Mr. Baldwin offered to sell the mortgage for $1,600 
to Aaron Taylor. 

Q. At whose snggestion did you apply for the 
insurance~ 

A. I had it insured at the request of Israel Bald-
win; he thought he could get rid of the mortgage 
better. 

Q. ,v ould you have got the insurance on the 
mill had it not been for Mr. Bald win~ 

A. \Vell, I don't think I should. 
Q. Could anyone except Mr. Baldwin have been 

benefited by the fire~ 
A. I don't see as they could. 
Q. How long have you owned those mills i 
A. Thirty-three years this April; I bought in 

April, 1847; I have occupied the premises ever since 
that date. 

Q. ,vhen did you first have the mill insured 1 
A. January 3, 1880. 
Q. Was that application which you signed Jan-

uary 3, 1880, the first you ever made for insurance 
in the mill property 1 

A. Yes. 
Q. Have you been notified that the proofs of loss 

furnished to the insurance companies are not satis-
factory and incomplete 1 

A Yes, I had a statement from you. 
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Q. How much was the premium in each of the 
fire policies issued by the insurance companies, be-
fore mentioned for $500, each upon your applica-
tion of January 3, 1880. 

A. The premium would be $15, apiece. 
Q. Have you paid that premium 1 
A. No, sir; I have not paid it; I should have 

paid it, but I had nothing to pay it with. 

Sworn and subscribed} 
before me this April, 
27, 1880. 

DAVID CARSON. 

·w·. MUIRHEID 
llf. C. C. 
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Qtourt. 

(1n Case. VS. 

DA v ID CARSON, who sues, &c. 
_________ J 

Reply of Defendants' Counsel to the 
Briefs of Mr. Richey and Mr. Beas-
ley. 

\Ve add the following to the Brief of Mr. McGee 
previously prepared and herewith submitted, ob-
serving the order of Mr. Beasley's brief chiefly: 

I. 

Mr. Beasley's first suggestion is that there is an 
acknowledgment of the receipt of the premium, ancl 
that such acknowledgment estops the company 
from setting up the contrary. 

We reply-

1. There is no such acknowledgment in the pol-
icy. 
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The words are: "In consideration of fifteen dol-
" lars, and of the agreements and conditions herein 
'' contained." 

There is no ackno, ·dedgment of receipt in these 
words. 

2. The policy was never delivered. It was in trusted 
to Pearce to deliver when the premium should 
be paid. 

Pearce says (pp. 16 and 17) : "To my knowledge 
" the company never knew of my trusting for pre-
" minms outside of this case. I did not myself is-
" sue policies for the Jersey City Company. If I 
"received an application I would send it to the 
"company. It was subject to the company's ap-
" proval-if approved by the company the policy 
'' would be forwarded to me.'' 

"Q. Your duty, then, was to do what! 
"A. Collect the premium-deliver the policy, 

'' and collect the premium; I never had any 
"authority to deliver the policy on credit." 

See also Dr. Foote ( case, p. 2P) : 

"Q. Did yon ever have any knowledge of 
" Mr. Pearce delivering policies and taking 
'' notes for premiums~ 

"A. No, sir, except in this case ; not until 
"since this loss, and I heard him so state on 
" the stand~ " 

3. The express condition of the policy is that the 
compauy shall not he liable for any loss that 
may occur before the premium has been actiwl-
ly paid to tlte company. 

This was not do~e, an:l has never yet been done ; 
and nobody bad any rmthot'ity to waive this condi-
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tion, except the President or Secretary of the com-
pany, and they could only do it in wriUng. 

See last clause of Policy. 

There is no pretense that this has been done. 

The Bach case, 6 Vroom, 429, is not in point. 

1. In that case the policy contained a formal ac-
knowledgment of the receipt of the premium. 

Onr policy does not. 
See Policy. 

2. In that case the insured applied to his agent, and 
he to the general agent of the company. The 
policy was afterwards sent directly from the 
office of the company to the agent to whom the 
plaintiff had applied. Accompanying the pol-
icy was a letter stating that the policy was 
"for" the plaintiff. There was no restriction 
as to the delivery of the policy. In this case, 
on the contrary, the policy was intrusted to 
Pearce on a specific understanding-namely, 
that he would deliver it upon receipt of the 
premium, not otherwise. 

This was the condition upon which all policies 
were given to him ; he so testifies, and so does Dr. 
Foote. 

See Abstract of Testimony given above. 

II. 

His next point is that Pearce was the agent of 
the company, and that they are therefore bound 
by his acts, we reply: 
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1. That Pearce was not such agent is sufficiently 
argued in Mr. McGee's brief. 

2. Even if he had been he had no authority to 
waive any condition of the policy. 

The ,,policy specifically provides that: "No 
"agent of this company is authorized in any re-
" spect to change the terms or conditions of this 
"policy ; and they shall neither be changed nor 
'' waived, except in writing signed by the President 
"or Secretary of this company." 

This is very plain and the plaintiff is bound by it. 
One of the conditions of the policy is that the 

company will not be liable for any loss occurring 
before actual payment of the premium. 

If he took the policy without so actually paying 
he did so at his own risk, and he can not now be 
permitted to shield himself under any supposed 
authority of Pearce who was his agent, nor could 
he under the policy even if Pearce were really the 
company's agent. 

Mr. Beasley endeavors to argue that because 
Baldwin gave Pearce a note for the premium and 
Pearce had that note discounted therefore the pre-
mium was actually paid to the company we hardly 
think that he is serious in this argument but if so, 
it is answered by some very simple suggestions. 

1. A note is not payment, but merely promise of 
payment. 

2. The getting a note discounted, is not payment 
by the maker, but merely a loan by the bank, 
on the credit of the promises of the maker and 
endorser, the latter being first liable to the 
bank in case of default.in payment of the note 
at maturity. 
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3. Giving a note to Pearce was not payment to 
the company. 

The argument of the learned counsel seems to be 
founded on that of Mr. Micawber, who when he 
gave a note exclaimed thank the Lord that debts 
paid, 

The illustration put by Mr. Beasley, namely that 
if Pearce had loaned the money to Baldwin and 
then received it as payment of the premium con-
stitutes an entirely different state of affairs, and as 
it supposes a condition that does not exist does not 
req nire a reply. 

III. 

The next matter taken up, is that of the answers 
to the three interrogatories in question 19 of the 
application. 

The contention is that, as there is no specific an-
swer to the second interrogation, namely if mort-
gaged, state the amount, therefore there is:no~viola-
tion of the policy and no breach of the warranty 
therein contained. By reference to the application 
or Flouring Mill Survey as it is called, -the Court 
will see that it contains twenty-two subjects of in-
quiry. The subject matter of each of which is 
printed in large course print, and each of which 
contains from one to ten inquiries relating to that 
particular subject matter. 

Bearing this in mind, look at subject 19. The 
questions and answers are as follows: 
19. Incumbrances.-Is there any 

incumbrance on the property? 
If mortgaged state the amount. · 

Is · there any insurance by the 
mortgagee ? 

Expects to borrow $2,500, and 
use this policy as collateral. 

No. 
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Suppose now to the first interrogatory the appli-
cant had answered no. 

Can there be any doubt that the Court would 
construe the dash opposite the second interrogatory 
to be, and to be understood as being, a repetition of 
that answer. 

Suppo~e to the first he had placed a dash~ and to 
the ~econd answered no, would the Court have any 
difficulty in holding that the one answer covered 
and was intended to cover both questions. 

But wherein is this case different 1 
Bear in mind that the two questions relate to the 

some subject-matter. The second is \lSeful only in 
case the first be answered in the affirmative. Now, 
the answer to the first is : '• Expects to borrow 
"$2,500, and use this policy as a collateral.'' 

Does not that answer mean the company to un-
derstand that there is no present incumbrnnce on 
the property, but that the applicant intends to 
place one thereon to the amount of $2,500, and use 
this policy as a collateral to assjst in procuring the 
loan. Stop now at this question. Leave out all 
the others. Is there not already a case made out 
for the company 1 

\Vas this answer true 1 At that very time there 
were $5,800 of incumbrances of record against that 
property, all executed by and known to the appli-
can ,t. 

Can it be po~sible that learned counsel seriously 
contends before the Court tha~ this answer was not 
a false representation in answer to a specific q ues-
tion, and therefore a breach of warranty within the 
terms of the policy. 

Suppose this were any ordinary contract bet,v€en 
man and man, do your Honors doubt that any 
Court would hesitate for a moment in construing it 
to mean, and to be understood to mean, that there 
were then no incumbrances on the property. 

If so, then this policy is entitled to the same 
ruling, nnd our Conrrs h:we so held. For many 
cases on tl1is 1,oinr, see l\Ir. McGee's brief (pp. rn, 
14, 15). 
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Now, go a step further. The applicant has an-
swered to interrogatory one of this subject-matter, 
that there are no present incumbrances. 

The next direction is : If mortgaged, state the 
amount. To this he draws a dash. 

\Vould any man of ordinary judgment doubt that 
this dash is intended to convey to the mind of the 
insurer the idea that the applicant considers that 
he has already disposed of this subject in the nega-
tive. That he has included this less in that greater; 
that when lie said there were no incumbrances, he 
necessarily said there were no mortgages. 

To our minds this reasoning seems unanswerable, 
and certainly the Court will apply to this policy 
the same reasoning that is applied to other con-
tracts, namely, that when the contract is capable of 
reasonable interpretation, it shall stand or fall 
thereby. 

But go one step further, and all doubt se'ems to 
us to be set at rest. 

Immediately thereunder are these words : "Make 
'' this policy payable to Israel Bald win, as his in-
1' terest may appear." 

.And the policy itself is drawn, "loss, if any, 
"payable to Israel Baldwin, mortgagee." 

Here you have the whole story. 
The applicant intended the company to believe 

that there were no incumbrances then on the prop-
erty ; that he intended to borrow $2,500, and place 
thereon an incumbrance for that amount, and that 
Israel Baldwin was to be the person who was to 
hold that incumbrance. 

The company did so believe, and issued the policy 
accordingly. That the answer was untrue in fact. 
That it was intended to misl8ad, and that it did 
mislead-we think there is no reasonable room for 
honest doubt. 

If so, it avoids the policy. 
See cases cited by Mr. McGee. 
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If not, even if it he only a case of omission, the 
result is the same. The policy (Condition 1) says, 
" any onissfon to make known any fact 1naterial to 
"tllerisk" shall avoid the policy. But the existence 
of the question makes the fact material to the risk. 
There is no room for construction. There is the 
contract. This fact is material. An omission, 
therefore, to make known this fact avoids the 
policy. Here is such omission. Therefore the 
policy is avoided. 

So it seems to us so that which eve~ way these 
questions and answers be considered they present an 
unanswerable defence to this action. 

Our learned friend makes a point of our statement 
that we stand not upon fraud in fact in, the applica-
tion, but put ourselves upon the breach of warranty 
and omission to make known the fact of the encum-
brances in the application. 

We have no intention of abandoning that ground 
-we took no testimony on that point; we say now, 
as we said then, these answers constitute a breach 
of the warranty in the two points named, and as 
such avoid the policy, and render it unnessary to go 
into the domain of actual fraud, or to enter upon an 
investigation of that subject, excepting in so far as 
that is necessarily implied in the legal fraud which 
is proven. 

Under this view of the case, an extended examina-
tion of the authorities cited on that head is not 
necssary, nor to say of them further that they are 
not in point. 

In addition to the authorities cited by Mr. McGee, 
see, as applicable to this branch of the subject, the 
follo,-ving: 

Battles vs. York Co., M. P. I. Co., 41 
Maine, 208; 4 Bennett's Pire Ins. Cases, 
151. 

J 
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Bowditch l\Iu. F. Ins. Cd. vs. ""Winslow, 8 
Gray, 38; 4 Bennett, 167. 

Richardson vs. Maine Ins. Co., 46 l\Iaine, 
394; 4 Bennett, 441. 

Hutchings vs. Cleveland Mn. Ins. Co., 11 

Ohio State, 477 ; 4 Bennett, 510. 

Abbott vs. Shawmut Mn. F. Ins. Co., 3 
Allen, 213 ; 4 Bennett, 555. 

Falls vs. Conway Mu. F. Ins. Co., Mass., 
Snp. Ct., Oct. T., 1863; 4 Bennett, 706 . 

Town ?JS. Fitchbnrg Fire Ins. Co., Mass., 
Sup. Ct. Oct. rr., 1863; 4 Bennett, 707. 

Davenport vs. N. E: Mu. F. I. Co. 6 Cush-
ing, 840; 3 Bennett, 129. 

Hayward 1,s. N. E. Mu. F. I. Co., 10 Cushing, 
444 ; 3 Bennett, 439. 

IV. 

Ownership: This question has already been treat-
ed by Mr. McGee-permit us to add only this: 
\Vhen in answer to the questions, "Is there any 
·' other person interested in the property i-if so 
" state the interest," the applicant ans\Yered 
'·None," when at that time there were four 
persons holding mortgages on the property, cer-
tainly the answer cannot be construed to be truth-

ful. 
The question is not, did Carson have an insurable 

interest in the propP-rty, nor whether the title stood 
in his name, but whether any other perso11 was in-
terested therein, and to tllis investigation he return-
ed an answer that was false in fart. 
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Further, the corn pany cannot be said to have 
waived this condition as to the three who were 
never disclosed, by recognizing one, who was named 
not as a present but a prospective incumbrance. 

This consideration seems to us to establish the 
breach of warranty. 

As to the materiality and the effect thereof, it is 
not necessary to repeat what has already been said 

v. 
·with regard to the proofs of loss, a very elaborate 

argument is made to establish-

1. That the failure to furnish proofs of loss within 
30 days has been waived. 

2. That the failure to furnish proper proofs at any 
time has been waived. 

3. That sufficient proofs have been furnished. 

4. That anyhow the defendants cannot set up this 
defect for the reason they have not pleaded it. 

Let us take up these contentions in inverse order: 
1. As to pleading. 

In the declaration, this averment occurs : 

"And the said plaintiff avers that afterwards and 
" within thirty days of the time of the 
"said loss and more than sixty days 
" before the commencement of this suit, to 
" wit: on the fifteenth day of March, A. D. 
" eighteen hundred and eighty, due notice and 
'· proof of said loss was made by the plaintiff 
"and received by the defendants, in accord-
" ance with the terms and provisions of said pol-
" icy, :at Jersey City, to wit: at Trenton, in the 
" County aforesaid." 

i 
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Here is a specific averment to this declaration we 
pleailed the general issue, which puts at issue every 
specific averment therein contained, and we submit 
to the Court that to any matter so specifically aver-
red in the declaration no special plea is necessary. 

In fact, under the ruling in Dewees vs. Manhattan 
5 Vroom, 253, 

none of our special pleas ,vere necessary ; still for 
greater precaution they were introduced, but cer-
tainly to so specific an averment no special plea can 
be required. 

2. As to the sufficiency of the proofs. 
That the first two papers furnished were defective 

does not seem to denied. 
Tbe final proof is in evidence and marked No. 3, 

:M.B. 
A glance at it shows that it contains no statement 

_ of incumbrances whatever. 
Yet, at that time, there were not only mortgages 

but judgments. 
Condition 8 of the policy requires, that the proofs 

of loss shall be in writing and shall be signed and 
sworn to by the insured, and shall give all incum-
brances on the property. 

Is it pretended that any such proof has ever been 
rendered 1 

It is said that a list of the in cum brances was at 
one time afterward handed to the president of the 
company, on a loose piece of paper. But this 
paid of paper has no connection with the proof 
of loss and is neither signed nor sworn to and is 
not in any respect a compliance with the conditions 
of the policy. 

"\Ve submit to the Court, that a solemn contract 
has some value, and that the Court will not permit 
p~trties to overthrow it by construction, wlien its 
terms :ire so plain as those of tbis policy. 
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3. As to waiver : 

The argnment of the learned counsel seems to be 
this.-

Because Dr. Foote did not in each conversation 
and each letter go over all the grounds of defense 
that the company intended to make, therefore the 
company must be held to have waived every condi-
tion of the policy the breach of which was not 
specified in every conversation. 

It is true that Dr. Foote did mention several 
specific grounds of objection to each proof of loss, 
notable among which were the non-payment of 
premium, and failure to set forth incumbrances 
which latter defect has never yet been remedied, 
but in addition to that he did distinctly declare 
€ach time that the company "waived none of the 
cond'itions of the policy." What language can 
be stronger or more comprehensive. The insured 
is notified that he must comply with all the condi-
tions of the policy, and that he must do so at his 
peril, and the reason is given, namely that he con-
sidered the fire, an incendiary fire. 

He said this to Pearce. 
Case, page 20. 

He said it to Baldwin. 
Same page. 

He repeated it to Worthington. 
Page 21. 

Baldwin does not deny it. He pleads forgetful-
nes . He says : (page 8). '' I do not think he did 
"he may have done · so-I won't say positively" 
and so following : 

Worthington says p. 10. he may have made that 
remark. 
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In his letter to Carson of March, Exhibit L. Dr. 

Foote says so, very positively, fully and circum-

stantially. 
We ask that the Court will read that letter care-

fully that Dr. Foote did so notify all interested we 

think there can be no doubt. 
The Dr. has been an insurance adjuster for ornr 

twenty years. 

He was the sufferer in the Maackin' s case. 

9 Vroom, 569. 

He is thoroughly familiar with the doctrine of 

waiver as applied by the Courts of New Jersey. 

He believes this fire to be an incendiary fire, and 

that Baldwin was complicated; and under the state-

ments of Pearce and Carson had good reason to so 

believe, and he therefore meant to take advantage 

of every defense available, and not to waive any 

condition thereof. 

Under these circumstances we think the Court 

will find great difficulty in holding that the Doctor, 

when he said that the company waived none of the 

conditions of the policy, meant anything less than 

he said. 

It is a1so contended that the company waived this 

matter of time, because after its expiration tlrny did 

not explicity refuse to pay on that ground. 

The reply to that has already been covered. The 

President said 1 every time, ""\Ve waive none of the 

conditions. 
When the question of premium was up he said, 

"You didn't pay it." 
,vhen proofs were being talked about he said, 

"They are defective." 

Ile at no time pnt his refusal on one ground, but 

at all times put it upon all gronnd~1. 
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There was no ambiguity about his position in the 
case, and the plaintiff cannot successfully assert 
that anybody waived anything. 

There is another very important consideration not 
to be overlooked. 

It is this: 
By the contract no one, not even the President of 

the company, had power to waive any condition of 
the policy, except in writing, signed by the Presi-
dent or Secretary. 

Is there any evidence in the case of any written 
waiver 1 If so, we have failed to discover it; but if 
not, then no waiver can be reached by construc-
tion. 

It is further contended that the false swearing re-
garding the value of the engine and boiler was not 
wilfull. 

On this point we refer to the brief of Mr. McGee, 
pp. 16 and 17. 

We also call the attention of the Court, to that 
very familiar principal of law, that a man will 
always be held to have intended the consequences 
of his acts. 

The point to which the false swearing was ad-
dressed, was directly important. The result of the 
falsehood if successful was to be the very considera-
ble pecuniary advantage of the affiant. The fact 
sworn tu was known both by Carson and Bald win 
to be otherwise than as stated in the sworn paper. 

See Carson's sworn statement, annexed to 
Mr. McGee's brief. 

' 

J 
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This being so we are at a loss to see how the 

Court can escape the contention that we make, 

namely that the swearing was false and that it 

vitiates the policy. 

Before closing permit us to call the attention of 

the Court on the question of waiver to the rule, that 

the doctrine of waiver does not apply to the con-

tract itself and that the warranty is an essential 

part of it. 

\Ve have covered the points so far as we deem it 

essential. 
Respectfully submitted. 

FLA VEL McGEE, 
JOSEPH D. BEDLE, 
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THE J _ERSE_Y CITY lNSURANOE COM-
PANY, 
Plaintiffs in Error, 

vs. 

DAVID CARSON, who sues, &c., 
Defendant in Error. 

In Error to 
New Jersey 

Supreme 
Court. 

Brief of Counsel for Plaintiff in Error. 

Th~ briefs of the counsel for de-fendants below, the 
plaintiffs in error here, were very voluminous, and cov-
eretl all the points which have been raised in the 
ca~1s~. Copies ~uough are left to place before this Court 
and counsel have therefore for the sake of economy 
taken the libel't,Y of binding them together, with such , 
additional suggestions onl_y .a,s seemed to them to be 
due, in answer to the views expressed by tbe learned 
J.Ullge who read the opinion of the Supreme Court, 
wbich n,dditional suggestions are as follows: , . 

I. 

·. Iu additi .01i to what was said io the earlier briefs re .. 
garding ~ubdivision 19, of the application for insur-
ance, it is sulm~itted that the whole of that subdivision 
with the replies thereto, must l.ie taken together, . and 
must also Le consitlered in connection with subdivision 
~fo, and tlrnt when so read, the second query of }\.rtic;le -
19, is not unanswered. , 



The title of the subdivision is "Incumbrnnce.'' 
That is, that · is _the subject matter of the whole ar-
.ticle. 

The first query is, "Is there any jncum brance on the 
property?" using the word incnmbrance generally as 
applying to all incumbrances. 

To that the applicant answered: "Expects to bor-
row $2500, and use this policy as a collateral. The 
second query restricts the sam,e subject matter to 
a narrower range, viz. : " If mortgaged, state the 
amount." 

T6 this the applicant writes a dnsh -. 
Now cau any fair man read these two together and 

say that they mean any thing else than this, to wit, 
that the only incumbrance on the property was a pro-
posed incumbrance to be created, by borrowing $2500, 
and that of the special species of incumbrance known 
as mortgage, there was as yet none. It seems to me 
t-hat any other constrnctiou is disiugenuous. 
, . This vie"Z is strengthened by the third clause of the 
article which is, "Is there any insurance by the mort-
gagee? '.' To which the applica ,nt answers, No, nnd the 
sense is complete. There is -i10 i.ncumbrauce-a mort-
gage iJ; proposed ; there is 110 insurance by snch molt-

-gagee, but this policy is proposed to be in- lieu of such 
rnsnrance. 

If now you go a step further and read immediately 
below, make this .policy payable to Israel Baldwin as 
his interest may appear, the conclusion is irresistible 
that the foregoing was intended to mean what has been 
sai<1, and that Israel Baldwin was to be the holder of 
the proposed incnmbrance, and that it meant and 
could mean nothing else. 
- Further I submit, that there is nothing in this appli-
cation that will justify the Court in straining the law 
or tre.ating it in anywise different from other contracts, 
but that it is entitled to a fair construction to effectuate 
the , intention of the parties. 

As was well said by Jndge Davies in Bigler v. N. Y. 
Central Ins. Co., 22 N. Y. 405 : 



",v e are not at liberty to make a new contract for 
"the parties, but to inquire whether that made has in 
" fact, been violated." 

II. 

The learned Judg~ says that the clause in the policy 
Illa king the insunrnce broker the ageu t of the insured, 
.did not debar the company of the power to appoint 
ageuts, and clothe them with such authority, general, 
-special or limited, as might be advisable, and the dele-
gation of such authority will c,uTy with it such powers 
and consequences as are incident to the relation of 
p:i:incipaLand ageut within the scope of the authority 
conferred. 

Th.at Pearce was constituted the agent of the com-
pany for the purpose of receiving premiums on policies 
negotiated by him, and that payment of such premi-
ums to him was payment to the company. 

And that the premium on tbis policy was paid when 
the uote ·was discounted, and the proceeds passed to 
Pearce's crec1it in tlie bank. 

To what alre~dy is said in the brief before the Su-
preme Court, I desire merely to add that the contract 
between the parties uses these words : 

Condition 7. "If any broker or other person than 
'' the assured have procnre(1 this policy," -lf -x-
.,,_ -x- " he shall be deemed to be the agent of the 
" m,sured, and ~wt of this company, in any transaction 
'' relcitiJt[J to tl1e ins11rance." Cc1se, p. 61, li11e 1·0. 

Conl1ition 2. "This company shall not be liable by 
" virtue of this policy" .,,_ "~ * for aoy loss 
': that may occur before the premium has been a.ctu-
i' ally paid to this company." Cc1se p. 59, lines 12-15. 

It would seem as if the ruling of the learn eel Judge 
could hardly be sustained without making a new c>on-
tract for the parties. 



'rhe clause in the policy, p. 66, which is "No ageut 
" ·of this company is authorized in any respect to 
'-' change tlie . terms or conditions · of this policy ; and 
" they sh~ll neither be changed or waived except iu 
" writing signed by the president or secretary of this 
," company." 

The conditions relatiug to proofs of loss are ex-
pressly made a part of the contract, and very import-
ant ones too, and I fail to see how the Court can hold 
that they are not included in this prohibition. It may 
be that the words do not mean as mnch, but if so the 
English language fails to provide words . sufficiently 
(?Otnprehensive to attain that end. 
_. Take the following illustration as to the importance 
of this provision regarding proofs of loss: 

A owns a house worth $900. He takes out two 
policies in companies located at points distant from 
each other, for $900 each, without notice to either 
company of the oth0r policy. The policies require 
the pro _ofs of loss to distinctly state what· other in-
surance is on the property. and the policies each con-
tain [clauses of avoidance in case of other insurance 
without notice. 
, Is it not at once apparent that this clause regarding 
pr<;>ofs of loss is as important as any part of the con- · 
tract? 

Yet if the Court below is right, such a clause tnay 
be waived by any agent of the company, either by iu'-
advertance or collusion, and the company be power-
less to prevent it, notwithstanding this precaution rn 
t_heir policy . 
. I am loth to believe that the Court will go so far. 



IV. 

One point was made and strenuously urged below 
which seems to have been passed by without comrne11t 
by that Court in its opinion, namely, that this snit is 
not yet maintainable. 

Lest we should be held to have overlooked it, we 
desire lrnre to repeat it : 

The policy provides, condition II, as follows : '' It is 
" furthermore hereby expressly provided and agreed, 
" that no suit or action against this company, for the 
" recovery of any clai rn by virtue of this policy shall 
" be sustainable in any Court of law or equity, until 
" after full compliance by the a9sured with all the 
" foregoing requirements." 

Case, pp. 64 and 65. 

One of the foregoing requiremeuts referred to is con-
tained in condition 8, and is : "Persons sustining loss 
" or damage by fire shall" * * " render a 
particular account of such loss, signed and sworn to by 
them * -x- * g1vrng * * * 
ull encnmb1·ances thereon." 

Case, p. 61, lines 20-31. 

There is no pretense in this case that any proof of 
loss has ever yet been served or furnished, which con-
tained an account of the incumbrances on the property, 
and which 'Was signed and sworn to. 

Every proof which was signed and sworn to omitted 
all reference to incumbrances. 

There was a statement of incumbrances furnished 
by somebody -Exhibit 10, M. B., Case p. 81, but it 
was not sworn to, nor was it signed by anybody con-
nected with the case. 

But until such a proof of loss is furnished, no suit 
can be maintained, and as a consequence this suit falls, 
if there is any force in contracts. 
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For the reasons above stated, and those contained 
in the briefs before the Supreme Court herewith also 
furnished, I respectfully ask that the judgment of the 
Supreme Court be reversed. 

FLAVEL McGEE. 
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NEW JERSEY SUPREME COURT. 

D.fl.VID C.11.RSO.N (who sues for) 
the use of Israel Baldwin) In Case. 

V. ) Case 
Certified. JERSEY CITY IN~UR.fl.NCE 

CO.MP .11.N'Y. 

Messrs. A. G. Rie!tey aud Mercer Beasley, Jr., for 
Plaintiff. 

Brief of .fl.. G. Richey. 

The execution of the policy sued on was admitted by 
the defenrlants. 

The mill was burned on the 15th of Febrnary, 188(\ 
See section 8 of policy, which requires notice. 

Notice was given, on the 16th of February, to Mr. 
Pearce, by Mr. Baldwin, of the fire. 

Page 5, line 33, of state of case. 
A 
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Mr. Pearce says, pages 5 and 6 of state of case-
" Same day I notified the company." 

Page 6, line 2. 

Exhibit No. l is prroef ef losr:;, made by D. Car3on on 2d of March, 1880, before James McGalliard, justice of 
the peace. 

Page 6 of state of case, Mr. Bald win said-
" I sent this proof of loss to Dr. Foote, pre3ident of Jersey City Insurance Company, on 2d or 3d of March, 1880, by mail ; I was notified by Mr. Carson that Dr. Foote said they were not right." 

Exliibit No. 2. Proof of loss was made out on 20th of March-I think on 22d or 23d of March-by :\fr. Baldwin ; handed to Dr. Foote. 

Page 6, line 25-
H Dr. Foote read over the proof of loss, and he ob-jected to it, on the gronnd that the written portions of the other policies were not written out ; I don't think he 

made any other objection." 

Page 6, line 30-
'1 I then employed l\J r. Worthington to make ont 

another proof of loss." 

Proof of loss No. 3, made by Mr. W orthingtou March 
30th, 1880. 

Page 9, line 25-
" I served this proof of loss on Dr. Foote on 30th or 

31st March, 1880." 

Page D, line 33-
Dr. Foote objected to the amount on engine and boiler 

-$1500. 
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"He made no other objection." 

Certificate of J nstice McGalliard, dated March 25th, 
1880, as referred to in section 8 of policy. 

The preliminal'y proofs of loss were given ; the last 
one, given by Mr. Worthington, was received without 
objection. 

Ewhibit No. 10. List of encumbrances furnished by 
Mr. Worthington. 

This is a waiver of all objections as to the form or time 
of proof of loss. 

State Ins. Uo. v. Maackens, 9 Vroom 564:. 

On page 568 J ustico Depne said--
" If the proof of loss is not strictly in accordance with 

the contract of insurance, the informality will be waived 
by the failure to object to its form, and making the ob-
jection to the payment on other grom1ds." 

See also-
.Fraucis v. Ins. Co., 1 Dutcher 78. 
Bush v. Rumbolt Fire Ins. Co., 6 Vroom 429. 
Jones v. Mechanics' Ins. Co., 7 Vroom 2~. 

Plaintiff also presented and proved his title to the 
premises insnr~d. 

This proof established plaintiff's right to recover. 
Ent defendants have given ns notice with their plea 

of general issue, of several special matters which they 
intend to rely on, in bar of plaintiff's action. 

First. That the premium for the insurance covered by 
the policy mentioned in the plaintiff's declaration has 
never been actually paid to these defendants, contrary 
to the second condition of the policy. 

Facts.-See letter of Pierce to Jersey City Ins. Co., 
Evhibit F for defendants, dated Feb. 10th, 1880-
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"The premium was settled at the time it was 
insured." 

Page 14, line 18, of the case, Mr. Pearce said: 
"I had received a note for the premium before the 

policy was delivered; I took the note on my own re-
sponsibility; the discount on note was paid by J. Bald-
win; I got the note discounted; the proceeds passed to 
my credit. 

"I held the premium for a month, and sometimes 
longer, before remitting it to the insurance company." 

Page 15, line 8-
" I have taken policies for this company for fifteen 

years; I am ngent for this company and have been for 
fifteen years." 

A condition in a policy of insurance containing a clause 
that no insurance shall be binding until premium is paid, 
may be waived. 

Bodine v. Exchange Fire Ins. Co., 51 N. Y. Ct. 
of App. 117. 

Baptist Church v. Brooklyn Ins. Co., 19 Id. 306. 
Sheldon v. Atlantic Fire Ins. Co., 26 Id. 46( 1• 

Wood v. Poughkeepsie Ins Co., 32 Id. 619. 
Vanshoik v. Niagara Ins. Co., 68 Id. 439. 

In vol. 51 of New York Reports, p. 12~, in the case 
of Bodine v. Exchange :Fire Ins. Co., the court said : 

" A provision in a policy already executed and deli v-
ered, so as to bind the company, declaratory of a condi-
tion that premiums mnst be paid in advance, manifestly 
has no effect, except to impart convenient information 
to perso11s who may wish to be insured, as such a pro-
visio11 could have no effect upon the delivered and per-
fected cont?'·act in which it was contained." 

On page 123 of the same book and case, the court 
said: 

"If the agent or his clerk waive the pre-payment of 
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preminms without anth0rity from the company, it can 
lose nothing, as the agent becomes responsible for the 
amount of the premiums as if the same had been paid to 
him in cash. 

In the letter of .Pearce to the company, dated Feb. 
10th, 1880, before the fire, he said-

" The premium was settled at the time it was insured." 

The mere fact that the agent only transmitted premiums 
to the company at stated periods, and althongh he re• 
ceived this premium when the mill was insured and had 
not sent it to the company nntil some time· afterwards, 
cannot affect the contract of insurance. 

The next grnund of defence made by the defendants, 
of which they have given notice, is that the application 
and snrvey was a warranty on the part of said plaintiff, 
and that in the said application made by the plaintiff in 
this case he ma,de a false 1·epresentation and misnpre• 
sentation of the condition of the property insured, which 
bas rendered the policy void. 

See Quest. 19 in the application, and cinswer thereto-
" Q mortgaged, state the amount? " 
To this question there is no answer macle. 
Where is the false representation~ Plaintiff made no 

answer at all. How can it be said to be false ? 

The defendants knew that Carson had given a 11iort• 
gage to Baldwin on this mill property when they issued 
the policy. 

For in filling np the policy they inserted these words, 
"Loss, if any, payable to Israel Baldwin's mortgagee." 

They knew of Baldwin's mortgage before the policy 
was executed by them. 

These words are in the same handwriting as the bal• 
ance of the policy. 
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Pearce must ha,·e written abont thifl mi::)rtgage. 

The defendants had information of the mortgages on 
the premises i nsnred outside of the written application. 

It is the same as if thcl'c was no such question. We 
insist that where the insnred does not answer the ques-
tion at all there is no breach oj warranty. We refer to 
Sec. 166 of May on Insnrance, where he says-

" And though the ir;isured do not answer certain ques-
tions at all and give a negative answer to a general 
qnestion as to his kn,:,wlcdge of any other circumstances 
affecting the risk, snch answer cannot be made applica-
ble to another question in the same application which is 
unans".vered, but which if negatived would be untruly 
answered, nor will the failure to answer at all vitiate the 
polic_y. The issuing of a policy on an application which 
contains no answer to certain questions, is a waiver of 
answer to those q ucstions. '' 

Liberty Hall Association v. H. Ins. Co., 7 Gray Rep. 
265, the court said-

" The defendants having issued the policy witl10ut re-
quiring any a:1swer to the 11th interrogatory con-
tained in the application, concerning the occupation of 
the building insured, it was fair to infer that they waived 
information on that point, and having done so, they can-
not now avoid the policy, by proof that the premises were 
used for hazardous piir_poses." 

Now in this case, although there is no answer toques-
tion 19, yet it is evident that the defendants knew that 
Israel Baldwin had a mortgage on the premises iosnred, 
because they make the loss payable to him as mortgagee. 
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We insist, therefore, that there was no breach of war-
ranty, and consequently no avoiding the policy. 

The law as now established on this point of warranty 
is laid down in Sec. 139 of W oocl on Fire Insurance, 
where it is stated-

" The tendency of the later and better class of cases is 
that when the insurer knows the falsity of the warranty 
when the contract is made, he cannot avail himself 
thereof as a defence to an action on the policy. And 
especially is this the case when the ageut of the company 
fills ·up the application knowing the real facts, mistakes 
them either fraudulently or through design, and when 
the agent of the insurer fills np the application he can-
not be treated as the agent of the insured." 

The defendants, when they read the application, knew 
there was no answer to question . 19-if mortgaged, state 
the amonnt. 

Yet they iss,ie the policy on this application and state 
in it: "Loss, if any, payable to Israel Baldwin mort-
gagee." 

They accept the pre111inm of insurance with this 
knowledge. They are no\v e;,tvpµeJ anJ µreclnded from 
setting np this as a breacli qf warranty. 

Frost v. The Saratoga Fire Ins. Co., 5 Denio 154-. 
In this case a contract of insnrance was entered into, 
where the application for insnrance was made a part of the 
contract in which the applicant engaged that there was no 
bnilding within less than ten rods of the store insured, 
except those mentioned in the application, which was nn-
trne, for there were other buildings within the distance 
stated, of which no mention was made in the application. 

I 
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The defendants rJlied on this fact as a breach of war-
ranty, but it appeared that the defendants were apprised 
soon after that the application for the insnrancc did not 
descrihe all the buildings within the prescribed distance, 
but had omitted to make _mention of one or more such 
buildings, yet the defenrlants made an assessment on the 
preminm note of the plaintiff. 

The conrt held in this case that the defendants were 
estopped from showing the facts constituting a breach 
of the warranty, and if the facts appeared in the evi-
dence they would not be allowed t,l set them up as a 
defence to the action. 

In Sec. 138 of vVood on Insnrance, he says-
These statements in applications are not to be treated 

as wal'l'anties, but merely a-s repre·sentations. 
Sec Bncld v Fnirwaner, 8 Bing. 48. 

Anderson v. Fitzgerald, 4 H. L. Oas. 484. 

Section 139 of Wood on Insnrancc-
In tlie United States court it has been held in a num-

ber of cases, and is now well settled by adjudicated cases, 
"'that _an untrue or fraudulent statement, on the part of 
the applicant, of a fact material to the risk, does not 
avoid t~rn. policy, when either the company or its agent 

· was informed of or knew the real facts, at the time when 
tJ1e con!rac _t was made or the premium paid." 

Ins. Co. v. Wilkinson, 13 Wall. (U.S.) 222. 
.. ..J _) ...... 

_ t .IB 9-!_;U:: S. Rep. 38!, the court said-
·'\ A;s th~ e_xact facts were communicated to the agent, 

and he took tile respo .n,sib~li~Y, ~c, \stMe thern , in the way 
he did, leading the applicant to suppose it was all right, 
we think it wonld bo gr,e,a,-b ioj_usti~~ to t,qrnJ1irp .. oqt of 
cgur_t-!}~wJo;--this .i~e~tc;:.1;~;~{~~;-~of S~ilt/1~e~t.~'~ :·~ ;, 
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Also New Jersey Mutual ·Life Ins. Co: v. Bocker~ 94 
. U. ·S. Rep. · 610. , 

Insurarfoe Co. v. Mahone, 21 Wall. 152~ . 
Rowley v. Empire ·Ins.-Co.,'36 N. Y. 550. 

-
Again, defendants say that the interest of. the plaintiff 

in the .property mentioned in the said application and 
policy, was not the entire, unconditional a,1d sole owner-
ship thereof, for the use and benefit of the insured, but, 
on the co·n:rary, there were mortgages on the property a.t 
the time of making the application, and equity of re-
demption, only, was in the plaintiff. 

The application, in question 18, has reference to the 
owner of the equity of redemption. 

For-
The next question has reference t() mortgagors. 
If there is any ambiguity, the defendantli! are guilty of 

making it, by the form of their printed application, and 
they are estopped from taking any advantage of that. 

But we say Carson had an insurable interest there, and 
I refer to 

Higginson v. Dale, 13 Mass. 96. 
Kenny v. Clarkson, 1 Johns. 385. 

I also refer to 
Strong v. Manufacturers' Ins. Co., 10 Pick. Rep. 40. 

This was an action of assumpsit on a policy of in-
surance, where the plaintiff, in his application for the 
insurance, stated, in reply to interrogations on the part 
of the defendants, that the property was Ids own. 

The property was mortgaged at the time, and the 
equity of redemption was seized by virtue of these ex-
ecutions issued against the insured at the time of his ap• 
plication, of which no mention was made. 

The court said, on page 43-
" IT pon these facts there can be no question that the 

B 
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plaintiff had an insurable interest in the house assured 
at the time the policy was eff~cted, and it is clear that 
the plaintiff not only had an insurable interest, but that 
his interest was substantially the same as it would have 
been had the property insured been free from any en-
cumbrances." 

Columbian Ins. Co. v. Lannon, 2 Pet. Rep. 25. 

· We will not encumber the case by replying to that 
part of the defendants' notices appended to their plea, 
charging fraud upon the plaintiff, both in the applica-
tion for the insurance and in the proofs of loss. 

For, by reference to the twenty-fifth page of the state 
of the cape, commencing at line 29, you will find that 
counsel for defendants, on the trial before the Chief J us-
tice, stated that they did not intend to rely upon fraudu-
lent misrepresentations or fraudulent concealments, but 
desired to stand upon the warranty and breach qf such 
warranty. · 

And they disclaimed any fraud in fact-any actual 
fraud in the matter of the application-but put them-
selves on the warranty. 

And page 26 of the state of the case, the court said-
" That raises nothing but the question of warranty." 

We, in conclusion, insist that there was no breach of 
warranty proven, and, therefore, the plaintiff is entitled 
to recover, both by the facts and the law arising in the 
case. 
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NEW JERSEY SUPREME COURT. 
- -- -------

D.fl.Y'ID C.fl.RSON, who sues for l 
the -use of Israel Baldwin, 

1 
In Case. 

vs. ) On Case 
THE JERSEY CITY IJlSUR- Certified. 

CO.MP .fl.:N.Y. · 

.. 

State of the Vase. 

Afterwards, to wit, at a Circuit Oonrt held at the 
court-house, in the city of Trenton, in and for the county 
of Mercer, on the thirtieth day of October, A. n. eighteen 
hundred and eighty, before his Honor Mercer Beasley, 
Chief Justice of the Supreme Court, assigned to bold the 
said Circuit Court, according to the form of the statute 
in such case made and provided, the aforesaid issues 
joined between the said parties, came on to be tried by a 
jury of the county of Mercer aforesaid, for that purpose 
duly impaneled, good and lawfnl men of the said 
county, at which day came there as well the said plain- 10 
tiff as the defendants by their respective attorneys, and 

• the jurors aforesaid, impaneled to try the aforesaid 
iesue, being called, also came, and were . then and there 
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in due manner chosen and sworn to try the issne pro ut 
.the pleadings in the said cause, and upon the trial of the 
issue the counsel for the said plaintiff, to maintain and 
prove the issue on his part, offered the following wit-
nesses and proofs: 

The policy was offered and admitted by consent of the 
defenda11ts. Policy dated January eighth, A. n. eighteen 
hundred and eighty. Premium fifteen <lollars. Amount 
of insurance five hundred dollars. Two hnndred dollars 

10 on building; two hundred dollars on machinery, shaft-
ing and belting; one hundred dollars on boiler and en-
gine. 

Offer five deeds made by different parties to David 
Carson. First deed, dated April sixth, A. D. eighteen 
hundred and forty-seven, Jonathan D. Hutchinson and 
Elizabeth, his wife, to David Carson, recorded in Book N 
of Deeds; second deed, Abraham Harris and wife to plain-
tiff, deed dated April fourth, A. D. eighteen hundred and 
sixty; third deed,.J oseph Page to David Carson, November 

20 sixteenth, A. D. eighteen hnndred and sixty; fourth deed, 
Isaac H. Wilson to David Carson, dated October twelfth, 
A. n. eighteen hundred and sixty-four; fifth deed, John 
Brown and wife to David Carson, dated March twenty-
third, A. n. eighteen hundred and sixty-nine, all said 
deeds dnly recorded in the Mercer connty clerk's office. 

Elwood Carson, being first duly sworn~ saith-I am a 
son of David Carson, the plaintiff; I was in possession 
of the mill at the time of the fire, which happened on 
the fifteenth day of .February last ; I have been in pos-

30 session, under my father, of the mill that was burned, for 
the last nine years. 

And being cross-examined, says -
The fire took place in the night, at about one o'clock. 

James McGalliard, another witness on part of plaintiff, 
being duly sworn, saith-I live in Windsor, about one 
and a half miles from the Carson mill, and have done so 
for fifteen or .twenty years; I was and am acquainted 

Iii 
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with Mr. David Carson, the owner of the mill; I have 
frequently been to this mill; I have been assessor of the 
township of Washington for seven or eight years; in 
performing my duty as assessor I have frequently been 
at that mill ; the mill was located on the Assanpink, 
abont a mile and a half above Amos Hutchinson's mill. 

[Description of property as contained in the policy of 
insurance was here read to witness, and witness said that 
he had heard the description of the property as contained 
in the various deeds to Carson, read, and continuing with 10 
his testimony, said] 

I recognize the µroperty described in the policy of in-
surance, and in the said deeds, as being the property of 
Mr. David Carson, and as being the property of Carson's 
which was burned in February last; at the time of the 
fire, and at the time of insurance, the mill building was 
worth about $2500 to $3000 in the condition in which it 
was ; I was at the mill the next day after the fire oc-
curred; the fire was on Saturday night, and I was there 

> • on Sunday-the next day; the building was entirely de- 20 
stroyed; the boiler was standing, and the engine, but 
both were broken and burned; I have been a justice of 
the peace for eight years; I exrmined the building as to 
the loss. 

[Paper here shown, witness says]-That is proof of 
loss, made March 2d, or M A. n. 1880; I gave that 
paper to Carson and to Baldwin. 

[Another paper was here shown witness, dated March 
25th, A. n. 1880, witness says ]-I made that certificate, 
and gave it to Mr. Carson and Mr. Baldwin ; I think I 30 
made- five of these, and gave them · to Mr. Baldwin on 
March 25th, A. n. 1880. 

Being cross examined, witness says-
The boiler was in a shed attached to the mill ; the en-

gine, I think, was m the mill; the engine and boiler 
were not totally destroyed; they were only a partial · 
loss; the · mill property was assessed before the engine 
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and boiler was -put in, for $4000; that took in a part of 
the pond-not all of it; about twenty -five ~cres; the 
engine and boiler had been in use in said mill f, ,r abont 
three years; the property of Carson was assessed in three 
different parcels . 

Witness, on re-direct-examination, says-
They were both of iron ; I am not prepared to say the 

amount of damage, not being a machinist; after the 
steam fixtures were put in it was assessed, I think, $15 ( 

10 higher; we aim, in assessing, to give all property abont 
two-thirds value; I believe I am, and was at the time of 
the fire, the nearest justice of the peace to the mill. 

.Daniel H1.ttchinson, another -witness on the part of the 
plaintiff, being duly sworn, says- -

I live in Washington township, about two hundred 
yards from the mill ; the building was destroyed vretty 
clean ; it was a stout frame building of oak ; the build-
ing, without any machinery, was worth ubont $:20('0; 
the machinery, without the boiler and engine, was worth 

20 ~bout $2000 ; the connecting pipes were smashed and 
rendered useless; the boiler stood np ou the foundation 
as it did before the fire; I have no experience as to cost 
of engines and boilers. 

And being cross-examined, witness says - -
It took to consume this bui]diug about an hour; from 

the time it was first built, it had been standing abont 
fifty or sixty years; there had- been almost new ma-
chinery throughout, in my memory, two or three differ-
ent times. 

30 William H. Brackett, another witness on the part of 
the plaintiff, being duly sworn, saith--

I Ii ve in Chambersburg; I am a machinist, and ha\·e 
been for tliirty-two years; I passed the Carson mill some 
time in August last, and I got out and examined tlie 
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boiler; I wanted one about that size; the attachments 
were all burned off; the brass was' melted down, and had 
run off; the engine was burned, and I consjdtred de-
stroyed; it was burnt and broken, some parts of it; a 
boiler that gets red hot always leab around the seams; 
I considered that it would leak around all the joints and 
seams; an engine and boiler like that, in good condition, 
with all connections, wonld have been worth last Janu-
ary about $1400; when I examined them they were not 
worth anything; they were worth about the price of old 10 
iron in the market. 

Q. How much would that be? 
A. Well, I didn't examine the engine. 
Q. Well, yon can tell nearly ? 
A. Well, as old iron they would have been worth 

abont $35; when { speak of the injury, I only speak of 
the effect of the fire, and not of any damage by ex-
posure. 

Being cross•examined, witness says-
I didn't examine the engine particularly; the boiler 

was rnsted some; nothing over it to protect it; the fire 20 
had scaled the boiler a good deal; I was there examin-
iug the same abont twenty minutes; I doa't recollect of 
its being out of shape much ; it was irij nred by the effect 
of the fire, and lay exposed when I examined it; both 
engine and boiler were standing out nnprotected; when 
I say $14 1'0, I mean a new boiler and engine; I did not 
contemplate that it had been in use three years; its val·ue 
then would depend upon how it had been taken care of. · 

Thomas 0. Pea-rce, another witness on the part of the 
plaintiff, being first unly sworn, saith- S) 

I live in Hightstown, New Jersey, and have lived 
there since 1852; part of my business is the business of 
insurance; know the Jersey City Insurance Company ; 
I knew the Carson mill; I knew when it was burned; I 
was notified, the day after, by Israel Baldwin; I knew, 
;t the time that the Jersey City company had a policy _ 
on that loss; I think I communicated the fact of that 
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loss to the company; I think I notified them right away, 
the- -s-amc day ; I mean I notified the company, at the 
office ·of the company at Jersey City~ 

And being cross-examined, witness saith-
I did not issue policies for the Jersey City company. 

Israel Baldwin, another witness on the part of the 
plaintiff, being first cl nly sworn, saith-

I live in Windsor, about two miles from Carson's 
mill; I am the pers .on named in the policy as mort-

10 gagee; I was notified of the fire on Sunday morn-
ing, and I went down to see it; it was all burned down; 
I went down on Monday and notified Mr. Pearce; I 
went to Mr. McGalliard; to have him make out a proof 
of loss; I sent proof to Mr. Foote, the president of the 
company at Jersey City, on the 2d or 3d of March; I sent 
it by m'.'.til ; I was r hen notified -by Carson that the com-
pany said that papers were ·not right; by papers I mean 
proof of loss ; after that, I came to Trenton to get proof 
of loss made out there, one for each company; the sec-

20 on<l proof of loss, counting the one made by Mr. McGal-
liard as one, was made out on the 20th of March, and I 
went and served one on Mr. Foote, the president of the 
Jersey City company; I got them on Monday, the 22d 
of March, and served them on the 23d or 24th of March; 
I handed a copy of the proof of los.s to Dr. Foote; he 
read it over, or a part of it, and he objected to it on the 
ground that the written portions of th13 other policies 

. were not written out; I do not think he made any other 
objection; I then came back to Trenton, and empl1.>yed 

SO Mr. Worthington to make out another proof of loss; 
I did this to remedy defects that Dr. Foote pbiuted out; 
I did this becanse the oth~s wasn't good, 1 suppose; it 
was within day or two afterward that I employed · Mr. 
Worthington. 

[It was admitted here by the counsel of the defend-
ants that the insurance has not been paid by the corn.:_ 
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pany, nor the buildings rebuilt, or any notice of intention 
to _do the same given ·by the said company.] 

And being cross-examined, the above witness saith-
The morning after the fire, Josiah Gordon notified me 

of it; I lived abont two miles off; I reached scene of fire 
about eleven o'clock; I was notified of it about ten 
o'clock, j nst as I was getting ready to go to church; that 
was the first I had heard of it; I went down in a car-
riage, in a single carriage; Albert Brown rode down 
with me; I held a mortgage on the property of $2100 of 10 
principal, and it was put on the property about the 1st 
of January or last of December; it was there when the 
insurance was effected ; I was not interested in any other 
mortgages on this property; mine was the last mortgage. 

Ily the Chief J ustice-Y onr i<lea was that there were 
other mortgages ahead of yon? 

A. Yes, sir; there were three others before mine ; I un-
derstood that one was given to Jonathan Hutchinson, and 
had been there for some fifteen years, and was for $1500; 
one to Ezekiel Cnbberly, for $ t0 O, and one to John Tay- 20 
lor, for $1200-all of them given two or three years be-
fore my mortgage was given ; I procured this insurance 
through Mr. Carson ; I had the policy in my possession 
at time of the fire; when I went tc, Jersey City to see 
Mr. Foote, there were others there, bnt they were 
strangers to me; I am a brother-in-Jaw of Carson. 

Q. Did not Dr. Foote inform you that Mr. Carson had . 
informed him that you were the cause of the fire, and the 
company would waive nothing? 

A. No. 30 
Q. Did Dr. Foote, at that time, say to you that the 

company waived nothing? 
A.. I do not remember what he did say now, bnt I do 

not think he said anything of the kind. 
Q. Did he not -say to you, in substance, that the com• 

pany wanted all the conditions complied with~ 
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A. I do not think he did; he may have done so-I 
won't say positively. 

Q. Do you recollect of his reading then to you a copy 
of a letter which he had sent to David Carson? 

.A. I don't remember of his reading any letter. 
Q. Did you not understand that the company required 

a complete compliance with all the conditions of the 
policy? 

A. Perhaps I did; I can ' t say now what conversation 
10 we had; I cannot say that he said to me that he had 

written to David Carson that the company would not · 
waive any conditions uf the policy-would not like to 
say he did or did not; I cannot remember that Mr. 
Foote got a letter-book, or that he said anything about a 
letter; I recollect telling Mr. Foote that Mr. Carson had 
told me that he (Carson) had received a letter from Mr. 
Foote; Mr. Foote did not tell me that Carson had told 
him that the insurance was the cause of the fire, and 
that, under snch circumstances, the company would waive 

20 nothing; I did not understand that there was much in-
terest dne on the other mortgages at the time my mort-
gage was put on the property; I understood at the time 
of the fire that there had been a levy made on the boiler 
and engine as personal property, and that they were 
advertised for sale under it; I came down to see Mr. 
Richey, to get him to take some steps to stop that; I 
understood that the j ndgment the levy was made on was 
a judgment for $900 ; I uuderstood 1hat an injunction 
had been prepared by Mr. Richey, but not granted at the 

30 time of the fire; I did not know that there were any 
i udgments ag::i.inst David Oarson on that mill property 
when my mortgage was giveu nor when the insnrance 
was effected ; I made personal application for the in-
surance; I happened to be at the mill at the time Mr. 
Pearce came there to take out a policy for Mr. Carson; 
after Mr. Carson didn't take it, I said I would pay for 
one of $2500; Mr. Carson said he hadn't the money to 

} 
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do it; I said I'd pay for it; I had not the money with 
me. 

Court at. this point adjonrned to two o'clock. 

Upon the re-assembling of the court, Mr. Baldwin, still 
on his cross-examination, says- , 

l did not, when I was at Jersey City, take away with 
me the proof of loss I have spoken of; I left it there. 

[Paper being shown to witness by counsel for defend-
. ants, witness says]-That is a copy of the one I left. 

Albanus L. Worthington, a witness on the part of the 10 
p1aiutiff, beiug first duly sworu, saith-

I live in Trenton, and have been engaged here in the 
insurance business for about twelve years; I remember 
that Mr. Baldwin came to me anq bronght a copy of a 
proof of loss said to have been served on the Jersey City 
company ; he came to me to see if I would not agree to 
make out some proofs of loss of mill of David Carson; 
be brought me this Jersey City policy of insurance, and, 
in addition to that, he hrought four other policies; I had 
the proofs of loss made out; l had entered on the backs 20 
of the proofs of loss the written portions of the other 
four policie::;; the one I made out for the Jersey City 
company was sworn to on the 30th day of March, 
1880; I went over to Jersey City and gave it to Mr. 
Foote, the president of the Jersey City Fire Insurance 
Company; I think it was on the 30th or 31st of March 
-it was the thirty-first, I think. 

[Paper being here shown witness, he says]-That is a 
correct copy of the one I served on Dr . .Foote. 

[A paper being here produced by Dr. Foote and 30 shown to witness, witness says]-That is tbe one I 
handed to Dr. Foote; when I handed it to Dr. Foote, 
he looked it over and he objected to the amount 
on engine and boiler of $1500 ; he seemed to think 
that might be a mistake; he made no other objec-

B 
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tion, no other than the amonnt of loss on engine and 
boiler; lie thought that that might be a mistake as being 
put too high. 

And witness being cross-examined, says-
I mean the only objection he made to the proof of 

loss; when Mr. Baldwin came to me he brought with him 
the copy of the second proof of loss and the policies of 
insurance; the proof of loss that I copied from was the 
blank proof of loss of the Standard Fire Insurance Oorn-

10 pany. 
[Witness being shown paper called proof of loss No. 

2, says]-I am uncertain whether others were made out 
on the same blanks; I think this marked No. 2 is the 
one I copied from, I cannot positively identify it; I am 
positive this is the same one, as it is in the same hand-
writing as the one I copied from. 

Q. Now, is not No. 2 the original; look at it? 
A. I couldn't tell ; I don't know that I made any 

· memorandum on the one Mr. Baldwin brought me; I 
20 am not familiar with the handwritjng of any part of 

No. 2. 
Q. Did not Dr. Foote state to yon in substance that 

he had been informed that the fact of the insurance liad 
something to do with the fire, and that he wonld expcet 
a strict compliance with all the terms of the policy? 

A. Dr. Foote and I had a sort of running conversa-
tion after he looked over the proofs I gave him, and I 
could not say all that passed between us ; he may have 
made that remark. 

30 Q. Didn't the doctor say that the company were 
standing upon all their rights? 

A. The remark that he made to me was, that he had 
some other matters to attend to, and that he would meet 
me there at the scene of the fire, and either write me or 
telegraph me; he said he would write or telegraph me 
to meet him there, and he would talk it over; he did 
telegraph me and meet me, and we looked over where 
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the fire had been; I understood from Dr. Foote that 
when I left him, the matter was open for further con-
sideration ; I did not tell Dr. Foote that Carson had told 
me that Bald win was the cause of the fire, or any words 
to that effect ; I did not say so at the time Dr. Foote 
and I were at the mill ; I may have said that I under-
stoud Carson had said so; I don't recollect hearing Car-
son say anything of the kind in Dr. Foote's presence. 

[Telegram of May 27th, 18S ', marked by the court 
A., M. B.]-I sent that telegram tu Dr. Foote; I re- 10 
cei ved a letter from Dr. Foote in reply to that telegram• 

Execution cf policy admitted. 
Policy offered. 
Policy objected to by counsel for defendants, because 

it is here stated by counsel for plaintiff that they do not 
propose to offer the application and survey referred to in 
the policy. The ground of the objection was that the 
policy does not constitute the whole contract. The ap-
plication alld survey referred to in the policy constitute 
a part d the con tract. 20 

Upon this ohjection, made the counsel for plaintiff calls 
for said applicati()n and survey from the defendants' 
cunnsel, who produces same and admits execution and 
signature to said application. 

Policy and app!ication and survey were then offered 
by counsel for plaintiff, aud admitted withont further 
objection. 

Counsel for plaintiff then offered proof of loss marked 
by the court No. 1, .1W. B., dated March 2d, 1880. 

Defendants' counsel objected on the gronud that it is 30 
not in compliance with the terms of the policy. 

The Chief Justice-That goes to its legal effect. [Ad-
mitted.] 

Also proof of loss marked No. 2, M. B., dated March 
20th, 1680. 

Defendant's counsel-I understand that we are not 
shut off as to the character of the paper or its sufficiency. 

The Chief Justice-Certainly not. 
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Also proof of loss marker! No. 3, M. B., dated March 
30th, 1880 ; same understanding as to that. 

Also certificate above referred to of J nstice McGalliard, 
dated March 25th, 1880. 

Also fl ve deeds above referred to, being said deeds to 
David Carson. 

It is here admitted by both sides that summons in the 
case was tested July 8th, 1880. 

Plaintiff rests. 

10 Governor Bedle, of counsel, for the defendants, opened 
the defendants' case. 

Thomas 0. Pearce, already sworn, called as the first 
witness for the defendants, and testified as follows-

[Shown a paper writing, being sworn statement or tes-
timony made by David Carson. lt was marked E by 

· the Chief Justice.]-! have seen Mr. Carson write his 
name; he wrote his name to that paper; that is his 
handwriting. 

[Four mortgages were here produced and read by 
20 counsel for defendants. Also a letter from plaintiff's 

counsel admitting them. They were-first, mortgage by 
Carson to Hutchinson, $1500, dated April 6th, 184:7; 
next, Carson to Ezekiel Cubberly for $1000, dated April 
1st, 1867; next, Carson to John Taylor for $UOO, dated 
Apr.ii 8th, 1878; next, Carson to Israel Baldwin, $:HOO, 
dated December 30th, 1879.J 

[It was here admitted on both sides that the mortgages 
above named cover the mill property and the farm ad-

80 jacent. The first mortgage is only on the mill property, 
and is for $1500, and is described in the Hutchi11son deed 
above referred to. The second mortgage for $ LOOO and 
the third mortgage for $1200 cover mill property and 
farm adjacent.] 

Witness, continuing, says--
I delivered the policy in this case to Mr. Baldwin; 

cannot tell the day; it was within a week of the issue; 



NEW JERSEY SUPREME COURT. 13 

also delivered the other four policies to him; the total 
prem in m on the fl ve policies was $ 7 5 ; I took Mr. Car-
son's note with Mr. Baldwin's endorsement; note payable 
to me or to Baldwin~ the note was paid soon after the 
fire, befure it was due; 80on after the fire, within a week; 
Mr. Baldwin paid it; the note, when it was paid, was in 
the bank; I think I took it up when it was paid; Mr. 
Baldwin came to my 0ffice and gave me the money, and 
I went down aud took it np; the Jersey City Insurance 
Company knew nothing about it when I took the note; 10 
I took it on my own responsibility, and they did not, as 
far as I was concerned, know anything about it until 
after the fire; at the time of the fire, the Jersey City In-
surance Company bad received no money for this policy ; 
I hnd not forward~d it to them then ; Baldwin came to 
see me the next day after the fire, anrl within two weeks 
after that he paid the note to the bank; that is, after I 
received the money from Baldwin l went to the bank 
and took np the note, and gave it to Mr. Baldwin; I had 
got the note discounted before that, and put it to my 20 
credit in the bank ; after that I sent the company chPcks 
less my commissions; cannot teU the ·dates without see-
jng my bank hook; it was soon after the fire; the 
checks were in tlie neighborhood of $7U; at the time 
I sent the ckecks to the company, I wrote to them; I have 
requested the company to hold checks of mine, bnt I don't 
remember whether I asked them to hold these checks or 
not; the checks I sent to the company after the fire were 
my checks. 

Q. Do yon know whether the company declined to 30 
use the checks, and that you requested them to hold the 
checks~ 

A. I don't know that I requested the company to hold 
them. 

The Chief J nstice- Well, did they give yon any notice 
that they wouldn't receive them ? 

A. W el1, I didn't go on to Jersey City. 
The Chief Justice-Well, I understand, then, that yon 

sent the checks, and didn't go yourself. 
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[Paper marked F shown .witness.] 

At this point court adjourned to Monday at ten o'clock. 

Monday, ten A. M. Same witness, resuming his direct 
examination, sayE-

[Papers shown witness marked by court G and H. 
Witness says]-These are the checks referred to by me 
in my examination on Saturday ; they bear date Febrn-
ary 16th, 188 1

); I saw Dr. Foote a short time after I sent 
the checks; I went to the office of the company at Jersey 

10 City; so far as I know, the checks have been with either 
the secretary or president of the company ever since they 
were sent; they are made payable to Mr. Pearson; I 
nnderstood Dr. Foo4-e to say that he was not going to 
use the checks at p1 esent; he was speaking about the 
peculiar character of the fire and said that they would 
not use them at present. 

Witness, being cross-examined, says-
I had received a note fo1· the prcminm before the policy 

was deli vercd ; the company was not named on the note; 
20 I took it on my own responsibility: the. note ·was made 

payable to me; the discount was paid by Mr. Baldwin 
at the time the note was given; I got it discounted at 
the First National Bank of Hightstown; the proceeds 
passed to my credit; it was disconnted in a week or ten 
days aftl'l· I received it, and perhaps in less time; I took 
the note on my own responsibility, and myself assumed 
the payment of the premium to the company; the com-
pany knew nothing ab0nt the note; the custom of the 
company was for their agents to rL:port_ once a month and 

80 some ti mes not fJr a longer ti me; I al ways hold the funds 
for a month and sometimes for longer; I have taken a 
great many policies for that company. 

[Objected to by defendant's counsel as seeking to show, 
by parol, an agency different from that provided for b_y 

And the said Chief Justice having given as his 
opinion that the said testimony was competent and 
legal evidence in the cause, admitted the same, to 
which the defendants by their counsel excepted, and 

., J..L . l- +1~~-- +Im~,. h~ll ,....f PVf>Pnt ,-ionR might b 
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[Paper marked F shown .witness.] 

At this point court adjonrned to Monday at ten o'clock. 

Monday, ten A. M. Same witness, resuming his direct 
examination, sayE-

[Papers shown witness marked by court 0 and H. 
Witness says]-These are the checks referred to by me 
in my examination on Saturday ; they bear date Febru-

:} ary 16th, 1881
); I saw Dr. Foote a short time after I seut 

the checks; I went to the office of the company at Jersey 
10 City; so far as I know, the checks have been with either 

the secretary or president of the company ever since they 
were sent; they arc made payable to Mr. Pearson; I 
nnderstood Dr. Fool-e to say that he was not going to 
use the checks at present ; he was speaking abont the 
peculiar character of the fire and said that they would 
not use them at present. 

Witness, being cross-examined, says-
I had received a note fol' the prcminm before the policy 

was delivered; the company was not named on the note; 
20 I took it on my own responsibility: the. note was made 

payable to me; the discount was paid by Mr~ Bald\vin 
at the time the note was given; I got it discounted at 
the .First Nat ion al Bank of Hightstown; the proceeds 
passed to my credit; it was disconnted in a week or ten 
days aft\'!· I rec ,ei ved it, and perhaps in less time ; I took 
the note on my own responsibility, and myself assnmed 
the payment of the premium to the company -;, the com• 
pany knew nothing ab0nt the note; the custom of the 
company was for their agents to report once a month and 

30 sometimes not f.Jr a longer time; I always hold the funds 
for a month and sometimes for longer; I have taken a 
great many policies for that con1pany. 

[Objected to hy def.endant's counsel as seeking to show, 
by parol, an agency different from that provi.ded for by 
t~e ,terms of the policy. Admitted. Exception allowed.] 

I 
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~~cl the said Chief Justice having giveµ as his 
opm10n _that t11_e said testimony was competent and 
legal evidence m the cause, admitted the same to 
which the defendants by their counsel excepted ~nd 
prayed tha~ t_his their bill of exceptions ~igh't be 
sealed, and it 1s sealed accordingly. 

M. BEASLEY, 0. J. [L. s.] 

And the said Chief Justice having given as his 
opinion that t11e said testimony was competent and 
legal evidence in the cause, admitted the same, to 
which the defendants by their counsel excepted, and 
prayed that this their bill of exceptions might be 
seale<l, and it is sealed accordingly. 

M. BEASLEY, 0. J. [L. s. 7 

jl,JJ ' \.J1.1vv1.1..o, 4 11(,IIYV .I.J\.JffV&. J.'\J.-IVt'YLI l-&•V&..&..L V\J VVJ""'""'- ,,. ..... ...., ... .A. 

requested them to hold them ; Mr. Baldwin has had poli-
cies before in this company from me; I have been doing 
all Mr. Baldwin's insurance for ten years past; I have 
frequently taken notes for premiums on my own respon-
sibility entil'ely on policies in that company, but not from 
any orders from the company ; I do not know but that I 
may have said to them that I had taken notes for pre-
miums; I do not know that they know that I have taken 30 
notes for premiums; they do not know anything about 
my taking notes for a premium; I say the company 
don't know nothing about my taking notes ; it's all done 
between me and the parties. 

Chief Justice-The question is, Mr. Pearce, whether 
they knew either before or after? 

A. I don't think they ever knew; I would sometimes 
send them word that I had not collected the premium 
and ask for time on my checks. 
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Q. Over what period of time has this taking of poli-
cies by yon in this company extended~ 

[Objected to by counsel for defendants as irrelevant, 
and also that question seeks to show an agency different 
from that mentioned in the policy.] 

[Objection overruled, question allowed and exception 
to ruling taken by counsel for defendants. Exception 
allowed.] 

.A. It has extended over a period of fifteen years; I am 
the agent of this company. 10 

[Same objection and same ruling. Exception allowed.] 
Witness continuing, says-I have been an agent for 

that company for fifteen years, if not more; during that 
time 1 have taken a great many- policies for this com:. 
pany; I have collected all the premiums for the com- · 
pany on tHe policies which I have taken; the rule of th~ 
company has been for the agents to report once a montU 
for the funds in the1r hands; the company has always 
forwarded policies to rr:e to be delivered before they had 

1 received the premiums themselves; this is not the o-nly 20 
instance in which I have written to the company to hold 
my checks; I have never known them to object when I 
requested them to hold them ; Mr. Baldwin has had poli-
cies before in this company from me ; I have been doing 
all Mr. Baldwin's insurance for ten years past; I have 
frequently taken notes for premiums on my own respon-
sibility entirely on policies in that company, but not from 
any orders from the company ; I do not know but that I 
may have said to them that I bad taken notes for pre-
mi nms; I do not know that they know that I have taken 30 
notes for premiums; they do not know anything about 
my taking notes for a premium; I say the company 
don't know no.thing about my taking notes ; it's all done 
between me and the parties. 

Chief Justice-The question is, Mr. Pearce, whether 
they knew either before or after ·~ 

A. I don't think they ever knew; I would sometimes 
send them word that I had not collected the premium 
and ask for time on my checks. 
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Q. How is it possible for the company not to know 
when yon had told them that you had not collected the 
premium·? 

A. They might think I was holding the policy; they 
knew that I had trusted some men for their premiums; 
I do not know that the company knew that I delivered 
the policies before I received the premium; it was pos-
sible for them to think that I was holding the policies 
waiting for the premiums to be paid ; I have often sent a 

10 check to the company for the premium before I had de-
livered the policy, when J knew the party was good; 
there has never been no understanding with the com-
pany that I should trust for anything. 

Q. I ask you whether the company didn't know, when 
you asked for time on a check, that you had trusted the 
parties for the premium ? · 

1 A. Well, there's the inference in there I cannot ex-
plain ; I have told the company sometimes to huld my 
checks as I had no.t collected the premiums; I do not 

20 think they knew that I had ever taken notes for pre-
miums; l never told them so; I may have said to them 
that I had taken notes for premiums; I may have said 

And the said Chief Justice having given as his 
opinion that tbe said testimony was competent and 
legal evidence in the cause, admitted the same, to 
which the defendants by their counsel excepted, and 
prayed that this their bill of exceptions might be 
sea.led, and it is sealed accordingly. 

M. BEASLEY, 0. J. [L. s.7 

not myself issue policies for the Jersey City company; 
if I received an applicativn I would send it to the com-
pany; it was subject to the company's approval, al-
ways; if approved by the company, the policy would 
be forwarded to me. 



16 .NEW JERSEY SUPREME COURT . 

. Q. How is it possible for the company not to · know 
when yon had told them that you had not collected the 

·premiumt? 
A. They 1mght think f was holding the policy ; they 

knew that I had trusted some men for t.heir premiums; 
l do not know that the company knew that I deliv _ered 
the policies before I received the premium ; it was pos-
sible for them to think that I was holding the policies 
waiting for the premiums . to be paid ; I have often sent a 

l O check to the company for the premium before I had de-
livered the policy, when I knew the party was good; 
there has never been no understanding with the com-
pany that I should trust for anything. 

Q. I ask you whether the company didn't know, when 
yon asked for time on a check, that you had trusted the 
parties for the premium ? . 

f A. Well, there's the inference in there I cannot ex-
plain; I have told the company sometimes to huld my 
checks as I had no.t collected the premiums; I do not 

20 think they knew that I had ever taken notes for pre-
miums; l never told them so; I may have said to them 
that I had taken notes for premiums; I may have said 
so; I have no recollection of it. 

Q. Is · it not a common custom with insurance agents 
to take notes for premiums? 

· [Objected to by counsel for defendants. Objec ,tion 
overrn led, question .permitted, exception to ruling prayed 
and allowed.] 

• A. I do not think it is a common custom for agents to 
30 take premiums; I often do it; I do not know one way'. 

or the other what other agents do. 
On re direct examination, witness says- , 
To my knowledge the company never knew of my 

trusting for premiu1m outside of this case; I did 
not myself issue policies for the Jersey City company; 
if I received an applicatiun I would send it to the com-
pany; it was subject to the company's ap_proval, al-
ways; if approved by the company, the policy would 
be forwarded to me. 
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Q. Your duty then was to do what? 
A. Collect the premium-deliver the policy and collect 

the premium ; I never had any authority to deliver the 
policy on credit. 

[Governor Bedle here read the examination of David 
Carson, the plaintiff in this case, taken by virtue of a 
clause in the policy, under · oath, at Jersey City, at the 
office of the Jersey City Insurance Company, on the 
27th day of April, 1880.J 

Edward Sweeny, another witness on the part of de- 1 o 
fondants, being duly sworn, says-

I am a clerk in the office of the clerk of the Supreme 
Court. 

[Book of minutes of the Supreme Court, November 
Term, 1879, being shown, witness says]-

This contains the minutes of all judgments for that 
term, and up to February Term, February 22d, 1880. 

[Witness reads from page 258]-J udgment on bond 
and warrant, First National Bank of Hightstown v. El-
wood Carson and David Carson; amount of judgment, 20 
$1821.12; costs, $+.50; real debt, •$910.56; date of 
judgment, January 6th, 1880. 

The records of judgments during that time have not 
been made or written up. 

[Defendants here offer in evidence book of minutes, 
and also the original papers on file in the case.] 

[From the same book of minutes, witness reads]-
Page 278. Judgment, George Middleton and others, 

administrators, v. Elwood T. Carson and David Carson, 
dated January 30th, 1880; j ndgment, $564.17; costs, 30 
$39.08. 

[This book of minutes offered.] 
[Summons, narr., affidavit of service, and assessment 

on file offered in evidence.] 
The following judgments in the Mercer County Cir-

cuit Conrt were admitted as correct: 
Middleton et al. v. David Carson; $314.80 and 

C 

• 
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costs of . snit; · dated January 30th, 1880. Also judg-
meT-lt of Lewis Gordon et al. v. David Carson; dated 
February 14th, 1880, for $355.41, besides costs of snit. 

-[Defendants' counsel further offer in evidence the 
following records of mortgages: 

First. David Carson to Jonathan D. Hutchinson, 
dated April 6th, 1847, for $1500. 

Second. David Carson to Ezekiel Cnbberly, mortgage 
dated April 1st, 1867, for $1000. 

10 Third. Mortgage of David Carson to John Taylor, 
dated March 31st, 1877, for $1200. 

Fourth. Mortgage, David Carson to Israel Baldwin, 
dated December 30th, 1879, for $2100. 

Admitted that these mortgages all cover the mill 
propedy. The last three, also, include the adjacent 
farm.] 

Nathaniel Foote, another witness on the part of the 
defendants, being duly sworn, says-

I am the president of the Jersey City lnsuran ·ce Oom-
20 pany and have been since March 1st, 1879; previous to 

that, and since 1860, I had charge of agents; I was 
secretary since January 1st, 187 5, and for twenty-op~ 
years have been superintendent of agencies. 

[Witness being shown Exhibits G and H, says]-I 
first saw these checks February 17th, 1880, on the open-
ing of our mail that morning; I saw Mr. Thomas 0. 
Pearce a few hours after that-on noon of the same day. 

Q. What did you tell him in regard to the checks and 
the payment of the premium, if anything? 

[Objected to by counsel for plaintiff, because, under 
30 · f' h h l . tile present proo s, w at t e company say to t ns agent 

in our absence on the subject of payment of premiums 
cannot bind us. Exception overruled. Question all~wed. 
Exception taken and granted.] 

A. After his statement of the case, we told him that 
we would not complicate matters by accepting the pre-
mium; that he could take them (the checks) back with 

• 
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him, or if he wished to leave them with Mr. Pearson, he 
could do so; Mr. Pearson was the secretary of the com-
pany; I told him we would return him the checks any 
time that he desired it; he said he wonld like to leave 
them there; the checks have never been used. 

Q. Had yon any knowledge, or any officers of the com-
pany any knowledge, of Mr. Pearce taking notes at any 
time for premiums on the policies, or of bis giving any 
credit for pre min ms? 

[Objected to by counsel for plaintiff, as irrelevant. 10 
Objection overruled, and exception taken and allowed.] 

.A. Never heard of his doing so until since this fire 
occurred. 

~- Had he a11y permission from the company to do it? 
[Same objection taken and exception allowed.] 
.A. No, sir. 
Q. Do you recollect of Mr. P~arce ever asking the 

company to hold his check::;, and, if so, under what cir-
cumstanc 'S? 

.A.. Yes, sir; he has a number of times asked the com- 20 
pany to hold his checks, stating that the parties were 
away, and that he had not delivered the policies; this 
was done by letter, in response to our demand for settle-
ment. 

To the striking, out of which said answer of the 
witness the said defendants by their counsel excepted, 
and prayed that this their bill of exceptions might be 
sealed, and it is sealed accordingly. 

M. BEASLEY, C. J. [L. s. I 

A. No, sir; not to my knowledge. 
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him, or if he wished to leave them with Mr. Pearson, he 
could do so; Mr. Pearson was the secretary of the com-
pany; I told him we would return him the checks any 
time that he desired it; he said · he would like to leave 
them there; the checks have never be-en used. 

Q. Had yon any knowledge, or any officers of tl.te com-
pany any knowledge, of Mr. Pearce taking notes at any 
time for premiums on the policies, or of his giving -any 
credit for premiums~ 

[Objected to by . counsel for plaintiff, as irrelevant. 10 
Objection overruled, and exception taken and allowed.] 

.A.. Never heard of his doing so until since this fire 
occurred. 

(J. Had he auy permission from the c·ompany to do it~ 
[Same objection taken and exception al1owed.J 
.A.. No, sir. 
Q. Do you recollect of Mr. P~arce ever asking the 

company to hold his checks, and, if so, under what cir-
cumstanc "s 

.A.. Yes, sir; he has a number of times asked the com- 20 
pany to hold his checks, stating that tbe parties were 
away, and that he had not delivered the policies; this 
was done by letter, in response to our demand for settle., 
ment. 

Q. By letter or by month i 
A. By letter and at the office; he has called at the 

office. 
[On application of counsel fo~ plaintiff, this last answer 

of witness was struck out, because it appeared from ·said 
answer that this C(?rnmnnication having been made by 30 
letter, and the letters not being produced. Exception 
allowed to the striking out of that answer-namely, t-he 
one beginning, "Yes, sir." 

Q. Did Mr. Pearce ever request you, in any way, to 
hold on to his checks in any cases where the policy had 
been delivered and credit given and note taken for pre-
mium~ 

.A. No, sir; not to my knowledge. 
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Q. Did you ever have any knowledge of Mr. Pearce 
delivering policies and taking notes for premiums i 

A. No, sir; except in this case-not until smce this 
loss and I hear him so state on the stand ; after the fire, 
on February 24th, I saw Mr. Carson at the office of S. 
M. Schanck, at Hightstown, and also at the honse of 
Thomas 0. Pearce; I saw Baldwin a moment that day, 
at Mr. Schanck's office, but had no conversation with 
him ; I had a conversation on that day with Mr. Carson, 

10 at Mr . Pearce's house, and stated to him that the com-
pany had not been paid the premium, and would not 
complicate the case by accepting it; I was introduced 
by Mr. Pearce; I asked him with regard to the fire; he 
told me that he was satisfied that the fire was an i ncen • 
diary fire. [Objected to.] 

The Ohief-J ustice- Well, let it be confined to waiver. 
After hearing this conversation as to the circumstances 

of the fire, I told him that we would not accept the pre-
mium, and that we waived none of the conditions of the 

20 policy; 1 took one of the policies and read to him the 
conditions applying to the case, and told him I shonld 
waive none of the conditions of the policy, and should 
expect a strict compliance; I said this after hearing M1. 
Carson's statement; after that I saw Mr. Baldwin at 
Jersey City ,

1 
on March 23d, 1880 ; he brought with him 

a paper which purported to be a proof of loss; I saw the 
pape,r; Mr. Baldwin took it away with him. 

[Paper marked No. 2 being shown witness, he says J-
I believe this to be the same paper; I stated that it did 

30 not answer the requirements of the policy; I stated to 
him what had been stated to me by Mr. Carson relative 
to the loss; read to him a letter from my letter-book a 
copy of a letter to Mr. Carson, and told him that we 
would waive none of the conditiens of the policy; I 
stated to him that the premium had not been paid to 
the company, and that the company would not compli-
cate matters by accepting it . 
. [Paper marked letter L by court being shown witness, 
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witness says]-That is the letter I read to Baldwin ; this 
is taken from the letter-book. 

Court at this point adjourned to two o'clock P. M. 

Court n1et at two o'clock. Same witness on the stand, 
and letter marked Exhibit L, dated March 10th, 1880, 
was then read. Original called for. Plaintiff's counsel 
says it is lost. Copy offered in evidence. 

[ Another paper shown to witness, marked No. 3, being 
proof of loss, witness says]-That is the paper Mr. 
W ol'thiugton bronght to me; I cannot give the exact 10 
date; I think April 2d, 1880-it was within three days 
of hs date; I stated to Mr. W ortbington at that time 
whnt Mr. Carson had said at the time or abont the time 
of the fire: and that, nnder the circumstances, we shonld 
waive none of the conditions ot the policy; I stated to 
him the facts as to the checks for premium having been 
sent after the fire and onr refusing to receive them. 

[Paper marked Bxhibit E, being David Carson's ex 
amination, being shown witness, witness says]-That 
paper was signed by David Carson in my presence, and 20 
was made under the co11dition of the policy; that exami-
nation was dated April :37th, 1880; that examination 
was conducted by me . 

Q. At the interview with Carson at Pearce's house, 
February 24th, 1880, what was said by Carson in regard 
to circumstances of bnrning? 

[This question was stated by connsel for defendants to 
be put as bearing on the questiun of waiver, and also to 
show the correctuess of the statements in the letter of 
Foote to Carson of March 10th, 1880. Question was ob- 30 
jected to by counsel for plaintiff. The objection was 
overrul ed and the question was admitted by the court 
for the purpose of bearing on the question of waiver, 
Exception taken to this rn1ing and allowed .] 

A. He stated the hour as one o'clock when the fire 
was discovered : that a colored man came to 4im, told 
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him the mill was on fire; that they ~vent out and found 
the fire so far . advanced that they had hard work to save 
anything, and hard work to save the dwelling; that he 
was satisfied if it bad not been for the insurance the mill 
wou Id be standing that day; that he had confessed · j ndg· 
ment to Hightstown bank, and they had levied on engine 
and boiler, and had advertised it for sale Tuesday 
morning following the fire; that he went to Trenton on 
Saturday before the fire with Mr. Baldwin to see Mr. 

1 O Richey, to see if they conld get an injunction to stop the 
sale, and returned Saturday evening; that is all about 
the origin of the fire; he said there was no one else 
could be benefited by the fire but his brother in-law, Mr. 
Bald win; he began to recite the notes that Bald win had 
endorsed for him, and would have to pay, a:1d he said 
there was no security for him unle3s it burned, and un-
less he gut his pay from the insurance company he would 
have to lose it; he said he was satisfied that the person 
who set the house on fire came from Mr. Baldwin's 
house and rode Mr. Baldwin's horse, from the fact that 20 
they compared it with the tracks of Mr. Baldwin's horse 
that he drove there next morning after the fire ; I re-
member nothing e· se on this subject; he said he found 
the remains of a kerosene jug, a broken jug, and he sup-
posed that the person who set it on fire brought that to 
set it on fire with. 

Witness being cross-examined, says--
Mr. Baldwin, Mr. Lyman Brainard, David Carson and 

myself were present when this examination was taken; 
30 Mr. Brainard is the special agent of the Jersey City In-

sn rance Company; this affidavit was taken beft>re Mr. 
Muirheid; the same Mr. Muirheid that is one of the at-
torneys of record in this case; we went first to Mr. 
V red en burgh's office, then to another office; they being 
out, we then went to Mr. Mnirheid, and got him to ad-
minister the oath; the examination was taken at the office 
of the insurance company, and we went out to Mr. Muir. 
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heid's office to get the affidavit taken ; the examination 
was taken the day it was dated, April 27th, '.A. D. 1880; 
the examination was written down by Mr. Brainard. 

[Exliibit No. 10 being shown witness, and produced 
!~ on call of plaintiff by defendants : attorney, witness 

says]- · • 
Mr. Worthington left that paper with me when he 

served the proof of loss, which paper purported to be a 
list of encnmbrances upon the Carson mill property and 
farm, consisting of both judgments and mortgages as J 0 
above have been proved. 

[.Paper purporting to be a telegram from Worthington 
to Foote, dated May 27th, A. D. 1880, shown witness, 
marked Exhibit A, witness said]-! did not receive that 
telegram the day it is dated; I was out of town ; I re-
ceived it on my retnrn, the day my letter in response-
was dated. 

[Exhibit 11, purporting to be a letter written by Dr. 
Foote to A. L. Worthington, dated May 31st, A. D. 1880, 
being shown witness, witness said]--I wrote that letter 20 
to Mr. Worthington in answer to his telegram, and I 
sent it the day it was written. 

[The letter above recited, marked Exhibit 11, telegram 
marked .B'xhibit A, and list of encumbrances marked 
Exhibit 10, were here offered in evidence by counsel for 
plaintiff, and admitted without objection.] 

Witness, on his re direct examination, said--
The firm of Bedle, Muirheid & McGee were not our 

attorneys when the affidavit to the examination of Car-
son was administered by Mr. Muirheid. 30 

There was a certificate of loss, signed by J. McGalli-
ard, justice, sent to us, and a similar one was sent to us 
for each of the four companies; our company had re-
ceived no other certificate of the loss than made by Mc 
Galliard, justice. 

[Defendants here offered in evidence four executions 
and levies issued upon the judgments above referred to, 
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and formal proof of the same being waived, they were 
admitted without objection.] · 

[Defendants' counsel then offered judgments, execu-
tions and levies, book of minutes of the Supreme Court, 
above referred tu, as containing minutes of judgments, 
above spoken of, and also original papers, in said cases ; 
also the records of the mortgages; also letter to Carson 
from Dr. Foote, date of March 10th, A. n. 1880; also 
two checks of Thomas U. Pearce, payable to the Jersey 

l O City Insurance Company, above referred to-which were 
all admitted in evidence; also Mr. Richey's letter ad-
mitting the existence of the mortgages.] 

Defendants here rested their case. 

Plaintiffs here offer in evidence-
Certificate from McGalliard, marked Exhibit C. 
Policy of insurance sued on. Application and survey 

upon which said policy was issued. 
Three proofs of loss, marked respectively 1, 2 and 3. 
List of encumbrances, marked Exhibit 10. 

20 Telegram from W ortbington to- Foote, marked Ex-
hibit A. 

Letter from Foote to Worthington in answer to said 
telegram, marked Exhibit No. 11. 

Five deeds of title to David Carson from different 
grantors, for mill property and farm adjacent. 

All of the above were admitted in evidence, without 
objection. 

Plaintiff's counsel here offered to show that at the 
· time the application fJr insurance was made by Carson 
30 to Thomas C. Pearce, that Pearce was in possession of 

and produced the blank application which was after-
wards filled n p ; that the said Thomas C. Pearce filled 
up the application, and that he did not ask the applicant 
as to encumbrances on the property, and that the appli-
cation was never read over to the applicant before sign-
ing; that a day or two before the application was made 
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and filled up, that Mr. Carson had told Mr. Thomas C. 
Pearce, while the subject of insurance was being spoken 
of between them, of the existence of the various encum-
brances that have been shown to have been npon the 
property at that time; and that oo the day and just 
before the filling up of the application, Mr. Carson 
talked over with Mr. Pearce, the subject of the different 
encumbrances which were on the mill property; and 
that Thomas C. Pearce was the agent of the Jersey City 
company, and the one to whom the blank applications 10 
were sent, and that the company paid him a commission 
for all imrnrance obtained for them; and :hat Thomas C-
Pearce, when applications were filled up by him, sent such 
applications to the insurance company, and that such 
applications were received by the insurance company 
from Pearce; and that, in fact, said Pearce was the 
agent of the insurance company, and not of the appli-
cant, in matters of the application for insurance, and 
that in this case, the said Pearce acted as the agent of 
the said insurance company, and did not act in that 20 
regard as the agent of the applicant. 

Counsel for defendants here objected to ali of the 
above offer, and the court having intimated that upon 
the question of a fraudulent concealment, or fraudulent 
suppression of the truth in regard to encumbrances on 
the property sought to be insured in the said application, 
the above offered evidence might be admissible. 
, At this point counsel for defendants stated that they 
do not intend to rely upon fraudulent misrepresentation 
or fraudulent concealment, in this branch of the case, bnt 30 
desired to stand upon such warranty and breach of such 
warranty, and upon the construction of such contract. 

Said counsel further said that they disclaim any fraud · 
in fact, any actual fraud, in the matter of the applica-
tion, but put themselves on the warranty, and on the 
omission to make known, under clause number one in 
the policy, the fact of the encumbrances in the written 

D 
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app1ication and contract, called the application and sur-
vey in the policy. 

The court said that this raises nothing but the ques- · 
tion of warranty and construction of the contract, and 
under that view, will overrule the evidence which the 
plaintiff offers. 

To this ruling an exception was prayed by counsel for 
plaintiff, and the exception allowed. 

The counsel for defendants said that his statement will 
10 show what his position is. 

At this stage of the case, by consent of the counsel of 
both sides, and the court permitting the same to be done, 
the jury impaneled to try the case was discharged~ and 
it wa~, then agreed by counsel of the respective parties 
in the suit-the court also permitting the agreement to 
be entered into-that questions of law in the cause 
should be heard before the Supreme Court in bank, 
upon the evidence taken in the case, and that the Chief 
J nstice, being judge before whom the cause had so far 

20 been tried, should settle all questions of fact, and that 
all questions of fact necessary to a proper determination 
of the case should be referred to the said Chief Justice, 
and that his judging of said facts should be final in the 
case. 

It is further agreed by the counsel of the respective 
parties, and so sanctioned by the Chief Justice, that 
upon the decision of the case by the Chief J nstice, the 
rulings of the Supreme Court upon the law shall be con-
sidered his rulings, and that either side may have a bill 

30 of exceptions thereto, in the same manner as though such 
rulings had been made at the Uircuit; or the findings of 
fact by the Chief Justice may be put in the form of a 
special verdict. 

January 20th, 1881. 
A. G. RICHEY & SON, 

Attorneys ef Plaintiff. 
BEDLE, MUIRHEID & MoGEE, 

Defendant;:;' .Attomeys. 
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And thereupon the said Chief Justice, under tho 
opinion of the said Supreme Court ruled: That when 
in answer to paragraph 18 of the application or sur-
ve_y referred. to in the policy, ~iz. : "Is there any 
other person interested in the property? " the said 
plaintiff answered, "11one;" that snch auswer was 
not, pro ut the said opinion, a breach of article 4 of 
the conditions of the policy referred to in the said 
declaration, which provides: If the interest of the 10 
assured in the property be other than the eutire, un-
conditional and sole ownership of the property, for the 
use and beuefit of the assured, it must be so repre-
sented to the company, and so expressed in the written 
part of the policy, otherwise the policy should be void, 
notwithstanJing there were at that time four mort-
gages, amounting in the aggregate to fifty-eight hun-
dred dollars upon the said property, which were valid 
liens thereon. 

To which ruling of the said Chief Justice the de- 20 
fendants by their counsel excepted and prayed that 
this their bill of exceptions might be sealed, and it is 
sealed accordingly. 

1\il. BEASLEY, C. J. [L. S.] 

And the said Chief Justice further ruled: That the 
answer to said eighteenth subdivision of said applica-
cation createil no breach of the warranty expressed 
thereiu, pro ut the said opinion. 30 

To which ruling of the said Chief Justice the de-
fendants by their counsel excepted and prayed that 
this their bill of exceptions might be sealed, and it is 
sealed accordingly. 

M. BEASLEY, C. J. [L. s.J 
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The nineteenth subdivision of said application or 
survey, and the reply thereto, is in the ,rnrds and 
figures following, to wit : 

. " 19. Incumbrance. -- Is there 
'' any in cum brance on 
'' the property ? 
" If mortgaged state the 
"amount. 
'' Is th ere any insurance 

10 "by the mortgagee? No. 

19. Expects to borrow $2500 
and use this policy 
as collateral. 

Pro nt the said application. 
At the .time of the making of said application and 

the issuing of said policy there were as aforesaid four 
mortgages on the said property amounting in the 
aggregate to fifty-eight hundred dollars, which were 
liens thereon, and the said Chief Justice, in respect to 
this subdivision of said application and the reply there-
to, ruled : That the same did not create a breach of 

20 warranty by the assured, under the conditions of said 
policy, pro ut the said opinion. 

To which ruling of the said Chief Justice the de-
fendants by their counsel excepted and prayed that 
this their bill of exceptions might be sealed, and it is 
sealed accordingly. 

M. BEASLEY, 0. J. [L. s.J 

And the said Chief Justice further ruled : That the 
said written answer to said subdivision nineteen of 

30 said application, failed to answer the second clause of 
said subdivision, and that said second clause was 
unanswered in said application, pro ut the said 
opinion. 

To which ruling of the said Chief Justice the de-
fendants by their counsel excepted and prayed that 
this their bill of exceptions might be sealed, and it is 
sealed accordingly. 

M. BEASLEY, 0. J. LL. s.] 
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And the said Chief Justice forther rnled: That said 
reply to said sub-division nineteen did not create such 
an omission to make known every fact material to the 
risk as would avail .to avoid the said policy under the 
e0nditions thereof, pro ut the said opinion. 

To which rnling of the said Chief Justice the defen-
dants by their counsel excepted, and prayed that this 
their bill of exceptions might be ·_sealed, and it is 
sealed accordingly. 

lVI. _BEASLEY, C. J. [L. S.] 

And the said Chief Justice further ruled : That the said 
Thomas 0. Pearce was constituted the ageut of the 
defendants for t.lie purpose of receiving premiums on 
such policies of insurance, pro ut the said opinion. 

To which rnli11g of the said C4ief Justice the de-
fendants by their counsel excepted and prayed that 
this their bill of exceptions might be sealed, and it is 

10 

sealed accordingly. 20 
M. BEASLEY, 0. J. [L. s.J 

And the said Chief Justice further ruled : That 
under the circumstances of the case payment to said 
Pearce of premiums on policies negotiated by him, 
was payment to the c0mpany, pro ut the said opinion. 

To which ruling of the said Chief Justice the de-
fendants by their counsel excepted and prayed that 
this their bill of exceptions might be sealed, and it is 30 
sealed accordingly. 

M. BEASLEY, 0. J. [L. s.J 
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And the said Chief Jnstice fmther ruled: That the 
delivery to said Pearce of the note for the amount of 
the premiums on the five policies referred to in the 
testimony, one of which was the policy in suit in this 
case, and the discounting of said note by said Pearce 
at his bank, and the passing of the proceeds thereof 
by the bank to the credit of said Pearce was actual 
payment of said premium to the defendants, pro ut 

10 the said opinion. 
To which ruling of the said Chief Justice the de-

fendants by their counsel excepted and prayed that 
this their bill of ex~eptions might be sealed, and it is 
sealed accordingly. 

M. BEASLEY, C. J. [L. s.J 

And the said Chief Justice further ruled : That a 
failure to comply with the condition of irn;;urnnce with 
respect to the reasonableness and sufficiency of the 

20 preliminary proofs may be waived by the insured. 
The waiver may be by parol, although the policy pro-
vides in its conditions that insurance shall neither be 
changed nor waived, except after written consent by 
the President or Secretary. That such a stipulation 
applies only to those conditions or provisions in the 
policy which relate to the formation and continuance 
of the contract of insurance, and are essential to the 
binding force of the contract while it is running, and 
does not apply to those conditions which are to be 

3o performed after the loss has occurred, in order to 
enable the assured to sue on his contract, pro ut the 
said opinion. 

To which ruling of the said Chief Justice the de-
fendants by their counsel excepted and prayed that 
this their bill of exceptions might be sealed, aud it is 
sealed accordingly. 

M. BEASLEY, C. J. [L. s.] 

,, 
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And the said Chief Justice further ruled : That in 
this case there was competent evidence to justify rt 

jury in finding a wa.iver of literal compliance with 
tlrn condition of said policy with respect to the service 
and substance of prelimin,try proofs in all matters to 
which objectio11s are made, pro ut the said opinion. 

To which ruling of the said Chief ,Jnstice the de-
fendants by their connsel excepted and pra,yed that 
this their bill of exceptions might be sealed, and it is 10 
sealed accordingly. 

M. BEASLEY, 0. J. [L. s.] 

And the said Chief Justice further rnletl : That the 
failure to furnish competent proofs of loss stating the 
incumbrances on said propert_y within thirty days after 
the :fire, did not work a. forfeiture of claim on said de-
fendants under said policy, because there was a waiver 
on the pa.rt of sa.id defendants, pro ut the said 
oprn10n. 20 

To which ruling of the said Chief Justice the de-
fend .ants by their counsel excepted and prayed that 
this their bill of exceptions might be sealed, and it 
is sealed accordingly. 

M. BEASLEY, 0. J. l L. s. 7 

The policy of insurance set forth in the declaration in 
the eighth condition thereof required that persons sus-
tainiug loss or Jamage by fire should within thirty days 
after the :fire render a particular account of such loss 30 
signed aud sworn to by them, stating the actual cash 
value of the property and their interest therein, and 
the encumbrances thereon. 

The eleventh condition of said policy provided as fol-
lows : "Limitation as to suit or action It is furthermore 
hereby expressly agreed that no suit or action against 
this company for the recovery of any claim by virtue 
of this policy shall be sustainable in any court of law 
or equity, until after full compliance by the assured, 
with all the foregoing requirements." 40 
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It appeared by the testimony and trial in the canse, 
pro ut the samt>, that the defendants contended, that 
no proof of loss containing a statnment of the encum-
brances on said property, and .signed and sworn to by 
the person sustaining loss by said fire has ever been 
furnished to the said defendants. 

Under this state of facts the said defendants con-
tended on the trial of said issue, that said snit was 
prematurely brought, and was not yet sustainable, and 

10 requested the said Chief Justice so to rule, but the 
said Chief Justice declined to so rule, and on the con-
trary ruled that under the facts in said cause, said suit 
was not prematurely brought, but was at this time 
sustainable, notwithstanding said conditions in said 
policy. 

To which ruling of the said Chief Justice the de-
fendants by their counsel excepted and prnyed that 
this their bill of exceptions might be sealed, and it is 
sealed accordingly. 

20 M. BEASLEY, C. J. LL. s.] 

And the said Chief Justice further ruled : That the 
statement in the said papers furnished as proofs of loss 
with regard to the value of the engine and boiler, and 
the damage thereto, were not fraudulent, and did not 
cause a forfeiture of claim on the said defendants 
under said policy. 

To which ruling of the said Chief J nstice the 
RO defendants by their counsel excepterl and prayed that 

this their bill of exceptious might be sealed, and it is 
sealed accordingly. 

M. BEASLEY, C. J. [L. s.J 

: -
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OPINION. 

1. Where the policy in express terms refers to the 
application, or other papers connected with the risk, 
and adopts them as part of the contract of insurance, 
they become part of the policy, and the st::ttements 

· therein relative to the situation, use and character of 
the risk are warranties on the part of the assured. 

2. Conditions in a policy which create forfeitures 
will be construed most strongly against the insurer, 
and will never be extended beyond the strict words of 
the policy. 

3. A policy issued on a written application for in-
surance in which one of the questions propounded iK 
left unanswered, is a waiver of the right to the infor-
mation called for by such a question, and the contract 

10 

of insurance will be considered as based on answers 
given to inquiries to which the applicant has responded. 20 

4. An application for insurance on a mill property, 
contained the following questions : (18th.) Ownership. 
Is the mill owned and operated by the applicant 1 
Ans. Yes, by the applicant and his son. Is any other 
person interested in the property? if so, state the 
interest? Ans. None. (19th.) Incumbrances. Is 
there any incumbrance on the property? Ans. Ex-
pects to borrow $2,500 and use the p0licy a.s collateral. 
I£ mortgaged, state the amonnt? To this question 30 
there was no answer. The applicant had title to the 
premises in fee simple, but they were subject to four 
mortgages. The policy was written in "Loss if any 
payable to Israel Baldwin, mortgagee." Balllwin was 
one of the four mortgagees. Held : 

(1.) That the first of these inquiries had reference 
to lhe state of the legal title, and that the 
subject of incnmbrances ·was dealt with ex-
clusively in the iuqniry contained in the 40 
other subdivision. 
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(2.) That the applicant being the owner in fee of 
the legal estate, the mortgages, were no 
breach of the warranty with respect to the 
ownership of the property. 

(3.) Tbat the policy having been issued upon an 
application in which no answer had been 
given to the inquiry as to incumbrances, 
there was no warranty on that subject. 

10 5. The policy contained a stipulation that the in-
surer should not be liable by virture of this policy or 
any renewal thereof, for any loss that may occur be-
fore the premium has actually been paid to this com-
pany. The policy was sent to P., an agent, for deliv-
ery, whose duty it was to deliver the policy and receive 
the premium. The agent testified that the rule of the 
company was for the agent to report once a month ; 
that he always held the funds for a month, and some-
times longer. His commissions were deducted from 

20 the premiums when he made his remittances. The 
agent delivered the policy and t0ok the note of the as-
sured, · with an endorser, payable at a bank, for the 
premium. He had the note discounted, and the pro-
ceeds placed to his credit in the bank before the loss 
occurred. Held : 

30 

40 

(1.) That a condition in a policy, "that if any 
broker, or any other persou than the as-
sured, has procured this policy, he shall be 
deemed the agent of the assured, and not 
of the company," did not debar the com-
pany of the power to appoint agents, aud 
clothe them with such authority, general, 
special or limited, as might be advisable; 
and the delegation of such authority will 
carry with it such powers and consequences 
as are incident to the relation of principal 
and agent within the scope of the authority 
conferred. 
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(2.) That P. was constituted the agent of the 
company for the purpose of receiving pre-
miums on policies negotiated by him, and 
that payment of such premiums to him was 
payment to the company. And 

(3.) That the premium on this policy was paid 
when the note was discouuted, and the pro-
ceeds passed to P.'s credit in the bank. 

6. A stipulation in a wolicy, that no agent of the 10 
company is authorized, in any respect, to change the 
terms and conditions of this policy, and they shall 
neither be changed nor waived except in writing, signed 
by the president or secretary of the company, " ap-
plies only to those conditions and provisions in the 
policy which relate to the formation and continuance 
of the contract of insurance, and are essential to the 
binding force of the contract while it is running, and 
does not npply to those conditions which are to be 
performed ~fter the lpss has occurred. in order to ena- 20 
Lle the assured to sue upon his contract. After the 
loss has happened, conditious in the policy with re-
spect to notice of loss and 1weliminary proofs may be 
waived by parol, though the policy contain such a 
stipulation as is above referred to. 

7. A conclition providing that "all fraud, or attempt 
at fraud, by false swearing or otherwise, shall cause n, 
forfeiture of all claims under the policy," is available 
as a defense only when it appears that the assured 
knowingly and intentionaJly swore falsely, or said or 
did that which is claimed to be fradulent. Mere mis-
take in stating facts, or an over-valuation, is not suffi-
cient to sustain the defense. 

Argued before the Chief-Justice and Justices De-
pue, Scudder, and Knapp, by Mr. Beasley, Jr., and A. 
G. Richey, for plaintiff, nnd F. McGee and J. D. Bedle 
for defendants. 

The opinion of the Court was delivered by DepuP, 40 
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J. The suit was tried at the circuit until the evidence 
was in, and then the trial was, by consent of counsel, 
suspended, that questions of law might be heard be- · 
fore the Supreme Court. 

The premises insured consisted of a :flouring mill, 
engine, and machinery, situate in the County of Mer-
cer. The i11surance was negotiated with Thomas C. 
Pearce, an agent of the company, residing at Hights-
town, in said county. The policy bears <late January 

10 8, 1880. In it is written the direction, "Loss, if any, 
payable to Israel Baldwin, mortgagee." The fire oc-
curred February 15, 1880. 

The defense was made exclusively on the ground on 
non-compliance with the conditions of the insurance. 
When the testimony for the defense was in, the plain-
tiff offered evidence competent to meet a. defense, 
founded on a fraudulent concealment or suppression of 
the truth in regard to incumbrances on the property, 
and thereupon the defendant's counsel stated that they 

20 did not rely on fraudulent misrepresentation, or fraud-
ulent concealment, and disclaimed any imputation of 
actual fraud in the application, and put themselves 
upon a breach of warranty and non-compliance with 
the conditions of insurance. This disclaimer has sim-
plified very much the examination of the case. 

The conditions of insurance are contained in the 
body of the policy. By the first of them it is stipu-
lated that if an application, survey, plan or description 
is referred to in the policy, it shall be consiclere(l a part 

30 of the contract and a warranty by the assured. The 
policy was issued upon an application signed by the 
applicant, which is referred to in the policy in the 
same words, viz.: " For a more particular description 
reference is had to the application and survey No. 
118,031, filed with this company, which is a wn.rranty 
on the part of the assured., and is hereby malle _a. part 
of this policy." 

,vhere the policy in express terms refers to the ap-
plication or other papers connected with the risk, and 

40 adopts them as part of the contract of insurance, they 
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become part of the poli~y ; and the statements therein 
relative to the situation, nse or character of the prop-
erty are warranties on the part of the assured, and 
the validity of the contract of insurance depends upon 
the truth and fulfillment of the warranties and condi-
tions therein expressed. Wood on Insurance, § 137; 
Jenning8 v. The Chenang() County Insurance Co., 2 
Denio, 75 ; Sheldon v. Hartford Fire Insurance Co., 22 
Conn. 235 ; First N n.tional Bank v. Insurance Co., 50 
N. Y. 45; De Wees v. Manhattan Ins. Co., 5 Vroom 10 
244. I consider the incorporation of the application 
for insurance into this policy so as to make it part of 
the contract of insurance too clear to require discus-
sHm. 

First-The only portion of the defense which is 
rnsted on matters contained in the application for in-
sunmce is that which relates to the ownership of, and 
incumbrances npon, the premises embraced in the 18th 
and 19th sub-divisious of the application which are as 
follows : " (18). Ownership. Is the mill owned and 20 
operated by the appellant? A. Yes; by the appel-
lant and his son. fa any other person interested in 
the propertr; if 80, s;tate the interest? A. Non0. 
(lD). Encumbrances. Is there any incumbrances on 
the property? A. Expects to borrow $2,500 and use 
the policy as a collateral. I£ mortgaged state the 
amount? To this question there is no answer. 

It is m1tnifest from the classification in these two sub-
divisions and the enquiries specially propounded under 
each head, tbat in the former~ ownen;hip and interest 30 
had reference to the state of the legal title, and that the 
snbject of incumbrances was dealt with exclusivelJ in 
the latter subdivision. 

A warranty in a policy of insurance excludes all ar-
gument m regard to its reasonableness, 01· the probable 
intent of the p1trties. If the policy contains a condi-
tion which m law amounts to a warranty on the part 
of the assn red, he can derive no benefit from the policy, 
unless the condition has been literally performed. 
And it is immateria1 to what cause non-compliance is 40 
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attributable, for, if it be not in fact complied with, the 
assured will forfeit all his rights under the policy, un-
less the forfeiture has be-en waived by the insurer. 
Marshall on Ins., 251 ; Wood v. Hartford Insnrance 
Co., 13 Conn., 544; De Weer v. Manhattan Insurance , 
Co., 5 Vroom, 244. Hence it haH become a settled 
rule in the construction of contracts of insurance, that 
policies of insurance will be liberally co1Jstrned to up-
hold the contract, and conditions contained in them 

10 which create forfeitures, will be construed most 
strougly against the insurer, and will never be extended 
beyond the strict words of the policy. 

Palmer v. Warreu Ins. Co., 1 Story, 360. 
Stone v. United States Casualty In8. Co., 

5 Vroom, 375. 
State Insurance Co. Y. Maackins, 9 Vroom, 

564. 
Wood on Insurance, § 57. 

20 In enforcing forfeitures the court should never search 
for that construction of language which must produce 
a forfeiture, when it will bear another reasouab]e con-
struction, which will not produce such results. 
Walker J. in Hartford Insurance Co. v. Walsh, 54 Ill.164 

If the assured has an insurable interest in the prop-
erty, insurance of it as his property, or by him as 
owner, will be valid, though his title be a qualified or 
a mere equitable title : (Franklyn Fire Insurance Co. v. 
Martin, 11 Vroom, 568 ; Insurance Company v. Wood-

30 ruff, 2 Dutch, 541;) and he is uot bound to state the 
nature or particulars of his title, unless expressly re-
quired to do so by the provisions of the policy; May 
on I11surance, 285. 

The production of the plaintiff's title showed that he 
was the owner of the entire legal estate in fee simple. 
A mortgagor is deemed seized of the lands against all 
the world except the mortgagee. Thompson v. Boyd, 
1 Zab. 58. In this state the title of the mortgagee is 
only a tit.le sub modo, and in law as well as in common 

40 parlance, the mortgage is considered as a mere secmity 
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for the debt, an incumbrance on the legal title of the 
mortgagor. Kircher v. Schalk, 10 Vroom, 335-3::37; 
S. C., 11 Vroom, 32. A mortgage upon property 
insured is not a violation of a condition against a sale, 
conveyance, alienation or change of title. Commer-
cial Insurance Company v. Sparnable, 52 Ill. 53. Nor 
is it within a prohibition against any change in the 
title or possessi01~ of the property, whether by sale, 
transfer or conveyance. Hartford Insurance Com-
pany v. Walsh, 54 IIL, 164. A mortgage is not such 1 O 
an alienation of real or personal property as will 
avoid the policy. Jackson Y. Warren Insurance Com-
pany, 23 Pick., 418; Rice v. Somer, 1 Gray, 426 ; Con-
over v. Mutual Insurance Company, 3 Denio, 254. 
rrhe cases of Allen v. Charlestown Insurance Com-
pany, 15 Gray, 384, and Franklyn Insuranc.e Company 
v. Vaughan, 92 U. S. Rep., 516, illustrate the strictness 
of construction applied to such conditions when they 
are invoked to work a forfeiture of the contract. 

In Insurance Company Y. Huron, 95 U. S., 242, the 20 
owner of the fee, to whom was issued a policy contain-
ing a condition identical with the fourth condition in 
the policy with respect to the interest of the assured, 
beiug " other than the eutire, unconditional and sole 
ownership of the property for the nse and benefit of 
the assured " was held entitled to recover on his 
policy, although at the time it was issued there was an 
outsta11ding lease for years to a third party, which fact 
,ras neither represented to the company nor expressed 
in the policy. · 30 

I think there was no breach of the warranty ex-
pressed in the eighteenth sub-division of the applica-
tion, which relates to the ownership of the land. 

The defence under sub-division nineteenth in the 
applicatio11 stands on a different ground. The prem-
ises were then subject to four mortgages; one to 
Hutchinson, dated April 6, 1847, for $1500; another 
to Cubberly, dated Apri] 1, 1867, for $1000; the third 
to rraylor, elated March 31, 1877; the fourth to Bald-
win, dated December 30, 1879, for $2000, If the appli- 4J 
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cant had falsely answered the enquiries propounded 
with respect to incumbrnnces, the policy would be 
avoided for a breach of a condition of insurance, 
but he studiously refrained from making any answers 
to the inquiry on the subject. rrhe paper was incom-
plete in this reEpect. 

The appli0ation was prepared by Pearce aucl signed 
by the applicant. It was then transmitted to the com-
pany and the policy was issued directly from the com-

10 pany's office upon the application in its incompleted 
condition. When a policy is issued on a written ap-
plication for insurance, and any of the questions are 
left unanswered, the objection must be made before 
the policy is issued. A policy issued upon such an 
application i~ a waiver of the right to the information 
called for by the inquiry unanswered, and the contract 
of insurance ·wili be considered as based only on the 
answers given to the inquiries to which the applicaut 
has responded. If the insurer issues a policy upon an 

20 incompleted application for the insurance, he cannot 
afterwards avoid the policy, on the ground that the an-
swers were not full. Wood on Insurance, §§ 151-496 ; 
1\fay on Insurance, § 166 ; Liberty Hall Association v. 
Housatonic Insurance Co., 7 Gray, 261; Hall v. Peo-
ple's Insurance Co., 6 Gray, 185; Dolan vs. Farmer's 
Insurance Co., 5 Lansing, 275 ; Core vs. Hide and 
Leather Insurance Co., 112 1\lass. 139. 

The plaintiff at the trial in order to meet a defense 
that the information with regard to incumbrances was 

30 fraudulently withheld, offered to show that Per-tree the 
agent of the company, filled up the application, and 
that the different in cum brances on the prol)erty were 
spoken of between bim and Pearce before the applica-
tion was filled up, and that therefore there was 110 

omission to make known the existence of the incum-
brance. Upon such a defence the evidence proffered 
was competent. Franklyn Fire Insurance Co. v. Mar-
tin, 11 Vroom, 574, and cases cited; Insurance Co. v. 
""\Voodruff, 2 Dutcher, 551-2 ; Dodge County Insurance 

40 Company v. Rogers, 12 Wisconsin, 337. The testi-
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mony was objected to, and on a disclaimer by the de-
fendant's counsel of the defence of a fraudulent mi8-
representation of a fraudulent concealment the evidence 
was withdrawn. The defence ,ras at the trial put 
solely on a breach of warranty. It is therefore suffi-
cient to say that we do not find that the applicant en-
tered into any contract of warranty on this subject. 

Second--The policy was executed at the company'::; 
office in Jersey City, and sent to Pearce for delivery. 
He delivered it to Baldwin within a week from the 10 
time it was issued. One of the conditions of irnmrance 

)s, that the " company shall not be liable, by virtue of 
this policy, or any renewal thereof, for any loss that 
may occur before the premium has actually been paid 
to the company." Anotber condition is that "No 
agent of this company is authorized in any respect to 
change the terms and conditions of this policy, and 
they shall be neitlier changed nor waived except iu 
writing, signed b.r the president or secretary of the 
company." 20 

When the policy was deli ,,ered, Pearce took a note 
for the premiums on this and other policies on the 
same premibes, delivered n.t the same time and issued 
by other companies. In Basch v. Humboldt Insurance 
Company, 6 Vroom, 429, it was held, upon a policy 
containing the same condition witb respect to the pre-
payme11t of the premium, which also contained an ac-
lmowledgment of the receipt of the premium, that the 
company was, on the delivery of the policy by the 
agent, estopped from setting up t.he non-payment of 30 
the premium. Tbis policy contains no formal ac-
knowledgment of the receipt of the premium. It re-
cites th1:tt the compauy, "in consiaeration of fifteen 
dollars, and the couditions and agreements herein con-
tained, doth insure, &c." It is not proposed to con-
sider whether, in legal effect, there is any difference 
between these two forms of policies, where the policy 
has been delivered by an agent authorized to deliver 
it and receive the premium, if such agent has delivered 
the policy unconditionally, and has agreed to credit 40 
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the insured, and has made himself a debtor for it to 
the company. See Halleck v. Insurance Co., 2 Dutch. 
268-275; Trustees v. Brooklyn Insurance Company, 
19 N. Y. 305; New York Central R.R. Co., 20 Barb. 
469, 12 Wall, 385. As will appear in the 8equel, the 
decision of that question is not necessary in this case. 

Pearce was the agent of the company. He had 
been its agent for fifteen years, and had taken a, great 
many policies for the company. He testified that the 

10 company always forwarded policies to him before it 
received the premiums, and that it was his duty to de-
liver the policies and · collect the premiums. He also 
testified that it was the rule of the company for the 
agent to report once a month; that he always held t'be 
funds for a month, and sometimes longer. His com-
missions were deducted from the premiums when he 
made his remittances. The condition in this policy, 
" that if any broker, or any other person than the as-
sured, has procured the policy, he shall be deemen the 

20 agent of the assured, ann not of the company," does 
not debar the company of the power to appoint 
agents, and clothe them with snch anthority, general, 
special or limited, as might be advisable; and the 
delegation of such authority will carry with it such 
powers and com,equences as are incident to the rela-
tion of principal and agent, within the scope of the 
authority conferred. There can be no doubt that, un-
der the circumstances of the case, payment to Pearce 
of premiums on policies negotiated by him was pay-

30 ment to the company. He was constituted its agent 
for the purpose of receiving Huch premiums. 

rrhe note taken by Pearce was payable to him indi-
vidually, and was endorsed by Baldwin. Pearce tes-
tifies that he took the note on his own responsibility ; 
that he got it discounted at bank within a week or ten 
days after he received it, and perhaps in less time, and 
that the proceeds were passed to bis credit. The note 
was discounted and the proceeds passed to Pearce's 
credit in the bank before the fire occurred. On the next 

40 day after the fire Pearce 8ent his account to the secrc-
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tar_y of the company, including the premiums on this 
policy, and other policies he had negotiated for the 
company, inclosing therewith his checks for these pre-
miums less his commissions. In his letter he says, 
speaking of the Carson policy, "the premium was set-
tled at the time it was due." The company having 
received information of the fire, bas not not used 
Pea,rce's check. The president testified that lie i11-
formed Pearce that they would not complicate matters 
by accepting the premium, and that he could take the 10 
checks back, or if he wished, might leave them with 
the secretary. The checks are still in the secretary's 
hancls unused. The note was paid by Baldwin after 
the :fire bnt before it matured. 

Assuming that the note was given, not as paym~nt, 
but only as au instrument by which to obtaiu the 
money for the premium, and that Pearce in obtaining 
its discount, acted as the agent of tlie plaintiff, and 
giving to the condition of insurance the most literal in-
terpretation it is susceptible of, as soon· as the note 20 
was discomJted, 1111d Pearce received the proceeds, 
the premium was actually paid as much so as if be 
had secured a check for it on a bank or an order 
011 a third µerson wliich was paid on presenta-
tion. On a state of facts much less direct al1(1 
positiYe the Court beld in Chickeriug v. Globe In-
surance Co., 116 Mass. 321, that the funds of the 
assured had come i11to the hands of the ageut, and 
were a payment of the premium within the meani11g of 
a similar provision in a policy. The question of the 30 
pmver of au agent to waive conditions of iusurance 
dues not arise. The agent had authority to receive the 
vremium for the company. Payment of it to him was 
payments to the company, and when the money for it 
actually ea,me iuto his hands from the diseountiug of 
the note, the premium was actually paid, and the pol-
icy took effect then by its own terms. 

Third-Excepta,uce was taken to the substauce and 
service of proof of loss. Proofs were served March 
8, March 28 and March 31. The first was served 40 
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within the time prescribed, the others after that, to 
meet objections made to former proofs. Condition 
eighth requires that the proofs shall be in writing, 
signed and sworn to by the insured, and shall give all 
incumbrances upon the property. The proofs served 
were signed and sworn to by the insured. Besides the 
mortgages named, judgments had been recovered 
against the insured after the c.tpplication was made. 
With the last proofs servedi a detached paper contain-

10 ing a statement of the mortgages and judgments 
was delivered. On the 27th of 4--pril, 1880, before 
this suit was commenced, and after the thirty days had 
expired within which the proof of loss was aequired, 
the defendant obtained the examination of Carson 
un~er oath, pursuant to qne of the conditions of insur-
ance. 

Failure to comply with the condition of iusnrance 
wtth respect to the reasonableness or sufficiency of the 
preliminary proofs may be waived by the insurer. 

20 The waiver may be by parol, although the policy pro-
vides that the conditions of insurance shall neither be 
changed nor waived except in writing, signed by the 
president or secretary. Such a stipulation applies 
only to those conditions and provisions in the policy 
which relate to the formation and continuance of 
the contract of insurance, and are esseu tial to the 
binding force of the contract while it is running, and 
does not apply to those conditions which are to be 
performed after the loss has occured, in order to enable 

30 the assured to sue on his contract, such as giving 
notice and furnishing preliminary proof of loss. 

May on Insurance, § 511. 
Wood on Insurance, 496. 
Franklyn Fire Ins. Co. v. Chicago Ice Co. 

36 Md., 102, 11 American Rep., 469. 
Blake v. Exchange Ins. Co., 12 Gray, 265. 
Priest v. Citizens Ins. Co., 3 Allen, 602. 

In this case there was competent evidence to justify 
40 a jury in finding a waiver of a literal compliance with 
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the condition with respect to the snbstarrne and service 
of preliminary proofs in all matters to which objection 
was made. 

Fourth-The condition which provides that all fraud, 
or attempt at fraud by fa]se swearing, or otherwise, 
shall cause a forfeiture of all claim under the policy is 
available as a defence only when it appears that the 
assured knowingly and intentionally swore falsely, or 
said or did that which is claimed to be fraudulent. 
Wood on Insurance, § 429. Mere mistake in stating 10 facts or an over-valuatiou in making out proofs of loss, 
is not sufficient to sustain the defense. It must appear 
that the erroneous statement or over-valuation was 
made intentionally and with a fraudulent intent. May 
on Insurance, § 477; Jones v. Mechanics Ins. Co., 7 
Vroom, 29; Gibbs v. Continental Ins. Co., 11 Hem. 
611; Franklyn Fire Ins. Co. v. Vaughan, 92 U.S. Rep. 
516; and the question is one of fact for the jury, Wood 
on Insurance, s 429 ; Insurance Co. v. W eides, 4 Wall. 
376. 

COPY OF POSTEA. 

20 

Afterwards, to wit, at n. Circuit Court holden at 
Trenton iu and for the County of Mercer, before Mer-
cer Be;1sley, Esquire, Chief Justice of the Supreme 
Court, holding said Circuit Uourt at the Term of 
O_cto~er, A. D. eight~e11 hundred and eighty of sa~d RO 
Cll'cmt Court, a.ccordrng to the form of the statute m 
such case made and pro .vided, comes as well the said 
plaintiffs, by A. G. Richey & Son, his attorneys, as the 
~aid defendants, by Bedle, Muirheid & lVIcGe3, their 
attorneys within 1nentioned, and the jurors of the 
jury between the parties aforesaid, in the plea. afore-
said being also ~nmmoned, come who to speak the 
truth of the matters and things within contained, being 
chosen and sworn, and the evidence having been duly 
taken, and thereupon, by consent of the attorneys and 40 

I 
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counsel of both sides the Court permitting tlrn same 
to · be clone, the jury empaneled to try the cause was 
discharged . And it was further agreed that questions 
of law in the cause should be heard before the Supreme 
Court in Bank, upon the evidence taken in the case, 
and that the Chief Justice before whom the case was 
tried should settle all questions of fact, and the ques-
tions of law arising in the case having been heard by the 
said Supreme Court, and the said Court having decided 

10 the same in favor of the plaintiff, now, therefore, 
I, Mercer Beasley, Chief Justice of said Supreme 
Court, holding said Circuit Court, to whose decision 
the facts in the case were referred, do find that the 
said defendants, the Jersey City Insurance Company, 
did undertake and promise in manner and form as the 
said plaintiff, David Carson, who sues to the use afore-
said, bath in his said declaration alleged, and I do 
Le.reby assess the damages of the plaintiff, by reason 
of the not performing said promises 2:ncl undertakings, 

20 over and above the costs and charges by him about 
bis suit in this behalf expended, at the sum of five 
hundred and thirty dollars and eighty cents ($530.80), 
anJ for those costs and charges to six cents, therefore, 
&c. 

30 

M. BEASLEY, 
Ch. J. 

ASSIGNMENT OF ERRORS. 
Afterwards, that is to say, on the eleventh day of 

July, eighteen hundred and eighty-one, before the 
Court of Errors and Appeals, in the last resort in 
all causes, in the State of New Jersey, comes the 
said The Jersey City Insurance Company, by Bedle, 
Muirheid & McGee, its attorneys, and says that, in 
the record and proceedings aforesaid, and also in 
the matters recited and contained jn the said bills 
of exceptiou, and in the determination, clecisiou, anJ 

40 judgment aforesaid, there is a manifest error in this, to 
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wit: That the cJeclaration aforesaid, and the matters 
therein contained, are 110t sufficient in law for the said 
DaYid Carson to lrn,ve his aforesaid action thereof 
against the said The Jersey City Insurance Company. 

There is also manifest error in this, to wit: That 
the said Chief Justice, before whom the said issue was 
tried, admitted evidence at the trial of said issue 
wliich was illegal, and which was objected to by the 
said defendants on the trial, and which was injurious 
to the said defendants; whereas, by the law of the 10 
land, the said Chief Justice ought not to have admit-
ted the said evidence. 

There :is nlso manifest error in this, to wit: That 
the said Chief Justice, before whom the said issue was 
tried, at the trial of said issue, struck out as illegal an 
answer of the witness, Nathaniel Foote, namely, in 
answer to the question, "Do you recollect of lVIr. 
Pearce ever asking the company to hold his checks, 
and if so, under what circumstances?" the said wit-
ness answered, "Yes, sir, he has a nnmher of times 20 
askec1 the company to hoJd his checks, stating that 
the parties were away, and that he had not delivered 
the policies ; this wa8 done by letter in response to 
onr demand for settlement." To which striking out 
the defendants objected, and by which they were in-
jured, and which auswer was a legal answer; wherea~, 
by the law of the land, the said Chief Justice should 
have permitted said answer to stand, and ought not to 
have stricken out tlrn same. 

Then' is also mauifest error in this, to wit : That 30 
the said Chief J nstice before whom the said issue was 
tried, at the trial of said issue decided that when in 
answer to paragraph eighteen of tbe application or 
smvey referred to in the policy set forth in said decla-
ra tiou namely, "Is there any other person interested 
in the pr<:>perty ?" the said plaintiff answered" None;'' 
that such answer was not a breach of article four of 
the cnuditions of the policy referre<l to in said decla-
ration which provides, "If the interest of the assure<1 
in the property be any other _than the eutire, uncondi- 1-) 
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tional and sole ownership of the property for the use 
and benefit of the assured, it must be so represented 
to the company, and so expressed in the written part 
of the policy, otherwise the policy shall be void," not-
withstanding that there were at that time four mort-
gages amounting in the aggregate to fifty-eight hun-
dred dollars upon _ the said propertr which were valid 
liens thereon ; whereas by the law of the land the said 
Chief Justice should have decided that said reply was 

10 a breach of said article four of the conditions of said 
policy. ' 

There is also manifest error in this, to wit: That 
the said Chief Justice, befortr whom the said issue was 
tried, at the trial of said issue decided that the reply 
of said plaintiff to the eighteenth sub-division of said 
a.pplication or survey in the policy referred to in said 
declaration created no breach of the warraaty expres-
sed therein ; whereas by the law of the land the said 
Chief Justice should have decided that such answer 

20 did create a breach of said warrant3r. 
There is also manifest error in this, to wit : That 

the said Chief Justice, before w horn the said issue was 
tried, at the trial of said issue decitlecl, with reference 
to the nineteenth sub-division of said application or 
survey and the reply thereto, as herein sta,ted namely, 
The nineteentli sub-division of said application or sur-
vey and the reply thereto, is in the words and figures 
following, to wit : 
19. Encumbrances. --Isthereany ' 19. Expects to borrow 
incumbrance on the property? $2500 and use this 

30 If mortgaged state the amount.- policy as a collateral. 
Is there any insurance by the 
mortgagee? No. 

Pro ut the said appliction. 
At the time of the making of said application and 

the issuing of said policy, there were as aforesaid four 
mortgages on the said property amounting in the ag-
gregate to fifty-eight hundred dollars, which were liens 
thereon, and the said Chief Justice in respect to this said 
sub-division of said application or survey, and the reply 

40 thereto, deci<led that the same did not create a breach of 
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warranty by the assured under the conditions of said 
policy; whereas by the law of the land the said Chief 
Justice should have decided that the same did create 
a breach of warranty by the assured under the condi-
tions of said policy. 

There is also manifest error in this, to wit : That 
the said Chief Justice, before whom the said issue was 
tried, at the trial of said issue decided that the said 
written reply to said sub-division nineteen, of said ap-
plication or survey referred to in said policy on which 10 
the said declaration was founded, failed to answer the 
seconcl clause of said sub-division, and that said 
second clause was unanswered in said application or 
survey; whereas by the law of the land the said Chief 
J nstice ought to have decided that the said sub-divi-
sion of the said application or survey was sufficiently 
answered, and that sai<.l answer createrl a breach of the 
warranty therein contained. 

There is also manifest error in this, to wit : That 
the said Chief Justice, before whom the said issue was 20 
tried, at the trial of said issue decided that the second 
clause of said sub-division nineteen of said application 
or survey was not answered; whereas by the law of 
the land, the said Chief Justice ought to have decided 
that the answer to tlie first clause of said sub-division 
coveretl and was intended to cover all the incnm-
brances then 011 said property, and that the dash writ-
ten after the secollcl clause of said sub-di vision was in-
tended to negative the conclusion that were any mort-
gages on said property other than those stated in the 30 
reply to said sub-division. 

rrhere is also ma11ifest error in this, to wit: That 
the said Chief Justice, before whom the said issue was 
tried, at the trial of said issue decided with reference 
to the nineteenth sub-di vision of said application or 
::mrvey, that the seconJ clause thereof was unanswered; 
wherea.~ by the law of the land the said Chief Justice 
ought to have decided that the reply, "Expects to 
borrow $2,500 and use tliis policy as a collateral," and 
the dash written after the second clause of said sub- 40 



50 

division, and the word, "No," written after the third 
clause of said sub-division, taken in connection with 
the inquiries propounded in said sub-division, cuusti-
tuted a warranty on the part of the assured that there 
was at that time no encnrn brance whatever on thu 
property therein mentioned, and on which said pnlics 
wns afterwards issued. 

There is abo manifest error in this, to wit : That 
the said Chief Justice, before whom the said issue was 

10 tried, at the trial of .said issue decided with reference 
to the second clause of the nineteenth sub--division of 
said application or survey, that the same was unan-
sweted; whereaR by the law of the land the said Chief 
Justice ought to have decided that the answer, "Ex-
pects to borrow $2,500 and use this policy as a collat-
entl," and the dash and the word" No," above referred 
to, taken in connection with the illquiries propounded 
in sa,id sub-division, constituted a warranty on the part 
of the applicant that there were at that ti me no in-

20 cumbrances on the property, but that he expected to 
borrow to $2,500 and use tbis policy as a collateral for 
said proposed loan. 

There is also manifest error in this, to wit: That 
the said Chief Justice, l>efore whom the said issue was 
tried, at the trial of said issue, decideJ, with reference 
to the nineteenth sub-division of sai(l application or 
survey, aud the reply thereto, that the same did not 
create a breach of warranty by the assured under the 
conditions of Raid pdlicy ; whereas, by the law of the 

30 land, tiie said Chief Justice ought to have decided that 
the saicl answer (" Expects to borrow $2,500, and use 
tl1is policy as n collateral," in view of the facts set 
forth in the testimony; that at that time the sc1id plain-
tiff did 110t •intend to borrow $2,500), did create a 
breach of warrnnty by the assured under the condi-
ditions of said policy, and did avoid the said policy. 

There is also manife!'t error in this, to wit : That 
the said Chief-Justice, before ". born the s:1id issue was 
tried, at the trial of said issue, ruled that said reply to 

40 said sub-divisirm nineteen, iu said application or SU! ' -
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vey, did not create such an om1ss10n to make known · 
every fact material to the risk as would avail to avoid 
the sctid policy under the conditions thereof. 

There is also manifest error in this, to wit: rrhat 
the said Chief Justice, before whom the said issue was 
tried, at the trial of said issue, decided that the said 
Thomas 0. Pearce was constituted the agent of the de-
fendants, for the purpose of receiviug premiums on 
such policies of insurance ; whereas, by the law of the 
land, the said Chief Justice ·should have decided that 10 
the said Thomas C. Pearce was the agent of the as-
sured, and not in any respect the agent of the said de-
fendants. 

There is also rnauifest error in this, to wit: That 
the said Chief-Justice, before whom the said issue was 
triecl, at the trial of said issue, decided that, under the 
circumstances of thif:i case, payment to said Pearce of 
premiums of policies negotiated by him was payment 
to the defendants; whereas, by the law of the land, 
the said Chief Justice should have decided that the 20 
!-mid defendants were not liable by virtue of said policy 
or any reuewal thereof, for a,,ny loss tliat might occur 
before the prernium had been actually paid to the cle-
fern1ants, and that payment to said Pearce was not ac-
tual paynrnnt to tlie defendants. 

There is also manifest error in this, to wit : That 
the snid Chief Jnstice before whorn said issue was 
tried, at the trial of said issue, decided that the detiv-
ery to said Pearce of the note for tlie amount of the 
premiums ou the fi rn policies referred to in the testi- 30 
mony, one of wbicli was the policy in suit in this casP, 
and the discounting of sai<l note by said Pearce at his 
bank, ancl the passing of the proceeds therevf by the 
bank to the credit of said Pearce, was actual payment 
of said premium tq the defendants, whereas by the 
law of the larnl the said Chief Justice ought to have 
decided that the same did uot constitute payment of 
said premium to these defendants. 

There is also manifest error in this, to wit: That the 
said Ohief Justice, before ,r hom said issue was tried, 4J 
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at the trial of said issue, decided that a failure to com-
ply with the the conditions of insurance with respect to 
the reasonableness and sufficiency of the preliminary 
proofs might be waived by the assured ; that the 
waiver might be by parol, although the policy provided 
in its conditions that the policy should neither be 
changed nor waived except after written consent by 
the president or secretary, that such a stipulation 
applied only to those conditions or provisions in the 

10 policy which related to the formation and continuance 
of the contract of insurance, and were essential to the 
binding force of the contract while it was running, and 
did not apply to those conditions which were to be 
performed after the loss had occurred, in order to 
euable the assured to Rue on his contract, whereas 
by the law of the land the said Chief Justice ought to 
have ruled that under the conditions of the said policy 
none of the terms or conditions of said policy could 
be waived by an agent of the company, and that none 

20 of the said conditions could either be changed or 
waived except in writing, signed by the president or 
secretary of the company, and that these conditions 
i11clude the preliminary proofs and a11 the requisites 
thereof set forth in the policy. 

There is also manifest error in this, to wit: That 
the said Chief Justice, before whom the said issue was 
tried, at the trial of said issue, decided that in this case 
there ··was competent evidence to jnstify a jury in :find-
ing a waiver of literal compliance with the couditi c ns 

30 of said policy with respect to the service and sub-
stance of preliminary proofs in all matters to which 
objections were made; whereas by the law of the land 
the said Chief Justice ought to have ruled that there 
was not competent evidence to justify a jury in such 
finding. 

There is also manifest error in this, to wit: That 
' the said Chief Justice, before whom said issue was 

tried, at the trial thereof decided that the failure to 
furnish competent proofs of loss stating the encum-

40 brances on said property within thirty days after the 

..... 



fire, did not work a forfeiture of claim on said defend-
ants under said policy, because there was a waiver on 
the part of said defendants; whereas by the law of 
the land said Chief Justice should have decided that 
such failure did work a forfeiture of claim on these de-
fendants under said policy. 

There is also manifest error in this, to wit : That 
the said Cbief Justice, before whom sa,id issue was 
tried, at the trial thereof, decided that said suit was 
sustainable and not prematurely brougbt; whereas by 10 
the law of the land the said Chief ,Justice ought to 
have decided, that under the conditions of said poliey 
the said plaintiff was not entitled to maintain any suit 
or action against these defendants for the recovery of 
any claim by virtue of said policy, until nfter he had 
furnisbed sufficient proofs of loss in accordance ·with 
the conditions of said policy. 

There is also ma11ifest error in this, to wit : That, 
by the eighth condition uf said policy of insurance, it 
was provided that persons sustaining loss or damage 20 
by fire should, within thirty clays after the fire, rencler 
a particular accuunt of said loss, signed and sworn to 
by them, :::tating the H,ctunl cash value of the property, 
and their interest therein, and the encumbrances there-
on. And, by the eleventh condition of said policy of 
insurance, it was provided tbat no suit or action 
against the said defendants, for the recovery of a,uy 
claiin by virtue of said policy, should be sustained in 
any court of law or equity, until after full compliance 
b_y the assnrecl with all the requisites contained iu the 80 
eonclitions of sa,icl policy. 

It appeared by the testimony in the case tlrnt no 
proof of loss containing a statement of the encum-
brances on said property, and signed and sworn to by 
the perso11s sustaining loss by the said fire, had ever 
been furnished to said defendants at the time of the 
beginning of said suit, or at any time. And the said 
defend,1nts contended, on the trial of said issue, that 
Haid i:mit was prematurelyr brought, and was not yet 
sustainable, and requested the said Chief Justice to so 40 
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rule, yet the said Chief Justice, before whom the said 
issue was tried, at the trial thereof declined so to rule, 
but, on t.he contrary, decided that, on the facts in said 
cause, said suit was not premR.turely brought, but was at 
thR.t time sustainable, notwithstanding said conditions in 
said policy; wher(?aS, by the law of the land, the said 
Chief Justice ought to have decided that, under the 
said conditions of said policy, the saicl action was pre-
maturely brought, and was not at that time sustaina-

10 ble. 
There is also manifest error in this, to wit: That 

the said Chief Justice, before whom the said issue was 
tried, at the trial thereof, decided that the statement 
in said papers furnished as proofs of loss with regard 
to the value of the engine and boiler, and the damage 
thereto, were not fraudulent, and did not cause a for-
feiture of claim on said defendants under said policy ; 
whereas, by the law of the land, the said Chief Justice 
ongbt to have ruled that said stR.ternent did cause such 

20 forfeiture. 
There is also manifest error in this, to wi£ : That 

the said Chief Justice, before w horn the said issur-is were 
tried, at the trial thereof decided said cai1se in favor of 
said plaintiff and against said defendants; whereas by 
the law of the land the said Chief Justice ought to 
have decided said cause in favor of the defendants and 
against the said plaintiff. 

There is also manifest error in this, to wit : That by 
the record aforesaid it appears that judgment in the 

30 said plea aforesaid was given for the said David Car-
son, who sues, etc., against the snicl The Jersey City 
Insurance Company; whereas by the law of the land 
judgment in the said plea ought to have been for the 
said The Jersey City Insurance Company against the 
said David Carson. 

Therefore the said The Jersey City Insurance Com-
pany prays that the judgment aforesaid by reason of 
the errors aforesaid, and of the errors appearing in the 
record and proceedings aforesaid may, be reversed, an-

40 nulled and for nothing holden, and that the said The 
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Jersey City Insurance Company may be restored in 

all things that it has lost on occasion of the said judg-

ment, and that the said David Carson may rejoin to the 

said errors. 
BEDLE, MUIRHEID & McGEE, 

Attys of Pltffs in Errors. 

JOINDER IN ERROR. 

And hereupon, afterwards, to wit, on the first day of 

October, in the year of our Lord one thousanJ eight 

hundred aud eighty-one, the said David Carson, who 

sues for the use of Israel Baldwin, defendant in error, 

by A. G. Richey & Son, his attorneys, comes into 

Court, and says : That there is no error either in the 

rec:ord and proceedings aforesaid, or in giving the 

judgment aforesaid, and he prays here.that the Court 20 

here may proceed to examine as well the record and 

proceedings rtforesaid. as the matters aforesaid assigned 

for error, and that the judgment aforesaid, in manner 

aforesaid given, may in all things be affirmed, &c. 

A. G. RICHEY & SON, 
Attorneys and of Counsel 

,vith Defendant in Error. 



EXHIBITS. 

EXTRACT FROM EXHIBIT B. M. B. 
Flom·ing ~Mill Survey, ,Jersey City Insnmnce Oompa.ny. 

The applicant will answer particularly the following 
questions, and sign the same, as descriptive of the 10 premises, and forming a part of the contract of insur-
ance and a warmnty on his part. 

Give clear and definite answers to all the questions. 
18. Ownership. Is the rnlll 
owned and operated by the 
applicant. 
Is there any other person 
interested in the property'? 
If so, state the interest. 
Is the property rented or 
leased ? If Ro, state for how 
long. 

* * 
18. Yes, by the applicant ancl his son. 

20 19. Incnmbrance. · Is there 
any inc um brance on the 
property? 

19. Expects to borrow$2500,and use 
this policy as a collateral. 

20 

If mortgaged, state the 
amount, 
Is there any insurance 
by the mortgagee? No. 

20. Other Insurance. What 
amount is now insured 
on the property? Building 
and stook separately. 
In what offices, and on 
whose account? Specify 
particularly. 

Valuation of 
Buildings, 
Yaluation of machinery, 

" stock, 

$2000 
$2000 
$2000 

20. make this 
None. policy payable 

to Israel Baldwin, 
as his interest 

None. may appear. 

Insurance on·Buildings, $1000 
" " machinery, $1000 Engine and Boiler, $500 

2500 
This survey in all cases to be signed by the appli-

cants, or some person duly authorized by him ; in no 
case by the agents effecting the insurance. 

Rates 3 per cent. per year. 
Dated at January 3rd, 1880. 

40 DAVID CARSON, 
Applicant. 
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.N'o. 118,0/31 POLICY . $500 

By this policy of insurance, The Jersey City Insurance 
Company, in consideration of fifteen dolla,rs and of the 
agreements and conditions herein contained, do iusure 
DaYicl Car~n, against loss or damage by fire or light-
ning to the amount of five hundred dollars. 

$200-0n his 3 story frame Custom Grist Mill build""' 
ing, 32 x 32 ft., slate and shingle roof, situate 1½ miles 
south of Windsor, Mercer Co., N. J., and standing de- IO 
tached 100 ft. or more from the residence of the as-
sured. 

$200-0n his machinery, shafting and belting. 
$100--0n Engine and boiler contained therein. 
Loss if any payable to Isr[tel Bal<l.win mortgagee 
$2,000. Other insurance permitted. 
$600 1 year ; 3,¾, $15. 
For a more particnlar description, reference is had 

to the application and survey No. 118,031, ,filed with 
this Company, which is a warranty ou the part of the 20 
assured, and is hereby made a part of this Policy. 

Trnn.-Poy111e11t <!l Loss.-Arnl the sai,1 Jersey City 
Insmance Company liereb_y agree to make good uuto 
the s1:ticl i:tssurecl, his executors, administrators ancl as-
signs all srich immediate loss or dauwge, not exceeding 
in amount the sum or sums irnrnred, ns above specified, 
nor the interest of the assnred in tbe property, except 
as herein providecl, as shall happen by fire to the prop-
erty so Sf)8Cified, from the 8th day of January, one · · · 30 thousand eight lrnnclred ancl eighty, at twelve o'clock 
at noon, to the 8th day of J anua ,ry, oue t.housn.n<l eight 
hnndrecl ,mcl eighty one, at twelve o'clock.n.t noon; the 
amount of k,ss or damage to be estimated aceording to 
the aetnal cash market value of the property at the 
time of the loss, and to be paid sixty days after dne 
1JOtiee a.ml proofs of tbe same shall have been macle by 
the assured and received at this office, in aeconlance 
with tlw terms and provisions of this policy, unless the 
cornp,my shall have giYen notice of their intention to 40 
re-build, repair or_ replace the property. 



l. llfatters avoidi1u:; Policy.-If 1:1n application, sur-
vey, plan, or description of the property herein insured 
is referred to in this policy, such application, survey, 
plan or description shall be considered a part of this 
contract, and a warranty by the assured; and any 
false representation by the assured of the condition, 
situation or occuµancy of the property, or auy omission 
to make knowu every fact material to the risk, or an 
over-valuation, or any misrepresentation whatever, 

10 either in written application or otherwise ; or if the 
assured shall have or shall hereafter make any other 
insurance whether valid or not on the property hereby 
insured, or any part thereof, without the consent of 
this company written hereon, or if the above-mentio11ed 
premises shall be occupied or used so as to increase 
the risk, or if the premises are vacant or become 
vacant or unoccupied, without notice to, and consent 
of this company, in writing, or the risk be increased by 
the erection or occupation of neighboring buildings, or 

')Oby any means whatever within the control of the 
"'" assured, ·without the assent of this company endorsed 

hereon; or if it be a manufacturing establishment rnn-
ning in whole or in part over, or extra time, or runuing 
at night, or if it shaJl cease to be operated, without 
special agreement endorsed on this policy ; or if the 
property be sold m transferred, or if a decree of fore-
closure be made agaiust the property insured, or any 

' change takes place in title or possession, whether by 
legal process, or judicial decree, or voluntary transfer 

30 or conveyance, or by any assignment under any bank-
rupt or insohent law, or if this policy shall be assigned 
before a loss, without the consent of the company eu : 
dorsed bereon ; or if the interest of the assured in the 
property, whether as owner, trustee, consignee, factor, 
agent, mortgagee, lessee or otherwise, be not truly 
stated in this policy ; or if the assUTecl shall keep gnn-
powcler, fire-works, nitro-glycerine, phosphorns, ~alt-
petre, nitrate of soda, petroleum, napht.ba, cellu1oicl, 
gasoline, benzine, benzole, or benzine varnish, or keep 

40 or use camphene, spirit gas, or any burnitJg fluicl or 

t 



che111ic;-1loils, without written permission in this policy; 
then, ancl in every such ca1:;e, this policy shall be void. 
Kerosene oil, however, may be used for light in dwell-
ings, n.nd kept for sale in stores in quantities not ex-
ceeding two barrels-to be drawn by daylight only. 

2. Propp1·t,1; not covered by Policy.--'rhis insurance 
does not apply to or cover jewels, plate, jewelry, silver 
or plat scl ware, watcl1es, musical or scientific instru-
ments, ornaments, medals, patterns, printed music, 
printed books, engravings, paintings, picture frames, 10 
sculpture, casts, models, or curiosities, unless particu-
larly specified in this policy. This company shall not 
be liable by virtne of thiR policy, or any renewal there-
of, for any loss that may occur before the premium haH 
been actually paid to this company ; nor for loss by 
theft at or after a fire ; nor for money or bullion, bills, 
notes, a.ccounts, deeds, evidences of debt, or securities 
of property of any kinJ ; nor for any loss or damage 
by fire caused by means of an invasion, insurrection, 
riot, civil commotion, or military or usurped power ; 20 
nor for any loss in bnilding8 unprovided with good and 
substantial stone or brick chimneys, nor in conse-
quence of any neglect or deviation from the laws or 
regulations of police, where .such exist; nor for any 
loss caused by the explosion of gunpowder, or any ex-
plosive substance; or explosions of any kind, unless 
fire ensues, and then for the loss or damage by fire 
only, which loss shall be determiued by the value of 
the damaged pn,perty after tbe explosion, uor for loss 
or damage cau~ed by removal of property from a build- 30 
ing excPpt it be proved that such removu,l was neces-
sary, to µreserve the property, in which case the 
rhu:nage shall be borne by the nssnred, arnl the com-
pany, in proportion as the sum hereby insnrell bears 
to the whole vr1,lne of the property insured. 

3. If a building shall fall, except as the result of a, 
fire, nll iusurance by this company on it or its contents 
shall immediately cease and determine. 

4. 111tNe8l c!f' the Ass11red in PropeJ"ty.--If the inter-
est of the assured in the property be any other than 40 
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the entire, unconditional and sole ownership of the 
property, for the use and benefit of the assured, or- if 
the building insured stands on leased ground, it must 
be so represented to the company, and so expressed in 
the written part of this policy, otherwise the policy 
shall be void. ·when property has been sold ancl de-
livered, or otlierwise disposed of, so that all interest 01· 

liability on the part of the assured herein named has 
ceased, this insurance on such property shall irnmedi-

10 ately terminate. Goods ou storage must be separately 
and specifically insured. 

5. Protection qf Propr>1'ty at and c~fte1· a Fire.~The 
best endeavors of the assured shall be used in saving 
aud protecting the property from damage at and after 
a fire ; and in case of failure to do so, this company 
will not be liable for damage caused by sucb failure ; 
and there can be no abandonment to the company of 
the property insured. 

The use of general terms, or anything less than a 
20 distinct, specific agreement, clearly expressecl, and 

endorsed on this policy, shall not be construed as a 
waiver of any priHted or written condition or restric-
tion hereill. 

6. Other Ins1u·am·e.-lt is hereby expressly agreed 
that this company shall not be liable under this policy, 
in case of loss for n.ny amount exceeding the actual 
cash, market value of the property hereby insured, and 
in case of any other insurance upon the property 
herc,by insured, whether made prior or subsequent to 

30 the date of this policy, the assured shall be entitled to 
recover of this company no greater proportion of the 

· loss sustained than the sum hereby insured. bears to the 
whole amount insured thereon, without refere1Jce to the 
solveucy or liability of the other insurers, and no morn 
than a pro-mta proportion of the actual cash value of 
such property ; and it is hereby declared and agreed. 
that in case of the assured holding any other policy 
in this or any other company on the property insured, 
subject to the conditions of average, this policy shall 

40 be subject to average in like manner. Any floating 
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policy attached, in whole or in part, to the property 
covered by this policy, shall, as between the assmecl 
and this compa11y, be considered as contributing in-
surance for the full amount of such policy, and liable 
as such to pay J)J'o-mta auy loss, total or partia,l, on the 
property hereby iusurecl. 

Re-i11smm1ee in case of loss, to be settled in propor-
ti = n as the sum re-insured shall bear to the whole 
sum covered by the re-insured company. 

7. Relative to iss/le and cancellation qf JJolicy.-1. If any 
10 broker or other person than the assured have procured 

this policy, or any renewal thereof, or any endors~ment 
thereon, he shall be deemed to be the agent of the 
assured, and not of this company, in any transaction 
relating to the insurance. 2. This insurance may be 
terminated at any time by request of the assured, or 
l1y the cornp1-111y, on giving notice to that effect. On 
surrender of the policy the company shall Tefund any 
premium that may have been paid, resen·ing the usual 
short rntes in the first case, an<l. pro-rnta rates in the 

20 other cn,se. 
8. 8trdement by h1s111·ed in cruw r!f' loss.-Pe1 sons sus-

taining los~ or (larnage by fire shall forthwith give 
11otice of said loss in writing, to the company, and 
w~thiu thirty cfays after the fire, render a particular 
aceount of such loss, signed aud sworn to by them, 
stating whether any and what other insurance has been 
mc1,de on the same property, giving copies of the writ-
ten portion of all policies thereon, also the actual 
cash value of the property arnl their interest thereiu, 

30 aucl a.11 encumbrances thereon, and for what purpose 
and by whom the building insured, or <:ontaining tbe 
property insured, and the several parts thereof, were 
rn,ed at the time of the loss, when and how the fire 
origiuatecl, and slrnll also prodnce a certifica,te under 
the hand a,ncl seal of the Chief of the Fire Depart-
me11 t, or other officer hn.ving charge of the investiga-
tion of fires, (if said propPrty 1s situate within the jur-
isdiction of any ::,nch officer), and if not, then of the 
magistrate or notary pn blic (nearest to the place of the 40 



fire, not concerued in tlie loss as a creditor m other-
wise, nor related to the assured), s:ating that he has 
made diligent enquiry into the circumstnnces attend-
ing the loss, knows the character and circumstances oi 
the assured, and verily believes that the assured has, 
without frand, sustained loss on the property insured 
to the amount which ~uch officer, magistrate or notary 
public ohttll certify. The assured shall, if required, 
submit to an examination or examina .tions under oath, 

10 at this office, by any persou appointed by the company, 
and subscribe to such examinations ·when reduced to 
writing~ and shall also produce their books of account 
and other vouchers, and exhibit the same )or examin-
ation at the officp, of the company, and permit extracts 
and copies thereof to be made ; the assured shall deliver 
to this company duplicate copies of all bills n,nd in-
voices, the originals of which have been lost, and shall 
exhibit all that remains of the property which was 
covered by this policy, damaged or not damaged, for 

20 examination, to any person or persons named by the 
company. 

Care q/ damaged property ancl apprn ,isal qf ,c;;nme.-
When personal property is damaged the assured shall 
forthwith cause it to be pnt in order, assortiug and 
arranging the various articles according to their kind, 
separating the damaged from the undamaged, arnl 
shall cause an inventory to be made and furnished to 
the company of the whole, naming the quantity, 
quality and co;:;t of each article. The amonnt of sound 

RO value and of damage shall then be nscertained by 
' appraisal of eauh article by competent persons (not 

interested iu the loss as creditors or otherwise, nor 
related to the assured or sufferers), to be mutually 
appoiuted by the assured and the company; their 
report, in writing, to be made unde1: oath before any 
magistrate or other properly commissioned person, 
shall form part of the proofs hereby required; one-
half of the appraisers' fees to be pnid by the assured. 
The company reserve the right to take the whole or 

40 any part of the articles at their appraised value, and 



unless such proofs, declarations and certificates are 
produced, and examinations and appraisals permitted 
by the claimant, the loss shall not be payable. 

Proqf:c, r:f loss to be rnacle by ownfJ'.-In case of loss on 
property held in trust, or on commission, or if the 
interest of the assured be other than the entire and 
~~ole ownerslnp, the names of the respective owners 
shall be set forth, together with their respedi ve in-
terests therein. If this policy is made payable, in 
case of loss to a third party, or held as collateral se- 10 
curity, the proofs of loss shall be macle by the party 
originally insurel1, unless there has been an actual sale 
of the property insured. All fraud, or attempt at 
fraud, by false swearing, or otherwise, shall cause a, 

forfeiture of all claim on this company under this 
policy. 

Dijfel'e11ces to lie subrnitted to arbifration.-But provided, 
in case differences shall arise touching any loss or dam-
age after proof thereof lias been received in due form, 
the matter shall, at the written request of either party, 20 
be submitted to impartial arbitrators, to be mutually 
appointed by the assured ancl this company (one-half 
of the arbitrator's fees to be paid by the assured), 
,vhose award in writing shall be binding ou the parties 
as to the amount of such loss or damage, but shall not 
decide the liability of the company under this policy, 
and provided further, that it shall be optional with the 
company to repair, rebuild or replace the property 
lost or damaged with other of like kind and quality 
within a reasonable time, giYing notice of their inten- 30 
tion to do so within sixty days after the receipt of the 
proofs herei11 required, and the assured shall, if re-
quired, furnish plans and specifications of the build-
ings destroyed. 

Vo1ne r?f' properfy.-The cash value of property de-
stroyed or damaged by fire shall in no case exceed 
wbat would be . the cost to the assured, at the time of 
the fire, of replacing the same, and in case of the de-
preciation of such property, from use or otherwise, a 
suitable deduction from the cash cost of replacing 40 

I 
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shall be made, to ascertain the actual cash value; ancl 
if by any law, ordinance or regulation the replacing 
of such property in like manner as to material, 
strength, size, form or manner of construction as the 
same was constructed immediately before the fire, shall 
be restricted or forbidden, in such case the cost of 
replacing hereinbefore mentioned, shall be taken and 
held to be the cost of replacing such property as it 
was immediately before the fire, such cost to be sub-

10 ject to the deduction for depreciation hereinbefore men-
tioned. 

9. Renewal cf policy.-This insurance (the risk not 
being changed), may be continued for such further 
time as shall be agreed on, provided the premium 
therefor is paid and endorsed on this policy, or a 
receipt given for the same, and it shall be considered 
as con~inned under the original representations and 
for the original amount and divisions, unless otherwise 
specified in writing; but in case there shall have been 

20 any change in the risk, either within it.self or by neigh-
boring buildings, not made known to the company by 
the assured at the time of renewal, this policy and 
renewal shall be void. 

10. It is a part of this contract, in all cases of loss 
under this policy, the assured shall assign to this com-
pany, all his right to receive satisfaction therefor from 
any other person or persons, town or corporation, with 
a 'power of attorney, to sue for and recover the same 
at the expense of this company. When insured as a 

30 mortgagee, the loss shall not be payable until payment 
of such portion of the debt shall have been enforced, 
as can be collected out of the original security to 
which this policy may be hekl as collateral, and this 
company shall then only be liable to pay such sum, 
not exceeding the amount insured, as cannot be col-
lected out of such primary security. 

11. Liniitation as to suit or ar.ti'on.-It is furthermore 
hereby expressly provided and agreed, that no suit or 
action against this compa.ny, for the recovery of any 

40 claim by virtue of this policy, shall be sustainable in 



auy court of law or equity, until after full compliance 
by the assured with all the foregoing requirements, 
nor unless such suit or action shall be commenced 
within six months next after the fire shall occur; and 
f:ihonld any suit or action be commenced against this 
company after the expiration of the aforesaid six 
mouths, the lapse of time shall be taken and deemed 
as conclusive evidence aga.inst the validity of such 
claim, auy statute of limitation to the contrary not-
withstanding. 10 

~Gas lights next to curtains, or in show windows, 
must be protected by glass or metal globes or shades, 
or loss or damage arising therefrom will not be payable 
under this policy. 

~Gas.-The generating or evaporating within the 
building or contiguous thereto, of any substance for a 
burning gas, or the use of gasoline for lighting, is 
probibited under this policy, unless permitted iu 

• writing hereon, otherwise this policy shall be void. 
Fences and other yard fixtures, also store fur- 20 

niture and fixtures, are not insured under this policy, 
unless separately and specifically mentioned. 

~Plate glass doors and windows, when the plates 
are of the dimensions of three square feet or more are 
not covered by insurance on the building, but must be 
separately nnd specitically insured. 

~Frescoed work, or gilding ou walls or ceilingR, 
is not covered by insurauce on the building, but must 
be separately aml specifically insured. 

~Builders' Risks.-Tlie working of carpenterR, 30 
roofers, tinsmiths, gas-fitters, plumbers or other me-
chanics in building! altering or repairing the premises 
named iu this policy, will vitiate the same, unless per-
mission for sucl1 work be endorsed in writing hereon, 
except iu dwelling houses only, where five days are 
allowed in auy one year for iucidentnl repairs, without 
notice or endorsement. 

Ayerd no crntl1or£ty to change conditfons.--And it is 
hereby uuderstood and agreed, by and between this 
company and the assured, that this policy is made and 40 



accepted upon the foregoing terms and conditio1rn, 
which are hereby declared to be a part of this con-
tract, and are to be used and resorted to in order to 
determine the rights and obligations of the parties 
hereto, in all cases not herein otherwise specially pro-
vided for in writing. No agent of this company is 
authorized, in any respect, to change the terms or con-
ditions of this policy ; and they shall neither be 
changetl or waived, except in writing signed by the 

10 president or secretary of this company. 
In witness whereof, The Jersey City Insurance Com-

pany have caused these prese11ts to be signed by their 
president and attested by their Secretary, in Jersey 
City, this 8th day of January, in the year of our Lord 
one thousand eight hundred and eighty. 

20 

Attest : N. FOOTE, President. 
H. C. PEARSON, Secretary. 

EXHIBIT F, M. B. 

HIGHTSTOWN, Feb. 10 /80. 
H. C. PEARSON, Sec. 

DEAR Srn :-Please find check for D. Carson, 5 poli-
cies. 
113,356. 
167,193. 
278,195. 

30 286,631. 

Montauk, 120 Broadway, 
Long Island, 120 Broad way, 
Republic, 153 Broadway, 
Merchants, 149 Broadway, 
Jersey City, 

$500 
500 
500 
5CO 
500 

Premiums, 
Commission, 

60.00 
6.00 

$54.00 
Premiums in the Jersey City, 
Commission, 

40 All the above is on the David Carson risk. 

$2,500 

$15.00 
3.00 

$12.00 

• 



m 
E<lward Allen, risk in the Home of New York, $4,000 

Premium, 30 
Commission, 3 

Dr. W. B. Orchard, ip Merchants, 
Premium, 

$27 
$1,500 

22.50 
2.25 Commission, 

I send you check for Carson risk, 
Jersey City, Carson risk, 

$20.25 lO 

$54.00 
12.00 
27.00 
20.25 

E. Allen, risk in Home, 
Orchard, risk in Merchants, 

$113.25 
Respt Yours, 

THOMAS 0. PEARCE, Agt. 

P. S.-I understand the Mill Burn Down on Satur-
day night this is very Bad I never was caut in such a 20 

Bad fix Before the parties Stand as High in point of 
character as any one in the county i am sick OYer the 
matter the premium was settled at the time it was 
Ins I believe it should be investigated. 

No. 

EXHIBrr G. 

HIGHTSTOWN, N.J., Feb. 16th, 1880. 30 

FIRST N A'I'IONAL BANK. 

Pay to the order of H. 0. Pierson, Sec., fifty-four 

dollars. 
$54 THOMAS 0. PEARCE. 

(Written across the face in red ink.) 

Certified Jos. H. Johnes, Oas., First National Bank 
of Hightstown, N. J. 
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EXHIBIT H. 

No. HIGHTSTOWN, N. J., Feb. 16th, 1880. 

FIRST NATIONAL BANK. 

Pay to the order of H. C. Pierso!1 twelve dollars. 
$12 THOMAS C. PEARCE. 

(Written across the face in red ink .) 

Certified Jos H. Johues, Oas., First National Bank 
of Hightstown, N. J. 

EXHIBIT No. 1. M. B. 

STATE OF NEW JERSEY, l 
MERCER COUNTY, j ss. 

Personally appeared before the subscriber, one of 
the Justices of the peace in and for the County of 

no Mercer and state of New J erse,r, 
s.J DAVID CARSON, 

who, upon his Oath, saith that, in tTanuary, A. D. 
eighteen hundred and eighty, he was the owner of a 
certain Mill property situate iu the Township of Wasb-
iugton, County of Mercer, and State of New Jersey, 
and the value of said Mill property was, on the Fif-
teenth day of February, A. D. Eighteen hundred and 
Eighty, the <lay Said Mill was burned, was Seven 

· Thousand Dollarn, on which there was an Indebtecl-
30 ness of Five thousand eight hundred dollars, in four 

different mortgages, as follows: one Mortgage held by 
the Township of Washington against said Mill prop-
erty for the sum of Fifteeu hundred Dollars, and one 
Mortgage held by Ezekiel Cubberly against said Mill 
property for the Sum of One thousand Dollars, and 
one Mortgage held by John Taylor for the Sum of 
Twelve hundred Dollars, aud one Mortgage held by 
Israel Baldwin against said Mill property for the Snm 
of Twenty-one hundred Dollars. 

40 On said Mill property there is Insurance agaiust 



Loss or Damage by fire or lightning Amounting to 
Twenty-five hundretl Dollars, in five different compa-
nies, as follm~·s: 

No. 118,031. 
By this Policy of Insurance, the Jersey City Insur-

ance Company, In Consideration of Fifteen Dollars. 
nn<l. of the agreements and conditions, herein con-
taine<l, do Insur e David Carson against Loss or Dam-
age by fire or Lightniug to the amount of Five Hun- 10 dred Dolla ,rs. • 

$200. On his 3 story frame custom Grist Mill Build-
ing, 32x32 ft., slate and shingle Roof, situate 1½ miles 
south of Win<l.sor, Mercer Co., N. J., and standing de-
tacherl 100 ft. or more from the residence of the as-
sured. 

$200. On his Machinery, Shafting and Beltiug. 
$100. On Engine and Boiler contained therein. 
Loss, if any, payable to !Rrael Bald·win, mortgagee. 
$2.000. Other Insurance permitted. 
$500. 1 year. 3% $15. 
Date of ,Jersey City Policy, January 9th, A. D. 

1880. 

No. 167,193. 
The Long Islal]{l Insurance Company, I11 cousidera ,-

tion of fifteen Dollars and of the agreements and con-
ditions herei11 coutaiued, Does Iusure David Carson 
To the amount of five hundred Dollars, viz.: 

20 

$200. On h:i..s three-storv frame cnstorn Grist Mill 
Building, 32x32 feet, slate. and shingle Roof, situate SO 
about one and a half miles south of Windsor, Mercer 
County, New ,Jersey, standing cletnched over one hun-
dred feet from Residence of tbe assured, as per survey, 
filed in the office of Jersey City Ins. Co. 

$200. On Machinery, Slrnfting and belting. 
$100. On Engine and Boiler contaiued therein. 
Loss if a,ny payRible to Israel Baldwin, Mortgage. 
Other insurance permitted without notice until re-

quired. 
Date of Long Island Policy January 9th 1880. 40 
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No. 286,631. 
The Merchants' Insurance Company of the City of 

New York, 149 Broadway, N. W. corner of Liberty 
street, In consideration of fifteen dollars, to them 
paid by the insured, hereinafter named, do Insure 
David Carson Against Loss or Damage by fire to the 
Amount of Five Hundred dollars. 

$:WO. On his three story Frame Custom Grist Mill 
Building 82 x 32 ft. with slate and shingle Roof situ-

10 ate about 1~ miles South of Winch,0r Mercer County 
New Jersey standing detached over 100 feet from re-
sidence of the assured as per survey filed in the office 
of tbe Jersey City Ins. Co. 

$200. On Machinery, Shafting and beltiug. 
$100. On Engine and Boiler contained therein. 
Loss if any payable to Israel Baldwin, Mortgagee. 
Other Insurance permitted. 
$500. One year @ 3% $15 . .g..g.. 
Date of Merchants' Insurance Company of the City 

20 of New York Policy January 9th 1880. 

No. 113,356. 
The mutual fire Insurance Company of the City of 

Brooklyn In consideration of Fifteen Dollars, do in-
sure David Carson Against loss or damage by Fire to 
the Amount of :fiye hundred Dollars viz. 

$200. On his three Story frame Custom Grist Mill 
building 32 x 32 feet Slate and shingle roof situate 
about one and a half Miles South from Windsor, Mer-

30 cer County, New Jersey, standing detached over one 
hundred feet from residence of the assured as per plau 
on file in the office of the Jersey City Insurance Co. 

$200. On Machinery Shafting and Belting and $100 

40 

on Engine and Boiler contained therein. 
Loss if any payable to Israel Baldwin, Mortgagee. 
$2500 total insurance permitted. 
$500 one year 3% $15.g..g., 
Date of Mutual fire Insurance company of the City 

of Brooklyn January 10th 1880. 
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:N" o. 278,195. 
Republic Fire Insurance Company of the City of 

New York. In consideration of the receipt of Fifteen 
Dollars, and the representations covenants and war-
rants of the assured herein after named Do Insure 
Dnvid Carson as owner and Israel Bald win as Mort-
gagee as interest nrny appear to the amount of Five 
Hundred Dollars. 

$200. On tbe three story frame cnstom Grist Mill 
Building 32 x 32 feet Slate and Shiugle Roof is locateu 10 
abnut 1½ miles South of ·Windsor Mercer County N. J. 
Standiug detatched over 100 feet from residence of the 
Assured as per survey filed in office of Jersey City In-
surance Company, and 

$200. On Machinery, Shafting, Belting, and 
100. On Engine and Boiler conta.ined therein. 
Other insurances permitted. 
Loss, if any, first payable to Israel Baldwin, as such 

Mortgagee. 
$500. one year 3% $15.00. 20 
Date of the Republic Fire Insurance Company of 

tlie ·Cit_y of New York. Policy' January 9th, A. D. 
1880. 

And whereas, I, David C;trson, <lo hereby swear that 
I am the legal owner of the above-described premises, 
and that said Mill Building was insured in the above-
described Insurance Companies for the sum of Twenty-
five Hundreu Dollars, aucl that the description of the 
Indebtecluess ns given is correct, and that said Mill 
Building was Burned on Sunday Morning Morning, 30 
February Fifteenth, Eighteeu hundred aud Eighty, 
and that the cause of the Fire is to me unkuown. 

DAVID CARSON. [L.s. ·] 

Sworn aucl subscribed before me, this Second day of 
March, A. D. 1880. 

JAMES MCGALLIARD, 
J nstice of the Peace. 
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S11ATE OF NEW JERSEY, l 
MERCER COUNTY, j ss. 

Personally appeared Before the Subscriber, one of 
the Justices of the Peace in and for said County, 

ISRAEL BALDWIN, 
Who, upon his Oath, saith that he is the Identical 
person named in the foregoing Policies of Insurance, 
and that he hath a. Just and legu1 claim against the 
property of David Carson, above described, amount-

IO ing to the sum of eighteen hundred and forty Dollars 
nnd sixty-three cents ($1,840r6-rA,), and that said Mill 
Building above described was destroyed by fire on the 
Fifteenth day of February, A. D. 1880, and that the 
cause of said fire is to him unknown. 

20 

ISRAEL BALDWIN. [L.s.] 

Sworn and subscribed before me, this second day of 
March, A. D. 1880. 

JAMES lYioG ALLIARD, 
Justice of the Peace. 

EXHIBrr No. 2 M. B. 

'Po the Jersey City Insum11ce Company <?/ ,Jersey City, 
New Jersey. 

By your Policy of Insurauce No. 118,031 dated Janu-
30 ary 9th, 1880, issued to David Carson, by Thomas C . 

.Pearce, your agent at Hightstown, N. J., for the term of 
one year from January 8, 1880, to the 8th dnyof January, 
1881, you insured the party herein and therein named, 
against loss and damage by fire, to the amount of five 
hundred dollars, as more fully appears by the printed 
portions and conditions of said policy, the written por-
tion being as follows, viz. : 

$200. On his three story frame custom grist mill build-
ing 32x32 ft. with slate and shiugle roof, situate about 1~ 

40 miles south of Windsor, Mercer county, New ,Jersey, 

r. 
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standing detached over 100 £eet from residence of the 
assured as per survey filed in the office of the Jersey 
City Ins. Co. 

$200. On Machinery, Shafting and Belting. and 
$100. On Engine and Boiler contained therein. 
Loss if any payable to Israel Baldwin, mortgagee. 
Other insurance permitted. 
$500. one year@ 3% $15.00. 
2. The property thus insured belonged to Davill 

Carson, and no other person or party had any interest 10 
therein, excepting as mortgagees. 

3. The Building was occupied by the following per-
sons and occupations, and by no other person or per-
sons : by Ellwood T. Carson, and used as Custom grist 
mill, and for merchant work. 

4. A fire occurred on the fifteenth day of February, 
1880, at about the hour of one o'clock A. M., by which 
the property named in the Policy was destroyed or 
damaged as hereinafter set forth in detail. 

5. The whole value of the property amounted to 20 
$7,000, which was the actual cash value at the time of 
the fire, as set forth in annexed Schedule A. 

6. The whole amount cf loss sustained is $7,000, as 
set forth in annexed Schedule A. 

7. The whole insurance on said property at the time 
of the fire, including that above mentioned, was $2,500, 
and no more. See Schedule B annexed. 

8. I claim of your Company its proportion of said 
loss, viz: $500,r°fo as per Apportionment Schedule C. 

9. The fire originated as follows, viz : from causes 30 
unknown. · 

10. Nothing has been done by me or with my privity 
or consent to violate the conditions of insurance, or 
void the policy. 

Any other information that may be required will be 
furnished on call, and considered a part of these 
proofs. 

Witness my hand at Trenton, N. J., this twentieth 
day of March, 1880. 

DA YID CARSON. 40 
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STATE OF NEW JERSEY, } 
COUNTY OF MERCER, March 20th ' l8SO. 

Personally appeared David Carson, the signer of the 
the foregoing statement, and made solemn oath that 
said statement is just aud true, according to the best 
of his knowledge and belief. Before me, 

THEO. C. MAPLE, 
Notary Public. 

SCHEDULE A. 

Value of Building, JJfachinery, Engine and Boiler. 
Mill building as described in policy. . . . . . . . . . . $2500 
Machinery, &c, '' " . . . . . . . . . . . 3000 
Engine and boiler " " . . . . . . . . . . . 1500 

$7000 
Whole amount of loss. . . . . . . . . . . . . . . . . . . 7000 
being total on each item. 

SCHEDULE B. Whole Insurance. 
Jersey City Insurance Company ........... . 
Long Island " " . . . . . . . . . .. . 
Montauk Fire " " ........... . 
Merchants 
Republic Fire 

" 
" 

" 
" 

$500 00 
500 00 
500 00 
500 00 
500 00 

Policies all written alike. Total Ins ........ $2500 00 

11 



SCHEDULE 0. 

BUILDING. MACHINERY. ENGINE & BOILER. 
Amt. Total -------

COMPANIES. Policy. 
Insurance. I Pays. 

Insurance. Pays. Pays. Insurance. Pays. 
-----

$500 00 --.:J 
.Jersey City Insurance Co ..... $500 00 I s200 oo $200 00 $200 00 200 00 100 00 100 00 ,,:;, 

Long Island . . . . . . . . . . . . . 500 00 I 200 00 200 00 200 00 200 00 100 00 100 00 500 00 

lYiontauk Fire " 500 00 200 00 200 00 200 00 200 00 l(JO 00 100 00 500 00 •••...••••••.. ·· 1 

Merchants . . . . . . . . . . . . . . . . 500 00 200 00 200 00 200 00 200 00 100 00 100 00 500 00 

Republic Fire " . . . . . . . . . . . . . . 500 00 200 00 200 00 I 200 oo 200 oo 100 oo 100 oo 500 oo 
----- ----- ,---- ----- --- - - ---

$2500 00 1000 00 1000 00 I 1000 oo I 1000 oo 500 00 $500 00 $2500 00 
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EXHIBIT 0. l\L B. 

STATE OF NEW JERSEY, } 
MERCER COUNTY. ss 

I, James l\foGalliard, one of the Justices of the 
Peace in and for the County of Mercer, do hereby 
Certify that I have made diligent Inquiry into the 
circumstances attending the Loss by Fire of the Mill 
Property known as Oarsons Mills, Formerly located 

10 in ~the Township of Washington, County of Mercer 
and State of New Jersey, That I know the caracter 
and circumstances of the Assured, and verily Beleive 
the Assured has without Fraud Sustained loss on the 
property J nsured to the amount of Seven Thousand 
Dollars. 

In Witness Whereoff I have hereunto Set my hand 
and Seal this Twenty-fifth day of March, A. D. 1880. 

JAMES McGALLIARD, [sEAL.J 
Justice of Peace. 

20 

EXHIBIT No. 3 M. B. 

To the Jersey City Insurance Company qf Jersey City, 
New Jerseit. 

By your Policy of Insurance No. 118,031 dated J anu-
ary 9th, 1880, issued to David Carson, by your com-

20 pany through Thomas 0 . .Pearce, for the term of one 
year from Jan'y 8th, 1880, to the eighth day of January, 
1881, you insured the party herein and therein named, 
against loss and damage by fire or lightning, to the 
amount of five hundred dollars, as more fully appears 
by the printed portions and conditions of said policy, 
the written portion being as follows, viz. : 

$200. On his 3 story frame custom grist mill build-
ing 32x32 feet, with slate and shingle roof, situate 
1½ miles south of Windsor, Mercer Co., N. J., and 
standing detached 100 ft. or more from the residence of 
the assured. 
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200. On machinery, shafting and belting. 
100. On engine and boiler contained therein. 
Loss if any payable to Israel Baldwin, mortgagee. 
$2000. Other insurance permitted. 
$500. 1 year 3% $15,-8-%, 
2. The property thus insured belonged to David 

Carson, and no other person or party had any interest · 
therein, excepting ns mortgagee. 

3. Tbe Builtling was occupied by the following µer- . 
sons and occupations, and by no other person or per- l0 
:::;ons : by Elwood T. Carson, and used as Custom grist 
mill, and for merch:.tnt work. 

4. A fire occurred 011 the fifteenth day of February, 
1880, at about the hour of one o'clock A. 1\1., by which 
the property na,med in the Policy was destroyed or 
damaged as hereinafter set forth in detail. 

5. The whole value of the property amounted to 
$7,000, which was the actual cash value at the time of 
tho fire, as set forth in annexed Schedule A. 

6. The whole amount c!f' loss sustained is $7,000, as 20 
set forth in a.nnexecl Schedule A. 

7. The whole i11surnnce on said property at the time 
of the fire, ineluding that above mentioned, was $2,500, 
and no more. See Schedule B annexed. 

8. I claim of your Company its proportion of said 
loss, viz: $f500iu°u as per Apportionment Schedule· C. 

9. The fire originated as follows, viz : from causes 
unknowu. 

10. Nothing has been clone by me or with my privity 
or cousent to violate the conditions of insurance, or 30 
void the policy. 

Any other information that may be required will be 
furnished on call, and considered a part of these 
proofs. 

Witness my hand at 'rrenton, N. J., this thirtieth 
day of March, 1880. 

DAVID CARSON. 

l 

I 
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STATE OF NEW JERSEY,} March 80th lSS0. 
COUNTY OF MERCER, ss. ' 

Personally appeared David Carson, the signer of 
the foregoing statement, and made solemn oath that 
said statement is just aud true, according to the best 
of his know ledge and belief. Before me, 

THEO. C. MAPLE, 
[SEAL.] Notary Public, 

Trenton, N. J. 

SCHEDULE "A." 

Value of Building, Machinery, Engine and Boiler. 
Mill building as described in policy. . . . . . . . . . . $2500 
Machinery, &c, '' " . . . . . . . . . . . 3000 
Engine and boiler " . . . . . . . . . . . 1500 

$7000 
20 Whole amount of loss. . . . . . . . . . . . . . . . . . . 7000 

being total on each item. 

SCHEDULE "B." Whole Insurance. 

Jersey City Insurance Company ........... . 
· Long Island " " .. . . ....... . 
Montauk Fire " " ........... . 

" " 
" " 

$500 00 
500 00 
500 00 
500 00 
500 00 

Merchants 
Republic Fire 

30 Total Insurance ........ $2500 00 
See Schedule "D." 

.._, 
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SCHEDULE 0. 

I I 
BUILDING. MACHINERY. ENGINE & BOILER. 

Amt. I Total -- --- -- ·---- --- --COMPANIES. Policy. Pays. 
I Insurance. 

I 
Insurance. Pays. Pays. Insurance. Pays. 

-----

J e1·sey City Insunrnce Co. $500 00 $200 00 $200 00 $200 00 200 00 100 00 100 00 $500 00 :::1 . . . . . . . .. . . .. . . . -
Long Island " " .. ....... . .. . . .. 500 00 200 00 200 00 200 00 200 00 100 00 100 00 500 00 . 

I Montauk Fire " " .. . . . . . . . . . . .. . . 500 00 200 00 200 00 200 00 
I 

200 00 100 00 100 00 500 00 
Merchants " .. . . . . . . . . . . . . . . . . 500 00 200 00 I 200 00 200 00 200 00 100 00 100 00 500 00 
Republic Fii-e " " .. . . . .. . ..... .. 500 00 200 00 200 00 200 00 200 00 I 100 00 I 100 00 I 500 00 

$2500 00 
--- 1 

1000 00 50000 1$50000 $250000 I 1000 oo 1000 oo 1000 00 

.. 

. 

--- --------------- - ·- - -- -
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SCHEDULE "D." 

Copy qf Pol-icies. 

JERSEY CITY INs. Co. 
$200. On his 3-story frame Custom Grist mill build-

ing 32x32 ft. slate and shingle roof, situate 1~ miles 
South of Windsor, Mercer Co., N. J., and standing de-
tached 100 ft. or more from the residence of the as-

10 sured. 
200. On his Machinery, Shafting and Belting. 
100. On Engine and Boiler contaiued therein. 
Loss if any, payable to Israel Baldwin, mortgagee. 
$2000. Other insurance permitted. 

$500. 1 year. 3% $15.0..Q_ 

LONG ISLAND INs. Co. 
$200. On his three-story frame Custom Grist Mill 

Building 32~32 feet, slate and shingle roof, situate 
20 about one and a half miles Sonth of Windsor, Mercer 

County, New Jersey, standing detacheJ over 0:2.e hun-
dred feet from residence of the assured, as per survey 
filed in the office of Jersey City Insurance Co. 

200. On machinery, shaftitJg and belting. 
100. On eugine and boiler contained therein. 
Loss (if any) payable to Israel Baldwin, mortgagee. 
Other insurance permitted without notice nntil re-

quired. 

30 MoN'l'AUK FIRE INs. Co. 

$200. On his three-story frame Custom Grist Mill 
Building 32x32 feet, slate and shingle roof, situate 
about one and a halt miles south from Windsor, Mercer 
County, New Jersey, standing detached o-ver one hun-
dred feet from resideuce of the assured as per plan on 
file in the office of the Jersey City Insurance Co. 

200. On machinery, shafting and belting, and 
lOlJ. On engine and boiler contctined therein. 
Loss if an_y payable to Israel Baldwin, mortgagee. 

40 $2500, total insurance perlliittetl. 

n 
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l\iERCHANTs INs. Co. 
$200. On his three-story frame Custom Grist Mill 

Luilding, 32x32 ft., with slate and shingle roof, situate 
about 1½ miles south of Windsor, Mercer County, New 
Jersey, standing detached over 100 feet from residence 
of the assured as per survey filed in the office of the 
Jersey City Ins. Co. 

200-On Machi1rnry, Shafting and Belting, and 
100-On Eugine and Boiler containN1 therein. 
Loss if any payable to Israel Baldwin, mortgagee. 10 
Other insurauce permitted. 
$500 1 year @ 3% $15.Q_fl. 

REPUBLIC FIRE INS. Co. insures David Carson as owner 
and Israel Bald win as mortgagee. 

$200. On the three story frame custom Grist Mill 
Building 32 x 32 feet Slate and Shingle Roof situate 
about 1-~ miles South of Windsor Mercer County N. J. 
Standiug detached over 100 feet from residence of the 20 Assured as per survey filed in office of Jersey City In-
surance Company, and 

200. On Machinery, Shafting and Belting, and 
100. On Engine and Boiler contained therein. 
Other insurance permitted. 
Loss, if any, first payable to Israel Baldwin, as such 

Mortgagee. 

EXHIBIT 10 M. B. 

Mortgages. 
David Carson } $1500. 

to Dated April 6th, 1847. 
Jonathan D. Hutchinson. Recorded" 7th, 1847. 

Vol. E. Page 362 &r. 

30 

David Carson 
to 

Ezekiel Cubberly. } 

$1000. 
Dated April 1st, 1867. 
Recorded May 11th, 1867. 

4 Vol. S. Page 132 &c. 0 

l 
l 

i 
I 



David Carson 
to 

John Taylor. 

David Carson 
to 

Israel Baldwin. 
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} 
$1200. 
Dated March 31th, 1877. 
Recorded April 8th, 1878. 

Vol. 37. Page 132 &c. 

} 
$2100. 
Dated Dec. 30th, 1879. 
Recorded D~c. 30th, 1879. 

Vol. 40. Page 250 &c. 
Judgrnents. 10 Geo.W. Middleton, J'dgm't,} . vs. Default, $314.80. David Carson. Cost. 

Lewis Gordon & et al. 
vs. 

David Carson. } 
Am't J uclgment, $355.41. 

Cost. 
In Case Default. 

The First Nat.Bank ·1 r of Hightstown I In debt I Ent. Jan. 6, 1880. vs. r- on Bond $1812.12. 20 Elwood T. Carson, I &Warrant. [ Costs, $4.50. David Carson. J L 
S. M. SCHENCK, Att'y. $4.00. 

Geo. ~lidclleton,Adm., l In Case by Default. Tobias Polhemus, I Damages, 564.17 vs. L Cost, 39.08 Elwood T. Carson, I David Carson. 
1 603.25 J Ent. Jan. 30th, 1880. 

S. R-. GUMMERE, Att'y. 

EXHIBIT L. 

MARCH 10th, '80. 
DAVID CARSON, Esq.: 

Dear Sir-When I saw you at Hightstown, Feb. 24th, 1880, I stated to you that this company would require full Proofs of Loss as called for in the Policy to yon, and that, after reQeiving the Proofs of Loss 40 called fOT in the Policy, I would investigate the loss. 

I: 

. 
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Yon then informed me that you was satisfied the '' In-
surance" was the cause of the fire, and that the mort-
gagee, Israel Baldwin, after obtaining the insurance, 
caused the fire, in your opinion. A paper bas beeu 
received, signed by yonr name, stating the Insurance, 
and a part of the encumbrances (not n.11 of them). If 
it is intended as a Proof of Loss, it is defective, and 
does not comply witb the requirements of the Policy, 
to which 1 pal'fir11lw ·ly called your atte1dirm Feb. 24th. 

We shall not waive any portion of the wnditious of 10 
said Policy, as we have no 1reason to doubt the accu-
racy of your opinion of the origin of the fire. 

Yours truly, 
N. FOOTE, 

Pres't. 

EXHIBIT A. M. B. 

Number, D. H.; sent by H.; time, 5: 40 P. M.; re- 20 
ceived by A. R. ; check, D. H. 

D1:1,ted Trenton, N. J., May 27. Received at 258 
Wash'D st, J. City, l\fay 27, 1880. To N. Foote, 

, Presideut Jen;ey City Ins. Co. 
• What do you propose to do with the Carson loss? 

A. L. WORTHINGTON. 

EXHIBIT 11. 

MAY 31st, 1880. 
A. L. \V 0RTHINGT0N, Esq., Att'y for I. Baldwin and D. 

Carson: 
TRENTON, N. J. 

Dear Sir-I received your telegram on my return to 
the city this morning. 

I clernanded the examination under oath of Messrs. 

30 

Ca~son & Baldwin, as provided for in Policies. Also 
notified them that Proofs of Loss were Unsatisfactory 40 

\ 

1 
I 
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& Incomplete, pointing out errors to them. Mr. Bald-
win said He would see his Attorney and Mr. Scheuck, 
Att'y for Assignee & Bank, and make an appointment 
for all to meet at this office. If a compromise was not. 
effected, he would then correct Proofs of Loss, nnd 
submit to an examination under oath. I ha.ve not 
since hearJ from him. I am waiting for him. 

Y orus trnly, 
N. FOOTE, 

Adjuster. 

TRENTON, N. J., Oct. 25, 1880. 
Messrs. BEDLE, MurnHEID & McGEE: 

Gentlemen- Yours enclosing notices was received. 
We return the copies with same acknowledged. We 
will admit the existence of the four mortgages ns cov-
ering the mill property and the farm adjacent thereto, 
referred to in the notices appended to your Pleas. 

Respectfully yours, 
20 A. G. RICHEY & SON. 

EXHIBIT E. 

STATE OF NEW JERSEY,} 
COUNTY OF HUDSON, ss. 

David Carson, of Washington Township, :Mercer 
County, and State of New Jersey, being duly sworn 

30 according to law, deposes and says, in answer to the 
following interrogatories : 

1st. Are you the owner of the prop2rty known as 
Carson's Mills, situated in Washington township, Mer-
cer county, New Jersey? 

A. Yes, sir. 
Q. Has the mill been burned; if so, when? 
A. Fifteenth of February, 1880, about 1 o'clock in 

the morning, the mill was discovered on fire by a black 
man ; it was all burned up except the engine and 

40 boiler and water-wheel--the water-wheel about half 
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burned; I think the engine and boiler was damaged 
by the fire about $200-perhaps more. 

Q. (Paper purporting to be proofs of loss, dated 
March 30th, 1880, shown witness.) Did you sign and 
make oath to these papers purporting to be proofs of 
loss, to the Jersey City, l\'Ierchants',Long Island, Mon-
tauk, and Republic Insurauce Companies? 

A. Yes, sir, I did. 
(). Had _you ever rPa<l those papers? 
A. No, sir. 10 
Q. Had they ever been read to you? 
A. No, sir. 

• Q. Did you know the contents of them ? 
A. I knew what they were got up for, but did not 

know their contents; I supposed, when I signed them, 
they were all right. 

Q. If those papers, which you made oath to, state 
that the valu8 of the engine and boiler was $1,500, of 
machinery $3,000, building as described in policy 
$2,500-making the total value $7,000, and the whole 20 
amou11t of the loss sustained $7,000, to wit, on build-
ing $2,500, machinery $3,000, engine and boiler $1,500-
is the statement true? 

A. No, sir, it is not true; the damage to engine and 
boil6r is from $200 to $400; I testified at Hightstown, 
under oath, that the damage to engine and boiler was 
about $200-not over $400. 

Q. Would you have signed . and made oath to those 
papers purporting to be proofs of loss to the afore-
mentioned insura.uce companies, had you known their 30 
contents? 

A. No, Rir, I shouldn't. 
Q. State what amount of incumbrance was on the 

property known as Carson's Grist Mill, and destrbyed 
by fire as before stated, when the survey to the Jersey 
City Insurance Company, signed by you, and dated 
Jan nary 3d, 1880, was made? 

A. I signed the application on January 3d, 1880; at 
that time the following incumbrances was on the prop-
erty: Mortgaged to Johnson D. Hutchins?n for $1,500, 40 



dated April 6th, 18-!7 ; priucipal and · interest frorn 
A.pril 1st, 1878, unpaid. Also mortg ·agecl to Ezekiel 
Onbberly for $1,000, dated April 1st, 1867; principal 
and interest from April 1st, 1879, unpaid. Also mort-
gaged to J obn Taylor for $1,200, dated :VIarch 31st, 
1877; principal and interest from March 31st, 1879, 
unpaid. Also mortgaged to Israel Bald win for $2,100, 
dated December 30th, 1879, giveu to secure some notf:is 
he was the security on, viz., one of $600 to Tobias 

10 Polhemus; also one for $500, First National Bank of 
Hightstown, N. J. ; also one for $300 to G. Wilson ; 
also one for $466.53, James Nutt; also one of $30 to 
Israel Baldwin; amounting in all to $1,896.53, to se- . 
cure the payment of whi-ch, with interest, the mort-
gage of $2,100 was given. rrhe above include all in-
cum brances on the property, J auuary 3, 1880. Since 
that date the follo\.Ying judgments have been entered 
against the property, viz.: one in favor of George W. 
Middleton, for $314.80 and costs; one in fa,,or Lewis 

20 Gordon, for $355,41 and costs; one in favor of First 
National Bank at Hightstown, entered January 6, 
1880, for $906.06; one in favor of Geo. Middleton and 
Tobias Polhemus, for $603.25, entered January 30, 
1880. · 

Q. What auwunt of the $t896.53, to secure the pay-' 
rneut of wbioh the mortgage for $2,100 was given Mr. 
Baldwin, has been paid by him? 

A. Mr. Baldwin inform~me he has taken up all but 
l\'Ir .. James Nutt's note, $466.53; I have paid Mr. Ba]d-

30 win, towards paying off said mortgags, $490. 
(,). Has anything else been paid on the inrlebtedness 

against your property stated above, except the $490 to 
Mr. Israel Baldwin? 

A. No, sir. 
Q. ,,, ere any of your creditors presRing you for the 

payment of their claims before the fire occurred'? 
A. Yes. Geo. W. Middleton on the two claims. Also 

the 1st National Bank of Hightstown; they had levied 
on the engine and boiler and advertised them for sale, 

40 on the Tuesday following the fire, or February 17, 1880. 
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Q. Had any steps been taken to prevent the sale? 
A. Yes, sir. 
Q .. By whom? 
A. Yes, sir, by Israel Bal cl win and myself. 
On the Saturday before the fire (February 14) we 

went to Trento11 to A. G. Richey to try to stop the 
sale; he agreed to see the Chancello_r on Monday and 
try to get au injunction to stop the sale. 

Q. In your opinion was the fire cause(l by an incen-
diary or from accidental causes r 10 

A. It was sot on fire by some person unknown to 
me. 

Q. W oulcl any person be likely to be benefited by 
the fire? 

A. It looked thnt way to me. 
(J. Who? 
A. I supposed the one whq got the insurance money 

would be benefited by the fire. 
Q. At the time your application for insurance made 

J amrnry 3, '80, <lid you expect to borrnw $2500 and 20 
give the insurance policies, for which you then made ap-
plication as collateral'? 

A. No, I tlill not. 
Q. Diel you at that ti me think of placing au other 

mortgage on the property? 
A. No, sir. This was intended as collateral for the 

$2100 to Israel Baldwin, lie thought he could sell the 
mortgage to a better advantage with the policies as 
collateral security. I was informed that Mr. Baldwin 
offered to sell the mortgage for $1600 to Aaron Taylor. 30 

(J. At whose suggestion did you apply for the insur-
ance? 

A. I had it insured a~ the request of Israel Baldwin, 
he thou~ht he could get rid of the mortgage better. 

Q. Would you have got the insurance on the mill 
had it not beeu for Mr. Baklwin? 

A. Well, I don't think I should. 
Q. Could any one except l\Ir. Baldwin have been 

Lenefited by the fire? · 
A. I don't see as they could. 40 
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Q. How long have you owned those mills'? 
A. Thirty-three years this April. I bought in April, 

1847; I have occupied the premises ever since that 
date . 
. '. Q. When did you first have the mill insured? 

A. January 3, 1880. 
Q. Was that application which you signed January 

3, 1880, the first you ever made for insurance in the 
mill property ? 

10 A. Yes. 
Q. Have you been notified that tlrn proofs of loss 

furnished to the insurance companies are not satisfac-
tory and incomplete? . 

A. Yes, I had a statement from you. 
Q. How much was the premium on each of the five 

policies issued by the insurance c0mpanies before 
mentioned for $500 each upon your application of Jan-
uary 3, 1880? 

A. The premium would be $15 apiece. 
20 Q. Have you paid that premium? 

A. No, sir, I have not paid it ; I should have paid it 
but I had nothing to pay it with. 

DAVID CARSON. 

Sworn and subscribed before me this Apr. 27, 1880. 
w. 1VluIRHEID, M. C. C. 
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