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N J. Court of Errors and Appeals.

1L THE STATE, (ex rel, Philander S.

Pierson, County Collector, &c.,) o 10
n

vs. Error to

Supreme
Court

THE MAYOR AND COMMON COUN-
CIL OF THE CITY OF NEWARK

2 THE BOARD OF CHOSEN FREE-
HOLDERS OF THE COUNTY OF

ESSEX, on

vs. Error 20
,to Supreme

THE STATE,
Court

(The Mayor and Common Council 1

of the City of Newark,)

P, 'osecutors.

(Boih these causes grow out of an alleged illegal assess-

amnprlU a *°Unt* taVand by agreement are to be

g ¢ togetller >n this Court, as they were below.)
SO

BRIEF for plaintiffs in error.
L

Mandamus Case.

that of tven(“antls 1 cause, (Case, p. f1 after reciting
taxable .6 ¢ unty taxes assessed and collected from the
« H | property in and of the city of

seventy.nir!l I B  the Jear ei(f hteen hundred and
’ by order of the Board of Chosen Freehold- 40



ers of the County of Essex, for the purposes of said
county, there remains unpaid andin the hands of the Moyor
and Common Council of the City of Newark the sumof
927,75t266, commands them that they pay the said oo
lected taxes to the-relator, the County Collector of said
County, or show cause to the contrary, &c.

The defendants admit the recitals in the writ to be
true ; they, by their return thereto, certifying, (ammong
other things,) as follows :

“ The said defendants, for answer to said writ, do ca-
“ tify and return, that-of the county taxes, assessed and
“ collected in the city of Newark, in and for the year
“ 1879, there remains unpaid to the above named relator,

' “the county collector of the county of Essex, a balance
« of $27,752.26, which, although collected in said city,
“and duly demanded by the said relator, the defendants
“ detain from, and refuse to pay over to the said relator,

(ladding, as an excuse, that, as they allege, the taxes uere
illegally assessed and collected.)

~ Point.

The defendants, acting in the capacity of collector of the
county taxes, from the tax payers, for the use of the county,
and having, in fact, collected and received the samefrom the
tax payers, cannot lawfully detain them from the county,
Under any pretense® of illegality in the assessment thereof

“It is not the business of the collector to question the
fairness or propriety of any tax which has been committed
to him for collection. If the assessment is excessive, the

gn party assessed must make the objection, and not the assessor.

His duty is to collect the list committed to him and he
cannot excuse himselffor any failure to exhaust his authority
in collecting, on thepretense that the person taxed should not
have been assessed at all, or should have been assessed other
wise than he was.”

Cooley on Taxation, 500.

Williams vs. Holden, 4 Wend., 228.

Moore vs. Alleghany City, 18 Penn. St., 5

“If he receives the money to the use of the public, h
40 should account 'for it; and it is inmmaterial that tbos
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Who have paid it might successfully have resisted the
collection from them.”
Cooley on Taxation, 498,

“The substantial fact is, that he has received money
for the 'State, and, having done so, it is not his ‘privilege to
pause and question the right of the State to receive it. * * *
Iven an unconstitutional tax, once collected, the collector
has no right to retain, but should account as in other
cases.”

Cooley on. Taxation, 498. 10
Burroughs on Taxation, 264.

Waters vs. State, 1 Grill., 302.

Smyth vs. Titcomb, 31 Me., 272.

Bell vs. R R. Co., 4 Wall., 5.98.

Commonwealth vs. Philadelphia, 27 Penn. St., 497.
High on Ex. Rem., § 143.

1I.
20
Certiorari Case.

The defendants in error not only refuse to pay over to
the county thé taxés collected and received by them,
but have sought, by these certiorari proceedings, to
set aside the assessment itself—on the ground of alleged
llegality in the assessment.

Points.
' ~be objection of illegality in the assessment cannot be
woken by the defendants, because, 30
(1) They are not the parties assessed,"viz: the tax
oh \ WI0aOne are wronged by an illegal/assessment,
W O al°ne>therefore, have a right- to object to it.
pro* * Aave a right, (which is not conceded,) to
osecute the certiorari, it was only as the possible agents
taX Paye* —they had not origi-

thei an “aVe not m greater or better right than
B constituents, (the tax payers,) from

L& right is derived, and who have voluntarily paid 4
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the taxes, so that they, consequently, and a fortiori, those
assuming to be tbeir agents or representatives, are pre-
cluded fronmobjecting now.

See Cooley on Taxation, 567, 573, 574.
Burroughs on Taxation, 266, 267.

II. The defendants, if they ever were entitled to prosecute
the writ, applied for it too late, and ought not now to be
heard to object.

(1.) The writ is directed to the Board of Chosen Free-
holders, who simply ordered the assessment conplained
of, to be made ; and yet the prosecutors delayed proceed-
ings until the order had gone from the Board of Chosen
Freeholders into the hands of the assessors, and umtil
after the assessment had been made by the assessors in
pursuance of that order, and the duplicate had gone into
the hands pf the collecting officers, and the nmoness so
ordered to be assessed were “in process of collection.

The writ of certiorari itself, (Case, p. 2,) recites the fact
that the taxes were then « in process of collection.

“The writ must be applied for in due season, and
before the proceeding, which it is desired to review, has passed
beyond the control of the tribunal in which it was taken.

Cooley on Taxation, 531.
People vs Delaney, 49 N. Y., 655.
People vS. Supervisors of Queens, 1 Hill,

195, 199.

III. Besides the writ of certiorari requires the Board"
of Chosen Freeholders to certify “ o certain assessment of
county taxesf whereas there was and could be rno asses
ment by or before it. It simply orders money to be raise m
for county purposes, which money is afterwards a&sesse
by assessors, and then becomes an assessment, and
before.

The writ should have commanded the board to cert ,,
the order for raising the money.

«See Rev. (tit. Chosen Freeholders}, p. 128, §



)

The assessment or “ duplicate ” must, at the time the
Wit issued, have been in the hands of the collecting
officers, as the taxes were then “in process of collection. ”«

IV. The assessment was, however, entirely legal.

It appears by the return to the certiorari (Case, p. 5,
1L 3-10,) that the county was compelled to raise in 1879
the sum of %19f 25.12 to meet a payment in the nature of
a judgment in favor of the city of New;ark against the
county. Being “ necessary to he raised in that yearf 10
[1879,] (see Case, p. 5,11. 6 and 7,) how could the county
raise it except by taxation ?

It was, as said, virtually a judgment in favor of New-
ark against the county, which had to be paid, and neces-
sarily by means of taxation of all the taxable property
in the county, that in the city of Newark included, be-
cause it is a member of the county. .

It is respectfully submitted that the judgments in both
should be reversed. 20
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N J. Court of Errors and Appeals.

THE BOARD OF CHOSEN FREE- \
HOLDERS OF THE COUNTY OF {
_ESSEX, /

VS
y On Error.

THE STATE, (The Mayor and Common 1

Council of the City of Newark, \

Prosecutors.) I

THE STATE, (ex rel. Philander S.

Pierson, County Collector of the /
County of Essex,) [

Us f On Error.

THE MAYOR AND COMMON COUN-1
CIL OF THE CITY OF NEWARK. J

In 1877, the Freeholders of Essex county included in
their general county levy, the sum of $65,897.38, for
inteiest on “the cost of constructing avenues in Essex
county by the Essex County Road Board. This item
cf the general county levy was objected to by defend-
ants in error, on certiorari, for the reasons, (1,) that the
said interest should have been raised under the Road

oard act, by apportioning the same in the ratio of one-

on the towns, cities, and townships through which
said avenues were constructed, and the remaining half
°n’ie eounty at large; (see Section 7 of Act of 1870,
Page 181, supplement to Essex Road Board act;) and

0 that the taxpayers of the city of Newark paid sev-
enty eight per cent, of the county taxes, and, if the
ssessirent in question stood, would be called on to pav
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large sums of money on account of the interest on said
road board construction account, which, should have
been raised from the localities where said avenues were
laid.

The exact amount of excessive assessment against the
city of Newark, was the sum of $47,754.24, after deduct-
ing the cost of construction of avenues by said board in
the said city.

(See pages 3 and 4 of printed book in case of The Free-
holders yS. Newark.)

This Court at the November term, 1878, vacated the.
assessment in question, and determined that the interest
on the cost of constructing said avenues by said Road
Board should have been apportioned in the manner in
dicated.

See /State, (Mayor and Common Council of the City of
Newark, prosecutors,) Vs. Essex County Freeholders,
11 Yroom, 595.

The effect of this decision was that the city of Newark was
absolved from liability for any portion of said sum of
§Jf7,75fe5. This Court expressly said that it could not he
called on to contribute one penny towards making up said
amount.

Still, the Freeholders of Essex, disregarding the decis-
ion of this Court, re-assessed on the city of Newark a
considerable portion of this very sum from which this
Court said it should be entirely exempt. They did it in
this way: In 1879, they assessed of this amount

2Q $28,028.82 upon the particular localities where the said

40

avenues were laid, and which should have paid the

whole; and the balance, being the sum of $19,725.42,

was included in the general county levy. Of this

amount, Newark will be called on to pay $15,191.87, if

the assessment be sustained. And this is a part of the

very sum from which this Court said it was exempt.
Bee page 5, same case.

The assessment in question was made after protest on
the part of defendants in error, and with full knowledge an

notice on the part of the plaintiffs that its validity woul
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be contested, and that the payment of said moneys so
assessed would be resisted. (See p'age 6, second case.) -
Shortly afterwards (see page 2, Freeholders’ case,)
certiorari was granted by the Supreme Court to review
the last assessment. On argument, the assessment in
question was annulled. (See page 7 of same case.)

More than two years after said tax teas assessed as stated,
application was made by the Collector of Essex county
to the Supreme Court, for a mandamus to compel the
city to pay to him the amount of this tax, thus declared
to be illegal, upon the theory that however illegal the tax,
still as the city had collected the amount thereof, it could

not lawfully withhold it. (See page 3 of case of Collector
V8. Newark.)

It is admitted that at this time sufficient moneys had
been collected to pay this tax. It would be indeed
strange if it had been otherwise, for the moneysfirst col-
lected in the different subdivisions of the county are
required to be paid to the county collector. (Stewart’s
Digest, -page 1159, section 85.) But it is not admitted
thatch the time the writ of certiorari was sued out, said
moneys had been so collected.

Upon this application, also, judgment, was given for
the city. (See page 8, second case.)

Two questions are thus presented for the decision of
this Court: (1,) Was the assessment of tax in question a
Ugal assessment; and (2,) if it were illegal, can the city
be compelled to pay over the amount thereof, although
t e sane has been collected by it after notice to,plaintiffs

°of It"s invalidity, and after the writ of certiorari was sued
out?

(Ist) ISo doubt can exist that the assessment was

egal. The case in 11 Vroom, 895, decided that. And

| | ~9 & “een snceUhen made in the statute regu-

alng the method of assessment. The amount assessed

asa‘leftdy stated, a part of the very sum from which

s Court said, in the case cited, the city of-Newark
°uld be wholly exempt.
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The act of the Freeholders, then, was a deliberate
attempt to vacate and reverse the judgment of this Court
of last resort, without even the pretended authority of
subsequent legislation justifying it.

The proposition is axiomatic that the judgment of a
court of competent jurisdiction cannot be avoided ar
annulled, even by the legislative power. State (ex rel
Doyle) vs. Doyle, 5 Vroom, 240.

It will be contended, no doubt, that if the noneys in
question cannot be lawfully raised in the manner here,
challenged, they cannot be raised atall; that the credit
of the county may suffer thereby; and that the bonds
on which the moneys to carry on this work were raised,
are county obligations, on which judgments might be
obtained against the county ; and so it would be called
on to pay the same. To which I answer:

(a) We are dealing with this legislation as it is. The
general law relating to county taxes does not justify this
20 assessment, for the reason that there is only one method
recognized by the statute for raising the moneys in ques-
tion, and that is by special assessments on the seveia
localities benefited, (Section 7, of Road Board act, 1870,
page 181.) And this special mgthod excludes the gen-
eral law which has, and can have no application to such
cases.
State vs. Clark, 1 Dutcher, 54.
Cross VS. Morristown, 5 0. E. Green, 303.
State vS. Morristoivn, 4 Vroom, 58.

30 .) The question we are here discussing is not ane
between the county and the holders of its bonds, but, betuween
the county and its subdivisions ; with respect to which 11
act of 1870 says that the former (the county,) is
principal debtor as to one-half of the debt inclined, an*
the latter, (its subdivisions,) are primarily liable as o
the other half. (See 11 Vroom, 598.) ana hence i

would seem to follow :

(c) That if judgments were obtained on count* do*
40 gations issued for the construction of roads in
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ocounty, by reason of inability to pay the same for lack
of funds from the proper local sources, the Supreme
Court would, on proper application and proof, direct that
the noneys to pay, the debt should be raised in the
various localities, primarily liable, which had failed to
oontribute their proper proportions under the law. The
suggestion, however, has no weight in this controversy,
because, as already stated, this is a question between
the county and its subdivisions, and that question is
whether, as between them, the assessment is lawfully made.

It is obvious, however, that there is no impending
danger that the county will default in the payment of its
interest, even if the amount involved in these suits is
not collected. This assessment was made ,in 1879, and
o such calamity has yet happened, nor will it happen,
for the reason that the general tax law authorizes the
frecholders to include in its annual tax levy, in addition
to the amounts needed for known and ascertained ex-
penditures, such sums as they shall deem adequate and
Jroper to meet contingent expenses.

But, in fact, no difficulty, except an imaginary one,
exists with respect to raising, under the act of 1870, (the
road board act,) the amount involved in this controversy
fram the different localities which should have paid the
sane m the first instance. No embarrassment need arise
fram a regard to the equality of the annual assessments in
the several towns through which the avenues pass. Cer-
tainly none was felt as to raising, under the terms of
this law of 1870, by far the larger portion of the amount
0 the assessment which was involved and vacated in the
ariginal proceeding. More than two-thirds of this sum
was assessed upon the different localities benefited in the
tax levy of 1879. Then why not all ? The decision of
this Court was that the subdivisions of the county were
primarily liable for one-halfof the debt incurred, and the
only limitation of their obligation is contained in the
proviso of the seventh section of the said act of 1870,
w ich says that “ No one of the said cities, towns or

ownships shall be liable to a greater extent than to the
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amount of one-half of the said costs, with the interest
accruing on it, except as to its liability for its quota of
the tax to be raised by the county of Essex as aforesaid.”
Hence, the defense of inequality in the annual assess-
ments would seem to be unavailing. The law nowhere
requires in terms actual equality in these annual assess-
ments. But \t-does, In precise language,.require each local-
ity to pay one-halfof the cost of avenues constructed therein,
with interest thereon. 1 submit the assessment in question
is illegal.

But, (2d,) the assessment of the tax in question being
clearly contrary to law, shall the city be compelled to
pay over the amount thereof to the county collector?

It is admitted that this money had been collected when
the mandamus-was applied for. It must have been collected
.at that time, unless the wheels of the city government
were to be stopped ; for the first moneys collected are
payable to the county.

The position, then, was this. The city authorities had
protested against the proposed tax before the assessment
was completed. They had claimed it would be illegal,
and notified the county officers that its payment would
be resisted. They had no means of knowing—the law
.gives them none—that the said moneys would be really
included in the general levy until it had been adopted
and placed in their hands for collection. They had done
all in their power to protect themselves against an un-
lawful exaction. Then followed, in reasonable time, the
writ of certiorari. But the collection of taxes could not
on that account be stopped. The whole govermental
machinery would stop with it; and so, the taxes were
collected, notwithstanding the writ was pending. Stll,
this writ, hy its own vigor, secured the defendants m error.
.against the payment of the moneys in controversy, if the
same were declared to have been illegally assessed. Other-
wise, of what avail to them this legal proceeding ? ifs
effect was to suspend all claims or demands arising from
the matter involved in the discussion, until the Court had
rendered its decision with respect thereto. If this be
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true, then this paradox is realized, that in cases of this
kind it matters not how diligent the public authorities
may be in the assertion of their rights, nor how flagrant
may be their violation, still the Court is powerless to do
them justice.

Mandamus is a discretionary writ, and should not be
granted except to enforce in proper cases a clear~legal
obligation.

Sate (Vreeland) vs. Jacobus, 2 Dutch., 135.

Sate (Nicholson. Pavement Co,) vs. Ricord, 6 Yr. 396.

Sate (ex rel. Trustees) vs. Tounship Commitice of
Readington, 7 Yr., 66.

Waldron vs. Lee, 5 Pickering, 328.

The writ of alternative mandamus in this case is ad-
dressed, not to a mere ministerial officer, but to the Mayor
and Common Council of the City of Newark, who are
charged with the powers of local government and with
the protection of the property of its citizens against un-
just demands.  In such case mandamus does not lLe.

High on Ex. Leg. Remedies, Sec. 3454 and followin@

The Mayor and Common Council are the custodians
° the funds of the people, and morally and legally bound
to prevent their improper use and diversion. In cases
0 oubtful obligation they have unquestionably a right
withhold payment, and appeal to the courts for aid.
If it be said the money in controversy belongs, not to
edty, but to the county, I answer, not so. It is*the
piopeity of the citizens of Newark. They contrib-
e 1t, and will reap the benefit in reduced taxation, so
as the comparatively small amount involved will

acconplish that result.
taned “e(isi’n of tlie Supreme Court should be sus-

henry young,

Counsel for Defts. in Error.

A

20
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N J. Court of Errors and Appeals.

THE STATE, (ex tel.

Philander S. Pierson, County Col 10
lector of the County of Essex,)

Us. On Error, St

THE MAYOR AND COMMON COUN-
CIL OF THE CITY OF NEWARK.

I
WRIT OF ERROR.

New Jer sey, ss : 20

The State of New Jersey to the Justices of the
= s] Supreme Court of the State of New Jersey,
Greeting:

-Because in the record and proceedings, and also in the
giving of judgment in a plaint which was in our Supreme
Court, before you, by our writ, between the State, (on the
relation ot Philander S. Pierson, County Collector of the

ounty of Essex,) and The Mayor and Common Council
0 the City of Newark,.in a suit for mandamus, as it is gQ
swi, manifest error hath intervened, to the great damage
o tle relator, as by his complaint we are informed ;

¢ being willing that the error, if any there be, should
A e manner be corrected, and full and speedy justice

°ne to the parties aforesaid, in this behalf, do command
yeut at, if judgment be thereupon given, then, without
the A ~°UMs”nctly and openly send, under your seal,

tou 60010 and Procee(Ii'ng3 aforesaid, with all things
m,, r’-*le same, to our Court of Errors and Appeals,

twenty-first day of January instant, together with 4.Q



this writ, that the record and proceedings aforesaid being
inspected, we may further cause to be done what of right
and according to law ought to be done.

Witness Theodore Runyon, Esquire, our Chalmuor,
at Trenton, the second day of January, in the year eighteen
hundred and eighty-two.

HENRY C. KELSEY, Clerk.

John W. Taylor, Attorney.
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II.
SCHEDULE AJ\JVEXED TO WRIT.

State op New Jersey, ss @

IL1 The $tate Of New Jersey to The Mayor and Com®*
mon Council of the City of Newark, Greeting :
Whereas, of the county taxes assessed and collected
from the taxable inhabitants and property in and of the
sid city of Newark, in and. for the year eighteen hun-
dred and seventy-nine, by order of The Board of Chosen
Frecholders of the County of Essex, for the purposes of
said county, there remains unpaid, and in the hands of
you, said The Mayor and Common Coudeil of the City
of Newark, the sum of twenty-seven thousand seven hun-
dred and fifty-two dollars and twenty-six cents, which,
though collected by your officers for, and due and belong-
ng to the said The Board of Chosen Freeholders of the
County of Essex, and duly demanded of you by Philander
b. Pierson, County Collector of said county, you detain
from and refuse to pay over to him, contrary to your
duty in that behalf, in contempt of us, and to the injury
of the said County Collector, as by his complaint we are
informed,;

We, therefore, being willing that due and speedy jus-
tice be done in that behalf, do command you, that, imme-
diately after the receipt of this our writ, you do pay, or
cause to be paid, to the said Philander S. Pierson, County
Collector of said county, the said sum of twenty-seven
thousand seven hundred and fifty-two dollars and twenty-
six cents, balance due as aforesaid for county taxes; or
that you show cause to the contrary thereof, that the
sane complaint may not, by your default, be repeated to
J9 and how you shall have executed this our writ, cer-
1y to our Supreme Court, at Trenton, on the thirtieth
W;a_%;of December instant, and have you then there this

Witness, Mercer Beasley, Esquire, Chief Justice of
upreme Court, at Trenton, the twentieth day of
Member, eighteen hundred and eighty-one.

BENJ. F. LEE, Clerk.
John W. Tayl or, Attorney

20
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RETURN.

The answer of The Major and Common Councl of
the City of Newark, defendants, to the writ hereto
annexed.

The said defendants, for answer to said writ, do certify
and return, that of the county taxes assessed and col-
lected in the city of Newark, in and for the year 1873
there remains unpaid to the above named relator, the
County Collector of the County of Essex, a balance of
twenty-seven thousand seven hundred and fifty-two dol-
lars and twenty-six cents, which although collected n
said city, and duly demanded by the said relator, the sad
defendants detain from, and refuse to pay over to, the
said relator, for the reasons following, viz :

In 1877 the Freeholders of Essex county included in
the general county levy an item of $100,157 for interest
on Essex county bonds, issued in carrying out the opera-
tions of the Essex Public Road Board. Of this anount
$35,259.62 were necessary to pay the interest on bonds
which had been before then issued to pay for land con-
demned for the purpose of said Road Board. No question
was raised as to the propriety of this portion of said levy.
The remaining amount, being the sum of $65,897.38, rep-
resented the interest on the cost of constructing averues

3Q by said Road Board in Essex county. Shortly after the

tax levy had been agreed upon by the said Freeholders,
a writ of certiorari was applied for and granted to the
Mayor and Common Council of the City of Newark, to
review so much of the said item of interest account in
said general county levy, as represented the amount neces-
sary to pay the interest on said cost of constructing
avenues in Essex county, for which county bonds for a
like amount had before then been issued ; the msistment
on the part of the city of Newark being that said inteiest,

40 under the said Road Board act and its supplements, should
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have been'raised by apportioning the same in the ratio of
one-half on the towns, cities and townships through which
said avenues were constructed, and the remaining one-
halfon the county at large; that the tax payers of the
aty of Newark paid about 78 per cent, of the county
taxes, and by reason of said alleged erroneous assessment
the said tax payers of the city of Newark were called
uponto pay a large sum of money on account of the
mmterest on said Road Board construction account, which
should have been raised from the localities where the said
averues were laid.

By the decision of the Court of Errors and Appeals,
pronounced at thé November term, 1878, it was deter-
mined that the interest on said cost of constructing said
avenues by said Road Board should have been appor-
tioned in the manner indicated, and that so much of said
assessnent as represented said interest on said construc-
tion account was erroneously assessed.

Prior to the decision of this case, the comptroller of the
city of Newark had paid to the county its proportion of
the moneys raised under the general tax levy of 1877,
and also of the tax levy of 1878, (which last had been
assessed In the same manner as that of 1877, already par-
ticularly referred to,) under an agreement between the
parties that the county would repay to the city the amount
of said disputed taxes, if the same were declared to have
been illegally assessed.

Under this stipulation the county, on the 15th day of
April, 1879, repaid to the city of Newark the amount of
taxes so erroneously assessed and paid as assessed, being
the sum of $47,754.24. 'This amount last referred to was
the exact amount of over payment and excessive assess-
mert by and against the city of Newark, after deducting

eoost of the construction of avenues in the city of
Newark by said Board.

D Board of Fréehoiders of Essex County
_ es"ed the said sum of $47,754.24 in manner following:
lo wa” assessed upon the particular

av 16S (outside of the city of Newark,) where said
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es weile laid, and the balance, being the sum of 4¢
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$19,725.42, which was necessary to be raised in that year
was included in the tax list of 1879, in the general county
levy. Of this amount the city of Newark will be called
upon to pay, if the said assessment be valid, the sum of
$15,191.87.

And the said defendants say, that both before and after
the said assessment of $19,725.42 was made in manner
aforesaid, they, the said defendants, protested against the
validity thereofas the same was finally made ; and insisted
that no part of said sum so declared by said Court to
have been illegally assessed, should be included in the
general county levy, and that payment of the same would
be resisted by the defendants.

All which is respectfully submitted.

HENRY YOUNG,
Attorney of Defendants.
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DEMURRER.

New Jersey Supreme Court.

THE STATE, (ex rel. 10

Philander 8. Pierson, County

Coll ecto r, &c.,) On
Mandamus.
Us.

Demurrer.
the mayor and common coun -

cil OF THE CITY OF NEWARK.

And the said Philander S. Pierson,, County Collector
a5 aforesaid, having heard the said writ and return read,
says that the said return and the matters therein con-
taned, m manner and form as the same are above set
forth, are insufficient in law to bar or preclude- him from
having a peremptory writ of mandamus in this behalf;
ard that he is not bound by law to answer the same, and
this he is ready to verify.

Wherefore, by reason of the insufficiency of the said
retumn in this behalf, he prays judgment, and that a per-
enptory writ of mandamus may issue in this behalf, #c.

20

30

JOHN W. TAYLOR,
AtVy for Relator.
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JOINDER IN DEMURRER.

New Jersey Supreme Court,

10 THE MAYOB AND COMMON COUN-
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CIL OF THE CITY OF NEWARK,

ads. On
Mandamus.
THE STATE, {fex rel
' Philander S. Piers on ,County Col-

lector of the County of Essex.)

And the said defendants say that the said return, and
the matters therein contained, in manner and .form as the
same are above stated and set forth, are sufficient in law
to bar and preclude the said relator from having the
said peremptory writ of mandamus, and the said defend-
ants are ready to verify and prove the same, when, where,
and in such manner as the Court here shall direct and
award; wherefore, inasmuch as the said relator has not
answered the said return, nor hitherto, in any manner,
denied the same, the said defendants pray judgment, and
that the said relator may be barred from having the said
peremptory writ of mandamus, &c.

HENRY YOUNG,
JitVy Jot Dejendants.

VI

JUDGMENT FOR THE DEFENDANTS,
MGAINST THE RELATOR, || the usual

form.



N J. Court of Errors and Appeals.

THE STATE, (ex rel. s\
Phil ander S. Pierson, County Col-j

ILECIVE &) ! ( On Error
Vs f to Supreme
1 Court.

THE MAYOR AND COMMON COUNA
OIL OF THE CITY OF NEWARK. /

Afterwards, that is to say, on the twenty-first day ot
January, in the year eighteen hundred and eighty-two,
before the Court of Errors and Appeals of the State of
New Jersey, conies the said Philander S. Pierson, County
Collector of the county of Essex, by John W. Taylor, his
attorney, and says, that in the record and proceedings
aforesaid, and also in the giving of judgment aforesaid,
there is manifest error in this, to wit, that by the record
aforesaid, it appears that the judgment aforesaid, in form
aforesaid, was given for the said defendants against the
said relator, whereas, by the law of the land, judgment
ought to have been given .for the said relator against
the said defendants.

And the said relator prays that the judgment aforesaid,
°r the errors aforesaid, and for other errors in the record
ol proceedings aforesaid, may be reversed, annulled,
r “r n°thing holden, and that the said relator may be

sored in all things which he has lost by occasion of the
Ju gment aforesaid, &c.

JOHN W. TAYLOR,
Att y for Relator and Plaintiffin Error.

Till.
*JO/JVDER IN ERROR in the usual form
3
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WRIT OF ERROR.

New Jer sey, SS ¢

The State of New Jersey, to the Justices of the .I'0
[h] s.] Supreme Court of the State of New Jersey,
Greeting:

Because in the record and proceedings, and also in the
giving of judgment in a plaint which was in our Supreme
Court before you, by our writ, between the State (The
Mayor and Common Council of the city of Newark,
prosecutors), and the Board of Chosen Freeholders of the
ocounty of Essex, as it is said, manifest error hath inter-
vened, to the great damage of the.said »The Board of
(hosen Freeholders of the county of Essex, as by its
conplaint we are informed ; we being willing that the
arar, if any there be, should in due manner be corrected,
and full and speedy justice done to -the parties aforesaid,
in this behalf, do command you, that, if judgment be
thereupon given, then, without delay, you distinctly and
openly send, under your seal, the record and proceedings
aforesaid, with all things touching the same, to our Cpurt
of Errorsand Appeals, on the sixteenth day of January
next, together with this writ, that the record and pro-
ceedings aforesaid, being inspected, we may further cause *
1° e done, what of right and according to law ought to
be done.

Witness, Theodore Btjnyon, Esquire, our Chancellor,

at Trenton, the twenty-eighth day of December, in the
jear eighteen hundred and eighty-one.

HENEY C. KELSEY, Clerk’
mbhn w. Taylo r, Attorney.
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IL

SCHEDULE ANNEXED TO WRIT.

New dJersey Supreme Court.

10 THE STATE,

20

(The Mayor and Common Council

of the City of Newark,
Prosecutors,) . .
On Certiorari
vs.

THE BOARD OF CHOSEN FREE-
HOLDERS OF THE COUNTY
OF ESSEX.

New dJersey¥ss:
The State of New Jersey, to the Board of Chosen
[l .s.] Freeholders of the County of Essex, Greeting:

We being willing, for certain reasons, to be certified of
a certain assessment of County taxes for Road Board
purposes, made by the said Board of Chosen Frecholders
of the said County of Essex, for the year eighteen lum-
dred and seventy-nine, and now in process of collection,
do-command you, that the assessment aforesaid, as fully
and entirely, with all things touching and concerning the
same, as it remains before you, to the Supreme Court of
Judicature, to be holden at Trenton on the first Tues-
day of June next, you do certify and send, together
with this our writ, that therein may be done what of
right and according to law ought to be done.

Witness, Mercer Beasley, Esquire, Chief Justice of
our said Supreme Court, at Trenton, this twenty-first
day of May, A.D. eighteen hundred and eighty.

BENJAMIN F. LEE, Clerk

40 Henry Young, Attorney.



ITL
STATE OF CASE.

New Jersey Supreme Court.

THE STATE,

(THE MAYOR AND CoMMON COUNCIL OF
THE CITY oF NEWARK,
B e, ) On  Certiorar,
vs,
THE BOARD OF CHOSEN FREE-
IOLDERS OF ESSEX COTNTY,

Defendants.

The f

ollowing is a statement of the facts in this cause,
and 1s agreed upon by the respective counsel as a return
[ certiorari granted herein :

to the writ of

Tn 1R77 41 n T
[n 1877 the B reeholders of Hssex count

y included in
the ey

eral county levy an item of $100,157 for interest
. PeX county bonds, issued in carrying out the gt
Hons of the Hesex Public Road Board. Of this amount
$99,259.62 were fiecessary to pay the interest on bonds
ich had beep b
‘mned for the purposes of said Road Board. No ques-
vas raised as to the propriety of this portion of said
'he remaining amount, being the sum of $65,807.88,

: ed the interest on the cost of constructing ave-

ues by said Road Board in Essex -county. Shortly

:i‘:"ﬁ'l' !. - o - 1 =
5 1¢ tax levy had been awresd upon by the said
itegholdars o 3!

MEls, 8

writ of certiorar; was applied for and

rante o the E . . ] .
i L to the Mayor and Common Council of the city
e 0 review so much of the said item of in-
account in gai(

20

efore then tssued to pay for land con- 3¢

general county levy, as represent- 40
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4

ed the amount necessary to pay the interest on said cost
of constructing avenues in Essex county for which ... -
ty bonds to a like amount had before then been issued;
the insistment on the part of, the city of Newark being
that said interest, under the said Road Board act and its
supplements, should have been raised by apportioning
the same in the ratio of one-half on the towns, cities, and
townships through which said ayenues were constructed,
and the remaining one-half on the county at large; that
the tax-payers of the city of Newark paid about 78 per
cent, of the county taxes, and by reason of said alleged
erroneous assessment the said tax-payers of the city of
Newark were called upon to pay large sums of noney
on account of the interest on said Road Board ocon-
struction account, which should have been raised from
the localities where the said avenues were laid.

By the decision of the Court of Errors and Appeals,
pronounced at the November term, 1878, it was deter-
mined that the interest on said cost of constructing said
avenues by said Road Board should have been appor-
tioned in the manner indicated, and that so much of said
assessment as represented said interest on said construc-
tion account was erroneously assessed.

Prior to the decision of this case, the Conptroller of
the city of Newark had paid to the county its proportion
of the moneys raised under the general tax levy of 187 ,
and also of the tax levy of 1878, (which last had been
assessed in the same manner as that of 1877, already par
ticularly referred to), under an agreement between the
parties that the county would repay to the city the
amount of disputed' taxes, if the same were declare to
have been illegally assessed. . A

Under this stipulation the county, on the loth day 0
April, 1879, repaid to the city of Newark the amount o
taxes so erroneously assessed and paid as aforesaid, be «
the sum of $47,754.24. This amount last referred to was
the exact amount of over-payment and excessive as.
ment by and against the city of Newark, after de uc *
she cost of the construction of avenues in the c y

Newark by said Board.



t

In 1879 the Board of Freeholders of Essex county as-
sessed the said sum of $17,754.24: in manner following:
The sum of $28,028.82 was assessed upon the particular
localities (outside of the city of Newark) where said
avenues were laid, and the balance, being the sum of
$19,725.42, which was necessary to be raised in that
year, was included in the tax list of 1879, in the gen-
eral county levy. Of this amount the city of Newark
will be called upon to pay, if the said assessment be valid,
the sum of $15,19L.87.

It is further agreed, that the statutes relating to the
Essex Public Road Board, and the state of the case,
wsed on the argument of said case in the Court of Errors
and appeals, (11 Vroom, 595), may, be referred to on the
argunent of this cause.

HENRY YOUNG-,

Attorney of Prosecutors.

JOHN W. TAYLOR,
Attorney of Defendants.

10

20



REASONS.

New dJersey Supreme Court.

10 THE STATE, \
(The Mayor and Common Council of 1
the City of Newark, I
Prosecutors,)(

20

40

> On Certiorari,
US. I
THE BOARD OF CHOSEN FREEA Reasons’
HOLDERS OF THE COUNTY \
OF ESSEX. 111-

The p;'osecu'tors present the following reasons %IT
setting aside the proceedings and assessment brought
before this Honorable Court, bj the writ of certiorari in
the above entitled cause :

First. Because the assessment of the sum of $19,-
725.42, (being a portion of the sum from which the
Court of Errors and Appeals, in the case of The State,
{the Mayor and Common Council of the City of Newark) Vs
The Board of Chosen Freeholders of the County offEJssex
decided November term, 1878, declared that the city of
*Newark should be entirely' exempt), in the manner in

which the same was made, was illegal.
Second. Because said sum of $19,725.42, snou1d have

been raised in the particular localities (outside of the city
of Newark), in which the /Various avenues constructe
by the Essex Public Road Board, were laid, and no par
tion thereof should have been included in the genera
city levy of 1879.

Third. Because the said assessment is in othei

spects, illegal and void.



Yi
JUDGMENT.

New Jersey Supreme Court. 1D

November Term, 1881.

THE MAYOR, &c., ot NEWARK,
Us.

THE BOARD OF CHOSEN FREE- On Certiorari.

HOLDERS OF THE COUNTY
OF ESSEX

The Court having heard the argument of counsel and *
inspected the proceedings removed by the writ in the
cause, and duly considered the. reasons filed ; It is or-
dered that said proceedings, &c., be reversed, set aside,
made void, and for nothing holden.'

Entered December 22d, 1881.
On motion of
HENRY YOUNG, Atty.



ASSIGNMENT OF ERRORS.

N. J. Court of Errors and Appeals.

f THE-BOARD OF CHOSEN FREE-

10

20

40

HOLDERS OF THE COUNTY
OF ESSEX,
Us.
THE MAYOR AND COMMON rt
COUNCIL OF THE CITY OF
NEWARK.

Afterwards, that is to say, on the twenty-eighth day
of December, in the year eighteen hundred and eighty-
one, before the Court of Exrors and Appeals of the State
of New dJersey, comes the said The Board of Chosen
Freeholders of the County of Essex, by John W. Tay-
lor, its attorney, and says, that in the record and pro
ceedings aforesaid, and in the giving of judgment afore-
said, there is manifest error in this, to wit, that, by t e
record aforesaid, it appears that the judgment aforesai ,
in form aforesaid, was given for the said defen a *
against the said plaintiff, whereas, by the law of the |an ,
judgment ought to have been given for the said pla
against the said defendants.

And the said plaintiff prays that the judgment a oie
said, for the errors aforesaid, and for other errors m
record and proceedings aforesaid, may be reverse , an
nulled, and for nothing holden, and that the sai p
tiff may be restored in all things which it has lost, y
casion of the judgment aforesaid, &c.

JOHN W. TAYLOR,
Att'yfor Pl'tJ in Prror.

YII.
JOINDER IN ERROR, in the usual form
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