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NEW JERSEY

loart af j|rrors anir .Appeals.

10
CYRUS BENEDICT, I
Plaintiff in Error. I
> In Reqlevin,
vs. /
PETER M. MELICK, \
Defend?t in Error. )
PHILIP W. CROSS,
Plaintiff's AWy,
20

CHARLES BORCHERLING,
Defendant's Atty.

STATEMENT OF CASE.

On the first day of April, 1877, one Grace Smith,
°f the City of Newark, entered into an agreement
with Peter M. Melick, of the same place, under their

ands and seals, whereby the said Grace Smith let 30
and rented unto Peter M. Melick certain premises,
particularly described in the agreement, and are

nown as No. 199 Plane Street, in said City, to be
used for the purpose of a coal yard for one year ;

agr?-ed to pay therefor the sum of

in quarterly installments, “ and the further

uni of one-half of the profits arising from the busi-
S au* occnpation of buying, selling and deliver-

sec °m Sa* Premises,” by the party of the
¢n part. It was expressly stipulated in said 49
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lease as follows: “ Which said profits are con
sidered and taken as part of the rental price of
said premises,” and were to be paid at the expi-
ration of the lease.

And it was further agreed, that the party of the
first part, the said Grace Smith, should “ furnisha
suitable and proper person to take charge of the
selling and delivering of coal from said premises
and keep accurate books of account for the party
of the second part, and to do whatsoever maybe
proper and necessary to be done in the carrying an
of said business.”

At the expiration of said lease, one quarter’s rert,
to wit, $187 50, remained unpaid, besides the further
sum of $1,112 50, one-lialf of the profits arising
from the carrying on said business.

The landlord distrained for the two sums above
mentioned, and appointed Cyrus Benedict, a con
stable, as agent for that purpose. The plaintiff
replevined the goods distrained. The defendant
avows the taking of the distress in the right of the
landlord for arrears of rent. The landlord had the
books examined by an accountant before the issuing
of the distress warrant. He handed his staterment
to the attorney upon which the distress warrant
was issued.

The accountants agree substantially as to e
amount, due from the books of accounts. A
charge of the Judge, page 71 of the printed recx” ;
also the testimony of Mr. Bestic, page and the

remarks of the Court upon the examination of Mr.

Foote. s
They only differ as to the amount of coal onnma

after the expiration-of the lease.

Upon the trial, the Court held that the dis
warrant was illegal,—if the jury believe * A
condition of accounts were such that t e
could not have readily ascertained the ainoun-

It held “ That whenever it appears ast e

of any case that the tenant cannot, with



ience, ascertain the amount of rent due the land-
lord has no right to distrain.”

The Court also said “ We have also been engaged
inthe trial of this cause for nearly three days, and
if an examination for three weeks, and a trial be-
fare a jury, for the length of time this case has
occupied! be necessary for the purpose of ascertain-
ing the amount of these profits, then this land-
lords warrant was illegal.”

The Court refused to charge upon the request of
defendant.

Ist. That if it is possible to determine .the
anmount of the rent from the books of account, then

the rent is sufficiently certain to justify the distress
warrant.

2nd. That if they believe that the landlord had
the books examined by a book-keeper, previous to
the expiration of the lease, and knew what rent
was due, then the distress warrant was legal and he
distrained for a certain sum.

The plaintiff, upon the trial, insists that the land-
lord cannot distrain because of the uncertainty of
the rent, upon the principle “ that no distress can

e taken for any services that are not put into cer-
tainty.” mM

he real question is not whether you can distrain
or an uncertain rent, for that is undisputed but

e question is, “ By the terms of the lease, have

e parties made the rent sufficiently certain to
ena e the landlord to distrain?”

First. It is admitted by this charge, that where
LV ?" rents a Property, and pays therefor the
i a P°ltaon the profits arising from carry-
exnrlaT 80n that Property, that the rent is
to rUot6  sudflciently certain to permit the landlord

aUWhl} °r % 0tttS But I _E f t '11]
o ou can distrain for profits—yet, if it
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appears in any case the tenant cannot, with con
venience, determine the amount of the rent due; if
he cannot readily ascertain the amount of redt,
then the landlord cannot distrain.

(a) In order to determine for what rent, and
under what circumstances, the landlord can dis-
train for rent, we must,recur to the common law

Before the second of W. & M. the landlord could
merely distrain the goods, without the power to
sell; then he was compelled to take his judgment,
and from the distress obtain the rent.

Therefore the rule was, that no distress can be
taken for any services that are not put into cer
tainty nor can be reduced to any -certainty; for
id certum est quod cerium redd/i potest—* that is
certain which is capable of being reduced to a cer
tainty.” And then immediately follows a maxim
which throws wonderful light on the whole subject:
oportet quod certa res deducatur in judicium—
“ a thing certain must be brought to judgment.”

Coke on Littleton, 96«, § 136.
Fry vs. Jones, 2 Rawle, 11.
Delmeter vs. Cox, 75 Pa., 200.
Wilkins vs. 'Tolin, 52 Gia., 208.
Rinehart vs. 01lwine, 5 W. & S., 157, Mo
Daniel vs. Graeie, 6 Q. B.j 145.
Smith vs. Tyler, 2 Hill, N: Y., 648.
*Stewart vs. Dougherty,9 Johnson, 108
Gilbert on rent, page 10.
10 Johnson, 91.

The certainty required by the common law?

such a certainty upon which a judgment cou
obtained, so that the amount thereof could be a

from the distress.
Coke on Littleton, 97a.

Second.—The uncertain .rents for w* c*,a” ap
loxrd could not distrain were tenancies in ra
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nmoign. The services which they were bound to ren-
der for these lands were not certainly defined.
They were, in general, to pray for the souls of the
donor, his ancestors and successors.

2B. C. Cone, 101.

“The lord may not distrain them not doing this ;
for upon the avowry, damages cannot be recovered
for that which neither hath certainty nor can be re-
duced to a certainty.

Coke on Littleton, § 136, note.

So tenants holding by military service, were con-
sidered so uncertain for which the lord could not
listra

It appears from an examination of Coke upon
Littleton, that the lord could distrain for any ser-
vice for which it was possible for him to obtain a
judgment.

Has the law changed ? Hot in the least. Has the
practice changed? Only in-this—that the landlord
can sell the distress without obtaining a judgment.
If the tenant replevins, the landlord avows, and
t us takes his judgment. If, perchance, he dis-
trains too much, nevertheless he takes his judgment
ar the amount actually found due upon the avowry,

ut is liable, in another action, for an excessive dis-
tress.

A est quod cerium reddi potest

t at is certain which is capable of being reduced
to a certainty.” . > "1
“auv”® (u°d (‘wia res deducatur in judicium—
shin Iri’ certa*n He brought to judgment,”
fm €3 1 e a Hearcbh-lfgfat through all the centuries

ft fHH the present time.

Is pose are iHe leading words in the maxim.
redno*161* T° EEDLCE5 n°t “ may be,” or is easily
cettaim ’ “,“IT 18 possible” to reduce it to a

cientrjl It 1s a certainty ; then it is of suffi-
cent certainty for a distress.
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Fourth.—The rule, Id certum cst, &c., is mt
confined to those cases, where to ascertain the
amount, nothing but a mere computation isnec
essary.

Daniel vs. Grade, 6 Q. B., 145.

In this case the counsel took the position that
the rule certum est, &c., applies where, to ascertain
the amount, nothing but a mere computation is
necessary! but not when a measurement mustfirst
be made of something which is to be taken. But
Lord Denman overruled him, and held the distress
good.

Fift h —W here, by the terms of a lease, the
lessor was. to receive as rent a share of the grain
raised, deliverable in the bushel. Held he might
distrain.

Reinhart vs. Olwine, 5.

Watts & Sergent, 157-163.
20

Sixt h .— In the case of Fry vs. Jones, 2 Rawle, 11,
the Judge holds in the following language: “We
hold the principle to be that a distress is insepara-
bly incident to every service that may be reduced
to a certainty.” “ If that should be the rule, we
are at loss to conceive in what inconvenience ar
difficulty consists.” “ If the tenant keeps accoun
of the toll, which it is his duty to do, the rent nmy
be reduced to the utmost certainty.” Nor canwe

30 perceive the danger which may arise to the tenan
for his rights are abundantly protected. -By aD
offer to comply with his contract, with which iew
best acquainted, he can defeat the landlor .
for an excessive distress the law, as in other case
has provided an ample remedy. Ihe avowry
well enough, neither can the jury have any.
culty in estimating the damages. It is to 6 *
terest of landlords and tenants that the rig

b

the former should be protected. 0]
40 Experience, which is the best test, sa is
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that an interference with the remedies of the com-
non law, causes mischief rather than good.

Fry vs. Jones, 2 Rawle, 1.1

So in the case at bar, they were by the terms of
the lease, “ to keep accurate books of account,” so
the rent (in the language of the above case) .may be
reduced to the utmost certainty. I fail to see any
difference in principle; where a person takes one-
third of the toll which passes through a grist mill,
ar one-half of the profit of coals which passes over
a pair of scales. In one case, if accurate books of
account are kept, accounts which may be verified,
the person bringing the grain to the mill should be
debited to the grinding and credited to the amount
of toll. The cash receipts would be the receipts by
toll, and the one-third of the toll would be the
rent. It is no more difficult for a book-keeper, who
keeps accurate books of account, to take the profits
of a concern like the case at bar, than it would be
to take the third part of the tolls of a grist mill,

ut suppose it should take a higher order of book-

eeping in the one case than it did in the other,

oes that alter the principle. Would you have one
rue °f “aw to apply to an unscientific man and
7aot er and different rule to a scientific man | It
1s not the ease with which a thing may be done
A n*.JS tbe test, “or what is easy to one man may
out t0 another, and rice versa. But the
w i bave the Parties pointed out the way by

*'11: lle rent may be ascertaingd— then the rent is

landlifrv£? 'M * I the CaSe of Gfracie, the
mnp ull * measure the coal taken out of the

been\ . required 110 ordinary skill; it might have
thef n < ? t suidace; it might have been

a COne- required something far
gneater than a mere calculation.

Eight
K The uncertain rent for which a land-
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lord could not distrain were such which the parties,
by their agreement, pointed out no possible way by
which it could be reduced to a certainty; for in-
stance,. in W ells vs. Hornish, 3 Penn., 30, the de-
fendant proved that Arthur Carr had become the
purchaser of the property and premises out of
which the rent was claimed at a sale made of the
same, by the Sheriff of Westmoreland County, and
that a deed of conveyance was duly made by Carr,
without more being shown or proved on the part of
defendant, he then called J. Y. B. and proposed to
ask him what would be a reasonable rent for the
property in 1825 and 1826, from his knowledge of
the property. Held no certain rent was reserved
See also Yalentine vs. Jackson, 9 Wend.,

802.

I have been unable to find, after diligent search,
a single case in the books, where the rent was defi-
nitely pointed out and ascertainable,”where a judg-
ment could be obtained for" it, in which the rent
was not distrainable. Even the tenancies in Frank-,
almoign, where the hind of religious services were
pointed our, such as signing, etc., the lord cou

distrain.
Coke on Littleton, § 136, etc.

In the case at bar the rent and amount was speci
fied as plainly as English language can express i-
A judgment can be obtained for it; thatis yf a
ask for in our avowry. Books of account were ep
and we Tecnow what the 'profits were. j R a,
distrained for too much the law gives t e Pa

tiff ample remedy, as stated in 2 Rawle,

Ninth. The rule laid down by-the Court was,
if the tenant cannot with convenience e el
the rent, the distress warrant is illegal.

The rule also laid down was, that tho 0
landlord had the books of account exaimin

knew what the rent was, yet the distress
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was illegal if the tenant could not with con-
venience determine the amount due.

According to this charge, and the rule laid down
therein, even if the landlord and tenant both had
the books examined and knew the amount due,
yet if the tenant could not with convenience de-
termine the rent, the distress would be illegal.

This proposition is directly opposed to all the
decisions of the Courts upon this subject-; it is op-
posed to the case of Daniel vs. Grade, 6 Q. B., 145.

In that case the landlord had to go down in a
ooal mine, and had to measure the surface, to deter-
mine the amount of coal that had been previously
taken out. It required experts to do it. It re-
quired more than ordinary skill. It could not be
dore readily; it could not be done with conveni-
encee. It might have taken longer than ¢ three
weeks and three days.” It required a higher order
°f gkill than book-keeping. In that case, if the
parties had kept books of account, there would
have been no need of going into the mine and
making a measurement. The surface of coal mines
are generally so irregular that absolute exactness,
mmeasurement, is impossible.

kee how unjust this proposition is. In the case
«dbar the landlord had had the books examined ;

ebook-keepers agree as to the state of the books,

onnor, Bestic and Foote, agree as to the state

? t e account. We reach out our hands to the

,Dry ora verdict. The Court brings down its gavel

says stop, the tenant could not with con-

emence determine the amount due, therefore your
diisres.is illegal !

"A A

am our mBonor please, we did determine the

waek a'le * **% * reP ”’ itujjj you had hard
pm° °*¢ 2 ou (0lild not do it readily ; you
C"1d not do it with convenience,

oppose A agrees to pay B $12 per month for a

&) ’a J e “ginning of each month, for a year ;
e Pays $1 at one time, fifty cents at
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another, a turkey of the value of $1 75, a bushd
of potatoes at another, can it be possible that the
tenant can avoid a distress by saying, Oh, well I
owe you rent, it is true, but I am a poor book
keeper, I didn’t put down these things, I can’tread
ily determine how much is due. It would be very
inconvenient for me to do so—the fact of it isI can
neither read or write ; this is the way I kept the ac
accout: every time I let you have an article I cat a
notch, on this stick— the long mark represents the
dollar payment, the, one-half as long fifty cents, and
there are two close together— an accident happened
to this stick— that one mark seems to be broken, and
I can’t tell exactly whether it is a three-quarter
mark, a half mark, or in fact a whole-mark. leant
readily determine how much is due ; it isn’t cove-
nient for me to do so ; in fact it is better for me not
,to—for the Court says, if I can’t readily deternine
how much is due, you cannot distrain.

Such an argument is a premium upon ignorance
and negligence.

But the statute conclusively decides this nmatter.
§ 17 of the distress act declares “ That it shall an
may be lawful to and for any person oi persors
having any rent in arrear and due, upon a(ease
for a term * * * of year or years, to distrain o
such arrear, &c., provided that such distress ma
be made within six calendar months, ¢, *
Here is an unqualified right given to distrain
rent in arrear-. fin

But the Court below said though there is re
arrear yet you cannot distrain unless t e *
could readily ascertain the amount due.
ute says, unqualifiedly, you can restrain or
arrear. Which is right, the statute or the A

I think that § 27 of the Replevin ¢ ~g
portant bearing, and throws s0™e 1gT J”*ns of
subject (if anything else is needed).* my
replevin for distress it provides a .

mw ilfe whether the plaintiff, or



13

whether each party shall pay his own costs. Why
does the statute single out actions in replevin for
distress for rent, and make that an exception ? Is
it not for the reason that there might cases arise in
which the rent was not readily ascertainable, and
that there was an honest difference between the
parties as to the amount due, or whether there was
any due at all, and therefore the jury could deal
with the matter of costs asjuight be just between
the parties? I can think of no other reason. If
this is the correct reason, or one of the reasons,
then it is a perfect answer to the position of the
Courts below. If it is not one of the reasons, then
the section of course has no bearing upon the sub-
ject.

The question involved in this case has been once
decided by this Court.

The Court has already decided in this case that
“Toentitle a landlord to distrain for non-payment
of noney it must be due under a demise, and for a
rert fixed and certain, or capable of being reduced
to a certainty by either party.'ll

2 One-half the profits of a coal yard reserved
as rent may be distrained for if the amount appear
mthe books of account kept by agreement of the
parties.

The evidence shows that the amount does appear
horn the books of account; it showis that it was
capable of ascertainment; that it was ascertained
ythe landlord before the distress was issued.

Yet the Court refused to charge the jury “ That
1 it is possible to determine the amount of rent
ram the books of account then the rent is suffi-
ctently certain to justify the distress warrant.”

e Court refused to charge the jury “ That if

exa “e*eve *at “e landlord had the books
xainmed by a book-keeper, previous to the expi-

th10n b “ease’ and ;new what rent was due,
| ® Stress warrant was legal, and he dis-
ced for acertain amount.”
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I respectfully submit that this refusal so to
charge is in contradiction to all the decisions axd
principles of the law upon this subject, and is con-
trary to the principle laid down in the June Term
of this Court.

According to the common law the landlord hada
right to distrain the goods and keep them as a
pledge till he could obtain a judgment, and after
judgment he would take out the amount recovered

Therefore the'common law held that you camot
distrain for rent that is not certain. It also hdd
that that is certain which is capable of being re-
duced to a certainty. In other words, if the ret
was sufficiently certain so that you could recovera
judgment, a distress was proper. For that reason
a distress for rent under Frankalmoign tenancies
would not lie, for there were no known value of
prayers, and no judgment could be obtained far
their non-performance.

The question was not whether you could readily,
and with convenience and ease, obtain a judgment,
but whether it was capable of being obtained.

Tenth.—The tenant was not liable for any loss
to the business.
(a) The landlord was only entitled to rent upon

the amount of coal actually sold and deliveie ,
(see lease.) The coal was the tenant’s. The coa*

that remained, after the lease expired, the lan ar
pad no interest in.

(5) All the rent the landlord is entitled tois t e
amount of the profits from selling coal, whic sa
appeared on the books.

(¢) If coal went out of the yard that did not ap-
pear on the books then it was wrongu y
propriated by some one.

(d) 1If it was wrongfully appropriated by any

one it was the loss of the tenant. Suppose A
the tenants horses was stolen, could it eP
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thet- the landlord would be responsible for it?
They were not partners ; the landlord was not re-
sponsible for any loss to the business ; it was so
specified in the lease.

© Therefore the Court erred in charging the
jury “That the item of 1,021 tons of coal might
be taken into consideration in ascertaining the
anount of the profits.” And also in charging
“That in ascertaining the amount of profits the
quantity of coal lost during the year was to be
taken into consideration.”

There was no coal lost, for it aqopears from the
state of the case that in the declaration An the
fist case the plaintiff adpiitted and charged that the
defendant took and carried away coals, &c., of
the value of $3,000.

The declaration in this case only enumerates a
,potion of the coal which was distrained, and
c arges the value.to be $1,400. And the constable
swears that there was a great deal more coal there
than he distrained upon.

Yet the plaintiff’s attorney permits Mike Hart to
swear that there was only some 500 tons, and. that
g*ighed it, which was about half the amount
fi la haS c*arSe(d by plaintiff to be there, in his
1s eclaration which was drawn directly after the

was said to have been weighed by Hart.

th B .°f the truest importance to this landlord

tms distress warrant should be held legal,
the tenant is a bankrupt.

YU of which is respectfully submitted,

PHILIP W. CROSS,

. Plaintiff's AWy.
Newark, N. j| Jyov 20, 1882.
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The Court refused to charge “ That if it is pos-
sible to determine the amount of the rent fromthe
books of account, then the rent is sufficiently ce
tain to justify the distress warrant.”

It refused to cliarge “ That if the jury bdieve
that the landlord had the books examined by a
book-keeper previous to the expiration of the leasg
and knew what rent was due, then the distress wae
rant was legal and he distrained for a cetain
amount.”

Nothing is more common in America than to
make the rent a-certain portion of the ammml
produce of the farm, as for instance: one-half the
grain to be delivered in the bushel, and onehalf
the hay and straw, &c., and it has always been hdd
that these are good reservations of rent in kind

Smith’s Landlord & Tenant, 129,
Stewart vs! Dougherty, 9 Johnson, 108

Fry vs, Jones, 2 Rawle, 11.
Rinehart vs. 01wine, 5 W. &S, 1

Now suppose A should rent to B his faim
annual rent of one-half of the bushels of w ea*
oats, barley and rye, to be paid on the first o
uary— the letting being from April to Apri.
the first of January the grain remains in the  _
unthreshed. Can it be possible that a
could legally charge the jury ¢ Gentlemen o
jury if you believe from the appearance o
barn, taking into consideration that tie sr
mained unthreshed, that the landlor go
readily have ascertained the number o
raised, then the distress warrant is i fidl)
cause the right of the tenant to relieve

A
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the distress of his goods by a tender, is a right as
high as the right of the landlord to collect his rent
by a landlord’s warrant.”

It is the duty of a debtor to tender the amount of
debt when due. It is the duty7of the tenant to know
the amount of rent; if he has to compute it, it is
his duly to have it computed when due. Can it be
possible that the tenant can take advantage of his
own neglect? Can he, by his negligence, defeat the
statutory right of distress? Can he say, I will be
negligent, because if I am negligent I will deprive
ny landlord of a statutory right? Can he say, oh
ves, I know it is possible to determine the amount
of profits from the books ; but if I don’t do it the
Cowrt will say I can’t readily do it, it is not con-
venient and the landlord can’t distrain.

The case of Daniel vs. Gracie is directly opposed
to this theory? If the principle laid down in this
case had been adopted in that, the Court would
undoubtedly have called a jury view, and would
have reasoned in his charge somewhat in 'this
nmanner—

’IthI only a certain class of cases where a
ord can resort to a distress warrant for the col-
ccfion of rent, and these cases are divided into two
casses. hirst, where the rent is reserved in money
mamount of which can be determined by actual
Gicu ahon, by substracting from the amount of
“nt reseivtd the amount of payments made. Sec-
cr *& where rent reserved is in one sense un-
dodhiUn t1 a w hereit doesn’t consist in so many
«is and cents, but where it consists in a variable

some method of ascer-

, acr ot*er “lan by more division and sub-
anv 10n wiroreverit appears, as the result of
cainy € -tllat the amount of rent tffl is to be paid
tained convenience an(i readiness be ascer-
Tat fin® i at *Ie tenant may make a tender of the
t0a land/ landlord has no right to resort
the rent S waiTant the purpose of collecting
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“ The first question in the cause, then, is whether
going into this mine the jury can perceive, by their
inspection and examination, that the tenant/ could
have readily ascertained the amount of this rent
when that distress warrant was executed, and could
have tendered the amount; for only in that evert
was the landlord entitled to resort to the landlord !
warrant for the purpose of the collection of the
rent.”

But how different is the language of Lord Den«
man in this case, he says: “ In the present instance,
however, the rent is reserved in money and th®
amount is, according to the criterion of Lord Coke, j
capable of being ascertained? “ Certain reotli pM
test.” Capable is the word used. What doesi|
mean ? Webster answers Endued with power!
competent to the object.” Endued with powtf. 1
is diametrically opposed to the idea of readiness a «
convenience. Capable! It is the strongest wor j
the language. It implies the summoning up 0
one’s powers, and concentrating them upon an
complishing a particular object. The doctrine j®
down by the Court below is as far remove inl
principles of the common law, enforced >y a 1
line of decisions, as power is removed _
nience; as capability is removed from rea ,d
as an honest intention to collect a bonafi I
edness is removed from the shilly shally * j
of a dishonest tenant. . *J/>naaej

The certainty required by the law is 1
by the capability of obtaining jn gmen.

“ And upon the avowry, damages
covered for that which neither hath certa A

can be reduced to a certainty.
Co. Lit., 96a.

“ It seems, therefore, there was en
ything that could be recovered by a

reed by a distress.”



Holbrooks’ Steam Printery, 11 Mechanic St., Newark, N. J.

Court of Frrors and Appeals.

CYRUS BENEDICT,

Plaintiff in Error,

US.

PETER M. MELICK,

Defendant in Error

POINTS FOR DEFENDANT IN ERROR.

I.

m Nothing appearing on the record that there has been any ob-
mjJtionsnade below to the pleadings in this cause, the first error
msigned by the plaintiff in error as to the insufficiency of the
mplaration in this cause and the matter therein contained must
Bstricken out, inasmuch as this court will not take notice of
feny matter not established by the record.

Boswell vs. Green, 1 Dutch., 391.

Williams vs. Sheppard, 1 Gr., 76.

Field vs. Gibbs, Pet. 0. C., 155.
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I1.

No distress can be taken for any rent or service that are rot
put into certainty nor can be reduced to any certainty, for id
certum est quod certum reddiprotest.

Co. Litt., 96 a * 142 a.

Parke vs. Harris, 1 Salk, 262.
Melick vs. Benedict, 14 Yroom, 425.
Valentine vs. Jackson, 9 Wind., 302.
Smith vs. Oulson, 10 Johns, 91.

But the ascertainment of the amount due must be in cxdition
to be readily ascertained.
Melick vs. Benedict, ib.

I1I.

The trial before the jury in this case disclosed the fact, thet
the amount of profits could not be readily ascertained.
See Foote’s evidence, page 35, lines 14-15.

Two expert’s investigations differ to amount of $200.

IV.

The whole charge of the Court must be taken together an’
construed with reference to the subject matter of controversy a
the claims of the parties before the Court, and if when a
altogether, the case be correctly given, the judgment will n(j *
reversed because a single instruction taken by itsel, wou
too broad in its terms.

Smith v. Car, 16 Conn., 450.
Childress v. Ford, 10 Smeder and Marshall, 25.
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And unless the erroneous charge complained of prejudices the
rights of the plaintiffin error, the judgment against him will not
be reserved. ’3 4

Graham v. Whitely, 2 Dutch, 254.

Kutzmeyer v. Ennis, 3 Dutch, 371.

Leport y. Todd, 3 Yroom, 125.

I).L. & W.R R. Co., v. Dailey, 8 ib., 526-528.

Nor is it error where the charge of the Court amounts to an
expression of opinion upon the weight of the evidence.
Castner v. Sliker, 4 Vr., 96, 507.
Brush v. Carter, 3 Vr., 554.

And it is improper to ask the Court to charge in a specific
way, especially if it be not purely a question of law.
Beilin v. Phillips, 4 Dutch, 125.

And it must be made clearly to appear that the charge re-
quested was warranted by the evidence and necessarily involved
in the verdict.

Davidson v. Schooley, 5 Hal., 145.

When justice has been done by a verdict, although there has
been a misdirection hy the judge, a ... ;¢ . »... will not be
granted.

Snyder v. Finley, Coxe, 78.

Den, Steelman v. Steelman, 1 Harr., 66.

Joslin v. N. J. Car Spring Co., 7 Vr., 141.

Princeton Turnpike Co. v. Gulich, 1 Harr, 161.

Wykoff v. Runyon, 4 Vr., 107.

Mechanics Insurance Co. ads. Nichols, 1 Harr, 410-413.
Den v. Wintermute, 1 Gr., 177.

. V.
m I
wan« meri*s  *Mis case consist in the validity of the distress
Th 6r landl®°rd claimed the goods,
and thA 6 error therefore, under the authorities cited,

ence in this cause, submits that it is clearly shown—e
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1. That the amount of rent alleged to be due at the tine of
the issuing of the distress warrant, was not ascertained
with any certainty, and that the sum could not be readily
ascertained with such certainty as to warrant distressj

and

2. That the court below in its charge to tbe jury, propady
and impartially charged the jury as to the law goveming
this case, and that the question of fact was the property of
the jury for their determination,, and properly and exgi-
citly left to them for their consideration.

That, the rent, if any was due, could not be readily ascer
tained is apparent from the fact that the referee, by his repor,
reports that the landlord was overpaid $94.12, and the exP _

who examined the books* after careful examination, diffe

amount of $200, , it nr
Hence the défendent in error further submits that the

error should be dismissed.

CHARLES BORCHERLING,

Counselfor Defendant in Error®



PETER M MELICK, a

W, I
In Replevin.
CYRUS BENEDICT, i

Deft. J

BILL OF EXCEPTIONS.

PhilipW. Cross, Defendant’s Attorney.
(harles Borcherlmg, Esq., Plaintiff’s Attorney.

18% 1$'remembered, that on the fifth day of January, A. D.

jat a Circuit holden at Newark, in and for the County of
fc* ebre Honor David A. Depile, Esq.-, one of the Jus-
Jef8° AuPreme Court of Judicature, of the State of New
stated an* UM e sa® Court, the issue joined in thé above
mto,&e.Me’ween the said parties (pro He the pleading's) came
tiereu6 A A &“U” “or Mat PnrP°se diily empannelled, and
tied ta'd" A 6attomey  f|t® sa® Cyrus Benedict being enti-
tweena®en caus® offered in evidence the case made be-
njx  rac® “mtth, landlord, and Peter M. Meliek, tenant /pro

lajme '
wasv.lame lclllateevcll dtglecgfteenth day of May, A. D. 1877, which

10



He called as a witness Cyrus Benedict, who testified &
follows:
Cyrus Benedict, defendant, sworn in his own behalf.

DIRECT EXAMINATION.
By Defendants Counsel:

Q What is your occupation ?
A. I am a Constable.
Q. Do you know Peter M. Melick ?
A. Yes, sir.
10 @ Were you in April, 1877, acquainted with Peter M
Melick ?
A. Yes, sir.
Q Do you know where he did business ?
A. Yes, sir.
Q Where ?
A. On the comer of Plane and Plum, I thinkit is, on ae
side. It is a street runs up to the Hedenberg Works.
Q Did you receive a distress warrant from Grace Sm
18787
20 A I did
Q (By the Court.) Where is it ?
A. T couldn’t tell you where it is.
Q Have you looked for it ? *j
A. Well, yes, I have looked, and I havent succee e
ing it.
Q When did you get it ?
A, 1 couldn’t tell the date. |
Q You certainly could tell somewhere about the im
A. T think it was in the spring.
oa Q Of what year ?
A. 1878.
Q What time in the spring ? , .j amnt
A. T think it couldn’t have been far from April;
positive.
Q Before or after the first of April ?
A. 1 should think it wasn’t far from the firsto P
Q Was it before or after the first of April ?

A. 1 think it was after.
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Q (By Defendant’s counsel.) Was it on the third day of
Apil?

A T couldn't say positively. I think it was not far from the
fis, asnear as I can recollect.

Q Promwhom did you get it ?

A M. Cross or Mr. Smith; it came to me through Mr. Cross.

Q Do youremember the amount for which you distrained?

A Ny sir; I do not remember the amount.

Q When did you last see that paper ?

A Thelast I saw of it was a few minutes subsequent to my 10
receiving it.

QM here was it then ?

A Tt was then in my papers. [ have changed them two or
three times since that time. It may.possibly be with them; but
I have looked, and didn’t find it.

Q Have I requested you to look for it?
A Yes, sir.

Q And at the other term of Court you looked for it and ex-
pedted to be called as a witness ?

A Yes, sir, and couldn’t find it. 20
. (B}(P Plaintiffs Counsel.) When was the last term you
kof? J

* The September term.
gi( ) ?Defendants Counsel.) You have not succeeded in

o wt! St’.~ Possi% may be somewhere in my papers.
Aljjp 2~ oU uxber that distress warrant?
Mdidk 19ra’e* on a Porfion of the coal in the yard of Mr.

Q Whereabouts was the coal ? gQ

but f'J j aSrUnning along on this (Hackett) street, in the yard
o uiingonHackett street,
A 6ie Bad it been removed from ?
+ rom the opposite side of the Canal.

"err nlm% jedee?
o. 8\}'1 moving; I saw them moving.

ATh 6° ers®e bhe Canal from what?
Gagy «m e, ot THafgEmerlTAgegn on opposite side oi the



Q Were those the premises which Melick occupied duing
the year 1877 ?

A, Yes, sir. >« A ¥ ;? *-

Q Do you know the number of that place on Acadery strest
which Mr. Melick occupied ?

A. T do not. It is on the northeast corner of Acadeny ad
Plane, where the yard was.

Q Well, then, what did you do after that?

A. I made the distraint on the warrant, and placed a manin
charge of a portion of the coal. But before I made atam
tice—I think I did not make out a notice—it was replevined—a
writ of replevin served on me, and the man taken away.

10 Q (By the Court.) How soon was the replevin servedfn you
after you served the distress warrant ?

A. 1 think it was within two or three hours; to the bestd
my knowledge and belief now it was soon after.

Q. (Paper shown to the witness.) Is that the writ of replevin

A. Yes, sir.

Q. (By the Plaintiffs Counsel.) Is that the one that was e
20 with you?

A. I handed it to Mr. Cross; I presume it is.

Q That is the same one, is it ?

A. 1 think it is. }
Q (By the Defendant’s Counsel.) That is a copy, isn 1°

A. Well, I haven’t looked at the back of it.

Paper dated April 6, 1878, and indorsed as having ben
served the same day, offered in evidence.

Q (By the Court.) Under that writ, was the property tha
you took by distress warrant taken by the officer .

30 A Yes, sir.
Q All of it?
A. All I had distrained for, yes, sir. JiE
Q And you distrained on nothing except
» covered by the writ of replevin ?
A. No, Sir. _ i~ whether
Q. Just look at the description in the wn a
that is the property that you had distrained.
A. (After examining paper.) Yes, sir.
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Q By Defendant’s Counsel.) W'as it the same day when you
distramred that the goods were replevined ?

A Yes sir.

Q Was it within a few hours ?

A Yes sir.

QDo you remember when the writ was handed you ?

Witness—At what hour, do you mean ?

Deferdart’s Counsel—No; when the distress warrant was
hadkdyou by me.

ANy ar, I do not.

Brthe Cort—Can you tell how many days, it was, if any,
bddtre you served it? '

Alcouldnot. I was under the impression it was the same
% arthe day after, but I am not positive.

@Q Do you mean the day before? *

*Yes sir. It might have been the afternoon of the day be-

°rg, arit might have been that morning.
kgg)(w recollection is that it was the same day or the day

¥ Yes sir; I think so.

*Have you no entry on your books, charge for services, or
nmorandum that will enable you to fix the date when the dis-
eswanant was given you ?
g 3V bhave no memorandum of it.

nloJ eendants Counsel—Then the Sheriff came and re-
™edthe goods?
A Yes srr.

Y Yes "°USePPe<* ouband the Sheriff took possession ?

CROSS-EXAMINATION.
 Plaintiffs Counsel:

positively? 2°U remem”el' anything about this transaction,

Plantiff ma” n8 the distraint? g
A Yes + °UJ™"hout the whole transaction.
Q Yonrr’ lememher making the distraint.
Ymsayvon e’ el cerbainly, then, that you got the warrant.
A Yes 1fr'mMr-Cr°&?

10

20

80
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20

30

Q. Did you get it before the first of April or not?

A. T am very sure I didn’t have it before the first of Al

Q. You said a while ago it was about the first week in Apil.
Can you say that ?

A. T can, because this writ was served in April.

Q Will you say that that writ was served on you the vay
same day that you got the warrant ?

A. No, sir; I say the day I made the distraint.

Q What day did you get the warrant ?

A. T couldn’t positively say whether I got it that day ar the
day before.

Q Will you say you got it the day before the writ ves
served ?

A. No, sir.

Q. Will you say positively you got it on or after the fit o
April ?

A. Yes, sir; because I knowI didn’t have the writ any anmourt
of time.

Q Why did you say it was some time in the spring, hut you
couldn’t remember when it was? What did you mean by thet.

A. T can’t just remember what I said.

Q How came you now to say positively it was after the 15
of April?

A. Why, the return of this writ; from the fact of the wi
being returned served on that day. That tells me what tine
was. Im

Q What did you mean when you said first that it wasIi*
spring of the year ; it wasn’t cold weather; and thatit was
time about the first of April ? me i

A. T couldn’t tell positively, only as 1 looked back toj*
the time of the year, to judge what the weather was
seen no papers since.

Q. When did you last look for this warrant ?

A. At the last September term.

Q. Did you look among your papers ?

A. Yes, sir. 9
Q. I understood you to say that it might be t ere A

A. T saynow that it might possibly be there. </
scattered round a arood deal.
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I QYoudidn't make a diligent search ?
1 Adsgood as I could under the circumstances.
: Q What were the circumstances that prevented you making
athorough search ?
; ASometines I lay papers away in different parts of the
loe Ihavea desk now where I keep my papers; I did not
thn I didn't search the house all over.
I QWhy didn’t you, if you knew you had your papers in dif-
faatparts of the house ?
| ATlooked wherever I thought I had any. 10
Q Yousay it may he there ?
A Tt might possibly be there.
QNow; you made this distress, and put a man in charge.
Thetis correct ?
A Yes st
; QThese goods were replevined awav from you before you
grenotioe ?
s I thought I had not made a notice—that I didn’t
T had time to make a notice,
Q Didyou serve a notice ? . 20
Tdont think that T did. I might have done it.
Q Hae you any recollection about what you had been doing
ito that distress warrant when you got it ?
' frememDerthat I made the distraint; thatI put Thaddeus
| mcharge, and went away about my other business; and

wewes areplevin, to the best of my recollection, a very short
toe afterwards. \Y .

)

5ld y°u give any notice after that ?
1 Ny s '

I A a*17aVe a™er toat replevin ? 30
L (X course not.

testify that this was the paper that was handed to
A Wh6 and You Handed it to Mr. Cross?

lokat th 110°kedla1i<‘lclhis pﬁper 1 looked at this sjde; 1 didn,
. e retom. ow there was a writ served on me, an
i bardediit to Mr. Crross. . - L=
ol Htoified that this was the paper that you handed

Qlw | jjij said that I-----
Utto™Ptmg) Didn’t you say so ?



A. T don’t know whether I said I did, or I thoughtI did
Defendant called Peter M. Melick, who testified as follows:
DIBECT EXAMINATION.

By Defendant’s Counsel:
Q Do you remember this distress warrant being savedm
you?
A Ido.
Q. When was it ?
A. Tt was the first week in April.
10  Q Where is that distress warrant ?
A. T don’t know anything about it.
Q Have you got a copy of it.?
A. No, sir; I haven't got no copy of it. ,,

Q Did you ever see a copy of it ?
A. Nothing more than what Mr. Benedict had

By the Court:

Q. Under this distress warrant what property was taken.

A. There was about 551| tons of coal in the yard.

Q. It was not, at the time of the distress, I unders an ,
20 the premises of Mrs. Grace Smith ?

A. No, sir.

Q Had it once been there ?

A. Tt had been there; yes, sir.

Q. When had it been removed ?

A. Removed it from the 20th of March to the 2

Q. What was it worth ?

A. T couldn’t tell exactly.

Q As near as you can tell ?

Witness—The wholesale price ?
3 0 The Court—The market value to sell?

A. About $5 a ton, I think.

CROSS EXAMINATION.
By Plaintiff's CounselLL

Q. Did I understand you right, that you saw a paper
Benedict’s possession ?



A Yes s

Q Did you read it ?

A Heread it to me.

Q It was a distress warrant ?

A Yes sir.

Q And that was the first week in April ?

A In April

Q Youreplevined ?

ATldd

Q Why?

A Because----- *

The Cout, (interrupting)—That is unimportant. I suppose
thtwes because you did not think you owed any rent ?

A Yes gir.

Q Was this coal that was distrained your property ?

A Yes, s

% the Churt:

Q Yousay you saw this distress warrant in the hands of Mr.
Berediat?

A Yes sir.

Q And you heard him read it ?

A Yes s

Q Did you see whose name was signed to it ?

*I dont think I did; I knew what it was.

Q Youknewit was a distress warrant from whom
A Ms Grace Smith.

Q Do youremember what the warrant stated with regard to
snsfor which the distress was to be made ?
* twas for the last quarter’s rent and profits.

W Prdits for the whole year ? BO
A Yes gir.

20

hilip A Cross, sworn on behalf of defendant, testifies:

SmitWau distress warrant at the request of Mrs. Grace
I vz -u.6 "¢en("ank It was signed and sealed by her. If

I btonth 688 ~ me* ~ empowered Cyrus Benedict to dis-
gz "d8and chattels of Peter M. Melick, upon the prem-

I npd”° «~ Academy street and Plane, the premises she oecu-
«im B g the year 1877 as a coal-yard.
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By the Court:

Q For what?

A. For rent; for the sum of $187 rent, and 50 cenis, beirg
gne-quarters rent due the last quarter of the year, and sy
1,200.

The Court—Be sure about the figures.

Witness—The only way I can be certain is to refreshny
memory by a pleal drew at the time, and it says for the sumd
$1,300, being the balance of rent due said Grace Smith mtte
1°A April, 1878. 1 am not certain whether it spedfied the
$187.50, one-quarter’s rent, the last quarter’s rent, and then
$1,112.50, the profits. That is to say, I don't remenber row
distinctly whether these two items were specified separately, a
whether we mentioned the sum of $1,300, including bath 1
am not positive as to that.

Q. The profits were $1,112.50 ?

A. Yes, sir; and I can state the date of this distress waman-
I am positive it was after the first day of April, 1878 Asto
the exact date, of course, I cannot swear, excepting as ny nem
ory is refreshed from this plea, which I drew at the time, ad
which I knew was correct; and it says that “onthe 3d dayd
April, 1878, the said Grace Smith issued under her hand ad
seal a distress warrant, directed to defendant, one of the Gn
stables in the County of Essex, in said State.”

Plaintiff's counsel objects to reading of paper.

Witness—This paper was issued on the 3d day of April, 188
Mr. Benedict swears that—

Objected to. Objection sustained.

Q. You delivered it to Mr. Benedict?

A- T delivered it to Mr. Benedict, and I must, fromthere ~
of this writ, have delivered it to him between the 3d &
April, 1878, and the 6th day of April, 1878. Of course, *
not positive whether it was on the 3d, the 4th, theg ,°
6th. It is either one of those days, and it makesno i

which.



CROSS-EXAMINATION.
By Plaintifs Counsel

e
T > way it is ?
Q. It don’t make any difference what way
! i i 18
i by what is contained in th:
Q- You refresh vour memory y. ;
; ho time: 1 ain ?
Plea, drawn at the time; that is cert i
A Yes, sir.  What time do you me 2 ; Lo
Q That is the language you used.. 03:1 el
I anticipation of a writ of replixrm lan e e
ing of this plea
(rawing of a plea, that you drew i fi e
“mmenced, as soon as you drew the
A No, sir.

i 18
i > time. How
Q You testified that you drew this at the
k. he time that the
A Tmeant to say that it was at or a,b;)ll'lt flea 5
Stress warrant was issued. Of course t 1: paq L s
Upon the very day that the distress warr atr}ll ev;q;ts R
2ean to say that when T drew that plea
y 24 "7 , : 90
k. ime you issued 9
Q. You don’t say that this was done about T;g:& 7 i)ts g
the distregg Warrant, and therefore you tes

il?
P "8 This writ wag attested on the 6th of Apri
A Yes, gir,

i i the 13th
. Don't it appear that the declaration was filed on
b of May 2

A Yeg,

5 9
Q. And that you filed your plea on the 5th of June
A Yes,

di

Q Anq you sa,
tregg Warrant
10w vefreg],

i ir dis-
Y that was the time that you issued your

e ich vou
~Tmeatiii you drew the plea, h;)lm v,lril;c tlfree

your memory—when s ey
"onths befope ¢

A, Yeg, S5 the facts were then fresh in my mind.
Q. The am oy was $1,112 for profits? e
5% Sir—$1.300. T is $187.50 for rent The profits w

the diﬂ'erem-e between the $1,300 and $187.50. T g
N Wil you be kinq enough to state how you arri

Profit ¢

F,:\’vlll(lm]_
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Peter M. Melick recalled on behalf of défendant.

DIRECT EXAMINATION.

By the Court:

Q. Do you remember what amount was stated in that dstress
warrant for profits ?

A. T couldn’t state positively. It was about $1,300.

Q. Have you the books ?

A. They are here.

Q. (Books shown.) Are these the books that were ep

10 connection with the coal business from April 1,1877 till M

1, 1878 ¢

A. They are.

Q. They are all the books ?

A. Yes, sir; these are the books that were kept by M- hn
and I kept the ledger.

By Defendants Counsel:

Q (Indicating book.) What is this ?
A. This is the order book.
Q. This was kept by whom ?
20 A, Samuel Smith.
Q. In your business ?
A. Yes, sir.
Q Just as much part of your books of account a8 any ot
rest ?

Q. What do they show ?
A. They are the manifests of the coal.
30 Q. The quantity of coal bought?

coal was ?
A. No, sir.

book, expense



bodk arder book, and the bill where the manifests are posted in.
Q How many are there in all ?
A HEght.
Q What do these manifests show ?
A Theyshow the quantity of coal that came in in each cargo.
Q In other words, it shows the amount of coal that was pur-
desdfiom April 1, 1877, to April 1, 1878, and went into that
yad?
ATcantbe positive about that. Some of them may have
I benlost here, but I have the bills and everything to show. 10
Q That is, if they are all complete, it will show that ?
A Yes sir.
Q Was there any coal received by you that didn’t go in the
yad, but was delivered directly without going in the yard ?
ANy gir.
Q Not one cargo?
A Tdon’t think so.
Q Areyou positive ?
A T dont understand your question.
Q Was there any coal received in this business during that 20
yearwhich was not taken to the yard, but was delivered to cus-
Tea® either directly from the boats or in transit ?
I th 1u6re maY have been some boat loads sold, but passed
I thinkp*6 Ya<*~went in the yard. I don’t remember. I
Ij, S ~Ir. Havell a boat load of pea coal, or egg coal,
I fo® kn°W wkicli, and unloaded it and carted it to the

Q It went into the yard and went_ upon the books ?
Yes sir. ' iy,

Q It was weighed there ? 30
Yes, air.

0 Have you the weigh book ?
I °d the book ~ousHt 1t at manifest rates, and so entered

I yYroust » ere coa”Hiat was shipped by you directly to
A M ~kout appearing upon the books of account ?
m "~ I know of.
A cer’a'h that there were one or two carloads ?

doaw]’i 5 Ceause I didn’t do business in that way. 1 didn’t
wholesale business.



CROSS-EXAMINATION.

By Plaintiff's Counsel:

Q. You were asked whether these books covered the year 1877
that you were in business. Do they cover any other periodthet
you were in business on those premises ?

A. Oh, yes; they were part of the way from 1875 up.

Q. To 1878V

'"A. Yes, sir.
Q April 1, 18782
10 A Yes, sir.

Q. Then you were on these premises since 18757

A. Yes, sir; I went there April 1, 1875.

Q. And the accounts of the business during those two yeas
also appear on-these books ?

A. They are all together; there has been nothing diffaen
from the first day I went there, except the matter of that e=e"

RE-DIRECT EXAMINATION.

By Defendant’s Counsel:
Q. You were doing business there right up to wMR1
20 made this contract with Grace Smith, and on up to 18

A. Yes, sir. ) +hivIM
Q. You say that a portion of these books were ep),

Smith ? ,
A. 1 say they were all kept by Smith, except t e e
Q. Was he the person that was placed in charge u

lease by Mrs. Grace Smith ?
A. He was; yes, sir.

James R Bestick, sworn on behalf of defendant.

DIRECT EXAMINATION.

¢Q By Defendant’s Counsel:

Q. What is your occupation ?

A. Bookkeeper.

Q. Where are you employed now ?
A. New York; Warren street.
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Q Howlong have you been engaged in bootkeeping ?

A Sirce 1863,

Q Have you examined the books of account that are before
yai?
, AYes s

Q Whendid you examine them ?

A Ayear ago, I think, last spring.
' QDid any other person examine them in connection with
you ar at the same time you did ?

A There was a Mr. Kerr with me at that time. 10

QWasthere any other gentleman examining the books at
tettine?

A Nore that T know of.
I Q Orhad examined them ?

A Not to my knowledge.
I QI dont mean in connection with you, but for Mr. Melick—
°f yaur personal knowledge ?

AT understood Mr. Foote, but I' don’t know of any other
Esn

| QYouknow that Mr. Foote presented statements here from 20
thehodks of account ?

Yes sir.
“}%ymhave examined the books of account to ascertain

L ihJ pertained, according to my statement given to Mr.
i Lross profits were $5,247.66, and that Samuel
dth .a*rawn during that year $1,174.21. The total amount
gltpEome s $27,773.88, from the cash-book and ledger,

a@Qunt of coal on hand, and wood, at that time, 1878,

aon UnCU'e WOO" an(l coal on hand on April 1,1878, 30
y ugave the gross profits of the yard ?

1 A'res s
treed AU Ars” what were the net profits at
Win 676y 1878,-from sales actually made?

Inducting what Mr. Smith has drawn?
‘ o) ]I'tS \b . AN 3
m&E just take the net profits ‘from the sale of

Wies T1 ji
*The Cot TU ~"HOWw"at 1° d° with Mr. Smith’s accounts,
dagd Av . e amouilt Mr. Smith has received is to be
5“‘Otawrfe-s share Of the net profits. =



A. (after calculating.) $4,073.95. That is, deducting—

By the Court:

Q. Those are the net profits from sales actually nacke e
tween April 1, 1877, and April 1, 1878 ?

A. That is, deducting what Mr. Smith had drawn.

Q. Suppose two men were in partnership, equal partnas arl
their net profits realized from the business were $500 You
would assign to each one of those partners $250. Suppoeae
of them had drawn out nothing, and the other had dawnat

10 $300. It wouldn’t alter the net profits. The net profits waid
stilll be $500. The one would be entitled to $250, and thedlar
to $250 less the amount he had drawn out. Whatever heh
drawn more than that would belong to the other paty. Hw

have you put Mr. Smith’s money ?
. A. In that case, $5,247.56. The way they carried on fheir

business it is nothing but income and expenditures—t evay
they worked the books.

Q. What do you call gross profits ?

A. Less the expenditures.

20  Q What do you call net profits ? f e
A. Net profits is what they have drawn off, each par ra™*

gross profits, $5,247.66, which the parties hadma ¢ **
parties had drawn out for expenses during the timg
they have on hand to start out with I call net pro ts

By Defendant's Counsel:

Q What were the profits earned in the husmessfor they
commencing April 1, 1877, and ending April 1,

A. $5,247.66. ,n voudit
Q If Mrs. Smith had one-half of that, how mu

30 be?
A $2,623.83. . A rndbehow

Q Then, according to that statement, ere
much due Mrs. Smith ?

A, $2,623.83. _
Q You spoke about the sum of 1,174.21- What do you
mean by that ? o the ks

A. That is what Mr. Smith drew, acco 0

rinririn ]i'lioi, fITYIP.



QA then you mean to say that if that sum should be
dagedto Grace Smith, how much would be due Grace Smith?

A $14962

QIn your making the statements from the books in this
nas; state tothe jury why you left that $1,174 separate—how
teitens  composing that $1,174 appear on the books of
aout?

A Iwould have to look at the ledger again now. There are
diffarert items, ranging from $5 to $2.50, and so on.

Q By Plaintiff's Counsel.) Reading from what page?
| A 10 .

Q By Defendant’s Counsel.) To whom were they charged
athe book ?

A Samuel E. Smith, agent for Grace Smith,” it is marked
hee

Q Howis that “ agent” written ?

A Ttis written in a different handwriting from the other.

Q And that is the reason, in making up your account, you
it inthat manner ?

Ales, gr. !

Q Because it didn’t appear to be drawn out by Mrs. Smith

A Yes sir; that is the reason I didn’t know whether to charge
tttoexpense or to self.

Q Wel, admitting,- for the purposes of this case, that that
Mrgywesreally drawn by him as the agent of Grace Smith,

uigout that sunf’, what was the amount due Mrs. Smith on
A1,1878?7

A $1,44962 that i1s, deducting this $1,174.21.

ean WA tese You  state to the jury, as plainly as you
Tai1°WrU made dhs statement whereby you arrive at the
~oneTT was due from Meleck to Grace Smith,
a” “profits arising from the sale of coal, as ap-
fromthese books of account?

Ok ~ ¥ ~-chck’s books and posted up the invoice book;
tockth °U'.  cas™ book, went through his delivery book;
veerecelvV' T¥@S  Ca? and deducted the amount of coal that

I ~kforth **m  amouu™ c°al sold, as per the delivery
hskii  “mon”’ aiid during that year. I went through all
b’ and fr°m that I made my statement, I

10

20

30
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Q. Read your statement as you have it there.

A. (Reading.) Income from April 1, 1877, to April, 1,1878—
Cash as per cashbook, $22,663.28; cash net added in cashbodk
$277.48; entries of cash in ledger not in cashbook, Exhihit S
$131.23. Total, $23,071.99. Less collections of previous tvo
years, $2,649.97; leaving a balance of cash, $20422.02. Tedegr
balance, Ex. No. 1, $2,968.42.

What do you mean by ledger balance ?
Parties that owed the firm.

Uncollected accounts ?

Yes, sir. There was 1,0211 tons of coal, Exhibit No. 2
Coal on hand ?

Yes, sir.

How much did you charge that at ?

$4.18.

. How much did you charge that at?

A $4,271.44. Sixteen cords of- wood on hand at $7—$112
Total income, $27,773.88. Expenditures—Expense as per ex
pense book, $3,179.95; lost entries in expense Ex. No ,
$169.66; leaving a total of expenses as per expense hok
$3,010.29; sundry items of freight, $36.07; estimate bad e®
and allowance for expense in collecting book account,’
rent, not in expense account, $750; tax on business, $2 , e
pense paid in coal, Ex. T, $62,79; cost of coal purchase , x ’
$18,388.07. Total expenditures, $22,526.22. Profit,! »

Q. One-half of that was due ?

A. $2,623.83.

Q. Less the other amount ?

A $1,44962. - - noli tas
Q. You say on the 1st of April, 1878, there were $1, s

of coal in the yard ?

PO O PO POPFD

A. Yes, sir. » Ve
Q. Please state how you arrived atthefactt a

$1,021? tons o! coal in the yard. I the maei
A. The amount of coal received— - bnanx g

of the parties, or just merely the total amount.
Q. Just as you have got it. 1] Qg

A. (After reading list from paper) Balance on
tons.
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Q Have you a statement of the amount of coal sold for each
marthduring the year?

A Yes, sir.

Q How did you obtain that statement?

A Promthe delivery hook.

Objected to.  Objection sustained.

Q There is an item of $1,980. What is that ?
A That is the $521 tons.
Q Explain to the jury about that 521 tons. Was that the
stodkonhand? 10
A Yes, sir.
Q When?
A (hthe commencement of the year, April 1, 1877-
Q Howwas it carried over ?  From the other two years in
the business ?
A Yes, sir; we had to go through the last two years, and
ﬁ e Johnson acknowledged that we had $1,980, commencing
that year.
Q What did you ascertain? Not what Judge Johnson ac-
knowledged ?
+ [ havent got my two years’ papers with me.
shown.) Here they are. I am satisfied if you
%_\gég not] iy whether you estimated it to be more than

20

s]" Aoufe  No; 521 tons were on hand April 1, 1877. How
°d findit out?

We went through the two years previous.

1 WWA "°Uira cost of those 521 tons ?
q Ifet°°h that as a basis for the third year.

Vice A me P16 tor coal at the first in- 30
g?ytn o SN commenced, we wiH be able to §et atitin a
er ITRNNET.

amout * “ou the average during the whole year of the
QL °f Goal r<*eived during that year. ;

A'Th deices and tell me the first invoice.
q Is” S°nly Upping receipts on these.
A qfle. 610 hook that will show the invoice price ?

wthurvs + 71Ce ouht to be on here, but I don'’t see it. There’s
g W Upping receipts here.
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Plaintiff's Counsel—That is the same book you had before?

Witness—No; I had the invoices; not this book atdl I
never saw this book.

Q. (By the plaintiff's Counsel). Isn'’t that it ?

A. No, sir.

Q. Is there anything you want that you haven't got now?

A. T want the invoices that were filed away in JudgeJdn
son’s vault.

Defendant’s counsel states that plaintiff was sibpoaeed
to bring all his books.

Q (By the Court.) What is the invoice price of the fist it
voice of coal after the commencement of the year.

Defendant’s Counsel—It will be shown in the receipts for Fe
price paid for coal. We haven't got them.

Q. (By the Court, referring to book.) Is it there?

A. There is no price on them.

Q. (By Defendant’s Counsel.) What, from the books, west e
price of coal on the first of April, 1877 ?

A. T couldn’t tell unless I saw the invoices now.

Defendant’s Counsel—I have subpoenaed Mr. Meic W
nvoices.

Plaintiff—I have brought everything I had—eva@ ’e;

was returned to me. h bde
Witness -1 can give you the average cost duringt ew
year.
Q How do you give the average ? tod
A. 1 take the total amount of what ~ (8’ t

amount received, and divide the tons into tha o
Q. Give the average cost during the year.

A. About $2.87, I think. . ¢éMine ttthee?
Q. Does that mean deducting the expense o Boared
A. That means net price. 1 am not chargmg the 6P
getting it there. wet if
Defendant’s Counsel-We have witnesses to pro
cost to put it in the yard. ‘nes?

Q. (By the Court.) Was that the cost a
A. That is the invoices prices.



Q Thke531 tons and multiply it by $2.87 a ton. How much
isthat?

A $1.524.97) I . Vr

QNowadd the $18388.07, the. cost of coal bought during
the year.

A $16000. That is the totaleost, including the 521 tons.

Q At what price did you put in. the 521 tons before ?

A About $873.

QI understand you that the 531 tons’of coal on hand April

11877, and the coal bought through the year, cost $18,388.07 7 10
A Yes sir..

Q There were on hand April 1, 1878 1,0211 tons ?

A Yes sr.

Q That would amount at the same price to how much ?
Wiress—At $2.87?

Tre Court-Wed, whatever you had calculated the other at ?
A 873 (After computation.) $3,811.59.

That would make $14,576.48.  Is that subtraction correct ?
A $508 is the difference.

QNo deduct from $18,388.07 the $3,811.59. 20
A 51457643

WO be the total cost of the coal actually sold dur-
Otze Jear, would it not ?

" Yes, sir. >
Adu

mhim ¢+ I O0Uwou” want to take out some wood that was
“uded mthe statement?

AyjjB p of WoO(s Ol band on April 1, 1878 ?

™ n |
witness UM [eCab ™ uates to the jury the figures named by
30

tvlettho 1 ac’uad an*ount of the coal sold, at cost price;
i QCan °0alwaS8oldfor*
1 actualsalef"T+u8 ac’U(d Sides—the sums received on
Al}megot%n ~ amount of coal during the year ? .
e tile amo™t of coal sold; not the actual selling

I @What was 1.
0 ani®unt received for coal sold ?



22 M

A. You have to take the amount of cash received during thet
year.

Q. (Reading further from witness statement) Bilame o
cash received from sales during the year, $20,422.02?

A. Yes, sir.

Q. I noticed, when you gave your statement before, thetyou
put in the 1,0211 tons of coal on hand at $4,271.44?

A. Yes, sir.

Q. Now you put it in at $3,811.59 ?

10 A. That was occasioned by the expert on the other tud
stating that the coal was worth in the yard at that time $418

Q. One other question. That $20,422.02 would represart te
total income in cash received for sales during the year. Isttet
correct ?

A. Yes, sir.

Q. Now turn to the expense as per cash book—$317995?

A. Expense book.

Q. Less entries on Exhibit what ?

A. No. 3.

20 Q $169.66?

A. Yes, sir.

Q. Making the total expenditure during the year, 30102
To that I see you have added $36.07 sundry items of freg
Is that to be included in expenses ?

A. Yes, sir.

Q. The rent you estimate at $750 yearly ?

A. Yes, sir. , _

Q Tax, $29. Now you have expense in coal, Ex
What do you call that ?

30 A. It is coal given for expense, for hay, feed and cats

Q. It is proper to be considered expense ?

A. Yes, sir.

Q. Now, the items of expense, $3,110.29, $36.07, an

Witness—You have skipped one.

Q What is that ?

A. Estimated bad debts. .Agt
The Court—I exclude that, because I think the aco
be stated as it stood when the year was up. Tdare

Q. (Recapitulating estimate.) That would leave are



o 00, Take one-half of that amount, equal to $1,034.69.
If thisacoount is to be stated on the basis of actual sales'dur-
rgthe year, that would be the result. Is that correct now ?
A T should make the profits $5,038.41.
The Court—But you include in it things that are disputed.
Q (After further recapitulating.) Explain why, in your esti-
nate thesebook accounts were carried oyer from 1876 to 1877.
A That was in the cash book. These old accounts were in
1846 for goods sold in that year, and therefore they had to be
deduted for the year 1877, as it was anew firm. It had nothing 10
todo with the accounts of 1876, as I understood it.
Q Didn't it arise also from the fact that the same set of books
vaekept ?
A Certainly; the same set of books were kept for the three
veas asfar as T saw. T
Q And is there any other reason why this should be carried
owr asyou carried it over ?
A Nxethat I know of, except that it- didn’t come in that
yemx; 1t didn’t belong to that year’s business at all.
QThese were accounts of coal that had been sold before 20
s arrangement went into effect. They were on the books;
esarebooks were used, and when the cash book came to be
~d, with collections that had been made on this prior busi-
D inorderto get at the amount of cash, the witness added
b We GB' k00~ and then, of course, -went through the
jo  °k anff found out what items represented debts collected
6  business of Melick, before this business was formed,
* @ fiadded them, showing the actual amount of cash re-

uring 1877-8, for sales made during the year. That is
thevay you did it ? 30
¥ Yes sir. - : |

CROSS EXAMINATION.
% Plaintiffl* (Joumtel:

%c;uhawe ahuded to exhibits?
&S, ST
? . . exhibits were they >
hi detal ?
O. 3 =
7 Qg ovm making
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. And they have been used here for the first time ?
No, sir.

They were marked as exhibits, were they ?

I don’t know as they were. I believe they were.
Where were they used ?

In Judge Johnson’s Court.

In this same case ?

POPOPOPE

. Yes, sir.
Q. You have given us these figures exactly as you testified to
10 before Judge Johnson ?
A. Yes, sir, to the best of my knowledge.
Q. Allow me to call your attention to what I happen to have
In your testimony before Judge Johnson you have the ﬂH({“’j
ance on debts $400, haven’t you? Does that correspond with
your present testimony ?

A. It don’t, for this reason, that Judge Johnson and MI‘i
)(

Foote and myself went together, and he gave a little to m,e at

a little to Mr. Foote. That fixed up that account. - Thats the
way that must have occurred.. : e
20 Q. Didn’t you state that the bad debts were about $1,200?
A. Not to my knowledge; no, sir. :

Q. I ask your attention to the date of Sept. 3, 1879. You

ay !

made an allowance of $200, as I have it here, ou that d t, until
; L ul

A. I believe that was the allowance agreed upon ﬁrf A
we got with Judge Johnson, and we came to the conclusion thi
$250 was sufficient. o i

Q. I don't understand that your abstracts and what )Ol‘t o,
exhibits were made by an understanding and agreemel
tween yourself and Foote as to correctness’

A. No, sir.

Q. Didn’t Mr. Foote dispute their correctness ?

. Yes, sir. e

. Yiu’ were first employed, when, to examine these Dooks’

. Well, I think it was in March.

S0k : ecollee
. 1879—I couldn’t say positively now; I have 0O




Q I think you said something about Mr- Kerr, who had pre-
adkdyou?

A Yes s

Q Where is he ?

AT don't know, sir.

QHe had made the examination, and then you followed
hn?

A I made a thorough examination of the books myself.

Q Inyour examination of these books did you not find coal
ddivered as entered on the delivery book, and not entered on 10
thecashhook, or charged anywhere ?

A Not to my knowledge; no, sir.

Q Are you sure of that?

A T don't remember.

Q Cinyou refresh your memory from your exhibits there ?
A No. I don’t remember anything of the kind.

EE-DIRECT EXAMINATION.

% Defendant's Counsel:

Q You said you made a thorough examination. Have you
anpared your examination with that made by Mr. Foote ?

A Thave seen it in your office —a copy of it.

Q Isthere any substantial difference between the results of

e two examinations, with the exception of the amount of
ca anhand? , - 5

Very little difference between the two accounts.
About how much ?
,YeV *n~r- Foote’s cash account, as I saw it, he had

Wt $200 more cash, but I had about the same amounts in
ledeer acoounts.

Q Which balanced?
dﬁtmy balanced, | think there is very little difference, I

thadstmn®* 1 Only looked at  casually—I don’t suppose
a” ~ difference except the amount of coal and the price

30

miL. ~ y°uhoth adopt the same nrinciple in ascertaining the
Bditsonthe book of account? V

' farasT know.
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Q. And you say, from your statement of the books, there vwes
how much due the plaintiff, Grace Smith, at the end of the I
year ?

A. $2,623.83, less $1,174.21.

Q. (By the Court.) fiitho. $250 for had debts, whit « M 1« I
were included?

A. We didn’t include any personal accounts; we lunpedtiet T
amount. 1

Q. (By Defendant’s Counsel—showing paper.) Isthatt e I
that was first put in by Mr. Melick as bad debts?

A. No, sir; that is a list of the ledger accounts.

Q. Where did you get the information that anyof the e 1
were bad debts? Tm 1

A. Only through consultation with Mr. Foote and r. o
son and myself.

Q. Is there any list of bad debts there ?

A. No, sir.

Q. Isn’t that it ?

A. No, sir; that’s the ledger accounts.

Q Have you any list of bad debts that were a mi e
Melick to be bad debts ?

A. No, sir.

Q. What is that ? (indicating it.)

A. Ledger balances.

Q. Explain what you mean by ledger ba ances
the balances that were due'and unpaid.

A. Yes, sir. list that you

Q. All other accounts have been paid excep
have in your hand ?

-

X Yes, sir.

Q. How much does that amount to?

A. $2,968.42.

Q When was that? ' 1, dhung

A. March, 1879, I think, some tuneint P A

Peter M. Melick recalled for crosseMMVOR1
prmRpl.



CROSS-EXAMINATION.

By Plaintiffs Counsel:

Q There was yesterday a statement-here showing the ledger
kdaes  You were asked to get that. Have you done so ?
A Thawe done so.
Q (Paper produced.) What is this ?
A Thatis the correction. - mmf
Q And that amounts in the aggregate to how much ?
A $517.11 '
j Q That is the uncollected accounts ? A
A Yes sir:
Q And the other was $487.49 ?
A Yes i A
Q Hereis a bill against Mrs. Isaac Tucker which has been
Igdkenof It seems to be receipted by H. Fitzgerald ?
. AT hawe no recollection of its being paid. I asked Mr.
I Bitzeerald once last summer, and he said no.
1 QWhereis Mr. Fitzgerald ?
A Heis on Market street ; if he has collected it, of course,
| itispaid
Q You didn’t get the money ?
| ANy arr; I asked him if he had made any collections, and
| s mo; I gave him several bills ?
Q About this matter of Miss Winants ?
A Tknow she owes, just what is on that book; she owes me
ahill besides that.
Q According to the books that is the amount she owes ?
A Yes sir.
Q There is, I think, one name left off, is there not ?
A Yes srr.
Q Who was that ?
A Herry flavell. Lootrrmy
@ Henry Heppe ?
o un!/Mr HePPe ? Yes>siy-
, _ atabout Mr. Heppe’s matter ?
aw d'6° Ve me aou”
atach

9’

20

30

or $120—somewhere along there—
AN amd 1 guess some on the other book ; 1

a “ano “at “elouged to him at the Market street
»aild got judgment against him, and after I had got judg-
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ment, it seems that his wife claimed' the piano ; and M: Vi
Horne then had an attachment on the piano, and hesdd tre
piano ; and I bought it and paid $60 forit— sz0 over thedam—
and got the piano ; but he has never paid me any noey.

Q. Tour claim for $120 has never been paid?

A. No, sir.

Q. What became of that $207? ]

A. T credited it on his bill, because-1 afterwards got judgnert
against the wife.

Q $20 paid on the $110 would leave $90?

A. Yes, sir. dJ

Q That is still unpaid, and it don’t appear in this stateren

A. Yes, sir.

By Defendant’s Counsel:
Q. April 1, 1878 ; how much did Louis Heppe °we~ 't~
A. Web, according to the statement there on this bec
$92.50 ; but I had another account with hmwasmwi . *
1 had sold him since that, of my own account.

By the Court : ' 1
Q. The amount in this statement of the Tuckei hill wa

much?
A. $16.50.
Q. The. Winant’s bill, how much ?
Defendant’s Counsel, $5.97.
Q. (By Defendant’s Counsel) Will you kmle
IQ of the ledger, and see ii there is a Mance due fio

jgp and'T7, ydJ
On the bank, *692.52 ; bnt that included «

have got the statement right m your wWitS$i5? i
Q. Then the real amount due from H PP S5
A. Yes, sir ; but that didn’t include the whole

’

right. L
Q. Is that in this account here ? AN aedCart
A. No, sir ; itisnotonthat , : did p

of that difficulty. there was $H° or*12°
Q. What made you say just now t

due? v »art of it » shef*
A. T said he owed that much A
Jul viovt since I have been on the



\Bie Couat:

[ QI understand $92.50 appears on this book?
I AYes sir.
I QButthis book includes accounts not only for 1877-8, but
Imaracoounts, and there was a balance since that making the
[t $110 or $1207 .
I A Tamnot positive about that ; soinewhere’s along there.
QYouhave charged E. R Rose $13.25 ?
A CR Rose.
gD)dﬂyou know a man by the name of David Jacques ? 10
I
QWashe your agent ?
A Hesold some coal for me ; yes, sir.
Q Didhe collect ?
A Fe did at times ; yes, sir ; he collected some money.
QDo you know whether or not he coUected this biU ?
aﬁg‘q%ﬁsmver been turned over ; I don’t know anything
I
Q Hewas subpoenaed before Mr. Johnson ?
ATbelieve he was. 20
QDidnt he swear there that he had collected that biH ?
A Not to my knowledge.
Q Youremember his being sworn ?
*I remenber Jacques being there ; yes7sir ; but what they
,aeotdratit I don’'t know ; I know the money has never
Unturned over to me.

QDo you remember his swearing that it was paid ?
AN; I don't.

befor’61S°wn  witness.] Didn’t he produce that receipt
6 udge Johnson for the payment of that money ? 30

Idon't think hedid.
w A Merf, rvas a balance due from you to
Haed » items which he had collected would be
AN Jthe=e collections that he had made?

wm never tell you so; since you

0 We me 1 will tell you what Mr. Rése said.
1 1 Rosesworn?

(jenymm  was there ; he said there was a settlement be-
acques In reference to moving, and that they
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would straighten the account up ; that's my recollection of the
matter.
Q '"What is Mr. Rose’s account ?
A: $9.25.
Q. $13.25 ; you have got it here?
1A, $13.25-
* Q. J. Holzman is credited here for $18.50; wasn’t that one o
Mr. Jacques’s customers ?
A. T believe it was.
Q. And didn’t Mr. Jacques collect the money?
A. No, sir;
Q. Didn’t he swear so and produce the receipt? B
A. No, sir; he didn’t; I asked him not longer than
months ago, and he said he never collected it.
Q. Does Ludlow appear upon this paper?
A. No, sir ; Xoidlow has settled.
Q You swore below that he hadn’t settled, didn't you 1
* A. There was a small balance that has been settledup 1

diately after. .., IffLo
Q. "By a Juror.) This account as credred is A 11~ I
A. Yes, sir; with the exception of pledge
which I see Mr. Fitzgerald collected, which I had n 1
of.
Q. And $5 Winants ? will nae |
A. That I have never got. Thereisone mg” * bogt
it plain to Mrs. Winante. I think she js rnist* , d:

the last ton oi coalin the yard where I a™ P (rdito] to
1878, after the sales that was made mtha y a r that thetis

that business; and I suppose she thmks, per N ag

the ton of coal she is owing me for; bu :

was bought in March z6. |,

By Plaintiffs Counsel: . A

Q; In point of fact she has paid for. the ton o

sheowedfor"‘ cllfe mefor it butlf
No, sir; she may imagine that s g all the adl

was bought before the Tst of April; an staterrert,

that was bought before the 1st of Apnl, g g g j
Q. What does it amount to ?
A $597.
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Q e admits owing for one ton of coal ?

A Thet's where her mistake is.

Smd E Smith called by the defendant, testifies in relation
tocertain accounts as to their being collectable. By con-
satof the counsel for the respective parties, his testimony
isleft out of this Bill of Exceptions, except the following:

B M: Bydwling

QI askyou the general question: How many of those ac-
ansthat you have on this yellow paper are paid, of your
pasyd knowledge, or by the admission of Mr. Melick that
shyveepaid ? . ;1N <

AThae no other way of arnvmg at it except by going to

bharssmenwho are men of character and standing. Those
Tthet] hasve mentioned I have seen, and they have assured me
thet they had paid. - = ; [
I QWhenwas this paper made out ?

A While the case was before the referee.

Q Ayear after ?

AT dorit know; it would be hard to tell.

QWasit made out about the time you issued this distress

vaat?
t AT oouldn’t say positively When it was. It was while the
t vesin question. ~m
QThere wasn't any investigation of the books before the
Tisurgof the distress warrant ?

AThad the books examined—looked at a little.

d%% furnished Mr. Cross the statement of the amount

nvn-e a statement from Mr. O’Connor.
J Where did you get it from ?
Ith tn ~~onnor made it from what books he had access to.
le m e ” fr°m three years business. He was a book-
Te'tefin AWy ax ” think he took the books and made up
a eaeat anl I gave the statement to Mr. Melick.
hs 1 ~Uan® kave any meeting before the dis-
O aran® Was issued, at which you made an effort to look
A~ Sacoomits an” find out how much was due ?

vadddoT s A we Ma® no examination. He said he

[Defendant Rests.]

10
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Michael Hart, sworn on behalf of plaintiff in rebuttal.

DIRECT EXAMINATION.
By Mr. Borcherlmg,

Q. You were in the employ of Mr. Melick in 1878 m tre
spring ?
A. Yes, sir.
Q. Where ?
A. On both sides of the canal, corner of Plane and A=dy;
and corner of Plane and Hackett street.
10 Q. In the month of March do you remember the renoval o
Mr. Melick from one place to another ?
A. Yes, sir.
Q. Wa,s the coal that was then on the premises weighed?
A. All except 45 tons, which was estimated at 45 tons
Q Who superintended the weighing ?
A. T did myself.
Q [Paper shown to witness.J Will you look atthis
and state to the court and jury what it is ? I
A. Those are the weights of the coal taken from the
20 Plane and Academy to the corner of Plane and Hac e, d
were weighed by me, with the exception of 45 tons, w A
carted on that day ; there was not that amount,
mated at+s tons; that was put with the weights. A
Q. What was the aggregate of coal that was weighe
A. My weights shows 551 tons, or 551 10-100 ans
Q. You weighed it accurately ?
Yes, sir; including what we estimated there.
Q, Including the 45 tons?
yp* , n
30 Q Was the memorandum of weights made at the
A Yes, sir.
[Paper offered in evidence.]

CROSS-EXAMINATION WAIVED.

Peter M. Melick , plaintiff, recalled in his
buttal.
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DIRECT EXAMINATIOX.

[t/ M Borcherling m
I QYouheard the last witness in reference to the weighing of
ps coal; what do you. think about it ; what instructions, if
m, ddyou give ?

1 Trecoal wasweighed in the morning, when We commenced
otdeit out; I supposed that the coalbelonged to jne; I coin-
jnaedlat seven o'clock with three teams, and shortly after eight
"Bvae stopped with a .distress warrant; I supposed and esti-
naelthe coal in the yard, then to be about 25 tons that we had 10
atdoverin the hour’s time ; but, in order to make it sure
fadss T put the amount at 45 tons, so that there would be no
quidding about. it.
I QS that the whole amount on hand April 1, 1878, was 551
Puoo tas

I- Yes ar
IQ. Db you remember what day that weighing was com-
[nered?

(hthe day the distress warrant was issued.
QWhich distress warrant; there were two. 20
~ The weighing commenced on the morning of the 22d.
QThez2d of what ?
1 Ghthemorningof the 21 st the distress warrant wasissued-
1 'That was the first distress warrant ?

e Sr’ the second distress warrant was issued, I should
] & aboutthe 5th or 6 th of April.

I mueh coal was on hand on the 1 st day of April ?
jllfp/;awm 144§ tons of stove coal; 601 tons; 35| egg;

Q%\ﬁ]the 22d of March and the 1st of April ? LA

{1 . tsto be deducted from the. 551? tons ?
1 Yes ar

I A
Ao that y°u had only about 250 tons on hand ?
AW hing fite that.
. 9
I Aﬁlfeslé’%_&aésw the 1st of April, 1878, when the lease ended?



Q. The coal that you moved, did you remove all of it?
A. Yes, sir.

Julius M. Foote, sworn on behalf of plaintiff in rebouttal.
DIRECT EXAMINATION.

By Mr. Borcherling:

Q. Where do you reside ?

A. Easton, Pa.

Q. And your occupation and employment ?

A. T am the cashier of one division of the Lehlgh &l

10 road.

Q. And have been?

A. For some seven or eight years.

Q.vDid you ever live in Newark-?

A T did.

Q. When, and up to what period ?

A. Lleft here two and a hal yeais

Q. Have you made an abstract ﬁomaﬁﬁebﬁ(ﬁgffﬁ

A. T have made a careful examination of them
. Q What quantity of coal was there on hand, as you
O according to thé boots, on the 22d day of March; of

1878 ; may I say one word with regard to ihesR®
Mr. Borcherling: Well, we will come to that *
Witness. I think there would belittle need to-g0 l '
it would take out a good many matters in respec

of the business in the statement prepared yes er ule
Take your own course about howyou shall

stand this case ? fliipre pedaps
A. It might lead off into a whole days chas | would g
A by taking up this little point now, I might save |, ; ©

to begin with, these books are not ProPer® *  coeptationof
begin with, there is no cash-book m the or pifor theday
the term; there is only a book in which the AN

were entered, added up at night, an' ¢ ,. for the dief

Melick’s pocket; there was only sideto a expen™
side of the cash-book, there was only a from#*
tures were entered, when made, of the V 2~ s

mmSm WBSm there was consequently



aou, ar canbe none evolved from these books proper; I have
thedfre charged the business during, the year with the coal
wich Me. Melick furnished to it at the beginning of the year
wthall that he purchased for it during the year, and with the
expass he paid out; I have credited the business with the
nureythat M. Melick took from it, with the accounts due that
letok from it at the close of the year ; also with the coal that
letodk from the yard at the close of the year; making, to
recaptulate it briefly, a statement o1 whathe put into the yard
adtook out of it; the difference is his profit; I make that
it $2,300.84

Q Youhave taken pains to get this from the-books as you
fourdthem?

A 1hawve obtained that from nearly two month’s study and
vakat the books.

Q Inmaking up this account, did you account for sundry
itensof coal sold in trade ?

A Thawve, and that is all in both ways; bills that were paid
finthet way I have charged to the business; I have charged the

I wres with what Mr. Melick put in; I have credited the

esswith the receipts for the coal on the other hand.
Q flow did you find those books, the day-book, to corres-
pdwith the other books kept by Mr. Smith ?

1 ayirregular. I never saw so bad ones. Entries carried
to eday-book and carried nofurther. Items marked paid and
ledfCare cas""Mot- Postings made direct in the

-Duplicate entries made by both parties; in others,

1wit (E* a®emPt made to balance to make one book check
A arot er. Thereis no balancing. They are all a set of

pt°T a resu® that, I believe, to be a loss to the :

aR ~ ° ~ ProPretor of the business. I believe from the
stdoalle that much of the outgo has never been

in”'" ?ere % an easier way of tracing that. Much of
frasTore » n°**8ense” down. That I have corrected, so
aem " Crrec"” from the books. About 500 tons of coal
deliverv*b-110" accoun”e” for beyond the order book. By the

towhichit® deliVbry  coa”seems to indicate the method
athar  Occurred the delivery of coal without any entry of

q ThatmeS*°nd 1 Crar*e on “he day-book for it.
igv IS waYyou account for the 500 tons of coal miss-

o

20



A. That is the way I account-for that.
Q. Did you assist in ascertaining what coal was sold between
* the 22d of March and the 1st of April ?

A. T prepared the statement from the books, taking this state-
ment from the man who weighed the coal. 1 added to those
figures the coal that was purchased between March 22 and April
1, making a total. I deducted from that total all that was sod
between those dates, leaving the balance onhand in the yard an
the 1st day of April; that is the amount which I consider M.

10 Melick as having taken back from the yard at thedose of his
period, 468 tons.

Q. Was that amount ?

A. On hand at the close of the period, the 1st of April, 1878
This 551 tons that was sworn to was on the 22d of March, and
the subsequent sales belonged to the year? business.

Q. 551 tons, March 1?

A. No. March,22, at the time the coal wasremoved from the
yard, but I consider the business entitled to the sales up to the
close of the yard, and the sales reduced that balance at thedose

2Q of the period, April 1, 1878, to 468 tons. That 468 tons, in this
statement of the account, would take the place of the 1,021

Q. [By ajuror.] What puzzles me, on the 22d of March there
were 551 tons, and then, during the month of March they sol
247 tons, which left 304 tons.

A. They bought some. The sales—200 tons during the
month—are not from these statements. The sales duringt a
period, between the 551.tons period and the 1st of April, wap
14 tons of egg 55 stove; 20 nut—89 tons. The purchases were
12 tons. Xdrop the fractions there. It may vary a ton or wo

oa  Q [Bythe Court.] In adjusting the account, by taking fro©
one side and putting on the other side, the purchases wo *
leave the 468 tons, the amount on hand the 1st of April,

A. Yes, sir.

Q. Then, by making this computation, I understand, you m
500 tons of coal during that year?

A. Yes, sir. The delivery back shows there should have *
1,000 odd tons onhand April 1,1878, whereas the weighing®
coal out of the yard, adding purchases and deducting
leaves onlv 468 tons there.



Q The difference between 468 and 1,021 is coal missing and
unaccounted for ?

A Yes, sir.  And of course is a loss in the business, which
isn't reached without taking the total import and outcome.

Q Make that, calculation, the difference between 468 and
10212 -

A 553 tons short.

Q Of what went into the yard and has not been accounted
for?

A Yes, sir.

Q Did you assist in making this table ?

Witness. That’s showing bad debts.

M. Borcherling. Yes, sir. .

A Only from Mr. Melick’s statement. I have looked it over
with him. I can’t speak of my own knowledge of its correctness.

Q You can only verify the amounts stated and the additions ?

A T can't verify that of that sheet. That is a.corrected sheet
that was made this morning. I can’t speak of my own knowledge
of that sheet.

Q Is that in your handwriting?

A No, sir. Mr. Melick’s.

CROSS-EXAMINATION.

By Mr. Cross

Q How many tons of coal were sold in the business from
April 1, 1877, to April 1, 18782

A T cant give that to you without figuring, because I haven't

eptit by tons. I have alwayscharged the business with all the

¢® putin. Have credited it with the receipts and coal taken

out, keeping it in dollars' and cents.
Q If you were going to take the account of a business, or the
ae o coal or anything else, wouldn’t you desire first to ascer-
tain how much coal was sold ?
A By dollars and cents, 1 should, and I have done so.
oggnt the delivery book show how many tons of coal
were sold ?

[ d°nt bear on the subject. I can give it by de-
%ing the gentlemen. r

Q How long would it take you? *
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A. My impression is that I cati give it to you in the course of
two or three minutes. My statement is not based ou that. I
do not believe this tonnage to be correct. I only give it as by
the order book, which leaves a deficiency of 500tons unaccount-
ed for—>5,348 14-100 tons.

Q. Is that from the delivery book ?

A. That is from the delivery book.

Q. The delivery book or the order book ?

A. That is all one thing.

Q. That shows the missing 500 tons ?

A. This tonnage leaves a shortage to make the actual coal.
This coal should be added to the 500 and odd tons that are
missing.

Q How many tons are missing?

A. 553.

Q. That is the total amount of coal that was sold, including
the coal that was on hand April 1,1877 ?

A. Yes, sir. 1 really take the difference, in this staterent,
you will see, between what was on hand at the beginning of the
year and what was on hand at the next, because I charged the
business with what was on hand at the beginning, and credit-
ed with what was oh hand at the close, and charge the
difference between the two amounts. 'Tf the two amounts were
the same there would be nothing charged to the business.

Q. What were the receipts of the business during the year
1871, from April 1, 1877, to April 1, 1878 ?

Witness. Do you mean cash ?

Mr. Gross. Yes, sir.

A. Cash receipts, less amount of collection on account of pre-
vious year’s business, $20,554.37—less the amount collected on
account of previous years.

Q Have you that amount ?

A. $2,672.79.

Q. You mean the total cash receipts of the year was what?

A. $23,247.16.

Q What was due April 1,1878, on back account ?

A. $2,806.48.

Q. Then the receipts during the year would be the sum of
$20,554.37, and $2,086.48 ?

A. No, sir; because I have other items to add toit.



Q What other items ?

A T have sundry items of coal and wood sold in trade ; that
is bills that were paid in coal and wood—$200.20. I also credit
the business with some cash items that appear only in the led-
ger, with some coal delivered to Peter M. Melick’s house ; with
two tons of coal delivered to Joseph Quinn, that don’t appear
anywhere, on anything. .

Q What is the amount ?

A $70.40.

Q What is the amount of sundry items of coal and wood?

A. Coal and wood $200.20. That was hills paid in coal. That
I credit the business with.

Q These sums are the total receipts during the year, arethey
not? (Indicating.)

A Yes, sir.

By the C ourt:

That doesn’t represent the amount received during the year
but the amount of sales during the year.

Q Separate the cash received from sales made during the
year, and tell us how much that is ; and then tell usthe amount
of book accounts. We can add them together and understand it?

A Cash, $20,554.37.

Q Add to that $200.20, goods sold in trade.

A Yes, sir ; and also one other.

Q $70.40 also.

A Yes, sir.

Q That would make the cash sales $20,824.97. New book
accounts not collected April 1, 1878, $2,806.48 ?

A Yes, sir.

Q Then, by the books, asI understand you, that would make
the whole amount of sales made during the year?

A Except the book accounts leftover to the close of the year;
except the balance, too, of $2,806.48. T have only one additional
item which represents all that Mr. Melick has received from the

. and that is the coal and wood that he takes from the yard
at the close of the year.

Q How much ?
A $1,845.72.
Q Give us the tons?
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A. 468 tons.

Q. At how much ?

A. Seven cords of wood. I have dropped the fractions there;
468g tons of coal, and 70| cords of wood.

Q. How much did that amount to ?

A. $1,845.72. That represents the entire value which M
Melick has taken from the yard during the year—that is, the ccal,
and wood. And I estimate the value of that coal and wood at
both the beginning and close of the year, at the market price at
that time. That is against Mr. Melick, because prices were con-
siderably higher at the dose of the year than at the beginning.
I have given the business the benefit of that, treating that as a
profit of the business.

Q. Let me see that I understand you. You have given us the
amount of the cash sales ?

A. Yes, sir.

Q. Book accounts outstanding ?

A. Yes, sir.

Q. Those added together amount to 23,000, some odd dollars.

A. Yes, sir.

Q. The price of the coal on hand at the close of that timeyou
deducted from those statements ?

A. Yes; because it was a value which Mr. Melick took from
that yard. He left coal in the beginning of that year, left it till
the close of the period, and then took it out.

Q. In making your estimate did you allow Mr. Melick the
quan“c?ity of coal that he put in the business on the 1st of April,
18777

A. Yes, sir.

@ Suppose you give me those figures now. The amount of
coal on hand ?

Witness. At the beginning of the period ?

The Court. Yes. April 1, 1877.

A. 615 1-20 tons—$1,980.

Q. At what price ?

A. $3.12. I charged it very low, because it was charged to
the business.

Q. Was there any wood on hand ?

A. Yes, sir. That $1,980 includes $60 worth of wood.

Q. In ascertaining the amount of business done during the
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yea, viehich, according to my view, would represent the actual
sdesfrom the yard during the year,it would be proper to in-
duk the coal that was on hand when the business was com-
menoed, April 1, 1877, it would be proper to take out the coal
ahandon April 1, 1878. By that process you would reach the
quartity of coal sold during the year, and the value of it?

A Yes, sir.

Q When you have done that, then, in order to state the
aooourt, only one other item would go into it ; that would be

theexpense account? 1Q
A The expense account on one side, and the receipts on the
cther side. v T

Q Then you subtract the expense account and the purchase
ofcoal ? : -m

A Yes, sir.

Q And then that would give you the profits that were made ?

A Yes, sir.

Q In the statement of profits the quantity of coal taken out
&the end of the year, and the amount of coal put in at the be-
gimning of the year would not enter, exeept for the purpose of 20
an ling the?court and jury to find out how much was sold dur-

year’

A Yes, sir.

& Nothing more than that ?

A That is all.

Q [By Mr. Cross] Then you say the receipts during tire
yearwere $23,631.45.

faJ If that Edition is correct, I haven't got it added in that

o' °UG* “Batis nghso; and there is where we are getting BO
castlngX™ G* e confusion, by failing to distinguish between the

j .. S aiid the books. Change the question to the sales
au-angthe year.

Q The sales during the year were $23,631.45?

A Correct.
%t oty Arose from the selling of 5,348 14-160 tons of coal,
Tu (On””now aBout that; I don’t think that total is correct.

S * SUw "Bat tonnage.
~  Wilat were the expenses?

W —N4-n
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A. The items that were entered in what was termed the Fx-

pense Book were $3,186.91.

- Q@ What does that represent ?

, A. T have some other small items which should he added to
that. Rent.of yard for the year, $750; expenses paid by coal in
trade, $255.59. That makes my total expenses.

Q Making in all the sum of $4,192.50 ?
+;A. Yes, sir. .

- Q What was the cost of the coal purchased ?
10 A $17,003.83.

Q What was the number of tons purchased during the year?

A. T haven't treated that as relevant, but I have got it here
somewhere. It is usual, you know, to make up the amount of
business by so many dollars. If you speak of a business, you
say it has done a business of so many thousand dollars. You
don’t sayit has sold so many bolts of cotton—6,476 6-100.

Q. Then 6,476 6-100 tons* cost $17,003.83.

A. Correct. Hold on. That includes the 615 tons on hand
at the beginning of the year.

2Q Q Then you add $1,9807?

A. Yes, sir; add that, and you have the cost of the 6,476 6-100
tons.

Q This $17,000 represents the coal actually bought, not
what was in the yard ?

A. Yes, sir. It will keep the thing clearer to keep the ton-
nage matter as-a side issue,! and put it in dollars and cents.

Q. I understand you to say that the 6,476 6-100 tons cost
$18,983 ? .

A. $18923.83. There is $60 worth of wood in that. My state-

30 ment is not made with reference to the tonnage at all. I only
happened to have, it by accident.
, Q. Then the actual purchases amount to 6,476 6-100.

A. That’s not quite correct, for this reason. There is 6476
6-100 tons. The 615 2-100 is gross tons of 240 Ibs. An allow
ance of 12 per cent, must be made before you can make any
deduction between them.

Q. Did you make that allowance in your cash ?

A. No, sir. T said he put so much money into the business

, and took so much value out of it, and the excess is his profit.
Q. If you confine this to money, how are the jury to know
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howmany tons were lost during the year? w r-

A T would propose to take that up as another issue.

Q We must know the tons?

A Then I have them.

Q You say there was a certain amount represented gross
taos  What amount was that?

A 615 2-100 in gross tons.

Q Which is the easier way to take it, in gross or net? Per-
hags it would be better to take it in net?

A Just as you please. The purchases are gross and the sales
aenet, onthe books. The 614 tons on hand at the beginning
dfthe year is gross tons.

Q You say that during the year the sales were 5,348 14-100
tas Is that net tons ?

A That is net.

Q You say that the purchases during the year were 6,476
6100 tons ? [ o . .

A Also net tons. r ;' n
% the Court:

Q Taking the accounts as they appear on the books, I pro-
poeto get from you a statement of the account as it would
stand if we go no further than that. The amount of sales dur-
mgthe year—of course that will include book debts and all—is
$23631457 * hr;,,;-; s ;- >

A That is correct.

Q The total expense account is $4,192.50?

A Yes, sir.

Q The actual purchases and coal on hand are $18,923.33. Is
that correct? c v

A $18923.83.

Q That would make the other side of the account $23,116.33.
aking $23,116.33 from the sales during the year?

malA The amount with the $60 of wood. The $18,000 is only

Q‘)[By aduror.] Was there no wood purchased during the
vear?

A Tt all went into the expenses.
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By the Court:

Q Less how much for wood?

A $6° for wood. It would make the total expenses $23-
176.33.

Q. Subtracting the two, that would be $455.12. Now, to state
an account by the books, you would add the amount of coal
apg ently on hand; Do you understand what I meanbj that?

. Yes, sir.

Q How much is that? "What do you make it by the books?

A. 1,127 12-100 net tons.

Q How much would that amount to ?

A. T have got the market price on that day here. I willhave
to make an average of the prices, because this tonnage don’t
specify the different mines and prices, and they all vary accord-
ing to that.

Q. I want to getthe amount as it appears on the books?

A. My examination of the books is 1,127 12-100. Of course
we are all subject to error in any clerical work, but I spent
nearly two weeks in footing that thing.

Q How much in dollars and cents ?

A. $4,226.70, at the average net price of $3.75, which is alittle
above the market, I believe.

Q. Well, on that estimation and on this statement, the profits
would be $4,681.82. Dividing that by 2,;would give $2,34591.
That, as I understand, is approximately a statement of the
account of all the profits as they would appear from the books
alone ?

A. Yes, sir.

Q. You say that that doesn’t correctly state the profits, be-
cause during the year there has been a loss in the business of
the value of 553 tons of coal ?

A. Yes, sir. They are only items to correct that—the loss of
coal during the year and the bad debts.

Q. Less bad debts, how much were they made to be ?

A. 590.61°?

A Juror—$515.61.
Q That would make $4,166.21, deducting the bad debts.
Stating this account simply by the books, is there anything else

that will go into it ?
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A No, sir. The wood is in amount. I have 7f cords.

Q I understand the $1,845.727?

A Includes both coal and wood taken away. The statement
mdudes more, because it includes the market rise.

Q The $4,166.26, you say, must be corrected by a loss in the
business of 553 tons of coal, which has disappeared, and cannot

heagoounted for because of the manner in which the books are

A Yes, sir.

Q How much would you make that ? .10

A $2,156.70, at $3.90 gross price. That's an estimate at gross
pacg because I can’t separate the different sizes that were short

Q [By Mr. Cross.] You only charge $3.75 per the other ?

A That was my estimate on the net tons. This 553 tons is, I
bdlieve, gross.

Q [By the Court.] That would be $2,009.51.

Witnesss Have I made an error in extension ?

Aduror— make it more that

A-$2,156.70.

Q Substracting that from the $4,166.21, would make the net 20
pdits $2,009.51.  You gave us a statement of the profits at the
commencement of your testimony ?

A $2300.84; yes, sir. It arises from the fact that these are
esttrete prices that I have given now.
01k®Court—So that, on this statement of the account, the

,I' isputable question would, be the loss of coal during the

If that coal was lost in the business by reason of the
aarner in which the business was conducted, and it is imput-
oto the manner in which the books were kept, it is a factor
econsidered in the case. 30
r* Cross—Then what does he say the profits of the busi-
e are 88they appear on the books ?
ihe Court—$1,166.21,

laintifFs Counsel offers in evidence notice served by cons-
-Also, demand made on constable for the return of

trie property.
Peter M. Melick, yacalled on behalf of plaintiff in rebuttal.

DIRECT EXAMINATION.
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By Mr. Borckerling;

Q. This amount of money which was collected for the year
previous, did you draw that out of the business ?

A. No, sir ; it went into the business. Ledger balances were
collected during the year and turned in as cash.

The Court—It is simply to be deducted from the cash collec-
tions during the year.

[Plaintiff Rests.]
Samuel E. Smith, recalled on behalf of defendant in rebuttal.

DIRECT EXAMINATION.
By Mr. Gross.

Q. Please state shortly, the way ybu conducted the business
in the selling of coal there ?

The Court.—In the first place, what relation did you bear to
the landlord in this case ?

A. T am the husband of Mrs. Smith.

Q. And you were placed there as her representative under
this lease?

A. Yes, sir.

Q And it was understood that you were to be placed
there when the lease was drawn ? ,,,

A. That was the understanding.fMr. Melick wanted me there
on account of my understanding the business.

Q. You have been there ?

A. Pretty near all my lifetime.

Q. State how this business was conducted in relation to the
delivery and sale of coal?

A. All orders received in the office were placed on the order
book. If it was a charge, it was carried in the charge account,
if it was cash, it was also marked cash on this book; thenit was
transferred to the cash-book —the regular cash-book that very
evening. Mr. Melick went over the books with me, and we
checked the books one from the other. I would sometimes ca
off from one book; he would sometimes check and sometimes
not. We also had a ticket for the delivery of every ton of coa.
Every ton of coal that ever went out of that yard had a receip,
that, when it came back, was our voucher; that was my p acg
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adwasdone, and all receipts should and did agree with the
books every evening.  The charges on this book were made by
neupon the day-book. Mr. Melick gave me the books that he
desired me to keep ; I kept them, as he asked me to keep them;
andthen Mr. Melick took the day-book at odd times and posted
the books in the plane-house, and made out his bills in the
plane-house and collected them by John Locker; and the receipts
oorresponded of an evening. They were printed receipts. Any-
body who received a ton of coal receipted for it, and the receipts
oorresponded with my books. I was in the office, and that was
nyplace to keep it. Mr. Melick came in, asI state, and if there
ws any error, we generally discovered it before I left. In
regardto the two tons of coal mentioned by Mr. Foote that
dadt appear, thatis true. 1 had made a bet of a couple of tons
of ooel at one time—or it was in money—and my party finally
sadthey would take a couple tons of coal; and the day I filled
itV Melick had two tons of coal sent to his house ; and we
agreed between ourselves that we call it an offset. He made no
rote of the two tons that I had, and there was none made of
what he received. That was all I ever heard of, and that came
atbefore the referee. There never has been at any time, ex-
ogt, perhaps, a quarter of aton of coal that was countermanded
arein a great while; ordinarily, if it was, it would be marked
countermanded; but there has not been a ton of coal otherwise

t athas gone out of the yard but what has been accounted for
anthese books.

Q When the coal was taken out of the yard, what did you
Ssothe driver 7 *

A Tt was impossible. He would have the ticket, with the re-
oaipt for that ticket, and he would bring it back to me, and I
Waddfile it. At the end of the day we would take out books
an tickets and check them to see if they agreed.

Q How long have you been engaged in the coal business ?

fM Wason corner when I was fifteen years old, with my
e “was off the place a few years, but I have spent the
(& my lifetime on the old corner.
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T (% {)About this coal being weighed, what do you know about
at ? , .
A. The first day it was not weighed ; the second day they,
commenced to weigh it. There was no coal weighed when he
commenced to cart it. There was seven or eight carting. Two
teams will cart 70 tons a day from the factory. I have put in
70 gross tons with two teams, while I was with Mr. Melick, into
Taylor’s factory, which is farther than Mr. Melick’s yard.
Q. How faris Mr. Melick’s yard from your yard, the oldyard?
10 A, It sjust across the bridge. There is only 50 feet between
them ; the bridge divides them.
Q. How many times did they have riding coal ?
A. There were three teams of Mr. Melick’s, and six or seven
teams belonging to other parties.
Q. Thatis, the first day?
A. The first day I don’t think he had as many asthat; he had
his own teams, and I think, one other, or two others.
Q. How much of the day were they engagedin carting?
A. Well, they commenced, I think, early in the morning, be-
20 fore I got to the office, and they were then carting; and I went
and saw Mr. Cross, and asked Melick to give me a settlement,
and he refused to do it.
- Q. How much of the day were they working?
A. T think the distress warrant was served about ten o'clock.
Q. Then, from early in the morning till ten o’clock on the first
day, they were engaged in carting coal ?
A. Three of his own and two others, I think lie had.
Q. Five teams he had ?
A. T think there were five teams.
30 Q@ How many men were loading the wagons?
A. As many men as could stand around the wagons, both in
theyard on the corner, and the yard on the other side.
Q. They were loading up as rapidly as they could and carting
it away ?
A. Yes, sir.

By the Court:

Q Did you see the pile of coal that was carted away that
day?
A. Yes, sir.
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Q Give your judgment as to the number of tons init? I
sk of the pile of coal that was carted away the first day ?
Witness—Before the distress warrant went in ?
. The Court—VYes.

A There were nearly 206 tons carted away the first day—175
o200 tons. - .

ByMr. Cross:

Q You are used to judging of the amount of coal from the
geof the pile? You can tell nearly, can’t you ?

A T can come very close to it 10

Q In your opinion, how much coal was taken away, judging
fiamthe size of the pile ?

Witness—The coal that was carted—that laid in the yard
*lien lie, commenced to cart first—till the time he was done

M. Cross—Yes; the coal that was taken away.
A Well, there was at least a thousand tons of coal in the yard
efore Mr. Melick commenced to move it. I couldjudge better
uny (\wnyard than Melick’s, because I know the property,
rowwhat 1t will hold, and I could, estimate it better there 20
min MelicK’s, from the fact that it was spread out a good

QhAir. Benedict was the constable who distrained this coal,
wshe? v

A Hewas. m
Q Did } ou ask him.to look at the quantity of coal you had in
y°ur yard on the 5th day of September, 1881 ?
[Objected to.]’
The Court—Did you ask him ? .
ATdd

M. Cross—Can I ask him ? 30
thsv C°Urt ’ y°u cann’t; prove anything in that line by
CROSS-EXAMINATION.

By M. liorcherling.

but? *°US™ ~ ere was always a ticket when the coal went



A. Yes, sir.

Q How did you manage when you made cash sales ?

A. Just the same. It’s all one thing.

Q You are certain of that ?

A. Yes, sir ; always sent aticket. Where a man came in the
yard and took a ton of coal, there was no ticket demanded ; it
was simply entered in the book.

Q. If a person came and bought a Smaller quantity than a
ton, and either carried it away or drew it away, did you give

10 him a ticket ?

A. No, sir.

Q. Then there were no tickets given for small cash sales?

A. No, sir; Mr. Melick didn’t require it.

Q. You say you posted all the items in thé cash-book from
the delivery book yourself ?

A. Certainly I did, unless I might have missed a case once in
a great while. '

Q. Turn to April 2, 1877, and find 29 Springfield, avenue, a
quarter of a ton. [Witness refers to book.] Do you find the

20 transfer from the delivery book ? Please to show where you
transferred it from that delivery book to either the cash-book or
sales-book?

A. We were busy in small quantities that day. There is two
pages of it. I see that it is not carried out in this book ; conse-
quently it was not carried out in that book. It was an order
that wasn’t filled. That frequently happens. I would say so,
undoubtedly, from the books. Ifit had been delivered it would
have shown there; and I am confident that is how that hap-
pened.

30 Q- Suppose you take April 12, Mrs. Clark ?

A. That’s an everyday occurrence in the coal business, hav
ing a quarter or something of that kind returned because people
won’t receive it when we don’t deliver it in time.

Q Why did you put all these sales into the account of sales,
if they were returned ?

A. Well, T would like to explain myself. In the hurry of
of business—I was alone—sometimes there might be an emor,
and me and Mr. Melick, together would discover it, and we
would put in the petty cash. . Where sometimes there has been
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alittle money over it has gone into the petty cash.

Q That don’t answer the question. Why did you foot up
thetotal sales, when the coal was returned ?

A Tdont think I did. Those are not footed up by me.

Q You have got April 12, Mrs. Clark ?

Witness—What is the amount please ?

M: Boreherling—A quarter of a ton $1.12, April 127?

A Not delivered. If it was the books would show.

Q What does it say ?

ATt is left blank. Let me see what the cashbook says. 10
[Referring to book. ] I have got it one place or the other. I
hedtwo of these to keep, you understand. The coal was not
delivered.

Q Does it say anything there about not being delivered ?

A T presume not.

Q Isn't it in the footing up ?

A T couldn’t say ; I haven't footed it up.

Q Isn'tit ?

A T have no doubt about it.

Q The next I was going to ask you about is June 21, 20
J Hayward ?

A I don’t see anything of that kind here.

Q J. Hayward, one ton of coal, $4, June 21. 1877 ?

A 1don't see it in the delivery book either.

Q Does it appear on your cashbook June 21 ?

A No; I don't see any such order. It might be a mistake
inthe name.

Q J. Hayward is the one I refer to ?

I don’t see it.

Q July 6, Robert Gray, 1 ion coal, $4 ? 30

A Oh, youll find many such things in a book like thls
My of these things if I had time, I could straighten them up,
Ad showit. I have found one case that I think will explain
‘hewhole matter. It was impossible for me to examine all
these cases.

Q Answer the question first, and then you may explain?

# ] took one case where I was familiar with the name. He
Wean intimate friend of Mr. Melick’s, and that explains the
“hde matter, as to how this thing is done.

Q Which one ?
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A. T can explain all of them if I have time to do it.
Q. How long would it take you to do it.
A. Here is a charge—John Campbell, King street, Nov. 30
877. 'This is the order book. That order was put down Nov.
30. Then there is seven days elapse before that two ton of coal
went out of the yard. When it went out it was charged on the
book, and was entered in the ledger, and is now in the ledger.
Q. I am speaking of the cash and delivery books ?
cash wouldnt agree, from the fact that these orders
were hot delivered on that day, and you would have to go back
to your cash to find where it was charged.
Q. Please go to your books and see where you had it on your
sales-book?
A. T never received it.

Q. Received what ?

A. This money. I find 2 ton of coal Nov. 30.

Q. Where does it next appear after this book?

A. Tt doesnt appear in the cash, because it was charged in
the ledger; because I never, received the cash.

Q Who put it in the ledger ?

A. Mr. Melick. It’s his own handwriting.

Q Didn’t you keep these books ?

A. Xdidn t keep the money he received.

Q. Did you keep the books ?

A. T kept them in the office.

Q. And you made the entries in the other books ?

A. Anything he gave me. Sometimes he would enter some
things himself.

Q. You made all the entries in the other books except the
ledger that in fact were made ?

A. No, sir.

Q. Who else made entries ?

A. Mr. Melick.

Q. In what books ?

A. In the different books.
_ Q Besides the ledger ?

A. Yes, sir. He kept the ledger “specially, though.

Q. Where does it appear on this sales-book what became of

the tons of coal? , .
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A You are asking me to aceotint for cash received bg} Peter

Q Answer thé question ?

A [Referring to cash-book] 1 find that the coal was trans-
farred to the ledger, and that it is credited on the day-book in
E f Zr1 11 ] handwriting, and also credited in the ledger,
l-tats Melick’s handwriting.

Q Doyou find it in the cash-book ?

I reodve it: Mr. Melick put it in his pocket

When was the entry made in that book ?  * 10

A Bj the book, on the 22d of December.

Q And when does it appear on this book where you sold it
out o1 your yard ?

A Tt was delivered at the time it was charged. The order
vies a week ahead.

Q Andthere is Dec. 22. Don’t that make three weeks?

* ¢s sir. Sometimes they are six weeks ahead—frequently.
~  Lookfor E. Roberts, Jan. 31, 1878. What do you find

laMch?v™dEebai n » A °rdered Jan’ 31’ and a aod » 20

0- How much a ton? Is it carried out ?

T rt is carried into the ledger.
JJ Is b carried out in that book ?
A No. Itis itithe order book.

ontw at %ayrth{ag was eorllgc&"eﬁ otrjlr el%%éla" o(fl oessé »é)olf{'sfand find
* t was not a cash sale; it was acharged sale.
S Was it put on the sales-book ?

“n tt 1l G°Tk *‘Wh” 8hould* be on the sales-book when SO
faringto A 1 It_ISearned out on the ledger properly. [Re-

acouutiscrrged """ '**** *° find °ut where Roberts’s

thisss 75 is that it was carried right into this ledger,

CGrriedmin +w ?1 el10Ugll tOState where that a «harge was

day or any Whbere is that entry, either on that
A figk Odi

thafs part tons cbar§ed to the gentleman, and

Q. Where is the balance?
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A. T was looking when the gentleman interrupted me. He
evidently came back and ordered more coal.

Q. T askfor the charge of Jan. 31, and you say it is carried
into this book, the ledger ?

A. Isn’t that Feb. 8 aweek afterwards.

Q $4.75?

A. $6.18. When the coal was delivered there was other coal,
probably, delivered with it.

Q. Look on your book and see where it is entered 1
10 A. That may have been a ton countermanded. [Examining
book.] Well, there is an entry of a ton and a half in M.
Melick’s writing, Feb. 8; and it doesn’t appear in the day-book.
Yes; it is.
* Q What is the entry ?
A. A ton and a half.
Q What date ?
A. Feb. 8
Q. Now I ask you about the one ton on the 30th of Jany?
A. Tt is included in that. When that ton was ordered, when
20 it went to him, seven or eight days afterwards, another half ton
of coal was ordered, and its all charged together. This charge
here is covered entirely.
Q. Will you please to point out the two orders ? Jan. 30 and
Feb. 16, isn’t it ?
A. E. A Roberts one ton of. coal, Feb. 16. If it isnt on this
book the man has been charged with more than he has got.
Q. You have got a ton there Jan. 30, haven’t you ? That is
in your handwriting ?
A. The charge is right, I presume, or I wouldnt have chaig
3Q ed it. dJan. 31,1 have got two half tons there. Now I amgo
ing to look a little further. —

Q. Are these two tons charged in any other book on tha
day ? ,

2‘: They were not delivered until some days afterwar s
There is no other entry but that that covers it.

Q. Please state whether the two and a half tons are charge
in this book ?

A. They are covered by this charge of Feb. 6. There w”
aton and a half delivered. He may have ordered another *
ton. I was trying to find it when you interrupted me.



found two ton of it; I will find the other half ton.

Q Please read from that first book, the order book, Jan. 31.
Hoamuch have you there ?

A Jan. 31, E. A. Roberts, 2J tons of coal

Q Do you find it on this book ?

A 1will find it where it covers it if you will permit me. I
cadt do it separately.

Q You testified that it was in this book ?

A He didn’t get all the coal. He has ordered there two tons
dfaoal, and he didn’t get it all. AN

Q In the ledger two tons appear ?

A Aton and a half.

Q Where is the rest ?

A Onthisorder book. He didn’t get it all. Hehas had a
tonand a half of it on one occasion and a ton on another—two
tasand a half. He didn’t get the other half ton.

Q Where is the first item on this book? You said it was
there? T . -

A He didn’t get it till after he had ordered it some time. He
hesordered three tons of coal, and he has had two ton and a 20
hdlf of it, and that’s all that’s charged.

Q Read what it says about that?

A T have.

0- What does he say about the delivery there ?

A “E. A. Roberts, Bloomfield road, tons of coalnot
marked delivered.

Q Does it say anything ? . 1 i

A It’s on the order book, but not marked delivered.

Q Was it delivered ?

A I should judge not, from the other charge. Sometimes 30
ve dont deliver the same day. I judge out of the two ton that
ke ordered he got a ton and a half.

Q Will you be good enough to add up the amount, and see if
hisadded in—that ton?

A Tt is Mr. Melick’s figures ; it is not my fault.

Plaintiffs Counsel—We charge that many of these matters

contained 1n this schedule are entered on the order-book and
’t on the cash-book.

Witness—You have sprung it onto me when I am not pre-
paredfor it. That can be done with any set of books. I- can



explain every single item there, if the time is permitted.
. Q. Do your hooks explain it ?

A. Certainly; it says he ordered three tons of coal, and hegot'
two tons and a half, and was charged with it.

Q. Do you owe Roberts anything ?

A. No, sir; I never owed him a dollar in my life.

Q. Will you turn to the cash-book, page 34. What addition
have you got there at the bottom—the footing up?

A. $1,408.49.

10 @ Oh, forthe day. We don’t want that in ; only the day.

A $75.27.

Q. Isn’t it, in fact, $87.36 ?

A. T don’t know. I know there was once there a nistake,
made of $10. I presume it’s a mistake.

Q How much is it ?

A. [After computation.] I think that’s correct—unless what
they have added in.

Q. Tt should be $87.36 on that day, shouldn’t it ?

A. T don’t make it so. I may be wrong. Yes ; it’s a mistake,

20 but I understand what it is.

Q How much is it ?

A. $9 or $10.

Q We make it $12.09. Pleaseto figure it up?

A. Mr. Melick received the money, because we eouldnt find
it at the time, and it was expected it would, come out some time,
but it never did, and Mr. Melick got the $10. I make the foot-
ing of that page $111.73.

Q. I ask you now, where you arrived at this amount, of
$75.27°?

3 Q A. The footing up on that day is $81.24.

Q. Your figures are $75.27, are they not?

A. Tt is corrected evidently by Mr. Melick.

Q. Look at page 38. How does it figure up there $53.25.
Is that correctly added together—those four items ?

A. This book was corrected every night by Mr. Melick.

Q. What should thatbe?
A. [After computation.[—$64. It is corrected afterwards </

Mr. Melick’s figures.
Q Turn to page 45 of the same book ?
Witness—[Interrupting] —Mr, Melick corrected all t ese
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things if there wag any mistakes. His cash had to agrée with
thehooks afterwards. Those were all fixed at that time—ex-
plained at the time he took the money.

Q [Continued.]—$24, here on page 45. dJust figuré those
e items and see what they amount to ?

ASH 'd. '""'m A4

Q There 1s $10 difference ?

A It was corrected, though, at the time, by Mr. Melick.
Wherever he found any errors he made it straight. He always

wart over the books. A 10
Q Didyou collect of John Thome $9 which you never re-
turned ? VVV;Tir. 5 n

A No, sir. T did not.

Q Did you collect it ?

A T am not positive; I think I did, but it Was handed to Mr.
Melick. It was just before the time we had th1s trouble.

Q How about Henry Holmes ?

A T know nothing of him.

Q Did you collect anything of him ?

A T did not collect a dollar of him ; that is, not on my own 20
acoount. If I collected it I had it on the books, of course.
I had nothing to do with the collections.

Q Were the $10.90 received from Mrs. S. Smith reported on
the books as having been received.

A That’'s my mother; it has never been received.
Q How about Phillip Randall ?
A T know nothing about Phillip Randall.
Q $12.50, on page 118 of the old day-book ?
A He has been working for Mr. Melick since this time. I
¢ont know anything about it. 30
Q How about Price, $13,50 ?
A I don’t know. I suppose it was paid to Air. Melick. You
are asking me questions.
Plaintiffs Counsel—I charge that you have received various
ames of money which I have enumerated, and insist that you
have not reported the receipts.

Witness—And I say I have not ; and it lias never been
¢ arged against me until I came into Court here. If I have an
opportunity I can explain every dollar of it. I can’t do it in an

OUr ~ is impossible for me. to do so.
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- Q Do you recollect collecting money from AM . Price?
~ A. No, sir; never collected a dollar.

Q. How is it about Bleecker, $39.75?

A. T don’t know.

Q Uffert, $s ?

A. T don’t know him.

Q. Didn’t collect ?

+ A No, sir.:

Q. Joseph Morgan, $16?

A. No, sir.

Q. Do you find any entry of a collection from any of these
parties on any of your books that you know of ?

A. Well, if they were dealing at the place, the collector, M.
Lockwood, had the handling of all the bills. I didn't know
anything about those matters. I was not expected, nor was
it my place, to collect any moneys. The first three years I was
with him I did not collect any money. He had a man to do
that.

Q. You didn’t collect any at all ?

A. No, sir ; not to my knowledge. I know of none at all.

Q. If these amounts that are spoken of, where collected and
not credited on the books, they were collected by somebody
else, besides you ?

A. Unbeknownst to me. ?

Q. These people had accounts at your coal-yard, hadnt they -

A. T think Mr. Price was workmg for Mr. Melick, and that
he had an account.

Q. How about Ecke ; did he have an account ?

A. T think he is one of-them that took advantage o
trouble, and never made any settlement.

Q. Does it appear on the books ?

A. Tt should appear on the books. vonB

Q. To refresh your memory, didn’t you trade thatb
or some part of it out in shoes ?

A. No, sir; I have had dealings with him but I paid h

my own account.
Q You say you never collected any moneys ?
A. T don’t remember collecting any moneys.
Q. [Paper shown to witness.] Is that vour han wri
A. Why, of course; I got that. That is abill that is
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far. It is on the books. It is right next door to the coal-yard
Jaes Dunn is.

Q Did you get that money ?

A Undoubtedly I did, and it’s on the books. I made out
hills for coal I sold in the office.

Q Did you receive that money ?

A Certainly I did.

Q Three bills that were shown to you, the moneys repre-
sented by those three bills you received ?

A 1in the office. 10

Q And you credited them on the books ? '

A T presume it is on the books. I know nothing to the con-
trary With outside collections I had nothing to do.

Q You did receive money in the office, and give bills and
receipts ?
mA Yes sir. /... .

Q The outside collections were done by some third party ?

A Yes, sir.

Q [Papers shown to Witness.] Those are your signatures ?

A Ye3 sir. Those are the same I had before. They are all 20
ﬁthe books properly, if you will give me time I will find them

Q Is that your signature ?

A That man, Russell Smith, works for Melick, and has for
Vears.

Q Did you sign that paper ?
A Certainly, I did.
Q How is it with that one ? [Another Paper.]
KNT ~kose are all coal bought in the office, and they are on
the books. 30
k . ~khe Court.] These six bills are bills of coal that you
,  SlSneft receipted for, and which you received in the office;
n iou say they all appear on the books ?

m 2eS Sr’ ycan “n(t themif I have time to foot the books

Q [By Mr. Borcherling.]
aRandall account?.
I do not.
Q Didn’t you board with Mrs. Randall ?
es, sir. I paid her every dollar I owed though.

Do you know anything about
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1 @, Did you credit on any of the bills belonging to this coal
business anything from Mrs. Randall on account tif yourboard?
A. T don’t think I did, sir.
Q. You are not certain ?
A. T am not positive; it is so long ago.

Petek Briengan, sworn on behalf of defendant in rebuttal.

DIRECT EXAMINATION
By Defendant’s Counsel:

Q. Are you carrying on a coal business at the corner of Plane
and Academy streets?

A. Yes, sir.

Q. The old yard occupied by Mr. Melick in 1877 and 1878?

A. Yes, sir.

Q. Have you ascertained from your accounts how much coal
was in your yard oh. the 5th of September last ?

A. Yes, sir.

Q, How many tons were there ?

A. 514 gross tons.

Q. In what shape was it ?

A. In bulk in the yard.

Q. In one heap ?

A. Yes, sir; and 1 deducted it from the invoices—the mnvoices
of purchase—and from the book accounts.

Q It was all in one heap ?

A. Yes, sir.

By Plaintiffs Counsel: ...

Q. You didn’t weigh it ?
A. No, sir. r
Q. You took it for granted that the invoices you had ought to

give you a balance?
A. 1 beg your pardon. It is weighed when it comesin, t a

is the weight I took.
Q. You didn’t weigh it when you found this amount?

A. Tt is all weighed when it goes out.

Q. I understand you get at it in this way. AH the A
weighed when it comes 1in, and the 'coal going out is we0
when it goes out ?
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A Yes, gir,

Q You take your invoice and find out what is brought in, land
tdeyour sales to find out how much has gone out.

A Yes, sir.

Q Are you carrying on the business there ?

A Yes, sir.

Q 'With whom ?

A The firm of Smith & Briengan.

Q Mrs. Smith and yourself ?

A Yes, sir. 10

Q Could you tell, from a heap of coal of that size, anything
aootit? Having no invoices for the weights, could you tell by
looking at it about how much coal there was there ?

A Well, I should imagine from seeing it and knowing what
adwas in there, that I would form an opinion; but not prob-
adly, within a ton or two.

Q might as close asthat?

A Yes, sir.

Q How long have you been in this business ?

A Six months. 20.

Q What business did you have before ?

A Various kinds. The last one was the hardware business.

Q You have never been in the coal business before ?

A No, sir.

Q Do you wish me to understand that by a six months ex-
perience in the coal business you can estimate a heap of coal of
over 500 tons within a ton or two ?

A From the books, I said.

A No; without any books or measurements, by guessing
30
A
fore
Q Suppose you had no figures before you ?

m ThenI couldn’t tell.

Q Who asked you to estimate, on the 5th of September last,
"heap of coal ?
“believe a messenger came from Mr. Cross.

Q Through whom 1

A Tt came direct from Mr. Cross. It Was sent from his office.
H Who brought it ?

Webj yes; I should imagine that by having the figures be-
e
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A. T couldn’t tell you.
Q He wanted an estimate at that time.
A. Yes, sir.

By Defendant’s Counsel:

Q. He merely asked you to state from your book whatamount
of coal there was in that pile ?
A. Yes, sir.

Cyrus Benedict, recalled on behalf of defendant.
DIRECT EXAMINATION.

10 By Defendant's Counsel i

Q. You distrained this coal that was over in the yard, and
which Melick moved at the time of the distress warrant, and you
saw the pile there ?

A. Yes, sir.

Q. And know its size ?

A. "Well, I remember the------

[Objected to.]

Q. Did you, on the 5th day of September last, go in the yard
of Briengen, at the comer of Plane and Academy street, andlook

20 at that pile of coal that Mr. Briengan showed you there in the
yard ?

A. T did. I couldn’t say it was on 5th of September; it was
about that time.

Q How did that pile of coal in the yard of Briengan comparein
size with the coal that you distrained over on the other side?
How muchmore, if any, was on the other side, than there was
in Mr. Bringan’s?

A. T couldn’t say how much there was. The pile I looked atm
September was somewhat higher than the other, I think, bu a

3 Q great deal shorter.

Q. Which was the larger pile ?

A- The larger pile was in Melick’s yard, I should think.

Q. Much larger ?

M It was a great deal longer—a very large pile of coa
There was a great deal more than I distrained on.

Q Make acomparison to the jury. Was that pile as
again as the one in Briengan’s yard ¢



A T wouldn’t be willing to say it was as large again. 1 think
itwes a great deal larger.

Q This was a year and five months after I saw the other?

A A good deal more. It was last September I was there.

CROSS-EXAMINATION.

By Plaintiff's Counsel:

Q [Paper shown to witness.] Is that your signature ?

A T believe that to be my signature ?

Q Isn’t that the notice you served on Mr. Melick ?

A That looks like my writing. I didn’t know positively that 10
Iserved anotice. I came to your office and told you what I
had done ; and, of course you knew whether I had served a
motice or not. I didn’t remember.

And thereupon the defendant rested his cause.
Rest for all.

The testimony in the cause having been concluded, and the

partieshaving rested the cause, the Judge proceeded to charge
the Jury, as follows :






CHARGE OF THE COURT.

Deptje, J. Since the adjournment of this Court,
gentlemen, on Friday evening last, I have had no
opportunity to look at a figure in this cause, or to
think of the state of accounts between these parties.
I shall be compelled, therefore, in presenting that
feature.-of this case, which relates to accounts, to rely
upon the memoranda made by one of the jurors, con-
tenting myself with simply stating in round numbers
results that will be important for the jury to bear in
mind if an account comes to be stated in this case.

But, before adverting at all to this account, it is
proper that I should state concisely the position of
these parties and the character of the issues that are
involved in the case; and, in doing so, I shall call
attention to one of its features of very great im-
portance which it is possible may dispose of it before
it reaches an account, and which, while it received
attention from counsel during the progress of the
case, received comparatively little in the course of the
summing up.

This is an action of replevin. It isbrought by Peter

Melick, the plaintiff, who brings this action to
recover for a certain quantity of coal which is con-
fessedly his property, and which was taken from his
possession in virtue of a landlord’s warrant that was
issued by Mrs. Smith and delivered to the defendant,
one of the officers of this county. The merits of the
case, therefore, consist in determining the validity
and sufficiency of the excuse given on the part of the

efendant for taking that property from the plaintiff’s
Possession.

~The evidence shows that Mrs. Smith was the owner
0 certain premises that were appropriated for the
h*rP°ses °f a coal yard, and that, sometime during
lve Month of May, 1877, «he and Melick entered into
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a lease by force of which she rented her premises to
Melick for the term of one year, commencing on the
1st of April, 1877, and continuing down to the 1st of
April, 1878. That lease is in evidence and it is the
foundation of the authority on the part of this de-
fendant for taking this property. By the terms of
that lease Mr. Melick agreed to pay an annual rent
of $750. He also agreed to give Mrs. Smith, in addi-
tion to the stated sum I have mentioned, the one-half
of the profits which might be realized from the con-
duct of the business of buying and selling coal
during the year, on .the premises demised.

The admission of counsel and the evidence in the
cause shows that the rent, $750, has been paid; and
that, therefore, is to be excluded from your con-
sideration, except so far as that rent entered into the
profits realized from the conduct of the business.

In this situation of affairs, on or about the 3rd of
April, 1878, Mr. Melick having rented another place
to carry on his business, was engaged in the removal
of his coal (for the coal was his) to the new yard
where he proposed to continue the business in the
future. While he was doing so, the property was
taken by the defendant in this case, Cyrus Benedict,
in virtue of a landlord’s warrant issued by Mrs. Smith,
for one-quarter of the rent reserved, $750, (which has
been paid,) and the one-half of the profits which she
claimed to have been realized out of the business dur-
ing the year.

Now, the justification of the defendant for the
taking of Mr. Melick’s property depends, in the first
place, upon the legality of that warrant, and upon
the right of the landlord to resort to a landlor s
warrant for the purpose of collecting the rent that
1s now in controversy in this cause. That is the firs
issue. -

The law on that subject is this : A landlord has a
right, without process of law, to seize on the proper }
of his tenant for the purpose of making out of it tie
rent that is due for the premises demised. The tenan
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also has rights jvhich enter into and determine the
propriety of resorting to a landlord’s warrant in any
case, and that is the right to relieve his property from
seizure by tendering the amount of rent that is actu-
ally due, in order to relieve his property from seizure
and sale by the landlord for the satisfaction of the
rent.

There is only a certain class of cases where a land-
lord can resort to a distress warrant for the collection
of rent, and these cases are divided into two classes.
First, where the rent is reserved in money, the amount
of which can be determined by actual calculation, by
subtracting from the amount of rent reserved the
amount of payments made ; secondly, where the rent
reserved 1s In one sense uncertain,—that is, where it
doesn’t consist in so many dollars and cents, but
where it consists in a variable quantity, determin-
able by some method of ascertainment other than by
mere division and subtraction. There the landlord
may distrain where the situation of affairs is such that
the tenant, by a calculation or inspection, may readily
ascertain the amount he out to tender in order to re-
lieve his property. Because the right of the tenant to
relieve himself from the distress of his goods by a
tender is a right that is as high as the right of the
landlord to collect his rent by a landlord’s warrant.
And wherever it appears, as the result of any case,
that the amount of rent that is to be paid cannot
Ath convenience and readiness be ascertained, so
that the tenant may make a tender of the rent due,
there the landlord has no right to resort to a land-
ed s warrant for the purpose of collecting rent. I
cannot place that principle in any clearer light than
by readin®  an extract from the opinion of the Court

I Errors in this case, when the case was before the
bourt on review.

_Rhe Court read from opinion referred to, and con-
tinved ;] «  « 9 8

If this result,” (. e., the amount of profits readily
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appearing on the production of the books,) “ was con-
templated by the parties, and has actually been
effected by the agency proposed arid provided by
them, and by a simple process of bookkeeping and
calculation, where the quantities are all known and
appear, then the amount payable by the tenant as
one-half of the profits of the business might readily
be ascertained.” And it is only, gentleman, in that
event that the landlord in this case had a right to re-
sort to a landlord’s warrant for the purpose of collect-
ing his rent.

The first question in the cause, then, is whether, by
taking those books, the jury can perceive, by their
inspection and examination, that the tenant could
have readily ascertained the amount of this yent when
that distress warrant was executed, and could have
tendered the amount; for only in that event was the
landlord entitled to resort to this landlord’s warrant
for the purpose of thp collection of the rent.

I have not examined these books, but it appears
from the evidence of one of .the experts that the
amount of rent payable under this clause in this lease
could not be ascertained with any degree of exactness
on an examination of these books for a term of three
weeks. We have also been engaged in the trial of
this cause for nearly three days; and if an examina-
tion for three weeks and a trial before a jury for the
length of time this case has occupied be necessary for
the purpose of ascertaining the amount of these
profits, then this landlord’s warrant was illegal, and
the plaintiff would be entitled to a verdict for the ie-
turn of his property, for the reason that, under those
circumstances, the landlord had no right to resort to
a landlord’s warrant to collect rent.

A tender of an amount for rent by the tenant, L
accepted by the landlord, is final. The tenant canno
recover back any excess that he has tendered for f e
purpose of relieving his property. If he is not m
condition to give bond to have the property restore ,
and is compelled to delay the investigation and ascer



tainment of the amount by the slow process of the
law, you can readily see that there may be circum-
stances under which the use of a landlord’s warrant
for the collection of rent maybe the entire'destruction
of aman’s business ; and it is only when the condition
of affairs is such, that the tenant can safely exercise
his right of tender, that the landlord can resort to a
landlord’s warrant for the collection of his rent. So
that if, on the examination of these books,—in view
of Mr. Melick’s position in that yard, taking some
part, at least, in the prosecution of that business—the
books are not such as you think would enable him to
have readily ascertained the amount, then the defend-
ant will be entitled to a verdict. If, on the other hand,
on your examination of these books—(I put every-
thing else aside)—you think that Mr. Melick could
without unreasonable delay Ijave ascertained the
amount due for this portion of the rent, so as to have
safely made a tender of it, then this distress warrant
was legal.

If you find this question in favor of the defendant,
the landlord, then, and in that event only, you will
proceed to state an account between these parties ; for
the apt under which this suit was brought provides
that where the landlord has executed a landlord’s
warrant, and the tenant has sued out a writ of reple-
vin, and issue be joined in such a suit, if the case is
onein which the landlord was justified in resorting to
adistress warrant, the jury are required to find two
facts: they are required to find the sum of the arrears
and the value of the goods and chattels distrained;
and the landlord will by that proceeding obtain a
judgment for the amount of rent that is so found to
oe due. If the warrant was a legal one this suit is
¢’nverted into a suit on the part of the landlord for
the recovery of the rent that is due him, and he will
be entitled to a verdict for that amount, with a proper
calculation of interest.

Now, on that subject I propose to make but a very
few observations, because the accounts have been
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stated by the experts in such a form as will enable
you, 1n case you are called upon to determine the
amount of this rent, very readily to apply the evi-
dence to the proper -construction of the law under
which this property was held.

I will take up first, and will quite briefiy refer to,
the statement made by Mr. Bestie, the accountant
called on the part of the defendant, who makes the
actual sales in cash amount to $20,422 02. He makes
the expense accountl1$3,888 15; the cost of coal, in-
cluding the valuation of the coal that was on hand
April 1, 1877, when Mr. Melick commenced this busi-
ness $14,464 48, making the expense account and the
cost of the coal $18,352 62. Deducting that from the
actual sales in cash would leave a net balance of $2-
069 39. According to his testimony there appears
also to have been on ,the ledger on April 1, 1878 $2-
968 42. He allows for bad debts $250, making the
net balance of the ledger accounts $2,718 42. Adding
that to the other statement of net profits, makes the
total amount of his net profits $4,787 81. Then di-
viding that by two would leave the one-half of the
net profits $2,393 91. It is admitted by the defend-
ant that she has received on account of these net
profits the. sum of $1,174 21,—making, according to
the expert’s statement, $1,219 70, the amount due for
the profits during that year. The distress warrant
was issued ,for only $1,112 50; and, if you adopt the
statement made by Mr. Bestie, the defendant would
be entitled to a verdict for thé amount of net profits
claimed in the distress warrant, $1,112 50, with a cal-
culation of interest from April 1, 1878 down to the
present time. Having expressed only that amount in
her distress warrant she cannot be allowed more than
that on this statement of the account.

On the other hand you have the statement of Mr.
Foote ; and without going into the figures in cletai
I may say that, on a* comparison of the cash saes
and the book accounts, including the coal and woo ,
he makes the net profit $4,681, from which he e



ducts for bad debts $515 61, making his net balance
$4,166. 21.

You will perceive that when you take out of these
accounts the difference between the allowance made
by Mr. Bestic for bad debts, and the loss claimed by
Mr. Foote for bad debts, the statements of account by
these two experts do not very materially differ—-
they differ probably about $200.

Mr. Foote, however, claims as a loss in the business
553 Ions of coal, amounting to $2,156 70; deducting
that, he makes the amount of net profits $2,009 51.
One half of that is $1,004 75;—1,174 21 having been
paid to Mrs. Smith. On that statement of the ac-

count the defendant was paid the whole of her rent,
and overpaid.

Now, while there are corrections of small items,
the difference between the statement made by Mr.
Foote and that made bv Mr. Bestic consists chiefly
in the allowance of $51*5 61 instead of $250 for loss
on the books of account, and a claim for 553 tons of
coal, which is claimed, on the part of the plaintiff, to
have been lost—dropped from the accounts in some
way hi the course of the prosecution of this business.
Mr. Bestic obtains his information from the books
exclusively ; he makes the amount of coal on hand
on April 1st, 1878, 1,021 tons ‘ in other words, in his
mode of stating the account, charging Mr. Melick
with all the coal that has been sold, arid giving him
credit for all the coal that he bought, there should
have been 1021 tons on hand at the end of the year.
Mr. Foote’s account is based on the testimony7of Mr.
Hart, who weighed the coal after the distress warrant
was issued, and the testimony of witnesses with re-
gard to the amount of coal that was actually on hand
aud removed before the warrant was executed.

In the statement of this account the jury are to
consider the amount of'bad debts that appeared upon

ese books; for, although the* defendant stipulated

at she should not become a partner and should not

e liable for any indebtedness to, or indebtedness

10

20

30

40



10

20

30

40

7AL -

from, tlie firm ; yet .the arrangement between these
parties was an arrangement for the division of profits
and losses from bad debts, fairly and honestly incur-
red in the prosecution of the business, are an element
which is “always considered in the ascertainment of
profits. The question 1is, if the item of bad debts is
allowed, how>much shall be allowed for 1t—$250 or
$515 16? That the jury is to determine under the
evidence.

The other substantial difference between these two
experts is with regard to the quantity of coal on
hand on April 1, 1878. This item is to be allowed.
If a merchant wants to ascertain his profits he takes
the value of his stock on hand at the beginning of
the year and compares with it the stock that is on
hand at the end of the year ; and if, by the careless-
ness with which his business has been conducted or
his books have been kept, a certain quantity of that
stock has disappeared from his store without any
equivalent being returned for it, he considers that in
the estimation of his profits. And so, in this case,
the lease requiring the landlord to furnish a com-
petent person to superintend the conduct of this
business and the keeping of the accounts, if, by
reason of his management of the portion of the busi-
ness intrusted to him, a certain portion of the coal
which has been bought does not get into the business
of the concern it is a loss ; and in determining the
amount of profits you are to consider the loss arising

.An that way. In no other way, in the ordinary con-

duct of business, can the amount of profit be ascer-
tained.

If this item 1s to be allowed, how much shall be al-
lowed-is a question for the jury linger the evidence.
If the 1021 tons was the amount that appears from
the eVidence in the case to have been the amount that
was on hand then no loss has occurred in that way.
If the examination of the evidence satisfies you that a
less amount of coal was on hand, and that the differ-
ence between the amount the books required to be on
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hand and the amount that actually was on hand disap-
peared because of the manner in which this business
was conducted, that fact is to be considered in the
statement of account; and, without examining the
figures any further, I leave this part of the case with
this observation,—that if you come to state the ac-
count you are to state it on the principles I have
mentioned, ascertaining what was due. on. the first of
April, 1878, to the defendant for her rent, and give
her interest from that date down to the present time—
the suit being considered, in that aspect of the case,
as an ordinary suit for the collection of rent. Then
your verdict will be for the defendant, specifying the
amount of rent that is due her.

If, on the other hand, you fiud after examining
these books that the condition of these accounts on
April 1, 1878, was such that the amount due for the
profits could not be readily ascertained by the tenant,
so that he could have made the tender, and therefore
that this distress warrant was illegal,—or.'if, after
examining the aceouuts, you find that the rent has
been paid, then and in that event your verdict will bei
for the plaintiff, with an assessment of damages at six
cents ; because in that event the property was illegally
taken, and the plaintiff can only claim to have it re-
turned to him with nominal damages.

The jury having retired,

pefendant’s counsel asks the Court to charge the
jury that if it is possible to determine the amount of

erent from the books of account, then the rent is
J ciently certain to justify the distress warrant.

The Court declines so to charge.

2. Also, that the landlord had the books examined
y a bookkeeper previous to the expiration of the

ease, and knew what rent was due, and that he dis-
fained for a certain amount.

The Court declines so to charge.
3
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3. Also, that there is no sufficient evidence that
the debts were bad.

The Court declines so to charge.

4. Also, that in order to ascertain whether the debt
was bad or not, it was the duty of the tenant to ob-
tain judgment and issue execution.

The Court declines so to charge.

To which rulings and decisions of the Court defend-
ant’s counsel excepts, on the ground that the Court
ought to have so charged the jury as requested, and
prays a bill of exceptions* which is allowed and sealed
accordingly.

Exception granted.

Defendant’s counsel prays an exception to the fol-
lowing language of the Court’s charge to the jury:
“ We have also been engaged in the trial of this cause
for nearly three days; and if an examination for three
weeks and a trial before a jury for the length of time
Jhis case has occupied be necessary for the purpose of
ascertaining the amount of these profits, then this
landlord’s warrant was illegal.”

Exception granted.

Defendant’s counsel prays an exception to the
Court’s charge to the jury “ That it is only where the
amount of rent due can be readily ascertained by the
tenant that the landlord has a right to distrain. ”

Exception granted.

Defendant’s counsel prays an exception to the
Court’s charge to the jitry “ That if. they found that the
condition of the accounts was such that the amount
due for profits could not readily be ascertained by | e
tenant, they must find a verdict for the plaintiff.

Exception granted.

Defendant’s counsel prays an exception to the
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Court’s charge to the jury “ That losses on account of

bad debts should be considered and allowed by the
jury in favor of the plaintiff in making up the account.”

Exception granted.

Defendant’s counsel prays an exception to the
Court’s charge to the jury “ That the item of 1021 tons
of coal might be taken into consideration in ascer-
taining the amount of the profits.”

Exception granted.

Defendant’s counsel prays an exception to the
Court’s charge to the jury “ That in ascertaining the
amount of profits the quantity of coal lost during
the year was to be taken into consideration.”

Exception granted.

Defendant’s counsel prays an exception to the
Court’s charge to the jury “ That whenever it appears
as the result of any case that the tenant cannot with
convenience ascertain the amount of rent due, the
landlord has no right to distrain.”

Whereupon the counsel for the defendant made ex-
ception to the said ruling of said Judge, as follows :

Defendant’s counsel prays an exception to the fol-
lowing language of the Court’s charge to the jury:
“~Ve have also been engaged in the trial of This
cause for nearly three days, and: if an examination
for three weeks and a trial before a jury for the
length of time this case has occupied be necessary for
the purpose of ascertaining the amount of these
profits then this landlord’s warrant was illegal,” and
Prayed that said Judge would set his hand and seal
to this bill of exception, and it is sealed accordingly.

DAVID A. DEPUE; p.s.
J. s. ct.

Defendant’s counsel prays an exception to the
ourt's charge to the jury “ That if they found that
e condition of the accounts was such that the
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amount due for profits could not readily be ascer-
tained by the tenant they must find a verdict for the
plaintiff,” and prayed that said Judge would set his
hand and seal to this bill of exception, and it is sealed
accordingly.
DAVID A. DEPUE, V s.il:
J. s ct.

Defendant’s counsel prays an exception to the
Court’s charge to the jury “ That losses on account of
bad debts should be considered and allowed by the
jury in favor of the plaintiff in making up the ac-
count,” and prayed that said Judge would set his
hand and seal to this bill of exception, and it is sealed
accordingly.

[This exception waived.]

Defendant’s counsel prays an exception to the
Court’s charge to the jury ‘‘That the item of 1,021
tons of coal might be taken into consideration in
ascertaining the amount of the profits,” and prayed
that the said Judge would set his hand and seal to
this bill of exception, and it is sealed accordingly.

DAVID A. DEPUE, [i.it]
dJ.

Defendant’s counsel prays an exception to the
Court’s charge to the jury “ That, in ascertaining the
amount of profits, the quantity of coal lost during
the year was to be taken into consideration,” and
prayed that said judge would set his hand and seal
to this bill of exception, and it was sealed accordingly.

DAVID A. DEPUE, [i.s]
dJ.

Defendant’s counsel prays an exception to the fol-
lowing language of the Court to the jury: uSo that
if, on the examination of these books, in view of
Mr. Melick’s position in that yard, taking some part
at least in the prosecution of that business, the books
are not such as you think would enable him to have
readily ascertained the amount amount, then the de-



fendant will be entitled to a verdict; if on the other
hand, oh your examination of these books, (I put every
thing else aside,) you think that Mr. Melick could
without Unreasonable delay have ascertained the
amount due for this portion of the rent so as to
have safely made a tender of it, then this distress
warrant was legal ® and prayed that said judge
would set his hand and seal to this bill of excep-
tion, and it is sealed accordingly.

[Exception not taken]

Defendant’s counsel prays an exception to the
Court’s charge to the jury, “ that whenever it ap-
pears as the result of any case that the tenant can-
not, with convenience, ascertain the amount of rent
due, the landlord has no right to distrain,” arid
prayed that said judge would set his hand and seal
to this bill of exception, and it is sealed according,

DAVID A. DEPUE, [i.s.]
J.

The counsel for the defendant requested his Honor,

ViZ),judge>to charge and instruct the jury, as follows,'

ist. Defendant’s counsel asks the Court to charge

e TO “That if it i1s possible to determine the
amount of the rent from the books of account than
me rent is sufficiently certain to justify the distress
warrant. ,

The Court declines so to charge

lI That if the jury believe that the landlord had
e ooks examined by a bookkeeper previous to the
xpiration of the lease and knew what rent was due,
en the distress warrant was legal and he distrained
or a certain amount. .

The Court declines so to charge.

is not sufficient evidence to show
" debts were bad.

That in order to ascartain whether the debts
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were bad or not, it was the duty of the tenant to ob-
tain~ judgment and issue execution. The Court de-
clines so to charge.

Whereupon, the counsel of the defendant, conceiv-
ing that by the law of the land the Judge should have
charged and instructed the jury, as above requested,
prayed that his Honor, the judge, would set his hand
and seal to this bill of exceptions to the said opinion
of said Judge, and it is sealed accordingly.

DAV1I) A. DEPUE, T[1 . &]

’

The foregoing exceptions are signed subject to the
instructions as given. The books and the statements
and calculations of the experts are to be made exhib-

its 1n the case.
DAVID A. DEPUE,
ood

Gn the 19th day of October, 1882, what was sugges-
ted by defendants counsel to be hi* bill of exceptions
in above cause, with a notice that he would on the 21st
of the same month ask the, Circuit Judge to sign, was
left with me; opposition being made before the Cir-
cuit Judge the exceptions/were not signed, and de-
fendant’s counsel directed to redraw them according
to the taking in Court, and on the ninth day of No-
vember, 1882, the above exceptions taken, and wine
were signed, were first presented to my notice.

CHARLES BORCHERLING,
Attorney of Plaintiff-

WRIT OF ERROR.

New .dJersey, 5. The State of New Jersey o
David A. Depue, Esquire, Judge of our Circuit Corn ,
at Newark, in and for the County of Essex, or sue
Justice of the Supreme Court of the State o »eW

40 Jersey as shall hold such Circuit Court, greeting-



Because in the record and proceedings, and also in
the giving judgment in a plaint which was in our
Circuit Court, holden at Newark, in and for the said
County of Essex, between Peter M. Melick, plaintiff,
and Cyrus Benedict, defendant of a plea of replevin,
manifest error® have intervened to the great damage
of the defendant, as by his complaint we are in-
formed, we being willing that speedy justice should be
done to the parties aforesaid, in this behalf do com-
mand you distinctly and openly to send, under your
seal, the record and proceedings aforesaid, with all
things touching and concerning the same, to our Court
of Errors and Appeals, before the judges thereof, on
the thirteenth day of February next, and this writ and
the records and proceedings aforesaid being inspected,
we may cause to be further done thereupon what of
right and according to law ought to be done.

Witness our Chancellor and President Judge of our
said Court of Errors and Appeals, at Trenton afore-
said, the twenty-fourth day of January in the year

of our Lord one thousand eight hundred and eighty-
two..

HENRY C. KELSEY,

H 11 . I Clerk.
PHILIP W. CROSS,

Attorney. "

Essex County, SS. ¢

The Judge of the Circuit Court of the County of Es-
sex, by virtue of the within writ to us directed, do cer-
tify that the Court of Errors and Appeals of the State of
New Jersey, the plaint, judgment and proceedings,
whereof mention is made in said writ, with all things
touching the same, as we are herein commanded.

By order of the Court, given under the selal of the

Court, this seventeenth day of February, eighteen
hundred and eighty-twu. AN

[1.m

p)

20

1|

40



— 80 —

Pleas before the dJudge of the Circuit Court,
holden at Newark, in and for the County of Essex,
of the eighteenth day of April, A. IX, eighteen hun-
dred and seventy-eight.

WM. A. SMITH,
Clerk.

10 Essex County, s5.:

20

30

40

Cyriis Benedict, the defendant in this suit was
summoiled to answer Peter M. Melick, the plaintiff
therein of a plea, wherefore he took and unjustly
detained certain goods and chattels; the property of

/ the said plaintiff, hereinafter mentioned and set forth,
And thereupon the said plaintiff, by Charles Bocher-
ling his attorney, complains : for that the said
defendant heretofore, to wit, on the second day of
April, in the year of our Lord one thousand eight
hundred and Seventy-eight, to wit, hi the City of
Newark, in the County of EsSex, aforesaid, and with-
in the jurisdiction of. this Court, from a certain mes-
suage and premises, known as number two hundred
and fifty-one Plane Street, in the City of Newark,
County of Essex, aforesaid, then and there occupied
by the said plaintiff, took the following articles, coals,
goods and chattels namely, lot of stove coals and nut
coals, specified as about three hundred and fifty tons
of coals in the aggregate, property of the said plain-
tiff, to wit, of the value of fourteen hundred dollars,
.and unjustly detained the same, until the commence-
ment of this suit; wherefore the said plaintiff saith
that he is injured and hath sustained damage tp the
value of fourteen hundred dollars, and therefore he
brings his suit, &c.

And the said Cyrus Benedict, by Philip "W. Cross
liis attorney, comes and defends the wrong and injury
when, &'c, and admits the taking of the goods an
chattels in the said declaration described, and at t e
place mentioned therein, and justly, because he says
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the said plaintiff, to wit, on the first daw of April,
A D., 1877, under his hand and seal, rented, hired
and leased of one Grace Smith, certain premises,
situate in the City, of Newark, in the County of Essex
and State of New Jersey, and known and designated as
No. 9 Academy Street, in said City, and more particu-
larly mentioned and described in said lease, now in
the possession of this defendant, and which'he now
offers to bring into this Court, tlie date whereof is
the day and year aforesaid, and by the terms of said
lease, as will more fully appear by reference thereto,,
the said plaintiff agreed to pay the said Grace Smith,
asrent for the same, the sum of seven hundred and
fifty dollars in quarterly installments, at the expira-
tion of each quarter, from the said first of April,
1877, together with one half of the profits arising
from the business of buying and selling coal from
said premises, at the expiration of said lease, as will
more fully appear by reference thereto ; that the said
plaintiff entered upon said premises and enjoyed the
same, under and by virtue of said lease, from said
first day of April, 1877, till April 1st, 1878; that at
the time of taking the goods and chattels, as*alleged
in plaintiff s declaration, there was due and owing
said Grace Smith, from said plaintiff, the sum of one
hundred and eighty-seven dollars and fifty cents, for
one quarterly installment of the seven hundred and
fifty dollars, for said portion of the rent of said-prem-
ises, due and payable on the first day of April, 1878,
and also the further sum of eleven hundred and
twelve dollars and fifty cents, due on the first day of
April, 1878, for the rent of said premises, reserved by
the terms of said lease as will more fully appear by
reference thereto, and which said last mentioned sum
is one half of the profits arising from said business of
buying and selling coal from said premises, during
the term of said lease, as will more fully appear by
the books of account kept by the said plaintiff, and
to which this defendant refers ; and the reason the
defendant does not bring the same into Court is, the

5.
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the said books of account are in the possession of the.

Said plaintiff ; that the said plaintiff being so indebt-
ed to the said Grace Smith for rent, as aforesaid, on
the thirty-first day of March, 1878, removed said
goods from said, premises to the premises known
mas No. 251 Plane Street, in said City of Newark;
that oh the third day of April, 1878, the said Grace
Smith issued, under her hand and seal, a distress
warrant, directed to defendant, one of the constables
of the County of Essx in said State, whereby she em-
powered this defendant to distrain the goods and
chattels of the said Peter M. Melick, on the premises
known as No. 99 Academy Street, in said City, or
which may have been ,removed therefrom within
thirty days, for said sum of thirteen hundred dollars,
being the balancé of the rent due the said Grace
Smith on the first day of April, 1878, as will more
fully appear by said warrant of distress, now in the
possession of defendant and which he now brings
into Court, the date whereof is the day and year
aforesaid ; that by virtue of said warrant of distress
this defendant seized the goods and chattels of said
plaintiff, mentioned and described in his declaration,
and at the time therein set forth, as the defendant
might lawfully do according to the statute in such
case made and provided.

And the said defendant is ready to verify,—where-
fore heNprays judgment, arid a return of the sal
goods and chattels, together with his damages an
costs and charges by him about his defence in t is
behalf expended, according to the form of the statute
in such case made and provided, tObe adjudge to
him, &ec. »

And the said plaintiff as to the said cognizance o
the said defendant, saith that the said defendant, y
readon of anything by him in that cognizance a o'e
alleged, ought not, as bailiff of the said Grace mi ?
to acknowledge the taking of the said goods, chat es
and coals in the said place and premises, known an
designated as number two hundred and fiftyone
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Plane Street, in the City of Newark, in said County
of Essex, in which said place and premises, known
and designated as aforesaid, in which, &c., aild justly,
&c., because he saith that no part of the said sup-
posed rent, in the said cognizance mentioned, was, or
is, in arrear, from the said plaintiff to the said Grace
Smith, in manner and form as the said defendant
hath in his said cognizance in that behalf alleged,
And this the said plaintiff prays may be inquired of
by the country, &c.

And for a further plea in this behalf to the said
cognizance of the said defendant the said plaintiff,
by leave of the Court here for this purpose, first had
and obtained according to the form of the statute in
such case made and provided, saith that the said de-
fendant by reason of anything in his said cognizance
alleged, as bailiff of the said Grace Smith, ought not
to acknowledge the taking of the said goods, chattels
and coals of the said plaintiff, in the said place known
and designated as number two hundred and fifty-one
Plane Street, in the City- of Newark, in the County of
Essex aforesaid, in which, &c., and unjustly, &e., be-
cause he saith that he the said defendant at the said
time, when, &c., was not the bailiff of the said Grace
Smith in manner and form as the said defendant hath
above in his said cognizance in that behalf alleged!
And this the said plaintiff prays may also be inquired
°f by the country, &c.

Therefore, let a jury thereupon come before the
Judge aforesaid,, at Newark aforesaid, the first Tues-
day of September next, who neither, &c., to recognize,
4c., because, &c., and the same day is givqn to the
parties here, &c.

At which day, before the Judge aforesaid, at New-
ark aforesaid, come the said parties by their said
attorneys aforesaid, and the Sheriff hath not sent here
the writ to him in this behalf directed, nor hath he
done anything thereupon.

And afterwards, that, is to say, the fifth day of

anuary, A. D., eighteen hundred and eighty-two,

10

20

30

40



10

20

80

40

until which time the issue as aforesaid joined had
been continued before the Judge aforesaid, at Newark
gtoresaid, come the said parties by their said at-
torneys, and the jurors of the jury of whom mention
is before made, being summoned, also come, who, to
speak the truth of the matter within contained, being
chosen, tried and sworn upon their oath; the trial
of this cause was commenced and continued until the
tenth day of January, eighteen hundred and eighty-
two, when the jurors say they find the property in the
plaintiff, and assess his damages against the defend-
ant at six cents ; and so they say all.

Whereupon, it is considered that the said plaintiff
do recover possession of the said goods and chattels
in the declaration mentioned to him irrepleviably to
hold 1 and it is further considered that the said plain-
tiff recover, against the said defendant his damages
by him sustained on occasion of the detention of tie
said goods and chattels in form aforesaid found, and
also the farther sum of two hundred and forty dollars
and sixty-three cents for his costs and charges by him
about his suit in this behalf expended by the Court,
no where assessed to him of increase with his assent,
which damages, costs and charges in the woe
amount to two hundred: and forty dollars and sixy
nine cents.

And the said defendant in mercy, Ad-
judgment signed January. 10th,'1882.

DAVID A. DEPUE, Judge.

ASSIGNMENT OF EBRORS.

Afterwards, that is to say on the thirtieth day of
February, eighteen hundred and eighty-two, m mj
Court of Errors and Appeals in the last res<r Rfo

causes in the State of New dJersey, .ca“e _ d
Cyrus Benedict, by Philip W. Cross his attorney,
savs that in the record and proceedings a or

’



also in the matters recited and contained in the said
bill of exceptions, and also in giving the verdict and
judgment aforesaid, there is manifest error in this, to
wit:

That the declaration aforesaid, and the mmatters
therein contained are not sufficient in law for the said
Peter M. Melick to have his said action against the
said Cyrus Benedict.

There is also error in this, to wit:

Because, the »pudge before whom said cause was
tried, charged the .jury as follows: “ We have also
been engaged iri the trial of this cause for nearly three
days, and if an examination, for three weeks and a
trial before a jury for the length of time this case has
occupied be necessary for the purpose of ascertaining
the amount of these profits, then this landlord’s war-
rant was illegal.”

Second.— Because the said Judge charged the said
jury “ That if they found that the condition of the
accounts was such that the amount due for profits
could not readily be ascertained by the tenant they
must find a verdict for the plaintiff.”

Thikd — Because also the said Judge charged the
jury, “ So that if, on the examination of these books,
inview of Mr. Melick’s position in that yard, taking
some part at least in the prosecutionof that business,
the books are not such as you-think would enable
him to have readily a-scertained the amount, then the
defendant will be entitled to a verdict. If on the
other hand, on your examination of these books, (I
put every thing else aside) you think Mr. Melick
could without unreasonable delay have ascertained
the amount due for this portion of the rent, so as to
have safely made .a tender of it, then this distress
warrant was illegal.

Note.—This Assignment of Error waived. The exception not
properly taken.

Fourth.—Because also, the said Judge charged
6
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said jury “ That in ascertaining the amount of profits
the quantity of coal lost during the year was to be
taken into consideration in ascertaining the profits.”

Fif t h .—Because the said Judge charged said jury
“ That whenever it appears as the result of any case
that the tenant cannot, with convenience, ascertain the
amount of rent due the landlord has no right to dis-
train.”

Sixt h —Because also, the, said Judge charged said
jury “ That the item of 1021 tons of coal might be
taken into consideration in ascertaining the amount
of the profits.”

Seventh.—Because also the said Judge refused,
upon the request of the defendant below, to charge
the jury “ That if it is possible to determine the
amount of the rent from the books of account then
the rent is sufficiently certain to justify the distress
warrant.”

Eighth.—Because also the said Judge refused,
upon the request of the defendant, to charge the jury
““That if the jury believe that the landlord had the
books examined by a bookkeeper previous to the ex-
piration of the lease, and knew what rent was due,
then the distress warrant' was legal and he distrained
for a certain amount.”

Ninth.—Because also the said Judge charged the
jury “ That it is only where the amount of rent due can
be readily ascertained by the tenant that the landlord
has a right to distrain.”

Therefore the said Cyrus Benedict prays that the
judgment aforesaid, by reason of the aforesaid errors,
and of other errors appearing in the record and pro
Ceedings aforesaid, may be reversed, annulled and or
nothing, and that the said Cyrus Benedict may be re
stored to all things he. has, lost on occasion of the sai



judgment, and that the attorney of the defendant
may rejoin to the said error's, &c.

PHILIP W. CROSS,

Attorneyfor and of Counsel
with Plaintiff in Error.

STATEMENT OF CASE.

On the first day of April, 1877, one Grace Smith, of
the City of Newark, entered into an agreement with
Peter M. Melick, of the same place, under their hands
and seals, whereby the said Grace Smith let and rented
unto Peter M. Melick.certain premises, particularly
described, in the agreement, and are known as No. 199
Plane Street, in said City, to be used for the purpose
of a coal yard for one year ; said Melick agreed to pay
therefor the sum of $750, in quarterly install-
ments, “ and the further sum of one-half of the profits
adsing from the business of buying, selling and de-
livering coal from said premises,” by, the party of the
second part, “ which said profits are considered and
taken as part of the rental price of said premises,”
and were to be paid at the expiration of the lease.

It was further agreed, that the party of the first
Part, the said Grace Smith, should “ furnish a suita-
ble and proper person £o take charge of the selling
attd delivering of coal from said premises, and keep
Accurate books of account for the party of the second
Part, and to do whatsoever may be proper and necessary
o be donein the carrying on of said business ; the per-
son chosen by the party of the first part was Samuel

*Smith, the husband of Grace Smith. It was by

e Pities understood” when the lease was signed,

at Samuel E. Smith was the person to be chosen.

r- Smith had been with Mr. Melick the two years
previous. The books of account that were kept, were

‘“»order book, invoice book, cash book, day book,
expense book, ledger, and bills of lading; the in-
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voices and bills of lading showed the amount of coal
purchased, and the order book showed the amount
sold during the year.

On the 2:st day of March, 1878, Grace Smith, the
landlord, issued a distress warrant under her hand
and seal directed to Patrick King by which he dis-
trained the goods of the said Melick for three-quar-
ters rent due' on the first day of January, 1878
amounting to the' sum of $562 50. The plaintiff re-
plevined the goods distrained and alleged in his dec-
laration that the said defendant “ took the following
named articles, namely: one iron safe, office railing,
one upholstered chair, two desks, large lot of nut
coals, large lot of,stove coals,large lot of wood and
large lot of egg coals, property of the said plaintiff,
to wit, of the value of three thousand dol lars,
and unjustly detains the same.”

That previous to said distress the plaintiff had com-
menced to remove the coals from 199 Plane Street to
his new yard at the corner of Hackett and Plane
Streets. The Morris and Es&ex Canal separates the
two yards—a distance of about fifty feet. The plain-
tiff continued to move the coal till it was all removed,
and had it removed before the expiration of his lease,
'the first of April, 1878, and before the second distress
warrant was issued.

In his answer to the said declaration, in replevin,
the defendant justified the taking by pleading an
avoyvary for cognizance for rent in arrear, being the
three-quarters rent above mentioned. The plaintiff
filed his plea denying that there was any rent in
arrear. The cause was referred to Finley A. Johnson
with the case hereinafter mentioned, to ascertain the
amount due ; the referee reported in favor of the
defendant. Each party filed his dissent. Such pro-
ceedings /were had that the cause came to a trial be ore
a jury ; the.jury found in favor of the plaintiff. e
defendant brought his writ of Error.

On the second day of April, 1878, Grace Smith, the
landlord, issued a distress warrant under her an



and seal directed to the defendant, Cyrus Benedict,
by which" the said Benedict distrained an amount of
coal of the said plaintiff of the value of $1400; he
did not distrain upon all the coal of the plaintiff; he
distrained for the sum of $187 56, one quarter’s rent
due on the first day of April, 1878, and for the sum
of $1,112 56, being one-half of the profits of said
business during said term. The plaintiff replevined
the goods distrained and alleged, in his declaration,
that the said defendant ‘‘took the following named
articles, namely, lot of stove coal specified as about
three hundred and fifty tons of coals in7the aggregate,
property of the said plaintiff, to wit, of the value of
$1,400, and unjustly detained the same.”

In his answer to the said declaration in replevin,
the defendant justified the taking by alleging rent in
arrear, being the one-quarter’s rent due on the first
<% of April, ]878, amounting to $187 50, and for
rent for the sum of $1,112 50, being one-half of the
profits accruing from the sale and delivery of coal
kora said premises during said term.

The plaintiff filed his plea denying that there was
any rent due. The cause was referred to Finley A.
Johnson, with the case hereinbefore mentioned, to as-
certain the amount due. Each party filed his dissent.
The referee filed his report in the case of Melick vs
Benedict, in which he reported that there was not as
much due the defendant as equalled the amount for
which he distrained. Such proceedings were taken
rathe cause that it duly came to be tried before ajury ;
1ejury brought in' a verdict of six cents damages
ngainst the defendant for the illegal taking of the
goods. The defendant brought this writ of error upon
the rulings of the Court.

t is evident from the testimony that the books
~ere n°t well kept, and that neither Mr. Smith nor
MB * ehck were expert accountants; Mr. Foote the
Paintiff s witness testifies that they were badly kept,

raere memoranda.”

r- Bestic, the defendant’s expert witness, testifies
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that there were $1,219 70 due the defendant, and said
that there was not any substantial difference be-
tween his statement and that of Mr. Foote. That the
only substantial difference between them is as follows:
The amount of coal on hand at the end of the lease.
They both agreed to the fact that from the books of
account there should be 1,021% tons of coal on hand
at the end of the lease, Michael Hart swears that he
weighed the coal and that there were but 551 tons on

..hand that were distrained. Mr. Foote adopts this

Statement. Mr. Bestic adheres to the books of ac-
count. The experts agree as'to the amount of coal
on hand at the beginning of the lease; they agree as
to its value ; they agree as to the amount of coal pur-
chased during the con tinuance of the lease ; they sub-
stantially agree as to the amount of coal sold; they
agree as to its cost ; they substantially agree as to the
expense account; they disagree as to the amount ac-
tually on hand; there is no substantial disagreement
as to the books of -account. The cause of the dis-
agreement is the testimony of Michael Hart.

The landlord had the books of account examined
before he issued the distress warrant—by a book-
keeper. This statement of the bookkeeper was handed
to his attorney.

REFEREE’S REPORT.

This cause coming on for trial at the Essex Circuit
and having been referred to me, Finley A. Johnson,
as referee, and 1 having first been duly sworn that I
would faithfully and fairly hear and examine said
cause in question and make a just and true report ac-
cording to the best of my skill and understanding and
that the said parties, by their respective attorneys,
having appeared before me, and witnesses produced,
having been duly sworn and examined and proofs of
the respective parties offered and submitted in evi-
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dence, and the matters in issue debated by counsel,
and I having considered the same, do respectfully
report as follows :

The facts in the above cause are as follows. On the
15th, of May, 1877, Grace Smith, by a writing under
seal, leased to the plaintiif certain premises in the
City of Newark as a coal yard, the letting to begin
April 1st, 1877, and to continue for one year, the rent
reserved being $750, payable in quarterly installments
and one half of the net profits which should arise
from carrying on the business of buying and selling
coal, with the further stipulation on the part of Grace
Smith that she should at her own cost furnish a
suitable person to carry on and manage the business.

It appears that for two years previous to the mak-
ing of this,agreement the plaintiff and Sam’I E. Smith,
the husband of Grace Smith, had been engaged in the
coal business upon these premises as partners in
profits, though the business was conducted in the
plaintiff s name and the stock and fixtures were owned
by him, and the person whose services Grace Smith
covenants to furnish was understood to be and was in
reality her husband, Samuel E. Smith, who conducted
the business in the name of plaintiff, taking charge of
the coal yard, keeping the books, selling coal &c., &c.

The plaintiff visited the yard almost daily, took
charge of the cash received during the day, paid the
employees and posted accounts from the books kept at
the yard into the ledger. On the 2nd, of April 1878,
Cyrus Benedict, as attorney in fact of Grace Smith,
distrained upon the goods and chattels on the demised
premises for the sum of $1300, being $187.50 for one
quarter's rent, due on the 1st of April, 1878, and the
further sum of $1,112 50 alleged profits arising from
the conduct of the business.

The goods and chattels thus taken were replevined
by the plaintiff, and the defendant pleaded the facts
abo?e set out in justification of the taking. -

The plaintiff insisted in the trial that at the time of
this distraint he owed no rent and that Mrs.
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Smith had been paid all that she was entitled to as her
half the net profits of the business, in support of this
position he produced his books of account and the
testimony of one, Julius W. Foote, an expert book-
keeper, by which it appeared that nothing was due to
Mrs. Smith from him, he having paid to Samuel E
Smith more than one half the net profits of the
business.

Grace Smith being called as a witness by defendant
denied having received any moneys from the plaintiff
either as rent or profits but admitted that her husband,
Samuel E. Smith, had general authority to transact
business for her and that any moneys received by him
on her account from the plaintiff should be credited
to him. The defendant also produced James Bestic,
a bookkeeper, who had made a careful examination of
the books of account of the business, and who pre-
sented a statement of the result of his investigation.
The account, as stated, by me (see Schedule A) is a
statement of Mr. Bestic, with such alterations as it
was apparent by the testimony and explanations of
witnesses should be made and the corrections of which
was agreed to by Samuel E. Smith and the counsel of
the defendant.

I do not, as referee in this case, attempt to state an
account between Grace Smith and the plaintiff, which
might be taken as the basis of any action between
parties other than those to this suit, but have taken
the statement of the expert witness, produced by the
defendant, (with the alterations already noted) as
being most favorable to him, without passing upon its
absolute correctness.

It will be seen from this statement, that charging
Grace Smith with the sum of $1,174 21, the receipt o
which is admitted by Samuel E. Smith, that t e
amount which would be due to her on account o
profits is less than $1,112 50—the amount for w ici
distraint was made on that account, and that
plaintiff is therefore entitled to judgment for ~
taking and detention, but it was insisted by Samue
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E Smith that the moneys received by,him from the
plaintiff during the year were not received by him as
agent of Grace Smith but on account of moneys due
him from the profits of the business of the two years
previous, and that he informed the plaintiff that he
should credit it to that account.

This was flatly denied by the plaintiff, and in view
of the fact that these moneys were charged to Samuel
E Smith, as agent of.Grace Smith, in the ledger to
which Samuel E. Smith had access, that the insist-
ment rests on his unsupported testimony, and that
the burden of proof is strongly upon the defendant
to show that the plaintiff understood and agreed to
such appropriation of the moneys so paid him it can-
notin my judgment avail ..the defendant. I therefore
find and report that the taking of the goods of the
plaintiff, by the defendant, was unlawful, and that
the plaintiff is entitled to judgment against the de-
fendant, and to have his damages for such unlawful
taking and detention assessed at the sum of six cents.
I have also at the request of counsel for plaintiff an-
nexed to this my report the statement of the business
prepared by Mr. Foote,.the witness, produced by
plaintiff, see Schedule “ B,” which shows that more
money was paid to Smith than she was entitled to re-
vive. I do not pass upon the correctness of either
at those statements, because assuming that of the de-
lendant to be true he distrained for more rent than
was due, and his taking was unlawful, which is the

question which could arise under the pleadings
in this cause ; all of which is respectfully submitted.

1 F. A. JOHNSON.
June 12, 1880.
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SCHEDULE A.

Statement of the receipts and expenditures of the
business of Peter M. Melick for the year beginning

April H 1877 ; ending April 1, 1878.

RECEIPTS AND ASSETS.

Cash, as per cash book, - $22,663
Less col. of previous two years, 2,649

Cash from ledger, not in cash book,
Ledger balances, - -
971% net tons of coal, at $4 - -
16 cords of wood, at-$7, - -

EXPENDITURES AND LIABILITIES.

Expense, as per expense book, $3,199
Less, half value office fixtures, 169

3,010
Sundry items of freight, | 36
Expences paid in coal, 255

Estimated bad debts and allow-
ance for expenses of collecting

book accounts, 400
Rent, not in expense account, 750
Tax on business, - - 29
Cost of coal bought, - 18,318
Grace Smith, half, - - $2,156
Paid her - - 1,174
Due her - - - $982

28
97

95
66

29
07
59

00
00
00
07

72
21

51

$20,013 31
131 23
2,968 42
3,887 50
102 00

$27,112 46

22,799 02

$4,313 44

P. A. JOHNSON.



SCHEDULE B.

1877. RECEIPTS.
Cash receipts, to April 6, as per cash

bOOk‘ page 21 $24,803 93
Less, footing from old book, ,$22 541 87
“ deduct, page 10, 697 42
23,239 29
1,564 64
1878, to Jan. 1.
Cash received, as per cash book, page 108, 14,808 56
“ “ “ 153, + 6,526 92
Total cash receipts for year, 29900 12
Add errors in footing-daily balance, 28 33
cash sales not reported by Smlth 132 97
u collection “ 185 74
23,247 16
Less collections on account of the pre-
vious year’s business, 2,692 79
20,554 37
Add sundries, per Schedule 2, 70 40
balance due for sales, &c: 2,806 48
value of coal and wood on hand,
Aprll 1, 1878, - - - . 1,705 06
Add sundry items of coal sold in trade, 200 20
25,336 51
EXPENDITURES.
Expenses, as per book, - - $3,186 91
Coal bought during the year, 17,003 83
Eentof yard, April 1, 1878, - 750 00
°al received from previous
year, cash for which isIin
receipt above, - - - 1,920 00
Wood ditto, - - . . 60 00
22,920 74
Additional expense paid in
C al, &ec. 955 59

176 33
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Net profits, from which bad debts are to

be deducted, 2,160 18
Grace Smith, half, 1,080 07
Paid her, 1,174 21
* Overpaid her, 94 12

EXCEPTIONS TO REFEREE’S REPORT.

The defendant by his attorney, Philip W. Cross,
excepts to the report of Finley A. Johnson, Esq.,
the referee appointed by the Court in said action,
upon the following grounds :—

jFirst. The referee, erred in not ascertaining the
exact amount due the defendant.

Second. The referee erred in this, that he did not
state the account between the parties to said action.

Third. The referee erred in this, that he presumed,
in his report, that if the plaintiff did not owe the said
Grace Smith, mentioned in said report, the amount
she distrained for, that then she could not recover
any amount.

Fourth. The referee erred in not stating the amount
due the said Grace Smith, and in not recommending
that judgment be entered for said amount, regardless
whether said amount was equal to the amount dis-
trained for or not.

Fifth. The referee erred in this, that he did not
correctly state the receipts and assets of the business
of the said Peter M. Melick, and the said Grace Smith.

Sixth. The referee erred in omitting from the cash
account the sum of items amounting in all to $277 48.

Seventh. The referee erred in that, that he made
improper reductions for collections of business for the
two years.



Eighth. The referee erred in deducting the sum of
$2,968 97, whereas he ought to have deducted only
the surii of $2,414 97.

Ninth. The referee erred in stating the amount of
coal on hand, 971% tons, net, whereas he ought to have
stated it as the amount 1,021% tons net.

Tenth. The referee erred in fixing the value of said
coal at $4 00 per net ton, whereas he ought to have
fixed it the sum of $4 18 net ton.

Eleventh. The referee erred in stating the expenses
paid in coal to be the sum of $259 59, whereas he
ought to have stated it at the sum of $76 28.

Twelfth. The referee erred in estimating bad debts
and allowances for expenses in collecting book ac-
counts to be the sum of $400, whereas he ought to
have estimated the same at the sum of $250.

Thirteenth. The referee erred in not finding that
there was three months rent due the said Grace Smith,
at the rate of $750 per year, making the sum of
$187 50.

Fourteenth. The referee erred in this, in not stating
the amount due Grace Smith the sum of $1,747 -87.

Fifteenth. The report of the referee ought to have
been that there was due from said Peter M. Melick to
the said Grace Smith, on account of the profits of
the business.and one quarter’s rent, the sum of
$1,747 87, with interest thereon, from the first day of
April, 1880.

Sixteenth. The referee ought to have reported and
recommended that judgment be entered for the said
defendant for the amount distrained for, to wit, the
8Umof thirteen hundred dollars.

Wherefore, because of the many inaccuracies and
deficiencies in said report, the said defendant, by his
attorney, excepts to the same, and hereby humbly

9

10

20

30

40



10

20

40

prays that, said exceptions may be allowed, and that
he may have a trial by jury of said cause, at such
time as to this honorable Court may seem best.

PHILIP W. CROSS,
Defendant’s Attorney.

NOTICE OF MOTION.

To Charles Borcherling, Esq., PI'ffs Afct’y,

Please take notice that on Monday the 19th day of
July inst., I shall makfe a demand for a jury trial in
the above entitled cause, before his honor David A.
Depue, Judge of said Court, at the Court House in
the City of Newark, N. J., at 10 o’clock in the fore-
noon of that day, or as soon thereafter as counsel can
be heard.

Very respectfully,
P. W. CROSS,

D efendant's A ttorney.

ORDER.

It appearing to the Court that the writ, return and
record in the above stated cause has not been returned
into this Court. It is thereupon on this twenty-sixth
day of June, A. D., eighteen hundred and eighty-two,
ordered that the said cause be brought on for hearing
and argument at the next November term of this
Court, and that in default thereof the writ of error be *
dismissed.

On motion of Charles Borcherling, Attorney of De-
fendant in Error.



State of New Jersey :

I, Henry C. Kelsey, Secretary of State of the State
of New Jersey, and ex-Officio Clerk of the Court of
Errors and Appeals, in the last resort in all causes, db
hereby certify the foregoing to be a true copy of an
order made in the above stated cause, as the same is
taken from and compared with the minutes of said
Court.

In witness whereof, I have hereunto set my hand
and affixed my official seal this twenty-seventh day of
of June, A. D., eighteen hundred and eighty-two.”

HENRY C. KELSEY, [i.s]

10






[copy].

AGREEMENT OF LEASE.

Articles of agreement made and entered into this first day of
April, in the year of our Lord one thousand eight hundred and
seventy-seven, between Grace Smith, of the City of Newark,
*County of Essex, and State of New dJersey, of the first part, and
Peter M. Melick, of the same place, party of the second part.
Witnesseth, that the party of the first part, for and in consider-
ation of the rents, covenants and agreements, hereinafter men-
tioned, reserved and contained on the part and behalf of the par-
ty of the second part, his executors, administrators and assigns,
tobe paid, kept and performed, has leased, demised and rented,
and by these presents does lease, demise and rent unto the said
porty of the second part, his executors, administrators and
assigns, all that certain tract or parcel of land, situate, lying and
being in the City of Newark, New Jersey, and bounded and de-
scribed as follows, to wit: All that tract or parcel of land and
premises hereinafter particularly described, situate, lying and
being in the City of Newark, County of Essex and State of New
Jersey. Beginning at the comer formed by the intersection of
A e northerly line of Academy street with the westerly line of

lane street; thence running along Plane street north twenty-
me degrees and forty minutes, east one hundred and eight feet
and three inches to the south side of the Morris Canal; thence
al°ng the said line of the Canal westerly one hundred and ten

eet more or less to the line of the African Methodist Church
I°t) thence along said line south twenty-nine degrees, west one
undred and three feet four inches more or less, to the norther-
ly side of Academy street; thence along said line south sixty-
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one degrees and forty-five minutes, east one hundred and eight
feet three inches more or less, to the place of beginning. Being
the same premises conveyed by George Clerk to Henry Lang
by deed dated October 17th, 1871, and recorded in Book No. 15
of Deeds, on pages 375, 376, 377, October 18, 1871, and after-
wards conveyed by the said Henry Lang and wife to the party
of the first part, to be used for the purpose of a coal-yard, to
have and to hold the above described premises, with appurte-
nances, unto the said party of the second part, his executors,
administrators and assigns, for the period of one year—that is
to say, from the first day of April, 1877, till the first day of
April, 1878, then to be fully completed and ended, yielding and
paying therefor, unto the said party of the first part, her heirs
or assigns, yearly and every year, the sum of seven hundred and
fifty dollars, and further sum of one-half of the profits arising
from the business and occupation of buying and selling and de-
livering coal from said premises by the party of the seconclLpart,
provided, always, nevertheless, that if the yearly rent aboves”e-
ceived, and the profits above specified,, or any part thereof, sha
be behind or unpaid on any day of payment, wnerein the same
ought to be paid, as aforesaid, or if default shall be made in
any of the covenants herein contained on the part and behalf of
the said party of the second part, his executors, administrators
and assigns, to be paid, kept and performed then and from
thenceforth, it shall and may be lawful for the said party of the
first part, her heirs or assigns, into and upon the said
mised premises and every part thereof, wholly to re ente

the same to have again, re-possess and enjoy as m her or their
first and former state, anything herein before contained to t e
contrary thereof in any wise notwithstanding, and th
party of the first part further agrees that she will, during *
time of the continuance of said lease, at her own prop

and expense, furnish a suitable and proper person

charge of the selling and delivering of coal from said premises



and keep accurate books of account for the party of the second
part, and to do whatsoever may be proper and necessary to be
done in the carrying on of said premises. And the said party
of the second part, for himself and his heirs, executors and ad-
ministrators, doth covenant and agree to and with the said partv
of the first part, her heirs and assigns, by these presents, that
the said party of the second part, his executors, administrators
or assigns, shall and will, yearly and everyyear during the term
hereby granted, well ,and truly pay or cause to be paid unto the
said party of the first part, her heirs or assigns, the said yearly
rent above reserved, on the days and in the manner as follows,
to wit. The seven hundred and fifty dollars, in quarterly in-
stallments, at the expiration of each quarter, as well as one-half
of the profits arising from the conducting of said business, at
the expiration of this lease, which said profits are considered and
taken as part of the rental price of said premises. And the said
party of the second part hereby agrees not to sub-let said prem-
ises without the consent in writing of the party of the first part,
and agrees to carry on the business of selling and delivering
coal at said premises during said term in a businesslike manner.
And the said party of the first part, for herself, her heirs and
assigns, doth covenant and agree by these presents, that the said
party of the second part, his executors, administrators or assigns,
paying the said rent in the manner and at the times above men-
oned, and performing the covenants and agreements on hi«
d their part, the said party of the second part, his executors,
ministrators and assigns, shall and may at all times during
the said term hereby granted, peacefully and quietly have, hold
d enjoy the said demised premises, without any let, suit,

k ble or hindrance, of or from the said party of the first part,
eirs or assigns, or any person or persons whomsoever, and

a more perfect understanding of this instrument, it is hereby
understood and agreed by and between the parties to these pres-
ents, that the party of the first part is not to become liable for the
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purchase price of the coal bought for the purpose of conducting
said business, nor be liable for any loss thereto, nor be liable
for any indebtedness to or for said business, nor in any manner
be considered a partner with the party of the second part.

In witness whereof the parties to these presents have hereunto
set their hands and seals the day and year first above written.

Signed, sealed and delivered in the presence of

(Signed) GRACE SMITH, [ sl
(Signed) PETER M. MELICK [. a]

(Signed) PHILIP W. CROSS.
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