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NOTICE OF APPEAL.
Filed February 23, 1928.

Essex County Circuit Court

Ips BErGMAN,
Plaintiff,

Notice of
e Appeal.

AsraraM S. GINSBURG,
Defendant.

To Nathan Erlich, attorney of plaintiff.

SIR :

Prease Taxe Norice that the defendant ap-
peals from the entire judgment of the Kssex
County Circuit Court to the New Jersey Court
of Errors and Appeals.

KALISCH & KALISCH,
Attorneys of Defendant.

Service of a copy of the within notice of ap-
peal is hereby acknowledged this 17th day of
February, 1928.

NATHAN ERLICH,
Atty. of Plaintiff.




SUMMONS.

The State of New Jersey to Abra-
ham S. Ginsburg:

(L. s.) You are summoned to answer the an-
nexed complaint of Ida Bergman, in
an action at law in the HEssex County

Circuit Court. And take notice that unless you
file your answer to said complaint with the Clerk
of the Essex County Circuit Court, at Newark,
within twenty days after service upon you of this
writ and the annexed complaint, the plaintiff may
proceed in the suit and judgment may be entered
against you.

Wirness, NeLson Y. Dunean, Judge of the
Essex County Circuit Court, at Newark, this
14th day of April, 1925.

JOHN H. SCOTT,
Clerk.

NatueAN KRLICH,
Attorney.

COMPLAINT.

ESSEX COUNTY CIRCUIT COURT.

Ipa BErRGMAN,

Plamtiff, | Action

5 at Law.

ABramaM S. GINSBURG, Complaint.
Defendant.

Ida Bergman, residing in the City of Newark,
County of Hssex and State of New Jersey, com-
plains:

1. The defendant herein is a resident of the
Town of Nutley, County of Essex and State of

New Jersey.

2. On September 17, 1924, the plaintiff was
riding in an automobile truck which was being
driven southerly along Lexington avenue, in the
City of Clifton, County of Passaic and State
aforesaid.

3. That when said automobile truck aforesaid
reached a point which was about opposite No.
599 Lexington avenue, in the City of Clifton
aforesaid, an automobile owned and driven by
the said defendant, Abraham S. Ginsburg, ran
into the said automobile truck on which the said
plaintiff was riding and threw the said plaintiff
off of the said automobile truck to the street.

4. That the collision aforesaid resulted from
the carelessness and negligenice of the defendant,
Abraham S. Ginsburg, his agent, servant or em-
ployee, in that the automobile of the said defend-




Complaint.

ant was operated at an excessive and unlawful
rate of speed, and failure to give signal of ap-
proach, failure of the defendant to observe the
presence of other automobiles on the highways
aforesaid at the time and place aforementioned
and his failure to properly control his said auto-
mobile and divers other negligent acts of the de-
fendant aforementioned.

5. Wherefore and by means of the premises,
the plaintiff sustained severe and permanent in-
ternal and external bodily injuries, and did be-
come sick, sore, lame and disordered, and so
remained and will continue to remain, and under-
went and in the future will undergo great pain
and suffering, and was prevented for a long
time and will be prevented from attending to her
necessary and lawful affairs, and did and in the
future will lose great gains, profits and advan-
tages, and did and in the future will be obliged
to expend large sums of money endeavoring to
cure herself of the said wounds and injuries.

Plaintiff claims as damages the sum of $20,000.

NATHAN ERLICH,
Attorney for Plaintiff.

Served within summons and complaint, April
17th, 1925 personally upon Abraham S. Ginsburg,
within-named defendant, by delivering to him a
true copy thereof, at his usual place of abode, 169
Highfield Lane, Nutley, New Jersey.

HARRY B. O°CONNELL,
Sheriff.

By James Muhahy,
Special Deputy.

Complaint.
I hereby appoint and depute James Muhahy to
serve the within writ. '

Witness my hand and seal this 14 day of April,
1925.

HARRY B. O°’CONNELL,
Sheriff.

By Conrad Deuchler,
Under Sheriff.

Sheriff Fees $4.10.
(Seal)




ANSWER.
Filed May 13, 1925.

ESSEX COUNTY CIRCUIT COURT.

10 Ipa Brreman, \
Plamtiff, | Action
V8. > at Law.
ABrRaEAM S. (}INSBURG, ‘ Answer.
Defendant.

20

30

40

/

Defendant, residing in the Town of Nutley,
County of Essex and State of New Jersey,
answering the complaint filed in the above-en-
titled cause, says that:

1. He admits paragraphs 1 and 2 of the com-
plaint.

2. He admits the collision set forth in para-
graph 3 of the complaint, but denies the point
of collision as set forth in paragraph 3 of the
complaint.

3. He denies paragraphs 4 and 5 of the com-
plaint.

SEPARATE DEFENSE.

Defendant alleges that plaintiff was guilty of
contributory negligence in that she suffered and
permitted the driver of the automobile in which
she was riding to carelessly, negligently and im-
properly operate the same so that it collided with
the automobile of the defendant.

KALISCH & KALISCH,
Attorneys.

REPLY.
Filed February 1, 1928.

ESSEX COUNTY CIRCUIT COURT.

Ipa BERGMAN, o
Plamtiff, | Action

VS. at Law.

AsraraM S. (INSBURG, Reply.

Defendant.

The plaintiff replies to the separate defense
filed by the defendant herein, and says tbat she
denies each and every allegation therein con-

tained. 20

NATHAN ERLICH,
Attorney for Plaintiff.

Consent is hereby given to the filing of the
within reply as of within time.

Dated February 1, 1928.

- KALISCH & KALISCH,
Attorneys for Defendant. 30

40
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APPEAL BOND.
Filed March 13, 1928.

COLUMBIA CASUALTY COMPANY.

Know All Men by These Presents, That we,
Abraham S. Ginsberg, as Principal, and Colum-
bia Casualty Company, a corporation organized
and existing under the laws of the State of New
York and authorized to transact business in the
State of New Jersey as surety are held and
firmly bound unto Ida Bergman, in the sum of
Ten Thousand and 00/100 ($10,000.00) Dollars
lawful money of the United States of America,
for payment of which sum, we bind ourselves,
our heirs, executors, administrators, successors
and assigns, jointly and severally, firmly by these
presents.

Sealed with our seals and dated this Sixth day
of March, A. D. One Thousand Nine Hundred and
Twenty Hight.

Whereas, a judgment was rendered in the
Kssex County Circuit Court on the third day of
February, A. D. 1928, in a suit therein pending,
wherein Ida Bergman is the Plaintiff and Abra-
ham S. Ginsberg, is the defendant, for the sum
of Five Thousand and 00/100 ($5,000.00) Dollars,
and the defendant, Abraham S. Ginsberg, 1is
about to appeal from said Judgment of the said
Kssex County Circuit Court to the New Jersey
Court of Errors and Appeals.

Now, the condition of this obligation is such,
that if the said Abraham S. Ginsberg, shall pay
the costs of the said appeal, whatever be the
result thereof, and shall pay to the said Ida Berg-
man the judgment of the Kssex County Circuit

Appeal Bond.

Court, so as aforesaid, rendered against the said
Abraham S. Ginsberg, if the said appeal be not
prosecuted by the said Abraham S. Ginsberg or
dismissed, then this obligation to be void, other-
wise to remain in full force and virtue.

ABRAHAM S. GINSBURG.
COLUMBIA CASUALTY COMPANY,

By Paul F. Ryan Corp. Seal.
Attorney in Fact.

Signed, sealed and delivered
in the presence of

James M. SaxTORO.

Columbia Casualty Company,
1 Park Avenue, New York, N. Y.

FINANCIAL STATEMENT.
As of December 31, 1927.

Assets.

Real Estate ......... S F I3 T00
Bonds (Market Value) 5,786,370.67
Cash in Bank 334,944.07
Interest due and ac-

crued 76,098.97
Premiums in course of

collection (not over-
due) Blysd2s 10
Other Assets 44,852.20 $7,452,527.00

10




Appeal Bond.

Liabilities.

Reserves:
Unearned Premiums . $2,265,219.94
Claims in process of

adjustment 2,442,263.43
Commission on premi-

ums in course of col-

lection 254,031.64
Taxes and Sundries... 232,848.33
Capital,
paid up ..$1,000,000.00
Surplus over all
liabilities. 1,258,163.66

Surplus to
holders 2,258,163.66 $7,452,527.00

STATE OF NEW JERSEY,
SS.
County oF HissEx.

Paul F. Ryan, being duly sworn, says that he
is Attorney in Fact of the Columbia Casualty
Company, and that to the best of his knowledge
and belief, the foregoing is a true and correct
statement of the financial condition of said Com-
pany as of December 31, 1927.

PAUL F. RYAN,
Attorney in Fact.

Subseribed and sworn to before me
this 6th day of March, 1928.

L. Tracy (nee Fallon),
Notary Public of N. J.
My commission expires 9-22-30.
Form 9571 P-2-28.

Appeal Bond.

COLUMBIA CASUALTY COMPANY

114 Fifth Avenue, New York City.
Bonding Department

StaTE oF NEW J ERSEY,I
Ciry or NEWARK, S8
County oF ISSEX. j

On this 6th day of March, 1928, before me, the
subseribed, a Notary Public of the State of New
Jersey, duly commissioned and sworn, personally
came Paul F. Ryan, who being by me duly sworn
on his oath saith: that he is Attorney in Fact
of the Columbia Casualty Company, that he re-
sides in Newark, N. J., that he knows the cor-
porate seal of said Company: that the seal af-
fixed to the foregoing instrument is such corpo-
rate seal: that it was so affixed by order of the
Board of Directors of said Company: and that
deponent signed the foregoing instrument by
order of the Board of Directors of said Company
as the voluntary act and deed for said Company:
that said Company has duly complied with all
the requirements of Chapter 134 of the Laws of
the State of New Jersey of the year 1902, and
the amendments thereof and supplements there-
to: that the good available assets of the Com-
pany exceed its liability, as such liabilities are
ascertained in the manner provided in said Chap-
ter: that the Columbia Casualty Company is duly
incorporated under the laws of the State of New
York, and is authorized by the laws of that State
and under its charter to become surety on bonds
and obligations such as are mentioned in said
Chapter: that it has on deposit with the Super-
intendent of Insurance of the State of New York,
good securities worth at par and at market value




Appeal Bond.

at least Two Hundred and Fifty Thousand Dol-
lars ($250,000.00) held as security for all holders
of its obligations and has a fully paid up, safely
invested and unimpaired capital of One Million
Dollars ($1,000,000.00) and that the following is
a true copy of the bylaws duly adopted by Di-
rectors of the said Columbia Casualty Company
on the fourth day of February, 1920 at a regular
meeting, to wit:

Article ITI. Officers.

Section 1. The president or a vice president
shall have power and authority to appoint assist-
ant secretaries, resident vice presidents, resi-
dent secretaries, resident assistant secretaries,
and attorneys in fact and to give such appointees
full power and authority to sign and to seal with
the company’s seal where required, all policies,
bonds, recognizances, stipulations and all under-
writing undertakings and may at any time re-
move any such appointees and revoke the author-
ity given them.

Article V. Signing of Policies, ete.

Section 1. All policies, bonds, recognizances,
stipulations and all underwriting-undertakings
shall be valid (a) when signed by the president
or a vice president, or a resident vice president
or a departmental manager as one representa-
tive of the company and the secretary or assist-
ant secretary, or a resident assistant secretary
or other duly authorized official or agent of the
company as the other representative of the com-
pany and when sealed with the seal of the com-
pany when required by law, or (b) when exe-
cuted by an.attorney in fact.

PAUL F. RYAN (sEaL)

13
Judgment.

Sworn and subscribed before me at the
day and year first above written.

IRENE MAISENBACHER,
(searL) Notary Public of N. J.
My Commission Expires Nov. 1, 1931.

JUDGMENT.
ESSEX COUNTY CIRCUIT COURT.

Book 104.
114-37970.

Ipa BeremAN,

Plaintiff, | Action
at Law.

On Verdict
by Jury.

VS,

ABram S. GINSBURG,
Defendant.

Judgment entered February 1, 1928.
Damages - F et el r s $5,000.00
Clostgrar i i S A 106.44

%5,106.44

Nathan HErlich, attorney of plaintiff.

This action was tried before Judge Nelson Y.
Dungan with a jury at the Hssex County Circuit
Court on February 1, 1928.

The cause having been heard and submitted to
the jury, they return their verdict as follows:

They find in favor of the plaintiff, Ida Berg-
man, and against the defendant, Abram S. Gins-




Judgment.

burg, for the sum of five thousand dollars ($5,-
000.00) damage.
Whereupon it is adjudged that the plaintiff re-

cover of the defendant the sum of five thousand

dollars ($5,000.00) damage and costs, which are
taxed at one hundred six dollars and forty-four
cents, making in the whole the sum of five
thousand one hundred six dollars and forty-four
cents.

Judgment entered and signed February 1, 1928.

WILLIAM S. GUMMERE,
Chief Justice.

Jorn H. Scorr,
Clerk.

Book C. C. 104, page 114.
April 9, 1928.

Certificate of Clerk.
ESSEX COUNTY CLERK’S OFFICE.

S1aTE OF NEW JERSEY,
- S
County oF EssEX.

I, Jou~x H. Scort, Clerk of the County of Hs-
sex in the State of New Jersey,

Do Herey Cerriry That the foregoing is a
true and correct copy of all the records in the
case of Ida Bergman, plaintiff, v. Abraham .
Ginsburg, defendant, together with a copy of the
judgment record entered in Book 104, Circuit
Court Judgments, page 114, and the same is taken
from and compared with original copies of all
records together with copy of Judgment Record
Book 104, page 114, and as the same now remains
on the files of said office.

In Testimony WaErEOF, I have hereunto set

my hand and affixed the official seal of said
county at Newark, N. J., this 9th day of April,
A. D. 1928.

JOHN H. SCOTT,
(SEAL) Clerk.
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Boris Pashenko, direct.

TESTIMONY.

ESSEX COUNTY CIRCUIT COURT.

January. 31, 1928.

L Ipa BrreMAN,

Plantiff,
Action
v at Law.
AsrarAM S. GINSBURG,
Defendant.

Before Hon. Worrall F. Mountain J., and a

jury.

20 For the plaintiff appears Nathan S. Erlich

(by Benjamin M. Weinberg), of counsel.

For the defendant appears Kalisch & Kalisch

(by Isidor Kalisch).
(A jury is called and sworn.)

Mr. Weinberg opens for the plaintiff.
Mr. Kalisch opens for the defendant.

Mr. Kalisch: We withdraw the defense of con-
tributory negligence, as far as this plaintiff is

30
concerned.

BORIS PASHENKO, sworn in behalf of plain-

tiff.

Direct examination by Mr. Weinberg.

Q Please pronounce your name. A Pashenko,

P-g-g-h-e-n-k-o,

@ You do not mind if we call you Boris? A

40 No.

17

Boris Pashenko, direct,

Q What is your occupation? A At that

time I was engineer on a steam-shovel.
Q At that time, what time? A 1924,

Q At the time the accident occurred? A
Yes, sir.

Q You were operating a steam-shovel that
was used by what company? A John P White
Company, Passaic.

Q On September 17, 1924, what were you
doing? " A Laying the pipes up there a distance
of about 100, 120 feet. |

Q You were laying pipes on Lexington avenue
which is the main highway that runs on the
v\:esterly side of the Passaic River? A Yes,
sir, :

@ Somewhere near Clifton, New Jersey? A
In Clifton,

Q That is hetween Passaic and Paterson? A
Yes, sir.

@ How soon before September 17th did this
work of laying pipes in the street start? A
About six weeks we had started and finished it.

Q You had started six weeks before the aceci-
dent? A No, six weeks it took to finish the joh.

Q Were you finished on the day of the acei-
dent? A No.

QR State briefly the condition of Lexington
avenue on the day of the accident? A The
Same as the other streets, but I think ten or
twelve feet was open on the easterly side of
Lexington avenue. ‘

Q Part of the street had been opened with
this trfench dug out, excavated, this trench? A
Yes, sir. RAL S Pl g

Q How much of a trench was there on the

day of the accident? A About twenty-five feet,
one length.

10
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Boris Pashenko, direct.

Q One length of twenty-five feet? A Yes,
sir.

Q When you go from Passaic to Paterson on
what side of the road was that? A On the
right-hand side from Passaic to Paterson.

Q From Passaic to Paterson it was on the
right-hand side or easterly side? A Yes.

Q Was there anything around the excava-
tion? A Well, shafting to keep the road in
shape.

Q What was that like? A Twenty-one feet
long and three by ten’s to draw them down to
keep the quicksand from filling up the trenches
and killing the men.

Q Where were they driven down, in the
trench? A In the trench.

Q Did they stick up above the ground? A
About three or four feet at that time, so a man
could stand on the street and look over into the
excavation.

Q They were sticking up about three or four
feet at that time so that a man could stand on
the street and look into the excavation? A Yes,
sir.

Q You think they were three or four feet
high? A About that.

Q Where were these beams put, on one side
of the trench? A All the way around on all
four sides.

Q So that the hole was completely protected
and covered on the sides by these beams, is that
right? A Yes, sir.

Q@ Your business was operating a steam-
shovel? A Yes, sir.

Q What was that used for? A What?

Q What was that used for? A To pull the
muck out of the hole.

19

Boris Pashenko, direct.

Q After the dirt was taken out of the hole
where was it dropped? A In a truck. We
usually did that every other day, or every two
days.

Q What is Lexington avenue like; is it a dirt
or a macadam road? A A macadam road, very
good road.

Q Are there any sidewalks on Lexington ave-
nue? A At that time, no sidewalks up to Kip
avenue; there were sidewalks, but no concrete
on them; dirt.

Q But it was a regular walk? A Yes, dirt
walk.

Q How was your steam-shovel placed at the
time the accident occurred? How was it stand-
ing, which way? A Beyond the trench.

Q Are you pretty good with a piece of chalk
on a blackboard? A All right.

Q Will you answer the question before you
stand up? Can you do it? A Yes. This side
of Lexington avenue the trench was open (indi-
cating) with shafting all the way around and
sidewalk in here (indicating) and a house on the
corner, a butcher shop there, and my shovel was
standing there (indicating).

Q According to that little sketch on the black-
board where would Paterson be? A Here (in-
dicating).

Q Put ‘“P” there. A (Witness does ‘as
requested.)

Q Passaic is on the left and on the right
that is supposed to show Paterson? A Yes,
sir,

Q According to the way you made that little
sketch. I will put -it. this way, did the steam-
shovel stand about on a line with the fence you
have drawn, or did it stick out? A No, right in
line.
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Boris Pashenko, direct.

Q How long was that steam-shovel? A 1
judge about a fifteen or twelve body and a thirty-
six foot beam.

Q How long is the whole contraption? A
With the boom?

Q That is the big timber? A Yes, this is
the boom.

Q How big is the shovel itself? A Between
twelve and fifteen feet long.

Q How wide is it? A About nine feet wide.

Q Were you working at the time the accident
happened? A Yes, I was on the shovel, but
not operating it.

Q How were you sitting? You had a seat in
that machine? A No, T stand up alongside the
boiler.

Q Which way were you facing? A On the
front of the trench.

Q In what direction would that be? A It
runs this way towards Paterson (indicating).

Q What was the first you knew, Boris, that
an accident happened? A I had just about
wanted to start operating, the men were ready
to work on it, and I heard a crash and I turned
my face the other way and I saw two cars
together. Then I shut off everything and ran to
the cars and picked a woman up off the car.

Q I understand the first thing that attracted
your attention was the crash? A Yes, sir.

Q Then you looked over your left shoulder
and what did you see? A Two cars clinched
together.

Q Where were the two cars? A The little
Ford was close to the sidewalk and the big car
rushed right in the middle of the Ford and they
clinched together with their wheels and springs.

Q You say the Ford was close to the side-
walk. Turn around and look at the blackboard

21

Boris Pashenko, direct,

and tell the jury what sidewalk you mean? A
This side (indicating).

Q You are pointing to the sidewalk on the
westerly side of Lexington avenue. Where was
it with respect to your steam-shovel? A Just
about—

Q@ T do not mean that, Was it facing your
steam-shovel towards Paterson way or had it
reached it? A It was past a few feet, past
about in here (indicating); when I turned over
and looked over my shoulder I could see the
car.

Q Whereabouts, put an X there? A By the
steam-shovel.

Q@ Do not do that, if you are going to mark it
mark it where the sidewalk is. You say the
little Ford was on the sidewalk. Where is the
sidewalk? A Here (indicating).

Q Put a mark there if that is where the col-
lision occurred. Put a mark where the collision
was. Which car did you say was on the side-
walk? A The little Ford.

Q TIs that the one Mrs. Bergman was in? A
Yes, sir.

Q What kind of a little Ford car was it? A
I guess a four-ton truck.

Q A small truck? A A small truck.

Q While you said they were locked together
you did not tell us just exactly what their posi-
tions were. What was the position of Mr. Gins-
burg’s car, was it straight out, was it on an
angle, or how? A Together. Nothing left of
them, they were more to the sidewalk, and the
little Ford was on the sidewalk, because I
helped pull them apart.” ~— -

Q This sidewalk you refer to is a dirt side-
walk? A Yes, sir.
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Boris Pashenko, direct,

@ How was it standing when you saw it, the
Ford? A The radiator was smashed and the
wheels were underneath the engine.

@ How was it pointing? A Pointing to Pas-
saic.

Q How was Mr. Ginsburg’s car? A Point-
ing to Paterson.

@ How much room was there, do you think,
between your steam-shovel and the place where
the two cars were locked? A After the acci-
dent?

@ Yes. A Tt took a truck, a five ton truck to
come up and pull Mr. Ginsburg’s car to the
garage, and the truck passed between us.

Q Between the smashed ecars and your
trench? @ Yes, sir.

Q There was room for two cars to pass each
other between? A Yes.

Q@ Did you notice what sort of a car was
locked with the Ford car? A What is that?

@ Did you notice what kind of a car it was
that was locked with the Ford car? Do you know
anything about automobiles? A Yes.

@ Do you know what kind of a car this was?
A Stearns-Knight.

@ Was it an open or closed car? A Open,
touring.

Q About what time was it? A T Judge about
half-past nine in the morning.

Q What kind of weather was it? A Very
good weather,

Q Was the ground slippery, or was it dry?
A I couldn’t tell you about that.

@ Do you know whether it was ralning that
day? A No, it was not raining.

Q Was it a dry day? A Yes, sir.

Q You said that after the accident you picked
up Mrs. Bergman? A Yes.

23

Boris Pashenko, cross.

() Where was she? A She was in the car,
If through the windshield and some teeth lay on
the running board. T picked everything up and
took her over to someone else’s Ford.

@ You say there was some teeth on the
running bhoard? A Yes.

ha

(0 Just what did you do with her, where was
she put? A T just helped to put her in some-
one’s Ford sedan; I never saw her since up until
vesterday.

Q Did you hear any signals given by either
of these cars? A T can’t remember.

Q Was your steam-shovel making any mnoise
at that time? A At that time the steam-shovel
was not working; it was waiting for a truck to
load it up; just about ready to start at the time
it happened.

Q You did not know cither of these people
before the accident? A No, I never met them
before.

Q  Where do yvou live now? A C(lifton.

@ For whom do you work? A John P.
White Company, Freeport, Long Island.

@ That is where you are working now? A
Yes, sir.

Ry . . - .
Cross examination by Mr. Kalisch.

@ Did you make a report of this acecident to
your employer? A No.

Q  You did not tell your superintendent ahout
the accident? A No, sir.

R You say your steam-shovel was not work-
ing at the time? A “No. - -~

@ How long does it take for the steam to
be strong enough to operate the steam-shovel?
A Well, according to how you start the fire, and




Boris Pashenko, cross.

when you start it sometimes two to three hours,
sometimes one hour.

Q What time was this? A What do you
mean?

Q When the accident happened? A Half-
past nine or quarter to ten.

Q What time did you start working? A
Seven o’clock.

Q You started the fire at seven o’clock? A
No, the fire goes on all night, there is a man
taking care of it, the watchman.

Q Has your steam-shovel got a safety valve
onsit? AL Qh) yes, every steam-shovel should
have.

Q That one did? A Yes.

Q At what pressure does it blow off? A
Seventy-five.

Q How long has your steam-shovel been idle—
I do not want to confuse you—how long had the
shovel been working? A How long?

Q Yes. A On that job, or what?

Q You said a few minutes ago that when the
accident happened you were just standing there,
you were not working? A It had not started
yet.

Q How many times had it blown off steam
while you were there and waiting to start the
work? A It’s according to the engineer. It he
closes the fire-box and gets a fire draft it will
blow off every five or ten minutes.

Q How many times do you remember 1t
blew off steam that morning? A I don’t know,
I never counted it; maybe once or twice, or half
a dozen times.

Q I do not want you to tell me exactly, but
about as often as you remember. A About two
or three times.

Doris Pashenko, cross.

Q In other words, every time it got up to
seventy-five pounds? A Yes, sir.
! : :
Q Where is the pipe where the steam comes
out? A In the chimney, smoke-stack.

Q Your machine is about how long? A
About fifteen feet.

9 Where is it, in the middle, or on the
left-hand or right? A On the back.

Q How high is your steam-shovel from the
" ) / f » 2
ground? A About fourteen to fifteen feet,
about.

@ Do you think it was that high? A About
to the smoke-stack?

m - 0
@ To the smoke-stack? A Yes.
Q)

@ So that steam would come out, it would
come out of a place fourteen feet from the
ground? A Yes, sir.

@ How long would it blow? A A minute.

Q I{Q\‘.' wide is the smooth road where the
automobiles usually drive? A I don’t know how
wide Lexington avenue is, but where I live it is
Ibout between eight and ten feet. At the trench

don’t know how wi e T ]

vide the 1 g
g e road is, I couldn’t

g , bu know that two trucks can pass
oY’ N ¢
each other on some part of the road.

] P ,

Q, T'wo trucks can pass each other on the
road? A Yes, sir.

\[Q Ivs .that what you meant when you answered
Mr. ‘Wemberg’s question about the two trucks
passing? A Yes, sir.

, @ The road was wide enough for two trucks
to pass by? A Yes, sir

Q That is what you f i
i at 1s what you figure, two good size

cks could pass each other?. A Yes, five ton
trucks passing each other.

Q Now, on the right and left side of the
smooth road there is dirt, isn’t there, what
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they call a dirt shoulder? A It is a dirt side-
walk.

Q People walk there? A Yes, sir.

Q On this dirt? A Yes, sir.

Q How wide would you say the dirt is on the
right of the smooth road and on the left of the
smooth road? A 1T don’t understand.

Q Perhaps I can make it plainer to you. You
put this diagram on here to explain yourself
before, and the smooth road is the middle of the
road, isn’t it? A Yes.

Q Let us assume you are going from Passaic
to Paterson, on the left-hand side there is dirt,
to the left of the smooth road? A Yes.

Q Then, on the right side of the smooth road
there is dirt, isn’t there? A No.

Q There is no dirt on the right side? A No.

Q How wide is that dirt strip of road where
the people walk? A From the house up to the
road?

Q How far do you think that is; not exactly?
A Not more than a foot.

Q You do not believe it is more than that?
A I don’t believe so.

Q Where did this trench you had begun, that
is, how near the house? A It is about fifteen to
twenty feet away from the big garage.

Q Did your trench begin in the dirt? A
Half on the dirt and half on the pavement.

Q How wide was the trench? A DBetween
eight and ten feet.

Q So you cut into the pavement about four
or five feet? A Yes.

Q How much did you leave then between the
place where you cut into the pavement and the
other side of the smooth road? A How much
did T leave?
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Q About how many feet? Do you understand
me? A Yes. The whole length of the road.

Q I know that, but I am trying to get some
number of feet to help us. A Tell me how
wide Lexington avenue is and I will tell you
exactly how many feet was open.

Q Can you point to something from the front
of this witness box out straight in front of you
that you think would show the distance to where
you cut into the road or the trench and the other
side of the smooth road? A About twenty to
twenty-five feet.

Q You think you would leave twenty-five feet
of smooth road open? A Yes, sir.

Q So you think then the road itself, the
smooth road was about thirty feet wide? A I
think so.

@ You think it is that wide? A I think so.

Q I do not mean the whole street, I mean
the asphalt. You think that is about twenty
to twenty-five feet? A Yes, sir.

Q If you cut four feet into the smooth part
and it was only twenty feet wide, it would only
leave sixteen feet, wouldn’t it? A Yes, sir.

Q@ Which is it? It is rather important. If
you cannot remember, say so. A I know one
thing, that two trucks could pass, so how wide
do you figure a truck is?

@ Do you mean two trucks with the bodies
coming out beyond the wheels? A Yes, sir.

Q Or bodies even with the wheels? A Five-
ton dump trucks.

@ Those bodies are even with the wheels?
A No, about six inches on each side. They
passed each other without touching the dirt.

Q They are pretty close to each other on the
road? A Maybe a foot or a foot and a half.

40
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Q Now, how long had you people been work-
ing on that trench; how many days or weeks?
A Six weeks altogether.

Q You had already worked six weeks? A
Yes, sir.

Q I thought you said a few moments ago that
in six weeks the job was finished? A From
start to finish; six weeks.

Q How long had you been working on it then?
A  Six weeks.

Q Was the job finished? A In six weeks’
time the job was finished and I took the shovel

away.

Q How long had you been working there when
the accident happened? A I couldn’t tell you
now.

Q How long after the accident did you have
to work to finish the job? A I don’t remember

that.

Q The work was not finished, was it? A No,
but close to it, to finish up.

Q The teeth you picked up were false teeth,
they were not teeth that were knocked out from
the mouth? A I don’t know.

Q There was no blood on the teeth? A
There was blood all over the car.

Q On the teeth? A T don’t know; I couldn’t
say that.

Q After the accident was the Stearns-Knight
car opposite where the steam-shovel was? A
Just about.
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ROBERT JOHNSTONE, sworn in behalf of
plaintiff.

Direct examination by Mr. Weinberg.

Q With what municipality were you connected
in September, 1924? A Clifton, New Jersey.

Q Are you still there? A Yes, sir.
Q On the police force? A Yes, sir.

Q Were you on the police force on September
17, 19247 A Yes, sir.

Q You did not see the accident between the
Ginsburg and the Bergman car? A No, sir.

Q When was the first you knew that an ac-
cident had happened? A I was doing traffic
duty at Clifton and Lexington avenues, some
cight blocks from the accident.

Q You received word that something hap-
pened? A This Ford coupe came up to me.

Q Do not tell us what they said. Someone re-
ported in a Ford car that an accident had hap-
pened? A Yes.

Q You were some eight blocks away at that
time on post? A Yes, sir.

@ What did you do after receiving that in-
formation? A Placed the Ford there at the
traffic booth to let the women into it, and while
they were explaining the ambulance came down.

Q@ Did you go up to the scene of the accident?
A After we conveyed the woman from the Ford
to the ambulance.

Q She was brought down to where you were?
A Yes, sir.

Q She was brought down to,_where you were
by some sort of vehicle? A Yes, sir.

Q She was then transferred to the ambu-
lance? A Yes, sir.
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Q@ What ambulance? A C(lifton ambulance,
or patrol wagon.

Q Then, after you saw the injured woman
and knew an accident had happened, what did
you do? A Went to the scene of the accident.

Q How did you get there? A I jumped
on an automobile and went down to the acci-
dent.

Q How far did you go before you saw signs
of the accident? Where was this accident? A
On what we called at that time Kip avenue and
Lexington avenue.

Q Do you recall at that time an excavation
going on in Lexington avenue? A Yes, sir.

Q Where was that excavation with respect to
Kip avenue? A On the extreme right of Lex-
ington avenue from Kip avenue. Kip avenue
runs into Lexington avenue; it is a dead-end
street and ends at Lexington avenue.

Q At the extreme right going in what di-
rection? A To Paterson.

Q What did you use to get up there?

Mr. Kalisch: If this has to do with the
position of the cars I shall object, because
my information is that the cars were moved
after the accident and before the officer got
there. I object unless they prove that the
condition of the cars or position of the cars
was the same after the accident as when the
officer got there and saw them.

The Court:. You may proceed. He can
tell what he saw.

Q What did you see when you got up there?
A I seen the Stearns-Knight touring car and
the Ford truck with the two left front wheels
40 locked.
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Q (By the Court.) Were they together? A
Yes, sir.

Q (By Mr. Weinberg.) They were locked in?
A Yes, sir.

Q Were the wheels of one locked into the
other one? A Two left front ones.

Q So that the two cars were practically facing
each other? A Yes, sir.

() Where were they with respect to the side
of the road? A On the west side of Lexington
avenue, which is the left-hand side of the road
going from Paterson to Passaic.

Q How far over on the left-hand side of the
road going to Paterson were these two cars? A
On the average man’s right, keeping on the right
of his road.

Q (By the Court.) Where is that, the middle
of the road? A Yes, sir.

Q Both of them? A No; the Stearns-Knight
was in the center, but not straight; it was on
an angle,

Q (By Mr. Weinberg.) Pointing which way?
A Northwest.

Q How far over or past the center of the
street was the front of the Stearns-Knight car?
A Well, T couldn’t say that exactly; a Stearns-
Knight is a long car.

Q Now, the Ford truck. What side of Lex-
ington avenue, or what portion of Lexington
avenue, in what portion of Lexington avenue was
the little Ford truck when you saw it? A Tt
was on his right, that is, his own right.

Q Do you know whether there is a sidewalk
on Lexington avenue? - A- There is not, no.
There is a sidewalk, but an ash sidewalk.

Q It is not macadam or stone, but there is an
ash or dirt walk there? A Yes, sir.

10
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Q With respect to that dirt walk on the west
side of Lexington avenue, where is the Ford
truck? A It would be about where the curb
should be if the street was graded.

Q That would be on the edge of the sidewalk?
A Yes, sir.

Q You say the Stearns car was sort of cross-
wise on the street pointing toward the westerly
side; you say it was near where the grade would
be on the westerly side. I suppose you mean the
right-hand side of the Ford truck would have
been there? A Yes.

Q Can you gauge it further over to the west
side than the truck then was, without running
over onto the sidewalk? A No, sir.

@ When you got there, officer, whom did you
see? A Why, there were a number of people
around there at the time. I found out who the
drivers were.

@ Were they still there? A Yes; Mr. Berg-
man, who came down with the Ford with his
mother to the traffic booth, then went back with
me,

Q What did Bergman come down in? A A
Ford coupe.

@ Not the one in the accident? A No; a car
he had his mother in.

@ Bergman was not there, then, at the scene
of the accident when you got there? A He went
back with me.

Q He was there, then? A Yes.

@ Was he in his car? A No, sir.

Q Did you see anybody move the cars while
you were there? A No, sir.

( Did you stay there until the cars were sep-
arated? A No, sir.

Q@ You left before that? A Yes, sir.
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Q Did you notice the damage to any or either
one of these cars? A Yes.

Q Where was the damage on them? A The
Stearns-Knight, his front left wheel and front
left fender was damaged.

Q I do not mean what caused it, but what
were the nature of the damages? A I couldn’t
say.

Q You remember the left front wheel and the
left front fender on the Stearns-Knight was
damaged? A Yes, sir.

@ Where was the damage to the little Ford
truck? A The whole front was demolished.

Q You did not see how that car was moved?
A No, sir.

Q@ After obtaining the particulars that you
were required to take you left there? A No, sir;
I took the two men with me to the police sta-
tion, and on the way down we stopped at the
garage and Mr. Ginsburg got a man with a
wrecker, which was about five blocks from the
accident, to tow his car into the garage.

@ That is the Stearns-Knight? A Yes, sir.

Do you know what happened to the little
Ford truck? A No, sir.

@ That ended your duties? A Yes; I took
both into headquarters and there made a report.

Q@ You did not know either of these parties
before the accident? A No.

Q TIn taking the both of them in it was in the
discharge of your duty? A Yes.

Q They were obliged to report to the captain
or lieutenant and he settled that end of it? A
Yes, sir.

10
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Oross examination by Mr. Kalisch.

Q How wide would you say is the traveled
portion of Lexington avenue at the point where
the accident took place? A To be exact, I
couldn’t say; but Lexington avenue is not a very
wide road; they just have what they call amesite.

Q Well, about? A Two cars can pass, but a
third car cannot go without either of the cars
turning into the dirt.

Q Do you think it would be as much as twenty
feet wide? A Twenty feet is quite a distance.

Q You do not think it would be that much?
A No, not twenty feet.

Q Somewhere between fifteen and twenty
feet? A Between fifteen and twenty feet, yes.

Q The sidewalk or the walking place on the
westerly side of Lexington avenue is how wide,
that dirt walk? A Around three feet.

Q Is there a gutter there? A No, sir.

Q In other words, the amesite is a smooth,
even, level road; is that right? A Noj; there is
a crown to the road.

Q A slight crown on the top of the amesite?
A Yes.

Q Then, that runs pretty straight across the
end of the amesite and three feet on the dirt
shoulder? A Yes, on the westerly side.

() And on the easterly side the same thing?
A Noj; the easterly side was kind of a funny
place.

Q No; I mean ordinarily. A No, it would
not be, because there was no place made out for
a sidewalk on the easterly side.

Q Isn’t there a dirt shoulder there? A It
was just like mud.
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Q It is mud only when it is wet? A The
other side is ashes, but no one walks on that side.
Q There is a dirt shoulder there? A Yes.

Q How wide is the dirt shoulder? A On the
same level with the end of the amesite.

() So as far as you can estimate, the whole
width of the road is somewhere between twenty-
one and twenty-six feet? A Yes, sir.

() That includes both shoulders? A Yes, SiT.

Q Did you notice how much of the amesite
was cut into by the excavation? A No, sir.

Q Do you know whether any part of it was
cut into? A No, sir.

Q You pass there quite frequently, do you
not? A No, sir.

Q Your work does mot occasion you to be
there at all? A No, sir.

Q Well, you saw this Stearns-Knight car, at
any rate? That is correct? A Yes, sir.

Q If an imaginary line were drawn along
there, north to south, along the center of Lexing-
ton avenue, would you mind telling us exactly
where the two wheels on the westerly side of this
Stearns-Knight car rested on the ground with
reference to that imaginary line? A The front
wheels would be on the other man’s right and
the left rear wheel was on the right of the center
of the road.

Q The left rear wheel would be to Mr. Gins-
burg’s right of the center of the road? A Not
the way he was coming; no, sir.

Q If there were a line drawn down here (in-
dicating), with reference to that center line, i
understood you to say. that the left front, the
wheels on his right side, the left front would be
somewhat on the Ford’s side of the street? A
Yes, sir.

10
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Q But that the rear, you said, was about the
center of the road? A Yes, sir.

Q When you say the center of the road, do
you mean the rear left wheel of Mr. Ginsburg’s
car was to the right of the center somewhat, his
right? A I would say yes.

Q And that the left would be somewhat to the
Ford’s right? A Yes, sir.

Q In other words, the left of Mr. Ginsburg’s
car and the rear was on his own side, but the
left rear was to his right of the road and his
left front was somewhat to the left of the road?
A No; his both wheels were on the center of the
road.

Q With reference to the left front wheel, what
have you to say whether that left front wheel of
Mr. Ginsburg’s car was to the right or the left or
the center of the road? A To the left, his left
front wheel was to the left of the center of the
road going to Paterson.

Q In other words, it was slightly over on the
other man’s side? A Yes, sir.

Q Would it be inches or feet? A It was
quite noticeable; I would say it was feet, not
inches.

Q Can you show us? A No, sir.

Q But the rear wheel you say was all right;
it was on its proper side of the street? A No;
his left could not be on the center that way.

Q If it were on an angle pointing in a some-
what westerly direction, why couldn’t the left be
on the right side of the street and the front of it
somewhat to the left? A It would be almost
across the road, but his right was on the right.
When a man is in the center of the road he is
not on his right.
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Q How far away from the dirt shoulder was
the left front? A Halfway over the engine.

Q The front of his car was between the center
line of the dirt shoulder and the right on the
westerly side of the street? A No; the man in
the Ford was on the shoulder of the road. .

@ I understand that. I say the Stearns-
Knight car was on a diagonal direction or
towards the left-hand side of the street, and you
state it was about halfway over? A Yes.

Q Ts it halfway over towards the dirt part of
the shoulder or halfway over towards the whole
road including the dirt shoulder? A The center
of the road we are talking of, the center. This
is where the excavation was (indicating), and
the center is here (indicating) and the man is
]1017'0, and 1s not near the dirt of the shoulder.

Q@ T am merely trying to get the position of
Mr. Ginshurg’s car in the road as you saw it.
How far acrcss on the right was it when you
found the left of his car in that position? A
That was the front left?

@ Yes; of the Ford car. A If Mr. Ginsburg
was coming down?

: @ Towards Paterson? A Yes, and was rid-
ing almost the center of the road and then he
took on an angle, if that helps you out any.

@ Can I put it in a different way ? Can you
tell us how much he was over on the wrong side
of the street when you found his car, having in
mind that center line of the amesite pavement?
A T will say that his left front wheels and half
the engine was on his left. -

Q Was the angle of his car a sharp angle or
a small angle? A A small angle.

Q Tt was less than the right angle, wasn’t it?
ASYies
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Q Can you give us an approximate degree of
the angle? A 1 would say about fifty degrees.

Q You would say a very mild angle? A Yes,
sir.

Q@ Do you know how far the easterly side of
his car in the direction it was going was from
the nearest part of the excavation or nearest
part of the machine, the mixer, the shovel? A
No, sir.

QQ Was there any considerable distance be-
tween the shovel and the nearest part of Mr.
(finsburg’s machine? A I didn’t notice that.

Q You went down to fix the blame one way or
another for the collision? A No, sir.

Q Wasn’t that part of your duty? A No,
sir.

Re-direct examination by Mr. Weinberg.

Q Can you indicate on that board your idea
of an agle of fifteen degrees? A This (indi-
cating).

Q That is practically a forty-five-degree an-
gle, or aren’t you familiar with the degrees of
an arc? A I am.

Q Now complete the triangle on the board
there and see how many degrees there are there.
At any rate, whatever the degree might be that
represents about the slant of the defendant’s
automobile? A It could be a little less.

Q What do you mean it could be a little less,
less of the fifteen degrees or the actual angle? A
You are getting down to degrees. I cannot under-
stand exactly about that.

Q This mark you put on the map. Does or
does not that represent the angle in which the
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Stearns car was at? A That would be close
to it.

Q Of course, you did not make any such ob-
servations to get the exact angle, but approxi-
mately that represents about the position in
which the Stearns-Knight car was? A Yes, sir.

Q  Maybe a little more or it might be a little
less.

Mr. Kalisch: T object. The witness said
it was a little less. I object to the form
of the question.

The Court: I will admit it.

@ 1 say it might be a little more or it might
be a little less, or could it be either more or less?
A Tt could be less; it wouldn’t be more.

Q  How much less would you think? A That
Is something T couldn’t say.

Q How near right or how near wrong is that
mark you made?

The Court: If you cannot approximate it,
say so.

A Tt is neither right nor wrong.
m 3 : 1
The Court: It is your best judgment?

A Yes, sir,

Q (By Mr. Weinberg. Were there any
houses on that street at that time? A Yes, sir.

@ Where? On what side of the street? A
On the westerly side. A

@ With respeect to this excavation, where were
those honses? A  Almost opposite.
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Q How many? A The excavation went down
the road quite some distance.

Q How many of them, a few houses or
sparsely settled? A Close to the excavation
there are a number of houses and garages until
about a block from the scene of the accident and
then there is four or five two-family houses.

Q On the side of the excavation? A Yes, sir.

Q What about the other side? A The other
side has one store from the corner of Kip ave-
nue, and then there is a building on the corner
of Kip and Lexington avenues.

Q Can you tell us with respect to that excava-
tion about where Kip avenue comes in, with re-
spect to the excavation, is it north or south of it?
A It crosses Kip avenue; it came all the way
down; it was for the trunk sewer.

@ You mean that excavation crossed Kip ave-
nue? A Yes, Kip avenue down across Lexing-
ton avenue.

Q How? A From the east side.

Re-cross examination by Mr. Kalisch.

Q@ Are the houses on an average in that local-
ity more than 100 feet apart? A No, sir.

Q Isn’t it a very sparsely settled neighbor-
hood? A Right where the accident happened?

Q I mean the general locality. That road
along there. Aren’t the houses on an average of
more than 100 feet apart? A Yes, sir.
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JAMES P. MORRILL, sworn in behalf of plain-
tiff.

Direct examination by Mr. Weinberg.

Q You are a practicing physician and sur-
geon of this State? A I practice medicine.

Q How long have you been practicing? A
Since 1901.

Q Your office is in Paterson, New Jersey? A
Yes, sir.

@ Were you connected with any institution
in September, 1924? A Orthopedic surgeon at
St. Joseph’s Hospital.

@ Were you connected with any other insti-
tutions other than St. Joseph’s?

Mr. Kalisch: I will admit the doctor’s
qualifications.

@ You say you were an orthopedic surgeon
at the hospital in September, 19247 A Yes, sir.

@ Was Mrs. Ida Bergman admitted to that
hospital around that time? A Yes, on the 17th
of September, 1924,

Q  When did you first see her? A I couldn’t
tell you the time of day.

Q@ Was it that day? A Yes.

Q Where was she when you saw her? A In
the ward of the hospital.

Q@ Can you tell us whether before you exam-
imed her, whether any physician or anyone else
had examined her? A I can’t remember that.

Q Do you remember if you made an examina-
tion of her? A Certainly.

Q Tell us what your examination consisted of
and what was disclosed by that examination. A
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Well, as the result of the examination I found
that she had a laceration of the left side of the
upper ribs, that is a deep cut, and a break or
fracture of the right upper arm, the bone of the
right upper arm, the humerus, on the right side
below the shoulder.

Q How far from the shoulder joint? A
About three inches below the shoulder joint.

Q Proceed. A That’s all.

Q Do you remember whether she had any
bruises? A She had a slight abrasion on the
side of her neck; left side of her neck.

Q Do you have any record of anything else?
A That’s all.

Q Are you reading your notes or someone
else’s? A I am reading the hospital notes which
were taken under my supervision.

Q Do you know whether the notes are correct?
A Yes.

Q Did you supervise the making of them? A
Yes, sIT.

Mr. Kalisch: I do not object to them.

Q Tell us a little more about that fracture,
the nature of it. A Well, the bone in this region,
about three inches below the shoulder joint, was
broken obliquely across and a piece two and a
half to three inches was broken out; that is what
we call a comminuted fracture where the bone is
broken in more than one piece, which is quite a
severe fracture.

Q What you call comminuted? A Yes, com-
minuted, not compound. |

Q A compound fracture is where the bone
protrudes. through the flesh? A Yes, that is
where the skin is broken and the bone is ex-
posed to the air.
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Q One or two breaks? A It was in the same
location, but it was two breaks.

Q You say a piece was broken out; you do
not mean that that piece came out? A No, just
broken away from the shaft of the bone.

Q What was done for the patient? A We
applied plaster to the arm with a block to pull
the bone in position and put in an aeroplane
splint; that is a splint that pulls the arm in this
position on the side of the body (indicating).

QQ You have your arm in a horizonal posi-
tion, about the height of your shoulder? A A
little bit down from that; the idea is to support
the arm and the forearm, I mean by the pull; it
1s to keep the bones from overlapping.

@ What is this block you refer to? A You
put plaster on the arm and put a block in to keep
or fasten it tight and then you put a rubber band
on to keep a constant pull on the bone.

Q Keep the parts of the bone separated from
each other? A No, keep them in line; other-
wise they would ride over each other and be de-
formed. That will keep them straight. If you
did not have this extension they would overlap.

Q Tt pulls it in alignment? A Yes.

@ How long was that apparatus kept on the
lady? A That I don’t know. I treated her in
1‘1}6 hospital until the 26th of September, about
nine days.

Q That is how long she was under your carc?
A Yes; she then left the hospital and was under
someone else’s care.

'Q Did you have complete charge of her in
the hospital? A Yes. I have an assistant, of

course, but she was practically entirely under
my care.
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Q When she left the hospital did she have
anything on her arm at all? A She still had a
broken arm, yes.

Q@ I mean any protective apparatus, or any
splint, or anything of that sort? A Yes.

Q What? A She had this same splint on;
she left the hospital with the same apparatus on
that I deseribed. '

Q Did you see her after that or not? A
Never; no, sir.

Q You never saw her after that time? A No,
sir.

Q@ Did you have any X-rays made? A Yes.

Q Did you bring them with you? A I have
them with me, yes.

Q Was this made under your supervision? A
Yes; they are all made under my supervision. Of
course, that is, we have an X-ray—

Mr. Kalisch: If this doctor says he knows
the X-ray and knows it to be hers I will have
no objection.

Q Do you know that the film or negative that
you have there is a picture of Mrs. Bermgan’s
arm? A Yes. .

Q Are you able to interpret those X-rays?
A Well, yes, as a surgeon. Of course, we do
depend on the X-ray specialists, but we read a
great many X-ray plates.

Q There is such a thing as an X-ray interpre-
tation of plates? A Yes.

@ Not being an expert, tell the jury whether
you can read and if you understand what is
shown on this firm? A T think I do.

Q Do you? A Yes.
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Q Look at it and tell us what the picture
shows in respect to that injury. A Tt shows
a fracture which is an oblique fracture across
and down. This piece here (indicating) seems
to be broken away from the main shaft, how-
ever, as an expert orthopedic surgeon I think
the bone is in very good position as far as this
picture shows, with healing. This bone is not
healed, it is only one week after the setting.

@ Does that picture you have show every-
thing in respect to this injury, or have you
another one that shows anything else or more?
A No, T have not.

Q So, when you last saw her the fracture
had not healed? A This picture was taken,
by the way, on the day when she left the hos-
pital, the 26th of September, so that was the
position it was in when she left my care.

Q  You do not, of course, know what resulted
from that injury, do you? A I do not.

Q You never examined the plaintiff since
then? A T have never seen her since.

@ There was no charge for your services at

that hospital, was there? A No.
: @ That went in the hospital charge; it was
furnished by the hospital? A I don’t know
anything about that; I treat all patients in the
ward for nothing.

Q@ You got nothing out of it yourself? A
Nothing whatever except glory.

e X . . > .
Cross examination by Mr. Kalisch.

Q And experience? A And experience.
. Q Is there any charge made-by the hospital
for your services? A None whatever.

Q There was none? A Not as far as I know,
N0, sir.

10
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Q You had a report made to you for the
purposes of seeing whether your conclusions as
to her condition were confirmed by the X-ray
expert, isn’t that so? A Yes.

Q Please turn to your file there and refer
to the X-ray man’s report to you?

Mr. Weinberg: 1 object.

The Court: Sustain the objection.

Mr. Kalisch: I refer the doctor to the
part of the record connected with the paper
from which he was reading in answer to Mr.
Weinberg’s question, on the ground Mr.
Weinberg has opened the door for a com-
plete examination of that record by use of it
himself.

The Court: I have already ruled on
that.

Q I ask you now to refer to the record, and
I ask you whether that record that you read from
was complete in your hands at the time you
answered Mr. Weinberg’s question as to the
condition of this woman at the time she was
brought into the hospital.

Mr. Weinberg: I object. I do not see
that there is anything on the record to show
that you read from that.

Mr. Kalisch: Withdraw the question.

Q@ In answer to Mr. Weinberg’s question, did
you or not read from a record furnished you by
the hospital, in connection with this woman? A
I did, yes.

Q@ Now, I ask you whether any part of that
hospital record there which you read from in
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answer to Mr. Weinberg’s question has to do
with the reading of the X-ray picture to which he
also referred in connection with Mrs. Bergman’s
broken arm? A T made the picture myself.

Q T asked you whether any other part of
the record— A T did not use it to read the
picture, if that’s what you mean. I might
have— T think I have a record here of it.

Q  Were the bones in position as shown by the
X-ray? A Yes.

Q  That was your conclusion? A Yes.

(1 Was Dr. Golding the expert roentgenologist
tor the hospital at that time? A Yes.

Q S0 his conclusion and yours are the same?

Mr. Weinberg: T object as immaterial
and irrelevant.

m ~ - J Y
'he Court: Sustain the objection.

(0 Was there anything which developed as
shown by the X-ray which caused you to change
your opinion as to the healing of the fracture
I complete apposition? A I do not under-
stand your question.

@ I will change the question. Was there any-
thing which caused you to change your opinion
Hlf’lt the fragments healed in perfect position or
zl'hf;;'nment? A They were not healed at this
time; it was only a week after the accident.

: @  Was there anything that changed your posi-
tion as to their being in perfect alignment and
apposition as shown in the X-ray? A No, sir.

Q@ They were in perfect alignment? A As
far as T can see. ' R s
(Q Was there anything about their position
.nch would indicate they would heal out of
alignment? A Not at that time, no, sir.

wl

20
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Q Whatever the patient complained of, of
course, either you yourself or you through some
employee of the hospital entered it on the hos-
pital records in the way of pain in place of
pain? A Those things are noted, yes.

Q I mean to say, if she complained of any-
thing, you did not just pass it off, you examined
her for it, didn’t you? A Yes.

Q So that you have testified to what you
found and gave a full list of what she complained
of to you and what you found on examining
her? A T think so, yes.

Re-direct examination by Mr. Weinberg.

Q Will you tell us what her complaints were?
A Laceration of the left side of the ribs, which
is a deep cut in the rib; fracture of the right
arm, and an abraison knocking off the skin
on the left side of the neck.

Q Did you see evidences of those injuries
yourself? A I did.

@ Did she make any other complaint to you
in respect to pain or sleeplessness? A That I
don’t remember.

@ Was this injury one such as you would
expect pain to result therefrom? A Consid-
erable pain, yes.

Q Were the injuries such as to cause her
sleeplessness? A I think they probably would,
yes.

Q I understood that you gave your testimony
that any data from which you refreshed your
recollection was only with respect to your own
treatment and not to someone else’s? A Yes.
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Re-cross examination by Mr. Kalisch.

Q After the fracture was reduced and the
arm placed as you describe you had it placed,
that reduced the pain a great deal, didn’t it? A
Yes.

Q So that from that time on there should
not have been much pain in regard to the frac-
tured arm? A 1 wouldn’t say that by any
means.

Q It would be reduced a great deal? A
Yes, it would be reduced a large amount.

Q After the callus had formed it would be
still further reduced, wouldn’t it? A That is
a thing you cannot say.

Q Well, from your experience in these cases
after there is healing and the callus thrown
about the site of the fracture, the pain is greatly
reduced, isn’t it, when it once heals? A Or-
dinarily, you expect it to heal, but there are very
many things that may enter into that so that
you cannot say positively.

Q This woman has never come to you before
the trial of this case to be examined again, has
she? A No.

Q@ You were not asked to make a further
examination today before she testified to see
what her present condition is, were you? A
No.

Mr. Weinberger: I offer the X-ray film in
evidence.

Mr. Kalisch: I object unless the whole
record goes in, e

Mr. Weinberg: I am only offering the
X-ray.
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Mr. Kalisch: T object to the X-ray going
1n, 1t being part of the hospital record, unless
the whole record goes in.

The Court: It is not part of the hospital
record, exactly.

Mr. Weinberg: I will not press it.

(Argument.)

Mr. Kalisch: I withdraw the objection

and consent to the X-ray going in.
(X-ray film is marked Ex. P. 1.)

ISAAC BALTAR, sworn in behalf of plaintiff.
Direct examination by Mr. Weinberg.

Q Where do you live? A Paterson.

Q Where did you live in September, 19247
A Paterson.

Q What is your business? A Poultry line.

Q Was that your line on September 17, 19247
A Yes, gir,

Q Were you in business for yourself? A
Yes, sir.

Q Did you own and drive a truck? A Yes,
sir.

@ Were you driving a truck along Lexington
avenue at the time the accident occurred? A
I was going to Hoboken with chickens.

Q You were coming from Paterson? A
Yes, sir.

Q Going where? A To Passaic.

Q@ Do you know the name of the roadway that
skirts the westerly side of the Passaic River:
what is that road called? A I don’t know ex-
actly, the road what they call it, but River Road.

Isaac Baltar, direct. .

() That is, this road here (indicating)? A
Yes, sir.

Q Were you in the neighborhood of a certain
excavation on September 17, 1924? A T don’t
understand.

Q Did you see an accident on September 17,
19247 A Yes, sir.

@  Where were you at the time? A Right
behind the truek, behind the Ford truck.

Q You were going in the same direction?
A As the truck was, yes.

@ For how long a distance could you keep
behind that truck? A 1 wa< about fifteen feet
away from the truck.

Q@ You were fifteen feet which way, behind
it? A Yes, sir.

Q For how long a distance had you been fol-
lowing that truck, if you had been following it?
A I will tell you; he had a lighter truck than
mine. My truck was heavier, and he beat me
out, away behind, before they ever stopped.

@ Where was it when you first noticed it? A
.l.t was coming just right where they were put-
ting sewers in.

Q@ Is that where he was when you first saw
him? A Yes.

Q What were you driving? A A big Com-
merce truck.

Q Did he pass you at some point on that
road? A He passed me before we got there,
but I wag following him up.

@ How fast were you going? A We were
going about fifteen to eighteen miles an hour;
we couldn’t go yery tast,

Q How fast were you going? A Not so fast,
because he was only fifteen feet away from me.

Q What side of the road were yvou driving
on? A The right-hand side.
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Q What side of the road was he driving on?
A The same side.

Q When you say the right-hand side of the
road, how far over on that road do you mean?
A The State road.

Q How far over on the right-hand side was
he? A He was driving on the right alongside
of that soft ground; there is no sidewalks there.

Q What is your idea of the width of that road
at that point? A Well, the road is a very wide
road, and the only thing I seen—

Q I am not asking you what you saw. What
is your idea of the width of the roadway—the
roadway itself? ‘A The road is wide enough to
go through with two trucks, but they took away
some room by digging it, but when they are not
digging it there is enough room for two trucks.

Q Did yon notice this excavation that was on
your left-hand side? A Yes, sir.

Q As you were going towards Passaic? A
Yes, sir.

Q Did you see the accident itself? A Yes,
SIT.

Q Where was the Bergman truck at the time
of the collision? A It was passing. T couldn’t
tell you exactly, passing that steam engine there,
and all of a sudden I seen a car shoot out from
behind that steam engine right into the front of
his cab and it locked the two together; it locked
right into him and locked him together. Of
course, I was close to him and I stopped, and
when I stopped I jumped off the truck and ran
over to the cab and the only thing I heard was,
““My mother is dead, save her.”” 1T said, ‘‘Don’t
get excited.”” She wasn’t screaming at all, and
there was nothing but blood on her face and that
front windshield had erashed right into her; it

Isaac Baltar, direct.

kept away from him. That corner of the wind-
shield was crashed into her. We took her out
of the cab and he was hollering and didn’t know
what to do, and there was a lot of people helped
us, and some man came over with a Ford coupe
and rushed him right back and they grabbed
ahold of her and rushed her to the hospital, and
he went right back, turned around and went back
towards Passaic and I was left there trying to
get the cars apart and I couldn’t get them
apart and the man who ran into that flivver dis-
appeared for a moment, and he came back again
and he was trying to get some witnesses there.

Q Did you see this car before the collision?
A Yes, I could see it from in front, but it came
in crosswise like; I didn’t know what to figure,
cither the man lost control of the car.

Mr. Kalisch: I object to that and ask
that it be stricken out.

The Court: Strike it out.

@ Did you see the defendant’s automobile
before he hit? A Yes, sir.

@ When you first saw him what was he doing?
A He was driving on the road but he came out
so fast from that right-hand side.

Q Then, I will put it this way. How far
away from Bergman’s car was Mr. Ginsburg’s
car when you first saw it? A It was on the
right-hand side.

Q How far away? A I couldn’t tell you
exactly.

Q Was it far enough away for you to form
any estimate as to how -fast he-was going? A
I couldn’t give you an estimate of how fast he
was going, because if I was to follow him up I
could see how fast he went.
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Q Can you say whether he was going faster
than the Bergman car? A He was going faster
enough ; he hit an awful big shot on the Ford.

Q I will press this question. Was he going
faster or slower than the Bergman car? A
Faster, because I followed up the Ford and it
wasn’t going so fast.

Q What sort of a crash was it, did it make
a noise? A He ran into the front, the front
wheels were locked in the front; I couldn’t tell
you which wheels, whether the right or left, but
the car was locked in and we couldn’t break
them apart.

Q Who tried to break them apart? A It
took a few men to get them apart. I was sup-
posed to go through, but it was a long time
before we got them apart.

Q Who did get them apart? A There was
about fifteen or twenty men altogether there.

Q Did the wrecking machine come there be-
fore you left? A T didn’t see the wrecker. We
had to get a truck to pull them apart.

Q@ Where were these cars up to the time when
vou left there? A We took them apart and put
the big touring car on the side and I drove ahead.

Q Did you notice what kind of a car it was?
A It was a big touring car with dealer’s license
on it.

Q You went on then on your business to Pas-
saie! A Yes, dir.

Cross examination by Mr. Kalisch.

Q You say two men tried to separate the cars
and could not? A Yes.

Q You were supposed to go through there?
A Yes.

Isaac Baltar, cross.

Q  Wasn’t there room enough for you to go
through on that road? A No.

Q@ There was not? A No.

Q Did you hear the first witness on the stand
this morning, Boris? A Yes.

QQ  You still say there was not- enough room
for you to go through? A Yes.

Q  How long did it take you to get up to the
point of the accident after it happened? A
What point of the accident?

Q You say you saw the accident? A It did
not take me three minutes; I was right behind
him.

Q  About two or three minutes? A Yes.

@ Are you sure of that? A Yes.

Q When you say a minute or two minutes
you mean sixty seconds for each minute? A It
took me about three minutes to get there.

Q It was more than sixty seconds? A More
or less.

Q What? A T couldn’t tell you.

(0 You said three minutes, what do you mean
by that? A When a man is away from a car
about fifteen feet it takes more than three min-
utes.

Q What? A I say when a man is away from
a car about fifteen feet it takes more than three
minutes to go over.

Q When you say two or three minutes how
much time do you mean? Can you show us by
clapping your hands and then clapping them a
second time to show how long it took you? A
To get over to that car?

Q Yes. A I am telling you.

‘ Q How long? A -About three minutes to
Jump off the truck and go over to the cab.

Q Do you mean sixty seconds to each min-

ute? A I don’t know the seconds.
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Q Do you know how many seconds there are
in a minute? A How many seconds?

Q Yes. A No.

Q Do you know how many minutes there are
mtanshour it AN N

Q Assuming there are sixty seconds in a
minute, how many minutes would it take you to
go from where you were when you saw the acci-
dent up to the place where the accident was? Do
you still say two or three minutes? A I didn’t
look at a clock, how many minutes. The minute
I see the collision I went right off the truck and
helped.

Q You say it took two or three minutes? A
Well—

Q Now, I ask you if there are sixty seconds in
a minute, can you tell us how many minutes it
took you to go from where you were when you
saw the accident up to the accident? A I was
getting off the truck and went over to that other
place.

Q Weren’t you moving when the accident hap-
pened? A Moving where?

Q Was your automobile stopped or moving
when the accident happened? A After the ac-
cident happened. After the accident happened I
come close to that car there.

Q I say, was your automobile stopped or mov-
ing after the accident happened? A Yes, sir.

Q How long did it continue to move before
you got to the accident? A I couldn’t tell you
exactly how many minutes or how many hours. 1
just told you it happened. I couldn’t tell you
any different.

Q Can you show us by going this way (indica-
ting) when the accident happened, and going like
this again (indicating) when you got up to the
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place where the accident happened? I mean by
slapping your hands. A I couldn’t tell you
exactly how many hours it took me to get over
there. I am just telling you when you asked me
a question I was right behind that place when it
happened, and it took me three or four minutes
to get off the truck and I couldn’t tell you any
more.

Q Please, if you can remember actually how
long it took, strike your hands together when
you saw the accident and then strike your hands
again to show how long a time it took you to get
up to where the accident happened? A It just
took me a few minutes to jump off the truck and
run over.

Q Won’t you do that with your hands as I
asked you?

Mr. Weinberg: This witness has no idea
of the time. He says he jumped off the
truck and ran over to the Ford; he says he
does not know what a minute is.

Q You do not want to show us by clapping
your hands how long it took you? A It took
me—

Q T am asking you do you want to show us
by clapping your hands how long it took you
from the time you saw the accident up to the
time when you got to the accident. Do you want
to do 1t or don’t you? A T am telling the truth.
There is no use clapping my hands.

Q You want it to stand as three or four
minutes? A I came right over.

@ Now, sixty seconds long. each minute—

The Court: We have had that. I am cut-
ting in with the thought that if you asked me
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the same question so many times it would get
a little monotonous.

Mr. Kalisch: I except to your Honor’s
remarks.

Eixception noted as ground of appeal.

Q Do you know what fifteen feet is? A Yes,
sir.

Q Show me. A From here to that fence
there; further than that.

Q Further than the fence? A Yes, that is
fifteen feet to that fence there.

Q Did you put your brakes on right away’
A Yes, sir.

Q As soon as you saw the accident? A Yes,
sir.

Q That is right? A Yes, sir.

Q@ Did it take you the fifteen feet to stop your

A I drove right over there and stopped it.
Q It took you fifteen feet to stop your car?

Mr. Weinburg: I object.
The Court: I will admit it.

Q (Question read.) A No, T just pulled
right over close to it.

Q As a matter of fact you were way down
the road in back of them when the accident hap-
pened and it took you three or four minutes to
get up to where the accident happened, isn’t
that so? A Maybe it took three or four min-
utes, I don’t know exaectly, but the way 1 figured
it it didn’t take me more than three minutes to
Jjump right off the truck.

Q@ Had you been catching up to the Ford
yet or had the Ford car been getting away from
you? A The Ford car is driving ahead of me
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and I was driving behind him, not very fast,
just neutral, abhout fifteen to eighteen miles an
hour..

Q How many miles had you been doing that?
A Not far.

Q How far? A A few miles; before I come
over to that building there.

Q  So you were driving a couple of miles right
in back of the I ord, fifteen feet in back of him?
A Yes.

@ You were in no hurry to get to Hoboken
with your chickens, were you? A No.

Q  You were dri iving further over to the right-
hand side of the road than the Ford, or was the
Ford further over to the right hand side of the
road than you? A You cannot drive any fur-
ther, because if yvou get off on the road it is all
sott road.

Q Please answer the question. Were you
closer to the right side of the road than the Ford
or was the Ford closer to the right side than you?
A We both were about the same, driving.

@ How far down the street was the Stearns-
Knight automobile when you first saw it? How
far on the other side of the steam-shovel? A
[t wasn’t far from the steam-shovel.

Q It was not far? A No.

Q@ How far was the Ford car from the steam-
shovel when you first saw the Stearns-Knight
car? A The steam-shovel was on that side (in-
dicating) and we drove on the right-hand side
and then finished | by the steam-shovel when they
come together; by the steam-shovel the accident
happened.

Q How far was the Ford- car from the
\tealns-]\moht car when you first saw the
Stearns- Knight automobile? A It was not far,
Just across that road; as wide as that road was.
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Q Can you point to anything in the court
room which you think will show the distance be-
tween the Stearns-Knight car and the Ford car
when you first saw the Stearns-Knight car? A
I couldn’t tell you in feet.

Q Point to something from where you are sit-
ting ahead of you that shows that distance? A
Here is the road where the steam-shovel is stand-
ing (indicating) and he came right out from be-
hind the steam-shovel, right into that Ford across
the road.

Q Then both cars were very close to the
steam-shovel when you first saw the Stearns-
Knight car? A Yes, but this guy was behind
the steam shovel.

Q The steam-shovel stuck out into the street,
did it? A No, it stood ahead in the lot where
they were putting the sewer in.

Q So, at first you did not see him because
as you looked down the road the steam-shovel
blocked your view? A No, the road was open.

QQ What was there in front of you that
stopped you from seeing him before he came
there by the steam-shovel? A I didn’t watch
the man coming over, but when I was right
behind him T saw him coming out and cross into
me.

Q Coming out what way? A From the
right-hand side to the left-hand side of the road
from behind the steam-shovel.

Q) From behind the steam-shovel? A He
was away from the steam-shovel.

Q Isn’t there a curve in that road? A No.

Q There isn’t a curve just beyond that steam-
shovel, on the southerly side of the steam-shovel
from where you were driving, a little curve
towards the left? A There is no curve there
as far as I can see.
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MORRIS S. JOELSON, sworn in behalf of the
plaintiff.

Direct examination by Mr. Weinberg.

() How long have you been practicing medi-
cine? A Twenty-one years.

Q Where do you keep your office? A Pater-
son, New Jersey.

Q Do you specialize in any particular branch?
A Obstetries, but a general practice as well.

Q Are you connected with any institutions?
A The Paterson Hospital.

Q Paterson? A Yes, sir.

Q You were practicing medicine in Septem-
ber, 1924, in Paterson? A Yes.

Q Can you tell us whether Mrs. Ida Bergman
ever became a patient of yours as the result of
some injuries she sustained? A Yes.

Q Tell us when you first attended her? A
The day after she came back from the hospital,
which was on September 26th; I saw her on
September 27, 1924.

Q Did you know her before that time? A I
did, yes.

Q Did you ever attend the family? A Yes, a
number of years.

Q You knew them for some time and knew
whom she was? A Yes.

() When she came back from the hospital
she called you to attend her? A Yes.

Q Do you recall whether you made an exam-
ination of Mrs. Bergman when you first saw her
and what you discovered? A Yes, when I first
came over there her right arm was in an exten-
sion splint and she had a cut on the upper lip
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and a bruise on the neck and the legs were swol-
len.

Q Where was she.at that time? A At her
home in bed. ;

@ In bed? A Yes, sir.

Q Did you preseribe anything for her at that
time? A Well, I dressed her wounds and pre-
scribed something for her nerves and pain; she
had excruciating pain in the arm and I believe
the hip.

@ What was the matter with her nerves?

Mr. Kalisch: I object on the ground the
bill of particulars or the complaint does not
set forth a claim for nerve disorders and
I am surprised if they attempt to prove it.

The Court: I will admit the question.

Defendant’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.

Q What was the matter with her nerves? A
Well, as the result of this accident—

Mr. Kalisch: May T at this time have an
objection noted on the record in connection
with any further questions in regard to
nervous conditions ?

The Court: No; you had better object to
each question as it is asked.

Mr. Kalisch: Then I will object to this
question on the same grounds.

The Court: T have ruled that it may be
answered.

Defendant’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal,
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Q (Question read.) A As the result of her
excruciating pain she was unable to sleep and
very excited as the result of that.

Q While on that subject can you tell us any-
thing with respect to the condition of her nerves
before the accident when you saw her?

Mr. Kalisch: I object on the same grounds.
The Court: I will admit it.

Defendant’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.

A Before that she was perfectly all right, as far
as I knew.

@ How well did you know the plaintiff before
the accident? A I knew her very well; I have
been treating those people for a number of years,
and children; some of her children.

) That was some time back? A Yes.

Q Now, we will go on with the general exam-
ination. You say you treated her for nerves.and
what else? A Fractured arm and lacerations,
and she developed septic abscesses over her body
as the result of either the wounds or the frac-
ture she had.

Q Where were they? A They were scattered
over the body. I do not recall exactly where
they were. .

Q What was that due to? A Absorption of
some of the toxic due to the lacerations she had.

(QQ  Did you find any evidence of any toxem.ia in
the arm? A That arm was swollen and painful
to touch and she has quite a laceration on the
back of the shoulder blade which had to be
dressed every day.
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Q (By the Court.) What was that? A She
had a laceration of the shoulder blade or back
of the arm.

Q (By Mr. Weinberg.) Can you tell us
whether there was any festering of those wounds?
A That is what I mean.

Q Of these particular wounds in the arm? A
In the arm?

Q Yes. A That was the one right on the
shoulder blade, back of the arm; she held her arm
up like that and there was quite a laceration on
the back of her there, right over the shoulder
blade.

Q When after the first time you examined her
did you again see her? A 1 saw her every day
for about two months.

Q What did you do for her during that
period? A Dressed her wounds and her legs
had to be massaged due to the swelling, and she
had phlebitis of both legs; that is the tying up
of the veins due to an injury.

Q Did she suffer any pain at the time? A
Yes, excruciating pain; I had to go there during
the night sometimes.

Q Did I understand you to say that you had
to prescribe for sleeplessness? A Yes.

Q Did she complain of that? A Yes.

Q During the two months you treated her
where was she? A What do you mean?

QQ I mean was she at home or did you treat
her at your office? A That was after she went
about I treated her in the office; she comes occa-
sionally now.

Q How long did you treat her at home? A
About two months at home.

(Q  Then, after she left her home did you con-

40 tinue to treat her? A After she left her home I
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thought her daughter took her over to Newark
and then occasionally she came down to the office.

Q Now? A I don’t know.

Q How often did she come to your office after
vou stopped treating her at her home? A About
once a week and then every two, three or four
weeks.

Q When did you last see her? A About a
couple of months ago. .

(Q Did you make an examination of her?
Yes. .

Q Tell us what you found from that examina-
tion. A She is still unable to function with that
arm.

Q What? A She is still unable to use that
arm properly.

Q p\Vﬁat gs the trouble with it? A She hz.ls a
little ankylosis of the right shoulder; that 1s a
stiffening of that shoulder. .

O Can vou tell us what causes that ankylosis?
A LThat ié due to the fracture; the fracture ex-
tended almost up to the joint. |

Q Will you tell us just what occurr(.ad to that
arm to cause this ankylosis? A Lt 1sy & Very.
long, irregular fracture which extends away up
near the end of the bone, and in this case a good
deal of inflammation exists which inflames the
capsule of the joint and as a result they get anky-

A

losis.
Q Did that actually occur here? A Yes.

Q To what extent is motion in that arm re-
stricted? A How is that? .

Q To what extent would you say the mot.:lon
in her arm is restricted? Not percentage; .Jus:t
show us. A Why, just about that much (indi-
cating). In other words, she tells me she has
pain when she moves her arm.

10

20

30

40



66

Morris S. Joelson, direct.

Q Do you find any reason for the existence
of any pain? A Yes, the ankylosis causes her
pain.

Q Is that what you expect to find as the
result of that condition, pain? Can you say
anything with respect to the future of that arm
considering the length of time that has elapsed
since the accident? A I do not think she will
ever have any perfect function in that arm.

Q What amount of restriction is there now?
A About twenty-five per cent.

Q You do not think she will ever recover back
that lost motion A No.

Q What is there that causes this ankylosis?
A Probably a fibrous condition or the hardening
of that capsule.

Q Have you ever seen this arm under an X-
ray? A Not since the last one.

Q Can you read and interpret X-ray films?
A Well, pretty well.

Q Have you done that often? A Well, in my
own cases.

Q In this particular case? Look at that and
tell the Court and jury whether you can see that?
A Oh, yes, sure. This is an irregular fracture,
longitudinal and transverse, of the upper third
of the humerus, which runs away up nearly to
the joint.

Q Is that the fracture which in your opinion
has caused the ankylosis? A Yes, sir.

Q This nerve condition, when did you treat
her for that?

Mr. Kalisch: I object to that on the
ground that neither the complaint nor the
answer to the bill of particulars indicates
any claim of a condition arising as the re-
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sult of an accident for nervousness by an
aggravation of a previous condition of
nerves and I plead surprise.

The Court: I will admit it.

Defendant’s counsel prays an exception
to this ruling of the Court.

Exception noted as ground of appeal.

Q Have you? A Since the accident?
Q Yes. A Yes.

Mr. Kalisch: I object on the same ground.

The Court: I will admit it.

Defendant’s counsel prays an exception
to this ruling of the Court.

Exception noted as ground of appeal.

A Since the accident.
(QQ That means up to when?

Mr. Kalisch: I make the same objection.

The Court: The question will be admit-
ted.

Defendant’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.

A Up until a little while ago she was down at
my office.

Q Tell us about the injury to the mouth a
little more. A She had a little laceration of her
upper lip on the left side.

Q Can you tell us anything about whether she
had teeth or false teeth in her motth when you
saw her first? A Whether she had false teeth at
that time?
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Q Yes. A T believe she did.

Q Did you notice whether they were broken
or not? A That I don’t recall.

Q Have you received payment for any of the
services rendered by you? A No, sir.

Q Can you tell us what is the reasonable value
of the services performed by you since the 17th
of September, 1924, and which concerned simply
these injuries and the result thereof? A I don’t
recall exactly.

Mr. Kalisch: If he has a record let him
produce it.

Q Have you the record? A I didn’t bring it
with me.

Mr. Kalisch: I object then.

Q Aside from your record, can you tell us
what the reasonable value was for the services
rendered by you? I am not asking you in regard
to any bill you rendered; I want you to tell the
Court and jury what in your opinion is the rea-
sonable value of the services you rendered to
Mrs. Bergman.

Mr. Kalisch: I object.
The Court: I will admit it.

Defendant’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.

A $200.
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Cross examination by Mr. Kalisch.

Q Haven’t you any records? A I haven’t
them here. She used to receive the bills as we
went along, but she told me to wait until this case
is over, so I haven’t sent any bill after that.

Q Did she owe you a bill previous to the acci-
dent? A No, not previous.

Q Have you treated her for anything else
other than the conditions that you claim arose
from the accident? A You mean since the acci-
dent?

Q Yes.' A No.

Q You knew you were going to testify today,
didn’t you? A I knew.

Q Weren’t you told to bring your records
with you in this case? A My office is apart from
my records, and I forgot to take them.

Q Your records would show exactly what
treatments you rendered, wouldn’t them? A Ap-
parently; not office work or anything like that;
Just charging.

Q Each day would indicate whether there was
a charge made against her for treatment? A
Yes.

Q It would also show the length of time be-
tween each treatment, wouldn’t it? A Yes.

Q Those records are clear and more accurate
as to the exact time between each visit? A Yes.

Q Than your recollection of it is today, aren’t
they? A Of course, to the charges, yes.

Q More accurate, isn’t it? A I don’t know
how accurate it would be, but I have—

Q You do not know how aecurate your rec-
ords would be? A My records are accurate.

Q You have a lot of patients, haven’t you?
A Yes.
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Q So your records in the office would show
the number of visits and the length of time be-
tween each visit better than your recollection’
A Yes.

Q As a matter of fact, you cannot tell us the
number of visits without referring to your rec-
ords? A I am telling you how many visits she
made.

Q You cannot tell us how many visits you
made to her without referring to the records? A
I testified before, over two months.

Q As far as that is concerned, you cannot tell
us accurately? A No.

Q Your record would also show exactly how
long ago was the last time you treated her? A
Yes.

Q Who was the one who told you to come
down here today to testify? A This gentleman
there (indicating).

Q When did he tell you? A This gentleman
was in to see me yesterday.

Q Where did he see you? A Saw me at my
office, at which time I took the record out, but I
did not bring it.

Q Didn’t he tell you for the purpose of testi-
fying in this case you should bring your records
with you? A No.

Q Were you given a subpoena to come? A
He put a subpoena there, but I did not take it.

Q You did not take the subpoena? A No.

Q Wasn’t there on the subpoena, at the end
of it, an instruction that you bring with you all
your records in connection with your treatment
of this woman? A T did not see it.

Q Or didn’t you take it because you were a
friend of hers for a long period of time? A 1
did not take it so that I could not be obligated
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by law if T was busy. I am due back at 12:30 to
operate.

@ You are here without any payment for your
services today? A 1 expect to be paid.

@ Paid your bill that is owing or paid also for
your appearance today? A If I get paid for my
appearance, well and good.

Q If you do not, well and good? A That is
a chance I take; very seldom I do get paid for
testifying.

Q When was the last time you rendered a bill
for services to this woman? A It is quite a long
time.

Q You recall you did render one, don’t you?
A Oh, yes, the bills go out through the office by
the girl.

) Monthly, or at the end of the treatment?
A Noj; probably every three, or four, or five, or
six months.

@ You treated her for two months every day
and finished with her? A I was not finished.

Q Your record will show when the bill was
rendered? A My record will show, yes.

@ Then, your record will also show how many
times that bill was rendered and whether you
gave further treatments, wouldn’t it? A Yes.

@ Do you recall how much the hill was you
rendered to them? A The rendered bill T think
was $92 T have this gentleman.

Mr. Kalisch: Do vou mind producing the
bill, Mr. Weinberg?
Mr. Weinberg: Yes, here it is.

Q Is that the bill with the amount of $92 you
testified to? A This is January 27, 1926, two
years later,
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Q So, that is the end of your treatment, isn’t
it? A That is the bill that went out at that
time.

Q@ You testified a moment ago that you did
not render a bill until you finished with the treat-
ment of the woman. A T didn’t say that.

Q I say that you said when you finished with
the treatment of the patient you rendered your
bill. Didn’t you say that? A No.

Q Why did you render the bill? A It was
requested that I render a bill.

Q@ Who? A The attorney.

Q Did you consult your records when you
rendered that bill? A Yes.

Q After you rendered the bill January 27,
1926, you said you never rendered another bill
after that? A Because I was told to wait be-
cause the woman was unable to pay the bill.

Q The bill was not paid, was it? A No, but
that was given to the attorneys for their infor-
mation.

Q Or was it given for the purpose of intro-
duction into this record without your records?
A No,

Mr. Kalisch: I have no objection to the
bill.

Re-direct examination by Mr. Weinberg.

Q This bill of January 27, 1926, was made
up as the result of what appeared on your rec-
ords? A Yes, up to that time.

Q The amount she incurred up to that time?
A Yes.

Mr. Weinberg: 1 offer this bill in evi-
dence.

3
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Mr. Kalisch: No objection.
(Same is marked Exhibit P. 2.)

Q Can you tell us what the reasonable value
of the services were that you rendered this
woman since January 27, 19267

Mr. Kalisech: I object.

A T cannot tell.

Q Can you approximate it? A I can.

Q Can you tell us what if any services you
rendered since January 26th? A Just coming
down and prescribing something for her nervous
condition.

Q Is there anything you can do for this arm?
A Just massage it. We could operate, but I
wouldn’t say that she would get any good results.

Q That is the only thing you recommend,
massage? A Yes.

Re-cross examination by Mr. Kalisch.

Q You said that you were a general practi-
tioner and obstetrician? A Yes, sir.

JAMES P. MORRILL, recalled in behalf of
plaintiff.

Direct examination by Mr. Weinberg.

Q Did you examine the plaintiff, Mrs. Berg-
man, here this morning, a. little while ago? A
I did, yes.

Q After you left the stand on your first ex-
amination here? A Yes.
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Q Tell us what examination you made and
what you found, if anything?

Mr. Kalisch: I object to the form of the
question unless the question includes the ob-
jective symptoms and not from any com-
plaint the woman made.

The Court: Sustain the objection.

Q What did your examination disclose? A
She removed her dress enough to see her
shoulder and back. It shows beneath the arm-
pit here (indicating) a little scar about three
inches long, which apparently is the result of a
laceration or infection, or at least some wound of
the skin. The function of the arm, to my mind,
1s good.

Q Are there any restrictions? A T do not
think there is.

Q Did you try it? A 1 did.

Q What did you do? A I raised her
shoulder and moved it in abduction, forward and
back, upward and backward.

Q How far did you raise it? A I raised
it above the right angle of the body.

Q Did you try to get her hand back to her
head? A I did, yes.

Q Were you able to do that? A She would
not do that.

Q@ Why? A I don’t know.

Q Did she exhibit any pain? A She said it
hurt her.

Q Do you know whether that is so or not? A
That depends on the patient, that is a thing I
couldn’t say.

Q At any rate you did not get the arm back
above the head? A Not above the head.
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Q How far did you raise the arm? A 1
raised it at least ten degrees above right angles,
taking a right angle from the body as about as
far as it would normally go. :

Q You raised it about at the angle you .JUSt
described? A About ten degrees above a_rlght
angle from the body, that is as far as it will go.

Cross examination by Mr. Kalisch.

Q Did you find any ankylosis? A LIidon't
think T did. :

Q Do you find any condition present ob;].ec-
tively which would indicate to your expert mind
that you saw any reason why this woman could
not use that arm normally? A Objectively, no,
I do not think you can tell :

Q Was Dr. Joelson there? A No, 51}'.

Q Did you disclose to him your finding? A
No, sir. .

Q Was there anything at all in your examina-
tion of this woman which indicated to you W.l'[h
your expert knowledge that there was anything
wrong with the arm? A I think any arm as
badly injured as hers is never as good as it was
before.

Q You found no ankylosis? A No.

Q You said you thought the arm was very
g00d? A Very good. .

Q Did you find as much as twenjty-'hve per
cent. loss of use of that arm objectively from
vour examination? A That is a very hard fig-
ure to give. 1 think anyonelwho has had as bz}d
an injury as this has a certain percentage of dis-
ability, whether it is ten or twenty-fiwe per cent.
1s a rﬁatter of expert opinion. T wouldn’t say so.

Q You say also that your manipula.tion of the
arm was about ten degrees above at right angles
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to the body which is as high as a person normally
can raise it? A I think it is, yes. I mean that
the arm held in this position (indicating) when
you hold your arm this way you find you can go
no further. If you do the rest you will rotate
the shoulder.

Q Did she rotate her shoulder? A No.

Q Did you try that motion that is usually
adopted in the examination of an arm for the
purpose of determining the condition of that
arm? A I may have done that, but I didn’t try
that examination. I asked her to do it for me,
and she refused to do it.

Q She did not try to do it? A I don’t know
about that.

Q You know whether she put her hand up?
A She said she could not do it.

Q In your presence she made no attempt to
show her inability to do it? A She said she
could not do it.

Re-durect examination by Mr. Weinberg.

Q That is what you mean by she refused?
A Yes.

Q You do not know whether it could be done
or not? A This portion (indicating), I did not
try to rotate the shoulder.

Q That much you could determine yourself,
but when you asked her to put her hand up over
her head she said she could not do it? A Yes.

Q You haven’t determined whether she can
or cannot. A No, I could not determine that,
that is a functional affair, the patient has to
do that more or less herself. T asked her if she
could remove her hat and she said ‘“No.’”’ You
see that you would have to rotate the shoulder
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to get the hand up there to remove her hat and
she said she could not do it.

Q Have you any reason to think she was
untruthful about that?

Mr. Kalisch: I object.
The Court: Sustain the objection.

At one o’clock P. M. the Court takes a
recess of one hour.

AFTER RECESS.

HARRY BERGMAN, sworn in behalf of plain-
tiff.

Direct examination by Mr. Weinberg.

Q On September 17, 1924, T understand you
lived in Paterson and that you now live 1n
Newark? A Yes, sir.

Q Your present address is what? A 45
Harding Terrace. .

Q What was your business or occupatlo.n
when you lived in Paterson? A I had a fruit
and vegetable store.

Q It was in connection with that busi'ness
that you used this litle truck? A Yes, sir.

Q At the time in question, namely, Septemper
17, 1924, where were you going? A 1 was going
to Passaic and then to New York.

Q You had in your car, your mother, the
plaintiff? A Yes, sir. - . o

Q She was sitting on the right and you were
driving on the left-hand side of the car? A
Yes, sir.
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Q In coming along the main road in Pater-
son, after leaving the ecity, it is called Lexing-
ton avenue. How were you driving? A T was
driving on the right-hand side of the road.

Q Do you know what we have been referring
to here as the excavation for sewer pipes on Lex-
ington avenue? A I don’t know what they
were doing there, but I know there was an open-
ing there surrounded by parts.

@ You know there was something going on in
the street? A Yes, sir.

Q On what side of the road was that? A
The left-hand side from Paterson going to
Passaic.

Q@ As you approached the immediate neigh-
borhood where this excavation was on what side

of the road were you? A To the extreme right-
hand side.

Q What was then to the right-hand side of
you, it anything? A Well, there was supposed
to be a sidewalk, but there wasn’t any sidewalk,
just dirt there.

Q As you were approaching this locality
where this excavation was, what would you say
your rate of speed was? A Well, I was going
about eighteen miles an hour and when I reached
this, when I saw I was about—

Q Wait a minute. What sort of a day was
it? A It was a nice summer day.

@ Did you notice this apparatus called the
steam-shovel? A T didn’t notice it, T seen some-
thing sticking above on the other side, but what
it was I don’t know.

Q It was on the far side when you were ap-
proaching? A Yes.
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Q Did you notice this excavation was sur-
rounded by boards or planking? A Yes, sir, 1
did. e . :

Q Your car came into collision with another
car, did it? A Yes. :

() Where was your car at the time <?f the col-
lision? A It was on the right-hand side of the
road.

Q With respect to that steam-shovel where
was it? A Well, it was a little bit, it was to
my right by the steam-shovel, the exact spot I
don’t recall. :

Q It was about where the steam-shovel was?
A Yes, sir.

Q Only the steam-shovel was on the other
side of the road? A Yes, sir. :

Q Where did this car come from that collided
with your car? A It was coming down on the
right-hand side of the road, that is on my right-
hand, that would be the other driver’s left-hand
side. .

() When was it on the left-hand side, wh?n
did it get there? A Well, I seen him for quite
a distance. )

Q What side of the road was 1t on \vhe.n you
first saw him? A When I first saw him 1t was
on the right-hand side. -

Q His right or yours? A My right. |

Q) Then, what happened from then on? A it
was driving along and I knew there was enough
room to péss there for two cars and as I was
going through there all of a sudden I was hit,
never expecting him to run into me, and‘I was
on the extreme right and he had plenty of room
to pass. ‘ 2

Q What part of your car was hit? A The
front.
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@ What part of the front? A It was
smashed right into the radiator, the fender, and
windshield was broken and it came right in.

Q How about the car that hit you? A I
don’t know anything about that car.

Q Did you notice what damage was done to
that car or not? A T did not.

Q You were— A T was all excited and my
mother was half in the car and half out of the
car.

Q You gave your attention to your mother?
A Yes, practically all my attention to my
mother. I didn’t think anything about the car
after that.

Q What was your mother’s position at that
time? A More dead than anything.

Q@ Describe her appearance. How did she
look? A To tell you the truth I know there
was blood coming from her face and that she
was 1n a fainting condition and about the arm or
anything T couldn’t say what it was, I don’t
know.

@ Then, your mother was removed from the
place of the accident in whose car, what car?
A Why, I don’t know whose car it was.

Q Well, some car? A It was a Ford, I re-
member, I think it was a coupe and then came
along the emergency wagon from the Clifton
police station, and we switched her over into
that car because there was more room and she
could lie down and then they took us to St.
Joseph’s Hospital.

@ Were you living home with your mother
at that time? A T was.

Q How long after your mother went to the
hospital was it she was brought back to the
house? A How long?
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Q Yes. A About nine or ten days and she
went home on her own consent, that is, because

she wanted to see the children.

Mr. Kalisch: I object to that and ask
that it be stricken out.
The Court: Strike it out.

Q She got home nine or ten days after the
accident? A Yes, sir.

Q After the accident where was she? A She
was home in bed. :

Q How long do you think she remained home
in bed? A She remained home in bed about
two or three months; I couldn’t exactly remem-
ber how long; it is a pretty long time since it
happened.

Q During that time by whom was she treated?
A Dr. Joelson.

Q How often did Dr. Joelson come? A 1
know he used to come once a day, but whether
more than that I don’t know, because I was
busy in the store.

Q Where was the store? A It was located
at 7 something; I don’t know exactly, but bg-
tween Park avenue and Fifteenth avenue 1n
Paterson on Kast Twenty-fourth street.

Q After your mother was able to leave the
house how did she get around? A After she
left the house?

Q Yes. A She could not walk so well, and
couldn’t work the way she used to. Before she
used to help me in the business every day and
ever since then she couldn’t do anything; she
simply could not do hardly anything.

Q When did you leave Paterson? A About
four months after the accident.
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Q@ Did she break up house? A Yes.

Q She is now living with whom? A One of
my married sisters.

Q In Newark? A Yes, sir.

Q Do you live with your mother now? A
Yes, sir.

Q Do you sleep in the same house she sleeps
in? A Yes, sir.

Q OCan you tell us anything about her con-
dition in that respect, whether she sleeps all
night, if you know?

Mr. Kalisch: I object,
Mr. Kalisch: Withdraw the objection.

Q (Question read.) A You mean at the
present time?
@ Following the accident. A  There are

many nights she is up on account of being very
nervous.

Mr. Kalisch: I move that that be stricken
out.

Mr. Weinberg: Strike out ‘““On account
of being very nervous.’’

Q@ She is up many a night? A Yes, sir.

Q How do you know that? A  There are
many nights I hear her walking around and I
come down to see what is the trouble with her
and she tells me—

Q@ No, just what you saw. Before the acci-
dent did she ever have anything like that? A

No, sir, she used to put in a hard day’s work and

slept all night long.

Q That is to say, you never saw her walking
around at night? A No.
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Q@ You do not know whether she slept or
not? A No. :

Q Did she at any time go back to work in
the business? A She used to come there and
stay there, but never did any work, just stayed
for a few hours and then went home.

@ How old are you? A Twenty-five.

Cross examination by Mr. Kalisch.

@ Where was this Ford automobile when you
first saw it? A It was some distance on the
opposite side of the excavation from where I
was coming from. :

Q How far, do you know? A Quite a dis-
tance.

@ Don’t you know anything more, other than
that? A No, sir.

Q@ Was it ten feet, 100 feet, or 200 feet? A
I said it was quite a distance; ten feet isn’t
quite a distance.

@ What do you consider quite a distance?
A Well, T consider—I can’t tell you the exact
amount or about, I know it was quite a distance.

@ What do you mean by that? Haven’t
you any idea what you mean when you told us
quite a distance? A Quite a distance can mean
two blocks, and it can mean one hundred blocks.

Q@ Quite a distance is smaller than the dis-
tance of two blocks? A Why, no.

Q What would be a smaller distance when
you say quite a distance? A What do I mean
what?

Q (Question read.) ‘A  When L say quite a
distance, when I say from where I saw him it
was about say, about one hundred feet from the
excavation more or less; I don’t know exactly.

40
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Q It wouldn’t be much more or less, would
1t? A I don’t know.

@ You haven’t a very clear idea how far away
it was, have you? A If you are driving a car—

Mr. Kalisch: I ask that that be stricken
out.

The Court: Strike it out.

Q@ You haven’t a very clear idea how far it
was from that intersection, have you? A T was?

Q@ He, not you? A The exact amount I
couldn’t tell you.

Q Can you tell me how far aw ay you were
from this shovel when you saw him quite a dis-
tance on the other side of it? A I was about
forty to fifty feet from the excavation.

Q Was it as far away from it on the other
side as you were? A It was a little further,
if I remember right.

Q You were going pr etty slowly, weren’t you?
A Kighteen miles an hour.

Q You kept on the same course as you had
started, on the right-hand side of the street? A
1 d1dn’t quite get that.

Q You still kept on the right-hand side of the
street after you saw him? A Yes,

Q@ When he got opposite the steam-shovel
the other car suddenly locked itself with its
front left into your front left? A I wouldn’t
say whether they were locked or not, I know I
was hit, and after that I didn’t give a darn any

more because my mother was in a critical con-
dition.

Q You do not know what part struck you

40 then, do you? A The front part struck me.
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Harry Bergman, cross.

Q You do not know what part of your car
struck? A The front part. ,

Q His front part struck? A I don’t know;
my front part struck the car. :

Q You do not know what part of his car
struck you at all? A His front hit me.

Q You do not know how far his car was away
from the steam-shovel, do you, when you were
strueck? A How far his car was from the
steam-shovel ? :

Q Yes. A You mean after the accident oc-
curred ? >

Q I said when the two cars struck. A
was about where the steam-shovel was. :

Q Do you know how far to the west of the
steam-shovel his right-hand side was, or don’t
you know? A There was enough room for an-
other car to pass. e

Q Between his right side and the steam-
shovel? A I don’t know; I didn’t measure
that. .

Q Why did you say it if you did not measure
it? A If you want to know how much room
there was, there was enough room for two cars
to pass.

Q You mean his car and your car? A Yes,
sir. . :

Q Are you the oldest of the children? A
No, sir, my married sister is older.

Q How old is she? A I didn’t ask her, 1
forget.

Q You do not know? A I don’t know her
exact age. : R

Q Do you know her-approximate age’ _
About twenty-eight. : oo

Q Are you still running this business in Pat-
erson? A No, sir.
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Harry Bergman, cross.

Q@ Yousoldit? A We sold it.

Q@ What are you doing now? A Working in
Newark,

Q Did you notice the speed of the other car?
A No, sir, I couldn’t determine his speed.

Q@ Did you notice how far out from the right
side of the road he was traveling when you
noticed him? A When I seen him coming he
was on my right-hand side.

@ On your right-hand side? A He was on
the right-hand side of the road.

@ That would be your left-hand side? A No,
he was on the left-hand side there where he was
going.,

Q Wasn’t he on your left-hand side as you
were driving? A He was on his left side driv-
ing, instead of being on the right he was on the
left.

Q So he was coming down the road all the
time on the wrong side of the street? A From
where I saw him.

Q Yet, you continued to go right on towards
him? A T continued to go through because there
was enough room for two cars to pass.

@ In other words, when you saw him coming
down on your side or straight towards you you
kept right on going at the same rate of speed,
didn’t you? A Yes, sir.

Q You saw he was not turning out? A Yes.

R You gambled, of course, that he would turn
out? A Why shouldn’t I; T was on the right-
hand side.

Q Didn’t you see thig obstruection in the
road? A What obstruction?

Q The steam-shovel? A Te had plenty of
room to pass,
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Harry Bergman, cross.

Q You took a chance that he was going to
change his course? A Any driver would.

Q Do you think so? A Absolutely. If not,
he was not fit to drive the car. i
Q You did not reduce any at all? A I ha

to.

QQ Didn’t you say a few momen‘ts ago uthat
you continued at the same rate of speed? A
‘Yos, all the way through, but when I got to the
excavation I slowed up. o

Q Why did you slow up for the excavation!
A Any man would. s :

Q Why did you, here on the opposite blde.O
the road (indicating), stop for the excavatml;
which was on your left-hand side of the road?
A T didn’t stop.

Q Why did pyou slow up‘?. A Because tl?e
simple reason the extreme right was 11(Tt slo
very good, so I slowed a little to get through
better.

Q@ Wasn’t there plenty of space for two cars
to go through? A Absolutely so. = .

Q If there was plenty of space for t\\-ro1 (_‘aIS
to go through as you came along'at elg 1teve1%
milés an hour going towards Passam, what w a.s‘
there in front of you which made you slow up as
you passed the steam-shovel? A There was
a dirt crown right off the road. sl St

Q That is to your right, w.asn’t it A 1at
is why I pulled over to the right. oS R

Q The dirt crown was on the.llgljlf‘n,t
side alongside of you for several miles, was
it? A No, sir. :
| Q L\Wh\;r,e did it start? A. Near the excava-

“0(]3]. The dirt to your right started lfe‘al'tlﬂ’)le

excavation? A What I mean by the dirt, they

let down dirt from taking out the erown.
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Q Where was the dirt deposited? A Right
opposite the excavation.

Q How far across the road was it deposited?
A Right about there (indicating).

Q Was it resting on the dirt of the road? A
Some of it.

Q How about the rest of it? A The rest
was like the sidewalk.

Q So, the dirt they took out of the excava-
tion to your right, or was some up on the amesite
pavement there and was that the reason you
slowed up? A 1T slowed up because the road
was not right there.

Q Wasn’t it smooth amesite all the way along
or was there something on the amesite? A
There was dirt on the amesite.

Q There was? A Sure, not much.

Q What do you mean, hardly any? A Some.

Q What were you afraid of if you had to
slow up for a little dirt on the amesite pave-
ment? A I wasn’t afraid of anything.

Q Then why did you slow up? A Can’t
a man slow up if he wants to?

Q Why? A For no reason at all, I felt like
slowing up.

Q Is that the way you drive a car? A No,
I drive a car the way you should drive an auto-
mobile.

Q What was done in connection with the
steam-shovel and dirt which suddenly prompted
you, as you approached the steam-shovel to slow
up your car? A Nothing.

Q Wasn’t it because the road, by reason of
the dirt, and the road by reason of the steam-
shovel, reduced the place of passage for auto-
mobiles? A No, sir, it was not.
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Q You do that driving along and every once
in a while you get the idea that you are gon;g
to slow up? A If a man wants to slow up he
has a right to slow up. ;

Q When you see a steam-shovel on the stle(?t
vou slow up? A Not all the time, not unless 1
1S necessary. :

Q@ What was there about 1t tha‘g made 1
necessary? A There wasn’t anything there.

; 7 ayal

Q You said you do not slow up when you see
a steam-shovel on the road, that it was not 1nec:L
essary. What did you see about it thz}t ma(ve; 14(
necessary? A I saw another car coming. Wha
do you think T saw? =

Q Now, you say you saw another car coming:
A Yes, from a distance.

+ two cars

Q There was plenty of room for two ¢ :
to pass? A Yes, but why did he slash 1nto
me then?

Mr. Kalisch: I move that that be stricken
out.
The Court: Strike it out.

Q You said a moment ago that you .(hd not
slow up. Do you remember seeing him con-
tiune up the same street? A .Xes. A M

Q Do you remember saying afterwards c.kl
vou approached the steam-shovel that you dic
not slow up? A A little. : . s

Q Do you remember seeing him slow up? £
A little.

. - (? A-

Q Which did you do, slow up oOr n0t1. o
I slowed up a little as I was passing throug
there. e

QQ Had you seen any one around that steam-

shovel as vou came along that you thought 49
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Phiip G. Hood, direct.

might step into the street? A There was none
there at all; there were people working there,
but no one on the road.

Q Was the reason you didn’t slow up the

fact that you saw people working in and about
the steam-shovel who might step out to the road?

A I saw people standing on top or the side
where the road is.

Q So, it was not because you were afraid

someone would cross? A I slowed up on my
own account.,

Re-direct examination by Mr. Weinberg.

Q At the time when you slowed up where
was the defendant’s car?

A It was coming
closer all the time.

Mr. Kalisch: May I put Dr. Hood on for
the defendant out of order?

Mr. Weinberg: I have no objection.
The Court: You may.

PHILIP G, HOOD, sworn in behalf of defendant.
Direct examination by Mr. Kalisch.

Q@ Dr. Hood, your work is that of a roent-
genologist? A Yes, sir.

@ For how many years have you been in this
work.

The Court: Gentlemen of the jury, this
is a witness for the defendant.
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Philip G. Hood, direct.

@ How many years have you been engaged
in this work? A Kighteen years. g
Q The X-ray machine at your office is what
kind? A It is a Waite & Bartlett transformer.
Q Is it a modern X-ray machine? A Yes,
Sir. . :

Q Standard make? A Yes, sir, standard
make. : 10

(Q Before you took up this as a specia }9

Y . . " 9
you were a general practitioner, weren’t yon?
A Yes, sir. e

Q When did you become a general practi-
tioner? A 1904. ‘ 7 i

Q Did you take a picture of Mrs. Bergman’s
arm? A Yes, sir. : :

@ I show you an X-ray pletu're and I ask
you whether at Dr. Theodore Teimer’s req.ues.t
you made that? A Yes, this is the one (indi-
cating), :

Q t’Do vou recall when you took th'e picture?
A T can only tell you that by referring to the
envelope. ‘

Q Do you mind doing that? A December
29, 1995} .

Q Please tell us whether you took that pie-
ture yourself? A Yes. .

Q Do you know that to be a picture of Mrs.
Bergman’s arm? A Yes. '

Q Please look at the picture and kindly tell
us what it discloses. A Just a picture of fhe
right shoulder taken from before backwal.ds,
and it shows an old fracture of thcf upper third
of the humerus or upper arm and it also shows
a fracture comminution. - The tragrr}ents are
in good position with firm callus formation which
18 repair tissue thrown out when a bone has
been broken and is healing.
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Philip G. Hood, cross.

Q It is nature’s cement, is it? A Yes, sir.

Q Does the callus remain? A It is smoothed
off and partly absorbed so that the bone is
smooth again.

Q Now, does that picture disclose any break-
ing into the shoulder at all?

@ Can you tell us how far below the shoulder
Joint the fragment appears to be according to
that picture, approximately? A The fragment
is about three inches below the point that you

can feel with your finger on the outside of the
upper arm,

By the Court.

@ What did you say about the callus? You
said the bones were in good position. A There
was a callus formation.

By Mr. Kalisch.

Q When you say the parts are in good po-
sition what do you mean by that? A T mean
the alignment of the fragments is good and that
there is no marked, not much, if any, separation
of these fragments.

Q Between the two fragments, is that the
place where you say that is? A The repair
tissue has been thrown out.

Mr. Kalisch: I offer this X-ray film in
evidence.

Mr. Weinberg: No objection.
(Same is marked Exhibit D. 1)

Cross examination by Mr. Weinberg.

@ When was the picture taken? A Decem-
ber 29, 1925,
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Philip G. Hood, cross.

Q Do you see on this picture evidence Of4 z;
fracture? A Do I see evidence of a f'ract.ule.
Q Yes. A Yes, this line here. (1r.1dlcat1ng),
is the upper fragment. Then, tlns.ls the Po—
sition of the break, making it a comminuted frac-
ture. . . Ly

Q Have you any information cogcepu g ;
condition of this lady other than given you by
this picture? A No. e

Q You confine it solely to what the picture
shows you? A Yes. o

Q Is that the exact size of the .bone, o1 1‘\
that smaller? A That is approximately the
size. = | s

Q I show you Kxhibit P. 1 and 1 ask y 1
you can recognize that picture as pel}lg Ieplea;
:qentative of the condition of the plaintiff’s arm:
A Tt is a smaller fracture to the one tll?l'e.

QQ So does the machine sometlm.es.mcreasTe
the size on the same photograph, or 18 it alwaysh
the same? A It depends on the distance of
the X-ray tube from the plate. s t

Q Is there anything here on Exhibit D. 1\T 0
show any separation of the fragment? A No,
there is no separation. . i

Q What is this light line which seems to 3
running vertically inside the b().ll(') (111d10z1t111g) J
A That I find is the continuation of the' 10\\"e1
part of the arm, the arm bone structure in dis-
tinetion from the medullary canal.

Q Where on that picture can you show\; mi
the joining of the fracture \\'1t.h the bone 51.11
The fragments are the parts of the bone which
has been fractured or broken: - .- .

Q Does that bone grow back on to the mc_un
bone or is it as Mr. Kalisch suggested cemented
by nature on to the main bone. A . All frag-
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ments, if they us them are joined into one bony
piece.

Q Does it become bone or part callus? A
After a time it is all bone. It is calcium while
the bone is in callus and then it is bony.

@  Would this picture not show if there is any
separation? A There is no separation of the
fragments.

Q You used the expression ‘“There is not
much, if any’’. Do you mean by that that you
cannot tell if there is any separation? A By
that I mean the small fragments on the outside
of the bone which have been torn off from the
main fragments and filled in between it and the
main fragments by callus.

@ Now, should the line of the humerus on
what is the left side as we are looking at it
have the protrusion that you find there about an
inch below the head of the bone? A No, that
should not be.

Q What is that? A That is a fragment that
has been broken and has united in that position.

Q Then, it has not united as nature had it
originally to the bone? A No, it seldom is
that fractures unite that way.

Q Strike out that part. I want to know about
this in this particular case, the bone not uniting
is the sort of an overend that shows an overrid-
ing there. A It is not overriding.

Q Is there anything between the upper part
of that bone and the upper part of the bone? A
Callus.

@ It did not then heal so as to leave 1 per-
fect line of the arm hone, like this (indicating),
but it has healed so that the upper fragment is
sticking over the side of that bone? A In this
examination.
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Philip G. Hood, re-direct.

() That is what this picture shows, doesn’t
it? A Yes. ' ;
() That means also, doesn’t 1t, that t.he upper
part of that bone, including the head is not as
straight as it was before the break? A That 1s
true. . . e
Q And not being straight and being ou ‘0
line from the rest of the humerus—you need not
answer that unless you want to—does that cause

any disorder?

Mr. Kalisch: I object. : :
Mr. Weinberg: If you press it I with-
draw it.

Q So we will close this by saying t.hat your
testimony has been intended to be limited sole-
ly to what the picture shows? .A Yes.

Q Does it show actually the size of the frag-
ments? A In this examination you cannot meas-
ure them, because they have united a.nd turn_ed
to three separate fragments as it was 1n the pic-
ture you showed me. ' .

() How much of the humerus 1s shown on 1111;
picture? A A little less than the upper half.

Q Would you say relatively the size of the
bone in the human body? A About that size.

Q No smaller? A No. a5

Q TIsn’t the head of the bone larger than wha
it appears to be? A Not in the i_emale. =

() These other marks are the ribs? A. ,GS'
This is the ecollar bone and the other 1s the

shoulder.

Re-direct examination by Mr. Kalisch.

Q TIs that displacement great or small? A

Very small.
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Anna B. Fozx, direct.

Re- cross examination by Mr. Weinberg.

Q@ It is large enough to be seen as it is
shown on the picture? We can see it, can’t we?

A Yes, we can see it on that one.

Mr. Kalisch: Mr. Weinberg is referring
to another exhibit.

Q It is very plainly seen on the exhibit pro-
duced by you, is it not? A Yes, it is noticeable.
@ That is the same thing that is shown on

Exhibit P. 1 about an inch and a half below the
bar of the humerus?

Mr. Kalisch: I object.
The Court: Sustain the objection.

ANNA B. FOX, sworn in behalf of plaintiff.
Direct examination by Mr. Weinberg:.

Q You are Mrs. Bergman’s daughter; you
are married? A Yes, sir.

@ Where do you live? A Now?
Q Yes. A 45 Harding Terrace.

@ How long have you been m

arried? A
Four years.

@ Before you were married you lived at
home with your mother? A Yes, sir.

@ Do you remember t]
hurt? A Yes, sir.

@ How long before her accident
marry and leave home?

1e time when she was

did you
A Tt was about, I be-

i 3 8
Anna B. Fox, direct.

1 0
Q Did you see your mother steadily upht
see her
the time you left home? fA Ib ustec(;li ;ﬁt =
? it eek for abou
three or four times a w e
' saw her
until I went to business and then I only sz
week-ends. ) 1
: 10W
Q From the time you were glarned
' ry day.
often did you see her? A Kvery }I Pt
Q You lived at home? A Yes, g
you meant after. i
‘ ' er rried you
Q No, up to the time you were @a}xlme?y A
saw her every day and you lived at home:
Yes, sir. :
it : n as
Q What was the C-Olldlthll.Of he}[ htel?é .
you could see it and observe it l;p A0 el
when you married and 1eft.h0me. T e
very healthy; she ran a business that w
a very strong man to run. el
Q She was active? A : Vel}) act 3 o
() Had she any complaints of pain: )
511" » 7 oe? A
Q How did she sleep, to your know l(la{d,ae inrd
Well, she slept very sound. She worked he
b .
all the time and slept sound. g
Q Did you and she sleep on the sa
A Yes, sir. A
Q Did you occupy the same room: A  NO,
not at the time. | i
Q Between the time when you left home z;s-l.t
: : Sl
the time of the accident when would t?oui iy
vour mother? A I averaged three or Iour day
every week. el
Q Did you ever stay over nlght.sund.w y
week-ends, Saturday, al}d bt{Q ed 3&0(31)qellve 3
i ] did you
Q During that time ) g
: ' ‘ » whether she
mother’s condition with respect to \\Slie s
7 9 Y aAlWe
was restless or slept soundly? A 1e &
slept soundly, she was very well.
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Anna B. Fox, direct.

Q After she came from the hospital she
went back to her own home, after the accident?
A Yes, sir.

Q How long after she left her bed did she
come to live with you; I understand she lives
with you? A T believe it was around January,
if not later; I don’t remember; I know it was
quite a few months after that.

Q@ After she came to live with you in Newark?
A Yes, sir.

@ She gave up housekeeping in Paterson’
A Yes, sir,

@ Has she been living with you since that
time? A Yes, sir.

Q Tell us, please, what you have observed as
to her condition as regards to restlessness? A
Well, she did not want to be alone in the house.

Now, I have help home and she does not want
to be left alone.

Mr Kalisch: I move that that be stricken
out because it is not an observation but a
statement of the mother to her.

The Court: I will not strike it out.

Defendant’s counsel prays an exception
to this ruling of the Court.

Exception noted as ground of appeal.

Q You say she does not want to be left
alone. Did she tell you that? - A No. sir.

Q How do you know? A She don’t have to
tell me things I observe.

@ What did you observe to make you say that
she does not want to be left alone? A I am in
business, and many times she comes down to
the store and says the baby and the girl is out,
she says, and I don’t want to be home alone.
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Anna B. Fox, direct.

Mr. Kalisch: I object and ask that that
be stricken out.
Mr. Weinberg: I consent.

Q Have you left her home alone “Z. A 1 have
to: I cannot take her to business with me.

Q Do you know that she cannot be 1ef.t alone
because of what she told you? A She 1s very
restless and T can tell by her face; every daugh-
ter knows their mother’s—

Mr. Kalisch: I move that the answer be
stricken out.
The Court: Strike it out.

) How has she been sleeping since the acci-
dent and while at home?

Mr. Kalisch: I object to the form of the
(question unless it is from an observation.

The Court: Overruled. That is for you
on cross examination.

Q Tell me if you know of your own knowledge
as to seeing her, that being the guide; tell us
whether or not your mother is 1/'estless or rest-
ful at night. A My bedroom is on the second
floor and many nights I come down and. I find
her walking the floor and up with the light on
and naturally I question and find out why.

Q Did you observe her doing that before? A
Prior to the accident?

Q Yes. A No, sir.

Q How often did she go through that? A
Quite often. I would say on an average of once
a week, sometimes twice a week.

o
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Anna B. Fozx, direct.

Q Now, do you know of any disability of
your mother’s arm, not from what she told you,
but what you observed? A T can say that since
the accident, when she lived with me, I have had

to do her hair up, because she has never done it
since the accident.

Mr. Kalisch: T object to that and ask that
it be stricken out. ‘I have to do her hair
P

The Court: Strike it out.

Q The fact is you have been doing it since
the accident? A I have been doing it right
along.

Q@ Is there anything else you do for her? A
Such as it is hard to get into a dress where
she has to raise both arms.

Mr. Kalisch: T object and ask that that
be stricken out.

Mr. Weinberg: All right.

The Court: T will strike it out.

@ That part is stricken out. Tell us what
you did about it yourself. A Well, T comb her
hair and do other things for her that it is hard
for her to do.

Mr. Kalisch: T move that that part be
stricken out wherein she stated, “We do
those things for her that are hard for her to
dot?’

The Court: Strike it out.

Q What are the things you do for her, and
have been doing since the accident? A As I
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Anna B. Fox, direct.

said T comb her hair, help her dress and am
with her when she cannot sleep.
Q Does she do any housework?' A 'Yes.
Q What kind? A Such as helping with the
cooking. :
Q Does she do any washing? A No, sir.
Q No hard work? A No, sir. ; :
Q Did she do that work before thg accident ‘:
A Not only that, but she ran a business, t%lat
is hard for ;x man to run; scrubbing and cleaning
fish: she used to have a fish and vegetable store.
() Is that the store your brother Spol.{e il A
Yes, my father died and left her with seven
children. L
QQ When did he die? A Five years in ;\1.)111
and she was left a widow to support the family.
Q How many stores did you have at f;hat
time? A The one on River street at the time,
and she thought she would take one and put
my brother in another.

Mr. Kalisch: I objéct to what she thgught
she was going to do and ask that 1t be
stricken out.

The Court: Strike it out.

Q At the time of the accident there was this
one store running? A Yes, SIT. ol :

O That is the store your brother 1s 1n now:

R ¢ - ) y 7 p
A No, sir. Y

Q Were they both in it or just your mother:
A They were both in it at the time.

Q Are you the only daughter? A No, there
is more, I am the oldest.

0; N 7 y
Q) How old is the youngest? A Tw elve.
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dmna B. Foz, cross.
Cross evamination by Mr. Kalisch.

Q When you said a little while ago that
five years ago when your father died your mother
was supporting the entire family you did not
mean that, did you? A T did. All the children
were going to school at the time.,

Q Were you going to school? A No.

Q Who is the youngest child in line now?
A Myself and two brothers working.

Q She was not supporting them, was she? A
No.

@ She was not supporting you? A No.

Q How many more children are there? That
is three. A Four.

Q Four more? A Yes, there are seven.

Q What is the youngest, a brother? A They
are twins, two girls.

Q How old are they? A Eighteen.

Q They were about sixteen and a half at
the time of the accident? A Yes, sir.

Q What were they doing? A Going to high
school.

Q@ Did they graduate from high school? A
Yes.

Q@ So they continued on Just the same even
though your mother was hurt, at high school?
A Yes, sir.

Q Your brothers, of course, and you, turn in
some money in the family, to help support the
family, don’t you? A We do.

Q Did you hear your brother testify this
morning that he wag running the store at the
time of the accident? A He was running it
after my mother got hurt.

Mr. Kalisch: I object and ask that it
be stricken out as not responsive.

Anna B. Fox, cross.
The Court. Strike it out.

Q I said did you hear your brother testify
this morning that he was running the S‘Fore at
the time of the accident? A I heard him say
it, but it is not true.

Q It is not true? A No, sir.

Q Was there a lease on the store? A Yes.

Q In whose name was the lease? A That
I don’t remember.

@ You said you visited your mother at Pater-
son? A I don’t know that I did.

Q Whether you did or not, how frequently
before the accident did you visit her? A 1T
didn’t state that.

Q How frequently? A About three or four
times a week. .

(  After the accident how frequently did you
visit her up there? A T could only go once
a week. :

) Previous to the accident did you go in the
daytime or in the evening? A Both.

Q@ Did you stay for meals? A Yes.

Q  Your mother was not in-the store when
you were eating meals with her, was she? A
We had the kitchen in the back of the store.

Q The kitchen was in the back of the store?
A Yes, we did not live there, we just had a
kitchen back there.

Q Dinner, too? A All three meals.

@@ Breakfast? A No, except that. Those
who wanted to help themselves just helped them-
selves.

@ You had noticed her walking about occa-
sionally in your house since the 14th day of
April, 1925, isn’t that so? A What do vou
mean ?
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Ida Bergman, direct,

@ I mean you have noticed her walking about
your house after she started suit for the in-
Juries against Mr. Ginsburg? A I don’t know

when she started suit, but she was with me after
the accident.

Q Did you ever talk to her about if the suit
was started and coming up soon to be tried? A
Speak about it?

Q Yes, with her. A In what respect ?

Q Just the subject of the suit coming up to
be tried? A You would pass that remark.

Q. You are sure that claim was to be made
of disability and restlessness? A No.

@ You are sure there was no discussion re-
garding claims of restlessness and disability be-
tween you and your mother? A No, sir.

@ You did not know even what she was going
S ) / p Lno S o .
to claim? A I ]\po“r she was going to claim for
a broken arm, which is a fact.

Q That is all you knew she was going to
claim? A Yes.

IDA BERGMAN, sworn in behalf of plaintiff
(through the interpreter) |

Direct examination by Mr. Weinberg.

T(g Where do you live? A Harding Terrace,
Newark.

Q@ With whom do you live? A With my
daughter.

FQ What is your daughter’s name? A Mrys,
OX.

Q How old are you? A Forty-six.

105
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Q Where did you live before you came to
live with your danghter in Newark? A Matlick
street, Paterson.

Q Did you keep house in Paterson? A Yes,
sir.

Q You were going to Newark on a day n
September with your son, were you not? A 1
don’t remember the day.

Q It appears that on September 17, 1924, you
were riding in an automobile or an auto truck
of the Ford type which was going from Pater-
son to Passaic with your son, that is so, isn’t it?
A Yes.

Q Now, did something happen while you were
on your way to Passaic? A Yes, sir.

Q Your automobile, the automobile in which
you were riding came into collision with another
automobile, didn’t it? A Yes, sir.

Q Do you know on what side of the road
your automobile was being driven just before
the accident? A Right.

Q Do you remember that you had a collision?
A Yes, sir. !

Q Do you remember where the collision hap-
pened? A Clifton.

Q Do you know anything about digging that
was going on on Lexington avenue at that place?
A  They were digging; around there was some
parts.

Q How near to that place did the accident
happen? A Not far from where I was riding.

Q Did you see the automobile that came into
collision with your automobile before the acci-
dent happened? A Yes.

QQ How far away from your machine was it
at the time you first saw it, approximately? A
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About as far as from here to that first bench
(indicating).

Q That is where the other machine was when
you first saw it? A Yes, sir.

(The distance is measured and found to
be 19 feet 6 inches.)

Q What are you referring to? What was
this distance away from you? A I saw the
machine about that distance.

Q Where was it when you first saw it? A
I saw it on the other side and we were on the
right side.

Q@ When you saw it on the other side, the
other side of what? A I saw it on my left side
and he was coming from Passaic.

Q How far was he, meaning the defendant,
away from your car when you saw him on the
left side, on your left side. A The first time I
saw him when I looked up he was the same dis-
tance I said before.

Q He was on the left side? A Yes, sir.

@ How did the automobiles come together, if
you know? A He just turned in front of my
car, but it happened so quick I don’t know what
happened.

@ On what side of the roadway was your car
at the time the accident happened? A We were
on the right side and he just went in front of us.

Q The question is, what side of the street
did the accident happen on? A He came from
the left side to the right side; the accident oc-
curred on the right side.

Q That is on your right side? A Yes, sir.

@ Did you notice what we have been calling

40 2 steam-shovel? A I didn’t see a thing, T just

[da Bergman, direct.

saw a man walking, and I didn’t see any shovel
or anything.

Q After these cars came together the one in
which you were riding and the other one, did
you get hurt? A When the automobiles came
together I just made a sound like, ‘“Oh,”” and I
don’t remember anything after that.

Q How long after the accident do you re-
member? A I don’t know how long later.

Q You became conscious some time, I assume,
and after you did become conscious, you found
yourself in the hospital? A Yes, sir.

(Q What had the doctors done for you so far
as you could see after your first week in the hos-
pital? A When I woke up there was a doctor
standing over me washing the blood off my
mouth ; there was blood running out of my mouth
and there was some stitches on my mouth; I felt
very sick.

Q Where was your mouth stitched up? Was
the inside of your mouth cut? A The inside
and the outside; the stitches were outside.

Q Did you at the time of the accident wear
any false teeth? A Yes, sir.

Q In which jaw, upper or lower? A Both.

Q Did anything happen to those teeth? A
Yes, they broke; just broke and smashed.

Q  Was your mouth cut where the teeth were?
A My mouth was cut and it hurt me all over
my face and jaw and neck.

Q Did you have any other injuries? Was
anything else the matter with you? A My arm
was broke.

Q Anything else? A My foot; I was more
dead than alive.

Q Do you mean your foot or your legs? A
My whole foot.
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Q What does that mean? A (Pointing to
her legs.)

@ That covers both? A Below the legs and
my whole foot.

Q You were in the hospital about ten days
and after that you went home and after you
went home how long did you stay there before
you first went out again? A Three months
before the doctor told me to go around.

Q During that time what doctor took care of
you? A Dr. Joelson.

Q How many times or how often did Dr.
Joelson see you when you were at home? A
He used to come twice a day and then he came
every night.

Q For how long did he continue those visits?
A About two months, I don’t know.

Q When you were able to leave the house did
you go to see Dr. Joelson at his office? A Yes,
Sir.

Q How often? A Four months.

@ What did he do for you? A He gave me
electrical treatments.

Q Where? A My foot and my shoulders.

Q How long did you take those treatments?
A Once a week.

Q When was the last time you had such
treatments? A More than a month ago; about a
month or more.

Q@ During the time you were in the hospital
did you have any pain from your injuries? A
It pained me so much I didn’t want to stay
there, I wanted to get out, because I didn’t know
what was happening to me.

Q@ After you got out and went home did you
have pains? A I wouldn’t wish it on anybody.

Q Does that mean yes or no?

Ida Bergman, direct.

Mr. Kalisch: I will substitute the word
‘““‘yes’’ for that answer.

Q Is your arm all right? A No.

Q What is the matter with it? A It hurts
me over here (indicating).

Q Pointing to your right shoulder? A Yes,
Sir.

Q Can you use that arm the same as you
did before the accident? A No.

Q Can you use it the same as before the acci-
dent? What difference is there now? A No.

Q What is the use you can make of that arm
now compared with the way you could use it
before the accident? A I cannot raise my arm,
it hurts me in the shoulder.

Q Do you try to raise it? A Yes, the doctor
tried to raise my hand the other day, but I
couldn’t.

Q Are you able to use the arm the same as
you did before and if not in what respects are
you not able to use it? A I cannot raise my
hand. If I try to raise it my arm hurts.

Q I ask you now with regard to the use of it.
Do you use it the same as you did before the
accident? A Before I was able to do a lot of
work, now I can’t.

Q What did you do before the accident that
you cannot mow do? A I had a paralyzed
husband for eight years and I had to take care
of him and small children.

Q I asked you what you did. A When my
right hand is in this condition what can I do?

Q Did you work around the store before the
accident? A Yes, I did more than three men.

(Q What did you do? A I used to go to the
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fish market, buy the fish a;ld in the store I used
to chop it.

Q Have you tried doing anything like that
since the accident? A T have not My left arm
18 the only decent arm.

Q How about dressing yourself; can you do
that? A No.

Q- Whyinot? YA "Becanse I cannot raise my
arm; they have to dress me and comb my hair,

Q@ Do you rest as well now as you did before
the accident? If not, tell us about it. A No,
I make the children nervous, I cry at night.

Q Before your accident were you able to

sleep at night? A Yes, before I was able to
work.

@ Did you take any medicine for that, for

your sleeplessness? A The doctor gives me
pills.

Q@ These broken teeth; did you have new
plates made?

Mr. Kalisch: That 18 an element of dam-
age I shall object to on the ground there is
no claim for any property damage in this
case.

The Court: Sustain the objection.

Mr. Weinberg: T ask to amend the com-
plaint in that respect and in respect to any
expenditures for doctors’ bills, medicines,
dentist bill. The defendant can hardly plead
surprise as I see it. It has had the bill of
particulars in which they have been ap-

prised of these matters. I did not draw the
complaint,

The Court: Is there any objection?

Ida Bergman, direct,

Mr. Kalisch: Yes. i
The Court: Then, I will not admit it.

Q Tell us about this business with which you
were connected. Did you have anythipg to do
with it? A T have nothing to do with it. ‘

Q Did you have before the aceide'nt? A It
was my store, I paid the bills and paid the rent,
and did the work.

Q Did you get paid anything, or were you
drawing any profits out of it, or hO\Y was 1t run?
A Yes, I used to support the family and I got
about sixty to seventy dollars a week.

Q@ Did your son get a profit out of that, toQ,
or was he paid, or you paid? How was it
worked? A He used to take what he needed.

@ And you took the rest? A Yes, I took
the rest. )

Q Did you ever go back to that business after
the accident? A T could not stay.

Q Did you ever go back to it? A No.

@ Can you tell us approximately how much
you have laid out for medicines?

Mr. Kalisch: I object to the question on
the ground—

The Court: I will admit it and you may
bring out on cross examination if there is
anything ineluded in that which should not
be.

@ Tell me what you have spent for medi-
cines and leave out of consideration any money
you paid or spent for your teeth? A I don’t
remember. About $100. The children used to
buy the medicines.
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Mr. Weinberg: That is all on  direct

examination. If later on these particulars
are put in with bills for those items I re-
serve the right of claiming the privilege of
amending. In other words, if your Honor
should change your mind about this maftter.

The Court: You, of course, have the
right to make the motion at any time.

(Argument.)

The Court: T will let you reserve your
right to make any motion.

Cross examination by Mr. Kalisch.

@ Did you have a bank account when you
were in business? A No.

Q Where did you keep your money? A T
held it by me.

@ How much did you take in in a week? A
Sometimes $300, sometimes $400.

Q How many people did you employ? A
Three.

Q The business was in your name? A Yes,
sir.

@ For how many yvears had you been making
that amount of money? A Tt was only during
the holidays T made as high as $400.

@ How much did yon average? A Betwe
two and three and four hundred.

@ How much profit would you have if you
took in $200 a week? A T made $75 on $200.

Q When you were making $75 a week profit,
how much of that went to your son for workine
there? A He took as much as he needed.

Q About how much did he usually take? A
It is hard to say, whatever

€n

he needed: some-

40 times $5 a day, sometimes $10.

Ida Bergman, cross.

Q Did you have $75 left after paying the two
extra men you had there? A Yes.

Q Where would you take the money at the
end of the week when you were making as much
as $400, what would you do with that money? A
I did business with that money.

Q Did you own any building and loan shares?
A Yes, sir.

Q How many? A $10 a month.

Q Did you own any real estate? A I had
my house.

Q Did you buy any real estate yourself? A
No.

Q Did you have any other stock.s or bonds
except $10 a month which you p?lld 111to‘ th,e
building and lean? A No, such things I didn’t
have. |

Q Before March 20th of every year d.ld you
give the United States Government an income
tax report of your business? A Yes, sir.

Q Have you any copies of those here? A
I had them, but I don’t know where they are.

Q@ Did vou keep account of your businesTs;
what you sold and what you bought? A No,
I had a cash business.

(Q Then, how did you keep account f()]: the
United States Government at the end of the
year? A They used to send in a report, I
should say $6,000, I don’t remember.

Mr. Kalisch: I move that the answer be
stricken out.
The Court: I will not strike it out.

Q (Question read.)
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Mr. Weinberg: T object to it on the
ground it is purely collateral matter.

(Argument.)

Mr. Kalisch: I asked it for the purpose
of attempting to contradict her testimony
that she was earning $75 a week.

(Question read.)

The Court: I think that question is ob-
jectionable.

Q How do you know at the end of the year
that you had made money or lost money if you
did not keep any records of your sales? A 1
know from the money I had and spent whether
I made or lost any money.

Q You knew from the money you had that?
A I had money and it was all spent on the
accident.

Q How much did you have hefore the acei-
dent? A T had about $200.

@ You had been in business how long? A
Kight years.

Q How much did it cost you a week for your
own expenses? How much did you spend of
your money to run your house? A don’t
know, I couldn’t count.

Q How much of the money that you spent
for your house did your children give you from
what they earned? A Will you repeat that?

Q@ (Question read.) A My children did not
give me anything.

@ Did you hear Mrs. Fox, your daughter, on
the stand just before you:! A Yes, sir.

@ You understand some English, don’t you?
A A little.

Ida Bergman, cross.

Q Didn’t you hear your daughter say that
those who were working helped you and gave
you some of the money you earned?

Mr. Weinberg: I object. I did not hear
it and it is immaterial.

The Court: Sustain the objection.

Q You say now that none of your children
o . . WCEh ) A v
cave you anything, is that right? A When
I had money they didn’t give me any, but when
I needed, they gave me.

Adjourned to February 2, 1928, at ten
o’clock, A. M.

SECOND DAY.
February 2, 1928.

Continued pursuant to adjournment.

Present, counsel as before stated.

IDA BERGMAN, plaintiff, recalled.
COross examination (continued) by Mr. Kalisch.

Mr. Kalisch: Mr Erlich says that he
will interpret and I have no objection,

The Court: Very well.

Q (Through the interpreter.) .How much did
you pay each man who worked in your store?
‘A In my store mostly my children worked.
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Q Yo'u said yesterday that you had two other
men beside your son, isn’t that true? A We
put two extra men in on Thursdays.

Q How much did you pay your children for
working for you? A T didn’t pay them any-
thing.

@ When you were hurt why didn’t you get
someone else to take your place and do your
work? A In that kind of business you must
tend to it yourself.

Q Do you mean to say you could not find
anybody to do the work as you did in a fish store?
A No.

Q Did you try? A We tried, but couldn’t
find anybody.

Q In the City of Paterson you were unable
to find anybody you could get to work in a fish
store to do the work that you had been doing, is
that correct? A 1In the fish store to do the
work, yes, but not to do the buying.
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