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; CORPORATION ’BUSlNESS TAX ACT

18:7-3. 18

[

2 An amount equal to 90 percent of the tax deter-‘,

mined by placing on an annual basrs the taxable income
and taxable net worth for: ' ‘

 The first three months of the taxable year, in the '

: ‘case of the rnstallment requrred to be pard in the fourth
month R N _ :

ii. Erther the frrst three months or the frrst frve',

months of the taxable year (whichever results in no

- then by a credrt allowed under section 3 or 4 of P.L. 1993 S

C el (NJSA 54: 1OA 5.18 or 54: 10A—5 19) ‘then by any - °
_‘credit allowed pursuant to section 1. of P.L. 1993, c175,

(NLJ.S.A. 54:10A-5.24), then by any credit allowed pursuant

“to section 1 of P.L. 1993, ¢.150 (N.J.S.A. 27:26A-15), the -

ride share tax credit. Section'1 of P.L. 1993,¢.150 (NJ.S.A: .
27:26A-15) shall reduce the taxes listed in sectron 1 of PL.

‘1993 c. 150 (N JSA. 27 26A—15)

= addition being imposed), in the .case of the mstallment

requrred to be pard in the sixth month

Erther the frrst Six months or the frrst erght;
months of the taxable year (whichever - results -in no.

(b) The total ‘amount of the credrts hsted in thrs sectron':

- “that are allowed against the tax nnposed pursuant to section

5 of P.L. 1945, c.162 for the: tax year shall not exceed 50 -

percent of the tax habrhty ‘otherwise due and shall not

addition being imposed), in the case of the 1nstallment L

.‘requrred to be pard in the ninth month; and

- iv.- -Either-the- frrst nine months. or the first eleven -
months of the taxable year (whichever results in no -

addition being rmposed) -in the case of the mstallment o

" ‘required to be pard in the twelfth month

3. " The tax so determmed shall be placed on an annual
basis by first multiplying it by 12,.and then dividing the =

resultmg amount by the number of months in the taxable
year. ) - - Lt

© New Rule,Rl982d6 effectrve January 18, 1982 . T

 See: 26 NJR. 761(a) 26NJR. 1696(b)

187317

(a) The priority of credrts for- a taxpayer under the Cor
poration Business Tax Act shall be the priority of statutory

See: 13 N.IR. 688(a), 14 N.J.R..105(d). -

- Amended by R.1984 d.322, effective August 6, 1984.
‘See: 16 N.JR. 1043(a), 16 NJR. 2152(b).

Section substantially amended..
Amended by R.1988 d.407, effective Septernber 6, 1988

See: 19 NJR. 2255(b), 20 N.J.R. 2310(c).

Substantially amended (c). Lo
Amended by R.1994 d.186, effective April 18 1994 I

corporatrons

redice the tax liability to ‘an amount less than statutory -
minimum provided in subsectron (e) of section 5 of PL\

: -.\1945 c162

v o v
(c) Any credit’ carryover should be taken in the manner

'set forth in the section granting the relevant credit and

should be apphed in the sequence that the credrts are listed

~in (a) above. If the credit carryover section- is silent about’ .
~whether. a carryover should be allowed no carryover 1s

allowed

; h New Rule, recodrﬂed from 18 7—3 20 by R. 1995 d 459 effectlve August e

21, 1995.

- See: 27 N.JR. 472(a), 27 NJ. R 3207(a)

NJAC. 187-3.13, 315, 1112 and 13.6 apply to banking N

corporations and financial business corporations. . See

© NJS.A. 54:10A-34 et seq. regarding their- general taxabllrty .
o » ‘term does not, for example, include peripheral or mdrrect'

" costs assocrated with the purchase, installation or construc- C

- tion of the eligible equipment. .
_are not limited to, sales tax, shipping. costs desrgn and o

’ engrneermg costs and srte preparatron : :

under the Corporatron Business Tax Act

" New Rule, R.1982 d.6, effective January 18, 1982.

See: 13'N.J.R. 688(a), 14 N.J.R. 105(d).
Amended by R.1994 d.186, effective Aprrl 18, 1994:
See: 26 N. J R. 761(a), 26 NJ.R. 1696(b)

Coordlnatron of tax credlt

credits set forth in this section. The tax imposed for a fiscal.
or calendar accounting year pursuant to section 5 of P.L.

1945, ¢.162, shall first be reduced by the amount of any
credit allowed pursuant to section 3 of P.L. 1993, ¢.170 -

- (NJ.S.A! 54:10A-5 .6), then by any credit allowed pursuant

" to section 19 of P.L. 1983, ¢.303 (N.J.S.A. 52: 27H-78), then

721 .

' “Maxrmum yearly credrt means the maxrmum amount of

Hrstoncal Note ‘

A former N J A .C. 18:7-3.17 was recodrﬁed as N J A. C 18 7—3 20

effective: August 21, 1995.

: S 18 7—3 18 . Recyclmg tax credlt
18: 7—3 16 Bankmg corporatlons and ﬁnanclal busmess L

(a) As used in thrs sectron

Yo

, “Oost of recychng equrpment means the ‘invoice cost”
r “purchase price” of the eligible équipment itself. The

Ineligible costs mclude, but

3

: the tax credit allowable rn a tax year .

1»}

‘by any credit allowed pursuant to section 12 of P.L. 1985 -
€227 (NJS.A. 55:19-13), then by any credit allowed pursu-»
< antto sectron 42 of PL 1987 c.102 (NJ S.A. 54 10A—5 3),

“Quahfred recychng equipment” means that recycling -

‘equipment used in New Jersey which is certified in writing
* by the Commissioner of the Department of Environmental
Protection as quahfred for  the corporatron busmess tax
credrt .

\-'

“Total credrt allowable” means the total corporate tax .

~ credit that a taxpayer can take on equipment certified by the» - |

Department of Envrronmental Protectron

i

Ty Supp. 12-18-95
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DEPT OF TREASURY—TAXATION.: i

(b) A corporate taxpayer which - purchases quahfred recy-‘
chng equrpment is entitled to-a corporation. business tax- -
~ credit equal to 50 petcent of "the -cost: of the- certlfred;

: equrpment sub]ect to the followmg llmrtatlons

\

The taxpayer must recerve certrfrcatron from the

Commrssroner of the Department of Envn'onmental Pro-

: "-,tectron prror to clarmmg the credit,”

2 The maxrmum yearly credit shall not be more thanj L

' -,f 20 percent of the total credit allowable in any one grven
- full tax. year. ‘ : :

3. The credit shall be based on amounts pa1d for the ,

""equrpment less the amount of ‘any loan made pursuant tov" . R e R R e
o 18'7—3 19. Employer. trip’reduction 'program tax. cr'edit

sectron 36 of P. L. 1987 €102 (N. JS.A. 13 1E—96)

4 The credrt allowable in a grven tax year cannot /‘ :
“-exceed: 50 percent of the tax liability -otherwise due on -
- that return. = See NJ A.C. 18 7—3 17 for pnorrty of tax'

-credits.”

tax liability below the statutory mmrmum tax provrded at

 NISAS4 10A—5(e)

(c) No tax credlt may be taken by a taxpayer 1n  the year ;

" that the equlpment is drsposed of.

to sectlon 36 P L. 1987, c. 102 (N J.S:A13: 1E—96)

)

' (e) The tax credit shall be prorated based on- months or,:"‘
the fraction thereof that the equrpment is used in the’ state L

The base perlod for thrs proratron is 12 months

(f) Taxpayers' who purchase quahfred recyclmg equrpment
and have unused credits.on December 31, 1996 can carry-

forward the tax credit to subsequent perrods sub]ect to the™ " New Rule, R.1995 d.148; effectlve March 2, 1995

‘See: 26 NJR. 4976(a), 27NJR. 1201(a)

: lrrnrtatrons contamed in (b)2 3,4 and 5 above

P

(g) The equrpment must be used in New Jersey durmg 2

i ..the year to be ehgrble for the tax credrt

Example XYZ Corporatlon beglns to use quahfled recy-
cling equipment in this State on January 2, 1990. ‘The cost -
"-of the equipment, excludmg sales tax,’ shrppmg and installas
-, “tion, is'$100,000 and the: taxpayer did not receive any loans '
o from the recycling fund. to help wrth the purchase of. the

- equipment. The taxpayer receives an enterprise zone em-
- ployee tax credit of $5,000 and their corporate tax liability

‘.. after the credit is $30,000. - The credit for ‘the taxpayer is
the lesser of $10,000 ($100,000 cost x 50 percent (total credit * -
allowable) x.20 percent maximum yearly credit), or $15,000 .
- (50 percent of the. tax liability after the enterprise. zone tax

’credrts) In this case the allowable credit for XYZ Corpo- ’

" ration is $10 000 the lesser -of the two amounts

i

o gs"upp.‘?',‘lz-‘1’s-.95; e

; (d) The basrs for computatron of the tax credrt amount is .
"' cost exclusive of any loans received by the taxpayer pursuant .

(h) The Commrssroner of the Department of Env1ron-

" mental Protectrons certificate and an  affidavit from the -
‘ taxpayer representing usé in New Jersey ‘must be'a part of
- the return clarmmg any credrt :

New Rule, R 1988 d 413, effective September 6, 1988
See: 20 N.J.R. 48(b), 20 N.LR. 2318(a).
Amended by R.1992 d.479; effective December.7, 1992

~'See: 24 N.J'R. 2809(a), 24 N.J.R. 4411(b).

(a): Added “Cost of recyclmg equrpment”, (g) Added text to

:Example. -

.- Amended by R 1995 d.459, effectrve August 21 1995

o

"See: 27 NiJL.R. 472(a), 27 N.J.R, 3207(a) s EEEE
© ¢+ 7In (b)4," added reference to NJ AC 18: 7-3. 17 for prlorrty of taxf L

credrts - _
//

(a) Corporate taxpayers ‘are allowed a credit under -
- N.J.S.A. 27:26A~15 for the cost of commuter transportation:
“benefits provrded to employees

See NJ.A.C. 16:50-15 for

1nformatron on the employer trip reductron program tax‘] _

: v credrt o
5. T he amount of the tax credrt shall not reduce the_ - :

(b) The taxpayer may only claun a credit for expendrtures .

- for provrdmg commuter transportatron benefits: provided-the -

taxpayer has submitted a complrance ‘plan:-or a-revised

* compliance plan« which includes . the expendrtures to the " ..
. Department of Transportatron in accordance with N.J.A. C.

- 16:50-15.1 through-15.5." _
-elrgrbrlrty for the credit, the Dlrector of the Division ‘of =~ -
Taxation will compare the claim with a list of ‘those employ- - :
S ers certlﬁed by the: Commissioner of the " Department. of . s
Transportatron to have registered with the Department off, - -

; Transportatron or have an approved complrance plan or an: o

For. the purposes of verifying

approved amended complrance plan

(c) To clarm the credrt the taxpayer must complete Form.

~307-and attach it to the Corporation Business Tax return
",(Form CBT-—lOO or CBT—lOOS) bemg filed. :

18 7—3 20 Enterprlse zone employees tax credlts

‘See NJAC 18:7-15 for credrts agamst the " total tax' e
applrcable for “qualrfred busmesses” located wrthm urban o

enterprise zones”. =

7

' New Rule; R.1984 d.496,; effective November 5, 1984.

See: 16:N.J.R::1325(a), 16 N.J.R. 3057(a). ~. + - :
Recodified from 18:7-3:17,by R.1995 d:459, effectlve August 21 1995

See: 27 NJR. 472(a), 27 NJR. 3207(a)

18 7-3. 21

Manufacturmg equlpment and employment
investment tax credrt

(a) The followmg words and terms, as used in thrs sec-”

“tion, shall have- the following meanmgs unless the, context: -

: .clearly mdrcates otherwrse TR

(W

T2

e .

g
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a)

- in owner’s business allocation factor. - [
New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241 (1990),
reversed 12 N.J.Tax 255, certification granted 127 NJ. 551 606 A2d -

CORPORATION BUSINESS TAX ACT

(4) Apphcable expenses are any expenses or de- '

ductrons which are drrectly or mdlrectly attnbutable
to ehgrble gross - mcome as defmed in. (a)2vu(3)
o above ’ b ; | _

(See NJ AC 18 7—16 regardmg mtematronal bankmg

facrhtles ) T
Amended by R, 1983 d. 62 effective March 7, 1983 - L

© See: 14 N.JR. 1206(a), 15 N.JR. 343(d).”

Added new 10 and 11 to (a)
added 4-6 to (b).
Amended by R.1984 d. 453 effectlve October 15 1984
See: 16 N.J.R! 1327(a), 16 N.J.R: 2827(a).

‘(b)7 added. - -
~ Amended by R.1985 d.562, effectlve November 4 1985
" See: 17 N.J.R. 1538(a), 17 N.JR. 2678(a) i

Recodrﬁed old 10 as’ new 12 and'

Substantially amended. )
Amended by, R.1987 d. 335, effectlve August 17 1987
See: 19 N.J.R..712(a), 19 N.J.R: 1568(b)

Substantially amended.

Amended by R.1992 d.289, effective July 20 1992
See: 24 N.J.R..175(a), 24 N.J.R. 2628(b) S

Revised text.

— Amended by R.1994 d. 186 effectrve Aprxl 18 1994
‘See: 26 N.J.R. 761(a), 26 NJ.R. 1696(b).
Amended by R.1997 d. 204, effectivé May 19, 1997
See: 28 N.J.R. 5158(a), 29 N.J.R. 2467(a).

. In-(a)lvii, inserted “For accountmg or pnvrlege penods endmg onor

before January 10, 1996,”.; -

Case Notes

personal property”, for purposes of corporate tax. ‘Reuben H.. Donnel-
-~ ley Corp V. Drrector Drv of Taxatron, 128 NJ 218, 607 A2d 1281
(1992) ‘ , ot .

: Interpretatron of amendment o corporate tax govemmg safe harbor,

“leases was not an administrative rule.- Reuben H. Donnelley Corp. v.

New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax-241 (1990), .
_reversed 12 N.J.Tax 255; certification granted 127 NJ 551 606 - A2d :

364, reversed 128 N J. 218, 607 A.2d 1281..

Corporate owner of safe harbor Teased property could not mclude it
Reuben -H. Donnelley Corp. v.

364, reversed 128 N J. 218,607 A.2d 1281

State S mclusron of Federal obhgatrons in taxpayer bank’s tax bases
under the Corporatlon ‘Business Tax Act :complied with the Federal
. public debi'statute since- the tax was nondiscriminatory;« taxpayer bank’s

- net worth and net income bases appropriately inchided the value of and
Gar- -
field Trust Co. v. Director,” Div. of Taxation,.6 N.J.Tax 462 (Tax.

income from the bank’s. ‘holdings of state -and local obhgatrons

- Ct.1984), affirmed per.curiam 7 N.J.Tax 663 (App.Div.1984), affirmed

. 102 N.J. 420, 508 A.2d 1104 (1986), appeal drsmlssed 107 S.Ct. 390 479 :

US 925,-93. L.Ed.2d 345.

Federal mrmmum tax for tax preference was not properly excludable
from-the taxpayer’s entire net income'in the calculation. of New Jersey
- corporation business tax, since the Federal minimurm tax is on income
and not an excise tax on capital. -
Taxatron, 4 N J Tax 63. (Tax Ct. 1982)

18 7—5 3 Tax pald to forelgn country or Umted States ‘
' when deductlble from net’ mcome -

pOSSCSSlOIl'

(a) Where the taxpayer claims deductlon for a tax paid to :
.a forergn country or possessron of the Umted States ona .
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. these sectlons

Texaco, Inc v Drrector Dw of :

Sy A

drvrdend recerved from- ‘a source wrthout the Umted States ‘

‘ th1s tax 1s deductrble only if:

1. The tax was paid by the taxpayer 1tself except that -

“in the case of foreign taxes included in income pursuant '
" to-Section 78 of the. Internal” Revenue Code, subsectron DR
;_‘.‘_(b) of the Sectlon shall apply; and. ’

2.- Such tax was- not deducted in computmg Federal"
taxable mcome and S e o

3 100 percent of the d1v1dend recerved is not deduct-
. ible under paragraph 1.of subsectron (b) of Sectron 5 2 of
 this Chapter and. - o : .

'. 4. To the extent that the portron deducted shall notn o
-',exceed 50 percent of the. gross d1v1dend o

(b) W1th respect to forergn taxes requrred to be included

o in “income - as d1v1dends recelved ‘under Section 78 of the
»‘ Internal Revenue Code; no deduction from'federal’ taxable v
income is- permitted if 100 percent. of the dividend received

amount -is-deductible therefrom under paragraph- 1 of sub- -

'sectron (b) of Sectlon 5. 2 of thrs Chapter

, However, if. 100 percent of the forergn tax-amount - -
“is not deductrble from federal taxable income as d1v1dends

" received under paragraph 1.,
of thrs Chapter then 50 percent of it may be deducted

o : ‘ : j,f‘from federal taxable mcome and-
Beneﬁts from safe harbor leases do not ‘constitute “real mtangrble '

'/‘- R
A In addrtron 50 percent of the forelgn tax amount .
* ‘may be deducted. from federal taxable income, even
: ?though these forergn taxes were. not pald by the taxpayer';
: "1tself

18'7-5 4 Factors not adjustable to Federal taxable mcome"

(a) No adjustment to Federal taxable mcome is permrtted :
under thrs rule for : : . o j

Gams or losses not recogmzed for Federal income: -

o 'tax purposes under Sectlon 351 or similar sectlons of the

Internal Revenue Code but only to the extent that recap-
ture or other prov1srons of the Code are not paramount to

i

2 The general busrness credrt allowed or allowable o

_for Federal income tax purposes under Sectlon 38 of the-

- Intemal Revenue Code

e ThlS may not be taken asa deductron in comput- E

_mg the New Jersey net income. tax base; nor as-a credit,
-in any manner, in computmg tax hablhty under the Act o

i Upon dlsposrtron of assets which quallfled for a

o general business credit under Section' 38 of the Internal
.Revenue Code taxpayer must use the same ‘basis. for -
computmg gain or loss for New Jersey net income tax
purposes ‘as employed for Federal mcome tax purposes.

3. Deprecratron attrrbutable to a- decrease 1n the basis

of deprecrable property for: Federal mcome tax purposes, o

. Supp. 5-1.9-'97‘

subsection (b) of Section.5.2 .
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" as a result of the general busmess credit allowed - or
allowable under Sectron 38 of the Internal Reventie Code

Deprecratron taken for New Jersey net 1ncomef"
tax purposes must be reported at'the same amount as
reported for Federal rncome tax purposes for the same .

penod

‘ Amended by R 1985 d.562, effectrve November 4, 1985
See 17 N.J.R: 1538(a), 17 N.J.R. 2678(a). : '
"{(a)2 deleted;. (d)1 amended; 3 and 4 renumbered as 2 and 3.

T Amended by R.1994 d.186, effective April 18, 1994. ,

See: 26 NJR. 761(a), 26 N. JR. 1696(b)

18: 7-5 5 Entlre net mcome, determmmg stock ownershlp

(a) The provrsrons of N.J.A.C. 18:7-4, 5 and 4 6 relatmg’
¢.to the manner or degree of drrect or’ rndrrect stock  owner- -
shrp by a credrtor are-applicable in determining deductlbrlrty_ :
. of interest paid or accrued to holders of 10 percent or more " .
of the.aggregate: outstandmg shares of the taxpayer s caprtal :

stock of all classes

(b) In determrmng the percent ownershrp of 1nvestment
for purposes .of computrng the dividend: exclusion; a taxpay- -
‘er can aggregate its ownershrp of stock: by basing its compu- .

tation on its ownership equity in the payor.. No part of such

- investment: may be determined with reference to- loans or.

" advances but nmust be based upon mvestment in: caprtal
, stock * . RN ; - L

Example 1: Corporatron A recerved ‘a drvrdend from. : -
' Corporatron B:and a dividend from Corporatron C. Corpo-.
* ration A-owns 90 percent “of Corporation. B." Corporatron A
owns. 20: percent of Corporation C. Corporatron B:owns 70

' percent of Corporation C. The remarnmg shares: of. Corpo-
. sons.

By lrteral terms ‘of . the Act, the drvrdend received by

Corporatron A from its 90- percent 1 owned Corporatron Bis

excludrble from entrre net- mcome

Srnce the equrty of Corporatron Ain Corporatron C is 80 -

percent or more:ownership, it ‘may- also-exclude ‘the- divi-

dends recelved from Corporatron C from entire net 1ncome .

Ownershrp equrty of Corporatron A in Corporatron C

i ;Thrs deprecratron may not be taken as a deduc- :
computrng the New Jersey net rncome tax. base

- ration B and Corporatron C are. owned by unrelated per- :

' DEPT, OF TREASURY—TAXATIONﬁ?_‘J__. i

Example 2 Corporatron D réceived  a drvrdend from;'-_.;_”’"
'Corporatron E and a dividend from Corporation F. Corpo- =~~~
ration D-owns 90° percent of Corporation E. Corporation D~ /<
-owns 20 percent of Corporation F. Corporation E owns 60~ " o
percent of Corporation F. The remaining shares. of Corpora-‘ -
tion E- and- Corporatron F.are owned by . unrelated persons

By lrteral terms of the Act, the drvrdend recerved by P i)
. Corporation D: from its 90- percent owned Corporatlon Eis. .
‘excludrble from entrre net mcome

Smce the equrty ‘of Corporatron Din Corporatlon F is less :
than 80 percent ‘ownership, it may only exclude 50. percent -
" of the. drvrdend recerved from Corporatron F: from entrre net o
*-income, : -

Ownershlp equrty of Corporatron D 1n Corporatron F

: Drrect mvestment in Corporatron F B o 'l-;‘ 20% '

- Investment in Corporation B~ . 90% :
. Investment of Corporatron Ein’ Corpo- R _»
ration F: . : : 60%
’ Indrrect\rnvestment in Corporatron F 90 >< 60 54%:
'Aggregate ownership by Corporation D _ ;
-of the stock of Corporatron F: e T4% -

" New Rule, R.1987 d.118, effective March 2,1987.
- See: 18 N.JLR. 2004(b), 19 N.JR. 410(c) e

Old rule repealed

.Cross References

- See NJAC 18 7—45 (Net worth, rndebtedness rncludrble) and .
P 18:7-4.6 (Recervables offset agamst mcludrble rndebtedness) as 'to. ;v -
,computmg net worth o SOV

‘ f"v Statutory References

See N.J.S. A. 54: 10A—4(e) as:to what may be mcluded in “mdebted- a

ness owmg drrectly or rndrrectly

: :18 :7-5. 6 AdJustment of entrre net mcome to perrod

covered by return, how ‘computed

() I the entrre net income requrred to be reported is for : R
" -a.period ‘other than an perrod covered by. the: taxpayer’s. .
-Federal income ' tax: return ‘the: taxpayer shall compute rts

. net income as follows :

L

1. Its Federal taxable income is first ad]usted mythe' E

manner set forth on N. J A C.18:7-5.1. through 5.4;

2 The result is then lerded by the number of calen- o
dar months or- parts “thereof. covered by. the Federal; R

1ncome tax return,

3. The result is then multrphed by’ the number of the‘ T

P

o Drrect mvestment m Corporatron C SRR 20% %
Investment in Corporation B~ 90%: + 7 calendar ‘months or parts thereof covered by the return . -
Investment °f Corporation B.in COfPO' S under the Act. A part of a month shall be deemed to be'

ration'C" . S 10% L amonth R , , e .
Indirect investment in’ CorporatronC 2900 X 70 = 63% . .
Aggregate ownership by Corporation A~ 0 o Amended by R 1994d186 effective Apnl 18, 1994,

of the stock of Corporatnon c. = . 83%. See: 26 NJR 761(a), 26 NJR. 1696(b) :

E sﬁpb-f?"5-19-'9‘7‘ i

" Next Page is 7-40.1
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' CORPORATION BUSINESS TAX ACT

' Amended by R 1994 d.186, effective Apr11 18, 1994
'See 26 NJR. 761(a) 26 NJR. 1696(b) :

. 18 7—5 8" Calculatlon of galn in certaln mstances

© See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b).

© See: 28NJR. 2515(a) 28 NJR. 3810(a)

: 18 7—5 9 (Reserved)

_ 18.7—5 10 nght of Director to correct dlstortlons of net

18 7—5 10

,18 7—5 7 nght of Dlrector to mdependently determme net

- income - - -

If in the opmronvof the Dlrector the method employed in

" NJAC. 18 7-5.6. does ‘not properly reflect: the taxpayer S, o

‘net income properly apportionable to New Jersey under the

- Act for the period covered by its New Jersey return ‘the

* Director' may determine entire: nét income solely on the S

. or business, by entering into any transaction:at more or .

‘less ‘than a. farr price which, ‘but- for sich’ agreement -

‘~arrangement or: understandlng, m1ght have been pard or. .. .
-recerved therefor or.. - : g

basis of the taxpayer s mcome durmg such penod _”

2l . Statutory References
N J S.A. 54 10A—17(a) T

. (a) A sellmg parent corporatlon in a Federal 'I-R )

338(h)(10) transaction does not recognize gam on the sale
of target stock for New Jersey purposes’ for acqu1s1t10n dates o
~occurr1ng on or after J anuary 14 1992 :

(b) Where a target corporatron recogmze gam as the‘ . L
result of an LR.C. 338(h)(10) election, the ‘target reports*‘
_and pays tax on such gam pursuant to: N. J A C 18 7—5 1(a) i

Repealed by R 1994 d 186 effectrve Aprrl 18 19 '

- Section.was “Procedure for computing’ short perrod return :
New Rule, R.1996 d,378; effective August 5,1996.:

Repealed by R.1979 d.45, effectxve February 6 ]979

See: 11'N.J.R.'40(d), 11 N.J.R. 150(b). R .
- .Formerly entitled “Procedure for computmg when,t payer alters S

corporate 1dent1ty”

" income allocation factors, adjustments and
redetermmatlons L It :

/"'

(a) Whenever it shall appear to the Drrector that any_., -
- taxpayer fails to maintain its records in accordance with -~ -
" sound accounting prmcrples or conducts its ‘business ‘or .-
- maintains its records in a manner so. .as elther drrectly or. .
~ indirectly’ to distort its true: entire net income or the propor:: -
tion thereof properly allocable to this State; or whenever“":.’- .
any’ taxpayer maintains a place of business outsrde th1s State, -
or whenever any’ agreement, understandmg or arrangement
exists between a taxpayer and any other corporation or any -
person or firm, for the. purpose of evadmg tax 'under ‘the .
_ Act, or whereby the act1v1ty, busrness, recelpts, expenses,[_’ -
assets, liabilities, or net income of the taxpayer are improp- .-
- erly or maccurately reflected, the Director is. authorized and
. empowered, in his or her discretion and in' whatever manner -
~ he or she ‘may determme, to adjust and redetermme such
1tems, and to" ad]ust items of -gross recelpts tanglble or
intangible property and payrolls within - and without the'_“
- State and the allocation of entire net income. or to make any .
.other adjustments in any tax report or tax return as may be el

741

necessary to make a farr and reasonable determmatron of
the amount of tax payable under the Act S

Where any taxpayer conducts its actrvrty or busmess“

‘under any agreement, arrangement ‘or understandmg in

such : ‘manner as. éither drrectly or 1nd1rectly to benefrt its -

N members or. stockholders or any .of them, or’ any person' nE

or persons directly or- 1nd1rectly interested in such actlvrty

+2. Any taxpayf : a substantlal portlon of whose caprtal o

3 ‘_stock is owred elther dlrectly or mdrrectly by or through - :

another corporatron ‘enters into any. transaction with such' "
other corporatron on such terms as to create an improper:
loss ‘or net income, the. Director may include.in the entlref.: S
net income of the taxpayer' the fair profits which, but for - -

- such - -agreement, arrangement or understandmg, the tax- :
‘ 'payer mlght have denved from the transactron SRS

3 For purposes of th1s sectron “farr and reasonable,.
’ is the tax that’ would have been payable by a taxpayer .

" ';‘ greportmg the *same transactron(s) on-a separate entity.
- basis where the parties to- ‘the- transactron(s) had mdepen- L
: ...,‘;'dent economic mterests : A -

4, For purposes of this’ sectron substantral portlon of,

. 'v stock” is the-direct or indirect ownershrp of 20. percent or

‘ more of the outstandmg shares of any class of stock. - For N
. purposes:of arriving'at this level -of - ownershrp the. stock B

: -attrlbutlon rules of IRC sectron 318 wrll be used ' "

5. Under NJS.A 54: 10A—10(b) mterest should be? ?

j_charged on loans or advances made by one related party
-.to ‘another from- the day after the debt arises until ‘the
~debt s satlsfred With : respect to’ mtercompany trade
_receivables of related taxpayers interest is not required to -

be charged on an intercompany . trade recelvable beforeg b

' the first day of the third calendar month e

‘ .i; It the credltor is regularly engaged 1in the busmess

of makrng loans or’ advances the arm’s length interest

" rate should be charged. * Upon: farlure to" do so,. ‘the -

Division of -Taxation can_ ‘determine what mterest';; -
. should have been charged Where the creditor is not
" in the business of loaning money or- making advances,

“.either an arm’s length rate based on the facts and

“circumstances or a safe haven rate is acceptable.. How-
- ever, the safe: haven rule does not apply to any loan or -
" advance in whrch the interest or principal amount is
',expressed ina currency ‘other than U.S. dollars. '

" i, For interest. paid or accrued on a loan or ad- (e

~.vance; a safe _haven rate is one that Ais. between 100. .
© . percent and 130 percent of the Apphcable Federal Rate . -
C '(AFR) as determmed under Internal- Revenue Code
" Section 1274(d) i ‘effect on the date that. the loan or - -

“advance is made. AdJustments for. madequate interest

would be made at 100: percent. of the AFR and adjust-

ments for excessrve mterest would be made at 130 B

Supp. §:10:95
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'.percent of the AFR In the case of a sale- leaseback
transaction, the lower limit would be 110 percent of the
AFR: In determining the rate of interest' actually

‘.charged on a written loan or advance, any original issue . - :
discount included in income by the lender or any bond
premium deducted by the lender is to be taken into

account

6. Where a service by one. member of a group to
. another member is rendered for less than an arm’s length

' charge, the Division of Taxation may make appropriate
allocation_s to reflect an. arm’s length -charge for that
service. The arm’s length charge is equal to the costs or

- deductions 1ncurred by. the member performmg the ser-

vice, except.in cases where the service is an: mtegral part

- of the business activity of either member
A i tangrble property is made avarlable by one mem—

" ber of the ‘group to another, the latter should be charged‘ o

»the arm’s length rental charge ‘ .
‘8. Where one member of a group of controlled enti-

ties -sells or -otherwise drsposes of tangrble property to

another at other than an arm’s length .price, a proper

*.allocation will be made between the seller and the buyer :

usrng the following methods.

~Comparable uncontrolled price. method Thrsv ‘

method must be used if there ‘are comparable uncon-
trolled sales (sales between outsiders or a member and

an- outsider where the property sold and the circum- -

stances involved are identical, or nearly identical, to

“those in the controlled sale). - To the. extent they are’

-not 1dent1cal adjustments are made,

ii. Resale price method: It there are not compara-
ble uncontrolled sales, the resale price method must be

used if the standards for its' applrcatron are-met. ‘A

typical situation where this method is required is where
a manufacturer sells products to a related distributor
which, without further processmg, resells- the products
to unrelated parties.

i . Cost plus method If the standards for applrca- .

tion of the resale price method are not satisfied, either

that method or the cost.plus method is used, dependrng :

on which is ‘more feasible and will produce a more
accurate arm’s length price. :Normally, the cost plus
“method is appropriate where:a manufacturer sells prod-
ucts to a: related entity which performs substantial
manufacturing, assembly, or other processing of the
~ product or adds. significant value by use of its intangible
property (trademark, for: example) before resale. '

9.  Undet: both the’ comparable uncontrolled pr1ce

: rnethod and the resale price method, market ‘conditions -

~ faced by the affiliate are taken into account. . Thus, goods
- may be sold, for a perlod at'a price which is below the

full cost of: manufacture in order to estabhsh or maintain .

a market

R

Supp. 8:19:9 -

i, “Assuming ‘that the ..requirements of one" of ‘the

three methods in (a)8 are“met; it must be used unless
the - taxpayer can show that some other method - is
clearly \more appropriate. Where none of the three

‘methods can reasonably be applied, some other appro- . .

_ prrate method can be used

ii. Where a taxpayer makes controlled sales of many
different products or many sales -of the same product
and. it is impractical to calculate an arm’s length price
for each product or sale, it is permissible to apply the

proper ‘method of pricing to product lines or other

. groupings. - Alse,"the- Division' of Taxation may use
 statistical sampling techniques to verify or determine

vthe arm’ s length prrce of all sales to a related entrty_.

10:.. The Drvrsron wrll apply equrtable prmcrples toi

prevent unjust srtuatrons from occurrmg

(b) The apphcatron of thrs sectron is not limited to an

‘agreement, understanding or arrangement existing between . -

a taxpayer and any other corporation or any person or firm

for the purpose of avoiding or evading tax under the Act. It »
Jis also. applrcable where. adjustments. and redetermmatlons

relate to transfer pricing and other transactions between

_related persons or entities where evasion or tax avoidance
are not a consideration. The Director may initiate adjust- -
‘ments under this section solely in the interests of determin- -

ing a fair and reasonable tax, and without respect to any

" benefit- arising - out- of inter-corporate relationships or- the.
relationships of any person holding a substantial portion of
... the stock of a taxpayer .The Division shall not be limited to.
indices, trade practices, cost sheets, Internal Revenue Re-
_ports or any other factor in determining the appropriate
~transfer price for goods, services, intangibles or other dispe-
sitions made:to related\parties. . ,
mines that there is an adjustment to net income under this =~

section, he or she may also-make a corresponding adjust-
ment to the allocation factor.
STl . X .

(c) Where any taxpayer conductsits activity or business
-under any agreement, arrangement or understanding in such
‘manner as either-directly. or mdrrectly to benefit its mem-
bers or stockholders, or any person Or persons directly or ..

1nd1rectly interested in such activity or business, by entering
into any transaction at more or less than a fair price which,

but for such agreement, arrangement or -understanding, -
might have been paid or received therefor, the Director may

adjust and. redetermine items. on any affected taxpayer

“report or return as may be necessary propetly to reflect the.
- taxpayer’s adjusted entire net income apportionable to New
Jersey. The following example is an illustration only and in
no way shall‘ be 1nterpreted as a standard for calculatmg’
wages in a partrcular case. T -
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Example Corporatron D entered into an employment
agreement with its sole shareholder’s spouse for the perfor-

- mance- of services as an accounting clerk.. The agreement
called for the shareholder’s spouse to monitor 10 accounts..
For the service performed, the spouse is to receive an -

annual salary of $100,000 along with a substantial benefit
package. The Director, upon audit, learns that the spouse

works only five hours per week in completely. performmg the
The Director, based upon the going wage for such

duties.
services, determines that the ‘total - compensation package

would not exceed $10,000 a year and adjusts the taxpayer’s.

expense to- determine -properly . the net income and. the
taxpayer’s wage fraction. of the allocation factor and to
provide dividend treatment for the dlsallowed wage compen—
sation.” - . o } '

(d) Where any taxpayer, 20. percent of more of whose

capital stock is owned either directly or -indirectly by or

through the same interests as those of the taxpayer, con-
‘ducts any activity, transaction, or business with such interests

- which either directly or indirectly creates an artificial loss,
net income, or allocation factor the ‘Director may adjust -
' and redetermine such items on any taxpayer report or’

return as may be necessary properly to reflect the taxpayer’s

adjusted entire net income apportionable to New Jersey.’

Example 1: Corporation E, the great grandparent of the
taxpayer, borrows $1 million from'the taxpayer. . The agree-
ment calls for the principal and interest at the rate of two

percent per annum to be paid at the end of one year. Upon ,

audit, the Dlrector determines that a ‘market interest rate

given the economic conditions -at the time of the loan and -

the circumstances of the borrower is 13 percent per annum.

Therefore, he adds the addltlonal_mcome to the taxpayer’s

net income as reported, and adjusts the'exp'enset on the
great grandparent’s return, if it files in New Jersey.

Example 2: Corporatron Fis.the' parent company of over
10 subsidiaries and provides all administrative services for
Corporation F receives dividend. in-
come from its subsidiaries, interest income from other-in-

vestments, and service fee income from the subsidiaries for

the administrative services it performs on their behalf which
are- an integral part of the business activity -of the parent.
All costs incurred by the parent are charged to the subsid-

iaries based solely upon the total assets of each subsidiary.:,
Upon ‘audit, the Director determines that the service. fee
includes no profit element and that the allocation of the

costs of the administrative services bears no relationship to

: the services provided to each sub51drary ‘Accordingly, the
Director imputes an. element of profit, and assigns the -
 charges to each subsidiary by a method reflecting the actual
costs incurred in provrdmg the services to.each subsrdrary :

(e) The followmg examples are merely 111ustrat1ve and are
in no way intended to limit the scope . of the Director’s -

drscretron to inquire into transfer pncmg or. the determma-
tion of a fa1r and reasonable tax: g S
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. tax. 1mposed ;)y the Act

"Example 1: K Corporation, the manufacturer of a pro-

~ prietary product, sells goods to its distributors and wholesale
-customers at a 50 percent profit.

It also sells goods to
related foreign corporatlons at a 5 percent gross proflt for

' marketmg by them overseas.

On a separate entrty basrs in an arm’s length transaction

these sales would yield a 50 percent. gross profit and the |

price which-might have been paid or received for the goods
includes an amount suffrcrent to reflect that 50 percent gross .

/

‘profit. g : s

The Director may include additional profits in entire net
income' sufficient to reflect the arms length prlce which

" might have been paid or recerved

Example 2 L Corporation is the parent corporation in a
vertically integrated oil company. ~Its marketing subsidiary ..
is a taxpayer. The marketmg corporation reports a- signifi-
cantly lower gross profit than other taxpayers selhng the -
same generrc products in volume

L ‘Corporation has set its transfer -prices to its marketing
subsidiary at a price $0.02 per gallon higher than published
New York tanker port. prices. for .its product because ‘it -
deems, in gobod faith, that its brand name value and econo-
mies of scale are more properly attributable to-the parent
corporation. It ‘also uses this transfer prlce to sell its
product to all its mdependent retarlers s

The fair price which mlght have been pard for the product
sold by the marketing: subsrdrary would not be based upon

-“New York tanker. prices” plus the lesser of representative

contract carrier costs or the actual costs incurred. for deliv-

ery. The. Director would recognize the $0.02 per gallon.

higher price since that is the same price used for compara-
ble sales to all uncontrolled entities -for -the audlt perrod

(f) Whenever the Drrector deems it necessary, in order
propetly to. reflect entire net income of the taxpayer, he or
she may determine the year or period in which an item of

*_income, deduction, asset or liability shall be included, with- -

out regard to the method of accountmg used by the taxpay-
er.. . :

(® The Director may‘ require any person or corporation -
to submit whatever information under oath or -affirmation,

-or to permit whatever examination of its books, papers and -
-documents, - as may be necessary to enable him or her to

determine the existence, nature or ‘extent of an agreement
understanding or arrangement to which this section relates, - .
whether. or not the person or corporatron is’ subJect to the '

Amended by R.1992 d. 231, effective June 1 1992

o See 24 N.J.R. 1522(a) 24 NJR. 2074(c)

. Supp. 6-17-96



18:7-5.10

" Revised section..- -

» Statutory References = R i iy

See N J S A 54 10A—4(k)(3) as'to rrght of Dlrector to determme the. »

year in which an item of income or adediiction. shall be included:
wrthout regard to taxpayer’s method of accounting, and-54:10A-10 as to .
Director’s right to redetermine tax due when taxpayers busmess rec-

“ords appear drstorted

Case Notes

Rule that a corporatron’s “het - income” can be reduced by only 10 .

““percent of the interest on indebtedness to:a’ person or “entity- which. .
“owns’ 10 percent or more of the -corporation’s capital .stock - held
applicable - to ‘corporate’ indebtedness owed. to- a corporation’s. ‘parent; . -
- Division Director held without authorlty to recompute ‘corporation’s - -
taxes to exclude such mdebtedness from income; 10 percent rule held

. not violative of due _process or equal protection; statutory amendments

_“eliminating "the ‘10 percent rule could not be applred retroactively.
“GATX Terminals Corp v. Taxation Div. Director, 5 N.J.Fax 90 (Tax

* Ct.1982), affirmed in part; remanded in"part per-curiam 7. N.J. Tax 659 L

(App,Dr_v 1_9_85), certrficatron denied 102 N.J. 337 _508 A2d 213; v

18 7—5 11 (Reserved)

New Rule, R.1978 d .30, effective January 27, 1978
©See: 10 N.J.R. 40(b), 10 N.J.R; 128(b). -
Repealed by R.1994 d.186, effective April 18, 1994
- See: 26 N.J.R. 761(a) 26 N.JR.1696(b)." ~ -
Sectron was “New ]ObS credrt salaries deductron

18 7—5 12 Net operatmg loss deductlon

: A taxpayer may deduct a New Jersey net operatmg loss*
carryover as defined in N.J.A.C. 18:7-5.13 in. computing its -

"_entire net income before exclusrons and before the net - -

operatmg loss deductron

New Rule R. 1986 d. 26 effectlve February 3, 1986

- See: 17.N.J.R. 2096(a), 18 N.J.R. 309(a). " .
"“Amended'by R.1994 d.186, effective April 18, 1994 JR
See 26NJR 761(a) 26NJR 1696(b) e AT ', _/.i

- 1984 becomes a net operatrng loss “carryover.
.. .operating loss: carryover is carried to each of the succeeding

- DEPT ffou_ J'TREAsURY'—TAXATrON -

i ‘18 7-5. 13 New Jersey net operatmg loss carryover
"(a) A New Jersey ‘net - operating loss ‘as” defined  in -

N.J.A.C. 18:7-5.15 for any taxable year endrng after June 30,

taxable years and is reduced in each such succeeding year by

any year: preceding the year. of the loss.

“(b): The net operatrng loss may only be carried over by
‘the actual ‘corporation that sustained the loss. .

k (o) Corporatrons acqurred under Internal Revenue Code ‘
““Section 338 do not lose . their net operatmg loss carryover
*"because the corporate franchrse remains unchanged to the -
_extent it does not- fall wrthm the provrsrons of NJ AC "

&S e

the amount of entire net income before net operating loss™
» deductron and before exclusrons, and is further reduced to .

~'zero seven years following the year of the loss, taking into .
‘account ‘the normal or extended due “date for filing the-

~ return for the seventh year succeeding the year of the loss.
-The net operating loss carryover may not be carried back to. -

' For this purpose, -
taxable year shall mean the accounting' period covered by
“the taxpayer s return.  In no event may a net operating loss -
‘carryover be used for a net operatmg loss deductron on the :

: erghth return succeedmg the loss year o

The net -

operatmg loss may, however, be carrred over by the corpora-. i
~tion that sustained . the loss and which  is the surviving -
~“corporation of a statutory merger.
" may not be- carrred over bya taxpayer that changes its state
" “of incorporation or-is a part of a statutory consolidation. -
~Section 4(k) of the Act-defines entire -net’ rncome in terms of‘-
a specific corporate franchrse o

Example 1 A domestrc corporatron drssolves pursuant to‘ .
" laws of the State of New Jersey and mcorporates in"another. -
""state This newly formed corporation of another state is a
. new legal entity for. corporatron business tax purposes and

the net operating loss carryover of the domestrc corporatron S

cUis not avarlable to the new entrty

Example 2 The example below 111ustrates the net: operatmg loss carryover for the full term of seven
) years and demonstrates the apphcatron of. net operatmg loss deductrons in-the | proper sequence ' :

: Amounts From Retums

1985’ ' ~19sr.1 ;

" -Return Year . 1984 : S . ’ 1990 1‘9,91 .
: Fiscal Year Ended 31-Dec-84 - 31-Dec-85 . 31-Dec-86 - 31-| Dec-87 - '31-Dec-88. - 31-Déc-89 31-Dec 90 - - '31-Dec-91 . -31-Dec-92
Line 28 . ~($100,000) - (6,000) . - (8,000) -~ (10,000) ~50,000- 8,000 . . (5,000) - -, 2,000:" " 10,000 o T
- ;- NJ Adjustments 5,000 5,000 .-.5,000. "> 5000 . 5000 % 5000 - 5000; - .-.5000 - 50000 ;. -~ T
- ENI beforc NOL.ded. or e e I : iR Lo P - e
“ 7+ exclusions | - (95,000) (1,000) - (3,000 ¢ -«(5,000) - ..55000. - 13,000 - - < ‘0 7,000 - - 15,000: -
' NOL Deduction ) COONAT L0, s 07 007 755,000 13,000 - 000 o 7,0000 00 9,000 -
- -~ ENI before exclusions S T | BT | : 0 .0, SO 0 R | 0.t 6,000 .
Drvrdend exclusron & % L ST St A e B R .
" IBF.exclusion oo 712,000 2,000 ..72,000 - 2,000: 2,000 - 2,000 2,000 . . 2000 ;- 2,000 e
<~ Entire Net:Income S0 0 20 00 B | AR PR 0 4,000
Ll 'NOL Carryovers Apphed : - - ‘ DT . R o
By 1985 BIEE | R ——
- 1986 ) 0000 o ) S
1987 - - . 00 0 e
1988 - 55000 =0 TS0 0 P . y
1989, - 13,000 - -0 0 =0 0 S Lo
1990 0. - 0 -0 0 R S0 S S L
1991 L T 7,000 - . 0 0. o0 0 0 0 E Co .
L1992 L 1,000~ .. 3,000 5,000 10 0 0 -0 0
1993 .- R 0 . 0 - 0. s 0 0 20 N
7211994 0 0 0 0 0 R
. 1995 0 Lo 0 S0 ] iy
744
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) 1987'

. 1992

1988 . 1989

The net -

The net operating loss

)\"r» - //
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CORPORATION BUSINESS TAX ACT

Amounts From Returns h . ‘ ’
Return Year o . 1984 . 1985 1986
Fiscal Year Ended 31-Dec-84 31-Dec-85 31-Dec-86
. 1996..7 : ' N
1997
1998
1999 -
Unused
Total

20,000 -0 .0
95,000 /1,000 3,000

(d) The followmg explarn and/or define the above table:
Line 28 is the amount of the taxpayer’s taxable income,
before net operating loss deduction and special deductions
which the taxpayer is required to report to the United States
Treasury. Department for the purpose of computing its
Federal -income tax. NJ -Adjustments are ‘the statutory

“additions-and deductions to line 28 that are peculiar to the

New Jersey corporatron business tax:

1. “ENI” means entire net mcome as defmed m the
Act and in these rules. .

2.- “NOL” means net operatmg loss

i Exclusrons are the. ex‘cluswns from_ -entire “net

income for dividends received and the ehgrble net

rncome of an international bankmg facility.

3. “IBF” means the eligible net income of an mterna— »

“tional bankmg facility.

New. Rule, R.1986d.26, effectrve February 3,.1986.
See: 17N.J.R. 2096(a), 18 NJ.R. 309(a). -

Administrative Correctron to. (c) removing Examples 1B and 2:.C

from Code. _ ‘ :

See: 23 N.J.R. 1024(a) SR
Amended by R.1994 d.186, effective Aprrl 18,1994. .~ = - ¢
See: 26 N.J.R. 761(a), 26 N.JR. 1696(b) ‘ :

Law Rewew and Journal Commentarles

Tax- Law. Robert J. Alter Jay A Soled, 138 N.JLJ. No 1 S64

(1994). S i
" Taxes. Steven P Bann 136NJLJ No. 8,53 (1994)

Case Notes

" Successor corporation; net operating losses of merged corporatlon

Richard’s Auto City, Inc: v. Director, Div.. of Taxation, 270 N.J. Super.

92, 636.A.2d 572 (A.D.1994), also published at 14 N.J.Tax 436, certifi-
cation granted 137'N.J. 167, 644 A.2d 614, reversed 140 NJ 523, 659

 A2d 1360-

Regulation governing net operatmg loss carryovers was not autho-‘ )
rized. - Richard’s Auto City, Inc. v. Director, Div. of Taxation, 270~
N.J.Super. 92,:636 A.2d 572 (A.D.1994), also published at 14 N.J.Tax

436, certification granted 137 N.J. 167, 644 A.2d 614, reversed 140 NJ.,

523, 659 A.2d 1360.

" Surviving corporatron could not carryover loss’ of a merged corpora-

" tion. Richard’s Auto. City, Inc. v. Director, Div. of Taxation, 12
N.J.Tax 619 (1992), reversed, 14 N.J. Tax 436, certification granted 137 -
N.J. 167; 644 A2d 614 reversed remstated 140 NJ. 523, 659 A2d ,

1360.

{

Change in'50% or more of cownershr;p of corporation nray remove -
Richard’s Auto .

corporation’s right to_carryover net operating lossés.
City, Inc. v. Director, Div. of Taxation, 12 N.J.Tax 619 (1992), reversed,
14 'N.J. Tax 436, certification’ granted 137 N.J.'167, 644 A2d 614,
reversed remstated 140 N.J. 523, 659 A.2d 1360. '

T productron

- dispositive of the issue. | -

745
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- 1987 1988 - 1989 ©.o1990 1991‘ 1992
- 31-Dec-87

31-Dec-88 - 31-Dec-89 . 31-Dec:90  31- Det 91  31-Dec-92”
0 0 0
0 0,
' 0 0 0 . 0 0 -0
) 5000 S 0 ‘ :0‘ S0 0 0.

18: 7—5 14 leltatlons to the rlght of a net operatmg loss
" carryover..

(a) The net operating loss carryover automatrcally be-
comes zero when the cumulative effect of all its capital stock. -
| redemptrons and sales after June 30,1984 is a 50 percentage
point change in the ownership. of its voting stock-and the
corporation changes from the business giving rise to ‘the loss.
For this purpose the ‘exchange of stock is a sale. - Further,
solely for this purpose and no other purpose in the Act, a
business is defined in terms of the economic factors. of

“change in the business and the taxability of an exchange for
Federal income tax purposes are 1rrelevant The economic
substance of the transaction is, ‘however, paramount  and
may indicate forfeiture. of a net operating loss carryover.

(b) ‘The Director ‘may disallow the carryover in" those
‘instances where the facts support the premise. that a corpo-=
ration was acquired for the primary purpose of the use of its
net operatmg loss carryovers. In this context, to prevent the
trafficking in loss corporatlons the Director wrll consrder]
the followrng facts:” : _

. Whether the physrcal locatron or other frxed assets
of the loss corporatlon were used in a new business;
_ 2. The extent of the termination of the existing work
. force of the loss corporation; .
3. A price paid for the loss corporatron m excess of
the’ market value of the assets; and -

4. Any other material deemed approprlate to the
determmatlon

' (c) No. smgle factor - shall be deemed on 1ts own to bel

Example 1: B Corporatron was wholly owned by a srngle
stockholder. It operated a notably unsuccessful restaurant
‘and built up significant net operatrng loss. carryovers. The

stockholder transferred 49 percent of his stock to an inves- -

tor-who has-access to a recognized and uniformly profitable

~ fast food ‘franchise. B Corporation releases substantially all

of its existing employees, . disposes of its equipment. and
undertakes the fast food franchise business at -a new loca-
tion. Notwithstanding that B Corporation’s sole stockhold-

- er sold less than 50 percent of his stock and the corporation

still sells food in a heated state, the net operating loss
carryovers to B Corporation become zero. The disposition -

- of land, labor and capital until nothing remains except an

empty corporate shell whose: principal attributes are the
apparent existence of an unused net operating loss carryover-
-and some liquid capital in-quest-of an entirely new business -

~ is deemed to support the premise that the corporation was

~ Supp: 6-17-96

The sequence. in change of ownership and



. f‘]‘_18 7-5. 14

" - operating loss' carryover.

‘ whrps and button hooks. -
products it has built up" significant net operating loss carry- -
Cc Corporatron has only one stockholder who sells 50- .
" percent of his capital stock to a woman who has invented'a
- “cheap and well-styles perpetual motion machine for which
- there is a clamorous demand. C Corporatron changes its
" name to. D Corporatron retools ‘and_hires additional em-
It expands its plants, ‘closes out: its old: product-
. lines and realizes huge profits in its reJuvenauon .D Corpo-
“ration’s net operating loss carryovers from its buggy whip
© days are unaffected by any of the above crrcumstances and
- may. be claimed as a net operatmg loss: deduction. . The
~ economic substance of the transaction is'a mere’ restructur-' :
" ing of its manufacturmg product line. - It did not change its
business where' it only reallocated 1ts economrc factors of
‘productron 5T '

i thn

DEPT OF TREASURY—TAXATION

‘ployees. -

~_corporation’s right to carryover net operating losses,
" City, Inc. v. Director, Div. of Taxation, 12 N.J.Tax 619 (1992), réversed,
7 14°N.J. ‘Tax 436, certification” granted -137.N.J. 167, 644 A2d 614‘ :
. reversed reinstated 140 NJ. 523 659 A2d 1360 )

acqurred for the prlmary purpose of the use of its. net :
‘The economic substance of the“
"transaction would have been to transfer the loss carryovers - -
 [toanew: busmess whrch is precluded by the rule 2

N

Example 2::C Corporatron was. a manufacturer of buggy
Due to a dechmng demand for its -

overs.

Admmrstratrve Correctron to (c) added Examples to sectron

o Seer 23NJR. 1024(a)

c

Case Notes vb -

Survrvmg corporatron could not. carryover loss of a merged corpora :
Richard’sAuto. City,- ‘Inc. V. Director,. Div:. of ‘Taxation, 12 " :
. N.J.Tax 619: (1992) reversed, 14 N.J. Tax 436, certification granted 137
- NJ.-167, 644 A2d 614 reversed remstated 140 NJ 523 659 A2d-
- 1360 ' ; 2

Change in 50% or more of ownershrp of corporatron may remove

18 7-5 15 Net operatmg loss

(a) A net operatmg loss is the excess: of allowable deduc-'
. tions over gross mcome used rn computmg entlre net m-:
"_-come '_ S _— - r,. S S

P
- (b) Nerther a net. operatmg loss deductron nor any exclu-

: (c) There is' no net operatmg loss for any year that a
G Corporation Business. Tax Return (CBT—IOO) is not filed' or
o f filed does not report entrre net mcome as’ a negatrve v

amount SRR RS B IR ;

'New Rule, R.1986 d.26,effective February 3 »1986 R

- See: 17 NJR. 2096(a), 18 NJR. 309(4)

L .,18 7-5.16  Effect of audit adJustments

T An audrt ad]ustment to entire net income shall serve: to- L

“ revise the amount of -any net operating loss forthe 'y year of -
‘i~ the. change and. the net operatrng loss carryover to whrch it

o relates B : S . '

Richard’s Auto

7-_‘7’-4_6,_ |

‘New: Rule, R.1986 d 26 effective. February 3 1986

‘See: 17N.JR. 2096(a) I8NJR. 309(a)

Sl

; ,SUBeﬂAPTER 7. ALLOCATION' R pg

18 7—7 1 General mstructrons regardmg allocatlon of net
' - mcome ) R

(a) No corporatron forergn or’ domestrc (other than a.
corporatron entitled and electmg to report asan. mvestment
‘company, regulated investment: company or. real estate in-
* vestment trust) is entitled to allocate any part of its entire
“net income outside New Jersey unless during . the perrod
covered by the return it mamtamed a regular place of
busmess outsrde the State. . . :

NG

(b) In the absence of a: regular place of busmess 100

percent of its” entire: neét mcome must be allocated to New oS

J ersey

‘(c) The mé’r’é ;OWnership of as‘Set's"outside New 'Jersey .

does not constitute a basis for allocating. less than 100
percent of the taxpayer s net mcome to New J ersey

(d) Where the taxpayer does not mamtam a regular place .

~of business outside New Jersey and. its-allocation factor is-
100, percent and the taxpayer in fact pays a tax based on-or:

- measured by income to: another state, see N.J.AC. 18: 7~8 30 5

“which provrdes for the eligibility and method in computmg a.. .
reductron in the tax for such taxpayer :

Amended by R 1985 d.54, effectrve February 19 1985
*'Seé: 16 N.J.R.2999(b), 17-N.J.R. 476(b). =

“Corporatron ‘substrtuted for “taxpayer and added “or real estate A

~sions from entire net income are allowable deductrons i ipvestment trust.”

" Amended by R:1994 d 186 effectrve Apnl 18 1994
computrng a net operatmg loss

" See: 26 N.JR. 761 (a) 26_‘ NJR. 1696(b)

Statutory References

See NJ S:A. 54 10A—6 as t0'how to determrne allocatron factor for
taxpayer mamtammg regular place of busmess outsrde New Jersey i

Case Notes -

Farlure to permrt allocation t0 New Jersey corporatron whrch owned .

rental property in’Connecticut but had no regular employees working

outside New Jersey-held neither contrary to the 'scheme of the Business
. Tax‘Act, a burden on interstate'commerce nor double taxation. ' SM.Z, /
Corp. “v. . Director, " Div.. ‘of Taxation, 5. N.J.Tax 232 (Tax Ct:1982), .
reversed and remanded 193 NJ Super 305,473 A2d 982 (App Div.. -
1984) G <

. Next Page is 7:46.1




s .

232 (1994) affirmed 15 N.J. Tax 213, |

,ﬁle two short-term returns. -
) Drrector, 12'N.J. Tax 172 (1991).-

$100,000°

$105,000 -

’CORPORATION BUSINESS TAX ACT

18-7'-1\1-17.7 o

Regulatrons were vahd General Bldg Products Corp v. State Drv

of Taxation, 14 N. J Tax 232 (1994) affirmed 15 N.J. Tax 213

State’s prohlbmon -against’ frlmg of consohdated income tax retums :

by related corporations does not immunize subsidiary corporatlon from
‘state taxation of any gain realized as result of deemed-sale of its assets.

General Bldg. . Products: Corp..v. State, Div. of Taxatron, 14 NJ Tax

Taxpayer that separated from consohdated group was not requrred to
Drake Bakerres, Inc. v, Taxatron Drv o

The term “books of the corporatron includes ‘ﬁnanci_al.statements
prepared in‘accordance with applicable regulations in'the sense encom-

-passed by the term “financial reporting”; " definition of the term by rule

not necessary due: to adequate legislative standard; Director’s’ equity
method “of ‘accounting in' valuation” of ‘corporation’s -investments and’
subsidiaries not - demonstrated to be -unfair. ~Cities Service: Co. V..

i Dnrector, Div. of Taxatlon, SN.J. Tax 257 (Tax Ct. 1983) L \ :

18 7-11.16 Retum to be ﬁled by an S Corporatron C
(a) Except as may be provrded otherwise by this: Sectlon .

~an § corporation, that is, one which"has made anelection

‘under Section 1361 et seq. of the Internal Revenue Code of - - (3) ‘and ‘to report and pay 1ts tax. hablhty on . Form =

. CBT—lOOS
‘Jersey Corporatron Business Tax Return on its own separate . -

‘basis ‘asthough no electlon had ‘been made under the
-Federal Statute : : v ‘

1954 as amended and supplemented, must complete its New

(b) Except as may be provrded otherwrse by thrs sectlon

~ in preparing its Corporatron Business Tax: Return' the tax- .

payer cannot assume that ordinary income or.loss (Federal

- .'taxable mcome) is equa.l to Federal taxable income before "
" net operating loss deduction and specral deductions for New.
‘Jersey Corporation Business Tax purposes, when the taxpay-

" er has elected Federal S corporation’treatment.

- Certain'
amounts not necessarily limited to LR.C. Section 179 ex-

- penses, and 1120-S dividends that quahfy for ‘the. dividend - '

exclusion are not included as: part of the S corporation’s
ordinary income (loss) computatron, but rather are. passed

directly through to the shareholder on the Federal Form .
‘K-1 Schedule.

“For. Corporatron Business Tax purposes*‘
these amounts are- mcluded in the computation of entire net ..
income, as if the corporatron were a C corporatron ‘and no-

Federal S corporatron electlon were made

~ Example 1: S° Corporatron has 1985- taxable mcome for

- Federal tax purposes of $100,000. However not mcluded in -
~computation ‘of such amount -is a-$5, 000 Federal LR.C.

Section 179 expense and $10,000 of S Corporation dividends 13,7_1,1,17

received from a different corporation which qualify for the-
Federal dividend exclusion. Barring any other difference
between Federal taxable income and New Jersey . taxable

_income per:Schedule A, Form CBT-100, New Jersey taxable -
. income  before . net - operating. loss deduction (NOL) and
' specral deductlons is. computed as such

'Federal Taxable Income -
- (5,000) . LR.C. Section 179 Expense .
10,000 - Qualifying S Corporation: Dwrdends R :
New. Jersey Taxable Inoome Before NOL and Spe-
cral Deductrons : :

" .7-65‘,",

Corporatlon is treated as a C’ Corporatron for ' State tax

) (c) Wrth respect to tax years begmnmg after July 7 1993 s
S ‘corporation ' status may- be elected  for: New Jersey pur- - - .
poses by. the shareholders of a Federal S corporation. The = |
filing of an election form CBT-2553 with the Division to be -

recogmzed as a New Jersey S- corporatlon is requrred A
New Jersey S corporation ‘is: entitled to pay its tax at a

- preferential rate as provided in N.J.S. A. '54:10A-5(c)(2) and

Amended by R. 1979 d 45 effectrve February 6; 1979.

‘See: 11 N.J.R.'40(d), 11 N.J.R. 150(b). .
~-Amended by R.1986 d. 464, effective’ November 17, 1986

See: 18 N.L.R.1686(b), 18 N JR. 2332(a)
(b) added.: . -

' Amended by R.1994 d.186, effective Aprrl 18; 1994 -
See: 26 NIR. 761(a), 26 NIR: 1696(b) :

/'

Statutory References ,

See N J S A 54:10A=2 as to requlrement for annual fllmg of* return :

under thrs Act desprte other arrangements for ﬁlmg a Federal return

Case Notes

Forergn S corporatlon s distribution to New Jersey taxpayer would be
treated as if received from ‘accumulated earnings.

certification denied 639 A.2d 301, 135 N.J. 301.
" Absent. other. evrdence, distribution’ from forergn S corporatron to

New Jersey taxpayer would be treated as.from-accumulated earnings."
“Laurite. v;: Director, Div. of Taxation, 12 N. J Tax 483 (1992), affirmed
14 ‘N.J.Tax: 166, -certification demed 639 A.2d. 301, 135 'N.J. 301

Pass-through losses and gains are to be excluded when calculatmg net .
“Walsh “v." State, - ‘Dept. of the ‘Treasury, Div. of . "~
Taxation; 10 N.J:-Tax 447 (1989), affirmed and remanded 240 N.J.Su- .
“per. 42 572 A2d 222 S _ , ‘

gains ‘and. losses.

Coples ot‘ tax returns or other mformatlon
requlred '

(a) The Director: may by general rule or by specral notrce

‘require_any taxpayer to submit copres or pertinent extracts
~of its Federal income tax returns, or of any other tax return
: ‘made to any agency of the Federal Government, or of this
or any other state, or of any statement or registration made
‘ -pursuant to any state or Federal law pertammg to: securmes .
: or secuntres exchange regulatron ‘

~ (b) The Dtrector may requrre all taxpayers to keep what-r
ever records he may prescnbe, and he may requrre the

Example 2 S Corporatlon is lxquldatmg under IRC
Section 337." When disposing of its-real property during the

‘12 month distribution’ period, the corporation recaptures for -
- Federal tax purposes $5,000 of I.R.C. Section 291 expenses
“which an S ‘Corporation does not include as part of Federal
+taxable income if it were an:S: Corporatron for the three
- preceding years before the Federal LR.C. Section 337 elec- .. ..
‘tion and the LR.C. Section 1363(b) election. = Since the'S =~

Laurite v. Director, = - -
Div..of ‘Taxation, 12:. ‘N.J.Tax 483 (1992), ‘affirmed 14 NJTax 166 L

Supp_._' ‘8-4-97

- purposes, the LR.C: Sectron 291 recapture is part. of taxable  .:
‘income before net operatmg loss and specral deductlons on
, Schedule A Form CBT—lOO ' o

i



18.7-11.18 Reproductron of forms

: (a) Subject to conditions and requrrements of thlS sec-""
.+ tion, the Director. will accept: for filing' purposes: reproduc- - i
.. . tions-of the New Jersey Corporation Business Tax Return .
- .*. Forms CBT-100, CBT-100-X, and CBT-200T in lieu of the -
" official forms printed and furnished by the Director.. ‘

: - one contemplating the use of reproduced forms i is.cautioned . "y

" to. observe that the conditions herein stated may vary from
~the Federal regulatlons relatmg to. reproductlon 0 Federal

ig'1s’~7;-,11 17 :

) ﬁi-‘productron of books, papers, documents and other data, to-
S .“‘prov1de ‘or secure information’ pertinent to the det_enmna- ;
St tlon of the tax and rts enforcement and collectron '

.- entirely legible;
(c) The Drrector may, also by general rule or specral(-'_ -

o notlce, requrre any taxpayer to make and file. mformatronn

‘ Statutory References

See NJ S A. 54 10A—14 as.to "right - of the Dlrector to requrre_
taxpayer to submit pertinent extracts for its Federal i income tax return,'

R other Teturns to government agencnes, or other records

S tax forms

B ,must meet the following condmons and. requlrements

1. Reproductlons must be facsnmles of the completef:f :
offtcral form, produced by photo-offset photo-engravmg,‘f

photo-copymg or other s1rmlar reproductron processes;

2 Reproductrons must be on paper “of. substantlally
~-the same color, weight and texture and of a quahty at

least as good as that used in. the offrcral form

- paper and the i 1magery produced
4 Format of pages shall adhere to followmg

It is preferable that both srdesfof the’ paper be::.»: ST o S
-ff' : SUBCHAPTER 12 SHORT PERIOD RETURN

-.used in ‘making reproductions.- However, reproductlon
ol one srdewrllbe acceptable. - R .

E i, All reproductrons must result in, the same page'”;
. arrangement as that of the official form and the spacing "
~of the.printed matter on each mdrvrdual page and. the't

“ fold must be: the same as. on the officral form

Separate pages must be fastened together m...'

o numerlcal order

o New Jersey senal number

Any-.".‘.- s

31s

wd

B ' e may necessrtate an adjustment of enure net mcome
iv. ~Each’ separate page must be clearly 1dent1f1ed by R

:hstlng at the top of the page the corporate name and: flj
S . short penod retums are:’

- ;prmted matter must be substantially the same ‘as that of

’ .DEPT or TREASURY—TAXATION 5
{ 5 The color and quahty of the reproductron of the."b_'-:’

‘the -official form, and the ﬁlled-m mformanon must be

6. The taxPayers full and correct’ name and address,f',; .

. returns, under oath, of facts pertinent to the determination . and identifying serial number as it appears on the pre-

“of the tax or lrabllrty for tax pursuant to. such regulatrons, at S
, whatever times and in whatever form: or ‘manner and to -
o whatever extent he may prescnbe under law :

"stencrled form furnished by the Drrector must be typed or R
prmted on the reproductron, e

7.0 Al frlled-m mformatlon on Page 1 of the Remm;.:.‘., U

R "must be typed or prmted

8' ,Reproductlons of forms may be made after rnser-» C
‘tion - of the: tax computatrons and the other requrred L

L mformatlon

290 Al srgnatures on forms to be filed must be ongmal s e

s1gnatures, afﬁxed subsequent to° the reproductron pro-—j o
ocessy il .

10 “The. Dlrector does not undertake to approve or

_ drsapprove the specific equrpment or process in reproduc- . -
ing official forms, but requires only that the reproduced ~ -~
forms. satlsfy the stated conditions.. It should be noted; =~ - -
owever, that photostats do not meet all the above condr- S

11 The Dll‘eCtOI' does not undertake to approve or £

: : 8 R A DR "“‘”",'_‘,drsapprove the specrfrc wntmg medium or style of wntmg‘
S (b) In order to be acceptable for fllmg purposes, repro-i o
e ductron of Forms CBT-100, 'CBT-100-X, and CBT-200T

. ‘to: be used, but requires that the- filled-in‘information on e
“the reproduced form be - of good quahty black-on-whxte

E,fwrth hand wntmg of satrsfactory legrbrhty 7 o / :

Amended by. R 1979 d 45, effectwe February 6 1979 SRR RTEN :
. See: 11 N.JR. 40(d), 11 NJR 150(b). - =
_Amended by R.1994 d.186; effective Apnl 18 1994
L See‘ 26, N J :

) 61(a), 2% N JR 1696(b)

. e Statutory Referenoes R T P
See NJ SA '54:10A~18 -as to -authority “of -Director to desngn taxf,_ SHe

3 Repro du ctions. must be of the same s12e as that of - return’ forms and determme the mformatron to be reqmred thereon. PRSI

o the offlcnal form, both as"to. overall drmensrons of thefi

7 ll 19 through 18 7-11 21 "‘(Reserved)

',18'7-12 1 Short perlod returns, when required

(a) In general “every. corporatron must- ftle a return for i .

- each fiscal or calendar accounting period ‘or part thereof =~ = -
- during ° which it ' has or had a taxable status'in New Jersey. @ -
~In certam cases, the taxpayer ‘will be required tofile areturn: .

e covermg an accounting petiod of less: than 12 months Thrs

(b) Some of the cucumstances whrch requlre the filmg of e




CORPORATION BUSINESS TAX ACT

i 18:7-12.3

1. A newly orgamzed corporatlon Whose ﬁrst account-

-ing period established for Federal income tax purposes is’

less-than 12 months;.

2. A foreign corporation _Which acquires a taxable

status in New Jersey subsequent to the commencement of
its Federal accounting period, and whose first New Jersey
Corporation Business Tax return embraces a period less

“than the accounting perlod reported upon the ‘Federal

income tax purposes; .

3. Corporatrons whlch dlssolve merge consolidate, -
withdraw, surrender or otherwrse cease to have a taxable °

status in' New Jersey prior to the close of a full twelve
months accounting period; = - o B

4. A corporatlon»whrch change,s_itsaocounting period. , |

(c) A corporation that has elected Federally to utilize the
provisions of IRC 338(h)(10) shall be required to file for
New Jersey purposes a one-day return under IRC 338 as 1f
the (h)(lO) election had not been made Federally.

Amended by R. 1991 d. 35 effective January 22, 1991.

See: 22 N.J.R. 2125(a), 23 N.J.R. 221(a). (O
Added (¢)..

Amended by R.1994 d. 186, effectlve April. 18 1994,

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b)..

‘ - Cross Rel‘erences . o
As to the requirements which must be met in order to obtain a
change in accounting period, see Change of accounting perrod NJ.A.C.

18 7-115

Statutory References

( .

See N.J.S. A 54: 10A—4 as to definition of “fiscal year” and “pnvrlege
penod”
entire net worth and entire net income when the period covered by the
taxpayer’s report is other than that covered by his Federal mcome tax
report orwhenitisa short penod .

Case Notes

Taxpayer that separated from consolidated group was not tequired to

file short-term returns. Drake Bakeries, Inc. v. Taxation Div. Dlrector
12 N.J.Tax 172 (1991) returns. . .

- 18:7-12.2 Short penod retums, proratlon procedures _ 7
(a) Where a short period return is required, the entire

net income is permrtted to be prorated as follows

1. For any short period return, the minimum tax for a -
New Jersey corporation and for a foreign corporatron may -
not be prorated and at least the proper mnumum tax -

amount must be pard

2. With respect to net income, a domestic corporation

filing a short period return" shall not be entitled to prorate
its adjusted net income.

income tax' purposes, may prorate its a'dju\sted entire net
income by dividing its. adjusted entire net income by the

)
coh

10A~17 as to right of Director to independently determine

A foreign corporation whose -
short period return under the Act covers a period other
than the accounting period reported upon for Federal =

number of calendar months or parts. thereof covered by
" the Federal Incomeé Tax Return and multiplying the result

by the number of calendar months or parts thereof cov-
ered by the short period return. A part of a month shall‘ '

be deemed to be a month

3. With respect to netmcome; a foreign corporation

whose short period return under the Act covers the same

period as the accounting period reported upon for Feder-
al income tax purposes shall not be entrtled to prorate its
adjusted entire net income.

"4, Where a taxpayer is entrtled and elected to allocate

_less than the full amount of its entire net income to New

Jersey the allocation factors must reflect, both in the
'\ numerator and denominator, only the period covered by ;
~ the short period return. For treatment of allocatron ona
S short penod return, seg N. J A C. 18:7-12.3.- :

Amended by R.1979 d.45, effectlve February 6,1979. . '
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). ’ :
Amended by R.1994 d.186, effective April 18, 1994

" See: 26 N.J.R. 761(a), 26 N.L.R. l696(b)

- Statutory Ret‘erences '

See N.JS. A. 54: 10A—2 as to requrrement to file a Teturn under Act
10-4 as to definition of
allocation factor, net worth, and net income; 10A-5 as to how taxpayet .

for each year taxpayer holds franchise;

shall ‘compute the amount of tax payable; 10A~6 as to how taxpayer
maintaining place of business outside New Jersey shall compute his

_entire net income and entire net worth; .10A-15 as to fiscal or calendar =~ .-
" accounting. periods required; and 10A-17 as to right of Director to -

independently determine entire net worth and entire net income of - T

taxpayer makmg short perrod report . \

y 18 7—12 3 Short perrod returns, allocatron

~allocate less than the full amount of its entire net income to
New Jersey, the applicable allocation factors must reflect, -
_both in the numerator and denominator, only the perrod

(a) In the case of a taxpayer entrtled and electmg to

covered by the short penod return

(b) In that case, the allocatron factors shall be apphed to
entire net income. only after such entire net income shall

‘ have been prorated as mdrcated in NJAC. 18:7-12.2.

(c) A taxpayer filing a one-day return recogmzmg gain on
a step up in the basis of its assets would use a business

“allocation factor which would be based upon the property

fraction (reflecting the location of the assets) and the re-.

~ceipts fraction (sourced to the location of the assets). »
There would be no payroll fraction for the short one-day

penod L

Amended byR. 1991 d. 35 effectlve January 22 1991,

“See: 22 N.JR. 2125(a), 23 N.JR. 221(a).

~ Added (c). i
Amended by R.1994 d.186, effectrve April 18 1994. i Co
See: 26 N.J.R: 761(a), 26 N.J.R. 1696(b). 2
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Statutory References : R - ~

s See N.J S A. 54:10A6 as to how. taxpayer mamtammg regular place ’
'of business outside New Jersey shall compute_ his entire net -income;,

: entire net worth, and 10A-17 as to nght ‘of Director to mdependently

o determme entire net income, entrre net worth of taxpayer makmg short:-

' ,perrod retum

K , ’18:7-12.4 ; ’(Reserved)'

'SUBCHAPTER 13.. ASSESSMENT PAYMENTS
REFUNDS LIEN ’

18 7-13.1

(a) On its return, the taxpayer must compute the amount

Assessment and reassessment

.“.'of tax payable under the law and must remrt the amount of -

‘ the indicated tax.

1. The Drrector shall cause the return to be exammed_ .
and shall make any audit or mvestrgatron or reaudit he .

may deem necessary; ‘-

2. -If the Director determines that there is a deficiency

~ - with respect to payment of any tax due under the Act, he
_shall assess or reassess the additional taxes, penalties and

*interest due the State, give notice of such assessment or

" reassessment to the taxpayer, and make demand upon it.

-for payment

- 3. There shall be added to the amount of any defr-"
* “ciency, assessment or reassessment, interest at the rate of
one and one-half percent per month or fraction thereof to .

~ be calculated from the date the tax was originally due and
“payable -until December 8, 1987. On and after December

-

DEPT. OF TREASURY—TAXATION =

‘1. - In the case of a false or fraudulent return with -
intent. to. evade the tax the Drrector may assess’ the tax at =

any time.

‘2. Where no return ‘has been filed as provrded by law, - ..

the Director may make an estunate of the tax-and assess
the same at any time. : ‘

-3, For tax habrhtres accrurng prior to: July 1 1993 "

where a return is filed before or after the due date
_ prescribed in the statute, the Director may assess an
additional tax, recompute and reassess the tax at any time

within five years from the due date of the return, or from

the date of filing of the return or amended return,
whichever is later..
~after July 1, 1993 the penod to assess. addltlonal tax is
- four years.

“(e) Whe're, beforel the expiration of the period prescribed
by law for the assessment of any additional tax, a taxpayer
has consented in writing that such period may be extended,

‘the amount of any additional tax due may be determined at

“any time within the extended period. " The period so extend-
ed may be further extended by subsequent consents.in -
writing made before the expiration of the extended period. .-

(d) If the amount of the taxable income for any year of -
~any taxpayer as returned to the United States Treasury
" Department is changed or corrected by the Commissioner of.

Internal Revenue or other officer of the United States or

- other competent authority, or if a renegotiation of a con-
-~.tract ‘or subcontract with the United States results in a

change in the taxable income, or if a recovery of a war loss

-results in a computation or recomputation of any tax im-
‘posed by the United States, the taxpayer shall file a report-

of the change or correction or an amended return within 90

9, 1987, interest shall be calculated at the annual rate-of . -

five percentage poirits above the prime rate, compounded
- daily until the date of actual payment. -On and after July

1, 1993, interest shall be calculated at the rate of three
percentage points above the prime rate assessed for each -
month or fraction: thereof, compounded annually at the

end of each year from the date such tax was orrgrnally due
to the date of actual payment

4. If the farlure to pay tax when due is explamed to"
' the satisfaction of the Director, the Director may abate -

- the payment of any interest charge in excess of the annual
‘rate of three percentage points above the prune rate.

N

'.(b) For tax liabilities accrumg prior to July 1, 1993, the

' Director may assess an additional tax at any time within five
.+ yeats from the date of the filing of the return or amended
“-return,”. Any unexprred fifth year of the five year period of

limitations remaining in effect on July 1, 1993 shall continue

- to be in full force and effect. For tax lrabrhtres accruing on -

- and after July 1, 1993, the Director may assess an additional
tax at any time within four years from the date of the filing
,of the return or amended return. -

. ;Supp. 1‘-5-98

days after the final determination of any change, correction,

: renegotratron computatron .or recomputation.

(e) For reports or returns ﬁled prior to July 1, 1993 and

within five years from the date of filing the report of change o

or correction or-an amended return, the Director may

- reexamine the return, recompute and reassess the tax, but
~ without changing the allocation of entire net income within

and without New Jersey as previously computed, and shall
SO notrfy the taxpayer. For tax liabilities accruing on and

after July 1, 1993, the period of limitation ‘to make a :
deficiency assessment runs for an additional four year peri- -
"od from the date of filing the report of change or correction
or an amended return. The additional period of hmrtatron. '
will only be applicable to the increase or decrease in tax -

attributable to the adJustments in the changed or corrected
income:. s v

Amended by R. 1979 d.45, effectrve February 6, 1979.
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b).

.. Amended by R.1988 d.407, effective September 6, 1988.
' See 19 NLJ.R. 2255(b), 20 N.J.R. 2310(c). - :

" ‘Added: text-in" (a)3 “December & 1987. .On . ..”; changed percent- :
* age points in (a)4 from “three’ quarters of one percent. per month” to

“three percentage pomts above the prime rate, compounded daily.”

7-68

For tax liabilities accruing. on and,



CORPORATION BUSINESS TAX ACT

1s 7-13 s, '

Amended by R 1989 d: 196 effectrve Aprll 17 1989
. See: 21 N.JR. 14(a), 21 N.JL.R. 1019(b). : :
~ At(a) annual- percentage rate changed from five to three percentage

.~ exception on or after December 9, 1987.
. Amended by R.1994 d.186, effective Aprrl 18 1994
See 26 NJR. 761(a) 26 N.JR. 1696(b) N

(RN

Statutory Ret‘erences

See NJ S Al 54 10A—13 as to requrrements and trme hmrts for frlmg-__

. amended ‘tax returns iinder this Act. should" a change; correction, or . :

** recomputation’ of Federally- taxablé -income. occur, and 49-6 ‘as to
possible deficiency. assessments and attendant penaltres and mterest»'

after final tax report 1s ﬁled

- 18 7—13 8 Claims for refund when allowed

(a) For clalms accrumg prror to July 1,-1993, the two year'
© statute of limitations: period for filing a claim for refund"l
. ‘commences to run from the later of the payment of tax for
" the taxable year or\from the f11mg of the final retutn for the -

taxable year. - For clauns accruing on and after July 1; 1993,
‘the statute of limitations period for filing a claim for refund
is four years. _All claims barred by the two year statute of

limitations on July 1, 1993 shall continue to be barred. - The'.
due date of the return is deemed the payment date if filing -~
and payment are made prior to the due date. Aclaim for -
“refund is considered filed on the date it is received- by the-ij

Division of Taxatron (contrast N.J: A.C. 18 7—11 7(b))

‘return (“additional ‘self-assessment”) commences on . the

_later of payment of the addrtronal self-assessment or- the -
“filing of an amended return reﬂectmg the add1t10nal self-‘

assessment, . For claims accrumg on’ and after July 1; 1993
the refund claun perrod is four years..
(c) For purposes of the apphcatlon of thrs rule only

1. A Tentative Return and Appllcatron for Extensron
- of Time to File New Jersey ‘Corporation Business Tax

" Return (CBT—ZOOT) and an mstallment voucher are not,'

T eturns

2. A Corporatron Busmess Tax Return (CBT—lOO) isa
; Teturn; and

30 A Report of Changes in Corporate Taxable Net '

. Income by the U.S. Internal Revenue Service: (IRA—IOO)
(ora CBT—lOO—X) is an amended return

(d) As it relates to clarrns accrumg prror to July 1, 1993
wheré a taxpayer files a Report of Changes in Corporate
. Taxable Net Income by the U, S:.Internal Revenue Service
pursuant. to N.J.A.C. 18:7-11, 8(a) that results in a diminu-
tion of entire net income for any year, the two year limita-

tion  period for filing a clarm for -refund based-on that

* diminution for- the return year at issue begins on” ‘the date
- that the timely filed: ‘Form TRA-+100 is-filed with- ‘the. Divi-
sion. For claims. accruing: on and after July 1, 1993, the

limitation” period is four years from the date that the tunely <y

: frled Form IRA—lOO is ﬁled wrth the D1v1s1on Unless the

it

- covered by the ‘assessment.

I.

- IRA—lOO or CBT—IOO—X is frled 1n a trmely fashron under
B 'i.;NJ AC 18 7—11 8(a) the refund claun wrll not be consrd- ‘

pcints above prime; .at (b)-language addcd in parentheses regardmg ,..ji'ered

(e) As it relates to clarms accrulng prlor to July 1 1993 :

. where a taxpayer files an- amended return’with the Internal. -
- Revenue. Servrce (Form 1120X) and files an amended return =
’:*‘.\wrth the State of New. Jersey within 90 days pursuant to‘ R

“NJAC. 18:7-11: 8(b) ‘to .be considered" a timely . refund .-

claim such claim must be filed with the Division of Taxatron

‘within two- years of the later of frlmg or payment ‘of the';ij o
orrgrnal return ‘self-assessment (CBT—IOO) For claims ac- ST
~cruing on and after July 1 1993 the clarm for refund must e
be flled wrthrn four years - . Lol :

_ (f) Where the Drrector makes an’ assessment and taxpay-' L
~‘er properly protests the assessment pursuant to NJ AC. -

- 18:7-13.2, taxpayer may estabhsh that it made an erroneous S
overpayment based ‘upon a different issue for a period. - -
‘The Drrector upon’ audit and.
‘verification will credit the erroneous overpayment of tax.to.
_',the account of ‘the-taxpayer to offset the amount of the‘.’_ S
! deficiency asséssment pursuant to N.J., S. A 54 49—16 After -+ .
~afinal determmatron has been’ 1ssued taxpayer has 90 days'

- in:which to appeal to the Tax Court if it is drssatrsfred with -

" the. determmatron The offset procedure is not considered

(b) For clauns accrumg pnor to July 1 1993, the two year" 2 refund actron p ursuant to N JSA 54 49—14

‘period for filing a claim for refund relatmg to an amended " (g) Where the D1rector assesses ‘a ad d1t10n al' tax by way of e

‘a deficiency -assessment or final, determination and the -
*taxpayer pays the deficiency, the- ‘taxpayer may not convert
. .an -assessment proceedrng mto a refund actron by frhng a

’ refund clarm

' (h) If a taxpayer beheves that 1t /8. entltled to relref R
L pursuant to N.J.S.A. 54:10A-8, and it believes that. aremedy -

" based upon the rationale . explicitly addressed by NI AC.
18 7-8. 3(b) is not adequate, such relief request is deemed a T
refund claim, ‘The taxpayer is required to file its return and R

© pay its'tax in accordance with the statute, plainly noting on -~ - ,
the filed return its claim for “Section 8 relief” and supplying -~ -

P _supportmg matenals in accordance with N.J.A.C. 18:7-10.1. - -
- In-addition; a copy of form CBT-100-X, Claun for Refund QLR
‘must- accompany\the return as filed. This application con- -~

stitutes a refund claim®and is subJect in any event to the; -

g {1 same penod of hmrtatrons as. any other claun for refund SR

(1) Unless these rules prov1de otherwrse, the clarm for

‘refund required to be frled ‘with the: director. is made on. -
, -Form CBT—lOO—X and is addressed to: ;

‘Audit Adjustment Branch i
50 Barrack Street CN 019"
. Trenton, NJ 08646—0019 ;'-

" The followmg examples apply to clarms accrumg on and i
after July 1 1993 L :

 Supp. 121895



- . Amended by R.1994 d.186, effective April 18 1994,

B fsﬁpp.:_1.2-’1s;}95‘v.*," SEPRE R

18 7—13 8

‘ Example 1 Taxpayer is dehnquent in fllmg its fmal :
N return However, the installment payments of estimated tax
Were. sufficient to pay the tax appearing on the’ return, If
. taxpayer subsequently learns that the amount shown'on the =

“delinquent final return as filed was in" excess of its true .

- liability, a claim for’ refund of such overpayment is consid-

. ered timely if filed within four years of the filing of the

delinquent CBT-100.- A penalty for: late filing of the

: CBT-100 may be unposed under N.J.S.A. 54:49-4.

- Example 2: One year after frhng a CBT—100 and paymg
the tax liability shown thereon, a taxpayer discovers an error

‘the Internal Revenue Service reﬂectmg a larger expense
‘deduction,.

overpayment of tax. Upon audrt and verification the refund
will be granted Any taxpayer filing an amended return

with the ‘Internal ‘Revenue Service -must file an’ ‘amended ‘.

Teturn with New Jersey within 90 days.. N.J.S.A. 54:10A-13.
If the CBT-100-X claiming a refund had not been filed

-within 90  days of filing the Form .1120X (see N.J.S.A. -

54 10A—13) the refund would not be granted: regardless of
-+ whether the claim was received prior to the. exprratlon of the
‘apphcable refund statute of lumtatron penod

Example 3: Taxpayer receives' a deflcrency assessment'

“with which it disagrees. It does not contest the assessment
with the Division-or in Tax Court within 90 days.
the assessment and subsequently drscovers that the identical

issue upon which the assessment was based was decided in
~ favor of another taxpayer and adversely to the State. It files .
a claim for refund within:four years of having made its

'payment of the assessment. Sinice it did not contest its
-assessment in a timely fashion in accordance with N.J.S A

-54:10A=19.2, the claim must be re]ected .The assessment .

proceeding is not converted to a refund actron by ﬁlmg a

- refund clarm

o 'Example 4: ,Taxpayer,d_id not contest an esthnated tax
- assessment (NJ.S.A. 54:49-5).  More than four years after
 having paid it, the taxpayer concludes that it was erroneous.

. Subsequently, taxpayer files a Report of Changes in Corpo-_ ‘
~ rate Taxable Net Income by the U.S. Internal Revenue
‘Service (IRA-100) or CBT-100-X relating to the same tax -
~“year and upon which additional tax'is due. Taxpayer may.
- no longer claim a refund of any portion of the tax paid on

' the estimated tax assessment -nor have such funds applied to

" the self-assessment artsmg out of changes by the’ Internal"

Revenue Servrce to its income. for that year

: Repeal and New Rule, R 1989 d 508 effectrve October 2, 1989.
See:- 21 N.J.R. 1503(b), 21’ N:J.R. 3177(a). . .
~" Amended by R.1993-d.660, effective December 20, 1993 :
‘See: 25 N.J.R. 1842(a), 25 N.J.R. 5943(a) : RS

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). . -
Amended by R.1995 d.499; effective September 5, 1995

o See: 27 N.J. R 645(a), 27 N. J R. 3379(b)

. Within 90 - days of - filing the Form 1120X,
‘taxpayer ftles a Form CBT-100-X claiming a refund for an

It pays- .

- -sion. of limitations period for seeking refund of corporate taxes.

SRR DEPT. OF ‘TREASURY;TAXATION," g

J

Statutory References -

See N J. S A. 54 49—14 as to clarms for refunds '

Case Notes

Corporatron busmess tax refund period began to run from time ‘of ..

.. 'payment of tax upon filing of return and not time of payment of penaity

and interest assessed by Division of Taxation;. refund claim was time
barred. ; Don Dan Const. Co V. Drrector Drv of Taxatron 14 N.J.Tax

+/569.(1995). T v L

errtatrons period for seekmg refund of corporate taxes. was not’
extended by furnishing IRS' with extended return.. H.B. Acquisitions;

./ Inc. v. Director, Div. of Taxatron 12 N.J.Tax 60 (1991)
in its payroll figures and thereupon files-a Form 1120X with . -

Second corporate business tax retum trlggered ltmrtatrons period for

" seeking refund of corporate taxes paid. H.B. Acqursrtrons, Inc. v.
. nDrrector Drv of Taxation, 12NJ .Tax 60 (1991) ’

‘Equitable .considerations drd not entitle corporate taxpayer',to exten-" v
26
USCA § 338; N.J.S.A. ‘H.B. Acqursrtrons, Inc V. Drrector Div. of
Taxatron 12 N. J Tax 60 (1991)

' ‘18 7—13 9 Payment of refunds, reJectlon of clalms, . )

mterest on overpayments

(a) If upon examination of a claim for refund it: shall be
determmed by the Director that there has been an overpay- -
ment of tax, the amount of the overpayment and the interest

-on. the overpayment if any, shall be credited - agamst any
' 11ab111ty of the taxpayer under any state tax law

(b) If there is no habrhty the taxpayer shall ‘be entrtled tol

a refund of the tax so overpard and the: mterest on the = o

overpayment if any

r

(c) If the Director shall reJect the claun for refund in
whole ;0T rn part he shall make an order accordlngly and -

. serve a notlce upon the taxpayer

" (d) For tax paid wrth respect to reports or returns due on
or after January 1, 1994, interest will be paid on overpay- ~

‘ments: not refunded within six months after the last date

prescribed;. or- permrtted by extension of time;, for filing the ~

" return or within six months after the return is frled whrchev-

er is later.. ‘The interest will be:paid at a rate determined by
the Director to be equal to the prime rate, determined for = '
each month or fraction thereof, compounded annually at the -~

‘end of each year, from the date the interest begins to- accrue v '

- to the! date of the refund. The interest will begin to accrue
"on the later of the date of the filing by the taxpayer of the

refund claim or requested adjustment, the date of the

, 'payment of the tax, or the due date of the report or return. -
No interest will be pard on an overpayment of less than -

$1.00. - Interest will not be paid on an overpayment if the

" taxpayer requests that the overpayment be apphed to future

~See: 26 N.JR. 761(a), 26 N.JR. 1696(b)

- tax habrhtres

Amended byR1994d186 effectrve April 18, 1994 AN |
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