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CORPORATION BUSINESS TAX ACT 

Authority 
N.J.S.A. 54:lOA-27. 

Source and Effective Date 
R.1994 d.186, effective March 14, 1994. 

See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Executive Order No. 66(1978) Expiration Date 
Chapter 7, Corporation Business Tax Act, expires on March 14, 1999. 

Chapter Historical Note 
Chapter 7, Corporation Business Tax Act, was filed and became 

effective prior to September 1, 1969. Pursuant to Executive Order No. 
66(1978), Chapter 7 was readopted as R.1984 d.95, effective March 19, 
1984. See: 16 N.J.R. 229(a), 16 N.J.R. 746(c). Subchapter 15, Urban 
Enterprise Zones Act, was originally filed and adopted as R.1984 d.496, 
effective November 5, 1984. See: 16 N.J.R. 1325(a), 16 N.J.R. 
3057(a). Subchapter 16, International Banking Facilities, was adopted 
as R.1984 d.453, effective October 15, 1984. See: 16 N.J.R. 1327(a), 
16 N.J.R. 2827(a). Pursuant to Executive Order No. 66(1978), Chapter 
7 was readopted as R.1989 d.196, effective March 14, 1989. See: 21 
N.J.R. 14(a), 21 N.J.R. 1019(b). . 

Pursuant to Executive Order No. 66(1978), Chapter 7 was readopted 
as R.1994 d.186, effective March 14, 1994. See: Source and Effective 
Date. As a part R.1994 d.186, effective April 18, 1994, Subchapter 6, 
Valuation, was repealed. See, also, section annotations. · 
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•- CORPORATIQNBUSINESS TAX :ACT- __ 

•· 2. ~- amount_ equal to 90 percent of the tax deter~-
mined by pfacirig on an ann_tial basis the taxable incorne 
and taxable ii.~t worth for: 

i. -- .The first three months of the taxable.year, in the 
. case. of the inst&llment required to be paid in the f<mrth 

month; '· 
- - - -- - -_ -. -- - ,- )- - -

ii. Either the first , three months or the first fiye _ 
months of' the taxable year (whichever resultsiin ll'.O 
addition being imposed); in the case of the install.nient 
required to be paid in the sixt_h month;_ 

ii1. __ -Either the firsr six m~nths ~r. the nfst- _eight_ 
months of the taxable year (whichever results in no 
addition being imposed), in the case of the installment 
required to be paid in the ninth inonth; -and· 

iv; Eithe_t:the first nine months. or the first eleven 

I i--
18:7'....3.18 

then by a' credit, allowed und,er section 3 oi:'4, of P ,i,. 1993, -
c.171 (N).S;A 54:10A.0-5.18 __ J:>r 54:lOA--:-5.19), then by any - -
cr~<iit _allowed pursuant_ to section i of P.L. 1993, c.175 
(N.J.S.A. 54:10A,---:S24); then by any credit allowed pursuant 

. to section 1_ 9f PL. 1993; c.150 (:N.J.S.A 27:26A-15); the _-
rid,e 'share tax credit. Section 1 ofP.L. 1993, c.150 (N.!,S,A 
27:26A~15}sh~ reduce the taxes listed in sectiolll of P.L 
, 1993, c;150 (N.J.S;A. 27:26A~15). _ 

. . ' . . 

-- '(b) The totaf amount ofthe credits listed in this sectio~ 
· that.are allowed against the·tax imposed pursuant to ·section 
5 of P.L., 1945, c.162 for the, tax year shall not exceed 50 -_ 

;percent oLthe tax liability -otherwise due and ; shall not _ 
: ., reduce the tax liabi_lity tn an amount iess than statutory 

minimum provided in _subsection (e) of section 5 •of P.I.,;-; 
-1~~~- - -

:,; ( months pf -the taxable year (whichever results in .no -- -- -- · - - - -
addition being imposed), in the case ofthe installment , .(c) Any __ creditcarryover should be taken-ui the manner 
required to be paid in the twelfthmqnth. _ · - set forth- i11_ tlie section granting the ·relevant credit _and 

; - · - ' should be applied in the sequence that the credits are listed ----
3 .. Thetax_so dete~ined shall be placed on an annual -- 'in- (a) ·above. H the credit carryover section is silent about•· -

basis by first multiplying' it by 12,,an<i then dividing the_ · whether a, carryover should' 'be allowed; rio carryover is -
resµlting a:niount. by the riumber of months in -the -taxable_ allowed, 

_, 

:' New Rule, R.1982 d.6, effective January 18, 1982. -_ - . -- 1 

See: 13 N.J.R. 688(a),.14;N;J.R.,105(d). ____ - ·_ 
- Amended by R.1984 d.322, effective Augqst 6; 1984. 

See: 16 N.J.R. 1043(a), l6N.J.R. 2152(b). _ 
- Section substanti_ally _amended. . . - --_ -

Amended by R.1988 d.407, effective September 6, 1988: 
See: 19 N.J,R. 2255(b), 20 )'O.R. 2310(c). · · - -
· Substantially amended (c). · _ _-
Amended·by R.1994 d,186, effective April 18, 1994: _ 
See: 26 NJ;R. 761(a); 26 N.J.R. 1696(b)., 

- -',, ' - - ' - \_ 

18:7-3:16, · Banking corporation~ and financial business, 
corp~rations · · 

- N.J.A.C. l8:1:...3_13;3.1s,1t:i2 ~rid-13.6 .apply to bankirig 
corporations -and -· financial -_ business corporations. Se.~ 
N.J:S.A. 54:lOA-34 et seq: regarding their general'taxability 
under the Corporation Business Tax Act. · -. . -,. . . . 

New Rule, R1982 d.6, effective J1U1uary 1~, i982. -
See: 13 N.J.R 688(a),-14 N.J.R. 105(d). _ -
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. i696(b). - -

. . . . 
. ~- . . I . . ··.... . . 

-- 18:7-3.17 _ Cooi"din,tion of tax .credit 
(a) The priqrity of credits' for a taxpayer under the Cor- -

poration Business Tax Act shall be the_ priority ofstatutory -
credits set forth in this section. The tax imposed for afiscal. 
or calenda_r accounting year· plirsU:al}rto section 5 of PL 
1945, c.162, shall first be reduc~ by the amount of any 
credit allowed pursuant to section 3 of P.L. 1993, c.170 _ 

New Rule, recodifieq frnin 18:7-'3.20 by R.1995 dA59, effective August 
21, 1995. < :• . · - - -

-See: -27 N.J.R. 472(a), 27 N.J.R. 32117(a). 

Historical N;te • 

Afornie; N.JAC. 18:7.:..3'.17 was recodified a~ N.J.AC. 18:7-3.20, 
effective August 21, 1995. ' · · · · · · · -

18:7-3'.18 _. Recycling tax credit -__ _ 

· (a) As used in this section: 
l -

''Cost of recycling equipment" means the "invoice cost" 
· or ''purchase price" of the eligible e'guipment itself. The · 
-tetm doe~ not, for example, include_ peripheral or indirect 
costs associated with. the purc;hase, insta,llation or · construc-
tion of,the eligible equipinent; l1,1eligible costs include, hilt 
are .not limited to, sales tax, sh.ipping. costs, design and 
engineering' costs and site _preparation. : - -

. \ . . 

_ r- "Maximum yearly credie' means.th~ maxunum amount of 
the tai credit allowable in a tax year; -- -, -- --

-"Qualifi~d ~ecyclin~ equipment'' _ means that -_ recycling ~ 
e~liipment·used in New Jerser which is certified in ~riting · 
by_ the Commissioner of the P'epartment of Environmental 
Pn;itectiori as qualified> for_-- the · corporation business tax 
credit. ---(Rl$.A. 54:lOA-5.6), then by any credit iyiowed pursuant 

t<;> section 19 ,of P.L. 1983, c.303 (N.J.S.A. 52:27H-78), then 
( by any credit allowed pu,:suant to section 12 of P.L. 1985, "Total c~e<Jit allowable"_ ipearis the to_tal corporate tax -
\ ) c.227 (N.J.SA. 55:19-13); then bfany credit allowe:<i pµrsu~ credit .that a taxpayer _can ~ake on equipment certified by the ._ 

-- _ ant to section 42 0~ P.L. -i987, c.102 (N.JS,A. 54:lOA;5~3), _ Oepar~ent 0~ ~1:1vu;onmental Protection. -
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:...._ __ ,. 
. ,. -
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,' ' : / • (b) ,A_:~orp?r,ate taxpayet·which:pUreha~es qU:alified:re<:i ,· 
' .cling:equipmentis entitled to a corpotation:. business tax • 
· eredif equal 't9 50 petcerit <>f : th(? cost 'of th~ 'certtfi¢d 

· ..•• ' '. equipnient, subject to the foUo'Wirrg limitatipns: ' ' ' ' .• ',' 

', •·. (h) :The ¢6rnniissi~ner. of Jhe'))~p~rt~eht ~f Environ.: 
mental Protection's certificate >an~ an:attidayit fiolll: the · •·-~ . 

' faxpayet'.representing-11~¢· in- New Jetsey must be a:parLof., ~{ ; 
·. the return cla:uning any_;er,edit. , · . . 

. - '. . . . . . . . . . . . .. . . -. : . ,' .. 

'i. \The taxpayer must teceive certifi~atio1{from the 
' ' 'cdmmissionei- of' the l)epa.rtment ·. c:if E~vironmental Pro- ' 

. · • tection priot to clainling the credit · · . . . . . 

New.R~le,R.1988'd.413, effective September 6, i988. < 
See: 20 N,J:R,, 48(b), 20 N..J.R. 7318(a), .: • , -.. , 
Arilend~.d by ll-1994 d.479; .effe¢tive- Dece!Jlber-7;1992 . 

\ ,' ' ' ::.'. :f The mllXiniun{yearly credit ;sh~ not be more than, . · >: . zo percent·. of th~ total credit allo;Nal:>le(in aiiy :C,me give11 

.. Se.e: 24:N:J:ll. 2809(a); 24N,J.~·,:4411(b).. , . · · , : - . 
. ·, ·. (a): . Ac\ded "Cost of recyclmg equipment'.'; . (g): Added _text• to 
· cExample. c, • - ·· · . · . · :: >~• <- >. · - ... ·. > AmenoedhyR.1995 d.459,, effes:,tive: Augilst 21,:1995. · · 

· full ti:cy year: • _ . See: 27N,J,R. 472($), 27N.J.R. 3201(a). ··. - . . .· . .. . ... · , 
.- In (b)4/ added reference to ,N.J.Aq: 18:1'.'").17 for priority 0£ t~ ·, 

. ·. 3., 'The credit shall be based on amo~~ts paid for the . 
equipment le~s tp.e .amount c:if any l~an qi'~de. pursuant fo '. 
section ~6 of p .L 1987, o.102 (N.'J:SA. i~:;1'.E>-96):C-, ' ' '' >• 

~. ', ,, 4; The ,credit . allowable . in. a gi~en \tax yeaf{ c~nnoL : . 
.· . eJceed. 50 percent of the tax liability, otherwise · due on•··, ' 
··•·that. return .. ~ee NJ.AC~ '•1&:7,--3.11 fobprioiity. of•.t~ . -
· credits: > · · · · · · · · · · · ·- · · 

_·. '1 •. : _.-, ··•. ··- , ,, • . ·. ·:·. ·, •. c, .•:'" . :-,,,·• 

· credits. ·. · ' · · · · · · · · ·. · · · · · · · · 

/ 
.·1s:7..;3_i9 '. .. lj;m.ployei- trip reduction :prog~11m tax cre!lit ,'• ,- . 

•·_.···. (~fCorpornt~:, taxpay~rs 1 ,:a:e' ariow~& a· ~redit:··under . ·. . _ 
:!{J~S-A..,27:~(jA-tS 'fq~the cost' of commuter transpo,rtation.·•· ' 
•benefits provided to employees.·· SeeN.JA.C:_l6:50:-l5 fo'r 
. infoi:m~don ori. tlie empioyer !rip reduction. ·program'. tax · 
credit. : ·· · · · · · -· · · · · · - · 

--' 5.-· The ariio1,1nt of the tax credit shalfriotred11ce the -· 
: tax liability b~fow ·the statutbty minunufu trui; provided a,t (b) Toe t~&yer may 9!}ly clfJllll a i;redit for. expenditures: 
· N.J.s.A: 54:lQA..:5( e): ._-., · ·• -·.•·· ' , _ · .' / · -·•· ·. . _, _; for providing coµunuter tr:li:nsportation 9enefits:prnvided,the -· · 

' ', ' ' ,' ,'' ' ' ' ' ,' ' ' taxpaye,i ha~ su~mitted. f COlllp~ance."pl~! pr a revised: 
. · ... :. (cf No t~ creilit ffiay be taJceri by a taxpayer in. the year .. ·. -compliiµice/pfanr Which . hiclud~s .: the e~ei;J.d~tutes , to -. the.·_·· 

- thi/.Mhe equipnienhs disposed of. . : ·.. :, .. · ·•.: .. ', , ... Pepatt¢enfofTr811spprtll;?9ri 41 ~ccordiµice"with :N.J.A.C. · 
1,' ' ,,: .·' ' '' ',, ' ' ' ' ' ,, ' )6:5~1p.l through 15.}'.'.' For tl}e purpd,~es of verifying 

,; :( d) Th~· basi~ for computation of the t,zjc ttedik am~~nt is '·. _- /~ligitiility I' for the credit, the Director ·of the . Division' ''of' 
.·... . cost exclusive of any loans received by the t#:t>ayer put~uant ..• -T~atioh will. corp.pare the claµn\v1th a li~t 9f'tho.se employ-

. · · . 36 p· L 1987 ·· · ·1·02· (.N. · J'S A. 13· 1°96). ·•.· e:rs_. _certi,fi_ 'ed by. the_.',_ C()rrutiission_. er .o_f the De_partme_n_ !of to ~ection , . ; . , c. _ • . . • :- : : i:::r . 
Trimsportatloµ to• haye :regi§tei:.ed with the Department qfi . 

·' . ,· ·: ·.· • . ". . I . ' ·. - . •· .. • . . , . . .. 

(e) The tax _credit shall be: prorate~ basep '.011 iQontll(or.'· < 
the fraction _thereof that the eqQipinen,t is used in the. state. _. 
The base:period for this proration is 12 nic)ltf~s.: . . . 

.· Tiansportatfon: or: have 'an appfoyed. c9mpliance plan or ail . 
approved anie:nded coi.,1ipliaj}ctfpfa11. . :·. . · 

. . -· ,.:·· ,'' ,,· ... .,. ,- .. - ' .. :•. ·-· 

. (t} Taxpayerfwho purchase qualifie<frncy¢uiig equ:ipment an(! have: 'Uri used credits , on Decerp.be,i- 3 i, 'J9.96 cap. oCat:fY'. 
.• forward· tµe. tax credit to · subsequent periods: sµbject to the' 

' ,• '' .: (~) T~ claim th¢ cr~dit; tiii t~~~er U11JStC~TT1plete, F'orni- .·· •. 
·,. '307' and attach.At ;to the: Corpot~tion_::Bu~inesS 1:'ax. return 

,(Forn,i GBT7'iOO or C:ST~!OOS) being filed. . .. - ' .. 

J.' limitations contained in (b)2, 3, 4'and 5,abov,¢:.' .. -. .·. ' . : . "·, - ... ,. :- ... · .. ··.-
,- ( 

(g) The equipment must be,usecfin'New Jersey during 
the year to be ellgible for·the tax credit'. · ·' 

: . - . ' 

· New Rule; R1995· d.148; eff~ctive M~~h :fo, 199_5, .· 
See:. 26 N,.J.Ri4976(a); 271'J,J.R. 1201(1,i).. · 

-',' ' ':· ' ' ,.: : ' ,. : / i •, ' .: '' · ... ', :, ' ' ' ' ' ,' ,:• 
-18:7'.""3.20 .. ·• Enter.pi:-se zone -empl~yees · tax ~re~its _ 

·, S6e ' l'l:J.Ai:. , 18:7-15 :·. f6r c:reqits ' against' th'e ~Obil ·• t~ 
applicable for "qualified bu.sinesses" located within "urban .. Example: XYZ Corpo~ation'. begins to 'use qualified recy-_ . 

_ ding equipment in. this State· on January 2; .1990: -... : Th,,e cost · · ·· . 
- , '.of'tlie, ¢quipi.nent, ekc:lucijpg,_ sale,s tax/~hippmg an<! iiistalla~ 

enterprise zones". \ ,, , : 

. ' tiQij, js · $ i00,000' and .the taxpayer,,~id n9t re¢eive any toillls ' 
ftolll the recycling fund to help .with :the, p;urqhase of .the_: . 
equipment.· The taxpayer receive~ iµ{::eat,eq,tis~:zciiie em- ·.· 

·-.· · · ployee tax· ci:edit of $5;000 and their coqjor~te tax liapility .• 
· . after· the crediHs $30,000; : 'qle credit fbr ·the taxpayer is 

the lesser, of$l0,000 ($100;900 'cost X 50 percent' (total credit: 
allowable} x. 20 percent m~~m yearly cre9,it),•:or $J5,000 .· .. 
( 50 percenf'of. tQe; tax liability, after the entetpdse zoµe tax .• -. · 

., crepits);, In this case the ajlowable pr:¢ditfor' X:YZ .Coq,o: ',' 
:·ratipn is $10,000/the.le'sser: of tll¢ two.~µiouiits:·<'·· -·· /:'·. · , .··. ·•· 

. . . -.. 

:· S~pp.~')i18-9; -. 
-~-- .•: .· 
' 

. / 
' Ne~ Rule; R.t984:d.4~6; effedive Novembers~ 1984 . 

See: 16,N.J.I~;J325(a), 16 N.J;R.3057(a); " ... , . , . · .. ·• . . ',,' 
· Recodi:{ied'frorit 18,:7,-J;l 7 by R,1995'.d;459, effective At;igust 21, 1995._, 
· See: 2} N;J.R. 472{a), 47 NJJ~ ... ~2Q7(a). • .. ·· · · · 

-: . l8:1.;;.i21 :~l!nµfaeturing equipmeJJ.t and e,nipli>ymeii( ) 
. . b1vestmenUax credit ... . . . 
' '(&)Tli~ following words ~d terms, a~ .used in tp.is sec~ ' 
··'tlon/~hail h*y~th,eJollowi11,g m~aniµgiiuntess. the.: context, 

clearly i~dicates oilienvis~: , · '- :: ·._ . \.: , .. 

·1: 
(:• .. 



CORPORATION BUSINESS TAX ACT · 

(4) Applicable expenses are any experises or de-
ductions which are directly or indirectly attributable 
to eligible gross income as defined .in (a)2vii(3) 
above. · 

(See: N.J.A.C. 18:7-16 regarding international banking 
facilities.) 

Amended byR.1983 d.62, effective March 7, 1983 
See: 14 N.J.R. 1206(a), 15 N.J.R. 343(d). 

Added new 10 and 11 to (a). Recodified old 10 as new 12 and 
added 4-6 to (b). 
Amended by R.1984 d.453, effective October 15; 198<1. 
See: 16 N.J.R 1327(a), 16 N.J.R. 2827(a). 

(b)7 added. . 
Amended by R.1985 d.562, effective November 4, 1985. 
See: 17 N.J.R. 1538(a), 17 N.J.R. 2678(a). 

Substantially amended, 
Amended by, R.1987 d.335, effective August 17, 1987. 
See: 19 NJ.R. 712(a), 19 N.J.R. 1568(b). 

Substantially amended. 
Amended by R.1992 d.289, effective July 20, 1992. 
See: 241'1.J;R. 175(a), 24N.J.R. 2628(b). 

Revised text. 
_Amended by R.1994 d.186, effective April 18, 1994. 

See: 26 N.J.R. 761(a), 26 N;:J.R. 1696(b). 
Amended by R.1997 d.204, effective May 19, 1997. 
See: 28 N.J.R. 5158(a), 29 NJ.R. 2467(a); · 

j 

In (a)lvii, inserted "For accounting or privilege periods ending on or 
before January 10, 1996," .. 

Case,Notes . 
Benefits from safe harbor leases do not 'constitute "real intangible 

personal property", for purposes of corporate tax. Reuben H .. Donnel-
ley Corp. v. Director, Div. ofTaxation, 128 N.J. 218, 607 A.2d 1281 
(1992). . . 

·Interpretation of amendment to corporate tax governing safe harbor 
leases was not an administrative rule. Reuben H. Donnelley Corp. v. 
New Jersey Dept. of Treasury, Div. of Taxation, 11 N.J.Tax 241 (1990), 
reversed 12 N.J.Tax 255, certification granted 127 NJ. 551, 606 A.2d 
364, reversed 128 N.J. 218, 607 A.2d 1281.. · 

Corporate owner of s~fe harbor leasedproperty could not include it 
in owner's business aliocation. factor. Reuben H. Donnelley Corp. v. ' 
New Jersey Dept. of Treasury, Div. of Taxation, l1 N.J.Tax 241 (1990), 
reversed 12 N.J.Tax 255, certification granted 127 N,J. 551, 606 A.2d 
364, reversed 128 N.J. 218, 607 A.2d l28L 

State's inclusion of Federal obligations in taxpayer bank's tax bases 
under the. Corporation . Busi.ness Tax Act complied with the Federal 
public debt statute since the tax was riondiscririlinatory;•• taxpayer bank's 
net worth and net income' bases appropriately included the value .of and 
income from .the bank's holdings of .state and local obligations.· Gar-
field Trust Co. v. Director, Div. of Taxation, .. 6 NJ.Tax 462 (Tax 
Ct.1984), affirmed per curiam 7 NJ.Tax 663 (App.Div.1984), affirmed 

. 102 N.J. 420,508 A.2d 1104 (1986), appeal dismissed 107 S.Ct 390, .479 
U.S. 925,93 L.Ed.2d 345. . . ' 

Federal minimum tax for tax preference was not properly excludable 
from the taxpayer's entire netincome in the calculation.of New Jersey 
corporation business tax, since the Federal miniinum tax is on income 
and not an excise tax on capital. Texaco, Inc; v. Director, Qiv. of 
Taxation, 4 N.J .. Tax 63 (Tax Ct1982)~ 

18:7-5.3 Tax paid to foreig~ country or United States 
possession; when deductible from net income 

(a) Where the taxpayer claims ·deduction for a tax paid fo 
.. a foreign country or possession of the United States' on a 

, I > • \ 

18:7-5.4 

dividend received from a source without the United States 
this .tax is deductible only if: 

L The taxwas paid by the taxpayer itself, except that 
in the case of foreign· taxes included in income pursuant 
to Section 78 of the lnterna1. Revenue Code, subsection 

.· (b) of the Section shall apply; and 

2. Such tax was not deducted in . computing Federal 
taxable income; and 

3 .. 100 percent of the dividend received is not deduct-
0 ible under paragraph 1 of ~upsection (b) of Section· 5.2 of 

this Chapter; and · 

4. . To the extent' that the portion deducted shall not 
exceed 50 percent of the gross dividend. 

(b) With respect to foreign taxes required to be included 
in income as dividends received under Section 78 of the 
Internal Revenue Code, no deduction froin' federal taxable 
income is permitted if 100 percent of the dividend received 
amount·• is· deductible· therefrom· undef paragraph. 1 · of sub" 
section (b) of Section 5.2 of this Chapter. 

1. However, if 100 percent of the foreign tax .amount 
is not.deductible from federal taxable income as dividends 
received under paragraph 1. subsection (b) of Section.5.2 
of this Chapter then 50 percent of it. may be deducted 
from federal taxable income; and · 

2. In addition, 50 percent of the foreign tax amount 
· may be deducted . from federal . taxable income, even 

though these foreign taxes were not paid by the ,taxpayer 
itself. 

18:7..:.?;4 Factors not adjustable to Federal taxable income 
(a) Noadjustmerit to Federal taxable income. is permitted 

· under this rule for: · 

1. Gains or losses not recognized for Federal income 
. tax purposes under Section 351 or ·s'imilar sections of the 
Internal Revenue Gode but ·only to the extent that recap-
ture or other provisions of the Code are not paramount to 
these sections. · · · 

2. The general business credit allowed or allowable 
for Federal income tax purposes under Section 38 of the 
Internal Revenue Code. · 

i This may not be taken as a deduction in comput-
ing the New Jersey net income_ tax base; nor as a credit, 
in any manner, in computing tax liability .~nder the Act. 

ii. Upon disposition .of assets which qualified for a 
general business credit under Section 38 of the Internal 
Revenu,e · Code, taxpayer must use the sam~ basis. for 
computing gain or loss for New Jersey net income tax 
pµi;poses as empl~yed for Federal income tax purposes. 

3. Depreciation a.ttributable to a decrease in the basis 
of depreciable, property for Federal income tax purposes, 

7~39 Supp. 5-19-97 



.. · .~f'a res~lt :o( tii~ :generar busine~s cr:e~t all~w~d ·.' or . ,' .•.', ExariiJle :2t Corporl~iori : El•.• Tecei~ed ··• ..• di;ide~~.; f~oni 
.. ' ~9\'VJ!~bll;lunqer SecHon38 of: tl:te. Iriteti).~ R~veritie Code.·.· ·corpofaticm E }1:i;id a dividen~lfrom Corporatfori ,E,_ Corpo- : . : : 

' ·.· ·. ration p .. owns.9(rpetceiit of Corporation E.' Corporation D . 

. til;~t~t~-t~:•:tt:f#1t .· ·. ~.ti;~i~~t'J.f!!~r;:tr:.f&;:o:· 
: <:.·rr.:/ Oepre.ciation .takert for. ~~w.Je,rsef net'income·· ... tiqn.E:and Yofi>bration,Far~ oWnect•by'unrelated persol)s<i 
tax pµrposesi i:nust .be reported. atJhe '~ame aniou.µt. iis ·. By iiter~ forms 0f the Act; the' · divide~d,<i:ec;e~ved . by •· .·. 

· reported fot'Federal income tax purposes for, the same. Cotj>oration D]fom · its ·99 .perceiit ownec:f Coi:p6ratiori B is : .· 
peri9,d,,; , , ·- .. ·. · : · . ; 'e > · •··. · . ·e1ccludibie•trom,entire riet:inco!,lie. · 

• Afnended by' R:i 985 d.562, effectiv¢ Noveml>er 4, 19,ss,·. 
.. , See:· 17 N;J.R;J5J8(a),l7 N.J.Ri2678(a).' · < ! ·. · $inc'¢ the, equity of·Corpof1:1tiqn,'.D in Corporation F js)ess~ · .· 

. . than 8Q p~rcent•Qwpersliip; ifmaf only exclude 50. percent•.·• .. · <(a)2 deleted;' (a)l 3mend,ed; } and 4 renurnbered'.118 2 ~nd'3; . 
Ainerided by R.1994d.186,.effective April 18, 1994. , ,· · : · 
See: Z6 N.J.R. 761(a), 26 N.J.R. 1696(b). _ ·. 

· : . ·•• · .ofth,e. dividend tedeivecl from CX,tptir1:1tiq'nP:from entire riet . :; ; irit:ome, ' ' ' ' ' . . ' ,' ' ', ' ' ,, ' ',' ', ,' 
_- -· ... : · ... ;· -· ... , .. , . , r., ---.--, .. , .. .· . 

· 18:7~5.5 i ''Entire Ji.et iilcogie; determining st()¢k ow:nt1rshii> · 
. ' :· . . ' ,,. '···•'•·· ' . ·' }/,.· .. ·: .... '.· . .-

(,·, .. ;o.tie:1:!;rih:~~~0::l!e~i"~;t~!i~e:~t!tk.t;f!:i·•·, •·· ··frt~;;~!;tJ:~~:rtin°;tfon ... !i 
· ship .. b~·.a. ci:.:e.,d.i.t9.·r.are a.'P··.Pli.cable.·,in ... de.teom.·.n in ... ·.:.g ci.¢4µ~tibil .... i.·ty ... ···· . Inve~tnient of Corporation EinCotpo~ 

J • · · rati01i F · · · · ·· ·· ··· · · · · · ' .:001~ · ·. ofinterist pa'icl or ~ruecl fo holde;rs of :to ~percent~ri ajo:r~,' . = : ; .· · ··· . · ·. 
of the.aggr~gate outstaiiclihg shar~s of tb,e, tiizj)ayer's capital Indirectiinve~tnient in Corporation F · . ·.... ;90 . x , .60 =- · ~. 

· · · · · · · · · •. · · · · · · · · · .· 'Aggreg~~e ownership by Corporation I): . . · · · 
stock ohlll classe~. ·.: ;.:· ;\ :.. . o.fthe; stock of, c:9rporatjo~ p •·. / ·: . '. > · ·_· .. •·•· 

.... foitr;.:.1•;:.t~,~~/n=:\ • . ~ti~'=t\~f =t ', i9S7: 
,' ' . er cap aggregate its ownership of stciCK q:f b1:1sµ1g ifs compu0 .' Olcl tiil~ (epel!led. {' ' ' ' ' 

tat{oil;onits o~nership equity in Ute p~ycip.;. No part pf s~ch, . 
-inyestme~t, 1na:y be determined 'withir~fere)l.c:e to loa9~ or. . ,· Cross 'iteferencell•''•"' 
advances. but JllUSt be based . iipcin investment Ul c:1:1pital See N.J'.ip'. 18:7::4'.5 (Net 'worth;. :inde~teqnes~ includible) imd · · 
stqck . . . ' . . . . · . ) · 18:7-4.6 .(Receivables: offset. agai~st inch!dibl~. ·•indel>tedne~s) as to 

. com,putirig t?e! wo.ri~~ < 
I., .. -: .. , 

Example {: 'Corpor1:1ti()n A i dividend .from .·· 
C1:n:poratio1.f '.B and'.a diyidend from Corporaµpri C:: C.orpo: .. See··. N·. ·.···.·1•' .• s.,A:-... •. ·s· 4· · ... lOA ... ·•(Seta.) t.·asuto··.:·tryo. iw~.,h.·.·ar,. :terem··n.·a;.cY .. esbe..... i·n· clu··d,e·'.·d·.·_ :.·•1,.n·· ... ·.;·'·.·1·n·.·d. · .. ·e_· b.t'e.>d. ·-·.:. ration A-bwns 90 i>ercedi:'of q>rporatio1(BO:-.Corpoia~ion A. .... '' ' 
.owns;20 pircent of.dorporatio.ri c;:; CorpoI"atiort B.:owns 70, nessowing directly.ot:fridirectiy;" ·· ·. · . · 
percent of .C:cirporatiQn ·,c. Tne remain.mg· sh~res~ of,, ¢orpo- . . . , . . .. . ·. . , .. , . 

. . ration B. an~ .C6i:porati9i1 C' are ,ow~ed, by ui:ireif}~ed, per~ .·· ' l8:7.::s.6: Adjustm_l;)nt of~ntire Iiet inco{lle to period ' ·•. sons; ·... . . ·. . . ' .- . .· . . . . : . ·. . . . .· . . .· covered by retunF how computed . ·.•. 

· • /By ~terhl t~, ol ~e Aq, iiie .. ffevidend.r«.iveli br . • ,~~:tif ,i:,,~~~:~~.:tt; 
'·.•·' Corporatfon Afi"ol')l its ~o percen! 'OW;µt::d Corpqraticin B is ' ' Federal :iricopie .tax, re~urn/tlle taxpayer shall c,omt,ute its 

·. ~ciudible froni entire net income. · < <_: : < . . ·•. / . . . . · .· .. net iricom. ·.e as fqlli;>ws: ', . . . . . . . . . . . . 
' . -r-"• 

. Sihc;~,tb~ equity of Coq,pr~tionAfaO>rpbts.don Cis 80 . . ', i , Its F'ederarta:tabl~ ·inco¢e is first adjusted in the 
... · percent or more 'oWnei;~htp;, it.·· may ~so e~~lµde Jhe. divi- : :mailll~Lsetf6rtlF6n N",J!\C. f$:1;:;.s'.1 throu$h f4; , . ·, 

... de11ds received'froin Corporation CJrotifentire net income. · i ·... • • · .• ' ' -, • '· . ·· •·· · ·•· ·•.· · ... • • •. .. . . . . . •· .. . . . 2. The resul(is'then\divided.by.thc:: n.um.ber of.calert~ . 
.. dar m,onths. oi/patts··thereof.:covered ·by. the Federal: 

·• ··. I11~oin~ t# return;' ·, ' · .. Own~t~p eqaj:ty •ot Corporation A iri Coipota,tiori C: . . 
,. . . .. - .· ... - . '·. •: ·- . .- .·· .. :· . ' 

,'' .·. ····.nln.··.irev'·e·.·sct,.~.inve'n•~.·t·.s.·.·1~n· ..... ce.·notrp,:ino· .. ·rca., ·u~rpo,·n().•.··Br .. ~.t .. io' ll,:9t(~··.·•·.· ',,'• ,·.,· ,··, <20% ' 3~ tn~fesult'.i{thenJnultiplied by the dtitriberQf,the/ 
Lill _ 90% . · calendaftrio11th!>: or ·p;µts thereo.f covered by the retu.tri 

Investmeitt'of, CorporatiQllB iri Cotp<J, ,, ,• ··. uridJr the Act ' J\pahof aiillonth sh,alf'be deeµied to be. 
rationC ' · · · · .:> .10%:_ : · ·· · a mqn~h;, ' · · · · ··· ·· · ' 

Indirect)n-vestmeriih1Corpoi:atiol1C . ·.;90 x ,,70 7_63% . . .•i• •.... , _ . ... , . ·. 

: ;\.ggf~gate ownersliip by CorporatioµA Amended \'.,y-R.1994' tl;t86; effective April: ~8, 199A 
: ::of'the stoek ofCorporation C · .· · . · ··.~. · See: 26N:J.l,l. 76l(a),.26 N.J.R 1'696(b). . 

.· . ·.:.:··.-.- ·., ·,, . . .· •, . ;·: 
•• I .!·,• ··/:,. 
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· CORPORATION BUSINESS TAX ACT 18:7-5.6 

Statutory References 
,~ N.J.S.A. 54:t0A-17. 
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1s:1 .... s.to 

18:7-5. 7 Right of Director to independenHy deterniint! net · . necessary to tnake a fait ai:itf reasonable determination of 
. income . .· . . .the amount of tax payable under the Act. · · 

If in . the. opinion. of the Director the method. employed in l. . Where any taxpayer conducts its. activity or business-, 
N.J.A.C. 18:7-5,6 does riot properly reflect the taxpayer's under any agreement, arrangement ot understanding in 
net income properly apportionable to NewJersey u11der the such manner as either directly or indirectly to benefit its 
Act for the period covered by jtsNew Jersey reforri, the members or stocklioklers, or arty of them; orany person 

· Director may determine en foe net income ~olely on the or persons directly or indirectly interested iri such activity 
basis of the taxpayer's income during such pt!riod. orbusiness, . by entering'into anytransaction at more .or 

less than. a fair prke which; but for such agreement, 
arrangement or.·.understanding,.might have been paid or 

x' 
I 

Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J,R. 1696(b). 

Statutory References 
N.J.S.A. 54:10A-17(a), 

18:7-5.8 Calculation of gain in certain instances 

, (a) A selling parent corporation in P-· Federal 
338(h)(10) transaction does not recognize gain on. the sale 
of target stock for New Jersey purposes for acqui~ition elates 

· occurring onor aft~r January 14, 1992. 

(b). Where ·. a target corporation. recognizes gain as··. the 
result of an I.RC::, 338(h)(10) election, the target reports 
and pays tax on suchgaiil pursuant to N.J.A.C.18:7,:-$;l(a). · 

. . . 

Repealed by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 RJ.R. 1696(b}. ·.. •· .. • .· .. ·· .· 

Section was "Procedure forcomputing short period return". 
New Rule, R.1996 d,378; effective August 5, 1996. · 
See: 28 N.J:R. 2515(a), 28 N.J.R. 3810(a). . ( 

18:7-5.9 (Reserved) 
Repealed by R.1979 d.45, effective February 6, 1979. 
See: llN,J.R. 40(d), 11.N.J.R. 150(b). . · .· . .• . . • 

Formerly entitled "Procedure for computing when taxpayer alters 
corporate identity". · ·· · 

18:7,-5.10 Right of Director to correct distortions ofn~t 
income allocation factors; adjustments. and 
redeterminations · 

I ' : ·, ·.·- . -,- . •. ' ::·_. 

(a) Whenever it shalLappear to the Director that any 
taxpayer fails to maintain its records in accordance with. 

. I sound accounting principles or . conducts . its business or 
maintains its records in a.manner so :1s either directly or · 
indirectly to distort itstrue \entire net incorile or the propor/ · 
Hon thereof properly allocable to this State, or whenever 
any taxpayer maintains a place of business outside this State, 
or whenever any agreement, understanding or arrangement 
exists between a taxpayer. and any other corporation or any 
person or firm, for the purpose of evading. t.ax under · the 
Act, or whereby the activity, business,receipts, expenses, 
asst!tS, liabilities, or net income of the taxpayer are improp~ . 
erly or inaccurately reflected, the Director is authorized ancl 
empowered, in his or her discretion and in whatever manner 
he or she may determin~; to adjust 'and redeterm~e such 
items, and to adjust items of gross .receipts, ·tangible. or 
intangible. property and payrolls .\:Vithin and without the 
State and the allocation of entire net income orto make any 
.other adjust1;11entsin any tax report or tax retl!rn.as'may be 

receiyed· therefor; or · 
. - . 

2 .. Any taxpayer, a sµbstantial portion of whose capital · 
stock is owned either directly or i11directly by or through ·. 
another corporation; .enters into any transaction.with such 
other corporntion on such tertns as to create . an inlproper 
loss or net income, the Director may includeinkhe entire. 
net income ofJhe taxpayer the fair profits which, but Jor 
such .agreement,. arrangement or.· understanding,.· the.· tax-
payer might.· have. derived from the transaction. . . . 

. ·. J. For purposes of this section, .''fair ancl reasoriabie 
tax" is the tax that \Vbuld ;haye been payable by a taxpayer .. 
r~porting the same traµsaction(s) on a separate entity 
basis where the parties to the transaction(s) hacl indepen-
dent economic interests. 

4 .. For purposes ofthis section, "substantialportioD; of. 
stock" isJhe director i11direct ownership of 20 percent or 
more of the.outstanding shares of any .• dass of stock.· ... For 
purposes. of arriving at this. level of ownership the stock 
attribution rules ofIRCsection 318 willbe used. 

5. Under N.J.S.A. 54:l0A-lO(b) interest should be 
charged on loans or advances .made by onerelated party 

. to.· another. frnm.the day aft¢r . the debt ari~es until 1:he 
debt .is . satisfied. . \\Tith .· respect to i intercompany .. trade 

,receivables of related taxpayers; interest is not required to. 
be . charged on an intercompany. trade receivable .. before . 
the first· day .of the third calendar month. 

i. . If the creditor is regularly engaged in the business 
of making loans or advances, the arm's length inkrest 
rate should be charged. . Upon· failure to . do. so, the 
Divisiqn .. of .. Taxation· can determine what interest· 
should have been charged. Where the creditor is not 

· in the busine§s . of)oaning. n1011ey or making advances, . 
either an arm's length rate based oh the facts and 
circumstances m a safe •haven· rate is acceptable.· How-
ever, the safe ·haven rule does not apply to any loan or 
advance in which the interest or. principal amount is . 

. expressed in a currency other than US. dollars. 
ii. Fo[ interest paid or accrueg on. a loan or ad-

vance, a safe• haven rate is one that is between mo 
percent and 130 percent· of the Applicable Federal Rate 
(AFR)as detennirled under Internal R~venue Code 
Section .1274(dfin effect on. the date that the .1oari or 

.·. advance is made. Acljustments for inadequate interest 
· would· be made ~t 100 percent of the AFR and adjust- · 

ments. for.· excessiv~ . inter~st would be made at 130 

Supp. 8al9-96·· 
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percent of the AFR. In the. case of a sale-leaseback 
transaction,·the lower limit would be 110 percent of the 
AFR: In determining the rate of interest· actually 
charged on a written loan or advance, any original iss.ue 
discount included in income by the lender or any bond 
premium deducted by the lender is . to· be taken into 
account. 

·. 6. Where a service by one .. member of a.·· group to 
another member is rendered for less than art arm's length 
charge, the Division of Taxation may make apprnpriate 
allocations to reflect an. arm's length charge for that 
service. The arm's length charge is equal to the costs or 
deductions incurred by the memberperforming the ser~ 
vice,' except in cases where the servicejs an integral part 
of the business activity of eith~r membeL · 

7: If tangible property is made available by cine mem" 
ber of the group to another,. the latter sho1ifd. be charged 
the arm's.length rental charge. 

· 8. Where one member of a group ~fcontrolled enti• 
ties sells or otherwise disposes of tangible property to 
another at other than an. arm's fongth price,·a .proper 
allocation will be made between ·the seller and the buyer 
using the following methods. . .·· . 

. ' ·.,_" _·,, ( 

i. · Comparatjle uncontrolled price method: This 
method must be used if there ·are·. comparable uncon-
trolled sales (sales between outsiders· or a member and 
an outsider where the property sold and the circum-
stances involved are identical, · or nearly identical, to 
those in the controlled sale). To the. extent they are 
not identical, adjustments are made1 

ii. · ·· Resale price method: If there are not compara~ 
ble uncontrolled safos, the resale pricemethod must be 
used· if the· standards for its application are met. A. 
typical situation where this method is.required is where 
a manufacturer sells products to a related distributor 
which, without further processing, resells·. the products 
to µnrelated parties, 

iiL • Cost plus method: · If the standards for applica-
tion of the resale price method are not satisfied, eith~r 
that method or the cost plus method is used, depending 
on which is more feasible and will produce . a more 
accurate arm's length price. Normally, the cost plus 

· method is appropriate where a manufacturer sells prnd-
ucts to a related entity which performs substantial 
manufacforing, assembly, or other prncessfog of the 
prodllct or adds significant value by use of its intangible 
property. ( tra<iemark, for example) before resale. 
9. Under both the comparable uncontrolled price 

method and lne resale price method, market conditions 
faced by the affiliate are taken µito account. Thus, goo\fs 
may be sold, for a period, at . a price · which is ·below. the 
full cost of manufacture in order to establish or maintain 
a market. 

.: 'i 

. . . ' . 

DEPT. QE TREASURY-TAXATION 

i. · Assuming that the requirements of one of the 
three methods in (a )8 are ·met; it must be used.· unless 
the taxpayer can show that soine othe[ method is 
dearly more appropriate. Where none. of the three 
metb,oqs can reasonably be applied, some other apprq-
priate method can be used. 

~i. Where a taxpayer makes controlled s~es of many 
different prod:ucts or many sales of the same product 
and it is impractical to calculate an arm's length price 
for each product or sale, it is permissible to apply the 
ptoper method of pricing to product lines or other 
grnupings. Also, .· the I>ivision of Taxation may use 
statistical samplingtechniques to verify or determine 

. thearm's length priceof all sales to a related entity .. 
. ' . . 

10; . ,. The Division ~ill apply equitable• principles to·. 
pre".ent unjust situations from occurring. 

'1' ' - ' . : ,-·. 

(b) The applicatfon ofthis section js not limited to an·. 
:agreement\ µndetstandmg or arrangement existing between 
a taxpayer andany other corporntion or any person or firm 
fol'the purp()se of avoiding or evading tax under th~ Act., Jt 

'is also . applicable· where adjustments and redetenninations 
relate to transfer pricing and other transactions between 
related perseins or enthies where evasion or tax avoi<iance 
are not a cqnsideration. The Director may initiate adjust• 
ments under this section solely in the interests of determin-
ing a fair and reasonal:)le tax, and without respect to any 

· benefit arising out of inter-corporate relationships or the 
relationships of. any person holding a substantial portion of 
the stock ofa}axpayer. The Division shall not be limited to 
indices, tradb practices, cost sheets,. Internal Revenue Re-

. ports or any other factor in determining the appropriate 
transfer price for goods, services, intangibles or other dispo-
sitions made to relatelparties .. Where. the Director cleter-
mines that there is anadjtistment to net income under this 
section, he or she may also make a corresponding adjust~ 
ment to the allocation factor. 

I . 

(c) Where: a'hy t:µcpayer conducts its activity. or business· 
·under any agreement, arrangementor understanding in such 
manner as either directly or indirectly to ·benefit its mem- . 
bers or stockholders, or any ,person dr persons directly or 
indirectly interested in such · activity or business, by entering 
into any transaction at more or less than a fair pricewhich, 
but for· such agreement, arrangement or understanding, 
might have been paid or received therefor, the Director may 
adjust and. redetermine items on any affecte.d taxpayer 

. report or return as rµay benecessary properly to reflect the 
. taxpayer's adjusted entire net income apportionable to New 
Jersey. The following example is an illustration only and in 
n\J way shall\ qe interpreted as a standard ,for calculating 
wl:tges in .a particular case .. 

Supp. 8-19-96 7-42 
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Example: Corporation. D entered into an empl~yment 
agreement with its sole shareholder's s·pouse for the per(or-
mance of services as an accountmg clerk. The agreement 
called for the shareholder's spquse to monitor 10 accounts. 
For the ,service performed, the spouse is to receive an 
annual salary of, $100,000 along with a substantial benefit 
package. · The Director, upon audit; learns that the spouse 
works only five hours per week in completely performing the · 
duties. The Director, based upon the going wage for such 
services, determines that the total compensation package 
would not exceed $10,000 a year and adjusts the taxpayer's 
expeb.se tb determine properly the net income and the 
taxpayer's wage fraction of the allocation factor and to 
provide dividend treatment for the disallowed wage compen-
sation. <' 

( d) Where any taxpayer, -20 percent or more of whose 
capital stock is owned either directly or . indirectly by . or 
through the same interests as those of the taxpayer, con~ 
ducts any activity, transaction, or business with such interests 
which either directly or indirectly creates an artificial loss; 
net income, or allocation factor, the Director may a:djust 
and redetermine such items on any taxpayer report or 
return as may be necessary properly to reflect the taxpayer's 
adjusted entire net income apportionable to · New Jersey. 

Example 1: Corporation E, the great graridparent of the 
taxpayer, borrows $1 million from the tl:l.Xpayer. The agree-
ment calls for the principal and interest at the rate of two 
percentper annum to be paid at the end of one year. Upon 
audit, the Director determines that a market interest rate 
given the economic conditions at the time of the loan and 
the circumstances of the borrower is 13' percent per annum. 
Therefore, he adds the additional income to the taxpayer's 
net income as reported, and adjusts the expense, on the 
great grandparent's return, if it files in New: Jersey. 

Example 2: Corporation F is the parent company of over 
10 subsidiaries and provides . all administrative services fo'r 
the 10 subsidiaries, Corporation F receives dividend in~ 
come from its. subsidiaries, interest income from other in, 
vestments, and service fee income from· the subsidiaries for' 
the administrative services it performs on their behalf which 
are an integral part ofthe business activity of the parent. 
All costs incurred by the. parent are charged to the subsid-
iaries based solely upon· the total assets of each subsidiary. , 
Upon audit, the Director de.terinines that the service · fee 
includes no profit element and. that the allocation of the 
costs of the administrative services bears no relationship to 

· the services provided to each subsidiary. , Accordingly, the 
Director imputes an element of· profit, and assigns the 
charges to each subsidiary by a method reflecting the actual 
costs incurred in providing the services to .each subsidiary. 

( e) The following examples are merely illustrative and. are 
in no way intended to limit the scope of the Director's 
discretion to inquire into transfer pricing or the determina-
tion 6f a fair and reasonable tax: .· · ' 

18:7-5.10 

Example 1: K Corporation, the manufacturer of a pro-
prietary product, sells goods to its distributors and wholesale 

.. customers at a, 50 percent profit. It also sells goo~s to 
related foreign corporations at a 5 percent gross profit for 
marketing by them overseas. 

On· a separate entity basis, in an arm's length transaction 
these sales would yield a 50 percent, gross profit and the 
price which might have been paid or received for the goods 
includes an amount sufficient to reflect that 50 per~ent gross 

· profit. · 

The Director may include additional profits in entire net 
income sufficient to reflect the arm's length price which 
might have been paid or received .. 

Example 2: L Corporation is the parent corporation in a 
vertically integrated oil· company. Its marketing subsidiary . 
is a taxpayer. The marketing corporation reports a signifi0 

candy lower gross profit than other taxpayers selling the 
sa;me generic products in volume. · 

L 'Corporation ha_s set its transfer prices t_o its marketing 
subsidiary at a price $0:02 per gaikm higher than published· 
New York tanker port prices for its product because it 
deems, m good faith, that its brand name value and econo-
mies of scale are more properly attributable t~ the parent 
corporation. It also uses this transfer price to sell its 
product to all its independent retailers. 

/ . . 

The fair price which might have been paid for the product 
sold by_ the marketing subsidiary would not be based upon 
"New York tanker prices" plus the lesser of repre~entative 
contract carrier costs or the actualcosts incurred for deliv-
ery. The Director would recognize the $0.02 per. gallon. 
higher price since that is. the same price used for compara-
ble sales to all uncontrolled entities for the audit period. 

· (0 Whenever the Director deems it _necessary; iµ ord~r 
properly to reflect entire .net income of the taxpayer, he or 
she may determine the year or period in which an item of 
income, deduction, asset or liability shall be included, with-
out repard to the method of accounting used by the taxpay-
er. 

(g) The Director may require any person or corporation 
to submit whatever information under oath or affirmation, 
dr _ to permit whatever examination of its books; papers and 
documents, as may be necessary to enable him .or her to 
determine the existence; nature or extent of an ·agreement, 
understanding or arrangement to which this section relates, 
whether. or not the person or corporation is subject to the 
tax. imposed by the Act. 

i 
Amended by R.1992 d.231, effective June 1,1992. 
See: 24.N.J.R. 1522(a), 24 N.J.R. 2074(c); 

7-43 Supp. 6-17-96 



Statutory References 

See N.J.~.A. 54:10A-4(k)(3) as· to. right of Direct0F to determine the 
year in which an item of income or .a deduction shall be .included 

··.without regard to taxpayer's method of accounting, and 54:lOA-10 as to 
Director's right to redetermine. tax due whe11 taxpayer's business rec0 

ords appear.distorted; · 

Case Notes•. 

Rule that corporation's "net income" can be re\Juced by only 10 
percent of the interest_ on . indebtedness to a person· or entity which 
owns 10 percent or more .of the corporation's capiti1l .stock held 
applicable. to· corporate indebtedness.· owed. to a corporation's •parent; 
Division Director held with9ut authority to recompute corpbr11tion's · 
taxes to exdude such indebtedness fr()m income; JO percent rule held 
not violative of due process or equal protection; statutory amendments 
eliminating '.the .. · 10 • percent r,ufo co.uld · rtot be .applied ·. retroactively. 
GATX Terminals Corp. v. Taxation Div. Director, 5 N.J.Tax' 90 (T11x 
Ctl 982), affirmeq in part; remanded. inpart per· curiam 7 NJ.Tax (i59 
(App,DivJ.985), certification denied 102 NJ. 337, 508 A.2d 213.. · 

18:7.;.5.11 · (Reserved) 

New Rule, R.1978d.30, effective January 27, 1978. 
See: 10 No).R. 40(b), 10N.J.R, 128(b). . 
Repealed b¥ R.1994. d.186, effecti~e April 18, 1994. 

. · · See: 2(i N.J.R. 761(a), 26 N.J.R. 1696(b) • 
. Section. was "New jobs credit; salaries deduction;'. 

18:7-5.12 Net operating loss,deduction 

. AtaxpJyer may deduct a New Jersey net opernting1oss 
carryover as defined in N,J.A.C. 18:7~5.13 in c9mputing its 
entire net income. before exclusions and before the net 
operatingJpss .··deduction. 

· New Rule, RJ986 d.26, effective February 3, 1986. · 
See': 17 N,J.R. 2096~a), 18 N.J;R. 309(a). . . . 
)\mended•by R.1994 d.186, effective April 18, 1994. 
See: 26 NJ.R. 76l{a), 26 N.J.'fl,1696(b), 

DEPT. OF·. TREASURY...:...TAXATION 
. . 

·18:7""5;13 New Jersey net operating loss e~rryover ... · 
· (a) A New Jersey ljet operatiJJg loss as defined in 

N:Li'\.C.1 18:T-:SJS for any taxable year ending after June 30, 
1984 becom.es a net operating Joss5arryover; The net 
operating loss carryover is carried! to each ofthe succeeding 

J taxable years and is reduced in each such succeeding year by 
the amo1.mt. of e11ti.re net .income beforenet operating Joss 
deduction and before exclusions, andis further reduced to 
z~ro seven years. foHowingthe year of.the loss, taking into · · 
account ·the normal or extended. due date for filing . the . 
return for the·. seventh year succeeding the year of the loss. 

-The :net operating Joss carryover may not be carried 0ack to 
any year precedirigthe year of the loss. For. this purpose, . 

· t.axable year shall :lllean the accounting period covered by 
thtqaxpayer's return. In no event may a netoperating loss 
carryover be.· used for •a. net.· operating loss deduction ori · the 
eighth return succeeding the loss year. . . 

. . (b)cThe nef operatmgJ9ss may only be carried over by 
the actu~Lcorporation that sustained .the foss. . . The net 
operating loss may, however, be carrie.d ov~r by the corpclra-

. tion · that sustaine9the. loss arid which is the surviving 
corporation .ofa statutory merger.· The net op~rating loss 
maynot be carried over by a taxpayer that changes its state 
of incorporatiotr or is a part of a stafutory consolidation. 

· Section4(k) of.thfAct defines entirenet inco~e in termsof 
a specific corporateJranchise. . · · · ' . . • .. ··· 

.· .. (c). Corporations acquired under -Infernal ·Revenue Code 
Section338 do not lose thefr net operating loss carryover 

•becausethe corporate·fninchise•·remainsunchanged to the· 
extent it does not fall within the provisions of N.J.A.C. 
18:7""5.14;' . . \ 

Example 1: A domestic corporaticm dissolves pursuantto · 
.law~. ofthe State ofNewJersey and incorporates. in another. 
·.state.· This.newly formed corporation of another state ·is. a 
new legal ehtity for corporation business tax purposes arid 
the riet operating loss carryover of the domestic corporation 
is not available to the lleW entity. · . . .... · .. / 

Example2: Tlle exampJe below illustrntesthei net· operating . loss carryoyer . for the full term of seven 
years and demonstrates the application of net operatingloss djeductiohs in'.the proper sequence. . . . 
Amounts From Returns 
Return Year 
FiscafYear Ended 
Line 28 
NJ Adjustments 
ENLbeforc NOL..ded. or 
. •exclusions 

NOL Deduction 
ENI before exclusions 
Dividend ~xclusion & 
· IBFexclusion 

Entire Net lllccime 
NOL Carryovers Applie<;I 

1985 . 
.1986 
1987 
1988 
1989 . 
)990 

. 1991. 
.· .1992 

1993 .. • 
. 1994 

1995 

. 1984. 
31-Dec-84 . 

($100,000) 
5,000 

. (95,000) 
NA 

. 0 

·.2,000 · 
0 

0 
0 
0 

55,000 
13;000 

0 
7,00Q 

t985 · 1986 
· 31-Dec-85 · 31-Dec:-86 

(6,000) . .· (8,000) 
5,000 • 5,000 

(1,000) 
. . 0. 

0 

2,000 
. 0 

(3,000) · 
0 
0 

2,000 
0 

;1987 
31-Dec-87 
(10,000) 

5,000 

(5,000) 
0 
0 

2,000 
0 

0 
0 
0 
0 

5,000 
0 
0 

7-44 

1988 1989 1990 . 1991 1992 
31-De~-88 31-Dec-89 31,Dec'90 31,Dec;91 31-Dec-92 

50;000 8,000 (5,000) 2,000 10,000 
5,QOO 5,000 • ·. 5,000 .5,000 5,000 

_/ 

. 55,000 13,000 · 0 7,000 1s,ooo··. 
.. 55,000 13;000 0 7,000 .. 9,000 

0 0 .o 0 .. 6,000 

2,000' 2,000 
,0 4,000 

0 
0 0 
0 0 
0 0 0 
0 0 0 

! 0 0 .. 0 
0 0 :0 
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Amounts Froni- Returns 
Return Year 1984 1985 1986 1987., 1988 1989 1990 1992 
Fiscal\'ear Ended 31-Dec-84 31-Dec-85 31-Dec-8t 31-Dec-87 31-Dec-88 31,Dec-89 ·31-Dec-?I) 

, , ;/1991 
31-Dec-91 

0 
0 
0 

31-Dec-92' 
0 1996, 

1997 
1998 
1999 
Unused 20,000 ', 0 ,0 
Total 95,000 . 1,000 3,000 

(d) The following explain and/or -define the above table: 
Line 28 is the amount of the taxpayer's taxable income, 

. before net operating loss deduction and special deductions 
which the taxpayer is required to report to the.United States 
Treasury Department for the purpose of computing its 
Federal income tax'. NJ Adjustments are the statutory 
additions, and deductions to line 28 that are peculiar to the 

. New Jersey corporation business taxi . 

1. "ENI" mean.s entire net income as defined in the 
Act and in these rules. .r 

2. ''.NOL" means net operating loss. 

i. Exclusions · are the ex:clusions from eritfre · net 
income for dividends received and the eligible net 
income of an international banking facility. 

3. "IBF" means th~ eligible net income of an internas 
tional banking facility. · 

New Rule, Rl986 d.26, effective February 3, 1986. 
See:· 17 N.J.R. 2096(a), 18 N.J.R. 309(a). 

Administrative Correction to.,( c), removing Exarnples 1:B ancl 2:C 
from Code. '· · • . ' 
See:_23 N.J.R. 1024(a). . 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Law Review and Journal Commentaries 

Tax Law. Robert J. Alter, Jay A. Soled, 138 N.J.L.J. No. 1, S64 
(1994). 

. Taxes. _Steven P. Barin, 136 N.J.L.J. No. 8, 53 (1994). · 

Case Notes 

' Successor corporation; net operatiqg ,losses of merged corporation. 
Richard's Auto City, l11c, v. Director, Div. of Taxation, 270 N.J.Super. 
92, 636 A.2d 572 (A.D.1994), also publ~shed at 14 N.J.Tax 1436, certifi-
cation grarited 137 N.J. 167, 644 A2d 614, reversed 140 N.J. 523, 659 
A.2d 1360. . 

Regulation governing net operating loss carryovers was not autho, 
rized. Richard's Auto City, foe. v. Oirector, Div. of Taxation, .270 
N.J.Supef.92,, 636 A.2d Sn (A.D.1994), also published at 14 NJ.Tax 
436, certification granted 137 N.J. 167, 644 A.2d 614, reversecl l40N.J. 
523, 659 A.2d.1360. . 

. Surviving corporation could 'not carryover loss of a rnerged corpora-
tion. Richard's Auto. City, Inc .. v. Director, Div. of Taxation, 12 
N.J.Tax 619 (1992), reversed, 14 N,J. Tax 436, certification granted 137 · 
N.J. 167, 644 A.2d 614, reversed, reinstated 140 N.J. 523, 659 A.2d 
1360. . . . 

Change in 50% or more of'pwnership of corporation may remov~ 
corporation's right .to carryover net operating losses. Richard's Auto 
City, Inc. v. Director, Div. of Taxation, 12 NJ.Tax 619 (1992), reversed, 
14 N.J. Tax 436, certification granted 137 NJ; 167, 644 ,<\.2d 614, 
reversed, reinstated 140 N.J. 523, 659 A.2d 1360. · 

0 0 
0 

.0 0 0 0 
5,000 0 0 0 

0 
0 

0\ ( 
0, 
0 ·o 
0 

. ' ' . 

18:7-5.14 · Limitations fo the right of a net operating loss 
carryover 

( a} The riet operating loss. carryover automatically be-
comes zero when the cumulative effect of_aH its.capital stock 

.. redemptions and sales after June 30; 1984 is a 50 percentage 
point chan~e in the ownership of its voting stock and !he 
corporation changes from the business giving rise to the lqss. 
For this purpose. the ·exchange. of stock is a sale. Further, 
solely Jor this purpose and no other purpose in the Act, a 
business is defined , in terms of th,~ economic factor~of 

• production. . The sequence in change of ownership and 
change in the· business· and the taxability of an exchange .for 
Federal income tax purposes are irrelevant. The economic 
substance of the transaction is, howewr, paramount and 
may indicate forfeiture of a net operating loss carryover. 

(b) The I)irector may disallow the. carryover in those 
· insnu1ces where the facts support the premise that a corpo-
. ration was acquired for the primary purpose of the us,e of its 
net operating loss carryovers. In this context, to prevent the 
trafficking in loss corporations, the Director will consider 
the following {acts: · 

L Whether the physical location or other fixed· as~ets 
of the loss corporation_ were used in a new business; 

2. The extent ()f the termination of the existing work 
force of the loss corporation; . 

3. A prke paid for tl:le los~ .corporation in excess of · 
the.111arket value of the assets;· and ' · 

4. · Any other material deemed appropriate to the 
determination . 

(c) No single factor shall be deem.ed on its own to be 
dispositive of the issue. , · 

Example 1: B Corporation was wholly owned by a single 
stockholder. lt operated a n.ofably unsuccessful restaurant 
and built up significant net operating loss carryovers'. The 
stockholder transferred 49 percent of his sto,ck. to an inves-
tor who has access to a recognized and uniformly profit'able 
fastfood 'franchise. B Corporation releases substantially all 
of. its existing employees, , disposes · of its equipment and 
undertakes the fast food franchise business at a new loca-
tion. Notwithstanding that B Corporation's _sole stockhold-
er sold less than 50 percent of his stock and the corporation 
still sells food in a heated state, the net operating loss 
carryovers to B Corporation become zero. The disposition 
of land1 labor and capital u:qtil nothing remains except an. 
empty corporate shell whose, principal ~ttributes are the 
apparei:lt existence of an unused net operating loss carryover 
and some liquid capitalin quest of an entirely new business 
is. deemed to support the premise that· the corporation was 

·7.45 Supp. 6-17-96 
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acquired for the primary purpose of the use of its net 
... operating loss carryover. The economic. subsfanc:;e of the 

: , transactio11 would have been to transfer the loss carryovers 
' to .a new business which is precluded by the rule . 

. Example 2: · C Corporation was a manufacturer of buggy 
whips and button hooks. I>ue to a declining demand for its 
products• it has buHt up significant net· operating loss carry-
overs. C Corporation has only one stOckhQlder. who sells .so 

·. percent Qf his capitatstock to a woman who has invented a 
· cheap and well-styles perpetual motion machine for which 
there is a clamorous demand, C Corporation c:;hanges its 
name to D C:orporation, retools and hires additional em-
ployees. . It expands· its plants, · closes out its old product 

DEPT; OF TREASURY~TAXATION ' 

New Rule, R.1986 d.26, effective F~·bruaryJ, 1986. 
Set,: 17 N.J.R. 2096(a), 18 N.J.R. 309(a) . 

. SUBCHAPTER 6. (RESERVED} · 

SUBCHAPTER7. ALLOCATION 

18:7-7,.1 ~eneral instmctions regarding alloc~tion of net 
· iricome . lines and realizes huge prnfits in its rejuvenation, D Corpo-

ration's net operating loss carryoveri, from its bug~ whip 
days are unaffected by any of the abovC:l drcumsta11ces and (a) Ne, corpora{ion, foreign or domestic (other tha11 a . 
may be claimed as a netoperating)oss deduction. · .. The corpoiation entitled ancf electing to reporf a,s an investment · 
economic substance of the transaction is a mere/restructur- company; regulated investment company" or. real estate in-. 
ing ofi,ts manufacturing productline. It did not ch,ange its vest:m.¢nt trust) is entitled to ailocateany part ofits entire 
business.where it only reallocated .its economic factors of . · net income outside New Jersey unless during the period 
production. .. . ' ~overed by Jhe · return it maintained a regular place of 

Administrative Correction to (c), added Examples to section. · 
See: 23 N.J.R. 1024(a). · · ·. 

Case Notes 
Surviving corporation. could not carryover loss of a merged· c:oqiora~ · 

tion. Richard's Auto City, Inc. v. Director,. Div. of Taxation, •12 
NJ.Tax 619 (1992), rev1erslld, 14 N.J. Tax 436, certi(icatiop granted 137 
NL 167, 644 A.2d 614, reversed, reinstated 140 N.J.· 523, 659 A.2d 
1360. . . . . ' . 

Change in 50% or more, oLownersh,ip of corporntioh may remove 
corporation's right to carryover net operating losses. Ric.hard'.s Auto 
City, lnc:.v. Ditector,.Div. of Taxation, 12.N.J.Tax 619 (1992), reversed, 
lf N.J. Tax 436, certifo::atjon granted 137 N.J. 16?; 644 A.2d 614, 
reversed, reinstated 140 N;J. 523, 659 A2d 1360. · 

18:7..,.5.15 Net operatingloss 
(a) A net operating loss is the excess of allowable deduc-

·tjo11s over .gross income· used in ~omputing ~ntire net in-
come. ( 

' ·,·· ; ' .' 

(b) Neither a. net. operating loss deduction :nor anYexclu-
sions from entire net income are allowable deductions in 
computing a net operating loss. 

(c) There is no n~t operatihg loss for any year that a 
Corporatiori Business. Tax • Return (C~T-100) is not ·filed· or 
if filed does not report .entire· net inconie as " a negative 
amount; ' 

New Rule; R.1986 d.26, effective February 3, 198(i. 
See: 17.N.J.R. 2096(a), l8 N.J.R309(a), 

18:7~5.16 Effect of audit adjustments 
An audit adjustment to entire net income .shall serve to 

· revise the amount of any n:et operating l<>ss ,or the year of 
tlle change and the net operating loss carryover to which it 

· · relates. · · · · · 

business outside the State: >··\' , ' 
(b) In the absence of a regular place · of business, 100 

percent. of its' ~ntire net income must be allocated, to New, 
Jersey., ··· 

(c) The mere· ownership of assets "outside New Jersey 
do~s not constitute a basis for allocating less than 100 
percept of the t~ayer'snet inc;ome to New Jersey. 

( d) Where the· taxpayer does not maintain a regular place 
of.business outside New Jersey andits allocation factor is 
100 percent and tlie taxpayer in fact pays a tax based on or 
measured by income fo another state, s.ee N,J.AC. 18:7-8.3 
which provides fc:>r the eligibility and method in computing a 
reduction in the tax for sm;h taxpayer. · 

. . 

· Amended by R.1985 d.54, effecti~e February 19, .1985. 
See: 16 N.J.R. 2999(b), 17.N.J.~, 476(b): . . .. : 

«Corporation" substituted· for. 1'taxpayer" and added. "or real estate 
investment trust." · . · 
~ended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Statutory References 

See NJ,SA 54:lOA-6 as to how to determine allocation factor for 
taxpayer ipaintaining regular . place ·of· business outsii;le N~w Jersey. 

. Case Notes 

Failure ~o permit allocation tb New Jersey corporation which owned 
rental property in. Connecticut but had no regular employees working 
outside New Jersey held neither contrary to the scheme of the Business 
Tax Act, a burc\en on interstate c:ommerce nor double taxation. S.M.Z. 
Corp .. v. Director, Piv. of Taxation, 5 N.J.Tax 232 (Tax Ct.1982), 
reversed and remanded 193 N.J;Stiper. 305, 473 A.2d 982 (App.Div. 
1984). . . . 

Supp .. 6-17."96 7-46 .Next Page is 7a46.1 
;.J 



18:7 ... 11.17 . 

-. Regulations wete>valid.' Genera,! ~14g'. ,Pr<>Jucts C9m•-v, ~iate, Div. '•.. ~aµi~le 2: ;S, Gorpor.a'tiori is liquidating UQ.dei J.R.C. -
ofTaxation, 14 NJ.T,ax 232 (1994); ilff_irrned lSN.J.:I:~ 213. -, · . _ Se¢tioi;i}3f .. When disposing of its,real property during tlie ·.. .-

State's prohibition ~gainst fil;g of'~qsolid~tedlntoin~ tlix re~rns .· 12 mon(lfdi~tdbuJfon period, .. the c~rpor,atioD recaptures for · . -. 
) by related corporations does notimmµnize subsidiary corpoi:atioriJrom . - ,F~_ deral···· tax.·,.'.purpose.s. -$5~000 of I.R.C. Section 291 expenses 

state taxation of any gain realize_d result of,<leemed sale oflts assets, i -- -.. - · - - ·· · ·· · · · 
General 131dg. ,Pro44ctsCorp;iv.State, Div,)>f T~atio11; 14 N•!:tax ..... ·• wliitjl ·aJJ _S <::orporation ·doe~ not,in,clu~e as part of Federal, 
232 (1994) affimt_ed 15 N.J. T!i!< ;m. · - -. . - . . -'·• ,itaxitt,le in;come if it were ah S, C:orporatioftfor the 'three -

. . . ·.•· Taxpaye~- that se~aratedfrmn cohsolidated .grqup \V&(ri~t req~i;¢d to . preceding years 'before th~ Fed¢i'al LR,G. Section ~3? eiec- . 
me. two short,forni returns. - Drake. _.Bakeries; Inc. v. TliXiition, Pi~> tion: arid the J.R.C::. Sectioh 1363(b) el~ction. . ~incelh~· S · 

· .Director, 12 N.J.T!ll[ 17Z (1991). - . ·' . · .. · ... . . .. ·- .. 0:>rporation\if tre~ted ,as a ip 'b:>rpoiatipn: f~l'' State tax-• 
. The term ''books ~f th~ corporation'' includes tiiianci11{ stilteDJents ;; .. PUl])()ses; #1¢ LRC: Sectfon29l recar,hfre is part of taxable . 
prepared in ·accoi;dance With applicable regulations in :the serise enc9ms · •.·-.· .. ·mS·_. ·c. coh:.:_ .. ·.••e-m.,d·ue. -1.eb.•.~.A t.·••_•.~ -. rFe0• nr•me .. ,fco. ·BpeT .. r_t1tm00:. g.· .. ·····l·o·:•i.s._s_:.· .•. _an .. ·•.· .. -···.·· Q speci~ d~~b1ctiqps }>n · · ... ·passed by the term "financial· repottitjg?: ·-. definition 9f Ih.e ter!D ,DY rule:·. ,.,,_, _ 
not ne~ssary du!f to adequate legislative standard; Director:'s: equity· .. · · 
·method. of · accounting in·. valuation' of corp.oration's · investments . and·.. _ 
subsidiaries not -demonstrated to be unfair. . Cities Seryii:e eo: v.:\ 
Director; Div. of Taxation, 5 N.J.Tax 257 (T~;Q.1983). - · .•··. ·· 

. ·' . . - . ' . . . ·:. , _ _;,~ ' 

.•-- (c) Witb tespettto t~ years ~eginriing ~ter,Jtity7,:J993, '. ••·· ' 
. S corporfltion: status J:ilay be electe~f for New Jersey' pur~ -·· 

·. poses byJhe shatepolcl¢i-~ of a Federals oon,oratioli.' The > .. 
filll}g ·()tali_ electjQn form CBT-'2553 vvitll ilie Qivisioli t.o .oe' · .. , · 

. (a) E;l:cept as may be proviqed_otherwiseby this_Se6tion, 
an S corporation, that is, one which 'has ttJ.ade an election 

>wider Sec~ion 1361 et seq. ofthe Iri,ternal Revenu~:Cc>de cjf .· 
1954. as arii~nded and supplemented, in~st g>,mpletfl'. it{~ew · -
,Jersey Corporatlonl31isiries~ Tax Return on its.own Separate ... 
. bli$is ·. as .· though no electiop . had been. /made dmder'' the 
Federal Statute~ 

.. recognized as·-if;New··Jersey.-~con,oration··is required, .. A:•·••-· 
New Jersey S cqiporaiion' ·is :ehtitl.ect to pay its Jax at a > ·-

-- pr,ef,erentiat ·rate ~s,pr;ovided ill N.J,S.A; 54:10.'\---S(c)(2fand 
· •.· (3) )Uld- Jo report __ and pay :its ·.tax_ -.liability ()~. Fonn 

CBT.:.,:-1oos; ' 

J\riiend¢d bf ~.J979 <t,45, ~~~c~iye Eeb~ar,y 6i l979. : 
Se~:. 11 N.J,R.AO(d); U N;fR. 159(b) .... -. · .... : · .. :. ·.· , _ 
Amended t,y R.1986.dA64, effectiveNoveinberJ7, 1986. · 

(b) Except as may be provided otherwise by this sectiop, - ~~~/!t;d~·-1686(b), 18·f-U.R( 233~(a} .. - - : - - ... • 
in preparifig its Corporation Business T~ R~tJ:ini, ,the•tax-. > - Aitt~nded byR.1994'd,186; effective.)\.prif 18; 1994., · 

- payer cannot' ll!ISµriie tha(orqipary_ iiicome_ or -foss· (F~derl!J · .. • See:?6 ·r,u:~,)6l(a), 26-N;J'.R. 1696(b), ·. < ·-.· .. • ..• _ .. -. -· 
•· taxable income j: is eq11al to J? ederal taxa,ple incoine befqre .. ·- · 1• 

I '· net operating los~ clecluction 'arid specjal deductfoI,is for New . 
\ ,, Jersey Corporatio11 Bijsiiiess tiµ; purposes,wh~nthe t~af . ' -see N.J.$;A 54:iOA-',2 as fo requittlment for annual fiiirigufretutµ · .. · 

.-,,~-~ ....... , .· • , Statutory R~~nce11 ·.· . 

.. ,,,----,. 
\ 

-.. -

-. er has elect~d Federal s ccfrporation treat_Itlerit: : Certain . .· µrtder this Act despite :other ~nge.mertts for fijingC~ Fe<teral retum/_ 
am~un~ JlQl n~ssarily)jmj~edto I.RC. ·•section· i79 ex-·_ - ,·>/.· -. 

penses, and 1120-S 'divid,eµ.ds·· that qualify for !Qf\ dividend ·, 
exclusion are :hot irlcb;tded as•part of th~.S coq,oration's ·,· 
ordinary . ipcoIIle (loss) • •comput~tioii, bu( rather. are- passed . 
directly .. through. :to\the: shareholder on. •ibe FeclefafFoqn · 
K~l Schedule.· 'For:corppration. Business T~_'purpos~~· .. •-
these ainoun.ts are;iitclude~ in the ci>mputatfori. of eniireji¢t -_ 
income, as if the corporatfop were :a C ·corporatiQn ·and tjQ · 

.. · Federal -S ¢9tporation 'elec!io11;were made. • . -, .. . 

. :, . Ca11~-•Notes;: ·•· 
-.·· Foreign S corpot~ticm'~ distribution to New Jersey t~ayer wouid .. 
· treated asif.received front acciimulated earnings. , L~~riteV,; Di!ector, 
Div; .9f Taxation, ··-12, N.J.Tax 483. (1992), 'affirmed 14 -N.J.Tax 166/ 
certification denied 639 A.2d ~Ql, 135 N.J,, 1oi. . . .. ., -

· ·• Absent othet evicien~,- 4istributl~n from foreign• s corpo~ati~n- to ·· ·• 
~ew Jersey taxpayer woulcl be .fretted as frpm ,!i.cctlmulated earniligs: 

-·LaQrit¢.v; Director, I?iv: of.Taxation, 12N,J,TaxA~3(l9~);.affirmed . 
.If ·N:;fiax J.66,. certification d~nie•cj 639iA.2d '.IOl; 135 NJ .. 301 . 

Example 1: .s•~rpgra~ion;hasl985,taxable ~coJi?.eJor_ 
Federal tax purposes of $100,000. However; not ipcluded :in 
computation. of· :such · amount.· is · ·'a -$5,000 Federal 'I.R.C 
_Sectionl79:experise and $10~000ofS··cotpQration dividends· 
received from a differentcotpotation whi~h qul!#fy for die. 
Federal dividend exchision. . Barring · any other: diff~i'~nce . 

. between· Federal. t~abl¢ income._ and. New Jersey taxable 
income per-:Schedule A; Forni CB'f-J00, New Jersey trutable 
~come before . tfof operating los{ deduction (N0:4) . ~an,4 . 

· special dedµc.tions, is. cgD1puted as such: ' . / . ,- · 

. Pass-through losses and,giµns are to be ex!;l~cled \\lb~ri cal~l~ting net '·. -
. 'gaiiis anq losses: , · Walsh .v. -State; D~pt of the Treasury; -Div. of '. .· 

•· .. T1111atiQri, t<J N,1:,:raiC 447 (1989); affirme~ .and re~anded '240 N;J,Su~ 
· ' per; 42; 572 A.2d.22_2. · · · , - · · · · · 

· •· 18:7-:-1:l;l 7 ~opies or tax ~nirris oi otiier 1nrormatio1i 
.-)·~quired C 

. •-··. (aji'The'Dltectofri1~y t,y·ge~e;~rule qr.by special,notice 
. req.~it:~ any taxpayer to submit copies or pertinent extracts ·. ''of its 'Federal income. tax returns, -or of any other tax return 

ipade to any agency of tile Federal Ooven1ment, 'or of this 
.. o{any'other state,or of·anystatem~nt or registration made·· 
. · . pursqanf to aµy "state or :Federal law pertaining J9.~rities . $100,000 F~cieral Tk~ble -In~nie' · .. 

. (s,ooo) : ntc. Section U9 Eiper(s,( . . .. . . . .. . . _. .. . . 
. 10,000 Qualifying s Corporatiori,Dividends .· - _ •··_ .. ········ •- · .. ·•• 
$105,000 · Jer~ey Ta:xabl_e Income Before. NOI/-arid Spe~ .. · 

-or.securities excll.ange regulation; · . · . . . . 

.·• (b)The Duecfor may re_quire -~ft~ayers to.keep whit- .- -
evet:records: he may prescribe; and' he/Iii!ly require the · -Ciaf pequc;ticm~.: ·,. > · · -< · _ - . ·. · 

·/ _: ... · 
.. [· ... -,r 
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· 18:7-11.17 

production of books, papers, dbcuments and . other data; to 
provide or secure information pertinent to the determina. 
tion of the tax and its enforcement and c;ollectiori. 

. ·. ,, . ' .'' ' ' ' ' . 

(cfThe Director may, also by gen,eral>rule or special 
notice, require any taxpayer toinake and file information 
returns, under oath; of facts pertinent to.· the determination 
of the tax or liability fortax pursuant .to such regulations,· at·. 
whatever times and in whatevet form or .manner and to 

· whatever extent he may prescribe under law. · 1 
. "\ 

. . · Statutory References · .· ·· .. .• . · . 
· · See .. N:J.S.A 54:lOA-14 as to right of the Oirector to require 
taxpaye(to submit pertine11t e)ltracts for its Federalincorne tax rtiturn, 
other returns to government agencies, or other r~c.orcls. · 

lS:7-11.18. Reproductimlofforms . ·... . .. . 
(a} Subject to. conditio11s . and • requirements .· of thi~ sec. 

. tion,the Director will accept for filing purposes reproduc-
tions of the :New Jersey Corporation Business Tax Return 
Forms CBT-100, CBT-100-X, and CBT-::200T in Heu ofthe 
official forms prl.nted and furnished by the Director. Any-
one contemplating the· use of reprpduced forms is cautioned . 
to observe that the conditions herein stated may vary fro,m 
the Fed.era! regulations relating to ,reproduction of Federal 
tax forms. · · 

. . . (b) In orderto be acceptable for filing purposes, repro- . 
duction of Forms CBT-100, CBT..,J0O-X, and .CB'T-2001:' 

. mqstmeet the following conditions. and requirements: 
· 1.. . Reproductfons must be facsitniles of the complete· 

· · · official.· form, produced by· .. photo-offset, photo-engraving, 
photo-copying or other similar . reproduction · processes; 

2 Reproductions · must be on . paper·· of subst.antjally 
the same color, weight and texture and of a quality at 
least as good a:s that used in the officialform,; 

3. /Reproductions must be ofthe ~anie size as tha:t of·· 
the official form, both as to overall dimensions of the 

• paper and tl\e imagery produced; , · 
4. Format of pages shall adhere to following: 

i. It ·. is ,preferable.· thaf both sides of the paper· be 
. used in making reproductions. How~ver, reproduction 
·on one side wi)l beacceptable. 

· ii. All .reproductions must result in the same page 
arrangement as that of the official form at1dthe spacing 

. of the printed matter on each individual page and the 
fold mustbethe same as on the officialform. 

C O, ••••. • ' ., • 0 •' :, •: '. :• 

iii. Separate 'pag~s must be fastened together in 
numerical order. · · · 

. . 

. iv; Each separate. page must be clearly identified, by · 
listing at· the top of. the page.· .the. corporate. name· and 
New,Jersey serialnumber; . 

supp: s+97 · 

. DEPT. OF TREASURY-TAXATION 
-. ' .. ' ' - .. : ·. '. .- .,' ' 

The color and .quality of the reproduction •·of .the. 
printed mauer must be substantially the same . as. that . of 
the official form, and the filled~in information must be 
entirely }egible; ·· · 
. •.·6. <The .taxpayer's full andcorrect>~am~. a11d. address 
and. iqentifying serial number asit appears oifthe pre~ 
stenciled form furtlishecl by the Director must • be typed or· 
p~inted on the repre>duction; ·. . · 

'7 .. All filled-in. information ()fl Page l of the Return 
mtist b~ typed or printed; · ·· · · 

R Reproductions of :forms may be made after inser-
tion of the .tax computations and the other required 

in{o.rtnation; • ·• .. . . . . . . •···. . . . .·. .· . . . ·. .·. . ·.··.<.. . •· .. 
9. . All signatures on forms. to .be :filed must be original 

. signatures, affixed su,bseqqent.·to"the. reproductiqn ,pro-
cess;· 
· · W <J'he .··. Director .· does not undertake to .. approve or 
dis~pprove·the specific equipment.or.process in reproduc-

. ing · offidal .· f~rms, but . requires only that the·· reproduced 
form.s satisfy the st~tedconditions. It should be noted, 
however, thatphotostats doi1ot meet allthe above condi- · 
tions; . . 

1J. · .. ·.The Directordoes not undertake ·• to . approve or 
disapprove the specificwriting medium or style of writing 
to be .used~ but requires that the fiUed~in information on 
the reproduced form be of good .. quality.· black-on-white 
with h11nd·writing rif satisfactory legibility; · 

Amend~d by RJ979 d.45; effective F~bruary 6, 1979'. 
See: UN.J.R 40(d), 11 NJ.R 150(b). . .· · · .. · .•... · 
Amended by.R.1994 d.186; effective April 18, 1994. 
See: 26 N,JR 761(a), 2~ N.J.R.1696(b). 

. . .·. . . . · · •· . . Statutory References .· . • . . •. . .· · . . . 
See. N.J.SA 54:lOA-48 as to authority of Director to design tax 

return fpf$s and determine the information to be. required thereon. · 
• , ',C 

18:7-l~.19··through JS:7-11.21 · i(Reserved) · 

. . 
SU13CFIAPTER12.· SI-IORT.PERIOO RETURN . ' . . . : . 

. ·_1s:1~12l1. Short period returns; when ~quired .· .. · 
(a) Iii. general, every. corporation mu~t file a return for 

each fiscal or calendar accounting period · or part · th,ereof 
duriqg whi(:hifhas or. had •. a taxable. status in New Jersey. 
In c~rtain cases, tbe taxpayerwill be required to file a return · 
covering: an accountirlg period of less tha~ l2. months'. This 
· may nec~ssitate a11adjusti;nerit of entire net income. 

: : ·-;- ,, ', . . ::.'. :· . . 

(b) sdme of the circuinstarices which;requirethe filing. of 
shortpel'iod returns are: . · 



CORPORATION BUSINESS TAX ACT 

1. A newly organized cbrporation whose first account-
. ing period established for Federal incoine tax purposes is 
less than 12 months; 

2. A foreign corporation which acquires a taxable . 
status in New Jersey subsequent.to' the commencement of 
its Federal accounting period, and whose first New Jersey 
Corporation Business Tax return embraces a period less 
than the accounting period reported upon the · Federal 
income tax purposes; 

3. Corporations which dissolve, merge, consolidate, . 
withdraw, surrender or otherwise cease to have a. taxable 
status in New Jersey prior to the close of a full twelve 
months accounting period; · 

4. A corporation· which changes . its accounting period. 

(c) A corporation that has elected Federally to utilize the 
provisions of IRC 338(h)(10) shall be required to file ·for 
New Jersey purposes a one-day return under IRC 338 as if 
the (h)(lO) election had not been made Federally. 

Amended by R.1991 d.35, effective January 22, 1991. 
See: 22 N.J.R. 2125(a), 23 N.J.R. 221(a). 

Added (c). ·. • 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

Cross References 
As to the requirements which must be met in order to obtain a 

change in accounting period,. see Change of accounting period, N.J.A.C. 
18:7-11.5. 

( Statutory References 
See N.J.S.A. 54:l0A-4 as to definition of "fiscal year" and "privilege 

period";· lOA-17 as to fight of Director to independently determine 
entire net worth and entire.net income when the period covered by the 
taxpayer's report is other than that covered by his Federal income tax 
report or when it is a short period. 

Case Notes 
Taxpayer that separated from consolidated group was not required to 

file short-term returns. Oralee Bakeries, Inc. v. Taxation Div. Director; 
12 N.J.Tax 172 (1991) returns. 

18:7-12.2 Short period returns; proration procedures 
(a) Where a short period return is r~quired, th.e entire 

net income is permitted to be prorated as follows: 

1. For any short period return, the minimum tax for a 
New Jersey corporation and for a foreign corporation may 
not be prorated and at least the proper minimum tax 
amount must be paid. 

2. With r~spect to net income, a domestic corporation 
filing a short period return shall not be entitled to prorate 
its adjusted. net income. A .foreign corporation whose 
short period return undefthe Act covers a period other 
than the· accounting period reported ·upon for Federal 
income tax· purposes, may prorate its . adju~ted entire . net 
income by dividing its adjusted entire · net income by the 

18:7-12.3 

number of calendar months or parts thereof covered by 
the Federal Income Tax Return and multiplying the result 
by the number of calendar months or parts thereof cov- · 
.erect by the short period return. A part of a month.shall 
be deemed to be a month. 

3. With respect to net. income, a foreign corporatibn 
whose short period return under the Act covers the same 
period as the accounting period reported upon for Feder-
al income tax purposes shall not be entitled to prorate its 
adjusted entire net income~ 

. . . ' . . 

· '4. Where a taxpayer is entitled and elected to allocate 
less than the full amount of its entire net income to New 
·Jersey the allocation factors must reflect, both in the · 

\ numerator and denominator, only the period covered by , 
the short period return. For treatment of allocation on a · 
short period return, see, N.J.A.C. 18:7-12.3. · 

/ 

Amended by R1979 d.45, effective February 6/1979. 
See: 11 N.J.R. 40(d), 11 N.J.R. 150(b). 
Amended by R.1994 d.186, effective April18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 

. Statutory References 

See N.J.S.A. 54:lOA-2 as to requirement to file a return under Act 
for each year taxpayer holds franchise; 10-4 as to definition of 
allocation factor, .net worth, and net income; lOA-5 as to how taxpayer 
shall comptJte the amount of tax payable; lOA--6 as to how taxpayer 
maintaining place of business outside New Jersey shall compute his 
entire net income and entire net worth; . lOA-15 as to fiscal or calendar 
accounting periods required; and lOA-17 as to right of Director to 
independently determine entire net worth and entire net income of 
taxpayer making short period report, \ 

. 18:7-12.3 Short period returns; allocation 

(a) In the case of a taxpayer entitled and electing to 
allocate less than the full amount of its entire net income to 
New Jersey, the applicable allocation factors must reflect, 
both in the numerator and denominator, only the period 
covered by the short period return. · 

(b) In that case, the allocation factors shall be applied to 
entire net income only after such entire net income shall 
have been prorated as indicated in N.J.A.C. 18:.7-12.2. 

(c) A taxpayer filing a one-day return recognizing gain on 
a step up in the basis of its assets would use a business 
allocation factor which would be based upon the property 
fraction (reflecting the. location of the assets) and the re-
ceipts fraction (sourced to the location of the assets). 
There would be no payroll fraction for the short one-day 
period. 

Amended by R.1991 d.35, effective January 22, 1991,. 
See: 22 N.J:R. 2125(a), 23 N.J.R. 221(a): 

Added (c). 
Amended by R.1994 d.186, effective April 18, 1994. 
See: 26 N.J.R. 761(a), 26 N.J.R. 1696(b). 
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18:7-12.3 

. Statutory R,eferences 

See N.J.SA 54:l0A-,.6 as to· how taxpayer maintaining regular place 
of b1.1Siness outside New Jersey shall compute his entire· pet income, 

. entire net worth, and l0A-17 as to right.ofDirector to independendy 
determine entire net income, entire net worth of taxpayer making short 
period return, . · · .. · . · . 

'·, 

. 18:7-12.4 (Reserved) 

·suBCHAPTER 13. ASSESSMENT, PAYMENTS, 
REFUNDS, LIEN . 

18:7"'."13.l Assessment and reassessment· 

(a) i• On its· return, the taxpayer must compute the amount 
of tax payable under the law and.must rymit the ·amount of 
the indicated tax. · 

1. The Director shall cause the return to. be examinecl 
and shall make any audit or . investigation or rea:udit. he 
~ay deem necessary; 

2. · · If the Director determines that thereis a deficiency 
with respect topayment of any tax dueunder the Act, he 
shall assess or reassess· the·additional taxes, penalties and 

.·interest due the State, give.notice of such assessment or 
reassessment to the taxpayer, andrnake. demand upon .it 

.·. for p1:1.yment; 

3. There shall be added to the amount of any defi-
ciency, assessment or reassessment, · interest at the rate of 
one ahd one-half percent per month or fraction thereof to 
be cal.culated from the date the tax was originally due and 

· payable until December 8, · 1987. On and· after December 
9, 1987, interestshall be cal~ulated at the annual rate of 
five percentage points above the prime rate, .compounded 

... daily until. the date of actual payment. On and· after July 
1, 1993, interest shall be .calculated at the rate of three 
percentage. points above . the prime rate 1:1.ssessed for each 
month or . fraction thereof, compounded annua:lly at the 
end of each year from the date such tax was originally due 
to the. date of actual :payme:pt, · 

4. If the failure to pay . tax when due is explained to . 
the. satisfaction of the Director, the Director may abate · 
the payment of any interest charge in excess of the annual 
rate of three percenta,ge points above the prime rate. 

(ti) Fottax liabilitiesaccruing prior to July 1,1993, the 
Director may assess an additional tax at any time within five 
years from the date, of the filing of the return or. amended 
return, Any unexpired fifth year ofthe. five year period of 
limitations remaining in effect on July 1, 1993. shall continue 
to be in full force and effect. For tax liabilities acciving on 
and afterJuly 1, 1993, the Director may assess an additional 
tax at any time within four years from the date of the filirtg 
cifJhe return or amended return. · 

DEPT. OF TREASURY~TAXATION · 

. 1. In the case of. a false or fraudulent fetum with 
ititent to evade the tax, the Director may assess the tax at 
a~y time.·· · · 

2. Where no ·return has been· filed as provided by· 1aw, . 
tije Director may make an estimate of the tax and · ~ssess 
the same at any time . 

• J. For tax liabilities accruing prior to July 1, 1993, 
where a return is filed before or after the due date 
prescribed in the statute, .the Director may assess an 
additional tax, recompute· and reassess. the tax· at. any time 
within five years from the clue date of the return, or from 
the . date of filing of the return. or amended return, 
whichever is l.ater. For tax liabilities accruing on and. 
~er July 1, 1993, the period to assess a.dditional tax is 
four years. ' 

>(c) Where, before the expiration of the period prescribed 
by law forthe assessment of any additional tax, a taxpayer 
has consented in writing that such period may be extended, 
the amount of any additional tax due may be . determined at 

··anytime within the extendedperiod, The period so extends 
ed ·may· . be further extended by subseque11t consents in 
\Vriting made before the expiration· of the extended . period. 

' . . 

(d) Uthe atnount ofthe taxable income for any year of 
any taxpayer as returned to the United States Treasury · 
Department is changed or corrected by the Commissioner of 
Internal Revenue or other officer of the. United States or 

" other competent authority, or if a rem~gotiation of a con-
tract or subcontract with the United States results in a -· ' . . ' 

chang¢ in the taxable income, or if a recovery of a .war loss 
result~ in a coniptitation or recomputation of any tax im-
posed by the United States, the taxpayer shall file a 'report 
of the change or correction or an amended return within 90 
days a~er the final determination of any change, correction, 
renegqtiation, computation,. or recomputation. 

(e) Forreports or returns filed prior to July l, 1993, and, 
within ,five years from the date of filing .the report of change 
or correction or an amended return, the Director niay 
reexa~ine the return, i:ecompute and reassess the tax, but 
without changing the. allocation of entire net income within · 
and without NewJersey as previously computed, and shall 
so notifythe t~ayer. For.tax liabilities accruing on and 
after July 1, 1993, · the. period of llinitation to make a 
deficiency assessment. runs. for ~n · additional four year peti-

. od. froiµ the date of filing the report of change or correction 
or · an amended return. . The additional . period of limitation 
will only be applicable to the increase or decrease in. tax 
attribut,able to the adjustments in the changed . or. corrected 
income: 

Amended by R1979cl.45, effective February 6, 1979. 
See.: il N,J.R. 40(d), 11 N.J;R. 150(b) .. 
Amende~ by R.1988 d.407, effective September 6, 1988. 
See: 19 N.J.R. 2255(b),.20 N.J.R. 23}0(c). 

Added text in (a)3 "December R, 1987. On ... "; changed percent- · 
age points in {a)4 from "three. quarters of one !)ercent per !J10nth" to 

. "three p~re;entage points .above the prime rate, compounded daily." 

Supp. 1~5-98 7-68 
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Amended l.)y R.1989 d.196, effe~tke April 17, 1989: 
See: 21 N.J.R. 14(a), 21 N.J.R. 1019(b). 

At (a) annual percentage rate changed from_ five to three percent~ge 
pcints. above prim~; at (b) language add-:d m parentheses. regardmg 

· exception on or after December 9, 1987. 1 . . . , . 

Amended by R.1994 d.186, effective April 18, 1994; 
See: 26 N.J.R. 761(a), 26 N:J.R. 1696(b). 

Statutpry References .. . , . 
See N.J.S.A. 54:i0A-'-13 as to requirements arid .time iimitsfor filing · 

amended tax returns under this · Act; .should·· a change, correction, . or 
recomputation of Federally taxable i.ncome occur, ~nd 49-:-6_ as to 
possible deficiency a.ssessments and attendant penalties and mterest 
after final tax report is filed. · · · 

18:7.:..13.8 Claims for refund; when allowed 
(a) For claims acc~ing priofto July 1, 1993, the two year 

18:7-13.8 
- : ' 

IRA-100 or CBT,..'..100-X is filed in a timely fashion under' 
,N.J,AC. 18:7.:..11.S(a), the refuQ.d claim wilLnot be consid-
ered. ' · ··· 

(e) A~ it relates tnclaims accruing prior to July 1, 1993, 
where.a taxpayer files an .amended 

1
retmn'with the Internal 

Revenue Servic~ (Form: l120X) and files1 an amended return . 
with the State of New Jersey within 90 . days puI"suant. to 
N.JA.C. 18:7-li.8(b), to be considered a timelyrefimd 
claim su~h claim must be filed with the Division of Taxation 
within two years cif the later of filing or payment 1of. the 
original return self-assessment ((::BT-100) .. For claims ac~ 
cruing on and after July 1, 1993, the claim for refund mus~ 

· be filed within four years. · · · .·· 1 · 

statute of limitations period for filing a claim for refund (f) where the Director makes an assessment and taxpay0 

commences to run from the later of the payment of tax for er pr9perly protests the assessment pursuant to N;J.AC. 
the taxable year or (froni the filing of the finaL return for the 18:7-13.2, taxpayer may ~stabl~sh that it made an erroneous 
taxable year. For claims accruing on and after July l; 1993, oveI"payment based. upon .·. a different issue•· for•· a. period 
the statute of limitations period for filing a claim for refund covered by the assessment. The Director ilppn audit arid 
is four years. ,All claims barred by the two year statut.e pf ' · v_erification will credit the errnneous overpayment .of tax tp 
limitations on July i, 1993 shall continue to be barred: The . •the.account . of th~ t~ayer to offset )he amount .of the 
· due date· of the return. is deemed the payment date if filing ' deficiency assessment pursuant to N/.S.A 54:49--16. After 
and payment are made priofto the due date. Adaim for a final determination has beeh .issued; taxpl!,yef h~s 90 days 
refund is considered filed on the date iris received by the in which to appeal to the TaxCourt if it is dissatisfied with 
Division of Taxation (contrast N.J;A.C.J8:7-1L7(b)). ·the.determination. The offset procedure is not considered 

.(b) F.or claims &ccming prior to July 1, 1993, the two year a fefund action pursuanUo N,J.S.A. 54:49~14. 

period for filing a claim: for refund relat_ing to an amended · (g) Where the Director assesses ·additional tax by way of 
rreturn ("additional . self-assessment") commences on the a deficiency assessment or finaL determination a.nd the 
later. of payment of the. adcli,tional self-as~essment or•··the.. . 
filing .of an amended return reflecti.·ng- the ....•. addition.al self~ taxpayer pays the deficiency, tµe:taxpayer maynot c9nvert 

· an assessment proceeding into a. refund action by · filing a assessment.. .. For claims acc~uing on and after July l, 1993, refund claim. · · · 
the refund claim period is four years. · 

( c) For purposes of the application of this rule only: 
1. A Tentative Return .and Application for Extension 

of Time to File New Jersey Corporation Business Tax 
Return (CBT-'-200T}and ari installment voucher.are not 
returns; 

2. A Corporation Business Tax Return.( CBT-J00) is a 
1 return; arid 

3. A Report bf Clianges m .. Corporate T~able Net 
Income by the U,S: lnterp.al Revenue Service (IRA-100) 
(or a CBT-100~:X:)is an amended return. · 

' ' . 

(d) As it relates to claims accruing prior to JulyJ, 1993, 

, .(h) If ·a. taxpayer believes th~t it ,is e.ntjtled to relief 
pursuanUo N.J.S.A. 54:lOA-8, and it believes that a remedy 
based ripori the rationale explicitly addresseti by N.J.AC. 
18:7-8.3(b) i~ not adequate, such relief request·is deemed a 

\ ' ' ':. ·.. . ' refund claim: The taxpayer. is required to file its return and 
pay its tax in accordance with the statute, plainly noting on 
the filed re.turn its daim for "Section 8 relief' and supplying 
supporting mateI"ials in accordance with,N.J.AC; 18:7~10.L 
In addition; a copy of form CBT-lOQ-::X, Claim for Refund, 
must accompany( the teturn as filed. This application con" 
stitutes a refund claim and is subject in any event to the\ 

. s&me period of limitations ·as. any· other da4TI for refund., 

where a taxpayer files a Report of Changes in CoI"pdrate · (i) Unless these rules provide otherwise, the claim for 
Taxable Net Income by the U,S: Internal Revenue Service refund requl.red to be filed with the direct9r is made on 
pursuant to N.J.A.C. 18:741.8(a) that results in a diminu~ , Form CBT-100-X and is addressed tm 
tion of entire ,net income for any year, the two year limita, , 
tion period for filing a claim for refund based on that Audit Adjustment Branch 
diminution for the return year at issue begins on: the date 50 Barrack Street, CN 019 
that the titnely filed- Form lRA,clOO is filed with the Divi~ Trenton, NJ 08646-0Q19 
sion. For claims accruing on and after July i, 1993, the ' · 
limitation period is four years. fronithe date. that the tim¢1y, The followifug 'ex~mples apply to cla;ims accruing on and.· 
filed Form IRA:...:rno is fileq with t.he Division. Unless. the . after July li 1993: . . ·• 

7-71 . Supp. 12-18-95 
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Example 1: Taxpayer is delinquent in. filmg ·its .final 
, return, , l,lowever, the. installment payments of estimated tax 
were sufficient to pay the tax appearing oil the return, · If 
taxpayer subsequently learns that the amount shown on the 

·. delinquent final retum as filed . was in excess of its true 
liability, a c_laim for. refund. 9f such overpayment is. consid-
ered timely. ff\ filed within four. years. of the filing. of the 
delinquent CBT-100.. A penalty for late filing of the 
.CBT-'-100 may be imposed under N:J .. S.A. 54:49-4. 

Example 2: Oneyeat after filingadBJ-100 and paying 
the tax liability shown thereon, a taxpayer discovers an error 
in its payrolf figures and t_hereupon files a Forni U20X with 
the· .. Internal . Revenue Se~ice reflecting a larger ·. expense 

"cleduction, Within 90 days of filing the Form 1120:X, 
taxpayer fil.es a Form CBT-lO0~X daiming a refu11dfor an 
overpayment of tax. Upon !ludit and verification the ·refund 
wm be ... granted. . Any taxpay~r ··• filing ah 'am.ended · return 
\Vith the Internal Revenue Service must file arr amended 
return 'YithNew Jersey within 90 da)'s. N.J.SA.54:10A~13. 
If the CBT-100-=x claiming a refund had not been filed 
within .90 days ,of filing the Form 1120X · (see N.J.S.A..• 
54:lOA-:13), the refund ,would not be granted regardless of 
whether the da@ WilS. received prior to the· expiration of the · 
applicaqle refund statute of limitation. period. 

Example 3: Taxpayer receives a deficiency assessment 
:With which it disag;rees. It does not cqntest the assessment 
with the pivision or inTax Coµrt within 90 days. It pays•. 
the assessment and subsequently discovers that the. identic_al 

. issue upon whicll the . assessment was based . was · decided in 
· · favor of another taxpayer and advers~ly to the· State. Jt files 

a claim for. refund within · four years of having· made. its ' 
payment of the assessment. Since it did riot contest ,its 
assessment in a timely fashion in accordance with N.J.s:A. 
54:lOA-19.2, theclaim must be rejected. , The asse~sment 
proceeding)s not converted to a refund action 1by filing a 
refund claim. ' . . . ' . . •. 

. . 

Example 4: · Taxpayer. <lid not contest an estimated tax 
assess~ent.(N:JS.A. 54:49-5). , More than four year~ after 
having paid it, the taxpayer concludes that it w·as. erroneous. 
Subsequently,,taxpayer files a Report of Change; in Corp~-
rate Taxable Net Iricome ,by the US, Internal Revenue. 
Servi.Ce (IRA-100) or CBT-100-X relating to the same tax 
year arid upon which iiddition!il tax is due, ,Taxpayer'may 
no longer claim• a refund of any portion of the tax paid on · 
the estimated tax Itssessment, nor have such funds applied to 
the_ self-assesslllent arising out of change~ by the lnternal · 
Revenue S.ervice. to its iricoinefdnha,t yeai:. · . 

' . . .· . . . 

Repeal and New Rule, RJ.989 d.508, effective October 2,J989. 
See: 21 N,J.R.1503(b), 21N.J.R. 3177(a). .. .. ·••· · .. 
Amended by R.1993 d.660, effective December 20, 1993, 
See: 25 N.J.R. 1842(a}, 25 N.J.R. 5943(a). . . ·· 
Amended by R,1994 d.186, effective April 18, 1994, 
See: 26 N.J.R. 761(a); 26 N.J.R. i696(b).. .· •.· ·' 1 

Amended by R.1995 p.499; effectiveSept~rnber 5, 199$: 
See: 27N.J.R. 645(a), 'P N.J.R. 3379(b). , .. 

DEP"f. OF T,REASURY TAXATION 

· Statutory References 

See N'.J .S.A . . 54:49,14 as to claims far refunds. 

.. 
Case Notes 

Corporation business tax ~efund period begari to run from time of 
pay~ent oftax upon filing of return and not time of payment of penalty 
and mtetest assessed by Division of Taxation; refund claim was time 
barred. : Don Dan Const. Co. v. Director; Div. of Taxation, 14 NJ.Tax 
5p9 (1995): . .. I 
. . . 

. Limitations period for seeking refund of ¢6rponite taxes was not 
extended· by furnishing {RS· with extended .return.. H.B. Acquisitions, 
Inc. v. Director, Div. of Taxation; 12 N.J.Tax 60 (1991). · 

' . 
Secon;d I corporate business tax return triggered· limitations period for 

• · seeking refund of corporate taxes paid. H,B. Acquisitions, Inc. v. 
Director; Div. of Taxation; 12 ~.J.Tax 60 (1991). ·· · 

... Equita?l~ co?siderat~onsdid not ~ntitle corporate taxpayef:to exten• 
· s1on of :l11mtat1ons period for seeking refund .of corporate taxes. 26 
u.s.C,.J\. § 338; N.J.S.A. H.B. Acquisitions,Inc. v. Director, Div. of 
T~atioi;i., l2 N.J,Tax 60 (1991). ·' · ·. .• · 

18:7 ... 13.9 Payment .of refunds; rejection of claims; 
. interest on f:)Verpayments 

(a) Jf upon examination of a. daim for wfund, it shall be • 
deterIIfined bythe.Director that there has-beer an overpay-. 
ment of tax, the amount of the qverpayment and ;the interest 
on the overpayment if ~ny, shall be credited against any 

· liability of the.taxpayer under' any state tax law. · 
,!. ' ' ' . . _) '. ' ,·•. :· . . '"-<' : ' . _-- --~.1_;/ 

(b) If there is no liability the taxpayer shall'cbe entitied to\ 
a .. refund of the. tax so overpaid and the· interest on tlle · ~-
overp~yme11f ifa.riy. 

,,(c) If the Directorshall reject.the cl~im'for refund in 
whole :or (ill' .part, he shall make· an order accordingly and 

· serve a. notice upon the taxpayer. · · 
: i ·/" '.:· • ·' :, 

. · (d) iFor tax paid with respect to reports or returns due on 
dr after January 1, 1994, interest will be paid on overpay- / 
ments; not refunded within six months after the last date 
prescribed; or permitted ~y extensi~n of time, for filing the 
retrirrii or within six mon~hs after the return is filed, whichev-
er is 14ter. 'f!le interest will be, paid at arate determined by . 
the Dftector fobe equal to the prlllle rate, determined for · 

{e.achmonth or fraction.thereof, com.pou,nded annually_at.the 
1 end of each year, from the date. the interest begins to accrue 
· to thl;li date of the refund. The ititerest \Vill begin to accrue 
.· on th¢ la.ter of the date ofth~ filingby thetaxpayer of the 

refunq claim · or requestl;ld adjustment, the date of the . 
paym~nt of the fax, or tqe due date of the report or retur11.. . . 
N9 in~erest will be paid on an overpayment of less than 
$1.00. Interest will not.be patd on anoverpaymenr if the 
taxpayer, reguests that the overpayment be applied to future 
tax liapilities. 

Aineq~ed by R.1994 d;l86, effectiveApril 18, 1994. · \ 
See: .2'? N,J.R}61(a), 26 N.J.R 1696(b), · . 

Supp .. · 1+~ 18-95. 7-72 


