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NOTICE OF APPEAL AND GROUNDS.
Filed March 26, 1931.

Essex County Circuit Court

GmBerL BrormERS, INc., a cor- _
poration, Action
Plaintiff,{ @t Low.
vs. Notice . of
Appeal and
Mary A. BarreTT, s
Defendant.

To Stetson & Mapletoft, Hsqgs., attorneys of
defendant, or to whom it may concern:

SIRS :

Prrase Taxe Notice that the plaintiff in the
above entitled cause appeals to the Court of
Errors and Appeals from the whole of the
judgment entered in this cause, on the following
grounds, to wit:

1. Because the trial court erred in directing
a verdict in favor of the defendant.

2. Because the trial court erred in determin-
ing that there was no testimony to make defend-
ant personally responsible.

3. Because the trial court erred in determin-
ing as a matter of law that the goods purchased
were necessaries.

4. Because the trial court erred in determin-
ing that the husband of the defendant was liable
to the exclusion of the responsibility of the
defendant herself,
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Notice of Appeal and Grounds.

5. Because the trial court erred in determin-
ing contrary to Exhibit P. 2 that there was no
evidence that the defendant intended to charge
her own personal estate.

6. Because the direction of a verdict by the
trial court in favor of the defendant was con-
trary to the evidence.

7. Because the direction of a verdiet by the
trial court in favor of the defendant was con-
trary to law.

Respectfully yours,

SMITH & SLINGERLAND,
Attorneys of Plaintiff.

Service of a copy of the within Notice is hereby
acknowledged this 20th day of March, A. D.
93l

STETSON & MAPLETOFT,
Attorneys for Defendant.



SUMMONS.

The State of New Jersey to Mary
A. Barrett.

(sEAL) You Are SuMMONED, to answer the
annexed complaint of Gimbel Broth-
ers, Inc., in an action at law in the

Essex County Circuit Court. And take notice
that unless you -file your answer to said com-
plaint with the Clerk of the said Circuit Court,
at Newark, N. J., within Twenty Days after the
service upon you of this writ, and the annexed
complaint, the plaintiff may proceed in the suit,
and judgment may be entered against you.
(And see Notice endorsed hereon.)

Wirness, WiLniam A. Smite, Esq., Judge of
- the Circuit Court at Newark, this eighth day of
October, Nineteen Hundred and Thirty.

JOHN H. SCOTT,
Clerk.

SmitH & SLINGERLAND,
Attorneys.
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COMPLAINT,
ESSEX COUNTY CIRCUIT COURT.

CouNTy.

GimBEL BrormERS, INC., a cor-\

poration,

Plamtzﬁ", ‘ Action

-at Law.
vS.

-Complaint.

Mary A. BagrrerT,
Defendant. }

Plaintiff Gimbel Brothers, Inc., a corporation
of the State of New York, authorized to do
business in the State of New Jersey, having its
registered office at 763 Broad street, in the City
of Newark, in the County of Hssex and State
of New Jersey says that:

FIRST COUNT.

1. It sues for the balance due on a certain
book account, a copy of which is annexed hereto
and made a part hereof.

Plaintiff demands judgment in the sum of Five
Hundred Thirty-seven Dollars and Seventy-six
Cents ($537.76) together with interest from July
18, 1930 and costs of this suit.

SECOND COUNT.

1. On or about June 20, 1928 and at various
times between that date and or about July 18,
1930 the defendant purchased from the plaintiff
and the plaintiff sold and delivered to the de-
fendant, certain goods and merchandise set forth



Complaint.

in the statement annexed hereto and made a part
hereof and said defendant agreed to pay there-
for the reasonable value thereof.

2. The reasonable value of said goods and
merchandise is the sum set forth against the
respective items, less the credits therein stated,
leaving a total of Five Hundred Thirty-seven
Dollars and Seventy-six Cents ($537.76) as the
reasonable value of said goods and merchandise,
and although requested so to do, the defendant
has neglected and refused to pay said sum which
is still justly due and owing to the plaintiff.

Plaintiff demands judgment against the de-
fendant in the sum of Five Hundred Thirty-seven
Dollars and Seventy-six Cents ($537.76) together
with lawful interest thereon and costs of this
suit. :

SMITH & SLINGERLAND,
Attorneys of Plaintiff.
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Complaint.

10

Dept.
No. Date
1929 June
161 20

48

fary

W DO W DO DO e b DO DO GO b ke b O b b DO RO DO e e e O e e e

GIMBEL BROTHERS

33rd Street and Broadway

New York City

Telephone Pennsylvania 5100

Mgs. STePHEN F. BARRETT
377 Tillow Rd
S. Orange, N. J.

Items Charges Credits Column

Italian Dishes ...... 1.20
Animalie S e .85
S R .85

S e WOt e M .65

S R T .40
ToWels) ot it heans 3.70
TS i s bl iy 2.95
Pr. HOSe.. e 1.00
PrioHose R s 1.50
133 e o 15
Taeg il imeeil il Ll 1.00
AR i st iny 1.70
PriiGlovesis s sa 5.90
Pr. Glovesi. ... 1.95
Haty Ry 975
COVETS: sl s e 1595
Beach Coat......... 5.95
IBathine s Suit i e 1295
1 5 ) s e A 2.95

Pr. Bathing Shoes .. 2.85



Complaint.
Mgzs. S. F. BArreTT Sheet No. 2
Pay Only
Last Amt.
Dept. in This
No. Date Items Charges Credits Column
1929  June Brought Forward ...... 84.76
IR ONYX BRI S v 9.75
IRRIN e Sl 1.95 10
gl 2 12, CIOVEEhooobsans0 5.90
140 (0 2 2 oY ol oG R 7.90
40 21V ARSIl I, 4.95
41, EVdaE STl oS 6.53
136 CRUniforms eI ER 17.70
4ADTONS = oahes vovas 3.80
ATADTONSHE T R 1.96 145.20
194 21 IS EbEAImondstii . 1.39
1 Lb. Gum Drops..... .50
INE XSG TS e, .59
1 Box Fruits & Nuts.. .58
2 Boxes Toftee........ 70,
16 TAET KLy e T s 8.75 20
G ATty o B 3.00
SEEIdlets. o 1.00
o 0 2L HA e SR R e 2.00
154 1P b Saan oo 50 b0 a0 1.00
154 S SO0 S .59
2 Soap Plates......... 1.30
T4 it S e 4.20
1L Wien? 10N, 666 a0 00 mo 1.00
AR OV St ot 1t ST 1.00
2 Cream and Sugar... 2.00
18 Ft. Ice Glasses ..... 4.50
128 Reflectonsit vt mny 1.50
1 Sandwich Plate..... 1.00 30
16 1 2 H e gl e s 2.28
2 I PIn S S e e S s 1295
18 C O b e 1595,
dRGCompact N 1.50
2 1 Real Stone Ring.... 1.95
I Bracelet s e 3.95
IS Necklace rminsuee: 1.95
194 ISVIon ke i e S e .89
1L S TGRS i R e .89
@At e e e s 59
IR abhi iRt .49
1Eoffiee " i b v .35

40
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Complaint.

10 TAB OOk GENE s an b bkl 59

BRI sXoYe) e e P 1.39

138 2 B rasst 4.00

BTSSR, o 2.00

28 Brassiiei sl 2.00

A BTASS . el oot 1.00
22 1 Doz. Buttons........ 69 212.21
Mgs. S. F. BARreTT Sheet No. 3
Pay Only
Last Amt.
Dept. in This
No. Date Items Charges Credits Column
1929 June Brought Forward .. .... 212.21

67 SEPr W 08 eln i e St 3.84

142 2 PL S OXTOrds I e 17.00

ISPraSandalsiss e 8.50

1P Mules Relesstets 3.50

IR Pr S SlipperSiitne s 3.50
2 Bottles Polish....... 50 249.05

1 Doz. Hair Nets..... 1.45

THBoX PInsl e s - .45

IR CUShion S .25

IERapersPing S ne s .10

GBI o) LEPin SEet i ee .20

4 Pr. Bloomers ....... 11.80

2P Padamas B 7.90

2RPrYPajamas s 5.95

1 Crochet Set ........ 2.95

4 Camp Stools ....... 3.00

18 South  Paints .. .. .. 5.90

18 Doz Buttonss . .oy .25

ST desiaill e Rine 5%

IESlide Fantronnniies .49

GRRIN g St s R 50

IBuCckle e it e 95

0PIt T e s 3.25

1 Crystal Beads ...... 5395!

1eNecklace s r i s 4.95

18 Necklacel vyt St 1895

2 Boxes Polish ....... 50

LR obelFant St 10.95

ISPrEPajanmia s RS s 1795

ISR SEajamag i ssess .94

1 Sweat Shirt ........ 1.00

3R Pajamast et 3.54

I Erunlesd e it



Complaint.
2iMesta P b S 92
2 BTunk it e 92
1P oSe fan i S 1.00
25 Beltgiit et i s 1.00
2Erunks i U 1.50
YRS TR e AR 1.95
8 2 Umbrellag ......... 5.90
1SWmhrellaj e asueies 4.95
134 DiSet sl ER e 1.95 10
8 20 mbrellasis e i o 5.90
IS Umrhrella SIS esae T 4.95
6 3NBeltg i 2.85
16 IOEET A kf gy s e 2.28
OUETA R LS e O 1.50
ANH Al S ST 1.00 366.31
Mgs. S. F. BARRETT Sheet No. 4
Pay Only
Last Amt.
Dept. in This
" No. Date Items Charges Credits Column 20
1929 June Brought Forward ..... 366.31
T2 Hd ks e e 1.18
140 3t Pr.Hoese o saitn i 3.75
AP SET 0Ser LS Sieceie 48 371.72
86 18 BathingsSuit Bt 9.75
2 Pr. Bathing Shoes... 1.90
dEParasel i i i e eEmies 4595
AP i S e e 95
L AC APy e B 20 59
1SS G S e IR 2.95
143 AP Shoes B ies i .94
I PrESTippers i rie e 94
48 1 Doz. Towels ........ 2.40 30
I @lothi et il e 1.69
DS CaTRSINE o L s 3.00
6Clothsy o s Sol St ints 2.34
IRT)oZi GlofhigF e e .85
3D 0Z M Cloth SEEwEs e w105
19D 07 ClothiS e e 450
1D oz Cloth i 1.35
SE@loths i e G 30
FECloths: el fesins .45
1@l oths e e S 1.00
136 2Ent o0 SRS CRIEGIN 5.90
AR oSy SR e 7.80
4

ADTON ST, ai iy Sl 3.00 40




10

20

30

Complaint,

90 ISkivt oo s 9.75
S STeintE T s 7.95
5 1 Ammonia .......... 1Y)
1S Totion W it 1.00
TAROUEE " L i wisioisios s ois 2.00
HESkInERoNTCRERY RSN 3.75
I8 Odoronaf trN SN, 73
LIBISSUE i v A Shararliorets .40
1SComba iy L e .39
SHVIOIUSI s s etustel ot raovass 3.00
28 SCiSSOnI M S EaSREIRT e 3.00
DA TR e SRR e 70
AR aste T e .39
Lo Paste S isy e, 37
1B ool e Al 1.39
B o0 K o e liene 1.39 463.42
138 24 1 Wash Boiler ....... 4.88
145 T at s ot e s 5.95
1E S Y B e el 4.75
147 AT inin g e 235
18 IRTrianglel il = s 2.95
142 L IDE RINOEE o hobondnss 10.00 492.30
Mgs. S. F. BargerT Sheet No. 5
Pay Only
Last Amt.
Dept. in This
No. Date Items Charges Credits Column
1929 June Brought Forward ..... 492.30
TP raSh oesireuas o 6.95
140 1P rivE osel v o d el 94
5 3U@ombSEL R iy e e 875,
140 SUPERNEI0Se i S SR 6.45
134 T SHD St R 3.95
133 20 Chienise TS FRRe s 3.90
123 IR RESE AT M s 1.94
747 1 Bathing Suit 86 .... 12.33 504.85
97 26 T DrRess . ks S s 15.75
TIIDres Sl s R i1I5%75
SISt o el 15875 552.10
B S 116 61119 FFEs 2.95
1PrSHOoSe! W il nn i 1.50
1 Pr. Oxfords, 11332.. .94 546.71
6 'Coasters L. anai 1.50
1B GO i v st s sty
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Complaint.
July
8 2 Cust. Underchg. 94081. 10.45  539.64
10 S 1 S 1.88 541.52
10 9+ 1:Book ™ 28526, ... .. 1.88  539.64
10 18 1 “*Book :24261.... .4 .. 1.88  537.76

Balance! ... ... $537.76

Notice to the Within Named Defendant:

In case the within Summons and Complaint
are served upon you personally, then take notice
that if you intend to make a defense to said
action, you must file an Affidavit of Merits
within ten days from the date of service thereof
upon you, and must file your answer within
twenty days from the date of such service, and
in default of the filing thereof judgment will be
entered against you. Lawful service upon a
corporation is deemed personal service for the
purpose of the rule under which this note is
given (P. L. 1912, p. 394, Rule 56).

SMITH & SLINGERLAND,
Plaintiff’s Attorneys.

I hereby appoint and depute William
J. Trumble to serve the within writ.

Witness my hand and seal this 9th
day of QOct. 1930.

HARRY L. HUELSENBECK,
Sheriff.

By: Louis E. Batchelor,
Under Sheriff L. S.
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Complaint.

Served the within Summons & Complaint, this
10th day of October, 1930 upon Mary A. Barrett,
within named defendant, by leaving a true copy
of same with her maid, a member of her house-
hold about the age of 14 years at her usual
place of abode 277 Tillou Rd. South Orange, N. J.

HARRY L. HUELSENBECK,
Sheriff.

By: William J. Trumble,
Special Deputy.
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AFFIDAVIT OF MERITS.
Filed October 16, 1930.

ESSEX COUNTY CIRCUIT COURT.

GimBEL BroTHERS, a corpora- 10
tion, - Action
Plaintiﬂ‘, at La/w‘
L Afiidavit

Mary A. BargreTT, of Merits.

Defendant.

STATE oF NEW JERSEY, i

County oF HsSEX. S e

) > 20
Mary A. Barrerr, of full age, being duly sworn,

on her oath says that she is the defendant in
the above stated cause. She believes that she has
a just and legal defense in the said action on the
merits of the case.

MARY A. BARRETT.
Subseribed and sworn to before

me this 15th day of October,
1930. 30

Wwu. C. GormLEY,
An Attorney at Law of New Jersey.

40




20

30

40

14 :

ANSWER.
Filed October 29, 1930.

ESSEX COUNTY CIRCUIT COURT.

GimBerL BrormERS, INc., a cor-
poration,

Plaintiff, | “ction

at Law.
VS.

Answer.
Mary A. Barrerr,

Defendant. }

o

The defendant, Mary A. Barrett, residing at
No. 377 Tillou Road in the Village of South
Orange, N. J., answering the complaint of the
plaintiff says:

1. She denies the truth of the matters con-
tained in the complaint.

FIRST DEFENSE TO FIRST COUNT.

2. She denies that any goods sold and deliv-
ered, as alleged in paragraph 1 of the complaint
were sold to her, or upon her individual credit,
or that she contracted or agreed to pay therefor
out of her separate estate, or that she assumed
individual responsibility for payment of any of
said goods, and that she was and is married to
Stephen F. Barrett and was living with him on
the dates alleged in the complaint and that any
goods sold and delivered by this plaintiff were
necessaries for which she is not chargeable.

3. She alleges that if any of said goods were
purchased by her at all, such purchases were
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Answer.

made as the agent of her said husband, Stephen
F. Barrett, and with the knowledge and consent
of the plaintiff.

SECOND DEFENSE TO FIRST COUNT.

4. She alleges that the said complaint of plain-
tiff does not allege or disclose any cause of action
against the defendant and hereby reserves her
right to set up and raise at the trial of this
issue the objection that said plaintiff fails to
alleged or disclose any cause of action against
the defendant.

DEFENSE TO SECOND COUNT.
FIRST DEFENSE TO SECOND COUNT.

6. She denies that any goods sold and deliv-
ered as alleged in paragraph 1 of the second
count of the complaint were sold to her, or upon
her individual eredit, or that she contracted or
agreed to pay therefor out of her separate estate,
or that she assumed individual responsibility for
payment of any of said goods, and that she was
and is married to Stephen F. Barrett and was
living with him on the dates alleged in the com-
plaint and that any goods sold and delivered by
this plaintiff were necessaries for which she is
not chargeable.

7. She alleges that if any of the goods were
purchased by her at all, such purchases were
made as the agent of her said husband, Stephen
F. Barrett, and with the knowledge and consent
of the plaintiff.

SECOND DEFENSE TO SECOND COUNT.

8. She alleges that the said complaint of
plaintiff does not allege or disclose any cause
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Answer.

of action against the defendant and hereby re-
serves her right to set up and raise at the
trial of this issue the objection that said plain-
tiff fails to allege or disclose any cause of action
against the defendant.

STETSON & MAPLETOFT,
Attorneys for Defendant.
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NOTICE OF MOTION FOR ORDER TO
STRIKE OUT ANSWER AND FOR
SUMMARY JUDGMENT.

Filed November 6, 1930.

BESSEX COUNTY CIRCUIT COURT.
10

Action

GivBeL BrormERS, INc., a cor- at Law.

poration, Notice of
Plaimtsff,|  Motion for
vS. Order to
Strike Out
Mary A. BarreTT, Answer and
Defendant. § for Summary

Judgment. 90

To Stetson & Mapletoft, attorneys of defendant,
21 South’ Day street, Orange, New Jersey:

Sirs :

Take Norice that we shall apply to his Honor,
Nelson Y. Dungan, Judge of the Essex County
Circuit Court, or such other Judge of said Court
who shall be hearing motions at the Court House
in Newark on the 7th day of November, 1930,
at ten o’clock in the forenoon or as soon there- 39
after as counsel can be heard, for an order to
strike out the answer filed by you in the above-
stated cause on the following grounds: That
the allegations contained in the same are untrue
in fact and frivolous and/or sham; that the de-
fenses, if any, are insufficient and improperly
pleaded; that the separate and distinct defenses
are insufficient and improperly pleaded; that the
separate and distinet defenses state conclusions
of law and not facts of defense; that the allega- .
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Notice of Motion to Strike Out Answer, dc.

tions in the separate and distinet defenses are
untrue in fact and sham and/or frivolous.

Axp Take Furraer NoTice that we shall move
at the same time for the entry of a summary
judgment; and that we shall rely upon the an-
nexed affidavits of Worden E. Winne and Joseph
H. Zelch to support our application.

SMITH & SLINGERLAND,
Attorneys of Plaintiff.
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Affidavit of Worden E. Winne.

ESSEX COUNTY CIRCUIT COURT.

\

GivBerL BroraERS, INc., a cor-
poration,

Plaintiff, | Atctgm
a aw,

Affidavit.

vSs.

Mary A. BARRETT,

Defendant. ‘

StaTE oF NEW YORK, 18
County oF NEw YoORK.[

Worpexn K. Winng, of full age, being duly
sworn according to law, upon his oath deposes
and says that he is an Assistant Secretary of
Gimbel Brothers, Ine., a corporation of the State
of New York, authorized to do business in the
State of New Jersey; plaintiff in the above-stated
action; that he is duly authorized to make this
affidavit; that annexed to this affidavit is a true
copy of the entries from the original book or
account of entries of said plaintiff corporation
insofar as they relate to its claim against this
defendant, together with a statement of all credits
or allowances to which the defendant is entitled;
and that five hundred thirty-seven dollars and
seventy-six cents ($537.76) the balance claimed
by the plaintiff from the defendant is justly
due and owing to the plaintiff from the defend-
ant, besides interest thereon from July 18, 1930
amounting to nine dollars and seventy-five cents
($9.75) the total amount justly due and owing
to the plaintiff on said book account being the
sum of five hundred forty-seven dollars and
fifty-one cents ($541.51) no part thereof having
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Affidavit of Worden E. Winne.

been paid. I believe that there is no defense
to this action.

WORDEN E. WINNE.

Subsecribed and sworn to before
me, a Notary Public in and
for the City, County and State
of New York, this 1st day of
November, 1930.

Marmin J. KerLey, =
A Notary Public in and
for the City, County
and State of New York.

Marriv J. KeELEY,

Notary Public, Bronx County;

" Bronx County Clerk No. 175;
Bronx County Reg. No. 3179A ;
Certificate filed in N. Y. Co., Clerk No. 843;
N. Y. Co. Reg. No. 1K548;

Westchester County Clerk’s Office;
Westchester County Register’s Office.
Commission expires March 30, 1931.
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Affidavit of Joseph H. Zelch.

ESSEX COUNTY CIRCUIT COURT.

GimBeEL BrormERS, INC., a cor-
poration,

Plaintifr, [ 4ction
at Law.

Affidavit.

vS.

Mary A. BarretrT,
Defendant.

StatE oF NEW YORK,
County oF NEw YorE. [

Josepa H. ZercH, of full age, being duly sworn
according to law, upon his oath deposes and
says that he is the Credit Manager of Gimbel
Brothers, Inc., a corporation, the plaintiff in the
above-entitled action; that he is familiar with
the account of Mary A. Barrett, the wife of
Stephen F. Barrett, upon which this action is
brought; that the said account was opened in
the name Mrs. Stephen F. Barrett and that
deponent’s said corporation opened said charge
account for the defendant upon receipt of the
written request of the said Mary A. Barrett a
copy of which is hereto annexed and made a part
hereof; that before extending credit upon said
deponent caused an investigation ot the individ-
ual financial responsibility of the said defendant
to be made; that upon receipt of information
concerning the reputed financial condition of the
said defendant, the said charge account was
opened as aforesaid, and by virtue of the re-
ported financial responsibility of the defendant
and her request as aforesaid, credit was ex-
tended to her account and goods purchased upon
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Affidavit of Joseph H. Zelch.

the credit thereof were sold and delivered upon
her order.

I believe that there is no defense to this action.
JOSEPH H. ZELCH.

Subscribed and sworn to before
me, a Notary Public in and
for the City, County and State
of New York this 1st day of
November, 1930.

Martin J. KerLry,
A Notary Public in and
for the City, County
and State of New York.

10

Marmin J. KeeLgy,
Notary Public, Bronx County;
Bronx County Clerk No. 175;
Bronx County Reg. No. 3179A ;
Certificate filed in N. Y. Co., Clerk No. 843;
N. Y. Co. Reg. No. 1K548;
Westchester County Clerk’s Office;
Westchester County Register’s Office.
Commission expires March 30, 1931.
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Affidavit of Joseph H. Zelch.

GIMBEL BROTHERS Mrs. Stephen F. Barrett
NEW YORK 377 Tillou Road
South Orange, N. J.

Please add my name to your list of monthly
charge customers.
Here is my signature for your records.
Signature Mary A. Barrett
Bank on which my
checks will be drawn

Savings Investment & Trust
Co. South Orange Office.

Service of a copy of the within notice is
hereby acknowledged this 3rd day of November,
30

STETSON & MAPLETOFT,
Atty of Def.
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AFFIDAVIT OF MARY A. BARRETT.
Filed November 7, 1930.

ESSEX COUNTY CIRCUIT COURT.

10 G BroreERS, a corpora-

tion,

Plamtzﬂ”, Action
at Law.

Affidavit,

vs.

Mary A. Barrerr,
Defendant.

State or NEw JERsEY, |
88,0
County or HssEX. S

Mary A. BarrerT, being duly sworn, on her
oath deposes and says:

I am the defendant in this suit and have read
the affidavits of Worden E. Winne and Joseph
H. Zelch submitted on the part of the plaintiff;
I am not indebted to the plaintiff in the amount
claimed in its complaint in this cause, or any
part thereof. As appears from the complaint,
all the items shown thereon are clothing, china,
food, ete., and such items were purchased by me
as agent of my husband, Stephen F. Barrett,
for the benefit of himself, myself and our six
(6) children, all of whom were and still are
living with us at No. 377 Tilow Road, South
Orange, New Jersey.

For several years past I have made purchases
of merchandise from the plaintiff, for the use
of my husband, myself and our children. These
purchases were made as early as January, 1922,
and an examination of my husband’s check book
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Affidavit of Mary A. Barrett.

discloses that on June 15, 1925, he paid the plain-
tiff $65.43.

This account may have been inactive for dif-
ferent periods. A short time prior to June 20,
1929, 1 received by mail a form for use in re-
questing the opening of a charge account. I
signed this request and mailed it to the plaintiff.
I never stated to the plaintiff or to any of

its representatives that I would pay for any .

merchandise I purchased or that the same was
to be charged to me, or that I would pay for
same out of my separate estate; nor have I ever
requested the plaintiff to extend credit to me.
I had a bank account with the South Orange
Branch of the Savings Investment & Trust Com-
pany, but all the monies deposited in said ac-
‘count were given to me by my husband.

I have fully and fairly stated the facts of the
case to my attorneys, Stetson & Mapletoft, and
they have advised me, after said statement, that
they believe I have a good defense to the com-
plaint on the merits.

I always understood that my husband was re-
sponsible for the payment of the account so long
as the items purchased were for household pur-
poses. My husband knew that this account was
opened and never denied me the right to pur-
chase on his credit.

MARY A. BARRETT.
Sworn to before me this 7th
day of November, 1930.

Wwu. C. GormMmLEy,
An Attorney at Law of New Jersey.
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Affidavit of Stephen F. Barrett.

F'iled November 7, 1930.

ESSEX COUNTY CIRCUIT COURT.

)

GimBeL BroTHERS, a corpora-
tion '

10 ) ;
Plaintify, [ 4ction
> at Law,

vs.
1 Affidavit,

Mary A. BaRreTT,

Defendant.

/

StaTE oF NEW JERSEY, l“s
County or HssEex. i

StepHEN F. BarrerT, being duly sworn, on his
20 oath deposes and says:

I am the husband of Mary A. Barrett, the de-
fendant in the above-named cause. I have looked
over my bank account and find that on June 15,
1925, I paid Gimbel Brothers, the sum of Sixty-
five Dollars and 43 Cents ($65.43).

All other payments on this account were made
by my wife from monies I gave to her.

STEPHEN F. BARRETT.

=0 Subsecribed and sworn to before

me this 7th day of November,
1930.

Wwum. C. GorMLEY,
An Attorney at Law of New Jersey.
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REPLY,
Filed November 8, 1930.

ESSEX COUNTY CIRCUIT COURT.

GimBeL BrormErs, Inc., a cor-\ 10
poration, :
Plaintiff, | Action
> at Law,
vs.
‘ Reply.

Mary A. BarrerT,

Defendant.

/

Plaintiff joins issue with the defendant on the
denials contained in her answer, and denies the
allegations in each of the separate defenses to 20
both counts.

SMITH & SLINGERLAND,
‘ Attorneys of Plaintiff.

30

40
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ORDER.
Filed November 14, 1930.

ESSEX COUNTY CIRCUIT COURT.

GivmBeEL BrormEers, Ixc., a cor-\

poration,

o no Action
Plaintiff,

Order.
Mary A. BARRETT,

Defendant.

I

This matter being opened to the Court by
Smith & Slingerland, attorneys of the plaintiff,
and it appearing that this action is based upon
a book account, and that the plaintiff’s motion
to strike out the defendant’s answer has been
made and denied, and it further appearing that
Stetson & Mapletoft, attorneys of the defendant,
have endorsed their consent hereto,

It is on this 14th day of November, 1930,
OrpEereDp that the above-entitled cause, upon which
issue has been joined and notice of trial filed, be
placed upon the list of causes for trial on the
commercial calendar for the month of December.

WM. A. SMITH,
Circuit Court Judge.

We consent to the entry of the foregoing order.

SMITH & SLINGERLAND,
Attorneys of Plaintiff.

STETSON & MAPLETOFT,
Attorneys of Defendant.
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ORDER.
Filed November 28, 1930.

ESSEX COUNTY CIRCUIT COURT.

GimBeEL BROTHERS, a corpora-
tion, :
Plaintif, | 4ction
at Law.

Order.

vS.

Mary A. BARRETT,
Defendant.

The plaintiff having made a motion before this
Court to strike out the answer of the defendant,
on the grounds stated in the notice of motion,
and said motion having come on to be heard
before the undersigned on November 7, 1930,
and upon reading the affidavits of Worden E.
Winne and Joseph H. Zelch, submitted on the
part of the plaintiff, and the notice of motion
of the plaintiff and the affidavits of Mary A.
Barrett and Stephen F. Barrett, submitted on
behalf of the defendant, and the Court having
considered the matter it is on this 26th day
of November, 1930, ;

Orperep and Apsupcep that the motion of the
plaintiff to strike out the answer of the defend-
ant be denied. -

WORRALL F. MOUNTAIN,
Judge.

On motion of

SteTsoN & MaPLETOFT,
Attorneys for the Defendant.
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Elizabeth Nolan, for Plamtiff, direct.

TESTIMONY.
ESSEX COUNTY CIRCUIT COURT.

January 13, 1931.

GivBEL BroTmERS, INC.,
Action

oo at Law.

Mary A. BARrEeTT.

Before Hon. Newton H. Porter, J., and a jury.

For plaintiff appear Smith & Slingerland (by
Elmer F. Holtz).

For defendant appear Stetson & Mapletoft (by
William H. Osborne).

(A jury is called and sworn.)

Mr. Holtz opens for plaintiff.
Mr. Osborne opens for defendant,

ELIZABETH NOLAN, sworn in behalf of plain-
tiff.

Direct examination by Mr. Holtz.

Q By whom are you employed, Mrs. Nolan?
A Gimbel Brothers, New York.

Q What was your position with Gimbel Broth-
ers in June, 19297 A Bookkeeper.

Q As bookkeeper were you in charge of the
““B”’ ledger? A Yes, I was.

Q Did you have an account for a Mrs. S. F.
Barrett? A T did.
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Elizabeth Nolan, for Plawmtif, direct.

Q T show you these sheets and ask you if
these are the original sheets (handing documents
to witness)? A Yes.

Q What is the actual balance due upon that
account? A $537.76.

Q Will you tell us when the last purchase
was made on that account? A July 2nd.

Q@ 19297 A Yes.

Mr. Holtz: I offer these in evidence.

Mr. Osborne: I object to them, because
it appears that the defendant’s name is
Mary A. Barrett, and these are to Mrs.
Stephen F. Barrett. If the plaintiff wants
an admission that she was the wife of
Stephen F. Barrett, we are willing to put
that on the record.

Mr. Holtz: It appears in the defendant’s

affidavit that she was the wife of Mr. -

Stephen F'. Barrett.
The Court: I shall allow the account to
be marked.

(Account referred to is received in evi-
dence and marked Exhibit P. 1.)

By Mr. Holte.

Q Will you tell us how the entries come to
be made in this ledger account in the name of
Mrs. S. F. Barrett? A Mrs. S. F. Barrett
goes into the store and she makes her purchase.
The saleslady makes out the schedule—

By the Court.

Q Only testify from what you know, Mrs.
Nolan, and not from hearsay. A The schedules
come up into our office.
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James H. Morrison, for Plamtiff, direct.

Q That is the practice? A Yes.

Q We are only concerned with what was done
in this particular case. A The schedules that
were made out to Mrs, S. F. Barrett were posted
on her ledger sheet.

Mr. Holtz: That is all.
Cross examination by Mr. Osborne.

Q This sheet, Exhibit P. 1, shows the items
that she purchased? A Yes. -

Mr. Osborne: That is all.

JAMES H. MORRISON, sworn in behalf of
plaintiff.

Direct examination by Mr. Holtz.

Q What is your position, Mr. Morrison? A
At the present time, collection manager of Gimbel
Brothers.

Q What was your position with Gimbel Broth-
ers in June of 1929? A In June of 1929, as-
sistant credit manager.

Q@ How long have you been with Gimbel
Brothers? A Since July 2, 1923.

Q Are you familiar with the account of Mrs.
Stephen F. Barrett? A Yes.

Q Will you tell us how this account came to
be opened on your books? A In May and June
of 1929 we obtained a list of financially re-
sponsible people from different agencies. This
particular name came to us from the Credit
Reporting Company of New Jersey. Conse-
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James H. Morrison, for Plamtiff, direct.

quently we solicited Mrs. Stephen F. Barrett
to open an account, which she did.

Q In response to that solicitation, did you
receive this card (handing card to witness)? A
Yes, sir.

Mr. Holtz: For the purpose of the rec-
ord, may I have it noted that it is admitted
that this is the signature of the defendant?

(Card referred to is received in evidence
and marked Exhibit P. 2.)

The Witness: I may add to that, that
the name of the person who was financially
responsible was typed on everyone of these
cards, prior to their mailing.

Mr. Osborne: I move to strike that out.

That is a volunteered statement, in the
first place; and, in the second place, it has
nothing to do with Mrs. Barrett.

The Court: And it is a conclusion. Strike
it out.

Q Can you tell what this paper is (handing
document to witness)? A Yes, that is acknowl-
edging the card and telling Mrs. Barrett that we
are glad to have her name, and we are looking
forward to her patronage.

Mr. Holtz: I have served the defendant
with a notice to produce the original of that
letter.

Mr. Osborne: You may offer that copy in
evidence.

Mr. Holtz: Then I offer this in evidence.

(Same is received in evidence and marked
Exhibit P. 3.)

10
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James H. Morrison, for Plawmtiff, cross.

Q Had you made an investigation of the finan-
cial responsibility of both Mr. and Mrs. Barrett
at the time that you opened this account? A
Prior to the opening of it—

Q Wait a moment. You can answer that
seyes i or it A Y Yiess

Q Your answer is ‘““yes’’? A Yes.

Q As a result of that investigation, in whose
name was the account opened?

Mr. Osborne: 1 object to that. That calls
for a conclusion.

The Court: I do not think it is material.
Objection sustained.

Mr. Holtz: That is all.
Cross examination by Mr. Osborne.

Q You started a campaign, as I understand
it, to get financially responsible people to open
charge accounts; is that right? A Yes, sir.

Q That was quite an extensive campaign? A
We had about 5,000 or 6,000 names in New
Jersey.

Q To whom you sent out requests, requesting
people to open an account there? A Yes.

Q You say in your letter, Exhibit P. 3, that
you hope there will be a continuance as in the
past? A Yes, sir.

Q Was there a former account? A There
was an old account which had been inactive for
a good many years.

Q You have been with Gimbel Brothers since
January 2, 1923%? A Yes, sir.

Q That was an old account? A Yes, sir.

Q That was in whose name? A Mrs. Stephen
F. Barrett. But after they are inactive for a
period of two or three years—
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James H. Morrison, for Plaintiff, cross.

Q Never mind. You have answered the ques-
tion. You were rounding up these old customers,
as well as new customers? A Yes.

Q@ Have you brought with you any investiga-
tion of the credit of Mr. Barrett on the old
account at all? A We have that on file.

Mr. Holtz: T do not think we ought to
go into that at this time.

(Argument.)

The Court: I shall allow it.

Q (Question read.) A T believe the attorney
has the papers.

(Argument.)

The Witness: What I referred to is the
original card requesting the account.

By Mr. Holtz.

Q@ TIs this the record you referred to (hand-
ing documents to witness)? A Yes.

By Mr. Osborne.

Q@ Whatever you have in the line of your in-
vestigation is here? A It is so old now—

Q@ T notice on the back of what I am reading
that it says that bills are to be sent to 60 Beaver
street. 'Was that Mr. Barrett’s address? A
Yes, sir.

Q I notice on another paper here, dated
March 1, 1930, it says that bills are to be sent
to 60 Beaver street. That was to Mr, Barrett’s
address? A That is his address,

Q Beaver street is in New York, That was
his business address? A Yes, sir.
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James H. Morrison, for Plamtiff, re-direct.

Mr. Holtz: I would like to have this paper
marked in evidence.

(The same is received in evidence and
marked Exhibit P. 4.)

Q As to those bills that were sent to 60
Beaver street, in whose name were they sent? A
Mrs. Stephen F. Barrett. But I might add that
no bills did go there,

By the Court.

Q That is what he asked you. They were not
sent there? A They were not sent there,

Q How do you know that? A From our
ledger records, the addressograph.

Re-direct examination by Mr. Holtz.

Q As a result of your credit investigation of
Mr. Barrett, what did you do?

Mr. Osborne: I object to that.
The Court: I shall allow it.

A Our old investigation was on Mrs. Stephen
F. Barrett.

Q You have testified before that you had a
credit investigation of Mr. Barrett, in response
to Mr. Osborne’s question. My question is: After
you investigated Mr. Barrett’s credit, what did
you do with reference to this account which you
just testified to? A The investigation on this
particular account was all on Mrs. Stephen F.
Barrett.
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James H. Morrison, for Plamtiff, re-direct.

By the Court.

Q So that you did not investigate Mr. Stephen
F. Barrett at any time? A No, sir; only
through our solicitation records, at which time
we had a record of both names.
By Mr. Holtz. 19
Q Did you have any information as to Mr.
Barrett’s financial responsibility? A Yes, sir.

Q As the result of the information you had
concerning Mr. Barrett’s financial responsibility,
did you make any change in the account with
reference to that account carried by Mrs. Bar-
rett?

The Court: This witness is testifying quite ¢
obviously only from hearsay. No one has ob-
jected to it.

He says that the records show that that
account was in the name of Mrs. Barrett.
He also says that the records show that Mr.
Barrett was not investigated, as I under-
stand it. He also says that the bills were
never sent to Mr, Barrett, but were sent
somewhere else.

30
By the Court.

Q Am I right about that? A Yes, sir.

(Argument.)

By Mr. Holtz.

Q Am I correct in my statement that you
made a financial investigation of Mr. S. F. Bar-

rett in 1929 when this new account was opened? 40
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Stephen F. Barrett, for Defendant, direct.

Mr. Osborne: I object to that.

The Court: Objection sustained. That is
not proper re-direct.

(Argument.)

The Court: We shall take a recess until
two o’clock.

(At one o’clock, P. M., the Court takes a
recess until two o’clock, P. M.)

10

ArTER RECESS.
PrainTirr RusTs.

STEPHEN F. BARRETT, sworn in behalf of
20 defendant.

Direct examination by Mr. Osborne.

Q I notice this account runs in June and July,
1929. At that time were you married to Mrs.
Barrett, the defendant in this case? A Yes, sir.

Q You are Stephen F. Barrett? A Yes, sir.

Q And your wife is Mrs. Stephen F'. Barrett?
A Yes, sir.

30 @ Although she is named here as Mary A.
Barrett? A Yes.

Q How long have you been married to her?
A Twenty-four years.

Q During that period have you always lived
with her? A Yes.

Q Were you living with her in June and July
of 19292 A Yes. 7

Q Have you any children? A Yes.

o Q How many? A Six.
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Stephen F. Barrett, for Defendant, cross.

Q Where did you live in 19292 A 377 Til-
lou Road, South Orange.

Q Are you living there now? A Yes.

Q What was your business in 19292 A In-
surance broker,

Q Is it your own business? A Yes.

Q Where was your business? A 60 Beaver
street.

@ What city? A New York City.

Q How long have you been in that business?
A 25 years or more.

Q@ In 1929 were you living with your wife and
with your family? A Yes.

Q Will you tell us what your net income was
during the year 1929? A About $17,000.

Mr. Osborne: You may cross examine.
Cross examination by Mr, Holtz.

Q Of that $17,000, how much did you give to
Mrs. Barrett to take care of the household ex-
penses?

Mr. Osborne: I object to that.
The Court: Objection sustained.

Q Who paid ordinarily for the goods which
Mrs. Barrett purchased for the household?

Mr. Osborne: I object to that.

The Court: What is the purpose of it?

Mr. Holtz : The defense here is that these
goods were necessaries, that the husband had
not fulfilled his obligation to supply those
necessaries, and as a result of that the law
has implied an obligation upon him to pay
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Stephen F. Barrett, for Defendant, cross.

for them to the exclusion of the liability of
the wife.

(Argument.)

The Court: I shall allow him to answer
the question.

Mr., Osborne: HExeception.

Defendant’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.

10

Q (Question read.) A I can’t say the
amount.

Q Can you give us an approximate amount?
A T can tell you what the allowance aimed to
be, if I can’t tell you the figures. It merely aimed
to cover ordinary food and routine bills of that

20 gort in connection with the house, but by no

means to cover department store bills of $500
and $600.

Q@ Who owns the house at 377 Tillou Road?

Mr. Osborne: I object to that.
The Court: Objection sustained.

Q Did you know that this account had been
opened by your wife? A Yes.
30 Q Did you know that she purchased $500
worth of goods a month? A Yes.
Q Did you pay anything on this account? A
No.

Mr. Holtz: That is all.

Mr. Osborne: That is all. We rest, if
your Honor please.

Mr. Holtz: I should like to call Mrs. Bar-
rett.
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Mary A. Barrett, for Plaintiff in Rebuttal, direct.

MARY A. BARRETT, sworn in behalf of plain-
tiff in rebuttal.

Direct examination by Mr. Holtz.

Q Are you the owner of the premises known
as 377 Tillou Road, South Orange?

Mr. Osborne: I object to that.

The Court: Objection sustained. That is
not rebuttal. You have produced this wit-
ness for the purpose of rebuttal. I ruled
that that was an improper question to ask
the husband. Therefore, there is nothing to
rebut.

Mr. Holtz: Exception.

Plaintiff’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.

By Mr. Holte.

Q In June, 1929, who was the owner of the
premises 377 Tillou Road, South Orange?

Mr, Osborne: I object to that.
The Court: Objection sustained.
Mr. Holtz: Exception.

Plaintiff’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.
Mr. Holtz: That is all.
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Defendant’s Motion for Direction of a Verdict.

Mr. Osborne: I move for a direction of
a verdict for the defendant, if your Honor
please.

(Argument.)

The Court: I think the question here is
a question of law. I think it is clear that
the husband’s primary obligation was to
supply these things to his wife. Under the
testimony there is nothing that takes it out
of that category and makes the wife person-
ally responsible. -

The plaintiff must show that the defend-
ant intended to bind her own estate. Other-
wise, she acted as the agent of her husband,
under the cases.

I do not think there is any question as to
whether these were necessaries. I think the
only point is whether the contract was with
the wife individually so as to cause her
personally to be bound, or whether it was
the husband acting through his agent, his
wife.

The jury will rise, and the Court direets
them to find a verdiect of ‘“‘no cause of
action.”’

(Thereupon, the jury rose and rendered
a verdict in favor of the defendant.)

Mr. Holtz: Exception.

Plaintiff’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.
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JUDGMENT.
ESSEX COUNTY CIRCUIT COURT.

, Action
54760 at Law.

On Verdict
GivBEL BroTHERS, INc., 5 Jur
Plaintifr,\ %Y @ /%Y.
Judgment

for Deft.
Mary A. BARRETT, January 13,

Defendant. | 1931.

10

vS.

Costs $70.15.

Stetson & Mapletoft, attorneys for defendant:

This action was tried before Judge Newton H.
Porter with a jury at the Essex Circuit Court on
January 13, 1931.

The cause having been heard and submitted to
the jury they return their verdict as follows:

They find in favor of the defendant Mary A.
Barrett and against the plaintiff Gimbel Brothers,
Ine.

Whereupon it is adjudged that the complaint
of the plaintiff be dismissed and the defendant gg
recover of the plaintiff costs which are taxed at
Seventy Dollars and Fifteen Cents.

Judgment signed and entered January 13, 1931.

WILLIAM S. GUMMERE,
C.J.

Book 112, page 316, C. C. Judgments.

40
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Clerk’s Certificate.

ESSEX COUNTY CLERK’S OFFICE.

StaTE oF NEW JERSEY,
County or Hssex.

I, Jomxn H. Scorr, Clerk of the Circuit Court
in and for the County of Essex in the State of
New Jersey,

Do Herey Cerriry That the foregoing is a
true and correct copy of all the pleadings in
the case of Gimbel Brothers, Inec., plaintiff, ».
Mary A. Barrett, defendant, together with a
copy of the judgment record entered in Book
112, page 316 of Circuit Court Judgments on
January 13, 1931, and the same is taken from
and compared with the original copies of all
records and as the same now remains on the
files of said court.

In Testimony WHEREOF, I have here-
unto set my hand and affixed the of-
(sean) ficial seal of said Court and County at
Newark, N. J., this eleventh day of
April A D 93l

JOHN H. SCOTT,
Clerk.
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STIPULATION.

NEW JERSEY COURT OF ERRORS
AND APPEALS,

GimBeL BrormERs, Inc., a cor-\
poration,

Plamtiff-Appellant, $ On Appeal.
V8. Stipulation.

Mary A. Barrerr,
Defendant-Appellee. /

It is stipulated and agreed by and between the
attorneys of the respective parties hereto that
this stipulation be printed in the State of Case
on appeal in lieu of Plaintiff’s Exhibit P. 1.

Plaintiff’s Exhibit P. 1 is the book account
annexed to and made a part of the plaintiff’s
complaint and appearing in the transcript as a
part thereof,

SMITH & SLINGERLAND,
Attorneys of Plaintiff-Appellant.

STETSON & MAPLETOFT,
Attorneys of Defendant-Appellee.
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Plawntiff’s Exhibits,

EXHIBIT P. 2.

GIMBEL BROTHERS Mrs Stephen F Barrett
NEW YORK 377 Tillou Road
South Orange N J

Please add my name to your list Monthly Charge
Customers. o)
Here is my signature for your records. :
Signature—Mary A. Barrett
Bank on which my
checks will be drawn
Savings Investment & Trust
Co. South Orange Office

EXHIBIT P. 3.

June 11, 1929

Mrs. Stephen F. Barrett
377 Tillou Road
South Orange, N. J.

Dear Mrs. Barrett:

Thank you heartily for your cooperation and ex-
pression of interest in setting our records in
order, as evidenced by your very kind acceptance
card of recent date.

We shall be delighted to keep your name on our
list of charge patrons and shall look forward to
serving you as often as in the past.

Very truly yours,
GIMBEL BROTHERS, INC,.
BY:
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Plaintiff’s Exhibits.

EXHIBIT P. 4.
APPLICATION FOR CREDIT

No. 23993 8/10 W
Name Mrs. Stephen F. Barrett C
Residence 377 Tillow Rd So Orange N. J. 10
Business Ins Bills to 60 Beaver St

Applicant Miss Caulkins
References S Crow Co
R DA AR R @ A s G R

Vv VY S. 2 G.
INSTRUCTION [ ] New Account DATE
[ ] Change in Address
[ 1 Change in Rating

Mar 1 1930

RECORD OF

Name Mrs Stephen F Barrett

Old or Present Address 377 Tillow Rd 20
South Orange N J

Bills ete to 60 Beaver St New York, N. Y.

Account No. Coin No. Rating
23993 1505 K O Sure
Eh How Received M

Authorized by Jno Morrison
Master File Noted by M. G. Date 3/1/31

HOW ACCOUNT?

URGENT—Bookkeeper will please show amount
owing with date of same; also amount of last
payment. Return immediately to Credit Office.
NAME Mrs S F BARRETT

ADDRESS 377 Tillou South Orange

Present Condition of Account—Inactive
Account No. 23993 Date 6/14/24 K C Sure

30

40 -
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Plantiff’s Exhibits.

NOTICE TO BOOKKEEPING OFFICE
Change of Address

Name Mrs. S. F. Barrett

Old Address 250 E 3rd Ave. Roselle N J
New Address 377 Tillou Rd. So Orange N J
Notified by per Mrs S. F' Barrett

Permanent Temporary Summer  Business

X

Signature Chas Rakytn
Noted in Ledger 23993-—25
By M G 5/8/22
5/6/22 X

I am willing to have my name on your charge
account books, and will probably avail myself of
its privileges.

You may send the identification coin, which
will be chiefly used by Mrs. S. F. Barrett.

Very truly yours,
M. Barrett.

1505 215 E. 2nd Ave.
Roselle, N. J.
Gentlemen :— 6/2/13

Please be advised that my address will be ¢‘ Van
Court Inn’’ Roselle, N. J. during the month of
June 23993

Yours faithfully
Mrs. Stephen F. Barrett
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Plaintiff’s Exhibits.
NOTICE TO BOOKKEEPING OFFICE
Change of Address

Name Stephen F' Barrett
Old Address 215 E 22 St Roselle N J
New Address 250 E 3 St Roselle N J

Notified by Sch X i
Permanent Temporary Summer Business
.\/

Signature Holmes
Date 7/18/13 Noted in Ledger By M
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

GivBeL BrormEers, INc., a cor-
poration,
Plaintiff-Appellant,

On Appeal.
V8.

Mary A. BARRETT,
Defendant-Appellee.

BRIEF OF PLAINTIFF-APPELLANT.,

Statement of Facts.

This action is brought to recover the balance
due plaintiff on a certain book account. The de-
fendant, Mary A. Barrett, is the wife of Stephen
F. Barrett (Case, p. 38, 1. 24, ete.). The account
was opened by the plaintiff at her request on re-
turn of a printed card in the name of Mrs.
Stephen F. Barrett. The defendant signed the
card in her name, Mary A. Barrett (Case, p. 33,
1. 7, ete.; Exhibit P. 2, Case, p. 46). The balance
due on the account is $537.76 (Case, p. 31, 1. 7,
ete.).

The plaintiff had previously carried an account
with the defendant in 1913 and this account con-
tinued for a number of years (Exhibit P. 4, Case,
pp. 47 and 48). All of the records were in the
name of Mrs. S. F. Barrett and it does not ap-
pear that the defendant’s husband had dealt with
the plaintiff at any time. He has paid nothing on
the present account (Case, p. 40, 1. 32). This ac-
count was opened after an investigation of the
defendant’s financial responsibility (Case, p. 32,
L. 35, ete.) and the defendant was advised that the
account had been opened (Case, p. 33, 1. 27; Ex-
hibit P. 3, Case, p. 46).
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At the close of the entire case, the defendant
moved for a direction of verdict in her favor
(Case, p. 42, 1. 1). This motion was granted by
the Trial Court (Case, p. 42, 1. 27) and the plain-
tiff duly excepted thereto (Case, p. 42, 1. 32).

The Trial Court found in substance that the de-
fendant’s husbhand was liable to the exclusion of
her responsibility (Case, p. 42, 1. 8, ete.). The
plaintiff contended and now contends that the
only evidence was such as to warrant the con-
clusion that defendant procured the credit on the
strength of her individual responsibility and that
it did not appear that the purchases were made
upon the credit of her husband.

The appellant has specified seven grounds of
appeal as follows:

1. Because the Trial Court erred in directing
a verdict in favor of the defendant.

2. Because the Trial Court erred in determin-
ing that there was no testimony to make defend-
ant personally responsible.

3. Because the Trial Court erred in determin-
ing as a matter of law that the goods purchased
were necessaries.

4. Because the Trial Court erred in determin-
ing that the husband of the defendant was liable
to the exclusion of the responsibility of the de-
fendant herself.

5. Because the Trial Court erred in determin-
ing contrary to HExhibit P. 2 that there was no
evidence that the defendant intended to charge
her own personal estate.

6. Because the direction of a verdict by the
Trial Court in favor of the defendant was con-
trary to the evidence.
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7. Because the direction of a verdict by the
Trial Court in favor of the defendant was con-
trary to law.

I

The Trial Court erred in directing a verdict in
favor of the defendant.

The evidence presented questions which should
have been submitted to the jury. The defendant’s
answer alleged by way of defense that her hus-
band and not herself was liable (Case, p. 14, L
27, ete.). Being an affirmative defense, the bur-
den of proof was upon the defendant. This Court
has said in an opinion by Judge Hetfield in
Collins Realty Co. v. Sale, et al., 144 Atl. 585
(not officially reported) at page 587:

‘““Whenever the existence of any fact is
necessary in order that a party may make
out his case or establish a defense, the bur-
den is on such party to show the existence of
such facts, and if he desires any court to
give judgment as to any legal right or li-
ability dependent on the existence or non-ex-
istence of facts, which he asserts or denies to
exist, he must prove that those facts do or do
not exist in order to be entitled to relief.
Willett ». Rich, 142 Mass. 356, 7 N. E. 776, 56
Am. Rep. 684.”

See also Schomer v. Hoffman, 102 N. J. L. 347,
348; also 22 C. J. 68 and cases therein cited.

To create an implied agency on the defend-
ant’s part to bind her husband, it was essential
that the purchases be shown to have been neces-
saries. McCreery v. Martin, 84 N. J. L. 626,
Wanamaker w. Ulieio, 102, N. J. I 166, 168;
Davis v. Freeman (not officially reported) 2
N. J. Misec. 79; Jordan Marsh Co. v. Cohen, 242
Mass. 245, 136 N. E. 350, and text and cited cases,
13 R C L8 Spaira f23 (0.
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There was no proof that the defendant’s hus-
band had failed to supply her with sufficient
goods of the nature purchased as to meet her
necessary requirements. The defendant, there-
fore, failed to sustain her burden.

It was also a question of fact for the jury to
decide whether or not the evidence sustained the
plaintiff’s contention that the defendant intended
to bind herself. Caldwell v. Blanchard, 191 Mass.
489, 77 N. E. 1036; Bell v. Rosignol (Ga. 1915)
L. R. A. 1915 D 1184; and text and cited cases,
13 R. €. L. 1200, para. 233.

This Court by Justice Trenchard said in Barry
v. Borden Farms Product Co., 100 N. J. L. 106 at
page 108:

“Motions for non-suit and for the direc-
tion of a verdict for the defendant, for the
purpose of the motions, in effect admit the
truth of the evidence, and of every inference
of fact that can be legitimately drawn there-
from, which is favorable to the plaintiff, but
deny its sufficiency in law; and where such
evidence or inference of fact will support a
verdict for the plaintiff, such motions must
be denied. Weston Co. v. Benecke, 82 N. J.
L. 445.”

This case was cited with approval in Hunke v.
Hunke, 103 N. J. L. 645 at page 648 and in
Laconio v. De Angelo, 104 N. J. L. 506.

It is only when the purchases are necessaries
that a question of implied agency arises. If a
wife purchases goods which are not necessaries,
she cannot as implied agent, bind her husband.
McCreery v. Martin, 84 N. J. L. 626. She herself
1s answerable for all purchases other than neces-
saries unequivoecally and as certainly as any other
individual in the purchase of goods.
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The testimony concerning the facts of liability
as outlined in the beginning of this brief, together
with the evidence that there was a balance of
$537.76 still due upon the account, would have
supported a verdiet for the plaintiff. We re-
spectfully submit that the Trial Court erred in
granting the defendant’s motion for a direction
~ of a verdict in her favor, and in not submitting
the questions raised by the evidence, to the jury.

II.

The Trial Court erred in determining that there
was no testimony to make defendant personally
responsible,

The defendant was a married woman living
with her husband during the period of time em-
braced in the plaintiff’s account (Case, p. 38, 1.
24). Upon this fact defendant rests her case.
Practically the entire direct testimony of the de-
fense was proof of this one point.

Ordinarily, the plaintiff’s burden of proof is
sustained by evidence of the mere purchase of
the goods by the defendant. The implied promise
on the purchaser’s part to pay is sufficient to
support the action. The plaintiff contends that
until it appeared that the goods were necessaries
and that goods of like nature had not been sup-
plied to the defendant by her husband in sufficient
quantity to satisfy her requirements, the essential
facts were not shown to render applicable the
presumption of law which would create the de-
fendant in this matter an agent to bind her hus-
band to the exclusion of her own liability. With-
out this presumed agency, the defendant bound
only herself to pay the debt. The argument
under Point IV in this brief is directed to the
support of this contention.
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We assume for the purpose of establishing the
Trial Court’s error specified in this point, that
the plaintiff had the burden of proving by affima-
tive evidence that the defendant intended to
charge herself personally. The Trial Court held
that such evidence did not affirmatively appear
(Case, p. 42, 1. 8, ete.).

The plaintiff contends that this finding was
made contrary to the following evidence: The
account was opened in the defendant’s name
(Exhibit P. 1, Case, p. 45; Case, p. 6). The de-
fendant knew that the account was being kept in
her name inasmuch as she signed HExhibit P. 2
(Case, p. 46) requesting that her name be added
to the plaintiff’s list of charge customers. The
signature upon this card was admittedly that of
the defendant (Case, p. 33, 1. 10). The defend-
ant’s husband never paid anything upon the ac-
count (Case, p. 40, 1. 32) and it does not appear
that the plaintiff ever dealt with him. All of the
records of the plaintiff were carried in defend-
ant’s name (Exhibit P. 1, Case, p. 46; Case, p. 6;
Exhibit P. 2, Case, p. 46; Exhibit P. 4, Case, p.
47). A letter (Exhibit P. 3, Case, p. 46) was
sent to the defendant and apparently received
by her (Case, p. 33, L. 32) in which plaintiff
clearly indicated that it was opening the account
with her.

The mere fact that the defendant was a mar-
ried woman did not ¢pso facto create her an
agent to bind her husband. Goldstein v. Slutz-
sky, 254 Mass. 501, 150 N. K. 326; Nelson v.
Gorey, 144 Mass. 418; McCreery v. Martin, 84
N. J. L. 626, 628; Harvey v. Squire, 217 Mass.
ALE105° N H. 355 2 356 SOC. J.N6 12 ipara. 163,
at page 614.

Plaintiff respectfully submits therefore that
with the evidence recited in the second preceding
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paragraph, it had met the burden necessary to
justify a jury in rendering a verdict against this
defendant.

III.

The Trial Court erred in determining as a mat-
ter of law that the goods were necessaries.

The liability of defendant’s husband is the
basis of her defense. She claims to have had
the right upon an implied agency to bind her hus-
band. The very foundation of this implied
agency, however, is that the goods were neces-
saries, and that her husband failed to supply
them to her. Otherwise the defendant herself
1s responsible for her purchases.

Our Supreme Court has stated in Dawis v.
Freeman, 2 N. J. Misc. 79 (not officially reported)
at page 81:

““To hold a husbhand responsible for goods
purchased by his wife, it is necessary to
show the wife’s authority to make the pur-
chase or the husband’s ratification of the
purchase, or that the article purchased was
a necessary.’’

It is only in the necessitous situation that a
wife is empowered to pledge her husbhand’s credit
and thus to compel him to support her. Mec-
Creery v. Martin, 84 N. J. L. 626, Wanamaker v.
Ulizio, 102 N. J. L. 166, 13 R. C. L. 1198 para.
230.

» The Trial Court undertook to determine as a
matter of law that the goods purchased were
necessaries. This was the basis of the hus-
band’s liability on the strength of which the
verdict was directed (Case, p. 42, 1. 8, ete.). The
law is well settled, however, that this is the
province of the jury. It is a question of fact
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which the jury alone has the right to determine.
A succinet statement of the law in this regard is
set forth in 13 R. C. L., page 1208, para. 241
from which we quote the following:

“In regard to the much vexed question as
how it is to be determined in a given case
whether the articles furnished were<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>