FRESHWATER WETLANDS PROTECT. ACT RULES

7:7A~2.8

Amended by R.1992 d.117, effective March 16, 1992.
See: 23 N.J.R. 338(a), 24 N.J.R. 975(b).

At (b)2i added reference to placement of utility lines; corrected
cross references in (c) and (d).
Amended by R.2001 d.312, effective September 4, 2001.
See: 32 N.J.R. 2693(a), 33 N.J.R. 3045(a).

Former N.J.A.C. 7:7A-2.6, Designation of State open waters, was
repealed.

Case Note

INVALIDITY ANNOTATION: Validity of N.J.A.C. 7:7A-2.6(a)6
affected. In the Matter of Freshwater Wetlands Protection Act Rules,
180 N.J. 478 (2004).

7:7A-2.7 Transition areas due to freshwater wetlands on
adjacent property

(a) The outside boundary of a transition area is deter-
mined solely by reference to the freshwater wetlands bound-
ary and is not affected by property lines. Therefore, a
property within 150 feet of a freshwater wetlands may
contain a transition area that arises from a freshwater
wetlands on another property. Every property containing a
transition area is subject to this chapter, even if the freshwa-
ter wetland that causes the transition area is located on
another property.

(b) To determine whether a site has transition areas on it
caused by wetlands on another property:

1. Determine whether there are any wetlands on any
property within 150 feet of the site’s property line. If not,
there are no transition areas on the site due to wetlands
on nearby properties;

2. If there are freshwater wetlands on another proper-
ty within 150 feet of the site’s property line, determine the
resource value classification of the wetlands on the nearby
property. For a Department-issued resource value classifi-
cation of the wetlands, obtain an LOI under N.J.A.C.
T:TA-3;

3. If all of the freshwater wetlands on nearby proper-
ties within 150 feet of the site’s property line are ordinary
resource value wetlands, there is no transition area on the
site arising from wetlands on other properties;

4, If any of the freshwater wetlands on nearby proper-
ties within 150 feet of the site’s property line cannot be
classified as ordinary resource value wetlands, determine
the transition area on the site as follows:

i. If any wetlands on nearby properties are interme-
diate resource value wetlands, and are within 50 feet of
the site’s property line, there is at least some transition
area on the site arising from these wetlands. In order to
determine the size and shape of the transition area,
obtain a delineation of the wetlands on the nearby
properties and determine the transition area for each
under N.J.A.C. 7:7A-2.5(e); and

ii. If any wetlands on nearby properties are excep-
tional resource value wetlands, and are within 150 feet
of the site’s property line, there is at least some transi-
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tion area on the site arising from these wetlands. In
order to determine the size and shape of the transition
area, obtain a delineation of the wetlands on the nearby
properties and determine the transition area for each
under N.J.A.C. 7:7A-2.5(d); and

5. To avoid obtaining an LOI and/or delineating wet-
lands under (b)3 and 4 above, a person can ensure
compliance with transition area requirements arising from
wetlands on other properties by assuming that there are
exceptional resource value wetlands on all adjacent prop-
erties and refraining from any regulated activities within
150 feet of the site’s property line.

(c) It may be necessary to obtain written permission from
adjacent property owners to investigate their land within 150
feet of the site’s boundary.

Amended by R.1992 d.117, effective March 16, 1992.
See: 23 N.J.R. 338(a), 24 N.J.R. 975(b).

Repealed (b)5 and recodified existing 5-7 as 5 and 6; new language
added at 6 regarding notification to owners of adjacent property.
Amended by R.2001 d.312, effective September 4, 2001.

See: 32 N.J.R. 2693(a), 33 N.J.R. 3045(a).

7:7A-2.8 Activities exempted from permit and/or waiver
requirement

(a) This section sets forth certain activities that are ex-
empt from certain permit requirements in this chapter.
However, even if an activity is exempt under this chapter, it
may still require a permit from the Army Corps of Engi-
neers under the Federal wetlands program, and/or a water
quality certificate issued by the Department.

(b) The farming, ranching, and silviculture exemptions in
(c) and (d) below are subject to the following limits:

1. The exemptions shall not apply to any discharge of
dredged or fill material into freshwater wetlands or State
open water incidental to any activity which involves bring-
ing an area of freshwater wetlands or State open waters
into a use to which it was not previously subject, where
the flow or circulation patterns of the freshwater wetlands
or waters may be impaired, or the extent or values and
functions of freshwater wetlands or State open waters is
reduced;

2. The exemptions apply only as long at the area is
used for the exempted activity. Therefore, if the area
stops being used for farming, ranching, or silviculture, the
exemption no longer applies;

3. The exemptions apply only to the portion of the
property which meets all requirements for the exemption.
For example, if half of a 20 acre property has been
actively farmed and half has not, the half that has not
been actively farmed would not be considered to be part
of an established, ongoing farming operation and would
therefore not be eligible for the farming exemption;

4. Clear cutting of a non-cultivated, wooded wetland
area is not covered by the exemptions unless it is part of
the normal harvesting of forest products performed in
accordance with a written approval from the State Forest-
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5. If an area with hydric soils has been drained for
farming purposes through the use of drainage structures
such as tiles or ditches, the Department shall presume
that the area has wetlands hydrology for the purpose of
identifying a freshwater wetland under N.J.A.C. 7:7A-2.3.
To rebut this presumption of wetlands hydrology, all
drainage structures shall be removed or completely dis-
abled and the area shall be left undisturbed for at least
one normal rainfall year, after which the presence or
absence of wetlands hydrology shall be determined
through use of technical criteria, field indicators, and
other information, in accordance with the 1989 Federal
manual.

(c) Subject to the limitations of this section, the following
activities, when part of an established, ongoing farming,
ranching or silviculture operation, on properties which have
received or are eligible for a farmland assessment under the
New Jersey Farmland Assessment Act, N.J.S.A. 54:4-23.1 et
seq., are exempt from the requirement of a freshwater
wetlands or open water fill permit, or transition area waiver:

1. Normal farming, silviculture, and ranching activities
such as plowing, seeding, cultivating, minor drainage,
harvesting for the production of food and fiber, or soil
and water conservation practices. For the purposes of
this paragraph, “minor drainage” means:

i. The discharge of material incidental to connecting
upland drainage facilities to adjacent wetlands, ade-
quate to effect the removal of excess soil moisture from
upland croplands;

ii. The discharge of material for the purpose of
installing ditching or other such water control facilities
incidental to planting, cultivating, protecting, or har-
vesting of rice, cranberries or other wetland crop spe-
cies, where these activities and the discharge occur in
waters which are in established use for such agricultural
and silvicultural wetlands crop production;

iii. The discharge of material for the purpose of
manipulating the water levels of, or regulating the flow
or distribution of water within, existing impoundments
which have been constructed in accordance with appli-
cable requirements of the Federal Act and which are in
established use for the production of rice, cranberries,
or other wetland crop species;

iv. The discharge of material incidental to the emer-
gency removal of sandbars, gravel bars, or other similar
blockages which are formed during flood flows or other
events, where such blockages close or constrict previ-
ously existing drainageways and, if not properly re-
moved, would result in damage to or loss of existing
crops on land in established use for crop production.
Such removal does not include enlarging or extending
the dimensions of, or changing the bottom elevations
of, the affected drainageway as it existed prior to the
formation of the blockage. Removal must be accom-
plished within one year of formation of such blockages
in order to be eligible for exemption under this para-
graph; and
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v. Minor drainage in wetlands is limited to drainage
within areas that are part of an established farming or
silvicultural operation. It includes maintenance of exist-
ing drainage tile or other drainage structures. It does
not include drainage associated with the immediate or
gradual conversion of a wetland to a non-wetland (for
example, wetlands species to upland species not typical-
ly adapted to life in saturated soil conditions), or
conversion from one wetland use to another (for exam-
ple, silviculture to farming). In addition, minor drainage
does not include the construction of any new canal,
ditch, dike or other waterway or structure. Any dis-
charge of dredged or fill material into the wetlands or
State open waters incidental to the construction of any
such structure or waterway requires a freshwater wet-
lands or State open water permit, and will not be
considered minor drainage;

2. Construction or maintenance of farm or stock
ponds or irrigation ditches, or the maintenance of drain-
age ditches, provided that such facilities are for farming,

ranching or silvicultural purposes and do not constitute a -

change in use. Any dredged material from pond construc-

tion or maintenance must be placed outside the freshwa-

ter wetlands unless it is needed for the structural or
environmental integrity of the pond; and

3. Construction or maintenance of farm roads or for-
est roads constructed and maintained in accordance with
best management practices (BMPs) to assure that flow
and circulation patterns and chemical and biological char-
acteristics of freshwater wetlands and State open waters
are not impaired and that any adverse effect on the
aquatic environment will be minimized. Where the pro-
posed discharge will result in significant discernible altera-
tions to flow or circulation, the presumption is that flow
or circulation may be impaired by such alteration. Roads
constructed for forestry and silviculture purposes shall be
constructed using temporary mats whenever practicable.
All roads employing the placement of fill shall be re-
moved once the land use changes from forestry to another
use.

(d) Normal harvesting of forest products in accordance
with a forest management plan approved by the State
Forester is exempt from the requirement of a freshwater
wetlands permit, transition area waiver, or open water fill
permit, subject to the limitations of this section. However,
the removal of stumps results in a discharge of dredged or
fill material, and a change in use and an impairment of flow
or circulation. Therefore, under (b)1 above, the removal of
stumps is not exempt.

(e) Until March 2, 1994, when the Department assumed
responsibility for the Federal 404 program, the Department
issued certain exemptions based on prior local approvals.
However, as of March 2, 1994, these exemptions are void as
they apply to freshwater wetlands permit and open water fill
requirements. The exemptions continue to apply to transi-
tion area requirements, and are described at (f) below.
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