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 STATE OF NEW JERSEY -
Department of Law and Public Safety
DIVISION OF.ALCOHOLIC BEVERAGE CONTROL

1100 Raymond Blvd. Newark. 2, N, J,
. BULLETIN 1245 S 5_ OCTOBER 21, 1958.
APPELLATE DECISIONS - BROADLEY v. CLINTON AND KLINGLER.
JOSEPH BROADLEY,»-A‘ . )
' 'Appellant, )
Ceyge - _ : ON APPEAL
o < ) CONCLUSIONS AND ORDER .
. COMMON COUNGIL OF THE TOWN

. OF CLINTON and WILLIAM KLINGLER, )

Respondents-. )

-——-————————-——.——m——-————-—-—-—-a—'_.-..-»:-

Italo M. Tarantola, Esq. and Harry Kriegerg Esq., Attorneys
for the Appellant., ‘
A. Warren Herrigel, Esq., Attorney for Respondent Common
. » Council. -
E. Herbert Kiefer, Esq., Attorney for Respondent William
- Klingler., '

BY THE DIRECTOR :
‘The Hearerlhas filed the following Report herein: B

"This is an appeal from the action of respondent

Councll whereby on November 12, 1957 it approved the applica- h

- 'tion for the issuance of a new plenary retail distribution —
- llcense to respondent William Klingler for premises known as -
. Unit #104 of Clinton Stores, Inc., Route 22, Clinton. Sald

* llcense was to become effective on December 2, 1957 provided~

varlous alterations on the premlses were made and approved
by the respondent Council. . :

"At a regular meeting of respondent Councilpon
November 12, 1957, the date on which Klingler's application
was approved, four of the six members of the Council were , -
present. Two members voted 'yes' to approve the application‘»:

for the license in questlon, one voted 'no' and one stated

'not’ voting'. The mayor, who presided at the.said meeting,
then announced 'The motlon to adopt this resolution having
been approved by a vote of two to one and one not voting,

two absent, therefore I declare this license shall be issued .
to William Klengler (Klingler), Annandale, New Jersey, as .

directed by the Common Council', Thereafter, on December: E,f*r

1957, at a special meeting of the respondent Council with .
five of the sgix members thereof being present, a resolution .
was unanimously adopted approving the premises of Klingler = = .

© for the 1ssuance of ‘the license thereto.

"Joseph Broadley, the appellant herein, was. one of

“the ‘thirteen applicants for the license now being considered

"The appeal filed by Broadley sets. forth, in subf*

stance, the following grounds for reversal of rerondent
ACouncil's actlon: ,

There is no need for a plenary retail distribu-'w
tion license in the municipality.
2

b. At a referendum held at the general election in
1955 the voters of Clinton opposed the issuance .- =
of a plenary retail distribution license. -

S
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¢c. The actilon of the Council in approving the resolu-~
tlon granting the license to respondent Klingler
wag lllegal and void because of the absence of a
_properly constituted quorum. :

d. . The respondent Council at the meeting held on
November 12, 1957 was 'under the mistaken. appre-
hension and belief that it could only consider 3
applicants for sald license instead of all 13
applicants who had filed applications for such
license’,

e. The selection of respondent Klingler as the per-
son to receive the license in question was not
-"based on any reasonable standard and was ‘'biased,
partial and discriminatory' and 'the actions of
the Common Council were arbitrary, capriclous and
. unreasonable and constituted an abuse of its
discretion’

"I shall first dispose of the technical objections
entered with reference to the procedure of the respondent
“Councll at the meeting held on November 12, 1957 when the
sapplication for the plenary retail distributlon license of
ﬁKlingler was approved. ,

"It appears from the testimony herein that the Mayor.
called the meeting to order for the purpose of considering the
'selection of a person and premises to which the license in ques-
‘tion was to be issued. Fowr members of the respondent Common
‘Councill were present at the time. It appears that months prior
to this meeting a committee composed of three members of the
Common’ Council was appointed to determine the fitness of the
-particular premises of the respective applicants for the
license. At the meeting aforementioned;, for various reasons

. -announced by the attorney as a result of the report of examina-
“tlon made by the members of the committee and as a result of an
rexamination of the applications of the respective applicants,
‘ten applications were ruled to be irregular. The appellant
wwas among the remaining three applicants whose applications and
:proposed premises were approved for consideration by the respon--
“dent Council. One of the members of the Council made a motion
~to approve the application filed by respondent Kllngler, which
motion was seconded by another member thereof., The mayor
instructed the clerk toc proceed with the roll call at which time
“two members voted in favor of the motion, cne against and the
fourth member declared himself as f‘not voting’

: "The questilon 1mmediate1y arises as to the validity. of
- the action taken by respondent Council. Justice Parker, speak-
“ing for the Supreme Court in the matter of Kozusko v. Garretson,
102 N.J.L. 508, stated that ‘It may well be conceded that when
in a parliamentary body a majority vote suffices for effective
_enactment, and some vote aye and the others remain silent, they
-are taken as voting in the affirmative. Such we understand to
‘be the law. In line wilth this is the principle that where a
quorum is present, a proposition is carried by = majority of
‘all the votes cast, though some of the members present refuse to
‘vote. 29 Cyc. 1690. This is; or was, the congressional rule.
U. S, v. Ballin, 144 U, S. 1., In this state it has been held
‘that the vote of a member present who declined to vote at all
‘should be counted in the affirmative. Mount v. Parker, 32
‘N, J. L, 341', However, Justice Parker TUrther stated that
‘Where a person had not voted bub had expressed himself to be
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N opposed to the motion, his vote could not. be counted as in
favor of the resolution. He quotes Chancellor Zabriskie in
Abels v. McKeen, 18 N. J. Eq. 462 who said, 'At such a meeting,

- 1f a vote is taken and no one dissents, all who do not vote
are considered as voting with the majority for the motion. And
a vote of three ayes at a meeting of twenty, where no one disg-
sents, 1s considered as the afflrmative vote of all present .,
But where a member does dissent his vote cannot properly be
counted./in the affirmative. '

"Although the transcript of the proceedings held
before: the respondent Council on November 12, 1957 failed to
disclose the sentiments of Councilman Harold Martin, he testi-
-fled at the hearing herein when dquestioned about his failure
to vote;, that 'What. the councilmen wanted I'd be willing to go
along with the majority of the councilmen, what they wanted
was all right with me, but I don't want to be impliecated in
.choosilng any candidate, anyone of the thirteen. I*"did not
have anything against them. I mean I knew several of -them
very well, and, for me to say what one was better or should
have the lioensey I wouldn't -want to get| myself involved't.

It is apparent from the explanation giveL by Councilman Martin
- that, regardless of who might obtain the license, he wished to
abstaln from voting on the question. Under the circumstances,
his refusal to vote must be considered as assenting to the '
adoption of the resolution and must be counted in the affirma-

tive. Thus, with the four members present the resolutlon
passed by a vote of three to‘:one, ,

- "Appellant further contends that when the Town of

Clinton was incorporated in 1865, the charter provided !'That
the Common Council, or a majority of them in Common Council,-
met, shall have the sole and exclusive right and power of -
licensing and assessing every innkeeper, tavern keeper...-‘g
However, it has been ruled in the case of Manno v, Clifton, »
14 N, J. Super. 100, page 102, that a local issuing authority - -
dcts pursuant to the provisions of the Alcoholic Beverage =
Control Act which contains no provision requiring a majority -
vote of all members of the Council for valid action. R. S.
'33:1-19. Therefore, the common law, which requires for valid
action the affirmatlve vote of a mere majority of a quorum,»»
will prevaill. .

"The appellant also insists that the result of the
public referendum held in 1955 on the question whether a new
plenary retail distribution license shall be issued in the-
municipality (which was voted in the negative) should be con-

- 'sldered by the respondent. Councill to be the sentiment of the
majority of the people in town. However, the majority of
‘negative votes on such a question does not constitute a man-
date. To the contrary, R.: S 19:37-4 provides. that iThe
‘result (the number of "yes" and the number of "no" votes at

" such an election) shall not bind the governing body..., nor
be taken or constructed as other than an expression of senti-
ment by the voters, to be followed or disregarded by the
governing body in its discretion', ' New Brunswick Boat Club,

- Inc. v, Highland Park, Bulletin 1229, Item 2. ‘

: "The evidence presented at the hearing is far- from
conclusive that the respondent Councll erred when considering
only. the three -applications which, in 1ts opilnion, were con-
sldered proper ‘as were the proposed licensed premises relating

~thereto., It appears from the testimony herein that the - =

"respondent licensee's premises are qulte some distance away
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from the nearést liquor establishment. :The number of licensed
places to be permitted in.any particular area 1s a matter -.
confided to the sound discretilon of the issulng authority. =
Carriell et ail. v. Newark et al., Bulletin 1043, Item 2., Fur-
thermore, it might be well to mention in passing that appelZ. .
lant, in making application for a license of the type in
question, must have believed that a need existed for a RIS
plenary retail distribution license in the town. The conten=.
tlon of appellant that there 1s no need or necessity for the’
lssuance. of a’plenary retall distribution license in the
municipality appears to be without merit. »

.

"The Director's function on appeals of this type is~?*
" not to substitute his personal opinion for that of the issu-
.. ing authority, but merely to determine whether reasonable
. cause exists for its opinion and, if so, to affirm irrespec-
tive of his personal v1ews. Welss v. Newark, Bulletin 1079,
Item T. ' '

"I have considered other contentions presented by the
appellant at the instant hearing and the argument of the
attorney, on behalf of the appellant as set forth in the memo-
randa filed herein, but find them insufficient to warrant a
reversal of the actilon taken by respondent issuing authority.
Under the circumstances of this case, I am:satisfiled that the
members of the respondent Council did not abuse their discre-
tionary power Iin granting a license to respondent Klingler.
Moreover, there 1s no evidence presented herein that the mem-
bers of the respondent Councll in arriving at their determina-
tion were biased, discriminatory, arbltrary or capricious.

I conclude that appellant has not sustained the burden of
proof imposed upon him in establishing that respondent Council
acted in an erroneous manner. Rule.6 of State Regulation No.
15. I recommend that the actlon of respondent Council in
approving the applicatlon for the lssuance of the license 1n
question to respondent Klingler for premises Unit #104 of
Clinton Stores, Inc., Route 22, be affirmed.

Written exneptions to the Hearer's Report and written
argument with respect thereto were filed with me by appellant's
attorneys, pursuant to Rule 14 of State Regulation No. 15,

' After carefully considering. the entire record herein,
inecluding the transecript of the testimony, the memoranda filed
with the Hearer by the attorneys for the respective parties to
this appeal prior to the Hearer's recommendation in the matter,
the Hearer's Report and the exceptions and written argument
submitted by the attorneys for the appellant in furtherance
thereof, I concur In and adopt the conclusions: set forth in

the Hearer's Report as my conclusions herein. I shall affirm

\\\\\\ the action of the respondent Common Council.

Accordingly, it 1s, on this l6th day of September, 1958,

ORDERED that the action of respondent Common Council .
be and the same 1s hereby affirmed and that the appeal herein
be and the same 1s hereby dismlssed.

WILLIAM HOWE DAVIS
Director,
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2% DISCIPLINARY PROCEEDINGS - VIOLATION OF RULE 1 OF STATE
REGULATION NO. 38 - PRIOR RECORD - LICENSE SUSPENDED FOR 75
DAYS, LESS 5 FOR PLEA,

-In the Matter of Disciplinary
Proceedings against

)
THEODORE PAWLOWSKI. | )
33 TemnptaroKT SAvERN ) CONCLUSIONS
Jersey City 4, N, J., ) AND ORDER
)
)

Holder of Plenary Retail Consump-
tion License C-MK8 issued by the
Municipal Board of Alcoholilc
Beverage Control of the Clty of
Jersey City.
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James F. McGovern, Jr., Esq., Attorney for Defendant~licensee.’
Dora P. Rothschild, appearing for the Division of Alcoholic
Beverage Control.

BY THE DIRECTOR:

Defendant pleaded non vult to a change alleging that
on July 17, 1958 he sold during prohibited hours alcoholic
beverages in original containers for off-premises consumption,
in violation of Rule 1 of State Regulation No. 38. o

The file herein discloses that on Thursday, July 17,

1958, at about 1C:40 p.m., an ABC agent, investigating a speci-
fic complaint that sales were being made in violation of

- Regulation No. 38, entered defendant's licensed premises and
took a seat at the bar. At about 10:50 p.m. the agent saw
John Olsgzlewskl, the bartender, make a sale of three cans of.
Ballantine beer for off-premises consumption to a male patron.
The agent th@reupon asked the bartender for a pint bottle of
port wine "to take out". The bartender complied by handing -
the agent a pint bottle of California Vincove Port Wine for
which the agent paid him 55¢. The agent placed the said bottle
of wine in his trouser pocket, left the premises and Peturned
within a few minutes with another agent. Both agents identi-
fied themselves to the bartender who admltted aforesaid illegal
sale to the agents.,

‘ By way of mitigation of penalty, the attorney for the
licensee submitted a statement setting forth therein that the
bartender was recently employed and acted contrary to the :
stringent instructions previously given to him by the licensee.
The licensee, however, cannot escape the consequences of the
aforementioned act of his agent (Rule 33 of State Regulation

‘No. 20). Cf. Re Czaplickl, Bulletin 1170, Item 6.

Defendant has a prior adjudicated record. Effective
June 25, 1956 his license was suspended for thirty-five days
for a Regulation No. 38 and local "hours'.violatilon:
(Re_Pawlowski, Bulletin 1123, Item 33 Moreover, while defend-
ant was an officer and one of the principal stockholders of
Pawlowskil's Tavern, Inc., the holder of & license for premilses
245 Monmouth Street, Jersey City, the llcense of that. corpora-
tion was twice suspended, first effectlve March 15, 1955 for
ten days for a Regulation No. 38 violation in which defendant
personally participated (Re Pawlowski's Tavern, Inc., Bulletin
1055, Item 5) and agaln effective October 3, 1957 for forty
days for a Regulatilon Np 38 and local "hours' violation
(Re Pawlowski's Tavern, Inc., Bulletin 1194, Item 3).
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; - The defendant has shown a flagrant disregard of the

regulations in that, in effect, this is his fourth similar “-.
adjudicated vLojatﬂrn within fthe brlef period of four years.
Such conduct will not be tolerated, Licensees so involved
must suffer severe penalties. Under all the circumstances,
I shall suspend the defendant's license for seventy-five days.<
Cf. Re Woodlawn Bar & Grill, Inc., Bulletin 1060, Item 2, :
Wherein the license was suspended for sixty days (net fifty- .
five days) for a third "hours" violation within a five-year
Period., TFive days will be remitted for the plea entered

- hereln, leaving a net suspension of seventy days.

Acecordingly, it is, on this 17th day of September, 1958

ORDERED that Plenary Retail Consumptlon License C-448,
issued by the Municipal Board of Alccholic Beverage Control
of the City of Jersey.Ciby to Theodore Pawlowski, t/a Ted
Pawlowski Tavern, for premises 341 Johnston Avenue, Jerse
City, be and the same is hereby suspended for seventy (70 %
days, commencing at 2:00 a.m. September 29, 1958, and ter-
minating at 2:00 a.m. December 8, 1958.

WILLIAW HOWE DAVIS
Director.

3. DISCIPLINARY PROCEEDINGS - SALES TO MINORS - PRIOR RECORD -
LICENSE SUSPENDED FOR 45 DAYS.

~In the Matter of Disciplinary
Proceedings against

ROSE SHALICROSS

t/a THE ANTLERS

W/s Delsea Drive North of
" Franklinville

Franklin Township .

PO Franklinville, N, J.,

Holder of Plenary Retall Consump-
tion License C-2 for the 1957-58
~and 1958~59 -licensing years, lssued
by the Township Committee of
Franklin Township. )

CONCLUSIONS
AND ORDER
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Frank J., Testa, Esg., Attorney for Defendant- licensee.

Edward F. Ambrose, Esq., appearing for the Division of
Alcoholic Beverage Control. ‘ S

BY THE DEPFCTOR°
The Hearer has filed the follOW1ng Report herein.

)  "Defendant pleaded not guilty to a charge alleging
" that on April 15, 1958 she sold, served and delivered and
allowed, permitted and suffered the sale, service and delivery
of alcoholic beverages, directly or indirectly, to Arthur ---,.
age 17, Lloyd -~--, age 17, Henry ---, age 20 and Leonard ---,
~age 20, and allowed, permitted and suffered the consumption of
" such beverages by saild minors in and upon her licensed premises,
',in violation of 'Rule 1 of State Regulation No. 20, <

: "At the hearing herein the four minors testified

that on Aprill 15, 1958 at about 11:30 p.m. they arrived at the
- parking lot of the licensed premises in an automobile owned and
operated by Arthur; that they entered the licensed premises in
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pairs, Lloyd and Leonard used the side entrance and took seats
- at one corner of the bar and were followed shortly by Arthur
and Henry who used the front entrance and took seats at the
bar a few feet to the left of Lloyd and Ieonard; that they X
- remained on the premises until about 12 midnight during which
time they were served several glasses of beer by Hiram Shall~: . -
cross; the bartender, who at no timé required any written proof
of their ages; that at about five or ten minutes before they
left the premises, two of them played darts and the other two
played shuffleboard; that except for the bartender and two
men who entered the premlses about five or ten minutes before
‘their departure, there was no one else on the premises during
- their aforesald visit; that upon leaving the premises they
re-entered their automobile and were on their way home when
a police officer stopped their car on the highway at Clayton
- (about four .or five miles from the licensed premises); that
Arthur (the driver) was taken into custody by the police
officer; that shortly thereafter the officer returned with
“Arthur and released him and that they then drove home.

"Lloyd testified that he 1s a laborer; that he con-
sumed four glasses of beer; that he is a friend of Leonard;
that. the first time he ever visited a barroom was on the
date alleged; that it was also the first time he ever drank
any beer away from his home; that the licensed premises had
a sign on the front of the building which read: ‘'Antler's
Cafe'! and that the premises contained a dart board and shuffle-
board, and that there were no tables or chairs in the barroom.

"Leonard testified that he 1s a mechanic's helper; that
he consumed four glasses of beer; that he is a friend of Lloyd;
that April 15th aforesaid was the first time he and Lloyd
visited a tap room.

"Arthur testifiled that April 15th aforesaid was hig”
second visit to the licensed premises; that on his first visit
(about a month prior thereto) Hiram Shallecross questioned him
about his age and refused to serve him. On the night in ques-
‘tion he consumed seven glasses of beer; that he had not drunk
any beer elsewhere on sald date; that the aforesaid police
officer took him to police headquarters at -Glassboro, gave him
a drunkometer test and that the result of the same was negative.

"Henry testified that he is employed at a service sta-
tion; that his only visit to. the licensed premises was on the
date alleged and that he consumed four glasses of beer,

- "An ABC agent testified that he was assigned to inves-
~tigate the charges herein; that on April 17th he went to the -
licensed premises with Arthur, Leonard and Henry, all of whom

- immediately upon entering the premises identified Hiram Shall-
" eross as the bartender who served them with beer on April 15th
‘aforesaid; that at thils time Hiram Shalleross was sitting out-

slde of the bar and the licensee was present; that Hiram

Shalleross denied that he sold any alcoholic beverages to the
minors and stated that he had never seen them. before., _

: . "Rose Shallecross, .the licensee, testified that for the -
past four years she has operated the licensed premises; that
on April 15th from about 10:00 p.m., to about 12:45 a.m. the
next morning, she sat at one end of the bar at the licensed
premlses from which position she could see patrons entering
and leaving the premlses; that she dld not see any of the
minors involved hereln anywhere on the premises; that durlng
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~ such period she observed three female patrons and three male

. patrons at ths bar; that the women were eating pilzza pies and
drinking beer; that she served the women with the pies; that
the three women left about 12:30 a.m. and that she departed
Shortly thereafter; that she remembers the day in question:
and seeing the aforesaid patrons on the premisges on that day

! because April 15th was Election Day.

' "Hiram Shalleross, son of the licensee, testified that
on April 15, 1958 he was tending bar from about 8:00 p.m. to
about 2:15 a.m. the following morning; that he opened the
premises and went on duty at about 8:00 p.n. because it was

 Primary Election Day, that none of the four minors were on

the licenged premises on that day; that two of them (Arthur

.and Henry) looked familiar to him; that he,belleves he had -

" previously refused to serve them; that at about 8:30 p.m.
that evening James Hart, a patron, entered the premises and
within an hour was Jjoined by two male comp&m:‘i.mas‘9 all of whom
remained on the premises until 2:15 a.m. the next morning; that
‘between 9:30 p.m. and 9:45 p.m. that evening three female

- patrons,. Betty Nichols, Constance Bratis and Eleanor Hummell,
entered the premlses together, took seats:at the bar and

- remained there until about 12:30 a.m. the ‘next morning. At
about 1:00 a.m. that morning two male patﬂéns (strangers)
entered the premises and left about twenty minutes thereafter;
that Hart had visited the licensed premisgs that week on
Tuesday, Friday and Saturday and on prior]occasio 33 that the
three female patrons visited the premilses fevery once .in a
whilef; that they mostly patronize the pacdkage store (which
connects with the barroom); that he remembers that the three
‘women left the premises at 12 30 the following morning because
-at that hour he looked at the clock. 4

- "James Hart testified that on Aprll '15th at about 8:30

p.m. he entered the defendant's licensed premises and sat at
the bar until about 2:15 a.m. the following morning with two
male friends who followed him into the premises at about 9:00
p.m.; that at about 9:30 p.m. three women (one of whom he knew
as Eleanor) came into the premises and took seats at the bar
across from where he sat; that one of his male companions who
‘knew all three of the aforesaid women had treated them to a .
drink; that the three women remained on the premises about two -
"hours but he is not certain when they left; that he did not

- gsee any of the aforesald minors anywhere on the premises; that
he was able to see all patrons who occupled stools at the bar;
that he has visited the licensed premises 'not too often?; that
Hiram Shallcross was on duty as bartender and that Rose Shall-

- cross was in and about the premises and left the same shortly
after the three women departed.-

. "Wps, Nichols testified that she, Mrs. Bratis and
-~Mrs. Hummell entered defendant's licensed premises on- April
- 15th aforesald shortly before 10:00 p.m. and remalned thereon
until approximately 12:30 the following mornln% that during
their stay they each consumed between 15 and 13 glasses of
beer served to them by Mr. Shallcross and that they each ate
a small pile served by Mrs. Shallcross, the licensee; that
Mr, Hart and his two companions sat at the bar directly across
from them and at no time did she see any of the aforesaid minors
on the premises and that for the past four or flve months she
and her. aforesaild girl friends visited the licensed premises
every second Tuesday of the month because fthat is my night out'.
“Mrs., Nichols further testified that on some of these occaslons
She and her friends would attend the cinema or visit the Boys- .
‘ville tavern, that she remembers being at the Antlers (defendant 8



BULLETIN 1245 | ‘ PAGE 9.

licensed premlses) on the night of Aprlil 15th because it was
Electlon Day; that she did not know that April 15th aforesaid
was the third Tuesday of the monthj; that she did not know on

. what day of the month the second Tuesday in April fell; that
it .was not a fixed plan for her and her friends to go out
revery second Tuesday of the month; that on some occasions
these plans were changed and April 8th (the second Tuesday
in April) was one of" them.,

"Mrs., Bratis and Mrs. Hummell were called as witnesses
by the defendant and corroborated Mrs. Nichols as to the date
"and time they were in defendant's licensed premises, who were
- present and what occurred during their visit and their arrange-
ments for golng out together every second Tuesday of the month;
that they changed their plans to go out April 8th (the second
Tuesday of the month) to Tuesday, April 15th, and that they did
not see any of the minors on the premises. Mrs. Bratis further
testified that Mrs. Nichols was unavailable on many occasions;
that she was unable to recall any change of their original
plans to go out on the second Tuesday of the month in the
months 6f February and March 1958; that exclusive of April 8th
aforesaid, she does not remember any other date prior to April
15th when thelr plans were changed; that it was not their cus-
tom to go to the licensed premises every second Tuesday of the
month; that there were several occaslons when they visited
Henry's Tavern in Franklinville; that prior to April 15th they
went to the Antlers on a Tuesday in the latter part of Marchs
that she was positive of this fact because 'my sister came from
Pnhiladelphia and my mother -- They were with us that night';
that they had changed their usuval meeting date on this occasion
from the second Tuesday in March; that they went %o Henry 8
Tavern about the middle of April and they went to Henry's Tavern.
in the latter part of March. ‘ ‘

-~ "Mrs. Hummell also testified that she fixed April 15th
ag the date she visited the licensed premises because it was
Election Day and that in the afternoon of the same day she had
observed that the licensed premises were closed and that the
Fire House was being used as a voting poll. In addition,

Mrs., Hummell stated that she was not with Mrs. Nichols and
Mrs. Bratis in: March; that prior to April 15th she was with
~them in the winter time during a snow sStorm towards the end of
February and that she was not with them in Henry's Tavern in
the latter pavrt of March.

"The three female witnesses for the defendant testified
that they have been making regular visits to one of three
taverns (Antlers, Boysville and Henry's) for a period of four
to five months; that they have had a standing appointment to
go out together every second Tuesday of the month; that their -
dates have often been changed to meet the convenience of one
of them (Mrs., Nichols) and that there were such changes of dates
in April and March 1958. The bartender testified that James
Hart visited the licensed premises on three occaslons in the
week of Aprill 1l4th, to wit, Tuesday, Friday and Saturday, and
that he had also visited the licensed premilses on prior occa-
slons. Mrs, Bratis stated in the middle of April they went to
Henry's Tavern; that she did not recall any changes of dates
for the month of March and then stated that she and her friends
were at the Antlers (defendant's licensed premilses) towards the
end of March. She later corrected herself and stated that there
was a change of dates 1in March and that they went to Henry's
and not to the Antlers at the end of March.
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" "This case presents a clear conflict between the
evidence given by the minors and the evidence given by the
~defendant and her witnesses. I have carefully examined all
of the testimony in the case and am satisfied that the facts
to which defendant's witnesses testified could easily have
occurred at one of the other taverns aforementioned or at
defendant's licensed premises on some date other than Apr11 15,

1958.

: - "I am also satisfied that at the time of the hearing
the activitles of the minors on the alleged date of the vio-.
lation were still fresh in their minds. Lloyd testified that
“on the date in questlon when he visited defendant's licensed
premises he saw a 8ign on the bullding which read 'Antler's
Cafe'!; that it was his first venture into a barroon and that
it was also the first time he ever drank beer away from his
home. These facts, plus the fact that he was in the car with
the other three minors when it was stopped as aforesald by. the
police officer, no doubt were strongly imbedded in his mind.
Lloyd's statements are corroborated by Leonard who said that
April. 15th was the first time he and Lloyd visited a tap room. -
I am unable to find any inconsistencies or defects in the
testimony of the minors and cannot conceive of any reason why
they would deliberately gilve false testimony. I find that
notwlthstanding the exhaustive cross-examination of the minors,
their testimony remained unshaken and that they gave an accurate
and truthful account of what transpired in the case. .Under the
circumstances; I conclude that the Division has sustained the
burden of proof of defendant's guilt by a failr preponderance of
the believable evidence and 1t is recommended that an order be
entered finding the defendant gullty as charged.

"Defendant has a prior adjudicated record. Effective
October 3, 1955 when defendant held a license for the same
premises in partnership with Hiram B. Shallcross, such license
was suspended by the Director of this Division for five days
for a sale to a minor. Re Shallcross, Bulletin 1084, Item U4,
In addition, the license of the defendant was suspended by the
local issuing authority for fifteen days;,; effective April 22,
1957, for sale to minors. Since the violation herein is the
third similar violation within five years and considering the
tender age of two of the minors (17) and the number of minors
Involved, it is further recommended that an order be entered
providing that defendant‘s license be suspended for a period of
forty—five daysa _ . i

Written exceptions to the Hearer's Report and wrltten
argument with respect thereto were filed with me by the attorney
for the defendant, pursuant to Rule 6 of State Regulation No., 16,

Having carefully considered the entlre record, including
- the transcript of the testimony, the Hearer's Report and the
. exceptions and argument filed herein, I concur in the Hearer's
- findings and conclusions and adopt his recommendations.

Accordingly, it is, on this 17th day of September, 1958,

ORDERED that Plenary Retall Consumption License C-2,
issued by the Township. Committee of Franklin Townshilp to Rose
Shalleross, t/a The Antlers, for premises on W/s Delsea Drive
North of Franklinville, Franklin Townshilp, be and the same is
hereby suspended for forty-five (45) days, commencing at 3:00
a.mn. September 29, 1958, and terminating at 3:00 a.m, November

13: 1958

WILLIAM HOWE DAVIS
Director.
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%, DISCIPLINARY PROCEEDINGS - SALES TO MINORS - PRIOR RECORD OF .
" LICENSEE NOT CONSIDERED BECAUSE OF COMPLETE CHANGE OF STOCK-
HOLDERS ~ LICENSE SUSPENDED FOR 30 DAYS, LESS 5 FOR PLEA,

In the Matter of Disciplinary . )
Proceedings against : . ’

KELLER'S TAVERN AND GROVE, INC. | - ‘
94 CamthWn Road ? ! CONCLUSIONS .
Berkeley Helghts, N, J., f : ‘ AND_ORDER s

‘Holder of Plenary Retail Consumption
License C-2 (for the 1957-58 and 1958~

. 59 licensing periods), issued by the
~+ Township Commlttee of Berkeley Heights
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 Edward A. Costigan, Esq., Attorney for Defendant-licensee.
Edward F. Ambrose; Esq., appearing for Division of Alcoholic
S ' ' . ‘ ‘Beverage Control.

“BY THE DIRECTOR : -
Defendant pleaded non vult to'thelfolloﬁing charge s

- "On May 31-and June 1, 1958, you sold, served and .
delivered and allowed, permitted and-suffered the sale,
Service and delivery of alcoholic beverages, directly or
indirectly, to persons under the age.of twenty-one (21)
years, viz., Paul ---, age Iy, Herbert ---, age 17, David
~--; age 18 and John ---, age 20, and allowed, permitted
and suffered the consumption of alcoholic beverages by .
such persons In and upon your licensed, premises; in vio- =
~lation of Rule 1 of State Regulation No6. 20,"

, : The file herein discloses that ABC agents, acting on
- information received from the Police Departments of Chatham .

Township and Borough of Chatham, obtained sworn, written state-

ments from Paul --- (age 17), Herbert ~-- (age 17), David ===
(age 18), Donald -~- (age 195 and John --~ (age 203. From

these statements it appears that on Saturday, May 31, 1958, a%‘c o
about 4:00 p.m., John and Donald arrived in the immediate viei~

- nity of defendant's licensed premises in an automobile driven
. by John; that John alone entered the premises and, without being
required to make any written representation of his age, purchased
" thirty-six twelve~ounce bottles of Schaefer beer from one of two .
pbartenders then on duty and paid for the same With money contri-
- buted by John and Donald; that John and Donald brought the beer
to John's house where a party attended by aforesald minors was
‘held that evening; that Herbert and David left the party and, .
at about 11:45 p.m. the same evening, arrived at the defendant's
‘licensed premises; that Herbert went to the bar where he ordered
a ham sandwich from the bartender and consumed two glasses of
beer glven to him by a male patron standing at the bar; that .
‘David was engaged in a game of pool and, in the course of 'the
same, drank a glass of beer brought to him by one of the other
players; that at about 12:30 a.m. the following morning John,
accompanied by Paul, returned to the licensed premlses; that
John went to the bar, ordered and was served two glasses of.
beer (one of which he brought to Paul who was standing near the
pool table); that Paul had consumed about half of hils glass of

beer when the bartender had taken it from him because he appeared

to be a minor; that John, Paul, Herbert and David left the prem-
ises that morning (June 1, 195é) at about 12:45 a.m, and that at
no time was any of them required to make any written representa-
tlon of his age, _ : : I

, The file further discloses that on June 6, 1958, all of
the aforesald milnors ldentifled the llcensed premilses as the
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place where they purchased, consumed or were served aforemen-
tloned alcohollc heverages as hereinabove set forth. John
-pointed out Warren Oppel as the bartender who served him the
beer on the morning of :June 1, 1958; and was unable to make
positive identiflcatlon of the person who sold him the afore-
sald thirty-six bottles of Schaefer beer on May 31, 1958, =~
aforesaid. N o

. By way of mitigation of penalty the attorney for the
licensee has submitted a statement setting forth theréin that
the minor (John) had failed to identify the person who sold

- him the thirty-six bottles of Schaefer beer on May 31, 1958;

. that the sale of the beer to the minors Herbert and David had
been made indirectly through an adult; that the bartender
(Oppel) had taken away the glass of beer from one of the
minors (Paul) because he was in doubt a3 to his age, and that
the prior record for an offense committed while the license
was being operated under the same corporate name should not
be considered in fixing the penalty for the violation herein.

: In response to these contentions I wish to point out
that it has long been established that the failure of the
minor to identify the specific person who made the sale of -
intoxicating beverages to him is not fatal in disciplinary pro-
ceedings against the licensee. Cf. Re Mondelli, Bulletin 1142,
Item 8. It is also immaterial whether the service or delivery
of the alcoholic beverages was effected by the bartender ox-
.indirectly by another; licensees are under the full responsi-
bllity of seeing to 1t that no minor is sold or served or

- allowed to consume any alcoholic beverages on the licensed
premises. Cf. Re Fran-Bo-Car, Inc., Bulletin 1186, Item 3.

The defendant 's record is clear except that on Januvary
10, 1956, the corporationf’s license was suspended for a period
of ten days for a similar violation. See Bulletin 1095, Item
11. It appears that the present stockholders were not involved
in the previous viclation since they took over the entire stock
and operatlon of the corporation about a year after the above
violation occurred. Re Sparrow Cigar Co,, Inc., Bulletin 832,

. Item 3; Re Belmar Delicatessen Co., Inc,, Bulletin 932, Item 6.
Furthermore, the record is barren of any evidence or 1lndication
of improper design or motivation in connectlon wlth the present
members'® acqulsition of the corporate stock. Under the cir-
cumstances I conclude that the penalty 'to be imposed herein
should not be increased because of the prior record. Cf.

Re Sparrow Cigar Co., Inc,., sSupra. . .

The minimum penalty for a sale to a seventeen-year-old
minor, where. three minors are involved, 1is twenty-five days .
(Re_Boscarell, Bulletin 1141, Item 11), to which five days
will be added because of the quantity of beer sold (Re Daniels,
Bulletin 1204, Ttem 9). I shall suspend the défendant's license
- for thirty days. Filve days will be remitted for the plea
entered herein, leaving a net suspension of twenty-flve days.

Aécordingly,/it is, on this 17th day of Septembgr, 1958}

ORDERED that Plenary Retall Consumption License C-2 (for
the 1958-59 licensing period}, issued by the Townshlp Committee
of Berkeley Helghts to Keller's Tavern and Grove, Inc., for
premises'Qﬁ Camptown Road, Berkeley Heights, be and the same is
hereby suspended for ‘twenty-five (25) days, commencing at 2:00
a.n. September 29, 1958, and terminating at 2:00 a.m. October

24, 1958.

WILLIAM HOWE DAVIS
' 'Direqtor@
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5. RECAPITULATION OF “ACTIVITY FOR QUARTERLY PERIOD FROM JLY 1, 1558 THROUGH' SEPTEMBER 30, 1958

: . : ‘ s SLY AJSG. SEPT. . JOTA,
"ARRESTS: - ‘ S SRR
Total number of persons arrested . 19 - - 7oy 23 . 76
Licénsees end employeas ' : 6 1 12 © 2
Bootleguers - . , 13 23 I u7
SEIZURES: . , : ‘
* Motor vehicles - cars i - 2 .3 5
Stilts - over 50 gallons ~ i 1 2 Yy
= 50 gallons or. under P 1 1 2
Mash - gallons : : 1,250.00 625.00 150.00 . 2,025.00
Distilled alcoholic beverages - gallons - bab -20.09 . 97.80 124455
Wine -~ gallons ‘ 15432 20.42 «25 29-99
Brewed malt alcoholic beverages -~ gallons ' 31.62 T A T L C T2.00:
RETAIL LICENSEESs , e | ‘ , . g
Premises inspected s : 700 666 " 587 ,‘1095?
Premises where alcoholic beverages were gauged , 319 303 k29 o L1
Bottles gauged - ‘ 6,159 5,218 o247 18,624
Premises where violations were found - . 19 95 ol 22y
Type of violations found . o V) 127 70 339
Unqualif ied employees ‘ ; 78 Lk 0 Ip2
Applicetion copy not evallebl _ ; 23 . 25 13 i
Reg. #38 sign not posted 7 17 16 - 40
- Prohibited signs ' ‘ 13 13 6 -2
Other mercantile-business 7 Z 6 2
Disposal germif necessary I R 11
Improper beer taps 1 - i 2
- Other violations 9 13 7 2y
STATE LICENSEESs _ ¢
Premises inspected : 1 3 25 9
License spplications investigeted 5 12 . 1o 27
- COMPLAINTS: ) ‘ . .
Complaints assigned for investigation 525 413 - W37 1,313
Investigations completed ' yl13 2l W58 . 1,272
Investigations pending . {210) {202) i70 i70
LABORATORYs . . 1 i
Analyses made - o ‘ 145 18l 78 - 513
Refills from 1lcensed premises - botties 1 3 - azg
Bottles From unlicensed premises b2 61 - 36
IDENTIFICATION: . ' ' ' 1
Criminal Fingerprint identifications made - 7 2 8 15
Persons fln%erprinfed fFor non=-criminal purposes : 0 25 199 , ?2 ‘
Identification contacts mude w/other enforcement egencies =~ 263 15 157 - 5
Motor vehicle identifications via N.J.State Police teletype 2 i 2 5
DISCIPLINARY PROCEEDINGS: } ) 40
Chses trensaitted to municipel ities Iy 12 1y 5
Violations involved ' r 15 12 15 29
. Sale during prohibited hours ' " 10 . 8. 1
Sale to minors : . _ 3 1
- Sele to non-mambers by club i I
Employee w/o identification card (local reg.) i -
Service to women et & bar (localureg.? - l
Permitting brawl on premises - 1
Sale to intoxiceted persons = -
. Ceses_instituted at Division 2 2 -
" Violations involved 3 4 2
Sale to minors i 1
" Sale during prohibited hours

Permitting immoral activity on premises
Sale below minimum resale price
Conducting business as e nuisance
Possessing liquor not truly labelad
Pernitting foul language on premises
Sale to intoxicated persons C
Permitting bookmeking on premises
Possessing..indecent ! matter

Hindéring investigation

Permitting lottery ectivity (numbers)
‘Sele outside scope of license

Delivery without bona fide invoice
Permitting hostesses on premises

Fraud end front

Fallure to have copy of license epplication on premises
Unauthor i zed trensportation S
Service to women at & bar (local reg.)
Sele during license suspension -
Possessing contraceptives on premises
Retaller employing solicitor
Ungualifled emloyes -
Peddling from vehicle v
Permitting prostitute on premises
Failure to close premizes during prohibited hours

N
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DISCIPLINARY PROCEEDINGS (Continued)s I
Cases brought by minicipalities on own inlﬂaﬂve
and reported to Division 11 13 2
" Vinlations involved 15 12 30
Sale to minors 5 ‘ oy
Permitting brawl on premises 2. 5 5
Sale during prohlbited hours 3 1 3
Conducting business as a rwisance 3 - 2
Permitting immoral ectivity on premises 1 - 1
~ Purchase from improper source - - 2
Permitting prostitutes on premises 1 - -
Permitting hostesses on premises - 1 -
Permitting bookmaking on premises - 1 -
Service to women at a bar (local reg. ) - - 1
Sale to intoxicated persons - - 1
Possessing liguor not truly labeled - - i
HEARINGS HELD AT DIVISION:

Totel number of hearings held 29 ‘ 29 46 il
Appeals 5 5 6 1
Disciplinery proceedings 26 17 25 68
Eligibility [ 3 7 12
Selzures 3 i 2
Tex revocat ions - 3 b 7
Applicationg for license 1 - 2 3

STATE LICENSES AND PERMITS ISSUEDs )
Total number issued 2,004 1,217 bs2u7 kB

Licenses . 589 3 Y 599

Employment permits 332 7 191 170

Solicitorsy " 55 5 42 162

Disposal w Y 107 76 277

Soclal affair ¥ 38 434 k18 1,236

Miscellaneous ™ _ 265 105 243 ‘ 617

Trensit insignia 259 223 24k 126

Trensit certificates 22 %0 29 . 8l

WILLIAM HOWE DAVIS -
Dateds October 9, 1958 : - DIRECTOR
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6. DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOR - PRIOR RECORD -
LICENSE SUSPENDED FOR 25 DAYS, LESS 5 FOR PLEA. ,

‘In the Matter of Disciplinary )
Prooeedings against )
JOHN GAVLAK

t/a MAIN STOP )

- 35 Main Avenue , '

Wallington, N. J., ~ ) CONCLUSIONS

' : AND ORDER
 Holder of Plenar ‘Retall Consump- )
- tion License C-14 (for the 1957-58

~and 1958-59 1icen31ng years), issued )

by .the Borough Council of the Borough
- of -Walllngton.
, Leo J. Berg, Esqo, Atﬁdrney for Defendant-licensee.
‘JWilliam F, Wood, Esq., appearing for Division of Alcoholic
Beverage Control.

' BY THE DIRECTOR:

Defendant pleaded non vult to a charg alleging that
he possessed on his licensed premises alcoholic beverages in
bottles bearing labels which did not truly describe their
contents, in violation of Rule 27 of State Régulation No. 20.

o The file herein disoloses that on May 15, 1958, an
ABC agent, while testing and gauging the licensee'’s open '
bottles of alcoholic beverages, seized a number of such bottles
because they appeared to have been refilled, and submitted the
same to the Division's chemist for analysis. The chemist's
report shows that, when compared with the samples of the genu-
ine product of the labeled brands, the contents of two of these
bottles (labeled "Calvert Reserve American Blended Whiskey 86
Proof" and "Seagram's Seven Crown American Blended Whiskey 86
Proof") varied substantially in solids and acids.

By way of mitigation of penalty the attorney for the
defendant has submitted a statement setting forth therein that -
the licensee had no knowledge of the offense charged herein.

I have carefully examined the file in the case, together wilth
the report of the agent, and do not find any extenuating cir-
cumstances in the case which would impel me to impose less than
the established penalties in cases of this kind,

' - Defendant._ has a prior adjudicated record. Defendant's
1icense was suspended for sixty days effective.June 25, 1946,
for a violation similar to the one charged herein (Re Gavlaks
Bulletin 716, Item 7); effective June 27, 1951, defendant's
license was suspended for fifty days on charges of permitting
gambling on premises and possession of ‘lewd matter (Re_Gavlak, -
Bulletin 910, Item 7); effective May 12, 1952, defendant's
license was suspended for fifty days for -a violation similar to
the present one (Re Gavlak, Bulletin 936, Item 3). The minimum
suspenslon in cases of this kind, where two bottles are involved,
is fifteen days. Re Kiken, Bulletin 1187, Item 11l. Under all
the clrcumstances and consldering the defendant's past record,

I shall suspend defendant's license for twenty-filve days. Filve
days will be remitted for the plea entered herein, leaving anet

' suspension of twenty days° .

Accordingly, it is, on this 9th day of September, 1958,
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ORDERED that Plenary Retail Consumption License C-14,
issued by the Borough Council of the Borough of Wdallington to
John Gavlak, t/a Main Stop, for premises 35 Mailn Avenue,
Wallington, be and the same 1s hereby suspended for twenty
(20) days, commencing at 3:00 a.m. September 16, 1958, and
terminating at 3:00 a.m. October 6, 1958, ,

WILLIAM HOWE DAVIS
Director.

7. DISCIPLINARY PROCEEDINGS - EFFECTIVE DATES FIXED FOR 4
SUSPENSION PREVIOUSLY IMPOSED UPON RESUMPTION OF BUSINESS,

In the Matter of Disciplinary )
Proceedings against )

T-BAR & GRILL, INC.

t/a T-BAR 4
257 Market Street ) ORDER
Newark, N. J., )

Holder of Plenary Retail Consumption
License C-328 (for the 1957-58 licensing)

year), 1lssued by the Municipal Board of

Alcoholic Beverage Control of the City )

of Newark. : - )

Herman Blank, Esq., Attorney for Defendant-licensee.
Stanley Blasl;, Esq., Attorney for Petitioner.

BY THE DIRECTOR:

By order dated June 17, 1958, I suspended defendant!'s
license for sixty-five days. Because defendant was not con-
ducting business at that time, the order provided that the

~effective dates for -said suspension would be fixed by a subse-
quent order after the premises shall have reopened for business.
Bulletin 1237, Item 1. ' . ' . ‘

It appears that the license for the 1958-59 licensing
year was renewed in the name of Theodore S. Meth, Receiver in
Bankruptcy of defendant, and that on September 9, 1958, the
Municipal Board granted a transfer from said Recelver to T-Bar

- Assoclates, a corporation. A recent investigation of the
premises discloses that they are in a satisfactory condition to
permit the transferee to reopen for business as soon as the
transfer is endorsed on the face of the license certificate.

Accordingly, it is, on this 15th day of September, 1958,

ORDERED that the sixty-five-day suspension heretofore
imposed on License C-328 shall commence at 2:00 a.m. September -
22, 1958, and terminate at 2:00 a.m., November 26, 1958,

WILLIAM HOWE DAVIS
Director.

8. STATE LICENSES - NEW APPLICATION FILED,

Abbey Wines, Inc., t/a New Jersey Wines, Garden Wines, Valley
Stream Wines & California Products ‘
‘Storeroom j#1, Meadow Yards, P.R.R., Newark Turnpike, Kearny, N.J.
Application filed October 16, 1958 for Plenary Winery License.
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Director,
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