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W illiam Messina and Jennie
Di Carolis, by her next friend,

Angelina Di Carolis,

Plaintiffs, .
s, Action 10

at Law.

John W Teehune, Joseph Pico

and Chisholm-Weisgerber, Inc .,

Defendants.

Complaint.

The plaintiff, William Messina, who resides in
the Borough of Bogota, Bergen County, New
Jersey, and the plaintiff, Jennie DiCarolis, who
resides in the City of Hackensack, Bergen County,
New Jersey, complain and allege that:

Fiest Count:

1. At the times hereinafter stated, the plaintiff,
William Messina, was the occupant and tenant of
a store located on the south side of Fort Lee Road,
about 100 feet east of Elm Avenue in said Borough go
of Bogota, and therein conducted a fruit and
vegetable business and had conducted said business
in said store for a number of years prior to Decem-
ber 20th, 1927, and the plaintiff, Jennie DiCarolis,
was an employee of the plaintiff, William Messina.

2. The defendant, John W. Terhune, on said date
and for a long time prior thereto, was the owner
of the lands lying between the said store and Elm
Avenue and caused a deep excavation to be made 40
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Complaint

on his lands immediately adjoining the store of the
plaintiff, William Messina.

3. On or about said date, the defendant, Joseph
Pico, was a general contractor and had been en-
gaged by the defendant, John W. Terhune, to make
said excavation and construct a foundation for a
building therein.

4. The defendant, Chisholm-Weisgerber, Inc., a
corporation of the State of New Jersey, was and is
a general contractor and was employed by the de-
fendant, Joseph Pico, to make said excavation by
and through the means of a steam or gas power
shovel.

5. Said excavation was actually made by the de-
fendants, Joseph Pico and Chisholm-Weisberger,
Inc., and their agents and servants, under the di-
rection and supervision of the defendant, John W.
Terhune.

6. The building in which the plaintiff, William
Messina, conducted his said store was erected more
than twenty years prior to December 20th, 1927,
and the owner thereof and her tenants thereby ac-
quired a right to lateral support of said building.

7. In making said excavation the defendants so
improperly and negligently did and performed said
work and without exercising proper care or pre-
caution excavated the rock and dirt on said land
and took away the same without leaving proper or
sufficient support for said store, and as a result
of said carelessness and negligence, the building
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occupied by the plaintiff, William Messina, col-
lapsed and fell and destroyed the stock of mer-
chandise then in his store as well as the fixtures
of the plaintiff, William Messina, then in said store
consisting of shelves, stands, ice-box, peanut ma-
chine, counters and other things of like nature.

8. The defendants, their servants, agents and em-
ployees were negligent in that they encroached
upon and undermined the building occupied by the
plaintiff, William Messina, without supporting the
same; the defendants, their agents and servants
were also negligent in that they caused the floor
and walls of said building to crack and break by
carelessly pounding the earth alongside of said
building with the bucket of said steam or gas power
shovel and by shaking and loosening the earth under
said store by the negligent operation of said shovel,
the defendants, their servants and agents, were
also negligent in that they failed to guard and pro-
tect said excavation in the manner required by Sec-
tion 1 of Article VII of an ordinance of the Borough
of Bogota known as the Building Code, adopted
on June 9, 1920; the defendants, their servants
and agents, were also negligent in that they failed
to give the owners of the store occupied by the
plaintiff, William Messina, any notice of their in-
tention to excavate the land adjoining said store;
defendants and their agents and servants were also
negligent in that they removed, simultaneously and
at one time, the lateral support of the entire west
wall of the building occupied by the plaintiff,
William Messina.

9. The ordinance aforesaid, was enacted for the
benefit of plaintiffs and others similarly situated
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Complaint

and imposed upon the defendants the duty to pro-
tect plaintiffs from bodily injury and property dam-
age.

10. By reason of the premises, the plaintiff,

William Messina, was unable for a long space of
time to carry on his said business and was put to
great labor and expense in renting a new store and
in attempting to re-establish his said business;
plaintiff, William Messina, also lost a number of
his former customers by reason of the change of
the location of his store and the damage to his
business is permanent.

Second Count :

1. Paragraphs 1, 2, 3, 4, 5, 6, 7, 8 and 9 of the
first count are made a part of this count without
here repeating the same.

2. The plaintiff, Jennie DiCarolis, at the time
aforesaid, was an employee of the plaintiff, William
Messina, and was in the said store at the time it
collapsed and fell as described in paragraph 7 of
the first count.

3. As the plaintiff, Jennie DiCarolis, was leaving
said falling building, a portion thereof struck her
and injured her foot and ankle and bruised her
body, limbs and head, and as a result thereof, she
underwent great pain and suffering; she suffered
severe shock to her nervous system and was pre-
vented from performing her customary duties for
a long space of time and was also forced to pay
and expend large sums of money for medical at-
tendance and lost her customary earnings and

wages.
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The plaintiff, William Messina, therefore de-
mands damages on the first count in the sum of
$10,000.00 and the plaintiff, Jennie DiCarolis, de-
mands damages on the second count in the sum of
$500.00 and costs of this suit.

Deturck &West,
Attorneys of Plaintiffs.

Answer of Defendant, John W. Terhune.
Defendant, John W. Terhune, answering the
complaint of the plaintiffs, says:
First Count:

1. Defendant has no knowledge or information
sufficient to form a belief as to the matters and
things contained in paragraph one.

2. Paragraph two is admitted.
3. Paragraph three is admitted.

4. Defendant has no knowledge or information
sufficient to form a belief as to the matters and
things contained in paragraph four.

5. Paragraph five is denied.
6. Paragraph six is denied.
7. Paragraph seven is denied.
8. Paragraph eight is denied.
9. Paragraph nine is denied.

10. Paragraph ten is denied.

20
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Answer of Defendant, John W. Terhune.

Second Count:

1. Defendant hereby repeats his answers to

paragraphs 1, 2, 3, 4, 5, 6, 7, 8 and 9 of the first
count and makes them a part of this count.

2. Defendant hereby repeats his answer to para-
graph seven of the first count as his answer to this
paragraph.

3. Defendant has no knowledge or information
sufficient to form a belief as to the matters and
things contained in paragraph three of the second
count.

First Separate Defense to the First Count:

Defendant, John W. Terhune, by way of separate
defense, avers that the plaintiff, William Messina,
by his own negligence, caused or contributed to the
said injuries, in that he failed to use proper care
to protect his safety under the circumstances which
existed at the time of the alleged accident.

First Separate Defense to the Second Count :

Defendant, John W. Terhune, by way of separate
defense, avers that the plaintiff, Jennie DiCarolis,
by her own negligence, caused or contributed to her
said injuries, in that she failed to use proper care
to protect her safety under the circumstances which
existed at the time of the alleged accident.

Coult & Satz,
Attorneys for the Defendant,
John W. Terhune.
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Answer of Defendant, Joseph Pico.

Defendant, Joseph Pico, answering the com-
plaint of the plaintiffs, says:

First Count:

1. Defendant has no knowledge or information
sufficient to form a belief as to the matters and
things contained in paragraph one.

2. Paragraph two is admitted.
3. Paragraph three is admitted.

4. Defendant has no knowledge or information
sufficient to form a belief as to the matters and
things contained in paragraph four.

5. Paragraph five is denied.

6. Paragraph six is denied.

7. Paragraph seven is denied.

8. Paragraph eight is denied.

9. Paragraph nine is denied.

10. Paragraph ten is denied.
Seco nd Count:

1. Defendant hereby repeats his answers to
paragraphs 1, 2, 3, 4, 5, 6, 7, 8 and 9 of the first
count and makes them a part of this count.

2. Defendant hereby repeats his answer to para-

graph seven of the first count as his answer to the
paragraph.

3. Defendant has no knowledge or information
sufficient to form a belief as to the matters and

things contained in paragraph three of the second
count.

10

20

30

40



10

20

40

S

Answer of Defendant, Joseph Pico.
First Separate Defense to the First Count:

Defendant, Joseph Pico, by way of separate
defense, avers that the plaintiff, William Messina,
by his own negligence, caused or contributed to the
said injuries, in that he failed to use proper care
to protect his safety under the circumstances which
existed at the time of the alleged accident.

First Separate Defense to the Second Count :

Defendant, Joseph Pico, by way of separate
defense, avers that the plaintiff, Jennie DiCarolis,
by her own negligence, caused or contributed to her
said injuries, in that she failed to use proper care
to protect her safety under the circumstances which
existed at the time of the alleged accident.

Coult & Satz,
Atorneys for the Defendant,
Joseph Pico.

Answer.

The defendant, Chisholm-Weisgerber, Inc., a
corporation of the State of New Jersey, by way of
answer, says:

Answer to First Count:

1. This defendant has not sufficient knowledge
of the allegations in paragraph 1 of the first count
and leaves the plaintiffs to their proof.

2. Defendant admits paragraph 4 of the First

Oount-
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Answer.

3. Defendant denies paragraph 5, 6, 7, 8, 9 and
10 of the First Count.

Answer to Second Count:

1. Paragraphs 1, 2 and 3 of the Answer to the
First Count are realleged as an answer to para- 1(Q
graph 1 of the second count.

2. Defendant denies paragraphs 2 and 3 of the
Second Count.

Firs t Separate Defense:

This defendant violated no duty that it owed to
the plaintiffs.

Second Separate Defense: 20

The plaintiffs were guilty of contributory negli-
gence.

Jno. W. Matthews,
Attorney for Defendant,
Chisholm-Weisgerher, Inc.

Reply.

The plaintiffs, replying to the answer filed by the 30
defendant, John Terhune, say that:

1. They deny the matters and things alleged in
the first separate defense to the First Count.

2. They deny the matters and things alleged in
the first separate defense to the Second Count.

Deturck & West,
Attorneys for Plaintiffs. 49
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Reply.

The plaintiffs replying to the answer filed by the
defendant, Chisholm-Weisgerber, Inc., say that:

They deny the matters and things alleged in the
first and second separate defenses of the defendant.

A Deturck & West,
Attorneys for Plaintiffs.

Reply.

The plaintiffs replying to the answer filed by the
defendant, Joseph Pico, say that:

1. They deny the matters and things alleged in
2Q the first separate defense to the First Count.

2. They deny the matters and things alleged in
the first separate defense to the Second Count.

Deturck & West,
Attorneys of Plaintiffs.

30

40
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Case.
BERGEN COUNTY CIRCUIT COURT.

William Messina and Jennie 1
Di Car olis, by her next friend, j
Angelina Di Carolis, I
Plaintiffs, 10
\; Action
/ at Law.

vg

John W. Terhune, Joseph Pico V
and Chishol m-Weisg erb er , Inc., 1

Defendants. 1

Hackensack, New Jersey, February 4,1929.
20

Before—Honorable Edawin C. Capprey,
Judge and a Jury.

Appear ances :

For the Plaintiffs, Messrs. Deturck & West.

For the Defendants (Joseph Pico), Messrs. Coult
& Sat z, by Gerald T. Foley, Esq.

Messrs. Mor rison , Lloyd & Mor rison (John W.
Terhune), by Francis Y. D. Lloyd, Esq.

Messrs. Ward & McGinnis (Chisholm-Weisgerber, 30
Inc.), by John M. Ward, Esq.

John A. Matthew, Esq., by Thomas M. Kane, Esq.

George C. Felter, dr., Esq.

(A jury was empanelled, accepted and sworn.)
Mr. West opens the case to the jury on behalf of
the plaintiffs. 40
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Kenneth John Grant—Direct.

Mzr. Lloyd opens the case to the jury on behalf
of the defendant John W. Terhune.

Mr. Ward opens the case to the jury on behalf
of Chisholm-Weisgerber, Inc.

Mr. Foley opens the case to the jury on behalf
of the defendant Joseph Pico.

Kenneth John Grant, sworn as a witness on
behalf of the plaintiffs, testified as follows:

Direct Examination by Mr. West:

Q. Where do you live, Mr. Grant? A. Tenafly,
New Jersey.

Q. What is your business? A. Foreman.

q . For whom? A. Chisholm-Weisgerber.

Q. One of the defendants in this cause of action,
A. Yes.

Q. How long have you been employed by Chis-
holm & Weisgerber? A. Two years.

Q. A foreman in connection with what kind of
work? A. Excavation.

Q. Who was in charge of the excavating work
for the cellar which was dug by Chisholm & Weis-
gerber on the southeast corner of Fort Lee Road
and Eim street in the Borough of Bogota? A. I
was.

Q. And you were working for Chishold & Weis-
gerber at that time? A. Yes.

Q. That work was started when? A. It was
started Saturday morning.

By the Court:
Q. What date?
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Kenneth John Grant—Direct.
By Mr. West :

Q. That would be December 17?7 A. December
17.

Q. 19277 A. Yes.

Q. Was the steam shovel used in connection with
that excavating work? A. Gasoline shovel.

Q. Gasoline shovel? A. Yes.

Q. Will you describe just what part of the ex-
cavating work was carried on by Chisholm & Weis-
gerber under you direction? A. All of it.

Q. I beg your pardon? A. All of the excava-
tion.

Q. You began to excavate where? A. On the east
side of the cellar.

Q. How close to the easterly line of the prop-
erty? A. The start of the excavation?

Q' Yes. A. Well, possibly thirty feet, we started.

Q. From the easterly line of the property? A.
(The witness nods head in the affirmative).

Q. Now, how much further easterly did you go?
A. We went within four feet of the building.

Q. On the easterly side? A. On the easterly
side.

Q. And you now refer to the building occupied
by Mr. Messina, one of the plaintiffs? A. Yes.

Q. How deep was the excavation? A. The ex-
cavation was seven foot below the curb line.

Q. How long did it take you to do the work? A.
To complete the job?

Q. Yes. A. We completed the cellar at three
o’clock, Monday afternoon.

Q. I beg your pardon? A. Three o’clock, Mon-
day afternoon, the cellar was completed.

Q. And when did you remove the shovel? A. We
removed the shovel Tuesday morning.

10
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Kenneth John Grant—Direct.

Q. Now, just bow far from the easterly line of
the propetry had you progressed with the work at
the time you finished the excavating? A. I do not
understand you.

Q. How far were you from the easterly line of
the property when you finished the work that was
being done by Chisholm-Weisgerber? A. From the
easterly line, we were on the corner of Elm Avenue,
on the west part of the cellar.

Q. How near to the easterly line did you exca-
vate? A. We went within four feet of the building
line, on top.

Q. And that was Monday afternoon, was it? A.
That was Saturday afternoon.

Q. How far were you away at the bottom? A.
20 Seven foot. It sloped out from four foot to seven,

approximatelyy.

Q. Did you do any work on Monday? A. Yes.

Q. What did you do on Monday? A. We exca-
vated the west part of the cellar.

Q. At any time did you go nearer to four feet—
A. No.

Q. —more than four feet to the easterly line with
the shovel? A. No.

Q. Do you know Mr. Pico?

10

30
Mr. West: Will you stand up, Mr. Pico,
please? (A man stands).

A. T do.
Q. He was the general contractor? A. He was.
Q. Did you have any conversation with Mr. Pico
relative to going further to the east than you
carried on your work? A. Tuesday morning, after
4Q the job was completed.
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Kenneth John Grant—Direct.

Q. Yes? A. He said that we had left too much
dirt there.

Q. What did you say? A. Well, I told him my
orders were to take out within four feet of that
building line, and I also told him that I didn’t—

Q. A little louder. A. I also told him I didn’t
want to take out any more because it would not
be safe.

Mr. Foley: I object to what this gentle-
man told him in regard to danger of going
further to the line.

The Court: Well, he is a party to the ac-
tion.

Mr. Foley: But, certainly, this man’s idea
of what is dangerous is not binding.

The Court: It is just the conversation.
It may not have been dangerous at all. It
is just the conversation.

Q. What did he say to you, if anything, when
you told him it was not safe, in your opinion, to go
any closer than you had gone with your steam
shovel? A. He did not say anything.

Mr. West: Cross examine.
Mr. Foley: No questions.

Cross examination by Mr. Ward:

Q. Mr. Grant, the space was four feet from the
building that was left by your company making this
excavation on the westerly side of the building; and
the easterly side of the excavation, what was there
on top of that? A. There was a flagstone walk.

Q. And how far did that extend, from where to
where? A. That extended from the front of the
building right around to the back.

10
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Kenneth John Grant— Cross.

Q. At the time you completed your work there,
what was the condition of that? A. It was still
there in good condition.

Q, How was the embankment of dirt that was
left there, did that appear to be solid and firm at
that time or not? A. It appeared to be solid; in
fact, it was just the same condition Monday morn-
ing when we got there, or Tuesday morning, as it
was on Saturday.

Q. Monday, was there anything done by your
company or by you, your men, along that side of
the excavation? A. No, there wasn’t; not in that
particular point.

Q. And on Tuesday, was there anything done by
you? A. No.

Q. Noav, on Tuesday, or Monday, rather, at what
time did you complete your work there, the work
of excavation, of your company? A. Three o’clock.

Q. And was there any work done by anyone else
after that? A. Why, Mr. Pico’s men, I believe they
were digging the footing trenches along the north
side of the cellar on Fort Lee Road.

Q. Noav, on Tuesday, what time did you arrive?
A. Seven o’clock.

Q. At the place of work? A. Seven o’clock.

Q. And what was done by your men or by you
on Tuesday? A. Why, we just put the timbers in
place, and took the shovel out of the cellar.

Q. To where was it taken? A. It was taken to
Bergenfield.

Q. No. I mean from the excavation, from the
cellar. A. The shovel stood on Elm Avenue.

Q. How long was it there before the collapse
took place? A. An hour.

Q. From the time you went to work there for
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Kenneth John Grant— Cross.

the purpose of removing this shovel up to the time
the building collapsed, did you see anything being
done there?

Mr. Foley: Now, I object to this. The
direct examination was concerned simply
with what he did. The cross examination 10
is now being directed to what someone else
did there. I do not think that is proper
cross examination.

The Court: Sustained. It is a matter of
defense which you may utilize at that time.

Mr. Ward: I guess that is all, sir. That
is all, Mr. Grant.

Re-direct Examination by Mr. West: 20

Q. When you speak of Elm Avenue, Mr. Grant,
that is west of the property, isn’t it? A. That is
west of the property; yes, sir.

Q. And the four feet that you speak of that was
left by you is on the easterly side of the property?
A. On the easterly side.

Mr. West: That is all.
The Court: That is alL
Mr. West: Chief Winters. 30

Charles W. W inters, SWOrn as a witness on be-
half of the Plaintiffs, testified as follows:

Direct Examination by Mr. West:

Q. You are Chief of Police of the Borough of
Bogota? A. Yes, sir. 40
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Charles W. Winters—Direct.

Q. And have been for how long? A. 21 years,
January past.

Q. Were you serving as Chief of Police on De-
cember the 20th, 1927? A. Yes, sir.

Q. On that particular day, were you in the vicin-
ity of Fort Lee Road and Elm Avenue? A. Yes,
sir.

Q. What was the occasion for your being there?
A. Why, I had left the office about five minutes
after nine, and I went down to Fort Lee Road,
which I always do, and hang around that section
to see if the men are working, and I was there at
the time this building fell in.

Q. Now, prior to the time the building fell, did
you see Mr. Pico? A. Yes, sir.

Q. And what day of the week was it? A. On a
Tuesday.

Q. Did you have a conversation with him? A.
I certainly did.

Q. And how long before the conversation took
place— how long before the building fell, did you
have the conversation with him? A. Just in the
neighborhood of about one hour.

Q. Did you speak to him officially? A. Yes, sir.

Q. What did you say to Mr. Pico, and what did
he say to you? A. I asked Mr. Pico to shore up that
building, as it would fall down, and he said, “No,
that is all right,” and he was laying cement blocks
along there, and he had about fifteen blocks in
lengths laid on his concrete footing, cement blocks,
and he would bawl back there to me, “I come up,
I will be laying them in a few minutes on the cor-
ner,” and I kept hollering at him and asking him
to block the building up.

Q. What did he say? A. He said, “Oh, it will
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only take a few minutes,” lie says, “I will have
that up, I will have it all fixed.” I kept hollering,
I done everything but swear at him, I guess.

Q. What did happen about fifteen minutes after
that conversation, or how long did you say? A.
This started about a quarter after nine when I got
at him, and I got after Mrs. Messina and Mrs.
Messina’s child, and got them out a little after
ten; and then there was a girl left in the office or
in the store, I didn’t know of, on the telephone, I
know she was in the office, had been in, but I
thought she was out, and that is when the building
collapsed; that was just ten forty-five.

Q. Now, was anyone else working there at the
time? A. About between four or five men.

Q. And what were these men doing? A. Dig-
ging the dirt out ahead. They had about, I should
judge, about, that there was an embankment along
there about four feet wide, three feet, six, to four
feet, I didn’t measure that; they had that about—
well, half through, anyway, and he was following
them up with the cement blocks.

Q. These men were? A. About five men, I would
say about four or five men.

Q. Now, Chief, I show you a series of pictures,
and ask you whether these pictures correctly de-
scribe the conditions which existed immediately
after the building collapsed? Will you look at
them? A. Yes, sir.

Q. Just look at them all, please. A. I knows;
but I was just going to say that was my picture,
standing there, I am not sure.

Q. You weren’t as quick as that, Chief. A. What?
No. I know; but not that day; but I was there

when some pictures were taken. Everything is cor-
rect.
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Charles W. Winters—Direct.

Mr. West: I offer the pictures in evidence.

Mr. Foley: No objection on the part of
the defendant Pico.

Mr. Lloyd: No objection.

Mr. Ward: No objection on our part, sir.

Mr. West: May we mark them P-1 to P-6?
(Six photographs marked Exhibits P-1 to
P-6, inclusive, in evidence.)

Q. Now, Chief, will you just step down for a
moment, please? Referring to P-4, will you indi-
cate which one of those streets is Fort Lee Road?
A. Right here (indicating).

Q. And will you indicate which one of the
streets is Elm Avenue? A. It starts right along
here on the west side (indicating).

Q. Showing the foreground of the street, the
street in the foreground? A. Yes, sir.

Q. Now, will you indicate to the jury where you
were standing at the time you had the conversa-
tion with Mr. Pico? A. Right there (indicating),
where I was, standing right over the top of Mr.
Pico’s head.

Q. On what street? A. On Fort Lee Road.

Q. Was there anyone in the building, to your
knowledge, at the time of the collapse? A. No, sir.

Q. Do you know whether there was or not? A.
Yes, sir.

Q. Who was in the building? A. A girl named
Jennie. I don’t know her last name.

Mr. Lloyd: I object. He said he did not
know whether there was anybody in the
building, as I understood him.

Mr. West: Let us straighten the record,
and withdraw the question.
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Q. Was there anyone in the building? A. Yes,
sir.

Q. And do you know who was in the building?
A. A girl named Jennie.

Mr. West: Will you stand up, Miss Di
Carolis? (A young lady stands).
The Witness: Eight.

Q. Is that the young lady to whom you refer?
A. Yes, sir.

Q. And how was she taken out of the building?
A. She was carried out by one of my officers, if I
am not mistaken. She—as the cornice fell down in
front of the building, she came running out the
door and fell on top of the cornice; I think she hit
on the side of the door there, the door jamb, and
fell on top of the cornice. Just one «econd more,
she would have been under the cornice. That would
have settled her.

Q. Was she conscious or unconscious? A. I
think she was unconscious, but I wouldn’t say that.

Q. Now, after the building collapsed, did you
station any men there? A. I had an officer, Carl-
son, there.

Q. Was the building in such condition that any-
one might go in after it collapsed? A. No, sir; be-
cause I had forbid anybody—to allow anybody to
go in it; it wasn’t fit, not even for the owner to go
in; I forbid him going in.

Q. What happened to the contents of the store?
A. What didn’t go down the hole under this build-
ing when it collapsed laid there and froze up.

Q. Do you know whether or not there was much
stock in that store, Chief? A. The stock was
jammed, the pictures will even show, he had a—
everything barreled up, he had it full of stuff.
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Charles W. Winters—Direct.

Q. A store that had been established there for a
number of years, I believe? A. Why, I wouldn’t
want to say; maybe a couple of years, or a year. I
couldn’t say that.

Mr. West: Cross examine.
Cross Examination by Mr. Lloyd:

Q. Chief, when you had this conversation with
Pico, he was down in a trench? A. Yes, sir.

Q. Did he say anything to you? A. No. I was
saying a whole lot to him.

@ Yes. A. And I was saying a whole lot to
him, and he was just saying that he would have it
fixed in a minute.

Q. Yes. And did he do anything—A. Did I do
anything?

Q. Just a minute, please. Did he do anything to
indicate to you that the building alongside the ex-
cavation was safe? A. No, sir. Outside of laying
these blocks what he was working on.

Q. Did he do anything to indicate that he was
building on his own line? A. Building on what?

Q. On his own line, inside the excavation. A. As
far as I know, he was right on his line. That I
couldn’t say. He was up against the other—

Q. And did he take a plumb rule—A. He didn’t
have a chance to use a plumb rule while I Avas
there, boy.

Q. He didn’t take a plumb rule and put it
against the wall and plumb down to show you that
he wasn’t under the wall? A. Yes, I believe he did,
right on his cement block.

Q. He took this plumb rule—A. He did.

Q. —and showed you that he wasn’t under the
wall, didn’t he? A. At that corner.
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Charles W. Winters— Cross.

Q. At that corner, he wasn’t under the wall? A.
Not at that corner.

Q. You said the plumb rule is just right? A. At
that corner; hut I told him it was falling out there
about six feet away.

Mr. Foley: I object to what this witness
told Pico. I do not think that is binding on
Pico.

The Court: It is just a conversation. I do
not know whether it is binding or not.

Mr. Foley: This witness could say any-
thing to Pico that he .wished.

The Court: Well then, Pico then can an-

swer it or remain silent. It is evidential, the
course of conduct on the part of Pico.

Q. Up on the corner, he took his plumb rule, and
he was right? A. Right.

Q. He wasn’t—A. Right.

Q. Now, you say that Jennie fell on top of the
cornice, and the cornice not on top of Jennie; is
that correct? A. What is that?

Q. Jennie fell on top of the cornice? A. Yes,
Jennie fell on top of the cornice.

Q. Nothing fell on top of her? A. Well, there
was so much stuff fallen there, I couldn’t say she
wasn’t hit before she got out of the door; I don’t
know what throwed her out of the door on the cor-
nice.

Q. What time did you notify them, Chief? A.
Notify who?

Q. The occupants of the store? A. A few min-
utes after ten.

Q. A few minutes after ten? A. Yes. Just
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Charles W. Winters— Cross.

about five minutes or ten minutes before it went
down, when I got up there.

Q. It fell at quarter of eleven exactly, you say?
A. Yes, sir; I took my watch out.

Q. And did they leave the building immediately
when you told them to? A. They didn’t right away,
no.
Q. No. A. But Mrs. Messina and her child was
the first one out.

Q. Yes. A. No, they wasn’t. They had a woman
customer. I called her out before, she didn’t want
to come first; because she wouldn’t come, I got a
little sore, and because I got sore, she went out,
and Mrs. Messina and the baby followed out; and
just at that I shouted out to save these men in the
hole, I don’t know who they was working for, but
there was five or six men working there.

By the Court:

Q. Chief, did I understand you to say that at
the time you took Mrs. Messina and the child out
you did not know at that time whether or not
Jennie was in the store? A. No. I know Jennie
worked for him, but I didn’t know Jennie.

Q. In other words, you did not notify her at
that time? A. Not Jennie, only by hollering for
everybody; that is all.

By Mr. Lloyd:

Q. The first time you noticed anything wrong
then, was about a little after ten, Chief? A. No,
sir; about quarter after nine.

Q. Quarter after nine? A. Yes, sir.

Q. And what did you do at quarter after nine,



Charles W. Winters— Cross.

Chief? A. I was cautioning this gentleman to block
up his wall, shore up his wall, and that is the way
I kept at him until things was over with.

Q. And you warned these people a little after
ten? A. No, I couldn’t say I—I was very busy
trying to get them out of there; but I just got them
out, as I know, when the building went down.

Q. They did not want to go out, did they? A.
Mrs. Messina done as I told her.

Q. Who else did not? A. Nobody else I know,
except the men in the hole, and they didn’t go out
until I hollered the building was coming.

Q. Chief,—A. Yes, sir.

Q. —you say a little dirt had sifted out, a little
dirt had sifted out under the excavation, or under
the—a little dirt had sifted out from the adjoining
wall from the Messina building, is that correct? A.
In under the foundation. That is what I thought
you was getting at before.

Q. Just a little dirt sifted out? A. It didn’t sift
out; just like fallen out, like if frost gets in the
ground and the sun gets at it.

Q. Well, there had been a frost that night or the
night before, had there not? A. My God! 1 guess
so. It was cold weather.

Q. And the sun came out and loosened it, is that
correct? A. I couldn’t say whether the sun was
out or not; no, I couldn’t say.

Q. How deep was the excavation? A. At that
spot, I don’t know; but it was seven feet four on
the northwest corner.

Q. On the highest corner? A. I measured that
myself.

Q. That is the highest corner, Chief? A. Seven
foot, four.
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Charles W. Winters— Cross.

Mr. Lloyd: That is all.
Mr. Foley: No questions.

Cross Examination by Mr. Ward:

Q. Chief, were you there when the steam shovel
was removed? A. Yes, sir; it was just pulling it
up the gang plank.

Q. And upon which side of the property? A. On
the west side.

Q. That would be towards Elm Street? A. Elm
Avenue.

Q. Elm Avenue. And that is the furthest side,
from the furthest part of the property, from the
building? A. The length of the building away, of
the new building.

Q. How long after the steam shovel was removed
did this building collapse? A. Well, I judge the
steam shovel got out there about around ten o’clock,
and ten forty-five, when this building went down,
something like that. I wouldn’t say that, because
—exactly.

Q. Approximately? A. Yes.

Q. When you went there in the morning and
saw this work being done, where was it being done?
I don’t mean by the steam shovel, I mean the work?
A. Right against this building, on the east side.

Q. And you saw Mr. Pico there? A. Yes, sir.

Q. And how much of the excavation along the
building had been done at that time? A. Well, as

.1 say, maybe one-half of it; something in that

neighborhood.
Q. That would be from Fort Lee Road—A. Fort

Lee Road, south.
q . —in? Now, did you notice the embankment
that was left there, if any? A. Before, do you

mean?
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Charles W. Winters— Cross.

Q. Yes. Before. A. Before it was touched, on
the Sunday, I walked through there; there was a
flagging, a flag sidewalk.

Q. On the top of the embankment? A. Yes, sir.

Q. How far did that flagging extend out from
the building on the top of the embankment? A.
Why, it didn’t cover all the dirt that was left there.

Q. Some little space of dirt beyond that? A.
Yes, sir.

Q. Is that correct? A. On one side of it, the
flagging was up against the building.

Q. And that condition extended from Fort Lee
Road how far in along the building? A. What do
you mean, the digging?

Q. No. I mean the flagging. A. The flagging
run from Fort Lee Road pretty close back to the 20
building on the south, that used to be Mr. Lock-
wood’s driveway.

Q. Along the entire easterly side or westerly side
of the building; that is correct, is it not? A. Yes,
the west side of the building, right.

Q. Yes. About how much space was there from
the building towards the west? A. In the neighbor-
hood of three feet, six, or four feet.

Q. Three or four feet? A. I did not measure
it. 30

Q. And did you know whether or not there was
an embankment there that extended down to the
excavation on an—A. I do not know how wide that
was, but it went down on a slant.

Q. On an angle or slant? A. Yes.

Q. Was there more space at the base of that or
not? A. The base had—was wider than the top,
yes.

Q. Wider than the top? A. Oh, sure. 40



10

20

Charles W. Winters— Cross.

Q. Now, in the morning, you saw about how
many feet of this bank taken away, did you say?
A. In the neighborhood of pretty close to half.

Q. How close was Mr. Pico to the men who were
working there? A. Why, Mr. Pico was laying
blocks down in the corner.

Q. And how close was he to these men that were
working there? A. Well, maybe as far as the
gentleman between you—no, right here, alongside
of you, or a little further.

Q. About ten or fifteen feet? A. They was clean-
ing up ahead of him, and he had part of the footing
course in to lay these blocks.

Mr. Ward: That is all.
Cross Examination by Mr. Foley:

Q. Mr. Winters, Mr. Pico was at one end of this
excavation, and the men at the other end? A. No,
sir. They hadn’t dug on the other end yet, they
was just digging ahead of them.

Q. But as much of the excavation as was dug up
to the wall, Mr. Pico—A. Yes.

Q. —was at one end, and the men at the other
end? A. That is right.

Q. And they were about fifteen feet from him,
you say? A. Yes.

Mr. Foley: That is all.
Be-direct Examination by Mr. West:

Q. Do you know whose men they were? A. No,
sir; I do not.

By the Court:

Q. Now, looking at this picture, Chief, referring
to P-4,— A. Yes.
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Charles W. Winters—Re-direct.

Q. —what is this street here? A. This is Elm
Avenue.

Q. This is— A. Fort Lee Road.

Q. —Fort Lee Road? A. Yes. And here (indi-
cating) is where I stood.

Q. And which is the north and south? A. The
north, that is the north, Fort Lee Road is on the
north side, and Elm Avenue on the west side.

Q. You speak of some flaggings? A. Right along
here, the east side of the street; no, the west side
of the street, right along there (indicating) ; there
used to he a house there, and the house had a walk
in there.

Q. And when you refer to the flaggings, you refer
to the walk? A. Yes, sir; on top.

Q. Not an ordinary flagging, hut it was a walk?
A. It was an ordinary, blue flagging, laid on top
of this ground.

Q. Which constituted the walk between the two
houses? A. Yes, sir.

Q. And where was Mr. Pico with reference to—
A. Right down here, below me.

Q. Was the flagging still there, or had that been
removed? A. No; about, as near as I know, one-
half of it.

Q. Onme-half of the flagging had been removed?
A. Yes. Maybe all the flagging; I couldn’t say;
but he had it dug from Fort Lee Road up to about
here (indicating).

Q. And had there been a change in condition
from the time you observed it on Saturday? A.
Yes, sir.

Q. What was the change? A. This here hole was
dug out.

Q. Do you mean the excavation was closer to the
building? A. Yes, where these men were digging.
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Charles W. Winters—Re-direct.
By Mr. West:

Q. Chief, after you advised him in reference to
the shoring, did he use any shoring? A. No, sir.

Q. And how many places did he use this plumb
line? A. One, on the corner where he was laying
his concrete blocks.

Q. That was the only place? A. Sure, right on
this comer.

Mr. West: That is all, Chief.

Kenneth John Grant, recalled as a witness on
behalf of the Plaintiffs, testified as follows :

Direct Examination by Mr. West:

Q. Mr. Grant, these men who were working along
the easterly side of that excavation, were they in
the employ of Chisholm & Weisgerber or not? A.
No, they were not.

Q. Yes. And under whose direction were they
working? A. Under Mr. Pico’s.

Mr. West : That is all.
Mr. Foley : No questions.

Cross Examination by Mr. Ward:

Q. I think I understood you to say that no work
was done by Chisholm & Weisgerber along that side
of the excavation from the Friday before, is that
correct? A. From Monday.

Q. I beg your pardon. Was it Friday or Satur-
day? 1 keep saying Friday, and it was Saturday,
wasn’t it? A. Saturday. Three o’clock, Monday
afternoon, we finished.
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Jennie Di Carolis—Direct.

Mr. Ward : That 1s all.
Mr. West: That is all.

Jennie Di Car olis, sworn as a witness on be-
half of the plaintiffs, testified as follows:

Direct Examination by Mr. West:

Q. Where do you live, Miss Di Carolis? A. At
91 Grove Street, Hackensack.

Q. And how old are you? A. 16.

Q. By whom were you employed on December
the 20th, 1927? A. William Messina.

Q. And where were you employed? A. In the
vegetable store.

Q. And where was his vegetable store? A. Fort
Lee Road, Bogota.

Q. That store was located about 100 feet from
Elm Avenue? A. Yes..

Q. On the south side of the street? A. Yes.

Q. What were they doing in connection with the
property immediately to the west? A. They were
building.

Q. Yes. And how far had they gotten along
with the building? A. Well, about two or three feet.

Q. What were they doing? A. They were using
a steam shovel.

Q. Yes. A. In the cellar.

Q. Now, how close did the steam shovel get to
the building? A. About two or three feet.

Q. And after the steam shovel had gotten two dr
three feet from the building, it stopped its work,
didn’t 1t? A. Yes.

Q. Yes. Then what did they start to do? A.
They just—shovels and picks, and they were—
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Jennie Di Carolis—Direct.

Q. Who used shovels and picks? A. The men
that were working there in the cellar.

Mr. West: Stand up, Mr. Pico. (A man
stands.)

Q. Was that one of the men who was working
there? A. Yes.

Q. And what were they using the shovels and
picks for? A. Well, they were digging, they were
still digging.

Q. And did they dig away the dirt that was left
by the steam shovel? A. Yes.

Q. And how far did they dig? A. Well, about—
about five inches.

Q. Five inches where? A. Underneath our build-
ing.

Mr. Foley: I object to that. I withdraw
the objection.

Q. How did they dig about five inches under your
building? A. With the picks.

Q. And when did they do that, the day it fell,
or the—A. I think in the morning of the day it fell.

Q. In the morning of the day it fell. And were
you in and out of the store? A. Yes, sir; I was
going in and out.

Q. And where were you when the building col-
lapsed? A. Well, I was in the back.

Q. Doing what? A. I think I was packing up
stuff.

Q. Yes. Now, anything in relation to the tele-
phone? A. Yes. The telephone rang, and I had to
get an order from a customer.

Q. And where were you just at the time the build-
ing collapsed? A. I had the telephone in my hand.
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Jennie Di Carolis—Direct.

Q. Yes. Now, just describe what happened? A.
Well, as I had the telephone in my hand, I heard
a big noise, and the whole wall fell down all at
once, and the minute I saw the wall, fall, I threw
the telephone down and everything, and I ran.
There was a bushel fell from a box, and I tripped
over that bushel, and I fell on the floor and got
hurt on my foot, and I got up; I wanted—I was in
a hurry to get out before something else would fall.
The minute I got near the door, the roof was com-
ing down, and when I got near the door, the door
was coming down, and I fell on my ankle. Then I
saw Chief Winters outside and Oflieer Carlson. He
ran in the store to get me. Of course, I was un-
conscious.

Q. Yes. Now, what happened to you? A. 1 got
hurt on my head.

Q. Where on your head? A. Right up here (in-
dicating), in the corner.

Q. And what kind of a hurt was it? A. Well, a
brick fell on it.

Q. Yes. And what happened to your head when
the brick fell on it? A. It cut a little hole in.

Q. I see. Now, what other part of you was hurt?
A. Well, my back.

Q. And what part of your back? A. Right up
here (indicating).

Q. Indicating the small of your back? A. Yes.

Q. And what other part? A. My ankle, and my—

Q. What ankle? A. My right ankle.

Q. Yes. What happened to your back? A. And
foot. Well, I think the door fell on it.

Q. Yes. Was there any mark there? A. Yes.

Q. What kind of a mark? A. A black and blue
bruised mark.
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Jennie Di Carolis—Direct.

Q. Your right ankle, you spoke about? A. Yes.

Q. What happened to your right ankle? A. Well,
that was cut on the bone.

Q. Cut where? A. On the bone.

Q. How big a cut was it? A. Well, it was about
that big (indicating).

Q. Indicating about an inch and a quarter; yes?
A. That big (indicating).

Q. Now, I think you said you were unconscious?
A. Yes.

Q. Where were you when you regained con-
sciousness? A. I was next door in the electric
store.

Q. Yes. And were you taken anywhere? A. Well,
the ambulance had come for me to take me to the
hospital, and I didn’t want to go, and they called
up Doctor McFeeley, and he took me home. Then,
I didn’t know, of course.

Q. Plow were you taken home by Doctor Mec-
Feeley? A. In his automobile.

Q. What did you do when you got home? A.
Well, I opened my eyes, and I saw myself home in
bed.

Q. Yes. And how long were you in bed? A.
Well, about two weeks or so.

Q. Did you have any pain? A. Yes.

Q. And at the end of two weeks, were you able
to get up out of bed? A. Well, I wasn’t able, but
I had to go back to work.

Q. And did you go back to work? A. Well, not
at William Messina; I went to another place.

Q. I see. And how much were you earning a
week? A. With Messina.

Q. Yes. A. Twelve.

Q. $12.00 a week. And you got up because you
had to go to work? A. Yes.
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Jennie Di Carolis—Direct.

Q. And did the doctor come to your house? A.
Yes, he did.

Q. And he treated your wounds? A. Yes.

Q. Now, how long was it before you recovered?
A. Well, about three months.

Q. Yes. And after you got up out of bed, what
was wrong with you during the balance of the time
for those three months? A. Well, I couldn’t walk
so good.

Q. How would you walk? A. “Gimpy”.

Q. Yes. How about the back? A. Well, I
couldn’t move my back so much because it was all
hurt.

Q. And the head? A. The head, I could feel
pains in it once in a while.

Q. And how are you now? Have all those in-
juries cleared up? A. Well,—

Mr. West: I withdraw the question.

Q. The head is all right now, isn’t it? A. Yes.

Q. And the ankle is all right now, isn’t it? A.
Well, only when the weather is changing, I feel a
little pain.

Q. What about the back now? A. Well, the back
hurts me only once in a while.

Q. About how often does your back hurt you?
A. About every month.

Q. About every month.

Mr. West: Cross examine.

Cross Examination by Mr. Foley:

Q. Miss Di Carolis, what did your employment
consist of in Mr. Messina’s store? A. Sales girl in
the fruit store.
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Jennie Di Carolis— Cross.

Q. Anyone else work there with you? A. No.
Just me and Mrs. Messina, my boss.

Q. You and Mrs. Messina? A. Yes.

Q. You were both in the store that morning,
were you? A. Yes, sir.

Q. And did your duties consist of anything else
except merely selling the fruit? A. That is all,
selling fruits.

Q. Did you make any deliveries? A. Yes, we had
delivery when the boy come out of school.

Q. You did not deliver the things yourself? A.
No.

Q. So your work was work that you did in the
store? A. Yes.

Q. You had no occasion to go out of the store,
did you, and do any of your work? A. No.

Q. Now, you were not out watching these men
working that morning, were you? A. Every once
in a while, I used to run out and see when I had
nothing to do, I used to go watch them.

Q. You did not watch them every morning, did
you? A. Well, if Chief Winters was warning them,
I was always going out and watching them.

Q. Were you out there when Chief Winters was
there? A. Yes.

Q Were you there when Mr. Pico showed Chief
Winters that he was on Mr. Terhune’s side of the
line? A. When he was showing Mr. Winters, no, I
don’t think I was out.

Q. You were not there then? A. No.

Q. Were you there when Mr. Winter’s asked Mr.
Pico whether he was on his own line or not? A.
Yes.

Q. And did you see Mr. Pico show Mr. Winters
that he was on his line? A. No, that I did not see.
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Jennie Di Carolis— Cross.

Q. What did yon see Mr. Pico doing? A. Oh, he
was watching the men work.

Q. Wasn’t Mr. Pico doing any work himself? A.
Well, he used to help them every once in a while.

Q. Well, now, on this particular morning, was
he doing any work? A. Well, I do not know.

Q. Well, as a matter of fact, you were not out
watching him that morning, were you? A. Well,
I was out, but I wasn’t out every minute to see.

Q. Well, at any time that you were out there,
did you notice Mr. Pico doing anything? A. Yes;
putting up the wall; helping the men put up the
wall.

Q. He was putting it up himself, wasn’t he? A.
Yes.

Q. What were the men doing? A. They were
working, too.

Q. And they were all working within a compara-
tively small space, weren’t they? A. Yes; where
they were building the wall.

Q And it was up against your building, wasn’t
it? A. Yes.

Q. You did not see any of the men digging, did
you? A. Yes, I did.

Q. Where were they digging? A. They were
digging right against our building.

Q. They were digging right up against the line
that your building was on? A. Yes.

Q. Now, you did not see the men dig under the
building, did you? A. Yes, I did.

Q. You actually saw them dig under the build-
ing? A. About five or six men; really, I don’t
know how many; but—

Q. What were they digging with when they dug
under the building? A. Picks, picks.
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Jennie Di Carolis— Cross.

Q. Where, in relation to the lower edge or the
upper edge of their excavation, were they digging
underneath your building? A. They were right
even with our building. They were digging right
underneath our building.

Q. Now, are you sure that the men were digging
under, or didn’t you see some of the dirt fall out
from underneath your building? A. While they
were digging, the dirt was coming out.

Q. While they were digging? A. Yes.

Q. But you did not see them actually dig under
with the picks, underneath the building, did you?
A. Yes, sir.

Q. When was this? A. That was on Tuesday
morning.

Q. What time Tuesday morning? A. Oh, it was
about eight o’clock.

Q. Did you call that to the Chiefs attention?
A. What is it?

Q. Did you call that to the Chief’s attention
when he came there? A. No.

Q. You did not say anything about that? A.
No.

Q. You did not tell him you saw the men digging
underneath your building? A. No. I was busy.
I would go inside then.

Q. Didn’t it alarm you when you saw them
digging underenath the foundation of your build-
ing? A. No. I wasn’t talking with him at all.

Q. Weren’t you frightened when you saw them
do that? A. No.

Q. And you did not tell the Chief anything about
it? A. No.

Q. How long before the collapse came did you
see them doing that? A. Well, when it collapsed
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it was about half past ten or quarter to eleven,
something like that, around that time.

Q. Well, now, you saw them at what time? A.
When they were digging.

Q. Yes. A. About eight o’clock.

Q. Around eight o’clock. Did you see them after
that at all? A. Yes.

Q. What time did you see them again? A. Oh,
about ten or fifteen minutes after.

Q. After what? A. After they were digging.

Q. After eight o’clock? A. Yes.

Q. Did you see them again after that? A. Yes.

Q. What time did you see them again? A. Why,
I really don’t know what time it was, around eight
or nine.

Q. Well, what was the last time before the build-

ing fell that you saw them digging? When was
that? A. The last time?

Q Yes. A. Why, I didn’t look at the watch what
time that was; I don’t know what time it was.

Q Do you know about what time it was? A.
No, I do not.

Q. You do not have any idea? A. (The witness
shakes head in the negative).

Q. How long were you standing there while the
Chief was standing there? A. Oh, every time I
hadn’t anything to do, I went out and watched
them.

Q. And the Chief was there at the same time?
A. Yes. He was there; he was there from in the
morning until it fell.

Q. But you did see Mr. Pico show the Chief that
he was—A. No, I did not.

Q. Oh, you didn’t see that? A. No.

Q. All right.
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Jennie Di Carolis— Cross.

Mr. Foley: That is all.

Cross Examination by Mr. Lloyd:

Q. Miss Di Carolis, what time did you get to
work that morning? A. I left the house at half
Past six and got there at seven.

Q. And did you have trouble getting the door
open that morning? A. Well, it couldn’t open so
good.

Q. You couldn’t open the door? A. No.

Q. And you tried to borrow a plane, didn’t you?
A. Yes, I did.

Q. And did you see the crack in the sidewalk
that morning before you went to work? A. Yes.
No. It wasn’t there. It was about a half an hour
before the store fell the sidewalk was cracking.

Q. Is that the first time you saw it? A. Yes; the
first time I saw it.

Mr. Lloyd: That is all.
Re-direct Examination by Mr. West:

Q. There were Christmas trees out in front of
your store, weren’t there? A. Yes.

Q. And those were Christmas trees that were for
sale? A. Yes, sure.

Mr. West: That is all.

Mr. Ward: No questions.

Mr. De Turck: We offer in evidence a
contract between John W. Terhune, owner
of the property, and Joseph G. Pico; and I
understand there is no objection to the offer?

Mr. Foley: No.

Mr. De Turck: How about you, Mr. Ward?

Mr. Ward: No objection.
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The Court: Mark it.

(Paper marked Exhibit P-7 in evidence.)
The Court: Do you want to read the con-
tract?

Mr. De Turck: No, I do not think so. Just
one portion. The contract provides that the
work shall be done by Pico under the direc-
tion and supervision of John W. Terhune,
and that is the purpose of the offer.

I now offer in evidence a certified copy of
the building code of the Borough of Bogota,
particularly Sections 1 and 2 of Article 7,
or 7.

Mr. Foley: I object to that offer, if it
please the Court, on the ground that the
building code was not pleaded; under the
complaint, there is a reference to it. As I
understand it, in order to properly plead
such a code, you must set it forth at length.

The Court: My recollection is it is plead-
ed.

Mr. Foley: It is referred to in the com-
plaint, your Honor, but as I understand it,
to properly plead it, you must set it forth at
length and not merely make a reference to
it.

The Court: Well, you are not surprised by
it, and if it is going in in its entirety, I
will permit an amendment.

Mr. Foley: Well, we do not know what
that—

The Court: It certainly was in your power
to find out what Section 1 of Article 7 in
the building code adopted June 9th, 1920,

was.
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Jennie Di Carolis—Re-direct.

Mr. Foley: Yes. But I think we are en-
titled to have it set forth without going to
the trouble to find out whether it has ap-
plication to this situation, if for no other
reason.

The Court: You did not raise the ques-
tion, that you pleaded to this complaint.

Mr. Foley: I do not believe it is a proper
method of proof.

Mr. De Turck: I think the statute pro-
vides a certificate signed by the Clerk makes
it evidential.

Mr. Lloyd: There is no objection.

Mr. Foley: I object to it.

The Court: I will overrule your objection.

Mr. Foley: Exception.

(Building code marked Exhibit P-8 in
evidence.)

Mr. De Turck: This is the building code
of the Borough of Bogota, adopted June
8th, approved June 8th, 1920, and was in
force at the time this building fell. Section
1 of Article 7 reads as follows:

“All excavations for buildings and other
work shall be properly guarded and pro-
tected so as to prevent the same from be-
coming dangerous to life, limb or adjoining
property.”

Section 2: “Forms are to be carried full
depth inside and out except in rock excava-
tion.”
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William Messina, sworn as a witness on behalf
of the plaintiffs, testified as follows:

Direct Examination by Mr. West:

Q. Where do you live, Mr. Messina? A. 117 Elm
Avenue, Bogota.

Q. What is your business? A. Fruit dealer.

Q. How long have you been in the fruit and vege-
table business? A. About 18 or 19 years.

Q. And on December the 20th, 1927, how many
places of business did you have? A. On what?

Q. On December the 20th, 1927, where was your
place of business? A. On West Shore Avenue.

Q. Did you have a place of business on Fort Lee
Road? A. Yes, 1927.

Q. December 20th, 1927? A. Yes.

Q. On the south side of the street? A. Yes.

Q. You did not own the building? A. No.

Q. And your store was about 100 feet from Elm
Avenue, was it? A. Yes.

Q. What kind of work was being carried on on
the property directly west of yours,? What were
they doing there? A. Digging with a pick and
shovel.

Q. Yes. And had they dug a cellar? A. What
do you say?

Q. Had a cellar been dug? A. A cellar was
dug.

Q. And what did they use to dig the cellar? A.
A steam shovel.

Q. How far away from your wall did the steam
shovel stop work? A. Two feet.

Q. And when it stopped work, everything was all
right, was it? A. Yes.

Q. Now, after they dug within two feet of your
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William Messina—Direct.

property, what was done? A. They took the steam
shovel out of there.

Q. They took the steam shovel out? A. Over
the avenue.

Q. Moved it out. And then did they do anything
to the dirt that was left between your building and
the—A. Mr. Pico digging with pick and shovel.

Q. Now, did somebody take the dirt away that
was left by the steam shovel? A. No.

Q. Well, when the steam shovel went out, Mr.
Messina, I think you said there was about two or
three feet of dirt left? A. Yes.

Q. Yes. A. From the wall.

Q. Now, what becomes of that dirt? A. Mr. Pico
digging with the pick and shovel, and put it on
the center of the cellar.

Q. What did he use? What did you see them
use to take that two or three feet of dirt away?
A. Pick and shovel, on the center of the cellar.

Q. How close to your building did they come?
A. They went six inches under my building.

Q. Yes. And what did they use to go six inches
under your building? A. Digging with the pick
and taking it away with the shovel.

Q. Did they use any shoring or anything to pro-
tect your building? A. No.

Mr. Lloyd: I object to that.
Mr. West: I withdraw the question. The
question is withdrawn.

Q. Were you there when the building fell? A.
No.

Q. What time did you leave that Tuesday morn-
ing? A. I left there about half past eight, and I
went to the market.
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Q. And was Mr. Pica there then? A. Mr. Pico
was there.

Q. And his men? A. And four or five men,
digging on the side there.

Q. And what part of the work was Mr. Pico do-

ing himself? A. Well, once in a while he helped
the men.

Q. I beg your pardon? A. Once in a while he
would give a hand for the men.

Q. Now, how long had you occupied this store?
How long had you had the store there? A. I was
have it three years lease.

Q. I beg your pardon? A. Three years lease.

Q. You had three years lease? A. Yes.

Q. How long had you been there before the build-
ing fell? A. Well, T will say about two years,
about two years.

Q. Yes. And you had a general fruit and vege-
table business? A. And grocery.

Q. And this collapse took place five days before
Christmas, didn’t it? A. Christmas.

Q. Did you have much stock in your store at that
time? A. Plenty. I have enough.

Q. And what kind of stock did you have in your
store? A. I have apples, potatoes, all the stuff.

Q. Do you mean all the stuff for your trade? A.
For my trade.

Q. Well, would you have more or would you have
less just before Christmas? A. No. I have more at
that time, because, you know, a little business, you
have trees—

Q. Yes. A.—For the time, you know, for Christ-
mas, you have wreaths,—

Q. Yes. A.—you have a lot of stuff for this time
of the year.
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Q. What was the value of the stock that you had
in your store at the time of the—

Mr. Lloyd: I object, if the Court please.

The Court: Why?

Mr. Lloyd: I do not think he is compe-
tent to testify what the value of the stock
in the store was in a lump item.

The Court: Well, you can ask him to de-
velop it. The question is competent. This
is a tort action. It is not a contract action.

Q. What was the value of the stock that you had
in your store? A. About $4,000.

Q. Did that include fixtures, too? A. Everything.

Q. What happened to the stock? A. Well, it
freeze. I cannot touch it. Chief Winters no allow
me to take anything, because nobody risk going in
there.

Q. Did you get any stock out of there at all? A.
I got a few things, yes.

Q. What did you get out? A. I got a few canned
groceries. I can take nothing of the green stuff,
because it was all froze.

Q. I see. A. It has been there about three days.

Q. Did any of the fruits and vegetables go down
into the hole? A. Yes.

Q. Did anybody give you any notice that they
were going to dig there? Did they ever tell you?

Mr. Lloyd: I object to that. I do not
think it is material or relevant. It is not
necessary. It has been shown here conclu-
sively that the excavation was not deeper
than seven feet.

The Court: There is testimony that it was
under the building five or six inches.
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Mr. De Turck: Well, furthermore, there is
a case which holds that failure to give notice
in an excavation is evidence of negligence.
There is a New Jersey case on that.

Mr. Lloyd: That applies to the owner.

Mr. De Turck: He is the owner, he is a
leaseholder.

The Court: It is a possessory action, and
whether he is the owner or not—

Mr. Lloyd: If you are going on the theory
of a trespass, that is a question for the
Court.

The Court: A question of trespass and
negligence in the doing of the work.

Mr. Lloyd: The plaintiff has pleaded the
case on the theory of lateral support.

Mr. West: Oh, no.

The Court: No.

Mr. West: Not in paragraph eight; it says
they encroached.

The Court: No. And even if the ordin-
ance relating to the notice did not apply,
then we would have to rely on the compiled
statutes which also charges them with some
duty, and there is some evidence in the case
that there was work done after the steam
shovel, just how much I cannot say; it is
for the jury to decide.

Mr. Lloyd: I will withdraw the objection.
(Question read.)

. No. But—

Mr. Foley: I ask that this be limited
purely to the defendant Terhune. I do not
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think there is any obligation upon the con-
tractor to give notice to the owner next door.
Mr. West: We have no objection to that.
The Court: The question is anybody, and
the answer is not; but Terhune is the man to
whom it would apply.

Q. Did you open another store, Mr. Messina
A. The landlord give me another store below, two
stores below.

Q. And how many days was it before you opened
the other store? A. It was two days before I
opened that store.

Q. Yes. A. Because the night when the store
fell, I was come to the market for a load of stuff,
and I put it on the front of a house on Elm Avenue.

Q. Now, during the Christmas season, how much
fruit and vegetables would you sell each week? A.
Well, a couple of weeks before Christmas, you sell
from ]9,000.00 a week.

Q. Yes. And how much profit would there be?
A. About $100.

Q. Yes. And at other times during the year, how
much fruit and vegetables would you sell each
week? A. From five and six.

Q. Five and six hundred? A. A hundred a week.

Q. And how much profit would you get from sell-
ing five or six hundred? A. From sixty-five to
seventy.

Q. $65 or $70 a week? A. Yes.

Q. I think your wife worked in this store? A.
Yes.

Q. And your daughter worked there? A. Yes.

Q. And you worked there? A. And I worked
there.



William Messina— Cross.

Mr. West: Cross examine.

Cross Examination by Mr. Lloyd:

Q. Is Jennie Di Carolis your daughter? A. No.
She working there.

Q. Just working there? A. Yes.

Q. You opened this new store two days after the
building collapsed, did I understand you to say?
A. Yes.

Q. Two days? A. Because there was still a sign
on the door there, and I get another month’s lease,
and I give no key for the landlord, see? And the
landlord come over the night that the store fell and
says, “I try to get the key on Ikie Davis, and I give
it to you,” and I opened the store there.

Q. How do you arrive at this $4,000 as the value
of your stock? Will you give us the items, please?
A. Well, my lawyer got that.

Q. What is that? A. My lawyer got the list.

Mr. West: We have a list here, if you
would like to have it, Mr. Lloyd.

Mr. Lloyd: Who made it up?

Mr. De Turck: He dictated it and his
daughter took it down.

Mr. West: Are you willing to have it go
in evidence?

Mr. Ward: We are willing.

Q. When did you make this list, Mr. Messina?
A. After the store fell.

Q. How long after? A. What?

Q. How long after? A. The day after.

Q. Who did you dictate this list to? A. My
daughter.

10

20

30

40



10

20

8q

50

William Messina— Cross.

Q. Where did you get this information from? A.
From nobody.

Q. Just what you remembered? A. Just what
I remembered, the stuff I got in the store there.

By the Court:

Q. How much of your stock did you recover from
the cellar and sell later? A. Well, about seven
or eight hundred dollars, I get back.

Q. Seven or eight hundred dollars.

The Court: Did you hear that?

Mr. Lloyd: I did not hear that.

The Court: Read it, Mr. Stenographer.
(Question and answer read.)

Mr. De Turck: There was no cellar in the
building.

The Court: Well, whatever was referred
to that the goods had fallen to.

Q. This includes everything, does it? A. (The
witness nods head in the affirmative).

Mr. Lloyd: That is all right,
Mr. West: Have you any objection, Mr.

Ward?
Mr. Ward: No.
The Court: What is the amount?
Mr. West: $3,049.16.
By Mr. West:

Q. Now, does this list include everything, Mr.—
A. Everything what I lose in there.

Q. Everything that you lost? A. What I lost,
yes. (Paper marked Exhibit P-9 in evidence.)
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By Mr. Lloyd:

Q. But you got seven or eight hundred dollars
out of salvage? A. I got about $4,000 stock in
there. 1 get about seven or eight back.

Q. This list 1s after taking in consideration the
stuff that you saved? A. Yes.

Q. How did you save that stuff? A. What I
save? Well, the canned goods.

Q. You went in the store? A. After they take
the roof off. Some stuff was smashed, and every-
thing, and I get it.

Q. How long after? A. I think they take the
roof after three days.

Cross Examination by Mr. Foley:

Q. Mr. Messina, did you work at the store, too?
A. Why, I work some part of the day, yes.

Q. What else did you do? Did you have any
other occupation? A. Why, I go to the market.

Q. You were not around the building at all the
day it fell, were you? A. What?

Q. You were not around the building the day it
fell? A. I was there about half past eight in the
morning, and I went to the market.

Q. You were there about half past eight? A. I
was there in the morning.

Q. The men were not working at that time, were
they? A. The men were working at that time, yes.

Q. Are you sure of that? A. Yes. The men
come from ten minutes after seven; lots of time, I
open the store, the men used to come in.

Q. You did not stand and watch the men work-
ing, did you? A. Well, some time, yes.

Q. Well, that day, you did not watch them, did
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you? A. I watch them on Monday. I watch them
that morning when I went to the market, before I
went to the market, because I—

Q. You stopped and watched them before you
went to the market? A. I put trees on the side, and
I watch them.

Q. You did not say anything to Mr. Pico about
what you observed, did you? A. No. I say noth-
ing to Mr. Pico.

Q. You say that at that time that they were
undermining your building? A. Yes.

Q. And you never said one single word about it
to Mr. Pico, did you? A. No.

Mr. Foley: That is all.

By Mr. Lloyd:

Q. Just one more question, Mr. Messina. This
list was made up two days after the accident, you
say, after the building fell in? A. Yes.

Q. And it wasn’t until three days after that you
were allowed to go in and get the canned goods out?
A. What?

Q. And three days after, you went in and got
the canned goods out? A. Yes.

Q. And this was made up three days after? A.
Two or three days.

Q. I see. And are there any canned goods shown
on this list? A. What?

Q. Any canned goods shown on this list? A.
Yes.

Q. The canned goods are on this list.

Mr. Lloyd : That is all.



William Messina-—Cross.
By Mr. Foley:

Q. Mr. Messina, these prices represent what
money you would have received from the—A. Those
are the wholesale prices.

Q. —sale, the wholesale prices? A. The whole-
sale prices. 10

Mr. Foley: That is all.

The Witness: That is what I pay myself.

Mr. West: We submit to a voluntary non-
suit as to Chisholm & Weisgerber, and rest
our case as to the other two defendants.

Mr. Lloyd: May it please the Court, I
move for a nonsuit as to the owner, John
W. Terhune, on the theory first, of an inde-
pendent contractor. There has been no 20
proof to show that Pico was the servant of
John W. Terhune, or that Terhune exercised
any supervision over him or any direction
insofar as this particular work was con-
cerned.

(Citing McGuire v. Grant, 25 N. J. L.,
356.)

There is no proof that John W. Terhune
was anything other than the owner, and that
Pico was an independent contractor in this 30
case; in fact, the case, it is pleaded a gen-
eral contractor, paragraph three. There is
no proof that Terhune had anything to do
with this building, and his name has not
been mentioned except in the opening by my-
self. There is no proof that the work was
done in an unskillful manner. 1 submit, as
far as the defendant John W. Terhune is

concerned, there is no evidence whereby he 40
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can be held liable for the falling of this
building.

The Court: Are you familiar with the case
of Wegener v. Sugarman, 138 Atlantic, de-
cided in October, 1927? (Beading from
case.)

Now, this contract offered in evidence pro-
vides specifically for this work to be done.
Now, whether it was done actively or not,
that is, whether the supervision was active
or not, or whether or not the negligence
came about through the want of supervision,
I think that is a question for the jury, and I
will have to deny the motion.

Mr. Lloyd: Your Honor will allow me an
exception.

Mzr. Foley: I make a formal motion for a
nonsuit at this time, your Honor.

The Court: I will deny your motion.

Mr. Foley: Exception.

The Defendants®* Case.

John W. Ter hune, one of the defendants, sworn
as a witness on his own behalf, testified as follows:

Direct Examination by Mr. Lloyd:

Q. Mr. Terhune, you are the owner of the premi-
ses on which this building was being erected? A.

Q. And this is the contract that you made with
Pico? A. Yes.

Q. And did you, at any time during the construc-
tion of this building, supervise any part of the con-
struction?
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Mr. West: If your Honor please, we object
on the ground it calls for a conclusion.

The Court: No. I will allow it as a fact.
In other words, it is not attempting to
change it. He just tells what he did.

Q. Did you go on while this excavation was tak-
ing place? Were you on the site? A. I was not.

Q. Did you see what Pico was doing? A. I did
not.

Q. When construction was commenced on this
building, or before it was commenced, did you give
Pico the proper lines of the building? A. The sur-
veyor did.

Q. Your surveyor? A. Yes. I believe—yes, that
is right.

Q. You employed a surveyor to show him what
the lines of the building were to be? A. That is
right.

Q. And the lines of your lot? A. The lines of
my lot.

Q. And did he have any authority from you at
any time to excavate on any place other than your
lot? A. No, he did not.

Q. And did you, at any time during this excava-
tion, have any conversations with Pico relative to
how he should do the excavating? A. I did not.

Q. And did you leave the construction of this
building and the control of the work entirely up
to Pico?

Mr. West: I object to that on the ground
it is leading.

The Court: Sustained.

Mr. Lloyd: That is all.
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Cross Examination by Mr. West:

Q. You are the John W. Terhune who signed this
contract? A. That is right.

Q. Yes. And you are the owner of the build-
ing? A. That is right.

Q. And familiar, more or less, with the construc-
tion of buildings? A. Somewhat.

Q. It is your business, partly? A. Not neces-
sarily so.

Q. No. But in part? A. Well, I won’t say that.

Q. You examined the specifications, I suppose, to
see that they met with your approval? A. Well,
Mr. Meisler made up the specifications.

Q. You did not look it over at all? You did not
pay any attention to it? A. I believe I read it over.

Q. And you read the contract over, too, didn’t
you? A. Yes.

Q. And who was to supervise the work that was
done by Pico? A. Why, I was, insofar as the
specifications were concerned.

Q. Yes. Well, insofar as the contract was con-
cerned, too, isn’t that so, Mr. Terhune? A. If you
feel that way about it.

Q. Well, it says so, doesn’t it? “In a good work-
manlike and substantial manner, under the direc-
tion of the said John W. Terhune.” It says that,
doesn’t it? A. Where.

Q. The work was to be done agreeable to con-
tracts and specifications made by Frederick Meis-
ler, and signed by these parties hereto, in the form
aforesaid, in a good workmanlike manner, and in a
good workmanlike and substantial manner, under
the direction of the said John W. Terhune. It
says that, doesn’t it? A. It says that in the con-
tract.



57

John W. Terhune— Cross.

Q. And you were the John W. Terhune? A. That
is right.

Q. And the building is now on the property,
isn’t it? A. Yes, it is.

Q. And your office is on Main Street, Hacken-
sack? A. That is right.

Q. Probably a mile or a mile and a quarter from
the building? A. About that.

Q. Yes. And I suppose you were more or less
interested in seeing that the work progressed on
that building? A. From time to time.

Q. Sure. And you went there from time to time,
didn’t you? A. Not very frequently. I went there
occasionally. . .

Bt youdidgp there framtinetotine, didkit
Y A. Yes.

Q. And you went there to see how your build-
ing was progressing? A. Yes.

Q. Now, Mr. Pico was to do work, to supply all
the labor and material, and to complete the build-
ing, except the plumbing and heating, wasn’t he?
A. That is right.

Q. The architect did not do any supervision? A.

No.
Q. It was not part of the arrangement you had
with him? A. No. 30

Q. And this is quite a considerable structure,
isn’t 1it? A. No, it is a simple building.

Q. A one-family, or a two-family? A. Two-family
one story.

Q. Well, it is a building that cost $11,100.00,
isn’t that right? A. That is right.

Q. And the architect did not supervise, did he?
A. No.

Q. And who did supervise? A. Mr. Pico. 40



20

30

40

58

John W. Terhune— Gross.

Q, I mean who, besides Pico? A. Nobody.

Q. Do you mean to say that, in this contract that
provides that the work was to be done under your
supervision, and that you were to pay $11,100.00
for, that you, a man in the building business, did
not supervise the construction of that building? A.
I am not in the building business.

Q. What? A. I am not in the building business.

Q. Well, you built that building, didn’t you? A.
Yes, that is correct.

Q. Then, as far as you are concerned, there
wasn’t any supervision, was there? A. Why, just
as Mr. Pico put it up, I went over there from time
to time.

Q. I say, then there was a total lack of super-
vision on your part, wasn’t there? A. Why, yes,
there was.

Q. Yes. A. I didn’t supervise it and tell him how
to do the work.

Q. Were you there the day it fell? A. After it

fell, yes.
Q. Yes. And were you there the day before? A.
No.

Q. How long before that had you been there? A.
Why, I think I was going by there the morning
that I saw the steam shovel there.

Q. Yes. Did you stop? A. They were just mov-
ing it in on the property.

Q. Did you stop? A. Yes.

Q. You stopped that day? A. Yes. I was going
by there.

Q. That was on Friday, wasn’t it? A, It might
have been Thursday or Friday.

Q. Did you talk to anybody? A. Why, Mr. Pico
stood there. Yes, I did.
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Q. You did talk to Pico, didn’t you? A. That
morning, I bid him good morning.

Q. You said you were going by there. 1 guess,
as a matter of fact, you went there to the building,
isn’t it, Mr. Terhune? A. No, it isn’t.

Q. Where were you going? A. I was going to
Leonia.

Q. How long did you stay there? A. Why, I
don’t believe I was there over five minutes.

Q. But you did talk to Pico? A. Yes; I did talk
to Pico.

Q. And I suppose the thing you talked to Pico
about was in connection with the work that he was
doing for you, wasn’t it? A. I said, “I see you
are on the job.” He said, “Yes”.

Q. Well, as a matter of fact, this contract was
only made five days before the collapse of the build-
ing, wasn’t it? A. About the 15th of December, I
think.

Q. The contract was made. And where was the
contract made? A. Mr. Greenstone made it.

Q. And as early as the 16th or 17th of Decem-
ber, that is one or two days after it was made,
you were going by there, and you stopped and had
some talk with Pico? A. That is right.

Q. You were also there the day the building fell?
A. Only after I received notice that it fell.

Q. After you received notice. And I suppose,
from time to time, until the building was com-
pleted, you also went over there, didn’t you? A.
Well, I wouldn’t say frequently. Occasionally, yes.

Q. Well, how often? A. I do not know. I would
go there once in a couple of weeks, two or three
weeks.

Q. Yes.
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John W. Terhune—Re-direct.
Mr. West: That is all.

Re-direct Examination by Mr. Lloyd:

Q. Did you tell Pico how to do the work at all?
A. 1 did not. He was recommended as a competent
contractor to me.

Q. Do I understand you to say that you first
went to the site the day they were bringing the
steam shovel onto the property? A. I was going
by and I saw them putting the steam shovel on,
and so I just stopped.

Q. No work had been done at that time? A. No.
They were just moving it in.

Q. And the next time you were at the building
was after the building had fallen? A. When the
man told me that the building fell down over there.

Mr. Lloyd: That is all.

Re-cross Examination by Mr. West:

Q. Then, as I understand the situation, even
though the contract provided that the work was to
be done under your supervision and direction, there
was a total lack of supervision and direction on
your part; is that correct? A. I did not under-
stand the contract that way.

Q. Now, as a matter of fact, there was a total
lack of supervision on your part; is that correct?
A. Yes, I did not supervise.

Mr. West: That is all.
Mr. Lloyd: That is all, Mr. Terhune.
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Joseph G. Pico, one of the defendants, sworn as

a witness on his own behalf, testified as follow s:

Direct Examination by Mr. Foley :

Q. What is your occupation, Mr. Pico? A.
Builder; builder.

Q. Speak up loudly so that the jury can hear
you. For how long have you been a building con-
tractor? A. Approximately 18 years.

Q. How many years? A. 18.

Q. 18. You are the Joseph Pico who is being
sued in this action, are you not? A. I am.

Q. Did you contract to put up a building for
Mr. Terhune? A. I did.

Q. That building which is referred to in this—
which has been referred to in this suit? A. I did.

Q. And do you recall when this accident oc-
curred, when a store on the adjoining premises col-
lapsed? A. Yes.

Q. What work were you doing at the time, Mr.
Pico? A. At the time of the collapse, on the morn-
ing of the collapse, the thing that collapsed,—we
started on a Monday morning; Monday morning I
had five men do work there to dig a trench to put
put in the sub-foundation; that is on the Fort Lee
side and the Elm Street side, on those two sides;
we completed that on a Monday. On the Tuesday
morning I got there with my men at approximately
quarter to eight.

Q. What time? A. Quarter to eight. We start
work at eight o’clock sharp. And as we started,
we proceeded to dig the dirt, which I ordered left
by the steam shovel, three feet of dirt, by the steam
shovel, in sixteen-foot sections, making the build-
ing—
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Q. Just a minute. The steam shovel had been
there at some previous time, had it not? A. Yes,
sir.

Q. And that work was completed? A. Yes, sir.

Q. And then there was this ledge of three or four
feet? A. Yes. There was three feet of dirt was
left there by my orders to the steam shovel men; at
no suggestion of any individual, I ordered that left
there.

Q. Why did you order that? A. As a precau-
tion.

Q. A precaution for what? A. Principally, on
that time of the year, any builder that is building
anything must protect other people’s property,
and if T had had the steam shovel take out all the
dirt from that property, it Avould mean the frost
would have got under that building and completely
wrecked that building, without no frost whatsoever,
so I had the dirt left there as a precaution against
frost.

Q. And you planned to continue your work by
hand, manual labor? A. Continue it by manual
labor, spending additional money for my own pro-
tection.

Q. Now, where, in reference to the easterly line
of Mr. Terhune’s property was this other building?
A. Tt was directly on the line.

Q. On the line? A. Within a half an inch.

Q. And you observed the foundation of that
building, did you not? A. I did, after I commenced
with the excavation.

Q. What kind of a foundation did it have? How
deep was it, I should say? A. The foundation on
the Fort Lee side, it was approximately eight in-
ches below the ground.
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Q. Is that the side on which you were working?
A. On the Fort Lee end of the building was ap-
proximately eight inches; on the other end, in the
back part of the building, it extended to about six
inches below the ground.

Q. How high was this building next door? A. It
was a one-story building, approximately fourteen
feet high.

Q. And of what was this foundation made? A.
The sub-foundation was made out of cinders.

Q. Out of cinders? A. Cinders and cement.

Q. And cement, did you say, sir? A. Yes.

Q. And then the building was erected right upon
that? A. A brick wall was built right on top of
that.

Q. Now Mr. Pico, did you, at any time in the
course of your excavating, dig underneath that
other building—A. Never.

Q. —at all? A. Never.

Q. Are you sure of that? A. Positive.

Q. Will you just describe to the Court and Jury
how you did your work, that is to say, how close
you got to the building, and what your side wall
consisted of as you laid the bricks of it? A. In
starting a building of any description where there
is any doubts of any building not having a proper
foundation, you take precautions of leaving two or
three feet of dirt alongside of the building; and
after that, we divide up into four sections, five sec-
tions, or six sections; it all depends on the line of
the building, how long the building is; and, there-
fore, we take it down with pick and shovel so we
don’t jar the building.

Q. You take each section out with pick and
shovel? A. Yes, sir; take each Section out with
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pick and shovel; so that this section, we had
planned to work in 16-foot section» all the way
through; a 16-foot section, that is all that the men
dug out; lay my trench wall underneath, and start
building the blocks, build up that section before I
take out any more dirt from the other section;
that is the way the work was carried on all the
way through.

Another point: as I explained to Mr. Terhune, as
soon as the shovel got under the place that was go-
ing two inches away from the other property on
the lower end, so I would not encroach on any in-
dividual’s property, I put my wall slightly on a
slope and bring it out directly on the top; that was
perfectly agreeable, and I used my own judgment
in that particular line.

Q. Now then, I understand you started your wall
even on the line at the top? A. Even on the line
at the top, but two inches underneath.

Q. And then slanting away from Messina’s line
as you went down? A. Yes. In towards—built
two inches on our line..

Q. You slanted it away from Messina’s house
and towards Terhune’s property, didn’t you? A.
Yes.

a . Did you do that in this particular case? A.
I did.

Q. And how much of this first section had you
completed when this accident occurred? A. The
first section was all excavated and it was—I bad
up about forty-two or forty-four blocks, which I
was building up with it.

Q. Now Mr. Pico, is there any way in which you
could have shored this property? A. It wasn’t pos-
sible, whatever, that any builder can go to work
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and shore up that building in the condition that it
was in.

Q. You are certain of that? A. I am positive.

Q. And I ask you now, having in mind your
qualifications as a builder, whether or not in your
opinion this building next door was built upon a
sufficiently secure foundation? A. It was not.

Q. And you are certain that at no time you en-
croached upon the other—

Mr. West: I object to that as leading.

Q. I will ask you once again, did you at any
time encroach upon the other man’s property? A.
I did not.

Q. In any degree whatsoever? A. None what-
ever.

Mr. Foley: Take the witness.

Cross Examination by Mr. West:

Q. Mr. Pico, it was your intention to build your
wall right up to the line, wasn’t it? A. At the top,
above the grade level.

Q. At the top? A. Yes.

Q. Eight up to Mr. Terhune’s line? A. Right
up to Mr. Terhune’s line.

Q. So that, insofar as the easterly wall of Mr.
Terhune’s building is concerned, there would be no
distance which would separate it from the line,
would there? A. Yes, there would be a half inch
distance we was going to leave between the walls.

Q. A minute ago you said you were going to
build right up to the line, and now you say a half
an inch. Now, which do you mean? A. Meaning
that we was going to build directly up to the line,
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Joseph G. Pico— Cross.

but going a half an inch away from, the other wall.

Q. A half inch away from the other wall? A.
Yes.

Q. Now, as I understand, the other wall was a
half inch off the line? A. I beg your pardon?

Q. The other Avail of the building which col-
lapsed was a half inch off the line? A. I just
directly went with the surveyor’s blocks, just as
the surveyor placed the blocks, I draw my line
across.

Q. I did not ask you that. I asked you Avhether
you testified on direct examination that the build-
ing occupied by Mr. Messina,—did you not say that
it was a half inch off the line? A. Possibly, it
might have been.

Q. Yes. And it was your intention to build your
wall right up to the line, is that correct? A. Right
up to our line, certainly.

Q. Did you use a footing course? A. Yes, I did.

Q. How much beyond the bottom of your wall
did the footing course extend? A. Behind our line?

Q. Yes. A. Two inches inside of our line.

Q. Do you mean to say that the footing course
did not extend as far as your brick work? A. Two
inches inside of our line.

q . Then do I understand that the footing course
did not go as far as the wall? A. The footing
course, there is evidence that it is two inches in-
side of our line.

Q. Now, I will ask you, do you mean by that that
your footing course did not go as far to the east
as the line of your wall? A. It did not.

Q. That was rather unusual, wasn’t it? A. No,
it is not.

Q. You build your footing course inside the wall,
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do you? A. You build your footing course accord-
ing to the way you are putting up your wall.

Q. Yes. Now, what was the wall of this build-
ing to be built of? A. Blocks.

Q. Cement blocks? A. Correct.

Q. Now, to build a building directly to the line,
right to the line, wouldn’t it be absolutely neces-
sary for you to do your excavating at least a little
bit beyond that line? A. Not a bit.

Q. Are you sure of that? A. I am positive of
that.

Q. You wouldn’t have to go at least a half an
inch beyond so as to get your bricks right up to
the line? A. But I didn’t build up to the line on
the bottom.

Q. But you did on the top; you intended to; and
your excavation was, at least in part, complete,
wasn’t it? A. The excavation was 16 foot.

Q. Yes. That was all excavated? A. That 16
foot was all excavated.

Q. At the time of the collapse? A. Correct.

Q. They did use picks and shovels, didn’t they?
A. They did.

Q. Sure. And your men used picks and shovels?
A. They did.

Q. And that was all done after the steam shovel
left, wasn’t it? A. Yes.

Q. And you were more or less in a hurry, weren’t
you? A. Nothing in a hurry about it. dJust to
build up one section, that was for that one day,
just to build up that one section.

Q. Well, Chief Winters was there, wasn’t he? A.
Chief Winters came there around nine-thirty.

Q. He had a talk with you, didn’t he? A. He
did.
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Q. And lie talked to you about putting shoring
up, didn’t he? A. He did not.

Q. He did not? A. He did not.

Q. Are you sure about that? A. Positive.

Q. What did he say to you? A. I don’t care—
what did he say to me?

Q. Yes. A. He just mentioned to me that there
was a crack in the sidewalk.

Q. And didn’t he say to you that you better put
shoring up there, and didn’t you get down and get
your bricks, and say, “I will have it up in a min-
ute”? A. That was the only salvation for that one
building over there, to put it up.

Q. That was the salvation, wasn’t 1t? A. That
is true.

Q. And didn’t you tell him that was the salva-
tion? A. I told him.

Q. Before you told him that was the salvation,
what did he say to yon? A. I don’t remember him
saying anything to me.

Q. Yon do not remember? A. I don’t remember
him saying anything.

Q. You wouldn’t deny that he spoke to you about
shoring, would you? A. Well, I won’t deny that
he spoke to me about shoring that building up.

q yes. It is a fact that you did not use any
shoring, isn’t it? A. Yes; it is a fact I did not use
any shoring.

Q. Yes. It is a fact that you had a plumb line?
A. That I had what? Yes, I had a plumb line, and
I had a level.

Q. And it is a fact that you used the plumb line
in the corner when the Chief was there? A. I used
it in two places in the presence of the Chief.

Q. Not only in one place? A. In two places.
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Q. And was it exactly plumb? A. Two inches
on our line.

Q. Two inches on your line. And your excavat-
ing was all complete? A. The 16 foot was com-
plete.

Q. Well, did you use the plumb line in those 16
feet? A. In those 16 feet.

Q. And you were two inches off the line? A.
Two inches on our side of the line.

Q. I thought you were building this wall directly
to the line? A. The upper part.

Q. Now, I show you Exhibit P-1. You say you
excavated how much? A. 16 foot.

Q. Will you explain to the jury how all this en-
tire line along the building fell down? A. Yes. 1
will explain to the jury how the whole thing fell
down.

Q. If you will, please. A. If I possibly go into
the details from the start to the finish.

Q. Can you explain why all that dirt was out
alongside of the wall there? A. Yes.

Q. You can explain that? A. Yes.

Q. How high had you gotten with your cement
blocks at the time the wall collapsed? A. I was
six courses high on the corner.

Q. How many courses would you have had to lay
before you got up to the top of the ground? A. To
get up to the top of the ground, approximately nine
courses.

Q. And when had you started to lay those ce-
ment blocks? A. All that morning, the excavation
was carried on that morning, and the blocks laid
that morning.

Q. And the accident happened at what time? A.
That I did not stop to look at the time; I could not
tell you.
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Q. It was in the forenoon, wasn’t it? A. It was
in the forenoon.

Q. Where was this crack that you speak about?
A. The Chief drawed my attention that there was
a crack in the sidewalk.

Q. Yes. What did you do about that crack be-
ing there? A. Nothing I could do for it.

Q. I beg your pardon? A. There was nothing I
could do for it;

Q. Nothing you could do for it? A. Nothing;
absolutely nothing.

Mr. West: That is all.

Re-direct Examination by Mr. Foley r

Q. Mr. Pico, Mr. West asked you whether or not
you can explain why this side wall had fallen away.
Now, I will ask you to explain why that fell away.
Just tell the jury. A. All right. Your Honor, and
Gentlemen of the Jury, in order to explain why
that wall fell down, I must go into details from the
construction.

The Court: Now, just a minute; without
making a speech about it, point out specific-
ally why?

The Witness: Specifically why, the faulty
construction of the sub-foundation of the
building adjoining the property of John W.
Terhune, not having enough support and not
enough—having any binding of any kind,
and being only six inches to eight inches be-
low the ground, it was not below the frost
line, and it was made out of cinders, that
is, the sub-foundation, a sub-foundation
made out of cinders will not hold up to any
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extent or any degree, any brick wall, and
as soon as the wall came down—that 1is,
prior to the Chief telling me there was a
crack into the thing, I thought there was
something going wrong, and the building
must start to cave in before that;‘ otherwise,
there would be no crack in front. In the
morning at seven o’clock, when I went up
there, the girl asked me for a plane to plane
down the door. That showed that the build-
ing had already settled, and as a train went
by, I heard the rumble of a train, the build-
ing went down. Naturally, if this corner
lets down, the whole building will come
down. That is all there is to explain about
it.

Q. Now Mr. Pico, does this picture represent the
condition of that wall, of course, extrinsic of this
material that has fallen out of the house, as it
was before the accident or not? A. Yes. It shows
exactly as it was before the accident. If you look
on the back here, you will notice there is four in-
ches of concrete, you will note there is approxi-
mately eight inches of sub-foundation that was un-
der there, underneath the sub-foundation; you will
notice there was approximately eight inches of
loose cinders under the sub-foundation.

Q. Before the accident, can you point out to us
how much of that comer was exposed, as it is now?
A. Just about to here (indicating) ; just about six-
teen feet. Right up to here (indicating).

Q. Just show that to the jury, please. A. (Hand-
ing photograph to the jury).

Q. One other question, Mr. Pico. Was Mr. Mes-
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sina at the scene of the accident that morning?
Before the accident occurred, did yon see him
there? A. I seen him there very early in the morn-
ing.

Q. What time? A. Well, I should judge he was

Mr. West: Just one or two questions I
overlooked.

Mr. Lloyd: May I finish my cross?

Mr. West : I beg your pardon.

Cross Examination by Mr. Lloyd:

Q. Mr. Pico, what experience have you had in the
handling or the building of buildings and the handl-
ing of concrete, and where did you get your ex-
perience which gives you the right to talk about
cinders as you do? Will you tell us, please? A.
My experience in that has been gotten from the
United States Army, with the engineering depart-
ment, for seven solid years, in the event of reen-
forced concrete and bridges.

Q. During what period of time? A. Three years
prior to the war, and then four years during the
war.

Q. And what was your—with what department
were you connected? A. Engineering Department.

Q. With the Engineering Department? A. Yes,
sir.

Q. And did you, in the Engineering Department,
have direct charge and supervision of particular
pieces of work involving the use of concrete and
cinders? A. Yes. I was a master engineer.

Q. A master engineer in the United States Army?

A. Yes, sir.
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Q. After that, where did you get your experi-
ence? A. After that, I got my experience from other
jobs which I have conducted all throughout, in-
cluding one apartment house, two or three apart-
ment houses, and possibly eighteen to twenty, one
or two-family houses.

Q. Yes. Now Mr. Pico, did Mr. Terhune super-
vise you in any way? A. Not what I would call
direct supervision.

Q. Did he tell you how to do the work? A. No.

Q. Did he tell you how not to do the work? A.
No.

Q. The engineer and the surveyor laid out the
lines—A. He did.

Q. —whereon this building was to be erected?
A. He did.

Q. And you stayed within those lines? A. Stayed
within those lines.

Q. And those lines, you say, where you laid your
footing course were two inches inside of the—

Mr. West: I object to that as leading.

The Court: It is cross examination.

Mr. West: I beg your pardon. I thought
it was your witness.

Q. Two inches difference? A. Two inches differ-
ence.

Q. And this footing course was how wide? A.
The footing course, it was eighteen inches wide on
the top, that is, against the building, and twenty-
four inches wide around the building.

Q. And the idea was, the footing course was two

inches inside the line and was to bring your build-

ing up so that when it reached the top it would
be on the line, is that correct? A. On the line.
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Q. So it would be on a slight angle? A. We fill
in there, in case there is any apertures over there,
we fill in with concrete.

Q. Is that generally accepted as good building
practice? A. Yes.

Q. And is there any way in which that adjoin*
ing building could have been shored, Mr. Pico? A.
None whatever.

Q. You say the foundation consisted of cinders
and cement. Where was the cement; on top of the
cinders? A. On top of the cinders.

Q. How much cement was on top of those cin-
ders? A. Of the sub-foundation, or the cement floor
of the building?

Q. Oh, T see. There was a cement floor there,
and a sub-foundation? A. Under the sub-founda-
tion was approximately eight inches of loose cin-
ders.

Q. How thick was the cement floor? A. The ce-
ment floor was only three inches and a half thick.

Q. How was this adjoining building fastened on
its extreme westerly—at its extreme easterly side?
Was there a brick wall on that side? A. Yes, there
was a brick wall on that side.

Q. Was that brick wall part of this building
which collapsed? A. No, it was not.

Q. How was this building which collapsed fast-
ened on its extreme easterly side? A. This build-
ing, according to my observation, was an addition
that was put on the building after the other build-
ing was put on. They just dug holes and the beams
were laid in there loose.

Q. In other words, it was just hooked on to the
adjoining wall of the other building? A. The beams
just laid in there without no anchor on; that is the
trouble.
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Q. Was this a flat roof? A. A flat roof.

Q. You showed Mr. Winters, or Chief Winters,
in more than one place by your plumb that day that
you were not on the Messina property? A. I showed
him on two different places, not one.

Mr. Lloyd: That is all.
Re-cross Examination by Mr. West:

Q. I think you have told us that you have erect-
ed several apartment houses and then connected
with the government? A. Yes.

Q. During the period of the war? A. Right.
And before the war.

Q. And that was part of your qualifications? A.
That was part of my qualifications.

Q. To testify? A. Correct.

Q. And I suppose you took war construction in-
to consideration, didn’t you? A. Not necessarily.

Q. But you spoke about having four years in the
army, didn’t you? A. During the war, and three
years prior to the war.

Q. Doing construction work? A. And three
years prior to the war doing construction work.

Q. So it was part of the construction that was
done during the war that you took into considera-
tion in giving us your experience, wasn’'t it? A.
Part of it, yes.

Q. And, aside from that, you have been more or
less a successful contractor, haven’t you? A. Not
what I would call a successful contractor.

Q. But you have built apartment houses, haven’t
you? A. Yes.

Q. And you also said that Chief Winters said
nothing about the shoring, is that correct? A. Not
shoring, no shoring; shoring wasn’t mentioned.
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Q. How about the conversation that Mr. Grant
said he had with you, when he testified on the
stand under oath this morning? A. I deny that.

Q. You deny that, too? A. I deny that, too.

Q. That is, you deny what Winters said, and you
deny what Grant said? A. I instructed Mr. Grant
to leave three feet of dirt there, not at his sugges-
tion, but at my suggestion of leaving three feet
of dirt there. He said “That is a good idea; we
will leave that three feet of dirt.”

Q. Did Mr. Grant say anything to you about
leaving dirt there for safety’s sake? A. I told Mr.
Grant to leave three feet of dirt there for safety’s
sake.

Q. Did Mr. Grant advise you to do it? A. Mr.
Grant did not advise me to do it.

Q. Now, you also have testified in relation to Mr.
Terhune, “I would not call it direct supervision.”
What kind of supervision would you call it? A.
Principally, Mr. Terhune left the job entirely into
my hands.

Q. Well, principally, he did? A. Yes.

Q. What did he do outside of principally leaving
it in your hands? A. Well, if he come around there
once in a while, perhaps he would see something
that wasn’t done right, he might say something,
and so forth; but he wasn’t there very often.

Mr. West: That 1s all.

By Mr. Lloyd:

Q. Was this before or after the wall fell in? A.
After the wall fell in.

Mr. Lloyd: I ask that the answer be strick-

en out.
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The Court: Why?

Mr. Lloyd: We are not interested in any-
thing that happened after the wall fell.

The Court: The answer will remain; it is
responsive.

We will adjourn until two o’clock.

(Recess.)

After Recess. 2:00 o’clock, P. M.

Mr. Foley: May it please the Court, I
had Mr. Pico on the stand at one o’clock.

I have no further questions.
Mr. West: Nothing further.

William Henry Huff, sworn as a witness on
behalf of the defendant Pico, testified as follows:

Direct Examination by Mr. Foley:

Q. What is your occupation, Mr. Huff? A. Civil
engineer.

Q. And for how long have you been a civil en-
gineer? A. 26 years.

Q. Did you make an examination and survey of
a premises in which Mr. Messina formerly carried
on a business, which premises were located on Elm
Avenue near Fort Lee Road, or on Fort Lee Road
near Elm Avenue, in Bogota? A. Yes, sir.

Q. And at whose request did you make that? A.
Mr. Pico.

40



™

30

40

78

William Henry Huff—Direct.

Q. When you made that survey, did you ascer-
tain whether or not Mr. Pico’s excavation work
there, or whatever excavation work was done, was
made on Mr. Terhune’s side of the line, or on Mr.
Messina’s side of the line? A. I did.

Q. And what did you find? A. I found that he
was 1n his metes and bounds on his proper location
within his lines. ,

Q. That is, it was within Mr. Terhune’s side? A.
Yes, sir.

Q. Did you find anything to indicate that dur-
ing the course of that work, the man who made
the excavation, whoever he was, dug over on the
other side of the line and undermined the build-
ing? A. No, sir.

Q. Did you examine the premises carefully? A.
I did.

Q. And you came to that conclusion? A. Yes,
sir.

Mr. Foley: Take the witness.

Cross Examination by Mr. West:

Q. When did you make your examination? A.
January the 7th, 1928.

Q. And that was some eighteen days after the
collapse of the building, wasn’t it? A. I know
nothing about the building collapsing.

Q. Well, you did find an excavation there, didn’t
you? A. 1 did.

Q. Yes. Did you find a lot of debris down in
the excavation? A. Any what?

Q. Any debris down in the excavation? A. I
found an excavation there, certainly.

Q. All cleaned out, was it? A. Yes, sir.
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William Henry Huff— Cross.

Q. The excavation, when you made your observa-
tion, did it look anything like the excavation that
is shown on Exhibit P-6? A. No, sir.

Q. It did not look anything like that? A. It did
not.

Q. And what happened between December the
20th and January 8th, did you say? A. Tth.

Mr. Foley: I object.

Q. You do not know, do you? A. No.

Q. You have ho knowledge of that at all? A.
No.

Q. But you do know that the premises that you
made your examination of on January the 7th were
not in the condition as shown by this exhibit? A.
No, sir.

Q. And I suppose it differed in the respects that
it was all clear in here, wasn’t it? A. Yes. It was
all cleared out, and the retaining walls were con-
structed.

Q. The retaining walls were then constructed,
were they? A. Yes, sir.

Q. You do not know what the condition was on
December the 20th, do you? A. No, I do not.

Q. And you cannot give us any information
about that, can you? A. No, I do not.

Mr. West: That is all.

Cross Examination by Mr. Lloyd:

Q. Mr. Huff, were the footings in place when you
made your examination of the premises? A. Yes.
The footings were in.

Q. And of what material were those composed?
A. Of good, rich concrete.

10
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William Henry Huff— Cross.

Q. Concrete footings? A. Yes, sir.

Q. Set into the ground? A. Yes, sir.

Q. And what distance was there—what was the
distance of the footings from the Messina line, the
adjoining line on the east? A. Two and a half
inches.

Q. Two and a half? A. Yes, sir.

Q. They were two and a half inches west of the
Messina line? A. The Messina property is the
property in question?

Q. That fell in, yes. A. Yes. Clear of that prop-
erty line.

Q. On Terhune’s own land? A. Yes, sir.

Mr. Lloyd: That is all.

By Mr. West:

Q. Were the footings a little wider than the wall,
or were they narrower? A. No, they were the same,
flush to the—

Q. Flush to the wall? A. Flush to the line; yes,
sir.

Q. You went down, did you, on the—A. I did not
take any soundings.

Q. On the east side of the wall? A. Yes, sir.

Q. How did you get down into there? A. Why,
it was open. You can see right down.

Q. It was open, was it? A. Yes, sir.

Q. How much of an opening was there that you
could see down? A. Well, the width of the open-
ing, of the excavation, the clearance from the line,
two and a half inches.

Q. And how deep did you look down to see that
those footings were flush? A. Oh, about three and
a half feet.

Q. What? A. Three and a half feet.
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William Henry Huff— Cross.

Q. How deep was this excavation? A. How deep.

Q. Yes. A. About three and a half to four feet
from the level of the sidewalk.

Q. It wasn’t about seven feet? A. The cellar,
I am speaking of the top of the concrete finish of
the wall, the cellar line down to the bottom of your
footing.

Q. Yes. A. About three and a half feet.

Q. How wide was the opening that you looked
down through? A. About two and a half inches.

Q. You looked down three and a half feet? A.
Yes, sir.

Q. And you were then able to determine that
that footing was flush with the wall? A. Yes, sir.

Q. Any ground been filled in? A. No, sir.

Q. The ground was perfectly solid, was it? A.
Yes, sir; it was.

Q. You did not dig down at all? A. I did not
take—no, I did not dig.

Q. How many places did you make examinations
along that line? A. Along the line, on the forty-
six foot line.

Q. All along thé line? A. Well, on the corners.

Q. Oh, just on the corners? A. Yes, sir. At
about some ten or twelve or fifteen feet back from
the corners. I did not examine that.

Q. You did that, of course, in day time, I sup-
pose? A. Yes, sir.

Q. Did you use any light, or anything at all, to
—A. No, sir; ordinary day light.

Q. And you could see down this—A. Yes, sir.

Q. —three and a half feet, through an opening
of two or three inches? A. Yes, sir.

Q. So as to be able to testify that those footings
were flush with the wall? A. Positively.

10

20
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William Henry Huff— Cross.

Q. At the points where you examined them? A.
Where we examined them.
Q. Yes.

Mr. West: That i1s all.
Mr. Lloyd: That is all, Mr. Huff. The de-
10 fendant rests.

Mr. Foley: The defendant rests.

Mr. West: No rebuttal.

Mr. Lloyd: If the Court please, I should
like at this time to renew my motion for the
direction of a verdict in favor of the defen-
dant Terhune on the ground that it is con-
clusively shown here that Pico was an inde-
pendent contractor, and that there has been
no competent testimony showing an en-

[ croachment in any way on the adjoining
property.

The Court: The motion will be denied.

Mr. Lloyd: Your Honor will allow me an
exception?

Mr. Foley sums up the case to the Jury
on behalf of the defendant Pico.

Mr. Lloyd sums up the case to the Jury
on behalf of the defendant Terhune.

gQ Mr. West sums up the case to the Jury on
behalf of the plaintiffs.

The Court then charged the Jury as fol-

lows:

40
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Charge.

Caffrey,d. Ladies and Gentlemen of the Jury:
There are two plaintiffs in this action, William
Messina and Jennie Di Carolis. At the outset of
the trial there were three defendants; now we have
two by virtue of a voluntary nonsuit on the part of
the plaintiffs with respect to the Chisholm Weis-
gerber Company. So you have before you as de-
fendants John W. Terhune and Joseph Pico.

The plaintiff Messina is suing on the theory of
property damage, and Miss Di Carolis is suing for
personal injuries, both causes arising out of the
same happening. The plaintiffs have charged the
defendants with carelessness and negligence in the
construction of a wall adjoining the premises of
Mr. Messina’s store on the south side of Fort Lee
Road. In addition to that, they have claimed a
violation of our State law in that due notice was
not given nor were proper supports provided to pro-
tect the building of Mr. Messina, and, thirdly, they
predicate their action upon a violation of a muni-
cipal ordinance of the Borough of Bogota.

There is no question that this building fell, but
there is a conflict of evidence as to how it fell, and
the causes that brought it about. Mr. Pico said
that he built or, at least, he excavated within two
feet or some inches away from the property line
of the building occupied by Mr. Messina. Mr. Mes-
sina, on the other hand, corroborated by another
witness, at least, said that Pico dug at least five
or six inches beyond the line and under the Mes-
sina building; and we have in this case, too, evi-
dence of Chief of Police Winters who testified that
on the morning of the collapse he talked to Pico
and asked him to shore up the building, and that
Pico said it was all right; and he said at that time

10

20

30

40



10

20

84

Charge.

lie was digging dirt, and also placing in some
blocks, the exact language I am not attempting to
recall. I think Miss D1 Oarolis said that she, too,
saw them digging with a pick and shovel.

Now, Pico was the general contractor and, in the
absence of any other proof in the case, of course,
Mr. Terhune would be excused. However, the
Supreme Court has said that an owner of a lot
who employs a contractor to excavate on his land
is liable for trespass committed by the contractor
on adjoining lands when committed under his direc-
tion and supervision.

Now, as to the measure of Mr. Terhune’s liability
under his contract with Mr. Pico, of course, that
is for you to decide from all of the evidence in the
case. I spoke to you with reference to a State law.
The application of this law which I am about to
read to you will depend upon your findings of
fact. Now, there is evidence in the case from some
of the witnesses that the excavation was to a depth
of seven feet, four inches, and there is some evi-
dence that there was some digging. Now, whether
or not eight feet was dug or not, I cannot say, and
in view of the affirmative testimony on one side and
testimony as to other diggings, of course, before

30 i you will apply the rule concerning notice you must

4Q

first decide that the depth as provided for by the
statute has been done.

Referring to this Act as stated, it provides that
whenever any excavation hereafter commenced, for
building or other purposes, on any lot or piece of
land, shall be intended to be carried to the depth
of more than eight feet below the curb or grade of
the street, and there shall be any party or other
wall, wholly or partly on adjoining land, and stand-
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Charge.

ing upon or near the boundary lines of such lot, the
person causing such excavation to be made, if af-
forded the necessary license to enter on the adjoin-
ing land, and not otherwise, shall at all times, from
the commencement until the completion of such ex-
cavation, at his own expense, preserve such wall
from injury, and so support the same by a proper
foundation that it shall remain as stable as before
such excavation was commenced.”

Now, with reference to that, if you find that the
facts warrant the application of this statute, that
rule is absolue; we are not at all concerned with
whether or not Mr. Pico acted reasonably or not.
The statute is absolute on that and calls for a strict
following of this language.

The plaintiffs, in addition to that claim, offer in
evidence a certified copy of the municipal ordin-
ances of the Borough of Bogota. Section 1 of
Article 7 provides:

“All excavations for buildings and other
work shall be properly guarded and protected
so as to prevent same from becoming danger-
ous to life, limb or adjoining property.”

While this is not the mandate of our State Leg-
islature, still the Borough of Bogota is an arm of
the State, and in the power given to that munici-
pality that ordinance has the same effect as any
other law. Now, it was evidently contemplated
that this section as passed was to protect not only
the public but to protect and preserve adjoining
properties. So, therefore, you may consider whe-
ther or not in the light of all of the evidence the
statute was violated. If the statute was violated,
and it was made to meet a condition such as this,

20
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Charge.

and the violation was the proximate cause of the
injuries sustained, then, of course, Mr. Messina
would be entitled to be compensated on the basis
of his loss. And the same thing, too, applies to the
injuries sustained by the young lady.

The defendant, as I said before, denies the acci-
dent as resulting from his course of conduct, and
in response to a question offered or asked of him
he said that the building caved in not as a result
of any act of his, that the building fell down as a
result of improper foundations. I think he said,
too, that it was made up of cinders and some other
composition, and that a train went by and about
that time there was a collapse. So, you see, you
must decide from all of the evidence as to the lia-
bility in this case.

Now, if you conclude that the plaintiffs have
failed in making out a cause of action against the
defendants, your verdict will be no cause of action;
but, on the other hand, if you are satisfied from the
evidence of the liability of the defendants or either
of them, then you are concerned with the question
of damages.

Miss Di Carolis claims personal injury. I think
she said she suffered an injury to her head; that
when the building collapsed, she ran out and fell
over something, and then she was struck by a door,
and she sustained an injury to her head; she suf-
fered an injury to her back, and there were some
other injuries ; she lost two weeks’ work, and she
was getting then f12.00 a week. I think, too, she
said that she was laid up for some three months.
However, as to the injuries of the young lady, there
is no medical testimony and we have not had the

4Q Dbenefit of a professional diagnosis.
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Messina himself claims loss of profit. He said
that his store was stocked to the extent of $4,000.00
that he salvaged canned goods amounting to some
seven or eight hundred dollars; and, by consent of
counsel, there has been offered in evidence a mem-
orandum, or several memoranda, I believe, indi-
eating the goods that were lost; 'so you have the
benefit of that to examine.

Now, you are the sole judges of the credibility of
witnesses. That not only applies to the evidence
with respect to the liability itself, but you, too,
have a right to consider the value of the testimony
of Mr. Messina with relation to his loss. This case,
as I see it, in vieAV of the conflicting testimony, is
essentially one of fact, and in my reference to the
testimony I want it understood that I have made
no effort to cover all of the testimony, and if I have
misstated any of the evidence, I do not want you
to follow the Court’s mention of it, but you must
rely entirely on your own recollections; nor do I
wish it understood that any particular reference to
the testimony warrants you putting more emphasis
on that. As I said before, you must decide this
case entirely upon the evidence, and by that I mean
all of the evidence. In addition to the oral testi-
mony, you have the benefit of some photographs,
and you may take the entire case and give it your
best judgment.

(Officer sworn and jury retired at 3:20 P. M.)

Mr. Foley: The Court failed to charge the bur-
den of proof, that it was the duty of the plaintiffs
to establish the negligence of the defendant by a
fair preponderance of evidence. In fact, I should
like to request the Court to charge, at this time,
the duty is upon the plaintiff to establish the negli-
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Charge.

gence of the defendant by the fair preponderance of
the evidence.

The Court: All right. Bring the Jury back.

(The Jury returned to the Court room.)

The Court: Counsel has requested that I call
you back to charge you that the burden of proof to
establish the plaintiffs’ claim rests upon the plain-
tiffs. I so charge you.

Anything further?

Mr. Foley: I have several other exceptions.

The Court: Oh, well, you may take exceptions;
but I mean do you want me to charge the jury any
further while they are here?

Mr. Foley: I still feel that your Honor does not
state that they have to establish it by a fair pre-
ponderance of the evidence.

The Court: Well, they are to establish it by a
fair preponderance of evidence. If you want that,
you may have that also; that may be included in
my other statement.

You may retire.

(The Jury again retired.)

Mr. Foley: I take an exception to that portion
of the Court’s charge wherein the Court submits
the question to the jury of whether or not the de-
fendant dug below eight feet, on the ground that
there is no evidence that he did dig below eight
feet.

The Court: You may have an exception.

Mr. Foley: Also, I further take exception to that
particular part of the charge I have just referred
to on the ground that there is no claim in the com-
plaint that we violated the statute in that regard,
or that particular statute.

I take exception to that portion of the Court’s
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Charge.

charge wherein the Court stated, in effect, that the
violation of the ordinance of the town or Borough
of Bogota would create the same liability upon the
defendant as would—

The Court: I do not believe I said that. I said
if they found that the violation was the proximate
cause. You may have an exception if you want it.

Mr. Foley: That the effect of that violation
would be the same as if the statute had been vio-
lated.

The Court: All right.

Mr. Lloyd: Now representing the defendant Ter-
hune, I take the same exceptions requested by Mr.
Foley, which are as follows:

1. I take an exception to that portion of the
Court’s charge wherein the Court submits the ques-
tion to the jury of whether or not the defendant
dug below eight feet, on the ground that there is
no evidence that he did dig below eight feet.

2. Also, I further take exception to that parti-
cular part of the charge I have just referred to on
the ground that there is no claim in the complaint
that we violated the statute in that regard, or that
particular statute.

3. I take exception to that portion of the Court’s
charge wherein the Court stated, in effect, that the
violation of the ordinance of the town or borough
of Bogota would create the same liability upon the
defendant, or that the effect of that violation would
be the same as if the statute had been violated.

The Court: All right. You may have your ex-
ceptions.
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Rule for Judgment.

This action having been tried before Judge Ed-
win C. palfrey with a jury in the presence of
counsel of the respective parties on February 4th,
1929 and the jury having returned a verdict in favor
of the plaintiff, William Messina for the sum of
12,000.00 and in favor of the plaintiff, Jennie Di
Carolis for the sum of $250.00 damages.

It is ordered that judgment final be entered in
favor of the plaintiff, William Messina and against
the defendants, John W. Terhune and Joseph Pico
for the sum of $2,000.00 and in favor of the plain-
tiff, Jennie D1 Carolis and against the defendants,
John W. Terhune and Joseph Pico for the sum of
$250.00 and the plaintiffs’ costs to be taxed.

On motion of

De Turck & W est,
Attorneys of Plaintiffs.
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Judgment,
BERGEN COUNTY CIRCUIT COURT.

William Messina, dJennie Di
Caeolis, by her next friend

Angelina Di Caeolis, .
Action

VS. at Law.

10

John W. Teehune and
Joseph Pico .

De Tubck & West,
Attorney for Plaintiff,

Amount of damages in favor of William Messina
$2,000. And in favor of Jennie Di Carolis $250. 20
And costs $76.83.

Judgment signed and entered Feb. 8 1929, at
11 A. M.
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Exhibit P7.

Articles op Agreement, Made the flfteenth day
of December, One Thousand Nine Hundred twenty-
seven.

Between John W. Terhune of the City of Hack-
ensack, County of Bergen and State of New Jersey
party of the first part; 0

Ana dJoseph G. Pico of the Borough of North
Arlington, County of Hudson and State of New
Jersey, party of the second part;

W itnesseth, First, The said party of the second
part does hereby for himself, his heirs, executors
and administrators, covenant, promise and agree to
and with the said party of the first part; his ex- 20
ecutors, administrators or assigns, that he, Joseph
G. Pico said party of the second part, his heirs, ex-
ecutors or administrators shall and will, for the
consideration hereinafter mentioned, on or before
the April 1st, 1928 well and sufficiently erect and
finish the new Building to be located on the south-
east corner of Fort Lee Road and Elm Avenue in
the Borough of Bogota, Bergen County, New Jer-
sey, consisting of a one (1) story brick building of
which there shall be therein five (5) separate 3
stores, agreeably to the Drawings and Specifica-
tions made by Frederick Meisler, Architect, and
signed by the said parties hereto within the time
aforesaid, in a good workmanlike and substantial
manner, under the direction of the said John W.
Terhune to be testified by a writing, or certificate,
under the hand of the said John W. Terhune and
also, shall and will find and provide such good,

proper and sufficient materials of all kinds what- 40
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soever, as shall be proper and sufficient for the com-
pleting and finishing all the work and supply all
the material and labor necessary for the comple-
tion of the said building excepting the plumbing
and heating, and other works of the said Building
mentioned in the plans and specification for the
sum of Eleven thousand one hundred ($11,100.00)
Dollars,

A na the said party of the first part, does hereby
for himself, his heirs, executors and administra-
tors, covenant, promise and agree, to and with the
said party of the second part, his executors and ad-
ministrators, that he the said party of the first
part, his executors or administrators, shall and
will, in consideration of the covenants and agree-
ments being strictly performed and kept by the
said party of the second part as specified, well and
truly pay, or cause to be paid unto the said party
of the second part, his executors, administrators
or assigns, the sum of Eleven thousand one hundred
($11,100.00) Dollars, lawful money of the United
States of America, in manner following:

When first floor beams are on ....ueeee..... ... .$1,500.00
When second floor beams are on .............. 2,500.00
When roof is on, roughing and all plaster

for the walls and metal ceilings are

O T eiieiieeeieeeteeeteesteeesteeeesteesbeeestaeeneeenes 3,000.00
When building is finished and completed 4,100.00

It is agreed between the parties hereto that in
the event the said builder is restrained by the court
from going ahead with the erection and construc-
tion of the aforementioned building; the time that
the said builder is restrained shall be added to and
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extend the time of the completion of the said build-
ing; but in the event the restraint goes over a per-
iod of thirty (30) days then either party can cancel
this agreement by written notice to the other party
and that the builder shall be entitled to the follow-
ing paymens:

If foundation is excavated only................ $ 600.00
If foundation footings additional............ 112.00
If foundation is up to grade additional.. 488.00

$1,200.00

Provided, That in each of the said cases a certifi-
cate shall be produced, signed by the said
to the effect that the work is done in ac-
cordance with said Drawings and Specifications,
said certificate, however, in no way lessening the
total and final responsibility of the Contractor,
neither shall it exempt the Contractor from liabil-
ity to replace work if it be afterwards discovered
to have been done ill or not according to the Draw-
ings and Specifications either in execution or ma-
terials.

And it is hereby Further Agreed by and
BETWEEN THE SAID PARTIES I

First.— The Architect shall furnish to the Con-
tractor all drawings or explanations of drawings
as may be necessary to illustrate the work to be
done, and the Contractor shall conform to the same
as part of this contract, so far as they may be con-
sistent with the original Drawings and Specifica
tions, and all plans must be furnished to the Con-
tractor at the time of signing contract.

80
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Sec ond—The Contractor, at his own proper
costs and charges, to provide all manner of mater-
ials and labor, of every description, for the due
performance of the work as per Specifications here-
with submitted.

Thir d.— Should the Owner at any time during
the progress of the said Buil ding request any alter-
ations, deviations, additions or omissions from the
said contract, he shall be at liberty to do so, and
the same shall in no way affect or make void the
contract, but will be added to or deducted from the
amount of the contract, as the case may be, by a
fair and reasonable valuation.

Fourth.—Should the Contractor, at any time
during the progress of said work, refuse or neglect
to supply a sufficiency of materials or workmen,
the Owner shall have power to provide materials
and workmen, after three days’ notice in writing
being given, to finish the said works, and the ex-
pense shall be deducted from the amount of the
contract.

Fift h.— Should any dispute arise respecting the
true construction or meaning of the Drawings or
Specifications, the same shall be decided by Fred-
erick Meisler and his decision shall be final and
conclusive; but should any dispute arise respecting
the true value of the extra work, or of the work
omitted, the same shall be valued by two compe-
tent persons—one employed by the Owner, and the
other by the Contractor, and those two shall have
power to name an umpire, whose decision shall be
binding on all parties.
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Sixt h —The Owner shall not, in any manner, he
answerable or accountable for any loss or damage
that shall or may happen to the said work, or any
part or parts thereof respectively, or for any of the
materials or other things used and employed in
finishing and completing the same.

Eighth.—The Owner will insure the building in
the joint names and interest of
and the Contractor against loss or damage by fire,
in such sums as may from time to time be agreed
upon with the Contractor to cover work and ma-
terials used in the building and around the premi-
ses, and the policies to be made payable to Owner
and Contractor, as their interests may appear. The
Contractor shall see to it that this insurance is 20
satisfactorily effected.

Nint h .— All work and materials delivered on the
premises to form part of the work, whether actu-
ally incorporated therein or not, are to be consid-
ered the property of the Contractor until the same
shall have been paid for, in accordance with the
terms hereof 5 unless said Contractor shall, after
receiving a payment thereon, have refused to pro-
ceed with the work in accordance with the terms of 3Q
this contract. And the Contractor shall have free
access at all reasonable times to the said material
and to the said work until the same shall have been
fully paid for as provided for by this contract. The
Contractor shall remove all surplus material after
the completion of the work.

Tent h.—Neither the Contractor
shall, without the written consent of the Owner,
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have authority to vary, alter, amend or change this
contract, or any of the Plans or Specifications here-
in referred to.

Elevent h.—Whenever building permits shall be
required by any municipality, or be necessary un-
der any law, ordinance or other regulation, to the
erection, alteration or repair of any building, the
same shall be procured by the owner.

Twel fth —That the said Contractor shall pro-
duce and deliver to the Owner the release of all
persons who may then have furnished materials or
done work on said building, who may have a lien
on such building and the land whereon the same is
erected, releasing their lien on said building and
the land whereon the same is erected, with an affi-
davit by said Contractor thereto annexed, that no
person or persons other than those named in said
release have any lien upon such building or land
for work done or materials furnished for the erec-
tion thereof according to the statute in such case
made and provided.

The contractor agrees to save the owner free and
harmless from any claim or claims that may arise
due to any injury or damages to any person or
persons or to the said building or any buildings
during the time that the said building is under the
erection, construction and control of the said con-
tractor and it is understood and agreed that no re-
sponsibility of any sort, relative to any accidents
or damage that may be sustained or incurred dur-
ing the construction and erection of this building
shall fall on the owner but that the responsibility
for same shall be taken care of by the said con-
tractor.
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Words erased before signing

In Witness Whereof, the said parties to these
presents have set their hands and seals the day and
year above written.

Signed, Sealed and Delivered | 10
in the presence of [

John W. Terhune (Seal)

Joseph G. Pico (Seal)
Exhibit P8.
Building Code of the Boro ugh of Bogota. 20

ARTICLE VII

Excavations.

1. All excavations for buildings and other work
shall be properly guarded and protected so as to
prevent same from becoming dangerous to life,

limb or adjoining property.

30

40



10

20

30

40

102

Notice 6f Appeal.
To DeTurck and West, Attorneys for Plaintiffs :

Take Notice that the defendant John W. Ter-
hune appeals to the Court of Errors and Appeals
from the whole of the judgment entered in this
cause.

Mor rison , Lloyd & Morri son ,

Attorneys for Defendant,
John W. Terhune.

Service of the foregoing notice of appeal is here-
by acknowledged this 6th day of March, 1929.

DeTurck & West,
Attorneys of Plaintiffs.
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Grounds of Appeal

NEW JERSEY COURT OF ERRORS AND
APPEALS.

William Messina and dJennie \
Di Carolis, by her next friend, I

Angelina Di Carolis, I
Plaintiffs-Respondents, [ On Appeal
\from Cir-
vs. 1 cuit Court.
John W. Terhune, 1

Defendant-Appellant. 1

The appellant states the following grounds of
appeal:

1. Because the trial court erred in denying a mo-
tion for a non-suit made at the close of the plain-
tiffs’ case in behalf of the defendant John W. Ter-
hune, on the ground that there had been no proofs
adduced that the collapse of the building by which
plaintiffs were injured or damaged resulted from
any act of said defendant, John W. Terhune, or of
any other person for whose acts he was answerable,
to which ruling an exception was taken.

2. Because the trial court erred in denying a
motion made at the close of the case in behalf of
the defendant, John W. Terhune, for a direction of
a verdict in favor of said defendant, John W. Ter-
hune, and against the plaintiffs, on the ground that
there fiad been no proofs adduced that the collapse
of the building by which plaintiffs were injured or
damaged resulted from any act of said defendant,
John W. Terhune, or of any other person for whose
acts he was answerable, to which ruling an excep-
tion was taken.

Mor rison , Ll oyd & Morrison |,
Attorneys for and of Counsel with
Defendant-Appellant, John W. Terhune.
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20

30

40






New Jersey Court of Errors and Appeals

William Messina, et als., AN
Plaintiffs-Respondents, 1

vs- / On Appeal.

John W. Teriiune, \
Defendant-Appellant. |

BRIEF FOR DEFENDANT-APPELLANT.

Appellant, Teriiune, who had made a building
contract in the ordinary form for the construction
of a building on his land, appeals from a judgment
against him for damages caused by the collapse of
an adjacent building, which it was open to the
jury to find resulted from the negligence of his
contractor in excavating for and building the foun-
dation.

Statement.

Terhune (defendant-appellant) owned a vacant
building plot on the southeast corner of Fort Lee
Road and Elm Avenue in the Borough of Bogota
in Bergen County. Messina (plaintiff-respondent)
was a tenant occupying a building on Fort Lee
Road next east of appellant’s lot, in which he con-
ducted a fruit and vegetable store. Miss DiCarolis
(plaintiff-respondent) worked in this store as his
employee. Terhune made a contract (P7, Case,
pp. 95-100) with Pico (defendant) for the erection
of a building on said vacant plot, and Pico made a
sub-contract with Chisholm-Weisgerber, Inc. (de-
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fendant) to excavate the cellar for the new build-
ing.

The west wall of the building occupied by Mes-
sina was on or near the line between the two proper-
ties, and the east wall of the new building was to
be built on or near this line. Chisholm-Weisgerber,
Inc., made the cellar excavation with a steam
shovel, but did not excavate within about four feet
of this boundary line. Pico and his men with picks
and shovels, took out part of this soil and began
to build the easterly foundation wall of the new
building at the northerly end thereof. While they
were doing this, the building occupied by Messina
collapsed into the excavation as a result of which
Messina was damaged by the loss of part of his
stock of goods and Miss Di Carolis was hurt.

They sued the owner, contract and sub-contrac-
tor. There was a voluntary non-suit as to Chis-
holm-Weisgerber, Inc., and a verdict against the
owner and contractor. The owner appeals.

Extracts of Pertinent Testimony.

The testimony so far as it relates to the appel-
lant, i1s as follows:

He made the building contract, Exhibit P 7
(Case, pp. 95-100).

He did not supervise or direct the work. The
testimony on this point is as follows:

Mr. Grant, witness for the plaintiffs:

“Q. Mr. Grant, these men who were work-
ing along the easterly side of that excavation,
were they in the employ of Chisholm & Weis-
gerber or not? A. No, they were not.

Q. Yes. And under whose direction were
they working? A. Under Mr. Pico’s” (Case,
p. 30, L. 20-26).
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Mr. Terhune (defendant-appellant) :
“Direct Examination by Mr. Lloyd:

Q. Mr. Terhune, you are the owner of the
premises on which this building was being
erected? A. I am.

Q. And this is the contract that you made
with Pico? A. Yes.

Q. And did you, at any time during the con-
struction of this building, supervise any part
of the construction?

Mr. West: If your Honor please, we object
on the ground it calls for a conclusion.

The Court: No. I will allow it as a fact.
In other words, it is not attempting to change
it. He just tells what he did.

Q. Did you go on while this excavation was
taking place? Were you on the site? A. I
was not.

Q. Did you see what Pico was doing? A. 1
did not.

Q. When construction was commenced on
this building, or before it was commenced, did
you give Pico the proper lines of the building?
A. The surveyor did.

Q. Your surveyor? A. Yes. I believe—yes,
that is right.

Q. You employed a surveyor to show him
what the lines of the building were to be? A.
That is right.

Q. And the lines of your lot? A. The lines
of my lot.

Q. And did he have any authority from you
at any time to excavate on any place other
than your lot? A. No, he did not.
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Q. And did you, at any time during this ex-
cavation, have any conversations with Pico
relative to how he should do the excavating?
A. I did not” (Case, p. 54, lines 30-40; p. 55,
lines 1-32).

“Cross Examination by Mr. West:

Q. You are the John W. Terhune who signed
this contract? A. That is right.

Q. Yes. And you are the owner of the build-
ing? A. That is right.

Q. And familiar, more or less, with the con-
struction of buildings? A. Somewhat.

Q. It is your business, partly? A. Not neces-
sarily so.

Q. No. But in part? A. Well, I won’t say
that.

Q. You examined the specifications, I sup-
pose, to see that they met with your approval?
A. Well, Mr. Meisler made up the specifica-
tions.

Q. You did not look it over at all? You
did not pay any attention to it? A. I believe
I read it over.

Q. And you read the contract over, too,
didn’t you? A. Yes.

Q. And who was to supervise the work that
was done by Pico? A. Why, I was, insofar
as the specifications were concerned.

Q. Yes. Well, insofar as the contract was
concerned, too, isn’t that so, Mr. Terhune? A.
If you feel that way about it.

Q. Well, it says so, doesn’t it? ‘In a good
workmanlike and substantial manner, under
the direction of the said John W. Terhune.
It says that doesn’t it? A. Where?
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Q. The work was to be done agreeable to
contracts and specifications made by Frederick
Meisler, and signed by these parties hereto, in
the form aforesaid, in a good workmanlike
manner, and in a good workmanlike and sub-
stantial manner, under the direction of the
said John W. Terhune. It says that, doesn’t
it? A. It says that in the contract.

Q. And you were the John W. Terhune? A.
That is right.

Q. And the building is now on the property,
isn’t it? A. Yes, it is.

Q. And your office is on Main St., Hacken-
sack? A. That is right.

Q. Probably a mile or a mile and a quarter
from the building? A. About that.

Q. Yes. And I suppose you were more or
less interested in seeing that the work pro-
gressed on that building? A. From time to
time.

Q. Sure. And you went there from time to
time, didn’t you? A. Not very frequently. I
went there occasionally.

Q. But you did go there from time to time,
didn’t you? A. Yes.

Q. And you went there to see how your
building was progressing? A. Yes.

Q. Now, Mr. Pico was to do work, to supply
all the labor and material, and to complete the
building, except the plumbing and heating,
wasn’t he? A. That is right.

Q. The architect did not do any supervision?
A. No.

Q. It was not part of the arrangement you
had with him? A. No.

Q. And this is quite a considerable structure,
isn’t it? A. No, it is a simply building.
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Q. A one-family, or a two-family? A. Two-
family, one story.

Q. Well, it is a building that cost $11,100.00
isn’t that right? A. That is right.

Q. And the architect did not supervise, did
he? A. No.

Q. And who did supervise? A. Mr. Pico.

Q. I mean who, besides Pico? A. Nobody.

Q. Do you mean to say that, in this contract
that provides that the work was to be done
under your supervision, and that you were to
pay $11,100.00 for, that you, a man in the
building business, did not supervise the con-
struction of that building? A. I am not in
the building business.

Q. What? A. I am not in the building
business.

Q. Well, you built that building, didn’t you?
A. Yes, that is correct.

Q. Then, as far as you are concerned, there
wasn’t any supervision, was there? A. Why
just as Mr. Pico put it up, I went over there
from time to time.

Q. I say, then there was a total lack of
supervision on your part, wasn’t there? A.
Why, yes there was.

Q. Yes. A. I didn’t supervise it and tell
him how to do the work.

Q. Were you there the day it fell? A. After
it fell, yes.

Q. Yes. And were you there the day before?
A. No.

Q. How long before that had you been there?
A. Why, I think I was going by there the morn-
ing that I saw the steam shovel there.

Q. Yes. Did you stop? A. They were just
moving it in on the property.



7

Q. Did you stop? A. Yes.

Q. You stopped that day? A. Yes. I was
going by there.

Q. That was on Friday, wasn’t it? A. It
might have been Thursday or Friday.

Q. Did you talk to anybody? A. Why, Mr.
Pico stood there. Yes, I did.

Q. You did talk to Pico, didn’t you? A.
That morning, I bid him good morning.

Q. You said you were going by there. 1
guess, as a matter of fact, you went there to
the building, isn’t it, Mr. Terhune? A. No, it
isn’t.

Q. Where were you going? A. I was going
to Leonia.

Q. How long did you stay there? A. Why, I
don’t believe I was there over five minutes.

Q. But you did talk to Pico? A. Yes; I did
talk to Pico.

Q. And I suppose the thing you talked to
Pico about was in connection with the work
that he was doing for you, wasn't it? A. I
said, ‘I see you are on the job.” He said, ‘Yes.’

Q. Well, as a matter of fact, this contract
was only made five days before the collapse of
the building, wasn’t it? A. About the 15th of
December, I think.

Q. The contract was made. And where was
the contract made? A. Mr. Greenstone made
it.

Q. And as early as the 16th or 17th of De-
cember, that is one or two days after it was
made, you were going by there, and you
stopped and had a talk with Pico? A. That
is right.

(8 You were also there the day the building
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fell? A. Only after I received notice that it
fell.

Q. After you received notice. And I sup-
pose, from time to time, until the building was
completed, you also went over there, didn’t
you? A. Well, I wouldn't say frequently.
Occasionally, yes.

Q. Well, how often? A. I do not know. 1
would go there once in a couple of weeks, two
or three weeks.

Q. Yes.

Mr. West: That 1s all.

Re-direct Examination by Mr. Lloyd:

Q. Did you tell Pico how to do the work at
all? A. I did not. He was recommended as
a competent contractor to me.

Q. Do I understand you to say that you
first went to the site the day they were bring-
ing the steam shovel onto the property? A. I
was going by and I saw them putting the steam
shovel on, and so I just stopped.

Q. No work had been done at that time? A.
No. They were just moving it in.

Q. And the next time you were at the build-
ing was after the building had fallen? A.
When the man told me that the building fell
down over there.

Mr. Lloyd: That is all.

Re-cross Examination by Mr. West:

Q. Then, as I understand the situation, even
though the contract provided that the work
was to be done under your supervision and
direction, there was a total lack of supervision



and direction on your part; is that correct?
A. T did not understand the contract that way.
Q. Now, as a matter of fact, there was a
total lack of supervision on your part; is that
correct? A. Yes, I did not supervise.

Mr. West: That is all.
Mr. Lloyd: That is all, Mr. Terhune”
(Case, pp. 57-60, inclusive).

Mr. Pico (contractor and co-defendant):

“Cross Examination by Mr. Lloyd:

Q. Yes. Now Mr. Pico, did Mr. Terhune
supervise you in any way? A. Not what I
would call direct supervision.

Q. Did he tell you how to do the work? A.
No.

Q. Did he tell you how not to do the work?
A. No.

Q. The engineer and the surveyor laid out
the lines— A. He did.

Q. —whereon this building was to be erec-
ted? A. He did.

Q. And you stayed within those lines? A.
Stayed within those lines” (Case, p. 73, L.
10-22).

Mr. Pico:
“Cross Examination by Mr. West:

Q. Now, you also have testified in relation
to Mr. Terhune, ‘I would not call it direct
supervision.” IVhat kind of supervision would
you call it? A. Principally, Mr. Terhune left
the job entirely into my hands.

Q. Well, principally, he did? A. Yes.
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Q. What did he do outside of principally
leaving it in your hands? A. Well, if he come
around there once in a while, perhaps he would
see something that wasn’t done right, he might
say something, and so forth; but he wasn’t
there very often” (Case, p. 76, L. 21-32).

Motions for Non-suit and Direction of
Verdict.

At the close of plaintiff’s case, counsel for appel-
lant moved for a non-suit on the ground that Pico
was ah independent contractor and that Terhune
was not liable for his acts, omissions or negligence.
The motion was denied and an exception taken
(Case, pp. 53-5).

At the close of the entire case, counsel for appel-
lant moved for a directed verdict in his favor on
the same grounds. This motion was denied and an
exception taken (Case, p. 83, L. 14-25).

The denial of these motions is the basis of this
appeal (Grounds of Appeal, Case, p. 103).

L

Pico was an independent contractor.

The building contract, Exhibit P 7 (Case, pp.
95-100) is in the ordinary form. It provides that
Pico shall erect the building according to plans
and specifications by Frederick Meisler, Architect,
“under the direction of the said John W. Terhune
to be testified by a writing, or certificate under the
hand of the said John W. Terhune,” ete. (Ex. P 7,
Case, p. 95, L. 35-37).

The testimony, quoted above, demonstrates that
Terhune did not direct the manner of doing the
work, and particularly that he was not present and
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had nothing to do with the manner in which Pico
and his men were working when the accident hap-
pened. The question squarely presented is, there-
fore, whether under such a contract the owner
owed a duty to plaintiffs to direct how this work
should be done and to see that this work was done
in such a way as to avoid the cqllapse of the ad-
joining building.

The contract is in the common form and it is the
custom to fill in, in the clause quoted above, the
name of the owner, or of the architect or some other
agent of the owner. If the name of an agent be
used, the result is the same as if the owner’s name
be used, upon familiar principles of principal and
agent.

This being so, it follows that, to affirm the judg-
ment against the owner in the present suit, it is
necessary to hold that all such ordinary building
contracts result in a relationship between the owner
and his contractor of master and servant and the
application of the doctrine of respondeat superior;
—and not, as has heretofore been thought and held,
in a relationship of owner and independent con-
tractor, to which that doctrine does not apply. The
distinction between the relationship of master and
servant and of owner and independent contractor,
has been made clear by the unanimous decision of
this Court in Spelde v. Galturi, 102 N. J. L., 203.
Judge White, delivering the opinion says (at p.
204) :

“ ‘Control’ is the essence of the relationship”
(of master and servant) “and the underlying
principle upon which rests the liability of the
owner for the driver’s negligence”
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and, the relationship exists

“Wherever the employer retains the right to
direct the manner in which the business shall
be done, as well as the result to be accom-
plished, or, in other words, not only what shall
be done, but how it shall be done.”

The duty of the owner, or of his architect or
other agent, under a contract in this form, has
been determined by the unanimous decision of this
court in Jansen v. Jersey City, 61 N. J. L., 243, in
which a contract for mason work for the City Hall
provided that the work should be done (Opinion,
p. 244) “under the supervision of an architect
named in the contract” and it was held that;

“The entire duty of the architect and the in-
spector for the city, was to see that the work
was done according to the contract,”

and a non-suit as to the City was affirmed.

In Styles v. Long Co., 70 N. J. L., 301, at 304,
this court in its unanimous opinion cited Jansen
v. Jersey City as “a case where no duty rested on
the city.”

So in the present case the only duty or privilege
of appellant, under the clause quoted, was to see
that the work was done according to the contract
and he should have been granted a non-suit.

There is nothing else in the contract which im-
poses other duties in this respect upon the appel-
lant, and as the plans and specifications were not
put in evidence no duty upon appellant can be in-
ferred from anything therein.

At the trial, the plaintiff’s attorneys and the trial
judge seemed to rely upon Wegener v. Sugarman



(Supreme Court), 5 N. J. Adv. Rep., 1539; 138
Atl.,, 699. (Not yet officially reported.) (Case,
p. 54, L. 6.)

But in that case, which was an action quare
clausem fregit:

“The evidence was that defendant employed
a contractor with a steam shovel to do his ex-
cavating and personally supervised the work,
even to the extent of laying down the line to
which the contractor should work, and which
included the plaintiff’s hedge, which was con-
sequently dug up and destroyed” (see opinion
at p. 1540, 4th Par., L. 3, et seq.).

Or, in Judge White’s words (in Spelde v. Gal-
turi, supra), he was in “control” ; he directed not
only what should be done but how it should be
done. The distinction between a case in which the
owner is actively in control of the work, is present
and directs it to be done in a way that causes
damage; and a case in which the owner, having
made an ordinary building contract, leaves the
methods of construction to the contractor, is not
present and gives no directions as to how the work
shall be done, is clear, and, we respectfully submit,
the trial judge erroneously recognized Wegener v.
Sugarman as a precedent in the present case.

IT IS RESPECTFULLY SUBMITTED THAT
THE DEFENDANT PICO WAS AN INDE-
PENDENT CONTRACTOR, FOR WHOSE ACTS
OR NEGLIGENCE APPELLANT WAS NOT
LIABLE.
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II.

The appellant is not liable under the party
wall statute.

This statute (3 C. S., 3926), reads as follows:

“Party Making Excavation to Preserve
W all on Adjoining Land From Injury—That
whenever excavations hereafter commenced,
for building or other purposes, on any lot or
piece of land, shall be intended to be carried
to the depth of more than eight feet below
the curb or grade of the street, and there shall
be any party or other wall, wholly or partly on
adjoining land, and standing upon or near the
boundary lines of such lot, the person causing
such excavations to be made, if afforded the
necessary license to enter on the adjoining land,
and not otherwise, shall at all times, from the
commencement until the completion of such
excavations, at his own expense, preserve such
wall from injury, and so support the same by
a proper foundation that it shall remain as
stable as before such excavations were com-
menced (Rev. 1877, p. 809).”

It is to be noted that by its terms it is applicable
only when the excavation “shall be intended to be
carried to a depth of more than 8 ft. below the curb
or grade of the street”.

In the present case the excavation was intended
to be carried to a depth of 7 feet only. The testi-
mony on this point is as follows :

Mr. Grant (plaintiffs’ witness) :

“Q. How deep was the excavation? A. The
excavation was seven foot below the curb line”
(Case, p. 13, L. 30-32).



Charles W. Winters (plaintiffs’ witness) :

“How deep was the excavation? A. At that
spot, I don’t know; but it was seven feet four
on the northwest corner.

Q. On the highest corner? A. I measured
that myself.

Q. That is the highest corner, Chief? A.
Seven foot, four” (Case, p. 25, L. 33-40).

William Henry Huff (defendant’s witness) :
“Cross examination by plaintiffs’ attorney :

Q. How deep was this excavation? A. How
deep?

Q. Yes. A. About three and a half to four
feet from the level of the sidewalk.

Q. It wasn’t about seven feet? A. The
cellar I am speaking of the top of the concrete
finish of the wall, the cellar line down to the
bottom of your footing” (Case, p. 81, L. 1-10).

This testimony shows that it was intended that
the excavation should be 7 feet deep. If plaintiffs
relied upon the statute, the burden of proof, on
familiar principles, was on them to show that the
excavation “was intended to be carried to a depth
of more than 8 feet”. No proof of this was adduced.

IT IS RESPECTFULLY SUBMITTED THAT
THE APPELLANT IS NOT LIABLE UNDER
THIS STATUTE.
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III.

The appellant is not liable under the local
Municipal Ordinance.

This ordinance (Exhibit, P8, Case, p. 101) pro-
vides “All excavations for buildings and other work
shall be properly guarded and protected so as to
prevent same from becoming dangerous to life, limb
or adjoining property.”

As the appellant was not in control of the method
of doing this work (see Point I) the guarding of
this excavation was the duty of Pico, the contractor,
and not of the owner.

In Mann v. Max, 93 N. J. L., 191, this Court
unanimously held that the owner, for whom a build-
ing was being erected under an ordinary building
contract, was not liable for the safety of a pedes-
trian who, in passing the building, struck his head
on a projecting scaffold timber.

While in the cited case there was no proof of a
municipal ordinance (see Opinion, p. 193, L. 6-8),
the general principle applied is that when an owner
entrusts his work to an independent contractor, di-
recting only what shall be done and not how it shall
be done, all matters pertaining to the methods used,
and all liability arising therefrom, are for the con-
tractor and not the owner. As the ordinance does
not say who shall protect such an excavation the
general rule applies, that the duty of so doing is
on the one who has control of the manner in which
the wgrkis to bp done.y

In MauSxlv. *102 N. J. L., 179, at p. 181,
Mr. Justice Campbell, delivering the unanimous
opinion of this Court, said (in an independent con-
tractor case) : N s



“«The protection of the work was as much a
part of the work of the contractor as the lay-
ing of the concrete itself. * * * The work of
repair and the protection of the work not be-
ing a nuisance the contractor alone was liable
for the injury resulting from the negligence of
himself or his servants unless the employer
was in default in selecting an unskilled or im-
proper person as a contractor, and there is no
contention here that the respondent was in de-
fault in that direction.”

and a verdict directed in favor of the owner was
affirmed.

IV.

The appellant is not liable upon the nuis-
ance theory.

The construction of a building is not a nuisance
per se. Mann v. Max, 93 N. J. L., 191, at page 193.
Mr. Justice Parker, delivering the unanimous opin-
ion of this Court, said:

“And the rule is thoroughly settled that
where one employs a contractor exercising an
independent employment and hiring his own
servants to do a work not in itself a nuisance,
the contractor alone is liable for an injury re-
sulting from the negligence of himself or his
servants, unless the employer is in default in
selecting an unskillful or an improper person
as contractor.”

See also:
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And there is no proof, nor is it suggested in this
case that Pico was an unskillful or improper per-
son to be entrusted with this work. The contrary
appears by the following testimony as to his ex-
perience and qualifications:

“Q. What is your occupation, Mr. Pico? A.
Builder; builder.

Q. Speak up loudly so that the jury can
hear you. For how long have you been a build-
ing contractor? A. Approximately 18 years.

Q. How many years? A. 18" (Case, p. 61,
L. 8-14).

“Mr. Pico, what experience have you had in
the handling or the building of buildings and
the handling of concrete, and where did you
get your experience which gives you the right
to talk about cinders as you do? Will you

tell us please? A. My experience in that has

been gotten from the United States Army with
the engineering department) for seven solid
years, in the event of reenforced concrete and
bridges.

Q. During what period of time? A. Three
years prior to the war and then four years dur-
ing the war.

Q. And what was your—with what depart-
ment were you connected? A. Engineering
Department.

Q. With the Engineering Department? A.
Yes, sir.

Q. And did you, in the Engineering Depart-
ment have direct charge and supervision of
particular pieces of work involving the use of
concrete and cinders? A. Yes. I was a master
engineer.
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Q. A master engineer in the United States
Army? A. Yes, sir.

Q. After that, where did you get your ex-
perience? A. After that, I got my experience
from other jobs which I have conducted all
throughout, including one apartment house,
two or three apartment houses, and possibly
eighteen to twenty, one or two-family houses”
(Case, p. 72, L. 18-40; p. 73, L. 1-10).

V.

It is respectfully submitted that the Trial
Judge erred in denying appellant’s motions
for a non-suit and for a direction of a verdict
in his favor and that the judgment, as to ap-
pellant, should be reversed.

Morrison, Lloyd and Morrison,
Attorneys for and of Counsel
with Defendant-Appellant,
John W. Terhune.

ByW illiam J. Morrison, JI’.






New Jersey Court of Errors and Appeals

W illiam Messina, et al., On Appeal
Plaintiffs-Respondent, From Bergen
Circuit Court.

us. > Brief of
John W. Terhune, Plaintiffs-
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STATEMENT OF FACTS

The complaint in this matter alleges and the
evidence shows that the plaintiff, William Messina,
on December 20th, 1927 was the tenant and occu-
pant of a store located on the south side of Fort
Lee Road in the Borough of Bogota, New dJersey,
and conducted therein a fruit and vegetable busi-
ness; that the plaintiff, Jennie DiCarolis, was an
employee of Messina. The answer of the defend-
ant, John W. Terhune, admits that he was, on
December 20th, 1927, and for a long time prior
thereto, the owner of the lands lying between
Messina’s store and Elm Avenue and that he caus-
ed a deep excavation to be made on his lands im-
mediately adjoining said store (case p.l, 1L 37 to
1 2, p.2; case p.5, L 24); Terhune’s answer further
admits that he had engaged the defendant,
Joseph Pico, to make said excavation and con-
struct a foundation for a building therein (par. 3
of complaint and par. 3 of answer of Terhune);
the contract for this work between Pico and Ter-
hune was offered in evidence as Exhibit P-7 (case
p.95) and provides that the building in question
shall be constructed “in a good workmanlike and
substantial manner under the direction of the said
John W. Terhune” (case p.95, 1L 34-37); the
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Building Code of the Borough of Bogota was of-
fered in evidence as Exhibit P-8 and the part
thereof pertinent to the matter in question is
printed on page 101 of the State of Case and reads
as follows: “all excavations -for buildings and
other work shall be properly guarded and protect-
ed so as to prevent same from becoming dan-
gerous to life, limb or adjoining property.”

The west wall of the building occupied by
Messina was built up to Terhune’s boundary line
and while the defendant, Pico, and his men were
excavating along the Messina building and under
the Messina walls under the direction of the de-
fendant, John W. Terhune, for the purpose of
constructing footings for the foundation of Ter-
hune’s new building, Messina’s wall fell into the
excavation with the result that Messina’s stock and
fixtures were damaged and destroyed and the
plaintiff, Jennie DiCarolis, was physically injured.

Originally Chisholm-Weisgerber Inc., the own-
ers of the steam shovel which did part of the ex-
cavation work, were parties defendant, but at the
end of plaintiffs’ case a voluntary non-suit was
taken as to the last mentioned defendant and the
jury brought in a verdict against the owner, Ter-
hune, and the builder, Pico, in favor of Messina
for the sum of two thousand dollars and in favor
of the plaintiff, Jennie DiCarolis, for the sum of
two hundred and fifty dollars; from this verdict
the owner, John W. Terhune, appeals and alleges
the following as his grounds for appeal:

1. Because the trial court erred in denying the
motion for a non-suit made at the close of plain-
tiffs’ case on behalf of the defendant, John W.
Terhune.

2. Because the trial court erred in denying the
motion at the close of the case on behalf of the
defendant, John W. Terhune, for a verdict in favor
ot' said defendant.



POINT L

The trial court properly denied the motion
for a non-suit made by the attorney of the de-
fendant, Terhune.

When the plaintiffs rested, the following facts
had been proven or had been admitted by the de-
fendant, Terhune.

1. That the defendant, John W. Terhune, was
on December 20th, 1927, the owner of the lands
lying to the west of the Messina building and had
caused a deep excavation to be made therein (par.
2 of complaint admitted by par. 2 of Terhune’s
answer).

2. That Terhune had engaged Pico to make
said excavation and construct a foundation for a
building therein (par. 3 of complaint and par. 3
of Terhune’s answer).

3. That said work was done pursuant to Ex-
hibit P-7 (case p.95) which provides that it should
be done under the direction of the defendant,
John W. Terhune.

4. That the Building Code of the Borough of
Bogota provides that all excavations for buildings
and other work shall be properly guarded and
protected so as to prevent the same from becoming
dangerous to life, limb or adjoining property.

5. That neither Pico nor Terhune had done
anything to protect the Messina property in ac-
cordance with the Building Code of the Borough
of Bogota and that as a result of said neglect, the
building occupied by Messina collapsed and fell
into the excavation.

The substance of Mr. Lloyd’s motion for a non-
suit on behalf of Terhune was as follows: That
Pico was an independent contractor and that there
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was no proof to show that Pico was the servant of
John W. Terhune or that Terhune exercised any
supervision over him.

The court thereupon referred to the case of
Wegener vs. Sugarman, 138 Atl. 699, and after
reading from the case said “now this contract of-
fered in evidence provided specifically for this
work to be done. Now, whether it was done
actively or not, that is, whether the supervision
was active or not, or whether or not the negli-
gence came about through the want of supervision,
I think that is a question for the jury and I will
have to deny the motion.”

We think that the court properly denied the
motion as the proofs showed that Pico was not an
independent contractor.

The attorneys of the defendant-appellant have
failed to distinguish the difference in the meanings
of the words “direction” and “supervision”; ac-
cording to the decisions the words “direction” and
“control” are synonomous; the word “supervision”
has a narrower meaning than either “control” or
“direction”. The authorities on the question of
when a contractor is an independent contractor
and when he is not have been gathered and di-
gested in 39 Corpus Juris and the general rule is
there stated as follows:

“It has been very generally held that the
right of control as to the mode of doing the work
contracted for is the principal consideration in
determining whether one employed is an inde-
pendent contractor or a servant. It is not the
fact of actual interference with the control but
the right to interfere that makes the difference
between an independent contractor and a ser-
vant or agent. If the employer has the right to
control it is immaterial whether he exercises it
or not.”

39 Corpus dJuris p. 1316.
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“Direct”, as a verb, is defined in Bowden vs.
Cumberland County, 123 Atl. p. 166 as follows:

“To guide, to show, to regulate; to point out
with authority or direct as a superior; to in-
struct, to order; to point out a course of pro-
ceeding with authority; to command.”

“Control”, is defined in 9 Cyc. p. 811 as follows:

“As a verb, to restrain; to check; to regu-
late; to direct; to govern; to keep under check;
to dominate; to rule and direct; to counteract;
to govern with reference thereto; to subject to
authority; to have under command, and au-
thority over; to have authority over the par-
ticular matter.”

“Supervision”, is defined in re James, 123 Atl.
385, as follows:

“Act of overseeing; inspection; superintend-
ence; oversight.”

“Supervision” is also defined in 37 Cyc. p. 604
as follows:

“Having general oversight of; oversight; the
act of supervising; the act of overseeing; in-
spection; superintendence.”

If we apply the foregoing definitions to the au-
thorities cited by our opponent, we find that the de-
cision in the case of Jansen vs. Jersey City, 61 N.
J.L. 243 is not applicable because there the con-
tract under consideration authorized the architect
to merely “supervise” and not either “control” or
“direct.” The decision of this court in Spelde vs.
Galtieri, 102 N. j. L. 203, if of any assistance, is a
precedent in favor of our contention that Pico was
not an independent contractor.

The attorney of the defendant-appellant tries to
differentiate the case of Wegener vs. Sugarman,
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138 Atl. 699 by pointing out that in the Wegener
case the evidence showed that Sugarman super-
vised the work to the extent of laying down the
line to which the contractor should work. In the
case at bar it is conceded that Terhune furnished
to the contractor plans and specifications for a
building of a certain size, which could not be
built on his property without causing damage to
Messina; he retained the right to direct the work
and his engineer furnished the lines (case p.73);
this feature is equivalent to Sugarman’s laying
down the line of the excavation, especially so in
view of the fact that Terhune failed to comply
with his duty to protect adjoining property, im-
posed upon him by the Building Code of the
Borough of Bogota.

Assuming, but not admitting, for the purpose of
this argument that Pico was an independent con-
tractor in so far as the construction of the build-
ing in question was concerned, he was under no
duty to comply with the provisions of the Building
Code of Bogota in making his excavation but was
merely obliged to be reasonably careful in doing
his work. The portion of the Building Code of the
Borough involved in this matter prescribes the
duties of an owner and not of a contractor, wheth-
er independent or otherwise.

The Building Code of the Borough of Bogota
was adopted on June 9th, 1920 (case p. 41, 11. 39-
40) and was predicated upon Section 1 of Article
XIV of Chapter 152 of the Laws of 1917, commonly
known as the Home Rule Act; the pertinent por-
tions of that section read as follows:

1. “The governing body of every municipal-
ity shall have power to make, publish, enforce,
amend an’gl repeal ordinances for the following
purposes;



(x) To regulate excavations below the es-
tablished grade or curb line of any.street which
the owner of any land may make, in the erection
of any building upon his own property, etc.

In other words the Building Code of Bogota im-
posed a duty upon Terhune which he failed to
perform and as the section of the code in question
was clearly enacted for a certain class of indi-
viduals, the plaintiffs became invested with the
right to call upon Terhune to respond in damages
when they were injured as the result of his negli-
gence.

The authority for this proposition, relied upon
at the trial, though it does not appear in the State
of Case, is Fielder vs. North Jersey Street Railway
Company, 68 N. J. L, 343, decided by the Court
of Errors and Appeals of this State in 1902; Jus-

tice Pitney, writing the opinion of the court, says
as follows:

“It is certainly well settled that a specific
duty, the violation of which is actionable, may
jarise from a valid statute or municipal ordL
nance, as well as from the general principles of
the common law. Familiar examples among our
statutes are the so-called “law of the road”
(Gen. Stat., p. 2823, Sec. 91), and the require-
ment that a railroad locomotive shall sound a
bell or whistle on approaching a highway cross-
ing. Gen. Stat., p. 2645, Sec. 29. The books con-
taln may cases arising out of breaches of the
latter duty. The duty imposed upon railroad
companies “to use all practicable means to pre-
vent the communication of fire from any loco-
motive engine”, and making them liable in dam-
ages to the person injured, is an instance. Gen.
Stat., p. 2670, Secs. 13, 14; Delaware, Lacka-
wanna and Western Railroad Co. v. Salmon, 10
Vroom 299, 303. So is the duty to provide spark
arresters. Gen. Stat.,, p. 267.1, Secs. 15, 16,
Wiley v. West Jersey Railroad Co., 15 Yroopi
247; Hoff v. West Jersey Railroad Co., 16 Id. 20T;
West Jersey Railroad Co. vs. Abbott, 31 Id. 150.
So doubtless, are such of the provisions of the
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act relating to factories, &. (Pamph. L. 1885, p.
212; Gen. Stat. p. 2345), as are expressly de-
signed for the personal safety of the operatives.
Other instances might be cited.

Nor does there seem to be any distinction be-
tween a valid statute and a valid ordinance, in
respect to the binding force of a duty created
thereby. A lawful municipal ordinance is an
exercise of the delegated power of legislation,
and is the law of the place. When adopted in
the exercise of that power which is commonly
called the “police power”, ordinances frequent-
ly prescribe for persons subject thereto a rule
of conduct, for the purpose of insuring the
safety of others. Familiar instances of munic-
ipal ordinances imposing duties, for a breach
of which an action may be maintained by any
person specially injured, are those regulating
the speed of vehicles in streets, those requiring
railroad companies to place gates or flagmen at
street crossings, those regulating excavations
in the streets, the use of explosives, and the
like. In New dJersey Express Co. v. Nichols, 3
Vroom 166, 169; S. C., 4 1d. 434, 441, the plain-
tiff was attempting to pass along a sidewalk
in the city of Newark when he was caught and
injured by the wagon of the defendant being
backed up to the side of the building adjoining
the walk for the purpose of taking in packages
from the building. The fact that the wagon
was thus backed, in violation of a city ordi-
nance, was a circumstance considered as mater-
ial by the Supreme Court and by this court upon
the question of defendant’s negligence. In
New dJersey Railroad Co. ads. West, 3 Id. 91;
S. C., 4 Id. 430, the plaintiff was watching a
railroad train approaching a street crossing
from one direction, at a rate exceeding that
limited by the city ordinance, and was struck
by a train coming from the opposite direction
at a less speed. The ordinance required no
flagman at this crossing, and the defendant
company relied upon the ordinance, and claimed
to have complied with it. This court treated
the fact that the fast train was exceeding the
limit fixed by the city ordinance as a circum-
stance tending to show negligence on the part
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of the defendant, and to rebut the allegation
that there was contributory negligence on the
part of the plaintiff.

In some jurisdictions contention has arisen
as to whether the violation of a statute or ordi-*
nance intended to regulate the conduct of the
individual constitutes negligence per se, or con-
clusive evidence of negligence; or whether, on
the other hand, such violation is only prima
facie evidence of negligence. Abundant citation
of authorities will be found in 21 Am. & Eng.
Encycl. L. (2d ed,), tit. “Negligence”, 460, 478,
483; Thomp. Negl. (2d ed.), Secs. 10, 773, 1094,
1196,1226,1394,1396,1328,1538,1554,1900,1905,
2103.

Perhaps the doubts have arisen from con-
fusing the action for violation of a specially
imposed duty with the action for violation of
the common law duly of exercising care under
given circumstances. It would seem that a cor-
rect definition of actionable negligence must
include the notion that a legal duty has been
violated; whether the duty arose from the com-
mon law or from a valid, statute or municipal
ordinance would seem immaterial. See Thomp.
Negl. (2d ed.), Secs. 1, 12. Assuming the party
injured in a given case to be one of a class for
whose benefit a duty has been by statute or ordi-
nance imposed upon the opposite party, and as-
suming that the evidence shows an actual breach
of that duty, it would seem the sole remaining
inquiries should be whether the violation of the
imposed duty was the proximate cause of the in-
jury, and if so, whether any faulty conduct of
the injured party was a contributing cause. Thi&k
view of the matter would give to the party ag-
grieved by a violation of a duty that had been
imposed for his benefit the right to maintain an
action for an injury thereby sustained, irre-
spective of the question whether the conduct
complained of could be properly termed negli-
gent in the general sense. This is the case with
those statutory actions that stand quite apart
from negligent conduct; such, for instance, as
the action for damages for excessive distress
under the statute of Marlbridge (52 Henry III.),
embodied in our act concerning distresses as
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section 1 (Gen. Stat., p. 1207), and the special
action for a mere irregularity in the proceedings
consequent upon a lawful distress for rent,
which action was conferred by the statute 2 Geo.
II., c. 19, Sec. 19, whose provisions are found in
section 12 of our act concerning distresses.

Without pursuing the subject further, we as-
sume, for the purposes of the following discus-
sion, that there is no distinction between a com-
mon law duty and one imposed by statute or
ordinance, with respect to entitling a party in-
jured to his damages; and no distinction be-
tween a valid statute and a valid ordinance with
respect to its effect in imposing a duty for vio-
lation of which an action will lie.”

Fielders v. North Jersey Street Rail-
way Co., 68 N. J, L. 343.

For the foregoing reasons we contend that the
defendant-appellants motion for a non-suit was
properly denied.

POINT IL

The court did not err in denying defendant-
appellant’s motion for a direction of a verdict
in his favor.

When the defendants rested the situation had
not changed in so far as the questions of law were
concerned. Terhune denied that he had directed
the construction of the building and Pico denied
some of the plaintiffs’ testimony. The motion of
the attorney of Terhune for a direction of a ver-
dict in his favor was a repetition of his motion for
a non-suit. Our arguments above therefore need
not be repeated here.
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POINT HI.

The court properly submitted to the jury the
question of the liability of the defendant, Ter-
hune, under our state law as to lateral support

We first will call the court’s attention to the
fact that this point is not covered by any ground of
appeal served pursuant to the rules of this court.
The only two reasons for reversal stated in de-
fendant-appellant’s grounds of appeal are:

1. Failure to grant a non-suit.

2. Failure to direct a verdict for the defend-
ant Terhune (case p. 103).

We contend however that this question was
properly submitted to the jury. The court in its
charge explained the purport of our Party Wall
Statute (G. S. p. 3926), as it is called, and stated
that there was evidence in the case that the de-
fendants had excavated to a depth of seven feet
and four inches and that thereafter there was more
digging (case p. 84,1. 20 to 1 19, p.85). He evident-
ly had in mind the evidence of Jennie DiCarolis
(case p. 32 and pp. 37-38) and the testimony of
William Messina (case pp. 43-44) ; the testimony
referred to seems to us to make the question of the
application of our statute a jury question espe-
cially so in view of the testimony of Chief Winters
that the main excavation was seven feet and four
inches in depth (case p. 25, 1L 33-40) and the
testimony of the defendant Pico to the effect that
his men dug trenches for the sub-foundation after

the completion of the main excavation (case p.
61, 1. 24-34).
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POINT 1IV.

It was the duty of Terhune, the owner, to
comply with the local ordinance as to guard-
ing excavations and for his failure to perform
he is obligated to respond in damages to per-
sons for whose benefit it was passed.

The ordinance in question is directed at the
owner and being the type of ordinance fully dis-
cussed in Fielders v. North Jersey Street Railway
Co., 68 N. J. L. 343 makes the owner liable to the
plaintiffs. In briefing the law and the facts in re-
ply to the contention of the defendant-appellant
that a non-suit should have been granted, we were
obliged to cover this subject at length and instead
of repeating our argument, we will refer your
Honors to our argument under Point I. The same
rule which was applied in the case of Pinto v. Foo
Jang Realty Co., 2 Mise. Rep. p. 887 is applicable
here if we substitute the ordinance for our Party
Wall Act. It was there held that it is the duty of
the owner of lands and not the duty of the con-
tractor to protect adjoining property.

In Bush vs. Margolies, 102 N. J. L. 179 (incor-
rectly entitled in defendant-appellant’s brief as
Huber v. Cloud) no local ordinance was involved
and is therefore not applicable.

Secondly defendant-appellant’s Point III is not
covered by any of his grounds of appeal (case p.
103).
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POINT V.

The trial judge did not err in denying the
motions of the attorney of the defendant below
for a non-suit and a direction of a verdict in his
favor for the reason that there were three dif-
ferent theories, justifying a recovery, pleaded
and the facts supporting the same were proven
and the case was therefore properly submitted
to the jury.

1. There was a jury question as to whether
Pico was an independent contractor or a servant
or agent of the owner, thus making the owner re-
sponsible for Pico’s negligence.

2. There was a jury question as to whether or
not the failure of the owner to comply with the
Building Code of the Borough of Bogota was the
proximate cause of the damages sustained by the
plaintiffs.

3. There was a jury question as to whether
or not the facts proven brought the case within
the provisions of our Party Wall Statute (supra).

This matter does not come before the court upon
exceptions to the judge’s charge and therefore we
may assume that the defendant-appellant admits
its correctness and the verdict of the jury should
stand regardless of whether it was based on one
or more of said theories.

We therefore respectfully submit that the judg-
ment of the Bergen County Circuit Court should
be affirmed.

DeTURCK & WEST,
Attorneys for and of Counsel
with Plaintiffs-Respondent.











