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N otice  o f  A p p ea l. 

(Filed January 12, 1926.)

In Chancery of New Jersey

Between
T h o ma s  Sar do , 

Complainant-Respondent,

and

Fide l it y &  De po sit  Co mpa n y  o f  
Maryland ,
Defendant-Appellant.

The defendant hereby appeals from the whole 
of the final decree made in this Court, in the above 
stated cause, on December 29th, A. D. 1925, to the 
Court of Errors and Appeals in the last resort in 
all cases.

On Bill, etc.
h

On Appeal.

10

20

Dated January 6, 1926.

W all , Haig ht , Car e y &  Hart pe nc e , 
Solicitors for and of Counsel with Defendant.

I conceive there is good cause for appeal in the 30 
above stated cause.

JOHN A. HARTPENCE,
Of Counsel with Defendant..

40



2

Proof of Service.

State of New JerseyJ 
County of Hudson, *

Ma t t h e w  T. H i l l ic k , Jr ., being duly sworn ac-
cording to law on his oath deposes and says:

That he is in the employ of Wall, Haight, Carey 
jq  & Hartpence the solicitors for and of counsel 

with the defendant-appellant within named; that 
on Friday the 8th day of January, 1926, he served 
a copy of the within notice of appeal upon Messrs. 
Ward & McGinnis, solicitors for the complainant- 
respondent within named by delivering to, and 
leaving with, the person in charge of their office, 
at their said office at No. 160 Market Street, in 
the City of Paterson, New Jersey, said copy. Said 
service was made on or about the hour of 10:30 

o q  on said day.
MATTHEW T. HILLIGK, Jr .

Sworn to and subscribed before me 
this 9th day of January, A. D. 1926.

Gr o ve r  J. Ca r e y ,
Notary Public of New Jersey,

Service of a copy of the within is hereby 
acknowledged this 8th day of January, 1926.

g STEIN & STEIN,
Counsellors at Law,

126 Market St., 
Paterson, N. J.

40
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Petition of Appeal.

(Filed February 1, 1926.)

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

10
On Bill, etc.
On Appeal 
from Chan-
cery.

To the Honorable the Court of Errors and Ap-
peals, of the State of New Jersey, in the last 20 
resort in all causes:

The petition of The Fidelity & Deposit Company 
of Maryland, the appellant in the above-entitled 
cause respectfully shows that:

1. Petitioner finds it is aggrieved by a final de-
cree made in the Court of Chancery of New Jersey 
by his Honor Edwin Robert Walker, Chancellor 
of the State o f New Jersey, bearing date December 
29th, 1925, in a certain cause in said Court of 30 
Chancery, wherein the said Thomas Sardo was 
complainant and petitioner was defendant in this 
respect, to wit; that the said decree adjudges, 
among other things, that a certain policy of insur-
ance No. 6111250 bearing date the 13th day of 
June, 1923, and issued by the defendant (the peti-
tioner) to the complainant (the respondent), be

Between

T h o ma s  Sar do , 
Complainant-Respondent,

and

T h e  F id e l it y  & D e po s it  Co m p a n y  
o f  Ma r y l a n d , 

Defendant-Appellant.

40
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Petition of Appeal.

reformed by striking therefrom the word “securi-
ties”  and inserting therein the word “jewelry” so 
that the said policy shall be a policy of insurance 
and indemnity from the loss as provided in said 
policy of “money and jewelry,” and that the said 
complainant have his costs taxed and that a coun- 

10 sel fee of $300 be allowed to solicitors of said 
complainant.

2. Petitioner appeals from the said decree of 
the Chancellor which decrees as aforesaid upon 
the ground that the same is erroneous in that the 
said decree, instead of decreeing as aforesaid, 
should have adjudged and decreed that the said 
policy of insurance should not be reformed and 
that said costs and counsel fee should not have 
been allowed as aforesaid, and should have ad-
judged and decreed that the bill filed by said com-
plainant in the cause aforesaid should be dis-
missed, with the allowance of costs and counsel 
fee to the said defendant.

Petitioner therefore prays that the said decree 
of the said Chancellor may be reversed, set aside, 
and for nothing holden and that petitioner may 
have such other relief in the premises as to this 
Honorable Court shall seem proper.

30 W a l l , Ha ig h t , Ca r e y  & Har tp en c e ,
Solicitors for and 

of Counsel with Appellant.
Jo h n  A. Har tp en c e ,

Of Counsel.

Endorsed: ,

“Filed Jan. 26, 1926,
Thomas F. Martin,

Clerk.”
40
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Proof of Service.
State of New Jersey,)
Hudson County, j

Ma t t h e w  T. H il l ic k , Jr ., being duly sworn, on 
his oath says that he served a true copy of the 
within petition of appeal on Ward & McGinnis, 
on January 29, 1926, at 11:20 A. M., by leaving 
same at their office, No. 160 Market Street, Pater- 10 
son, N. J., with a person in charge thereof; and 
also upon Stein & Stein, on the date aforesaid at 
11:30 A. M., by leaving same at their office, No. 126 
Market Street, Paterson, N. J., with a person in 
charge thereof.

MATTHEW T. HILLICK, JR.
Sworn to and subscribed before 
me this 30th day of January,
1926, at Jersey City, N. J. 20

A lf r ed  F. Co n n a y ,
Master in Chancery 

of New Jersey.

Bill of Complaint.

(Filed November 20,1924.)

IN CHANCERY OF NEW JERSEY.

To his Honor, Edwin Robert Walker, Chancellor 30 
of the State of New Jersey:

The complaining shows unto your Honor, your 
orator, Thomas Sardo, of the City of Paterson, 
County of Passaic, and State of New Jersey, who 
brings this bill against the Fidelity and Deposit 
Company of Maryland, a corporation of the State 
of Maryland, and thereupon your orator shows:

40
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Bill of Complaint.

1. That on the 13th day of June, 1923, the de-
fendant issued to the complainant a certain pol-
icy of insurance, referred to in said policy as “Mes-
senger and Office Robbery Policy,” which policy 
bears No. M6111250, and wherein and whereby the 
said defendant, for the consideration of forty

10 ($40.00) dollars, payable to with in advance, un-
dertook and agreed to indemnify the complainant, 
referred to in said policy as “ assured,” amongst 
other things, from all loss sustained by complain-
ant by robbery, and loss sustained inside the prem-
ises of the complainant, which premises were 
designated in said policy as No. 318 Market 
Street, in the City of Paterson, County of Pas-
saic, and State of New Jersey; the said policy to 
run from the 13th day of June, 1923, until the 13th

20 day of June, 1924, at twelve o ’clock noon, standard 
time.

2. The said policy further provided that the in-
surance granted under said policy in said respect 
should apply during the hours of seven in the 
morning until twelve o’clock, midnight. For 
greater certainty as to the terms and conditions of 
said policy, complainant begs to refer to said 
policy.

30 3. Your orator further shows that at the time
he purchased said insurance or entered into said 
contract of insurance as aforesaid, it was under-
stood and agreed between him and the said de-
fendant, by its duly authorized agent that the busi-
ness of your orator was that of jeweler at the 
place aforesaid; and that the property to be in-
sured against was “money and jewelry.”

4. ,Your orator further shows that notwith-

40
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Bill of Complaint.

standing the terms and conditions under which the 
said contract was made, as last aforesaid staled, 
the said defendant through mistake or accident, 
issued the policy aforesaid to your orator, but in-
demnified your orator for a loss of “money and 
securities,” and not “money and jewelry,” as the 
said policy should have set forth. 10

5. Your orator further shows that he was not 
cognizant of said error until he later ascertained 
the same as hereinbefore set forth.

6. Your orator further shows that on the 20th 
day of May, 1924, during the hours covered by said 
policy of insurance, and at 9:15 P. M., to wit, a 
robbery occurred in and upon the premises of your 
orator, whereby your orator was robbed of a large

* quantity of jewelry, of the value of to wit, $9,000. 20

7. Your orator, upon happening of said robbery, 
duly notified the said defendant, and its duly au-
thorized agent, and in all respects complied with 
the terms of said policy and demanded from the 
said defendant indemnity for the loss of jewelry; 
said loss being sustained to him as said robbery 
aforesaid.

8. The said defendant refused to pay the loss 
sustained by your orator or any part thereof, and 80 
thereupon your orator commenced an action in the 
New Jersey Supreme Court, at the Passaic Circuit 
Court, alleging the issuance of said policy for the 
sum of $8,000, the happening of the robbery, and
the loss sustained, and the refusal of the defend-
ant to pay, and thereupon the defendant filed an 
answer averring that they did not insure complain-
ant against the loss of jewelry but only “money 
and securities.”

40
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Bill of Complaint.

9. Your orator avers that he will not be able to 
prosecute successfully his said action at all, unless 
the policy of insurance aforesaid is reformed so 
that the same shall provide for indemnity for loss 
of robbery of “money and jewelry” instead of 
“money and securities.”

10. Your orator has frequently and in a friend-
ly manner applied to the defendant to rectify the 
said mistake in said policy, or to pay your orator 
his loss, by treating the policy as being a policy 
of insurance for loss of “money and jewelry,” but 
the said defendant has refused to do so.

In consideration whereof for as much as your 
orator is without relief, excepting in this Court, to 
the end, therefore, that the said Fidelity and De-
posit Company of Maryland, a corporation of the 
State of Maryland, may answer this bill, but with-
out oath, and that he set forth under what facts 
and circumstances the said policy was issued by it, 
with all its recitals as aforesaid; that the said 
policy of insurance may be decreed to have been 
issued in the form in which it was issued by mis-
take or accident; that the same may be, by a de-
cree of this Honorable Court, reformed, so that the 
said policy shall provide for the indemnifying of 

oq complainant from loss of “money and jewelry” in-
stead of “money and securities,” as in said policy 
set forth; that the defendant be restrained from 
entering a judgment by default against your ora-
tor for failure to file a reply to the Special De-
fenses of the Answer in the action, in the Supreme 
Court, until this Court shall have made further 
order in the matter; and that your orator shall 
have such further and other relief as may be equi-
table and just.

40
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Answer and Counterclaim.

M ay it p lease you r H onor, the prem ises con sid -
ered , to  grant unto you r orator the State’s w rit o f 
subpoena, issued out o f  and under the seal o f  this 
Court, to be directed  to the defendant thei F idelity  
and D eposit C om pany o f  M aryland, a corp oration  
o f  the State o f  M aryland, on  a certain day and 
under a certain penalty therein expressed to be IQ 
and appear b e fore  you r  H on or in this H onorable 
Court, then and there to answ er the prem ises and 
to abide by  and perform - such ord er and decree 
as shall seem  m eet.

w a r d  & M c G i n n i s ,
Solicitors and o f  Counsel with 

Com plainant.

Answer and Counterclaim. 

(F iled  D ecem ber 29,1924.)

IN CHAN CERY OF N E W  JERSEY.
Y

Between

T h o ma s  Sar do ,
Com plainant,

and

Fid e l it y and  De po sit  Co mpa n y  of  
Marylan d ,

D efendant.

>*0n Bill, &c.

20

30

The answ er o f  the defendant the F idelity  and 
D eposit C om pany o f  M aryland, a corp ora tion  o f  
the State o f  M aryland to the b ill o f  com pla in t o f  
the com plainant T hom as Sardo.

T his defendant, answ ering the b ill o f  com plaint, 
says that: 40
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Answer and Counterclaim. v

1. It adm its that it issued to  the com plainant, 
on the 13th day o f  June, 1923, a certain p o licy  o f  
insurance, w h ich  p o licy  bears num ber M6111250, 
and w herein  and w hereby, fo r  the consideration  o f  
fo rty  dollars ($40.00), w h ich  said am ount w as p a id  
to defendant by  com plainant, it un dertook  and

10 agreed to in dem n ify  the com plainant, therein 
designated as the Assured, fo r  all loss by  him  o f  
certain property, designated as m oney  and securi-
ties, from  w ithin  the assured s prem ises, designated 
in  said p o licy  as num ber 318 M arket Street, in the 
City o f  Paterson, County o f  Passaic, and State o f  
N ew  Jersey, but on ly  in, and to the extent o f, a sum  
not exceed in g  eight thousand dollars ($8,000.00), 
fo r  the term  beginn ing June 13, 1923, and ending 
June 13, 1924, at 12 o ’c lo ck  noon , standard time, 

20 upon  the term s and conditions, and w ithin  the 
hours, in  said p o licy  expressly  set forth , and fo r  
greater certainty o f  w h ich  re feren ce  to said p o licy  
is hereby m ade. A ll other and inconsistent allega-
tions in P aragraph 1 o f  the b ill o f  com plaint are 
denied.

2. It adm its P aragraph 2 o f  the b ill o f  com -
plaint.

3. It adm its that the business o f  com plainant, 
at the tim e o f  the issuance o f  said policy , w as that 
o f  jew eler. A ll other and inconsistent allegations 
o f  Paragraph 3 o f  the b ill o f  com plaint are denied.

4. It denies P aragraph 4 o f  the b ill o f  com plaint.

5. It has no kn ow ledge or  in form ation  sufficient 
to form  a b e lie f as to the allegations o f  P aragraph 
5 o f  the b ill o f  com plaint.

6. It denies P aragraph 6 o f  the b ill o f  com -
plaint.

30

40
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Answer and Counterclaim.

7. It denies Paragraph 7 of the bill of com-
plaint.

8. It admits that it refused to pay complainant 
the loss alleged to have been sustained by him; 
and it further admits that on or about September 
9th, 1924, an action was instituted by complainant 
against defendant, in the New Jersey Supreme 
Court, Passaic County, in which complainant al-
leged the making of a certain policy of insurance 
by defendant, to the amount of eight thousand dol-
lars ($8,000.00); the happening of a robbery; the 
sustaining of a loss by complainant; and the fail-
ure of the defendant to make good to complainant 
the alleged loss or any part thereof. It also admits 
that defendant filed an answer in said action averr-
ing, among other things, that said policy of insur-
ance indemnified complainant in a sum not exceed-
ing $8,000. for loss by robbery of certain property 
mentioned and described in said policy as “money 
and securities” ; and that none of the property 
mentioned and described in complainant’s alleged 
proof of less, except the sum of $40. in money, of 
which he alleged he had been robbed, was covered 
by said policy of insurance. All other and incon-
sistent allegations in Paragraph 8 of the bill of 
complaint are denied. For greater certainty refer-
ence is hereby made to said answer.

9. It admits Paragraph 9 of the bill of com-
plaint, but avers that the matters therein alleged do 
no constitute a sufficient ground to move this Hon-
orable Court to grant complainant the relief 
prayed for in his said bill of complaint.

10. It admits that it has refused to pay com-
plainant the loss he alleges, but denies all other

10

20

80

40
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10

20

30

Answer and Counterclaim.

and inconsistent allegations in Paragraph 10 of the 
bill of complaint; and it avers that there is no 
such mistake in said policy as is alleged by com-
plainant, and that said policy was issued in the 
form, and contains the terms, provisions and con-
ditions, applied for by complainant and as were 
assented to and accepted by him.

And defendant, further answering said bill of 
complaint, says that:

11. Said policy of insurance contained, among 
other things, the following provision:

“Notice D. The assured upon knowledge 
of of any loss shall give immediate 

loss. notice thereof by telegraph to the 
Company at its home office in Bal-
timore, Maryland, or to a duly au-
thorized agent of the Company.”

And defendant avers that complainant, upon 
knowledge of the loss alleged to have been sus-
tained by him, failed and neglected to give imme-
diate notice thereof by telegraph to the company 
(this defendant) or to a duly authorized agent 
thereof, whereby complainant became barred of 
any recovery which he might otherwise have had 
upon said policy.

12. In his application for said policy of insur-
ance complainant declared the following state-
ment to be true, in consideration of which, among 
other things, said policy of insurance was issued:

“The assured has no other burglary, theft 
or robbery insurance except as herein 
stated: No exceptions.”

And defendant avers that complainant, at the

40
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Answer and Counterclaim.

time said declaration was made and said policy 
issued, had other burglary insurance, covering the 
property within the premises aforesaid, and men-
tioned in his alleged proof of loss, whereby and by 
reason whereof said policy became, was and is 
void and of no effect.

13. In his application for said policy of insur-
ance complainant declared the following statement 
to be true, in consideration of which, among other 
things, said policy of insurance was issued:

“The assured has not sustained, or re-
ceived indemnity for, a loss by burglary, 
theft or robbery within the last five years, 
except as herein stated: No exceptions.”

And defendant avers that complainant, at the 
time said declaration was made and said policy 
issued, had sustained, or received indemnity for, 
a loss by burglary, theft or robbery within the 
last five years prior thereto, whereby and by rea-
son whereof said policy became, was and is void 
and of no effect.

Defendant prays that the prayer of said bill of 
complaint be not granted, and that defendant be 
hence dismissed, with its costs in this behalf most 
unjustly sustained.

And defendant, by way of counterclaim against 
the complainant, says that:

1. Paragraphs 1 to 13, inclusive, of the forego-
ing answer, are here repeated and made a part 
hereof.

2. So long as said policy of insurance shall re-
main outstanding, and said action at law in the 
New Jersey Supreme Court remain pending, de-
fendant will be greatly embarrassed, hindered and

10

20

80

40
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Answer and Counterclaim.

20

harassed by false, unfounded and litigious claims 
by complainant most unjustifiably based thereon, 
and will be put to large expense and inconvenience 
in contesting and defending same.

The defendant, therefore, prays:

1. That the complainant Thomas Sardo may 
answer this counterclaim, but without oath, and 
each statement made herein.

2. That the policy of insurance hereinbefore 
mentioned and described, issued by defendant to 
complainant on June 13th, 1923, be declared to be 
null, void, inoperative and of no effect, and that 
the complainant may be decreed to deliver up 
said policy for cancellation.

3. That said action at law in the New Jersey 
Supreme Court, Passaic County, brought by com-
plainant against defendant, be perpetually re-
strained.

4. And that such other and further relief may 
be granted defendant as to this Honorable Court, 
under the circumstances, may be deemed equitable 
and just.

WALL, HAIGHT, CAREY & HARTPENCE, 
Solicitors for Defendant the Fidel-

ity and Deposit Company of Mary-
land.

Matthew T. Hillick, Jr., being duly sworn accord-
ing to law on his oath, says that on January 2,1925, 
at about the hour of 1 :30 P. M. he served a certi-

Aifidavit of Service,

State of New Jersey, 
County of Hudson,

40
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Answer to Counterclaim.

fled copy of the answer and counterclaim of which 
the annexed is a copy on Ward & McGinnis, so-
licitors for complainant, by leaving the same at 
their office, 160 Market Street, Paterson, New Jer-
sey, with a person in charge thereof.

MATTHEW T. HILLICK. JR.
Sworn to and subscribed before me,' 

at Jersey City, N. J., this 5th day . 
of January, A. D., 1925. , ' J

Gro ve r  J. Ca r e y ,
(Seal) Notary Public of N. J.

Answer to Counterclaim.

10

(Filed January 26, 1926.)

IN CHANCERY OF NEW JERSEY.
20

Between

T h o ma s  Sard o ,
Complainant,

u. > On Bill., etc.

F id e l it y  a n d  D e po s it  Co m p a n y  o f  
Ma r y l a n d ,

Defendant.
BO

The answer of Thomas Sardo complainant, to 
the counterclaim of the defendant.

This complainant answering such counterclaim 
avers that all the matters alleged in the bill of com-
plaint, to which Paragraphs 1 to 13 of the defend-
ant’s answer referred, are herein repeated as if 
set forth at length, as the complainant’s answer to

40
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Answer to Counterclaim.

10

20

the said matters alleged in Paragraphs 1 to 13 
aforesaid.

Further, answering said counterclaim, denies the 
matters and things set forth in Paragraph 11 of the 
defendant’s answer.

This complainant further answering also denies 
all the matters and things in said counterclaim, 
which are inconsistent or traverse by denial the 
matters and things set forth in the bill of com-
plaint.

This complainant further answering denies the 
the matters in the second paragraph. This com-
plainant further answering denies that the defend-
ant is entitled to the relief prayed for in this coun-
terclaim.

As to said counterclaim, this complainant 
claims to he hence dismissed, with his reasonable 
costs and charges in this behalf most wrongfully
sustained.

w a r d  & Mc Gi n n i s *
Solicitors of Complainant.

30

40

\
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Memorandum-Opinion.. 

(Filed November 16,1925.)

IN CHANCERY OF NEW JERSEY.
---------------- - \
Between

Th o ma s  Sar do ,
Complainant, 10

and >

F id e l it y  & D e po s it  Co m p a n y  of  
Ma r y l a n d ,

Defendant.
____________________ _________________

On bill for reformation; on pleadings and proofs.

Messrs. W ard  and Mc Gin n is , for the com- 20 
plainant.

Messrs. W a l l , Ha ig h t , Ca r e y  and Ha r t - 
pe n c e , for the defendant.

Le w i s , V . C .:

The facts in this case are as follows: Thomas 
Sardo the complainant, went to his broker Mr. 
Lederer, and told him he wanted to insure his 
money and jewelry. Lederer then took him to Mr. 
Newman, a soliciting agent of the Fidelity and De- *  
posit Company of Maryland, the defendant. They 
told Newman that they wanted a policy of insur-
ance on the money and jewelry of the complainant. 
Newman said he would communicate with his com-
pany in Newark and find out what could be done, 
because he had no authority himself to write a 
policy. Newman then sent a written application

40
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Memorandum Opinion.

to the office of the insurance company in Newark. 
That application was not produced in evidence. 
Mr. Brush, who is now the general agent of the 
Newark office, went down to Paterson to look 
through the store of Sardo. He entered the store 
and saw the jewelry in the place. Upon examína-

lo  tion, Brush admitted that there were no securities 
in the store of Sardo the complainant, and that all 
he had there was jewelry. He admitted that the 
complainant Sardo, had nothing to insure except 
jewelry, so far as he was concerned. He then re-
turned to Newark and telephoned to Newman that 
the company would issue a policy covering money 
and securities only; and a policy covering money 
and securities was afterwards sent to Newman for 
countersignature and delivery to the assured. 

20 Newman said that he glanced at the policy and 
saw that it covered money and securities only, but 
that he interpreted it in his own mind to also 
cover jewelry. He thereupon handed it to Sardo’s 
broker, Mr. Lederer, who, in turn, delivered it to 
Sardo. Neither Sardo nor his broker read the 
policy. Prior to the expiration of that policy a 
robbery occurred and a large amount of jewelry 
was stolen from Sardo’s place of business. About 
a month after the robbery the policy was renewed 

30 in the same form. Sardo says that he did not 
read the second policy, and that the first that he 
knew that he was not covered for money and jew-
elry was when the defendant filed an answer, some 
months later, in an action at law, commenced by 
Sardo against the insurance company for the pay-
ment of the policy; which set up as a defence that 
the policy did not cover money and jewelry, but 
that it covered money and securities only. There-
upon the present bill was filed in this Court for the

40
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reformation of the policy on the ground of mutual 
mistake; the bill averring that it was the intention 
of both complainant and defendant that a policy 
was to be issued insuring Sardo against loss of 
money and jewelry, but that through mistake, the 
policy was issued to cover money and securities, 
instead of money and jewelry. The insurance com- 10 
pany denies that there was any mistake and as-
serts that it specifically refused to cover jewelry, 
and intended to issue the policy which was issued, 
namely, to cover money and securities, and that 
there was no mutual mistake.

The bill contains no allegation of fraud, nor is 
that issue raised by the pleadings and proofs.

The policy of insurance was issued by the de-
fendant on June 13, 1923, for one year, and was 
designated as “Messenger and Office Robbery 20 
Policy, “No. M-6111250, insuring against loss of 
“money and securities.” The premium, amounting 
to $40.00, was paid by the assured. The jewelry 
of which the store was robbed is alleged to be of 
the value of $9,000, which was $1,000 in excess of 
the insurance under the policy referred to.

The theory of mutual mistake upon which com-
plainant appears to base his claim for relief is, 
that the complainant contracted with Mellor New-
man for the issuance of a hold-up policy on his 30 
jewelry shop, and that Newman was concededly 
the agent of the defendant; and that this is shown 
by letterheads and cards given by the defendant 
to him, Newman, in which he is termed their 
agent. Complainant further contends, that it is 
proved by letters received by Mr. Newman in the 
course of his business, one of which accompanied 
the policy issued to complainant, and called for 
Mr. Newman’s counter-signature, that Mr. Newman

40
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was clothed with apparent authority to act for the 
company; that as agent he contracted with the 
complainant; and that the defendant attempted to 
take the benefit of that contract by writing up the 
policy for complainant; hence, that the act of Mel- 
lor Newman was the act of the corporation, if done 

10 within his authority or the apparent scope of his 
authority, and that it follows that there was a 
mutual mistake.

The ordinary layman is not a trained lawyer nor 
an insurance expert. That was decided in the 
case of Radawansky v. The Scottish Union Insur-
ance Company, 126 Atlantic Reporter,, 657.

The next proposition is, that the doctrine of 
caveat emptor does not apply to insurance. That 
was decided by Vice-Ghanceller Lane in the case 

20 of Giammares v. Allemenia Fire Insurance Co., 
105 Atlantic Reporter, 611.

Now, a man is not debarred from relief merely 
because he does not read the policy, and in this 
case the evidence is, that the complainant was an 
ignorant man and that he relied upon the repre-
sentations of his broker and the agent of the com-
pany that the policy which would be delivered 
would be that which he ordered. And it is ad-
mitted by the agent of the company that he under- 

30 stood the order; and that the policy ordered was 
a policy to protect the jewelry and not the securi-
ties. The evidence further shows, that in compli-
ance with complainant’s order, the agent of the 
company communicated with the general agent of 
the defendant. In the absence of any proof to the 
contrary, the presumption is, that the agent of the 
company in the performance of his duty to his 
principal did communicate the kind of a policy 
that the complainant ordered. The evidence

40
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shows, that shortly after the order was given the 
general agent of the company called upon the com-
plainant and inspected the stock of merchandise 
of the complainant, and that at no time, either 
prior or subsequent to the delivery of the policy, 
did the general agent of the company either by 
word or conduct indicate that the policy to be de-
livered or actually delivered was different from 
the policy ordered.

In view of these facts the complainant had a 
right to expect that the defendant would issue to 
him a policy which he had ordered; and he had 
the further right to rely upon the fact that the 
policy which was delivered to him was, in fact, 
the policy which he had ordered.

It further appears, that notwithstanding com-
plainant’s claim that he had been misled by the 
agent of the company; and that the policy issued 
was not the one he ordered, the company, never-
theless, retained the premium and has at no time 
made any offer to return the same. So that even 
assuming that the company was perfectly inno-
cent in the matter, its retention of the premium 
under these circumstances, and with knowledge of 
these facts, operated as an estoppel, and as a rati-
fication. The principal cannot retain the benefits 
of the agent’s acts even though it was unauthor-
ized, and at the same time disclaim liability.

The situation herein disclosed in some respects 
resembles the situation in the case of Commercial 
Insurance Company u. New Jersey Rubber Com-
pany, 61 N. J. Eq., 446. In that case Vice-Chan-
cellor Emery held, that in equity as well as at law, 
the retention of the pro rate proportion of the 
premium as on a valid policy, is an affirmance of 
the validity of the policy. This case was one to

10

20

80
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reform a fire policy and to enjoin an action at law; 
and also to restrain an action at law on the policy. 
It was claimed by the insurer that the policy was 
void because of cancellation; but the Court held 
that notwithstanding such cancellation the reten-
tion of the unearned premium by the company 
was an affirmance of the policy.

Applying the principle in that case to the in-
stant case, the contention of the insurance com-
pany that there was no policy in force for the 
reason that the minds of the parties did not meet, 
with knowledge of all the facts, estops them from 
asserting the defense of “nudum pactum.”

It is well established, that where one of two 
innocent parties must suffer from the fraud of a 
third person, the loss ordinarily falls upon the 
one whose act enables such fraud to be com-
mitted.

Corpus Juris, page 10, Vol. 27.

That the presumption is, that the agent has com-
municated the facts of plaintiff’s order to the prin-
cipal is sustained by Story on Agency.

Accepting and retaining the benefit obtained by 
a principal under an unauthorized contract of the 
agent with full knowledge, may be held to be a 
ratification.

Dunston Lithograph Co. v. Borgo, 87 Atl., 
334.

There is no doubt in my mind, that Sardo, 
Lederer and Newman all believed that the policy 
of insurance was to cover the jewelry in the store. 
They all agreed on that. Their testimony was 
very positive, and very convincing to the mind of 
the Court. The story told by Mr. Brush seems to
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be rather incredible, that the company was willing 
to insure money and securities to the amount of 
$8,000, without actually knowing what money and 
securities he had. Certainly money and securities 
are much more easily handled than jewelry. The 
only serious question remaining in my mind is, 
whether Sardo was bound to discover from a read- 10 
ing of the policy that it did not cover his jewelry, 
and I am of the opinion, that the fact that he did 
not discover, by the reading of the policy, that it 
did not so cover the jewelry, is not fatal to his 
case.

The prayer of the bill will, therefore, be granted, 
and the policy will be reformed in accordance 
with the prayer. I will so advise.

Decree.

(Entered and filed December 29, 1925.) 

IN CHANCERY OF NEW JERSEY.)

T h o ma s  Sardo ,
Complainant,

and
F id e l it y  & D e po s it  Co m p a n y  o f  

Ma r y l a n d ,
Defendant.

>»On Bill to Re-
form Policy.

_

20

80

Upon this matter being opened to the Court by 
Ward & McGinnis, solicitors and of counsel with 
complainant, in the presence of John A. Hartpence, 
o f Wall, Haight, Carey and Hartpence, solicitors 
and of counsel with defendant, and upon reading 
the pleadings and hearing the proofs in the cause,

40
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from  all o f  w h ich  it appears that the defendant 
on  the 13th day o f  June, 1923, issued to the co m -
plainant a certain p o licy  o f  insurance re ferred  to 
in said p o licy  o f  insurance as, “ M essenger and 
Office R obbery  P o licy ,”  No. -M-6111250, w herein  
fo r  the consideration  therein m entioned , the de- 

10 fendant undertook  to assure and in dem n ify  the 
com plainant fro m  loss sustained by  robbery  w ithin 
the prem ises o f  the com plainant k n ow n  and desig-
nated in the p o licy  as N o. 318 M arket Street, in 
the City o f  Paterson, County o f  Passaic and State 
o f  N ew  Jersey, upon  w h ich  prem ises the com -
plainant condu cted  a jew e lry  store; and it appear-
ing that the p o licy  further p rov id ed  that the period  
o f  indem nity shou ld  be  betw een the 13th day o f  
June, 1923, at n oon  until the 13th day o f  June, 

20 1924, at noon , and during said tim e defendant
w ou ld  in dem n ify  the com plainant from  the loss 
by  robbery  betw een the hours o f  seven in  the 
m orn ing and tw elve m idn ight; that said insurance 
was in tended b y  the p o licy  to be an insurance o f  
indem nity fo r  all loss o f  “ M oney and jew e lry ”  by  
rob b ery ; and it further appearing that the said 
p o licy  o f  insurance d id  not in  language assure 
against loss o f  “ M oney and jew elry ,”  but used the 
language in p lace th ereof o f  “ M oneys and securi- 

30 ties” ; and the com plainant having alleged by  his 
b ill that the use o f  the w ord  “ Securities”  w as a 
m istake, and that the contract o f  insurance as 
m ade betw een com plainant and defendant co v -
ered loss o f  “ M oney and jew elry ,”  and not “ M oneys 
and securities”  ; and the com plainant having filed 
his b ill praying fo r  a re form ation  o f  the contract 
o r  p o licy  o f  insurance above re ferred  to b y  strik-
ing out th erefrom  the w o rd  “ Securities,”  and in -
serting the w ord , “ Jew elry,”  so that the said p o licy

40
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w ou ld  con form  to the true intent and m eaning o f  
the parties as contracted  betw een  them , viz., a 
contract o f  insurance o f  indem nity  fo r  loss o f  
“ M oney and je w e lry ” ; and the Court upon  hearing 
p roo fs  and being  satisfied that a m istake w as in 
fa ct m ade to the in ju ry  o f  the com plainant in the 
use o f  the w ord , “ Securities,”  instead o f  “ M oneys” : 10

It is thereupon on  this 29th day o f  D ecem ber,
1925, on  m otion  o f  W a rd  & M cGinnis, solicitors o f  
the com plainant, ordered , ad judged  and decreed, 
that the said p o licy  o f  insurance, bearing date the 
13th day o f  June, 1923, N o. 6111250, and issued by  
the defendant to the com plainant be re form ed  b y  
striking therefrom  the w o rd  “ Securities”  and in -
serting therein the w ord , “ Jew elry ,”  so that the 
said p o licy  shall be a p o licy  o f  insurance and in - 
dem nity from  the loss as p rov id ed  in  said p o licy  
o f  “ M oney and jew e lry .”

Further ordered , ad ju dged  and decreed  that the 
com plainant have his costs taxed  and that a coun-
sel fee  o f  three hundred dollars, be  a llow ed  the 
solicitors o f  the com plainant.

R espectfu lly  advised,

E. R. W A L K E R ,

C' 30V iv ia n  M. L e w i s .

40



26

Testimony.

IN CH ANCERY OF N E W  JERSEY.
—r- —   —:— ------ -----S

Between

Th o ma s  Sar do ,
Com plainant,

10 and

Fid e l it y and  De po sit  Co mpa n y  of  
Mary lan d ,

D efendant.

>
On B ill to 
R e form ; 

A nsw er and 
Counterclaim .

J

T ranscript o f  testim ony taken in the above en-
titled cause, at the C hancery Cham bers, Paterson, 
N ew  Jersey, on the fourteenth  day o f  A pril, n ine-
teen hundred and twenty-five, b e fore  H on. V ivian  

™  M. Lew is, V ice  C hancellor.

A pp earances  :

W ar d  & Mc Gin n is , Esqs., fo r  the C om -
plainant.

Messrs. W a l l , Ha ig h t , Ca r e y  & Ha r t pe n c e , 
fo r  the D efendant.

Mr. M cG innis: The o b je ct  o f  the b ill o f  co m -
plaint is to com p el the re form ation  o f  a p o licy  o f  

30 insurance No. M-611250 in this resp ect: the p o licy  
o f  insurance w as issued coverin g  indem nity as to 
m oneys and securities, and it should have been to 
cover  the jew elry  in the jew e lry  shop. T here w as a 
h o ld -u p ; h ighw aym en cam e in one night and held  
up S ardo ; Sardo then brought action against the 
com pany in the Suprem e Court, and they cla im ed 
they w ere not covered .

40
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The Court: How much was the loss claimed?
Mr. McGinnis : We filed this bill to reform the 

policy of insurance, our contention being that we 
applied to their agent for such security—we want-
ed a policy to protect us from robbery, and that is 
the kind of policy that should have been given to 
us, and that is the kind of policy we supposed we 10 
had. The robbery took place about, eleven months 
after the policy was issued. We never ordered 
such a policy as is covered by the form here. It 
was a jewelry business and nothing but a jewelry 
business.

THOMAS SARDO, the above named complain-
ant, being duly sworn, testified as follows:

Direct examination by Mr. McGinnis:

Q. You are the complainant in this case? A.
Yes, sir.

Q. Where do you live? A. 228 Graham Avenue, 
Paterson.

Q. How long have you been a resident of Pater-
son, New Jersey? A. About 16 years.

Q. What is your business? A. Jewelry.
Q. How many years have you been in that busi-

ness? A. About 16 years.
Q. Did you have a jewelry business in the year 

1923? A, Yes, sir. ®
Q. Where did you carry on that business? A.

318 Market Street, Paterson, N. J.
Q. Was there a robbery in your store? A. Yes, 

sir.
Q. What was the date of that? A. May 20,1923, 

or 1924.
Q. Which was it? A. About eleven months after 

I had the policy.

40
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Thomas Sardo, direct.

1Q

20

30

Q. 1924, it w as? A. Yes, sir.
Q. Previous to that robbery  h ad  you  applied  fo r  

a p o licy  o f  insurance? A. Yes, sir.
Q. W ith  the F idelity  and D eposit C om pany o f  

M aryland? A. Yes, sir.

Mr. H artpence: O bjected  to ; he is calling 
fo r  a conclusion  now . I think he m ight state 
to w h om  he applied.

Q. Y ou  did  apply  fo r  insurance? A. Yes, sir.
Q. T o  w h om  did  you  ap p ly? A. First I w ent to 

Mr. L ederer and he took  m e to Mr. M ellor N ew -
m an.

Q. W h ere  w as Mr. M ellor N ew m an’s o ffice? A. 
126 Market Street, fourth  floor.

Q. D id  you  see M ellor N ew m an? A. Yes, sir.
Q. W h o  was w ith y o u ?  A. W ith  Mr. Lederer.
Q. W hat did  you  ask Mr. M ellor N ew m an fo r ?

Mr. H artpence: O bjected  to as im m ate-
ria l and irrelevant and incom petent. N ow , 
he is going to testify what took  p lace  be -
tween h im self and Mr. N ewm an, and he 
has not show n yet that anything he applied  
fo r  to Mr. N ew m an can in any w ay have any 
bearing on this defendant.

The C ourt: He has not established the
agency as yet; I w ill a llow  the question.

Mr. H artpence: There is one other ob -
jection , that this doubtless led  to an app lica -
tion being m ade, a w ritten app lication ; it 
seems to m e that anything that took  p lace 
p rior  to that application  is incom petent and 
im m ateria l.^  I w ill overru le the ob je ction ; 
proceed.

Q. (Question w ithdraw n.) W h a t conversation
40
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did you have with Mr. Mellor Newman in refer-
ence to getting a policy of insurance?

Mr. Hartpence: I make the same objec-
tion.

By the Court:

Q. What did you do in connection with the is- 
suance of the policy? A. I spoke to Mr. Newman.

Q. What did you do; did you sign your papers?
A. No, sir.

Q. Proceed. A. And I spoke to him to get me 
a policy for “hold-up on jewelry’ '—

The Court: Is that called a hold-up pol-
icy now?

Mr. McGinnis: Yes, sir.
Further direct: 20

Q. Tell us the whole conversation you had? A.
And I told him I was very afraid, and I wanted 
to be covered, my jewelry, on hold-ups, because I 
saw too many hold-ups going on around the United 
States; and also I told him that every creditor 
that came into my store, they asked me, “If you * 
want to get your credit extended, you will have 
to have your jewelry covered.”

Q. Is that all that was said? A. Yes, sir. 30
Q. What did Newman say? A. He said, “All 

right, I will get you a policy to cover the jewelry.”
Q. Did you see Mr. Newman again after you got 

the policy? A. Yes, sir.
Q. And how long after this first visit was that?

A. I was dropping in at all times and asking him 
about the policy ; and later on, he showed me some 
kind of correspondence he had from the company.

Q. Was there anything said in that correspond-
40
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ence, do you  know , about anybody inspecting the 
jew e lry  sh op ? A. Yes, sir.

Q. F or the com p a n y ?  A. Yes, sir.

Mr. H artpence: O bjected to as to what
w as said in the correspondence, fo r  the 
double reason I have already given ; and 

10 second, i f  there is any correspondence, it
seem s to m e it should be produ ced .

Q. (Question w ithdraw n.) D id  a m an com e to 
inspect you r jew elry  sh op ? A. Yes, sir.

Q. D id  that m an state w here he w as fr o m ?  A. 
F rom  N ew ark, N ew  Jersey.

Q. D id  he say w h om  he represented? A. Yes,
sir.

Q. W h o m ?

20 Mr. H artpence: O bjected  to. I d on ’t
want to be captious about it—

The C ourt: The ob jection  w ill be sus-
tained.

Q. D id  you  get a p o licy  o f  insurance delivered  
to y o u ?  A. Yes, sir.

Q. W h o  gave it to y o u ?  A. M ellor N ew m an.
Q. Is that the p o licy  o f  insurance w h ich  I show  

you , a p o licy  entitled “ F idelity  and D eposit C om - 
30 pany o f  B altim ore, M aryland, m essenger and office 

robbery  p o licy  No. M-611250” ; is that it?

Mr. M cG innis: I o ffer  it in evidence.
Mr. H artpence: M ay I see it just a m o-

m ent, Senator, p lease? (Mr. H artpence ex-
am ines it.) A ll right?

The C ou rt: That w as the p o licy  that was 
issued, no doubt about it.

Mr. H artpence: It appears to be the p o l-
icy, so fa r  as I can tell.

40 (M arked “ E xhibit C -l.” )
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Q. And it was after this policy was given to you 
that the robbery occurred? A. Yes, sir.

Q. Did you read this policy? A. No, sir.
Q. This policy provides here, that you are in-

sured against loss of moneys and securities; did 
you intend to take any insurance out against loss 
of securities? A. No, sir. 10

Mr. Hartpence: Objected to; the question 
is, what he did.

Q. Did you have any securities in your place?
A. Not at all.

By the Court:

Q. Did you have a bank account? A. Yes, sir, 
in the United States Trust Company and the 
Franklin Trust Company. 20

Q. What did you ask insurance for? A. To 
cover the jewelry; that is the only thing.

Q. In what way did you put it to the agent? A.
I asked Mr. Newman to have a policy issued on the 
jewelry and nothing else.

Q. Why didn’t you read your policy when you 
got it? A. It is pretty hard for me to understand 
the policy.

Mr. McGinnis: I think we are all guilty
of that. 30

The Court: I don’t think so.
Mr. McGinnis: I never read my insurance 

policies—that is off the record.

Q. Didn’t you tell him what you wanted cov-
ered by the insurance policy? A. Yes, sir.

Q. What did you say? A. I said “I want to 
cover the jewelry.”

40
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Further direct:
Q. That is the conversation you had with Mellor 

J. Newman which you have told us about? A. Yes, 
sir.

Q. You said you had no securities in your place? 
A. No, sir.

1Q Q. Did you ever keep securities in your place? 
A. No, sir.

Mr. Hartpence: Objected to as irrelevant, 
incompetent and immaterial.

By the Court:
Q. Whom did you pay the premium to? A. I 

don’t recollect, but I think to Mr. Newman I gave 
the check.

2Q The Court: Have you the premium check
to show the policy is in force?

Mr. Hartpence: We admit in the answer 
that everything was paid.

Q. When did you first find out that this policy 
did not protect you against loss in jewelry rob-
bery? A. Ninety days after the hold-up, when I 
started the suit; and the answer that I got through 
Mr. Stein was that I was not covered on jewelry.

®  Cross examination by Mr. Hartpence:

Q. You took out another policy of the same kind 
on June 13, 1924, at the expiration of the one that 
has been offered in evidence, from the same com-
pany? A. Yes, sir, I did.

Mr. Hartpence: Have you got that pol-
icy with you, Senator?

(Receives it from Mr. McGinnis.) *•
Mr. Hartpence: Counsel for complainant
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produces the policy of 1924, and we ask to 
have it marked for identification; that is a 
renewal policy of this same thing.

The Court: Let it go in evidence; why
not?

(Marked “Exhibit D-l.” )

Q. Who was Mr. Letterer that you refer to? A. ■ 
He is my broker.

Q. Insurance man? A. Yes, sir.
Q. Where is he located? A. 126 Market Street, 

fourth floor, Paterson, N. J.
Q. How long had he acted as your insurance 

broker? A. This is the first policy through Mr. 
Letterer, as far as I recollect.

Q. And you said, as I understood you, that Mr. 
Letterer took you to Mr. Newman? A. Yes, sir.

Q. Had you ever been to Mr. Newman before 
for any insurance? A. No, sir.

Q. Then you had a conversation with Mr. New-
man—dropping in to see him once in a while 
thereafter; and eventually you got this policy that 
is marked “ C-l” ? A. I don’t understand what 
you mean.

Q. Marked as an exhibit in the case, the one 
dated June 13, 1923? A. Yes, sir.

Q. And you never read that policy? A. No, 
sir.

Q. And did not know what it contained until 
after you had asked the Fidelity and Deposit 
Company of Maryland to pay your burglary loss; 
and then they declined to pay it? A. Yes, sir.

Q. Then you started a suit? A. I started a suit 
before then.

Q. Did you start a suit before you asked the 
company ? A. After I waited ninety days, I started 
a suit. 40
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Q. A nd their defense, am ong other things, set up 
fhat the p o licy  that you  had gotten, d id  not cover 
you r je w e lry ?  A. Yes, sir.

Mr. M cG innis: O bjected  to as in com p e-
tent, irrelevant and im m aterial.

The C ourt: O bjection  overru led .
10

Q. That w as the first you  knew  that you r p o licy  
did  not cover je w e lry ?  A. Yes, sir.

T he C ourt: T he records w ou ld  speak fo r  
them selves.

Q. H ow  lon g  have you  been in that business—  
the jew elry  business? A. 16 years.

Q. H ere in Paterson? A. Yes, sir.
Q. A ll that tim e? A. Yes, sir.

20 Q. A nd at the tim e this first p o licy  w as w ritten 
in  1923, in  w hat part o f  the bu ild ing  w as you r 
store? A. 318 M arket Street.

Q. In w hat part o f  the bu ild in g? A. It is a 
store.

Q. The first floor?  A. Yes, sir, groun d  floor.
Q. A re you  still there? A. Yes, sir.
Q. H ow  m any room s has that store?

Mr. M cG innis: O bjected  to.
T he C ourt: O bjection  overru led .

SO \ 1 ,
A. T here is a store and tw o room s in the rear

o f  the store.

Mr. H a rtp en ce : He stated that som ebody  
w ent to inspect the prem ises, and that w as 
all that w as said about it on  direct ex -
am ination.

Mr. W a r d : T his is m erely  to re form  the 
contract, and the civ il suit is to recover un-
der the policy .

40
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The Court: He is now asking for refor-
mation in the court of equity?

Mr. Ward: Exactly.
Q. You said in your direct examination, that 

after you had spoken to Mr. Newman, somebody 
came to your premises to inspect them? A. After 
he showed me the correspondence from the com-
pany, somebody came to my store from Newark, 
New Jersey.

Q. What was his name? A. I don’t remember 
his name.(

Q. What did he do when he got there? A. He 
examined the premises, and he wanted to see all 
the jewelry I had in the place. I opened the safe 
for him, to show him the jewelry.

Q. You don’t know who he was? A. No, sir, I 
don’t remember.

Q. Nor where he came from? A. He told me 
he came from Newark, New Jersey.

Q. And knowing only that about him, you let 
him examine all your premises, even to opening 
the safe for him? A. Yes, sir.

By the Court'.

Q. Did you have any other policy on besides 
this? A. Not at the time.

Q. Did you at any time? A. Six months after-
wards I did have another policy for burglary on 
jewelry.

Q. Did you read that policy? A. No, sir.
Q. How do you know it was on jewelry? A. 

That is what I asked for.
Q. Where is that policy? A. After the hold-up 

they cancelled it.
Q. After the hold-up they cancelled it? A. Yes,

10

20

30

sir.
40



36

Thomas Sardo, cross.

Q. But this p o licy  w as a live?  A. Yes, sir.
Q. Have you  got that p o licy ?  A. Yes, sir.
Q. H ow  do you  k n ow  it w as on  je w e lry ?  A. 

That is w hat I asked for , fo r  jew elry .
Q. D id  you  read  the p o licy  w hen you  got it?

A . N o, sir.
10 Further cross:

Q. W h at com pany w as that w ith ?

Mr. M cG innis: O bjected  to as im m ate-
rial.

The C ourt: The ob jection  is overru led ;
it affects his cred ibility .

Q. W h o m  did  you  negotiate it w ith ? A. W ith  
the P hoen ix  Indem nity Com pany.

20 Q. Y ou  say you  took  that out six m onths after 
you  took  out this first one w ith  the F idelity  and 
D eposit C om pany o f  M aryland? A. Yes, sir.

Q. That P hoen ix  p o licy  w as in effect at the tim e 
o f  the robbery  o f  the je w e lry ?  A . Yes, sir.

Q. A nd you  say that one covered  je w e lry ?

The C ourt: No, he d id  not say that; I
asked him  the question on  that point fo r  
the purpose o f  seeing w hether he had read  
that p o licy ; and he said he did  not kn ow

80 from  reading it, but that he asked fo r  a p o l-
icy  covering  jew elry . The reason  I p ro -
pou nded  the question w as to find out 
w hether he read  the second  p olicy , and he 
said he d id  not.

Q. A nd w as it you r understanding that that 
P hoen ix  p o licy  w as to cover the jew e lry  in you r 
prem ises there on M arket Street? A. Supposed 
to be fo r  jew elry , but I d on ’t kn ow  anything w rong

40



37

Thomas Sardo, cross.

with it like this one; I asked for it to cover jew-
elry.

Q. That company paid you for the loss of this 
jewelry, didn’t it?

Mr. McGinnis: Objected to.
Mr. Hartpence: We set up in our answer 

this: (Sets forth the answer).
The Court: I am going to allow it. Re-

new your question.
By the Court:

Q. Were you paid any loss on this alleged hold-
up under the second policy?

Mr. Ward: Objected to on the ground
that it is incompetent, irrelevant and imma-
terial and not a part of this case. 20

Q. Were you paid any loss under this policy 
which you have mentioned as being cancelled?

Mr. Ward: That was for burglary; this
other policy was for burglary.

Further cross :

Q. How did you come to lose the jewelry that 
you now claim you are entitled to be paid for by 
the Fidelity and Deposit Company of Maryland? gQ

Mr. Ward : Objected to.
The Court: Objection overruled.

Q. How was it done? A. People came into the 
store, and they held me up.

Q. How ? A. At the point of a gun and a knife, 
and they took me to the back and they tied me up, 
and then I don’t know what happened.

Q. Was there anyone there with you at the time?
A. Yes, sir.

40
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Thomas Sardo, cross.

Q. Who was there with you? A. Mr. Garmina.
Q. What was his business there? A. Barber.
Q. What was he doing there? A. Sitting down 

there.
Q. These men came into your store, didn’t they ? 

A. Yes, sir.
10 Q. And that is where this alleged theft of your 

jewelry took place? A. Yes, sir.
Q. Right there in your store? A. Yes, sir.

By the Court:

Q. Did they hit you? A. No, sir.

Further cross:

Q. What time of day was that? A. Around a
quarter of nine.

Q. In the evening? A. Yes, sir.
Q. Had you closed your store for the day then?

Mr. McGinnis: We do not think they
should use this case as a pumping expedi-
tion for their Supreme Court action now 
pending.

Mr. Hartpence: We deny that; we are
merely cross examining on the direct ex-
amination.

The Court: The objection is overruled.
30 Irrespective of any robbery or anything else,

if you thought there was a mistake in the 
issuance of your policy, you would have a 
right to come in to court and ask that it be 
reformed; no doubt about that.

Q. You closed your store then at nine o’clock? 
A. About nine.

Q. And about 9:15 these people came in and 
did this that you refer to? A. Yes, sir.

40
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Thomas Sardo, cross.

Mr. Hartpence: We will call upon the
other side to produce the Phoenix Indem-
nity Company policy.

Mr. Ward: Here it is; I imagine this is it.
Q. Where did you get that? A. From Mr. Simon 

Glass.

Mr. Ward: W  object to the production
of this policy; we admit we have it in our 
possession, but we object to producing it.

The Court: Objection overruled.
Q. Is that the policy, Mr. Sardo? A. Yes, sir.

Mr. Hartpence: I have called for it and 
it is produced; that puts it in evidence, I 
suppose.

Mr. Ward: I object to its going into evi-
dence.

The Court: Objection overruled.
(Marked “Exhibit D-2/’)

Q. Haven’t you had other burglary or hold-up 
insurance on your jewelry and the things covered 
by your policy with the Fidelity and Deposit Com-
pany of Maryland, prior to the time that you took 
out the policy with the Fidelity and Deposit Com-
pany?

Mr. Ward: Objected to as incompetent,
irrelevant and immaterial, and not cross ex-
amination.

The Court: Objection overruled; it af-
fects the credibility.

A. A long time before.
Q. How long? A. Five years, ten years, sixteen 

years; I cannot remember.
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Samuel Lederer, d irect

Q. Have you had any other losses by burglary or 
robbery prior to the time you took out the policy 
with the Fidelity and Deposit Company in June, 
1923? A. No, sir.

Q. None whatever? A. Not before that policy, 
no, sir.

10 Q. You have had no other robbery or loss by 
theft prior to the time you took out that policy 
with the Fidelity and Deposit Company? A. No, 
sir.

Mr. Hartpence: If your Honor will par-
don me just a moment, please.

The Court: Certainly.

Redirect examination by Mr. McGinnis:

Q. There was no other hold-up policy on your 
^  store at the time you took out this policy, Ex-

hibit C-l” ? A. No, sir.

SAMUEL LEDERER, being duly sworn, testified 
as follows:
Direct examination by Mr. W ard:

Q. What is your business? A. Real estate and 
insurance.

O Whereabouts is it conducted? A. 126 Market 
80 Street.

Q. Do you know Mr. Sardo? A. Yes, sir.
Q. How long have you known him? A. About

five years.
Q. Has he ever done any busines with you, in-

surance business? A. Only one policy.
Q. When was that? A. I believe in the year

1923; that is the policy.
Q. Is this the policy about which the business

was done at that time? A. Yes, sir.
40
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Samuel Lederer, direct.

Q. Showing you “Exhibit C-l” ? A. Yes, sir. I 
have a record of that policy in the office; I could 
send for it.

Q. Did you write the policy out? A. No, sir, I 
brokeraged it.

Q. Whom did you have your relationship with 
regarding the policy? A. Mellor Newman. 10

Q. When Sardo came to you, what did you do?
A. I took him into Mr. Newman’s office—that was 
directly down the hall from me; that was Mr. Mel-
lor Newman.

Q. What was done and said there?

Mr. Hartpence: Objected to as incompe-
tent, irrelevant and immaterial; same ob-
jection as before.

The Court: Objection overruled. ^

A. I took Mr. Sardo in to Mr. Newman’s office, 
and I said, “Mellor, I want to get a hold-up policy 
in case Mr. Sardo is held up, or his men in the 
store during business hours, for jewelry.

Q. What did Mr. Newman say? A. He said, “I 
will let you know; I will have to take it up with 
the company.

Q. After that, was anything done by you in ref-
erence to the matter? A. Mr. Sardo came into my 
office, and I said, “ Go in to see Mr. Newman, until 30 
Mr. Newman brought me the policy.

Q. He brought that policy? A. Yes, sir, and I 
entered it in my register.

Q. Did you get any percentage as broker ? A.
Yes, sir.

Q. Showing you “Exhibit C-l?”  A. Yes, sir; I 
kept a record of it, so that when there was a 
renewal I would get my percentage.

Q. The policy to which you refer that was de-
40
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Samuel Lederer, cross.

livered to you by Mr. Newman, is “Exhibit C-l?” 
A. Yes, sir.

Q. Thereafter was there any renewal of that 
policy? A. Yes, sir.

Q. And when, Mr. Lederer? A. At the expira-
tion of that, because Mr. Newman himself must 

10 have mailed it to Mr. Sardo, because Mr. New-
man sent me a check for the commission.

Q. You knew it was still alive as long as you 
got your commission? A. Yes, sir.

Cross examination by Mr. Hartpence:

Q. You shared your commission with Mr. New-
man? A. He shared his commission with me.

Q. How long have you known Mr. Sardo? A. 
About five years, I should judge, probably six 

20 years, I think six years. I have bought jewelry 
from Mr. Sardo myself.

By the Court:

Q. Was it good? A. Yes, sir.

Further cross:

Q. You were merely the insurance broker? A. 
At that time I was; since then I am a direct agent 
of the Eagle and the Commonwealth, and also the 

30 Royal; at that time I was the direct agent of 
the Commonwealth of New York.

Q. Do you know where Mr. Sardo had his busi-
ness? A. Yes, sir.

Q. Where was that? A. On Market Street—the 
number I don’t remember.

Q. In Paterson? A. Yes, sir.
Q. And your office is also in Paterson? A. 126 

Market Street, and he is at the other end of the 
city.
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Samuel Lederer, redirect.

Q. Did you know that there had been a loss 
later on sustained by Mr. Sardo? A. Yes, sir, I 
saw it in the newspapers.

Q. That is all you knew about it? A. Yes, sir. 
Then Mr. Sardo came down to me and told me 
“ I had a loss.” And then I went in to Mr. Newman, 
which I would do with anybody, as it was up to 
him.

Q. You went to see Mr. Newman about the Joss, 
and then you had nothing further to do with it? 
A. No, sir.

Q. So that at the time the application was made 
to you by Mr. Sardo for the insurance, you simply 
took him in and turned him over to Mr. Newman? 
A. Yes, sir.

Q. And when he told you he had sustained a 
loss, you again turned him over to Mr. Newman? 
A. Yes, sir.

Q. And you had nothing further to do with it? 
A. No, sir.

Redirect examination by Mr. Ward:

Q. At the time that this policy was taken out, 
or at least at the time you heard the first con-
versation between Newman and Sardo, was any-
thing said about insuring money and securities?

Mr. Hartpence: Objected to.
A. No, sir.
Q. What, if anything, was to be insured? A. 

The jewelry, because Mr. Sardo said, “There is a 
lot of hold-ups; my creditors are forcing me to 
take out a hold-up policy, or the man behind the 
counter, to cover two people.”

Recross examination by Mr. Hartpence:

Q. Did you receive this policy which has been
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Samuel Lederer, recross.

marked Exhibit C-l”—that is, the first Fidelity 
policy, from Mr. Newman? A. Yes, sir, and then 
I handed it to Mr. Sardo in an envelope.

Q. Did you read it? A. No, sir, I don’t read any
policies.

Q. When your policy comes in to your client, 
10 don’t you look to see if that is the policy that he 

thought he was going to get? A. No, sir, all I do 
is to take the man’s name, the date of the policy, 
the date of the expiration, and what it is, and I 
believe if I sent for my book you would find it 
marked “Hold-up.”

Q. You simply assumed it was, then, and did 
not read it to find out if it was the policy that 
your client had asked you to get for him ? A. No, 
sir.

20 Q. And you did not see the renewal policy at 
all? A. No, sir, except I noted, when he sent me 
the check, I noted in my register account when 
that policy would expire.

Q. So that, at that time of the renewal, also, you 
had no knowledge whatever and took no steps 
to ascertain whether or not the renewal policy 
covered the loss that your client had asked you 
to get him a policy for? A. No, sir.

Q. Did you at any time later on, after the renew- 
80 al had been made, learn in any way that these two 

policies covered money and securities and did not 
cover jewelry? A. After Mr. Sardo had started 
suit, he came to me and said, “That is a fine policy 
you wrote for me—I don’t carry any securities— 
you know I came in here to get a hold-up policy ; 
and I said, “That is what your policy reads” ; and 
he said, “You read this” ; and then I read it, and it 
covered money and securities.

40
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Mellor Newman, direct.

MELLOR NEWMAN, being duly sworn testified 
as follows:

Direct examination by Mr. Ward:

Q. Your business is what? A. Sergeant-at-Arms 
of the Paterson District Court.

Q. In the year 1923, what was your business? A. 
I was an insurance broker and agent.
By the Court:

Q. What companies did you represent, if any; 
did you represent this company?

Mr. Hartpence: Objected to as incompe-
tent and not binding.

Q. Did you negotiate any insurance for the Fi-
delity and Deposit Company of Maryland? A, Yes, 
sir, the majority of my bonding insurance I done 
with the Fidelity and Deposit Company of Mary-
land.

Q. What was your connection with that com-
pany?

Mr. Hartpence: Objected to.
The Court: Why not show him the policy 

and ask him if he negotiated the policy.

Q. I show you “Exhibit C-l” and ask you if that 
policy was issued by you ? A. It was issued by the 
company through me.

Q. Did you make the application for the policy 
yourself ? A. Yes, sir.

Q. Who saw you about making the application? 
A. Mr. Sardo and Mr. Lederer.

Q. I show you a signature on the bottom of the 
policy, on the bottom of the second page of the 
policy, countersigned by Mellor J. Newman ; whose 
signature is that? A. My signature.

10

20

30

40



46

Mellor Newman, direct.

Q. Now, when Mr. Sardo and Mr. Lederer came 
to you, tell the Court what conversation they had 
with you.

Mr. Hartpence: Objected to on the same 
ground.

The Court: Objection overruled.

A. Mr. Lederer came in and introduced Mr. 
Sardo to me, and they both, in their conversation, 
asked me to give Mr. Sardo a policy, a hold-up pol-
icy, covering him against jewelry. I asked Mr. 
Lederer and Mr. Sardo both what the man’s busi-
ness was, and one or the other of them said that 
he was in the jewelry business; and I asked if there 
was any other business that he was in, and they 
told me “No.”  I said, “Before I can issue a policy 

20 I must take it up with the company and it may be 
a while before the policy arrives” ; that I could not 
bind them until he actually had the policy. So I 
inquired what kind of a policy he wanted, and then 
took it up with Mr. Brush.

Q. What, if anything, did they say that they 
wished covered by this policy? A. Mr. Sardo said 
he wanted his jewelry covered against holdups; 
that it affected his credits in New York; that sales-
men would ask him if he was covered with insur- 

30 ance.
Q. Did you take the matter up with the defend-

ant—the Fidelity and Deposit Company of Mary-
land? A. Yes, sir.

Q. Through whom? A. Mr. Brush, the manager 
of the Newark office.

Q. Did you have any correspondence with him? 
A. Yes, sir.

Q. Have you got that correspondence? A. I have 
as much as I could find of it.
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Mellor Newman, direct.

The Court: Let us have it.
The Witness : This is all the stuff I have 

appertaining to the case that I can find.
Mr. Ward: His Honor suggests I show it 

to you, Mr. Hartpence.
Mr. Hartpence: .1 don’t care to see it un-

less you offer it. 10

Q. Are these letters in response to letters written 
by you? A. Letters and telephone calls.

Mr. W ard: I now call upon the defendant 
to produce the letters written by Mr, New-
man in relation to this policy, or the issu-
ance of it.

Mr. Hartpence : I produce a letter, dated 
May 21, 1924, signed “Mellor J. Newman,” 
and that is the only one that we have; that 20 
is all our files contained.

Mr. W ard: The 1923 letters are those that 
we wish produced by the defendant com-
pany.

Mr. Hartpence: I have produced the only 
one we have.

Further direct:

Q. I show you a letter dated March 14, 1923, on 
the letterhead of the Fidelity and Deposit Com- 30 
pany of Maryland, directed to “M. J. Newman, 12:6 
Market Street, Paterson, N. J.,” and ask you if you 
received that letter? A. Yes, sir.

Mr. Hartpence: May I see it, Mr. Ward.
(Mr. Hartpence examines it.)
Mr. Hartpence: No objection.
(Marked “Exhibit C-3” )
Mr. Ward: I will read “Exhibit C-3.”

(Reads “Exhibit C-3 ” )
40
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Mellor Newman, direct.

Q. Thereafter, did anyone come from the Fidel-
ity and Deposit Company of Maryland to the New-
ark office with reference to this matter?

Mr. Hartpence: Objected to as calling for 
a conclusion. I don’t mind his asking if any-
one came, but this calls for a conclusion 
right away.

Q. Do you know whether or not anyone came 
from the Fidelity and Deposit Company of Mary-
land, from Newark, New Jersey? A. A representa-
tive from the Fidelity and Deposit Company called 
at my office about twice every month.

Q. And you knew this man personally? A. Yes,
sir.

Q. And you knew him to be the representative of
20 the company? A. Yes, sir.

Q. Now, did this representative do anything with 
reference to the Sardo application? A. I don t re-
member the case in detail, but I know there was a 
lot of correspondence and telephone conversations 
up to the time I got the policy.

Q. What did the representative do? A. He 
asked me questions in regard to the assured.

Q. Do you know whether or not any inspection 
was made by this representative? A. I don’t know;

80 they asked me where his business was.
Q. I show you letter dated June 19, 1924, which 

is not of very great importance, but was written in 
reference to Mr. Sardo’s policy; was that received 
by you? A. Yes, sir.

Q. From the company? A. Yes, sir.

Mr. W ard: I offer this in evidence.
Mr. Hartpence: It appears to relate to the 

renewal policy. It has no reference to the 
writing of the original policy in June, 1928.
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Mellor Newman, direct.

Q. I show you a letter dated June 14, 1923, and 
ask you if that was received by you from the com-
pany? A. Yes, sir.

Mr. Ward: I offer that*
(Marked “Exhibit G-4.” )
Mr. Ward: I will read it. ( Reads “Ex-

hibit G-4.” ) 10

Q. Now, this policy to which you have testified, 
“ Exhibit C-l,” did that or not come with that let-
ter? A. It came at the same time with the policy.

Q. I showed you a moment ago this letter of 
June 19, 1924, and you stated that came from the 
company? A. Yes. sir.

Mr. Ward: I now offer that in evidence.
Mr. Hartpence: It applies to the renewal 

and not to this policy which is under process 
of reformation.

The Court: All right.
(Marked “Exhibit C-5.” )
Mr. Ward: I will read “Exhibit C-5.”
(Reads “Exhibit C-5.” )

By the Court:

Q. Now, Mr. Newman, did you examine the pol-
icy when you got it? A. Yes, sir.

30
Further direct:

Q. At the time that you received this policy, “Ex-
hibit C-l” from the defendant in this case, had you 
any authorization to act for them? A. Yes, sir.

Q. And was that authorization in writing or not?
A. Yes, sir.

Mr. Hartpence: Objected to as calling for 
a conclusion as to whether or not he had an 
authorization. 4Q
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Mellor Newman, direct.

By the Court:
Q. How did you come to act for them? A. They 

forwarded me an order to fill out, giving me the 
privilege to write a burglary insurance.

Further direct:
10 q  Have you that authorization, can you pro-

duce it? A. I cannot find it.
Q. Have you looked for it.

The Court: Whatever authorization he
had he should bring it.

Mr. Ward: I ask the defendant to pro-
duce the copy of that authorization.

Mr. Hartpence: We have none in our
files.

o0 The Court: Have you sent to your chief
office for it?

Mr. Hartpence: We have sent for it to the 
home office, and we cannot find any such 
authorization.

Q. Tell us what that authorization was.
Mr. Hartpence: Objected to as immate-

rial, irrelevant and incompetent.
The Court: Objection overruled; you

gQ cannot produce the original; he says he can-
not find the copy.

A. I might add, that I took it up with the office 
directly next door to me, who, I believe, also have 
power to write burglary insurance; and I told them 
how I got authority from the Fidelity and Deposit 
Company to write burglary insurance, and he 
said—

Mr. Hartpence: I object to all this.
The Court: It is a voluntary statement.
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Mellor Newman, direct.

A. We got the agent’s full permission.

Mr. Hartpence: We don’t object to that.
I object to the statement by this witness of 
anything that appertains to the contents of 
what he states is a written paper.

Q. Have you tried to find the authorization? A. 10 
Yes, sir.

Q. And you have been unable to find it? A.
That is it.

Q. And from where did you get this authoriza-
tion? A. From somebody in the company, I be-
lieve it was from Maryland.

Q. And was it or not, from the Fidelity and De-
posit Company of Maryland? A. Yes, sir.

Q. Don’t you know from whom this was in Bal-
timore, Maryland? A. Yes, sir. 20

Q. Was it from there you got the authorization?
A. Yes, sir.

Q. For how long a period of time were you 
connected with this company?

Mr. Hartpence: Objected to.
Mr. Ward: Question withdrawn.

Q. For liow long a time were you connected with 
this company after receiving the authorization that 
you have mentioned? 30

Mr. Hartpence: Objected to.

A. I have never received any word that I was 
not connected with it.

Q. How long ago did you receive that authoriza-
tion? A. 1923.

By the Court:

Q. Have you written other policies for the same
40
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Mellor Newman, cross.

character of insurance for the company? A. No, 
sir, I did not do a big business.

Q. What was the authorization that you had— 
the written authorization, so far as you remember 
the contents of it? A. It allowed me to write burg-
lary insurance—limited me to burglary insurance;

10 that is why I took it up with the office next door, 
William F. McDermott.

Q. Were you paid your full agent’s commissions 
on this insurance? A. Yes, sir.

Q. By whom? A. They sent me a bill, and I de-
ducted my commissions, and then they sent me a 
receipt that I paid the premium.

Further direct:
Q. I ask you whether or not the policy which

20 has been marked “Exhibit C-l,” and which you 
have stated was enclosed in the letter of June 19, 
1923, was issued by you in accordance with the in-
structions of that letter? A. Yes, sir.

Q. And was it countersigned by you in accord-
ance with the instructions contained in the letter 
from the defendant company—the letter marked 
“Exhibit G-4” ? A. Yes, sir.
Cross examination by Mr. Hart pence:

30 Q. I show you this letter, dated May 21, 1924, 
and ask you if that is your signature? A. Yes, sir, 
that was written by me or with my consent; I be-
lieve it is the stenographer’s writing.

Mr. Hartpence: I ask that it be marked
for identification.

(Marked “Exhibit D-3 for identification.” )

Q. Now, I show you the policy “Exhibit C-l,” and 
the letter “Exhibit G-4,” which you state accom-

40
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Mellor Newman, cross.

panied the policy when you received it, and I ask 
you what you did to this policy “C-l,” after you 
received it with the letter “G-4” ? A. I counter-
signed it and entered it in my book, and turned 
it over to the broker.

Q. Was that Mr. Lederer? A. Yes, sir.
Q. Is that all you did with it? A. I entered it 

in my book and looked the policy over and coun-
tersigned it and gave it to Mr. Lederer; I don’t re-
call anything else that I did.

Q. Now, the letter “ C-4” states: “ I am enclosing 
herewith the above-mentioned policy, issued as of 
June 13th, premium amounting to $40.00 will be 
charged to your account. Kindly countersign this 
policy; copy of same is enclosed for your files. 
Thanking you for this business, I am, Very truly 
yours, F. Fitzgerald, Burglary Department.” There 
is nothing in that letter which directs you to issue 
that policy, is there?

Mr. Ward: I object.
Mr. Hartpence: He stated on his direct

examination that he issued the policy.
The Court: That is not my recollection

of the matter.
Mr. Hartpence: I should like to have the 

testimony read at this time. I say he did not 
issue the policy; he merely countersigned it.

Mr. McGinnis: He countersigned and de-
livered it to the broker.

Q. Now you say you looked the policy over and 
then delivered it to Mr. Lederer? A. Yes, sir.

Q. Didn’t you notice at that time the policy cov-
ered money and securities? A. Yes, sir.

Q. And not jewelry; did you call Mr. Lederer’s 
attention to the fact that it covered moneys and 
securities and not jewelry? A. No, sir, I did not.

10

20

30

40
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Q. Did you have anything to do with the renewal 
policy marked “D-l”—issued June 19, 1924? A. 
The company sent the renewal directly to me, I 
think.

Q. Is that you signature to it? A. Yes, sir.
Q. “Mellor J. Newman” ? A. Yes, sir.

10 Q. Do you recall what you did with that after 
you got it? A. I entered it in my book and called 
up Mr. Sardo and told him his renewal was here 
for burglary insurance or hold-up insurance, and 
he came down with the check and I gave him the 
policy.

Q. Did you read the policy? A. Yes, sir.
Q. You saw it was in the same form as the pre-

ceding one? A. Yes, sir.
Q. Did you call that to the attention of Mr.

20 Sardo at that time? A. Not that item, no, sir.
Q. How did you come to write this letter, May 

21, 1924, marked “Exhibit D-3 for identification” ; 
what led you to write it?

Mr. Ward: Objected to.
The Court: Objection overruled.

By the Court:
Q. Have you seen the letter? A. What is the 

date of the policy?
Q. June, 1923. A. At this time I was sergeant 

at arms of the District Court, and I was not both-
ering with any other insurance only renewals that 
were on my book, and I asked the girl in the of-
fice every month to get my renewals in, and we 
would go over the books together and see what 
were due next month, and I would have them re-
newed.
Further cross:

Q. How did you come to write the letter?40
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The Court: The letter is not in evidence.
A. I cannot give you a definite answer.
Q. Did Mr. Sardo come in to see you prior to the 

writing of this letter? A. I don’t recall it; if I 
could see some more correspondence—

Q. When did you first learn that Sardo had sus-
tained a loss? A. He came in and told me his 
place was robbed.

Q. Then what did you do? A. Notified the com-
pany.

Q. Is not this the letter you wrote, notifying 
the company about that—read it— A. (Witness 
reads it.) I beg your pardon—

Q. I thought you had not read it; I wanted to be 
sure that you had.

By the Court: 20

Q. Is that the letter you wrote to the company?
A. Yes, sir.

Further cross:

Q. Wrote this letter as the result of Mr. Sardo’s 
notifying you of the loss? A. Yes, sir.

Q. Did you ever talk to Mr. Brush about the is-
suing of this policy in June, 1923, the first policy, 
“ C-l” ? A. I believe so.

Q. Do you know whether any inspection of the 
premises of Mr. Sardo was made? A. I don’t 
know.

Q. You don’t know? A. No, sir.
Q. And you don’t know who made it if it was 

made? A. No, sir, but I believe I talked to Mr.
Brush about it, but whether there was ever an 
inspection made, I cannot say.

Q. Did Mr. Sardo inform you that any such in-
spection had been made? A. I don’t recall.

40
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Q. Do I understand from your statement on the 
direct testimony, that this is the only policy of this 
kind that you ever did issue? A. That is the only 
one against the jewelry store; I have other burg-
lary policies, or I had other burglary policies.

Q. But this was the only one you had issued for 
10 Mr. Sardo against the jewelry store? A. Yes, sir;

I have various other burglary insurance that I had 
at the time for other clients.

Q. But not of Mr. Sardo? A. No, sir, that was
the only policy.
Redirect examination by Mr. Ward:

Q. The $40.00 premium, that was paid? A. Yes, 
sir.

Mr. Ward: I now call the Court’s atten- 
20 tion to the fact that that portion of the letter

written by the Fidelity and Deposit Com-
pany on March 14, with reference to the 
issuing of this policy, refers to this: “For
protection against hold-ups while the store 
is open, a hold-up policy can be written at 
the rate of $5.00 per thousand” ; and now we 
rest.

Mr. Hartpence: We will offer this letter
of May 21, 1924, “D-3 for identification.” 

80 was produced on a call by counsel for
complainant, and put it in evidence; in the 
second place, it is offered for the purpose 
of showing the relations between Mr. New-
man and Mr. Sardo particularly.

Mr. Ward: The first statement is not so.
Mr. Hartpence: I will refer to the record 

and stand by it.
The Court: The objection is overruled.

40
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DEFENSE.

GEORGE H. BRUSH, being duly sworn, testified 
as follows:

Direct examination by Mr. Hartpence:

Q. What is your position, Mr. Brush? A. At the 
present time?

Q. Yes. A. Manager of the Fidelity and Deposit 
Company of Maryland, in Newark, New Jersey.

Q. What was your business in the month of 
June, 1923? A. I was covering the field at that 
time as a special representative of the Fidelity and 
Deposit Company of Maryland.

Q. Where were you located? A. At Newark, 
New Jersey.

Q. At the branch manager’s office? A. Yes, sir.
Q. What was the nature of your work at that 

time covering the field? A. Handling agencies 
and individuals on bonds, surety bonds only, and 
burglary insurance.

Q. You have since become the branch manager? 
A. Yes, sir.

Q. Who was the branch manager at that time? 
A. We had a man by the name of Strong before 
that, but he had left to go to Baltimore, and in 
the meantime I had been acting.

Q. Did you have anything to do with the insur-
ing of the premises of the complainant in this case, 
Mr. Thomas Sardo, in Paterson? A. Yes, sir.

Q. What did you have to do with it? A. I made 
the inspection and recommended the coverage on 
the premises.

Q. What inspection did you make? A. I came 
up and looked at the premises, the location and 
the condition, the physical hazard of the mer-

40
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chandise and property itself, to find out what we 
would cover.

Q. And did you decide what you would cover? 
A. Yes, sir.

Q. What?
Mr. Ward: Objected to; he has answered 

■̂0 “Yes,” but what was the process of his mind,
what he thought he was covering, I do not 
think has any relevancy.

The Court: I think he can say “Yes” or 
“No.”

Q. Did you decide what you would cover? A. 
Yes, sir.

Mr. Ward: Now, the next question is the 
one I object to, “What” ?

20
Q. What did you decide to cover?

Mr. Ward: That is the mere process of
this man’s mind.

By the Court:

Q. Did you tell Mr. Sardo what you would 
cover? A. At the time I was there Mr. Sardo was 
not in the store.

Q. Did you see him at all? A. No, sir.
30

Further direct:
Q. What was the object and purpose of your 

inspection? A. We make inspections on all bur-
glary risks, and have made them for years, to 
obtain the physical hazard especially in the vari-
ous locations; in some locations you would not 
touch it, and in others you would not take mer-
chandise of one character; you might cover one

40
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class of merchandise or moneys, and yet you would 
not touch another kind.

Q. How did you come to make this inspection?

Mr. Ward: Objected to as incompetent,
irrelevant and immaterial.

The Court: He has been all over that.
10

By the Court:

Q. Did you see any money there? A. No, sir.
Q. Did you see any securities? A. No, sir.

Further direct:

Q. What did you see there ? A. They had a lot 
of jewelry and jewelry articles, and articles of 
merchandise.

By the Court: 20

Q. Whom did you see there in the shop ? A. At 
the time I was in there, there was one man in there 
and I gave them my card when I went in to make 
the inspection.

Further Direct:

Q. As a result of your inspection and as a result 
of what you saw there and the nature of the prop-
erty that was there, did you come to any decision, 
and if so, what, with regard to what your company 30 
would issue a policy to cover? A. (No answer.)
By the Court:

Q. Did you put in writing any report on this con-
cern? A. Yes, sir, we make a report to the office; 
it might not be in writing.

Q. Have you got one in writing? A. I don’t 
know.

40
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Further Direct:
Q. As a result of your inspection and examina-

tion of the premises of Mr. Sardo, what report, if 
any, did you make to the company with regard 
to writing any policy?

JO Mr. Ward: Objected to.
Q. Did you make it orally or in writing? A. I 

could not say at this time.
The Court: He made a report orally or

in writing.
Mr. Hartpence: There is no report.
The Court: Proceed. He says he made

a report.
Q. Did you recommend that a policy be issued 

20 to cover jewelry?
Mr. Ward objected to as leading.

By the Court:
Q. What did you recommend; he says he did it 

orally. Whom did you speak to about it? A. To 
Mr. Parrish, he was handling the burglary end of 
it,—or Mr. Fitzgerald.

Q. Did you communicate to the home office? 
o0 A. No, sir; we do it with the agent here.

Q. Is there any difference between a policy of 
insurance on money and securities, and on bur-
glary? A. You have an open stock policy on jew-
elry.

Q. You don't mean to say, that when you entered 
this jewelry store to make an examination of the 
store, that you concluded you were insuring money 
and securities? A. We do lots of them; it is a 
common thing.

40
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Q.' Don’t you insure jewelry? A. Lots of times 
we do; you would not take a jewelry risk that you 
would take a money and security risk on; a man 
might come in and grab hold of a handful of dia-
mondŝ —

Further Direct t
10

Q. As a result of your inspection and what you 
reported and recommended to the branch office in 
Newark, New Jersey, do you know whether a 
policy was issued on Mr. Sardo’s property? A.
Yes, sir.

Q. And do you know whether this policy marked 
“Exhibit C-l” is the one that was so issued? A.
Yes, sir.

Q. If a policy had been issued at this time to 
cover jewelry specifically in Mr. Sardo’s store, in 20 
what way would that have been designated?

Mr. Ward: Objected to.
By the Court:

Q. I notice that your item here, Item 8, money 
and securities, under this policy, and refers to 
Paragraph 2, which Paragraph 2 is to indemnify 
the assured from all loss for robbery committed 
during the hours specified; have you got a declara-
tion of the property from the assured? A. Not 
that I know of.

Q. Do you mean to say you insure securities 
without a declaration from the assured? A. On 
a hold-up you cover a lot of securities, they are 
not specified.

Q. They are never specified? A. Very seldom, 
unless you have a policy written on one certain 
security, or one certain jewelry item.

Q. You being the investigating man, you go to a
40
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store, you ask the man—do you assume that you 
are not to insure his jewelry? A. Yes, sir.

Q. Did anyone there show you any money or 
securities? A. No, sir.

Q. It is a small shop? A. Yes, sir.
The Court: You can object to that, if you 

want to.
A. I might send a man out to make an inspec-

tion, and he would come back and say he would 
not cover this or that.

Q. When Mr. Mellor Newman asked you to go 
to the shop, what did he tell you he wanted you 
to go there for? A. To cover money and securi-
ties.

Q. Didn’t he tell you this man ran a jewelry 
20 shop? A. He might have done so; we make a lot 

of inspections for jewelry.
The Court: He must have been a very in-

efficient agent.
Q. Are not there a number of policies, issued to 

cover jewelry these days? A. A lot of them are 
covered, but the physical hazards is being restrict-
ed so much that a lot of it remains uncovered.

Q. You don’t turn any reputable person down 
30 that applies for insurance on jewelry? A. We will 

turn down to-day at the rate of three out of five.
Q. Reputable men? A. Yes, sir; on jewelry, furs 

and silks.
Further direct:

Q. Did you talk with Mr. Newman about the is-
suing of the policy, either the first policy or the 
renewal policy? A. No, sir, not outside of the tele-
phone conversation that he wanted the jewelry

40
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store covered on the hold-up—money and securi-
ties.

Q. When was that telephone conversation? A.
That might have been a few days previous to the 
time the policy was written; the second renewal,
I don’t know anything about.

Q. In May, 1924, May 20th, what was your busi- 10 
ness with the company? A. Manager.

Q. May 20, 1924? A. Manager.
Q. You had become the manager? A. Yes, sir.
Q. And when did you first receive word or no-

tice, or learn of the fact that a burglary or rob-
bery or hold-up had taken place in regard to Mr. 
Sardo’s place?

Mr. Ward: Objected to as irrevelant and 
immaterial.

20The Court: Objection overruled.

A. I don’t recollect the date that we had the no-
tice of the robbery.

Q. Is that the first notice you got of it—this let-
ter marked “Exhibit D-3 for identification” ? A.
No doubt that was it, but I don’t remember of any-
thing else outside of the letter.
By the Court:

Q. Are you familiar with the rates, at the time 30 
of the issuance of this policy? A. Yes, sir.

Q. What is the rate for money and securities?
A. Five dollars a thousand. Jewelry on open 
stock, $30.00; they changed it to fifty shortly after 
that.

Q. Fifty dollars per what—$30.00 per what? A.
At that time the rate on jewelry on open stock was 
$30.00; at the time the renewal policy was placed 
the rate was $30.00 a thousand; and a few months
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after that, it was raised to $50.00 a thousand on 
jewelry.

Mr. Hartpence: I ask that that letter “D- 
1,” which was produced by me, be impound-
ed in this court room.

The Court: Put all the exhibits in Mr.
10 Roberts’ hands. (Which was done during

recess, and they were then returned to coun-
sel.)

Recess to 2 P. M.

AFTER RECESS.
GEORGE H. RRUSH, resumes the witness stand. 

Cross examination by Mr. Ward :
Q. Mr. Brush, you knew Mr. Newman, of course? 

A. Yes, sir.
Q. And you knew that your company had print-

ed stationery for him? A. I don’t know that.
Q. Is that your signature (showing witness a 

paper) ? A. I guess it was signed by my stenog-
rapher.

Q. And written by your authority? A. That was, 
yes, sir.

3Q Mr. W ard: I offer this for identification.
Marked “Exhibit C-6 for identification.”

Q. Do you remember authorizing the statement 
in this letter? (Reads “Exhibit C-6 for identifica-
tion.” )

Mr. Hartpence: I move to strike that out; 
it has not been offered; I move to strike it 
out.

The Court: Strike it out.
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Q. That was written at the suggestion of the 
company, wasn’t it, the defendant in this suit?

Mr. Hartpence: Objected to; it will speak 
for itself.

A. Yes, sir.
Q. And it was signed by you? A. Yes, sir. 10
Q. And signed by you as manager ? A. No, sir.
Q. Were you manager at that time? A. No, sir.
Q. But you had authority to write what was writ-

ten there?

Mr. Hartpence: I object to it as calling
for a conclusion by this person to establish 
his own agency.

The Court: Objection overruled.

By the Court: 20

Q. Were you authorized to write that letter? Do 
you recall that you did write to Mr. Newman about 
the printed matter and stationery that was printed 
by the company for him?

Mr. Hartpence: Objected to.
By the Court:

Q. Do you recall writing to Mr. Newman? A. I 
don’t recall any special occasion. gn

Further cross:

Q. Do you recall having forwarded to him cards 
of the Fidelity and Deposit Company of Maryland, 
such as this?

Mr. Hartpence: Objected to.
The Court: Objection overruled.

A. No, sir.
40
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Q. Have you ever seen that card before? A. 
Not to my recollection.

Q. Did you know that cards were printed by 
the Fidelity and Deposit Company of Maryland, 
Fidelity surety bonds, and burglary insurance, Mil-
ler J. Newman, agent?

10 Mr. Hartpence: I object to the question;
I have not had a chance to look at it.

Mr. Ward: I offer this in evidence, sir.
Mr. Hartpence: Then I would like to ex-

amine it.
(Examines it.) Objected to as incompe-

tent, irrelevant and immaterial. Anyone 
could print a card.

The Court: I will receive it, noting the
objection.

(Card marked “Exhibit C-7.” )

Q. Are you not aware of the fact that your com-
pany had printed and forwarded to you such 
cards as that for Mr. Newman, representing him 
as the agent of the company? A. No, sir.

Mr. Hartpence: I move to strike out the
exhibit.

The Court: Let it stand for the present.

30 Q. Isn’t it so that there was stationery for-
warded to Mr. Newman, made up by the Fidelity 
and Deposit Company of Maryland? A. Not that 
I know of.

Mr. Hartpence: Same objection.

Q. Did you forward any? A. No, sir.
Q. Wasn’t it forwarded through your office 

while you were manager? A. No, sir.
Q. And it is the letter which I show you, and

40
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signed by you, in which you refer to the fact that 
there was a typographical error made in the 
printed matter which you would see would be cor-
rected ?

Mr. Hartpence: I object.
Mr. Ward: This letter I now offer in evi-

dence.
The Court: Show it to Mr. Hartpence and 

he may have no objection to it.
Mr. Hartpence: I object to it as incom-

petent, irrelevant and immaterial; there is 
no basis laid to show the party who wrote 
the letter had any authority.

The Court: I shall have to sustain the
objection on the ground that it is incom-
petent; you cannot put it in now.

Mr. Ward: I shall have to ask your Honor 
to let me open the main cause.

The Court: All right; I will give both
sides the same leeway.

Q. You have stated, however, that you did visit 
Mr. Newman with reference to this insurance? A.
I called on him about once every two weeks.

Q. And you discussed the question of this insur-
ance with Mr. Newman? A. With this particular 
case? 30

Q. Yes. A. No doubt he may have called me 
over the telephone.

Q. Didn’t you state this morning on direct ex-
amination, that you had talked of this particular 
insurance with Mr. Newman, and he had told you 
that it was to cover jewelry, money and securi-
ties? A. Money and securities.

Q. Didn’t you state jewelry this morning in an-
swer to his Honor’s question; didn’t you first say
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jewelry, money and securities; didn t you, in an-
swer to his Honor's question, first state that Mr. 
Newman had stated to you that he wanted the 
jewelry, money and securities covered; didn’t you 
state that in reply to his Honor’s question? A. 
No, sir.

Q. And didn’t you later on say, in reply to a 
question put by counsel for defendant, that it was 
jewelry, money and securities that Mr. Newman 
had mentioned to you? A. No, sir.

Q. You knew it was a jewelry store? A. Yes,
sir.

Q. And you went up there to look over the stock 
of jewelry? A. Not necessarily.

Q. You went up there to look over what the 
store contained? A. Not necessarily what it con-
tained.

Q. That was one of the things you went up 
there for? A. It might have been.

Q. Was it? You know whether that was one 
of the things for which you went up? A. I went 
up to look over the store as a whole.

Q. You didn’t start just then to say “jewelry” ? 
A. No, sir.

Q. Didn’t you have any idea what ytou were 
sent up there to insure, or what you were going to 
investigate? A. We might have insured any one 
of four things—

Q. Answer the question. A. Yes, sir.
Q. Hadn’t you any idea what you were sent up 

there to look over? A. Yes, sir.
Q. Were you sent up there to look over the jew-

elry? A. That was one of the things.
Q. And that was one of the things that had been 

mentioned to you then? A. I cannot recall that 
anything was mentioned.
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Q. How do you know you were sent up there 
to investigate the jewelry? A. I was not sent up 
there to look over the jewelry.

Q. You stated that was one of the things you 
went up to look over, that you knew that when 
you went up there. How did you know that, if 
somebody had not told you about the jewelry? A. 10 
We know every risk before we go to look at it.

By the Court:

Q. Do you mean to say Mr. Newman did not tell 
you what character of store you were going to look 
at? A. In the inspection of a store you might make 
a general inspection.

Q. Did not Mr. Newman tell you what character 
of store you were going to go to? A. A jewelry 
store, yes, sir. 20

Further cross:

Q. On your direct examination you said, that 
when you went up there, that you did inspect the 
merchandise? A. Yes, sir.

Q. And the merchandise was the jewelry? A.
Yes, sir.

Q. And you never asked for any stocks, or any 
bonds or securities or moneys, did you? A. No, 
sir. 30

Q. As a field man, when you go out to make an 
inspection, does not your inspection include your 
investigating what you are insuring? A. You 
mean, itemize it?

Q. No, inspect it. A. Not necessarily.
Q. Do you mean to say, Mr. Brush, that when 

you go out as a field man to inspect the risk—in- 
. spect the property—or what you are insuring—the 

risk that your company is taking, that you do not
40
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investigate to find out how much there is and what 
there is? A. If you will let me answer the way I 
want to, I will answer it. I cannot answer that 
question the way you put it.

Q. (Question read.) A. We always find out 
what we can insure or what we want to cover.

10 Q- When you knew this was a jewelry store 
when you went up there, you knew that was one 
of the things that was to be covered—merchan-
dise? A. One of the things that they might want 
covered.

Q. And you did investigate the stock of jewelry? 
A. Yes, sir.

Q. But you did not investigate any securities or 
any money that Mr. Sardo might have? A. No, 
sir.

20 Q. How many rooms did this place have? A. 
You went up two or three stairs, and then the 
front part of the store was a jewelry store, I think.

Q. How many rooms were you in? A. As I re-
call it, only one.

By the Court:
Q. What did you see in that room? A. An or-

dinary cheap jewelry store, and the regular mer-
chandise that goes with jewelry, rings and watches,

30 and things like that?
Q. What in the world were you insuring; what 

were you insuring? A. The safe.
Q. Cou did not tell me anything about a safe. 

A. You don’t see money and securities.
Q. What did you see in this room; what did you 

see? A. I saw jewelry, rings, watches, and things 
like that.

Q. If that is all you saw, what did you insure? 
A. Money and securities.

40
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Further cross :

Q. About which you had no knowledge? A. No, 
sir.

Q. And about which you made no investigation?
A. No, sir.

By the Court: 10

Q. Do you mean to say, in putting an insurance 
policy on a man for money, you do not investi-
gate what his receipts are? A. I would write you 
for $5,000 on your statement that you had money 
and securities, but I do not see those moneys and 
securities.

Q. A man you are investigating of this character, 
wouldn’t you naturally, in the course of your busi-
ness, inquire as to what money he carried? A.
No, sir. ^

Further cross :

Q. You would not ask what securities he had 
that you were insuring? A. No, sir.

Q. Did you see a safe up there? A. I don’t recol-
lect; it is some time ago.

Q. As a matter of fact, your recollection is very 
poor about this matter, isn’t it? A. No, sir.

Q. You said you went up several steps? A. Yes, 
sir. 30

Q. You know, as a matter of fact, that this is 
right even with the ground? A. No, sir.

Q. You don’t recollect that? A. No, sir.
Q. You remember the safe being opened, and 

your being shown the contents of the safe? A. No, 
sir.

Q. Now, I hope I have refreshed your recollec-
tion; do you now remember there was a safe there?
A. No, sir.

40
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Q. You don’t recall it? A. No, sir, there might 
have been and there might not.

By the Court:
Q. What report did you make to your company; 

what report did you make to your company; if 
10 you were insuring moneys and securities and you 

did not find a safe— A. You would cover under a 
safe policy then.

Q. What report would you make to your com-
pany on discovering he had no safe in the place, 
and he wanted to insure money and securities? A.
I would not make a report.

Further cross:
Q. And your company would not issue a policy 

20 under those circumstances, if there was no safe? 
A. You might bank every day and carry your 
securities in your pocket.

By the Court:
Q. Is there a difference between a burglary in-

surance and a hold-up insurance? A. Yes, sir.
Q. Does it appear “Hold-up” on the face of the 

policy?
Mr. Ward: It speaks of robbery, your

80 Honor, of course this would have been a
robbery.

Further cross:
Q. Now, you don’t remember to whom you made 

your report, do you? A. In the office?
Q. Yes. A. It was made out as soon as I got

back.
Q. You don’t recall to whom you made it? A. 

No, sir.
40
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Q. You don’t recall what it was, do you? A. I 
could not recall word for word what it was.

Q. You don’t recall whether you reported a safe 
being there or not? A. I was not looking for a 
safe there.

Q. Answer the question. A. No, sir.
Q. You know that you did not send any report 10 

to your home office ? A. We never do.
Q. In this case you did not? A. No, sir.
Q. And you never spoke to Mr. Sardo about the 

fact that your company would not insure his jew-
elry? A. No, sir.

Q. And you never spoke to Mr. Newman and told 
him that your company would not insure this jew-
elry, did you? A. We told him we would cover all 
money and securities.

Q. You never spoke to Mr. Newman, did you, 20 
and told him you would not insure the jewelry?
A. Yes, sir.

Q. When? A. When we called him back over 
the telephone within probably a day or so after I 
was over here.

Q. Did you do that personally? A. I could not 
say.

Q. So you don’t know then, whether anyone ever 
reported to Mr. Newman that this jewelry would 
not be insured, do you? A. I do know that. 30

Q. You don’t know who called Mr. Newman up, 
do you? A. I know that I was talking with him, 
but I would not say whether I told him what identi-
cal coverage he carried at that time.

Q. That is what I asked you; you cannot say 
that you ever told Mr. Newman that your company 
would not cover this jewelry? A. Yes, sir.

Q. Didn’t you just say you could not tell what
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you said to Mr. Newman? A. I said I personally 
might not have telephoned him on that.

Q. Then you personally don’t know, you your-
self, what was said to Mr. Newman, do you? A. 
Only what I said to him, that is all.

Q. And you stated a moment ago that you could 
10 not say what you yourself told him about what 

could be covered by that insurance; that is true, 
isn’t it? You just said it. A. I did not.

Q. Didn’t you say that you personally could not 
tell what you had told Mr. Newman your insurance 
company would cover in. this case ? A. I told him 
we would cover money and securities.

Q. Didn’t you just say a moment ago, that you 
could not personally say what you had told Mr. 
Newman about the particular things that this in- 

20 surance would cover; didn’t you say that a mo-
ment ago? A. I said we told him they would not 
cover jewelry.

Q. Didn’t you say that a moment ago? A. Just 
what I have repeated.

By the Court:
Q. Don’t you, in the usual course of your duties, 

report to your company at Baltimore? A. No, sir.
Q. Do you exercise the authority to have the 

30 policy issued without reporting? A. Yes, sir.
Q. To the agent? A. We write the policy our-

selves in Newark, New Jersey.
Q. So the policy in this case came right out of 

your Newark Office? A. Yes, sir.
Q. And you sent it to Mr. Newman? A. It was 

sent by our office.
Q. And it did not become effective until is was 

countersigned by Newman? A. It became effective 
immediately after it was sent out of our office.

40
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Q. Is it good without his countersign? A. As 
soon as he got it, the agent would countersign it.

Q. Is it good without his countersign, he having 
issued it as an agent? A. It has to he counter-
signed by the rules of the company.
Further cross:

10
Q. You talked about the rates—insurance—on 

jewelry, and you have referred to $80.00 a thou-
sand, I believe; now, you issued a book, a rate 
book, didn’t you, your company, and that rate book 
was given to its different agents, wasn’t it? A.
Yes, sir.

Q. And Mr. Newman had one of those red books, 
didn’t he? A. I don’t know, he probably did.

Q. Now, then, the policy of insurance to which 
you referred when you quoted the rate of $30.00 a 20 
thousand was an open policy? A. Open stock.

Q. Which made that, if the stock were taken in 
any way, it was insured; that is so, isn’t it? A. No, 
sir.

Q. Then it was not the policy of insurance such 
as this which confined the taking to robbery and 
within certain hours, was it? A. No, sir, it was an 
entirely different form.

Q. So when you were quoting $30.00 and $50.00 
you were not referring to this kind of a policy? A. 80 
I was referring to an open stock policy.

Q. You were not referring to this kind of a pol-
icy, were you? A. No, sir.

Q. Now, as a matter of fact, when your rates 
were raised they were raised all along the line on 
all kinds of policies ? A. No, sir, they were lowered 
on some classifications.

Q. Well, when they were raised on jewelry, the 
rates, they were also raised on money and securi-
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tics, were they not? A. I would not know offhand,
I know they were raised on certain classifications, 
and on certain classifications they were lowered.

Q. When you were asked about this robbery hav-
ing been reported to you, when it was reported to 
you, you sent a man up to get a list of the jewelry,

10 didn’t you? A. No, sir.
Q. Didn’t you have a man come up from your 

company who went over Sardo’s books and got a 
list of the jewelry that had been taken? A. No, 
sir, I did not do that.

Q. Did anyone else, in behalf of the company? 
A. I don’t know.

Q. And don’t you know that there was never 
a question raised about this policy covering this 
jewelry until suit was filed against your company?

20 A. No, sir.
Q. Did you personally ever raise any question 

about this policy not covering the jewelry that 
had been sold? A. After the robbery, no, sir.

Q. So, then, when you were informed of this 
robbery, you, as manager of the Newark office, who 
had issued this policy, never raised any question 
with Mr. Sardo that this policy did not cover the 
theft? A. No, sir.

Mr Hartpence: I move to strike out the
30 answer.

The Court: I will let it stand.
Q. And you knew at the time, you were notified 

by this letter, that Mr. Sardo was claiming the in-
surance for the jewelry that was lost, didn’t you?

Mr. Hartpence: Objected to as incompe-
tent, irrelevant and immaterial.

The Court: The objection will be over-
ruled.

40
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A. I did not know what he was claiming.
Q. Did not the letter show you? A. He said he 

had had a loss; I did not know what he was claim-
ing.

Q. You remember that letter, “Exhibit D-3” ? A.
Yes, sir.

Q. Now, didn’t you, when you received that let- 10 
ter, make an investigation from your Newark of-
fice? A. No, sir.

Q. You knew Mr. Nordenchild? A. No, sir.
Q. Do you know Mr. E. Hoyt? A. No, sir.
Q. You don’t know either one of those gentle-

men? A. No, sir.
Q. What did you do with reference to this rob-

bery when you got this letter? A. Sent it to the 
Claim Department.

Q. Where? A. New York. 20
Q. Did you ever follow it up after that at all?

A. No, sir.

Redirect examination by Mr. Halfpence:

Q. When a claim loss is reported to your office, 
in like manner to this loss of Mr. Sardo, as shown 
in “Exhibit D-3,” what then is the usual course 
pursued with regard to the investigation of it; who 
does that? A. The Claim Department.

Q. Do you have anything further to do with it 30 
in your office? A. No, sir.

Q. Whatever is done with the investigation of it 
after that, is done through an entirely different de-
partment? A. Entirely, yes, sir.

Q. And that Claim Department was located at 
the time of this loss, where? A. In New York.
By the Court:

Q. When the local agent notifies you, Mr. Brush,
40
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that he has a risk, and wants it covered, do you 
go out yourself every time? A. No, sir, I might 
send somebody else out.

Further redirect:
Q. Are you familiar at all with what the Claim 

jq - Department does as to listing the articles that are 
claimed to have been taken? A. Do you mean 
the procedure they follow out?

Q. Yes. A. As I understand it, they have an
audit made of it.

By the Court:

Q. Don’t you have blanks they fill in? A. They 
fill out proof of loss.

Q. Do you know whether a proof of loss has 
o0 been filed in this case? A. I don’t know.

Mr. Ward: Yes, sir.
Mr. McGinnis: Everything in the safe was 

taken.

REBUTTAL.
MELLOR NEWMAN, being recalled in rebuttal, 

testified as follows:
Direct examination by Mr. Ward:

Q. Did you receive this letter of June 23rd, 1922, 
from the Fidelity and Deposit Company? A. 
From Mr. Brush.

Q. And did you receive any stationery ? A. Yes, 
sir.

Mr. W ard: I offer this in evidence.

Q. Did you receive any cards or stationery used
in the business of the company? A. Yes, sir,
cards, envelopes and stationery of all kinds.
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Mr. Hartpence: Objected to as incompe-
tent, irrelevant and immaterial.

The Court: Objection overruled.
Marked “Exhibit C-7y2.”

Q. I show you a card marked “Exhibit C-7,” and 
ask you if that was a card received from the com-
pany? A. That is the card that the company paid 
for and gave to me; they paid for the printing; 
there was no charge to me.

Mr. Hartpence: I renew my motion to
strike it out, as incompetent, irrelevant and 
immaterial.

The Court: Objection overruled.

Q. The card reads: “Telephone, Lambert 5813, 
Fidelity and Deposit Company of Maryland; Fi-
delity and Surety Bonds, Burglary Insurance, Mel-
lor J. Newman, Agent, 126 Market Street, Paterson, 
New Jersey.” Did you have that printed? A. The 
company sent that to me.

Q. I also show you a letterhead, or a paper, a 
letterhead of the Fidelity and Deposit Company 
of Maryland; did you receive that from them or 
not? A. Yes, sir.

Q. Who paid for it? A. The company sept it 
to me.

Mr. Ward: I offer this in evidence.
Mr. Hartpence: Let me see it, Mr. Ward. 

(Examines it.) Objected to as immaterial 
and irrelevant.

The Court: Objection overruled.
(Marked “Exhibit C-8 ” )

Q. I indicate to you on this letterhead of the Fi-
delity and Deposit Company of Maryland, Balti-
more, “Meller J. Newman, 126 Market Street,

10

20

80
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United States Trust Company Building, Paterson, 
New Jersey” ; was this on there when you received 
this stationery from the company? A. That is the 
way the company sent it to me.

Q. I show you a book, and ask you if this is a 
book, an entry book of the insurance policy is- 

10 sued by you? A. Yes, sir.
Q. And I indicate the entrys, $611,251, what is 

that? A. That is the number of the policy, the 
burglary policy.

Q. Is that the policy, “Exhibit C-l” ?
Mr. Hartpence: Objected to as incompe-

tent, irrelevant and immaterial.
The Court: Objection overruled.

A. That is the number of the policy sent to 
20 Thomas Sardo, or to his broker.

Mr. Ward: I offer this in evidence.
Mr. Hartpence: Objected to as incompe-

tent, irrelevant and immaterial.
The Court: Objection overruled.
(Marked “Exhibit C-9,” two pages.)

Q. I indicate the entry referred to, which I will 
now ask leave to read to the Court, “611,251 F & D 
Co.,”  what does that mean? A. Fidelity and De- 

30 posit Company.
Q. “Thomas Sardo, 318 Market Street, $8,000 

amount of policy; amount of premium, $40.00; 
term, one year, commencing June 13, 1923, expira-
tion June 13, 1924; copy of policy form: burglary 
and hold-up insurance of jewelry store.”

Mr. Hartpence: Objected to.
The Court: Objection overruled.

By the Court:
Q. Who made that entry in the book? A. I did.4Q
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Further direct:

Q. And Mr. Newman, did you at any time after 
you received this policy from the company, make 
that entry? A. Yes, sir.

The Court: He said he did; he entered it 
in the 'book himself, he said. 10

A. It is my own writing.
Q. You testified you received the check for 

$40.00? A. Yes, sir.

Cross examination by Mr. Hartpence:

Q. All the policies that you wrote for various 
companies were written in that book? A. ,Yes, sir.

Q. You represented how many companies? A.
I represented one fire insurance company,—the 
National Ben Franklin Fire Insurance Company, I ^  
brokered business for them.

Q. And this was a register which you prepared 
for your own office, in which you kept the record 
of these policies? A. Yes, sir.

Q. You were not an officer of any of these com-
panies that you did business for? A. No, sir.

Q. Nor a director? A. No, sir.
Q. Nor a stockholder? A. No, sir.
Q. You simply went out among people in Pater-

son and the vicinity and solicited business for your 
company, or if they came into your office seeking 
a policy, you wrote them? A. Yes, sir.

Q. When the policies were transmitted to you by 
the various companies you did this work for, you 
saw the policies were delivered to the applicant 
and countersigned where you were called upon to 
countersign? A. I was only called upon to coun-
tersign where I was the representative of the com-
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pany; whenever I brokered business, I just 
stamped them.

Q. You delivered it to the party that applied for 
it, and charged them the commission? A. Yes, sir.

Q. You kept a record of all that, and in the 
course of time you rendered accounts to these vari-

10 ous companies that you secured the policies from? 
A. Yes, sir.

Q. That was the extent to which your business 
went? A. Yes, sir, unless when Mr. Brush called 
on me every two weeks, he would ask me the dif-
ferent prospects around of bonds and different 
things, and I would take it up with him. If there 
was a new school going up, he would use every 
effort to help me to try and get it for our company.

Q. You received a commission if you secured it?
20 A. Yes, sir.

Q. That is the extent to which your authorization 
went, isn’t it?

Mr. Ward: Objected to.
The Court: He said he had a written au-

thorization from the company which he says 
he is unable to put his hands upon.

A. It comes in a long order, and I signed one and 
sent it back to the company.

30 Q. Was it a paper similar to this one? A. No, 
sir, it was a long white sheet: tsTo Whom It May 
Concern.”
Redirect examination by Mr. Ward:

Q. One thing I neglected to ask you in rebuttal. 
Did Mr. Brush ever come to you and tell you he 
would not insure this jewelry? A. He never told 
me anything like that; he never told me anything 
about not insuring jewelry; that is the only thing
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I asked him to insure against hold-ups, and I never 
knew up to two weeks ago, but what he was cov-
ered for burglary insurance against jewelry.

THOMAS SARDO, recalled in rebuttal, testified 
as follows:

10Direct examination by Mr. Ward:

Q. After this robbery at your place, and after 
you had reported it to the company, did anyone 
from the company ever come to see you? A. Yes, 
sir.

What did they do? A. First, a man came in 
to take a statement; then somebody else came in 
to take also statements, an Italian man, the second 
one was—

Q. Did you give any list to these representatives 20 
of the company of what you had lost? A. Yes, sir.
Then two other men came in and took stock of all 
the jewelry that was left in the store.

Mr. Hartpence: I object to this as incom-
petent.

Mr. Ward: We don’t know who they
were.

Q. From the time that you reported the loss of 
this jewelry by reason of this hold-up or this rob- 30 
bery, did anyone from the company ever state to 
you that your policy of insurance did not cover 
that loss?

Mr. Hartpence: Objected to as immaterial 
and irrelevant.

The Court: Objection overruled.

A. Nobody ever said that.
Q. Was there ever any statement made by any
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representative of this company to you that this 
policy of insurance did not cover this loss until 
the answer was put in in the suit you filed against 
the company?

Mr. Hartpence: Same objection.

10 A. No, sir.
Cross examination by Mr. Hartpence:

Q. Is that one of your billheads? A. Yes, sir.
Q. Is that your signature down there? A. Yes, 

sir.
Q. You signed that? A. Yes, sir.
Q. Where did you sign it? A. In my store.
Q. When? May 24th, 1924, the date it bears? 

A. Get my copy there; I have an exact copy of it 
20 in my papers.

Mr. Hartpence : Will counsel please pro-
duce it?

Q. Was it, Mr. Sardo, just a short time after the 
robbery took place? A. Not very long, just a few 
days, that much.

Mr. Hartpence: We will offer it in evi-
dence and ask that it be marked.

(Marked “Exhibit D-5.” )
80 Mr. Ward: As I recall the chronological

order of exents— (interrupted).

By the Court:
Q. What did you write that out for? A. Some-

body from the company asked me to.
Q. Who brought that to you? A. One of the 

men that went over the jewelry stock.
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Redirect examination by Mr. Ward:

Q. Mr. Sardo, this statement was made on May 
24, 1924? A. I don’t remember.

Q. The robbery occurred on May 20th? A. Yes, 
sir.

Q. Now, then, you had already notified the com-
pany on May 24th, or before that time, of the 
report, hadn’t you? A. 1 notified Mr. Newman.

Q. And these men came up and you gave the 
statement on May 24th? A. Yes, sir.

Q. Now, then, even after that, when you made 
this claim against the company, you received the 
second policy of insurance, didn’t you? A. Yes, 
sir.

Q. Was there anything ever said when you re-
ceived this second policy of insurance, about the 
first policy not covering the loss ?

Mr. Hartpence: Objected to as incompe-
tent, irrelevant and immaterial.

The Court: Objection overruled.

A. Nothing at all; it was supposed to cover all 
jewelry.

Mr. Hartpence: I move to strike that an-
swer out; it is mere supposition on his part 
as to what it was.

The Court: I will let it stand.
Mr. Ward: We rest.

SURREBUTTAL.

ARTHUR E. BENSON, sworn in surrebuttal, tes-
tified as follows:

Direct examination by Mr. Hartpence:

Q. Are you in any way connected with the

10

20

30
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Fidelity and Deposit Company of Maryland? A. 
Yes, sir, I am an attorney representing the claim 
department.

Q. How long have you been connected with that 
company? A. With the claim department ap-
proximately six months.

10 Q. How long have you been connected with the 
company itself? A. I could not state.

Q. As far back as June, 1923? A. No, sir.
Q. As far back as May, 1924? A. Yes, sir.
Q. Where were you then? A. In the home 

office.
Q. That is located where? A. At Baltimore, 

Maryland.
Q. You are located at what office now? A. At 

the Newark branch office; I am in charge of all
20 claims now in the State of New Jersey.

Q. And are you familiar with the records at 
the home office with regard to the branch offices? 
A. I am.

Q. And with regard to persons in the insurance 
business with whom the company does its busi-
ness? A. I am familiar with the authority of the 
agents, yes, sir.

Q. And with the records that are kept of those 
authorities of the agents? A. I am, yes, sir.

30 Q. And are you familiar also with the method 
of adjustments of losses which are claimed by the 
assured? A. Yes, sir.

Q. And from your experience with these things, 
and your knowledge and observation of them, 
will you state whether or not you have recently 
made any effort to locate any written communi-
cation from Mr. Mellor Newman with respect to 
his representing the Fidelity and Deposit Com-
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pany of Maryland? A. I made a special trip to 
Baltimore last Saturday, sir.

Q. What did you find? A. I found in the home 
office—

Mr. Ward: This is not the best evidence. 
The records themselves are the best evi-
dence.

By the Court:

Q. Did you find any records at all ? A. I found 
records, yes, sir.

Q. Indicating relationship with Newman? A. 
No, sir.

Mr. Hartpence: If it is not there, he can-
not find it.

The Witness: I found in the home office 
merely the records showing—

Mr. Ward: I object—what the records
show—

Q. What did you find? A. Records merely 
showing that business had been given to the com-
pany by Mr. Newman, Mr. Mellor J. Newman, 
showing the amount of commissions he received, 
and the amount of the business.

Mr. Ward: I now ask that that be stricken 
out, on the ground that the witness has tes-
tified that there is a record which is not 
produced here in court, and his evidence is 
not the best evidence.

The Court: I shall have to sustain the
objection.

Q. Did you find any record at all appertaining 
to the appointment or designation of Mr. Newman 
as an agent to represent that company? A. No

10

20

3Q
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records whatsoever, although I made a diligent 
search.

Further direct:

Q. Are you familiar with the forms which were 
in use in 1921, and from that time on, with regard 
to the appointment of the agents? A. I am, sir,

Q. I show you a paper, and ask you if you will 
state what that paper is in relation to the appoint-
ment of agents? A. This is the revised agreement, 
as of March, 1921, which is still in effect—the only 
form of agreement between an agent and a brapch 
or home office.

Mr. Hartpence: I ask that it be marked
for identification.

Marked “D-6 for identification.”
2 0  . ' . .Q. Would your experience with the company

also in any way familiarize you with the method 
employed for the adjustment of a claim for loss? 
A. Yes, sir.

Q. What is the usual course?

Mr. Ward: Objected to.
The Court: Objection overruled.

A. The usual course is, if the claim, regardless 
go of its nature, exceeds $500.00, as estimated by the 

assured when he makes notice of the claim, and 
if at any time the company feels that they cannot 
get up there themselves to make an inspection, we 
always turn the matter over to a local auditor, 
because it is necessary to know just what was in 
the store at the time after the robbery occurs to 
establish the question of co-insurance, if there is 
co-insurance.

Q. Do you know Mr. Nordepchild? A. No, sir.
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Q. What is ordinarily and usually done with the 
list or inventory that is made of the merchandise 
or articles that are upon the assured premises in 
the way that you have referred to? A. They are 
generally checked up with police records first, to 
establish whether the assured is making a false 
claim, regardless of whether there was a coverage 10 
on it or not, as a matter of checking up on the 
assured, when he makes his claim; to be sure that 
we have no suspicions concerning him we always 
check that up with the police records; that is done 
regardless of the nature of the claim and regard-
less of the nature or extent of the policy; nine 
chances out of ten, when the first notice is given, 
we don’t even know what the exact coverage of the 
policy is, because that is in one office and we are 
in another. £0

Cross examination hy Mr. W ard:

Q. You were connected with this company in 
1923? A. 1924.

Q. So at the time Mr. Newman states that he 
had his authority from this company, you were 
connected with them, were you? A. No, sir.

Q. You made a special trip to Baltimore to try 
and find this authorization? A. Not exactly to try 
to find it, but to try to find what would show his 30 
relationship with the company.

Q. You made a special trip to Mr. Newman, 
also? A. Yes, sir.

Q. You wanted him to tell a different story to 
what he had told on the witness stand? A. No, sir.

Q. Didn’t you tell him he ought to stick by the 
company? A. No, sir.

Q. Didn’t you tell him if he stated on the wit-
ness stand what he had told you, that the com-
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pany might as well throw up its hands? A. I did 
not say that.

Q. But you did see him? A. Yes, sir.
Q. When? A. Last Thursday, I believe it was.

Redirect examination by Mr. Hartpence:

10 Q. In the month of May, 1924, at the home office 
in Baltimore, Maryland, did you have anything to 
do with the department of claims? A. Yes, sir.

Q. And what did you have to do with them? A. 
At that time I was in training more than anything 
else—there—

Q. If notices of losses were sent in to the home 
office for the assured, would they in any way come 
to your attention or jurisdiction? A. If they were 
very unusual, they would.

20, Q. Was there any claim received at the home 
office from Thomas Sardo in regard to this al-

leged loss of May 20, 1924? A. None that I can 
remember.

Q. When did you have your conversation with 
Mr. Newman about this case? A. I think it was 
last Thursday; I am not sure.

Q. What did he say to you about the occurrence? 
A. Mr. Newman’s statements, as near as I can get 
it, were that he was under the impression that this

30 policy was covering jewelry, and not only moneys 
and securities, but jewelry, and that he thought 
somebody from the company would have been to 
see him sometime before about it, but that no-
body had been to see him; that he had talked to 
no one in the company concerning this case.

Q. That is all the conversation that took place 
between you and him? A. Absolutely all.

Recross examination by Mr. Ward’.

Q. You did not inquire of him about what he40
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had asked for when this policy was granted by the 
company? A. I just told you exactly.

Q. You said he was under the impression it cov-
ered jewelry? A. Yes, sir.

Q. Did you ask him what he had asked the com-
pany to grant? A. I did ask him what he under-
stood the policy would cover. 10;

Q. Don’t you know that the answer that was 
filed in Sardo’s case in the New Jersey Supreme 
Court to recover this money from your company, 
admits—have you read the answer in this case? A.
Yes, sir.

Q. Do you know the answer admits that the com-
pany received the proof of loss ? A. I know exactly 
what the answer says; the answer does not specify 
what kind of a proof of loss it admits receiving; 
it admits proof of claim. 20

SUR-REBBiUTAL.
MELLOR NEWMAN, recalled.

Direct examination by Mr. Ward:

Q. You remember this gentleman, Mr. Benson, 
coming to see you? A. Yes, sir.

Q. Did he or not at that time tell you, that if you 
told on the witness stand the story that you had 
told him, that the company might as well throw 30 
up its hands—that it would lose the case? A. He 
did not use that expression; he came to my office 
after court; I asked him to come in the little room; 
he said, “ I wanted to speak to you about the Sardo 
case” ; and I said, “Yes, it is the first time I have 
seen anyone about it—two years have gone, and I 
thought somebody might have got in touch with 
me about it before this” ; he said, “What are the 
particulars in the case?” and I told him that Sardo

40
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was covered against a hold-up for burglary insur-
ance on his jewelry.

Mr. Hartpence: Objected to.
The Court: The objection is overruled.

A. He said, “Well, has anyone spoken to you?”
10 or words to that effect; I do not remember the 

exact conversation, and as I understand, I told him 
that either Mr. Sardo or somebody had asked me 
about the case; and I told him, “Of course, I have 
covered him on burglary insurance on his jewelry.”

Mr. Hartpence: I move to have it stricken 
out.

The Court: You object to it as incompe-
tent, irrelevant and immaterial; I shall al-
low it to stand.

20
A. I said, “That is my story” ; and I said, “That is 

the truth of it, I covered him on jewelry insurance 
against burglary” ; he turned to me and said, “Well, 
according to that kind of testimony we will settle 
out of court, I guess.” That is all he said; and he 
said that somebody else would probably be up to 
see me.

Mr. Hartpence: I move to strike it out on 
the same grounds.

30 The Court: I will let it stand.

ARTHUR E. BENSON, being recalled, testified as 
follows:
Direct examination by Mr. Hartpence:

Q. At the time of the conversation referred to 
by you in your previous testimony, and just re-
ferred to by Mr. Newman, did you make a state-

40
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ment to him that if what he said was so, you might 
just as well settle out of court? A. No, sir.

Q. What did you say to him with respect to what 
has just now been referred to? A. Nothing con-
cerning that at all.
By the Court:

Q. What did you call on him for, anyhow? A. 
To ascertain what he thought the assured was cov-
ered for—making an investigation. I had no au-
thority to settle out of court.

Both Sides Rest.

The Court: The Court will have to consider the 
matter, no doubt about that.

Mr. Hartpence: I desire to have the testimony
written up before arguing the case, and I just re- ** 
ceived a telephone message that there are some 
cases coming on to-morrow morning in the United 
States Court that will take us a week to try, in 
Newark; they are jury cases, and what I would 
like to do would be to come back in two weeks, 
after I have had a chance to prepare a brief in 
the light of the evidence, and argue it orally, and 
submit a brief to cover the situation. It is a case 
of considerable importance to both parties, and 
at the same time I think it will turn on some very ou 
simple principles, and I would like to have a 
chance to collect the authorities.

The Court: Is it your idea that a policy issued 
in this way cannot be reformed?

Mr. Hartpence: Certainly.
The Court: You mean to say that, even though 

Newman made a mistake?
Mr. Hartpence: He did not make a mistake; he 

says he did not; the lines of the agency obligation
40
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are very tightly drawn by the courts—‘the question 
of the mutuality of the mistake. There is no al-
legation of fraud, and mutual mistake must be 
shown. The question of agency is a very vital 
question in this case. I will come back any time 
your Honor desires within two weeks.

10 The Court: I will fix a date.
Mr. W ard: Mr. Sardo is in no position to have 

this testimony written up.
The Court: If ought to be done.
Mr. Hartpence: We will lend our copy to the

other side.
The Court: All right; make a copy for me. I 

will fix a date as soon as Mr. Roberts notifies you 
that he has the testimony written out.

20 Exhibit C -l.

Me s se ng e r  and  Of f ic e  Ro bbe r y Polic y 

FIDELITY AND DEPOSIT COMPANY 
o f  Mar yl and  

RALTIMORE
(Herein called the Company)

Do es He r e by Ag r ee  w it h  t h e  A ssur e d

SO Named and described as such in Item 1 of the 
Declarations forming part hereof, as respects 
Money and Securities, and such Merchandise as is 
described in the Declarations and stated therein to 
be insured hereunder.

(In d e mn it y  Agre ements )

Loss Outside Premises
I. To Indemnify the Assured FOR ALL LOSS

40 BY ROBBERY committed during the hours speci-
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fied in Section (a) of Item 4 of the Declarations, of 
such property, from a custodian outside the As-
sured’s premises.

Loss Inside Premises

II. To Indemnify the Assured FOR ALL LOSS
BY ROBBERY committed during the hours speci- 10 
fied in Section (e) of Item 4 of the Declarations, of 
such property, from within the Assured’s premises.

Limits of Indemnity

III. The Company’s Liability is limited to the 
several specific amounts stated in Sections (b), (c),
(d), (f) and (g) of Item 4 of the Declarations and 
subject to such limits as respects each Section, the 
total liability of the Company hereunder is limited
to the amount stated in Item 6 of the Declarations. 20

Policy Period

IV. This Agreement shall apply only to a rob-
bery committed as aforesaid, within the Policy 
Period defined in Item 3 of the Declarations or 
within any extension thereof under Renewal Cer-
tificate issued by the Company.

THIS AGREEMENT IS SUBJECT TO THE FOL-
LOWING CONDITIONS: 30

Definitions

A. “Robbery” as used in this Policy shall mean 
a felonious and forcible taking of property by vio-
lence inflicted upon a custodian; or by putting him 
in fear of violence; or by an overt felonious act 
committed in the presence of a custodian and of 
which he was actually cognizant; or a felonious 
and forcible taking of property from the per-

40
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son or direct care and custody of a custodian, 
who, while having custody of property covered 
hereby, has been killed or rendered uncon-
scious by injuries inflicted maliciously or sus-
tained accidentally. “Money” as used in this 
Policy shall mean currency, coin, bank notes, 

10 bullion, uncanceled postage and revenue stamps 
in current use, United States W ar Savings 
Certificate stamps and Canada War Savings 
stamps not attached to registered certificates, and 
“Thrift” stamps. “Securities” as used in this Pol-
icy shall mean only such bonds, debentures, checks, 
coupons, demand and time drafts, promissory 
notes, bills of exchange, warehouse receipts, bills 
of lading, express and postal money orders, cer-
tificates of stock and deposit, and other instru- 

20 ments, as are negotiable and as respects which 
when negotiated, the Assured has no recourse 
against the innocent holder. “Custodian as used 
in this Policy shall mean: (1) the assured, if an in-
dividual; (2) a member of the firm, if the Assured 
is a copartnership; (3) any executive officer of the 
Assured, if the Assured is a corporation; (4) any 
person not less than seventeen (17) nor more than 
sixty-five (65) years of age, who is in the regular 
employ of the Assured and duly authorized by him 

30 t0 act as his paymaster, messenger, collector, or 
cashier, and while so acting to have the care and 
custody of property covered hereby. “ Guard” as 
used in this Policy shall mean any male person not 
less than seventeen (17) nor more than sixty-five 
(65) years of age who accompanies the custodian 
by the direction of the Assured, but who is not a 
driver of a public conveyance. “Premises as used 
in this Policy shall mean the interior of that por-
tion of the building designated in Item 2 of the

40
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Declarations which is occupied solely by the As-
sured in conducting his business.

Exclusions

B. The Company shall not be liable for loss:
(1) unless the robbery is established by reasonable 
evidence; (2) of any property unless it belongs to Id 
the Assured or is held by him in trust or as col-
lateral for indebtedness to the Assured, or is held 
by the Assured in such capacity as would render 
him legally liable to the owner thereof for such 
loss of the property as is covered hereby; (3) of 
securities unless immediately after their loss, the 
Assured shall take all reasonable means to prevent 
their payment, negotiation or retirement; (4) if 
any one of the following persons is criminally im-
plicated as principal or accessory in committing or 20 
attempting to commit the robbery; (a) the As-
sured; (b) any associate in interest; (c) a cus-
todian or any other employee of the Assured direct-
ly in charge of property insured hereunder; (d) 
any guard accompanying a custodian; (5) unless 
the Assured has taken all reasonable precautions 
to safeguard the property against loss by robbery;
(6) in excess of the actual cash value of the prop-
erty at the date of the robbery; (7) unless books 
and accounts are kept by the Assured and the Com- 
pany can accurately determine the amount of loss 
therefrom; (8) caused or contributed to directly 
by invasion, insurrection, war, riot, strike by the 
Assured’s employees, fire in the premises, water or 
the action of the elements; (9) of any property con-
tained in show windows of the premises due to 
breakage of show windows from the outside.

40
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Change in Risk
G. If the Assured is unable, because of an un-

foreseen contingency beyond his control, to main-
tain any service or perform any act specified in the 
Declarations, thereby increasing the risk assumed 
hereunder, this insurance shall not be forfeited but 
the Company’s liability in such an event shall be 
limited to the amount of insurance which the pre-
mium charged for this Policy would have pur-
chased under the Company’s manual of rates in 
force when this Policy was issued, for the actual 
risk under which the loss was sustained.

Notice of Loss
D. The Assured upon knowledge of any loss 

shall give immediate notice thereof by telegraph 
to the Company at its Home Office in Baltimore, 
Maryland, or to a duly authorized agent of the 
Company and shall also give immediate notice 
thereof to the public police or other peace authori-
ties having jurisdiction.

Proof of Loss
E. Affirmative proof of loss under oath on forms 

provided by the Company must be furnished to the 
Company at its Home Office, in Baltimore, Mary-
land, with sixty days from the date of the discovery 
of such loss. Such proof of loss shall contain a 
complete inventory of all the property taken, stat-
ing the original cost, the actual cash value thereof 
at the time of the loss and the amount of loss there-
on ; a statement defining the interest of the Assured 
in the property for which indemnity is claimed; a 
statement containing reasonable evidence of the 
commission of a robbery as aforesaid, to which
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the loss was due and of the time of its occurrence, 
and a statement in detail of other concurrent or 
similar insurance, if any. The Assured upon re-
quest of the Company shall render every assistance 
in his power to facilitate the investigation and ad-
justment of any claim, exhibiting for that purpose 
any and all books, papers and vouchers bearing in 10 
any way upon the claim made and submitting him-
self and his associates in interest and also, so far 
as he is able, his employees to examination and in-
terrogation by any representative of the Company 
under oath if required.

Suspension Cancelation

F. Any representative of the Company may sus-
pend this Policy by written notice to the Assured.
This Policy may be canceled at any time by either 20 
of the parties upon written notice to the other party 
stating when thereafter cancelation shall be effec-
tive and the date of cancelation shall then he the 
end of the Policy Period. If such cancelation is at 
the Company’s request the earned premium shall 
be computed pro rata; if at the Assured’s request 
the earned premium shall be computed at short 
rates in accordance with the table printed hereon.
Notice of cancelation or suspension mailed to the 
Assured at his business address or at the premises, 30 
or delivered to him at either place, shall be suffi-
cient notice and the check of the Company similar-
ly mailed or delivered a sufficient tender of any un-
earned premium. Reinstatement after suspension 
shall be granted by the Company in writing only, 
and the Assured shall be allowed unearned premi-
um pro rata for the period of such suspension.

40
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Payment of Loss 
Reinstatement After Loss

G. Any payment to the Assured for loss here-
under shall constitute a payment in reduction of 
the amount of insurance applicable hereunder to 
such loss, hut in any such case the insurance shall 
he immediately reinstated, as respects any subse-
quent loss, to apply in accordance with the Policy 
limits as before any loss occurred and the Assured 
shall pay the Company the additional premium on 
the amount of insurance so reinstated computed 
pro rata from the date of the occurrence of the loss 
to the date on which the Policy expires. Any prop-
erty for which the Assured has been indemnified 
shall become the property of the Company. If re-
covered or returned, the Company may if it so 
elect, surrender such recovered or returned prop-
erty to the Assured who shall thereupon repay to 
the Company the amount of indemnity received by 
him as payment for the loss of such property. The 
party to this contract recovering such property or 
receiving the return thereof shall immediately 
notify the other party in writing of such recovery 
or return.

Other Insurance
H. If the Assured carries other insurance cov-

ering such loss as is covered by this Policy, he shall 
not recover from the Company Under this Policy 
a larger proportion of any such loss than the 
amount applicable thereto, as hereby insured, 
bears to the total amount of all valid and collec-
tible insurance.

Limitations

I. No suit shall be brought under this Policy
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until three months after proof of loss as required 
herein, has been furnished, nor at all unless com-
menced within two years from the date upon which 
the loss occurred. If any limitation of time for 
notice of loss or for any legal proceeding herein 
contained is at variance with any specific statutory 
provision in relation thereto, in force in the state 10 
in which the premises of the Assured as herein 
described are located, such specific statutory pro-
vision shall supersede any condition in this con-
tract inconsistent therewith.
Prosecution

J. In the event of loss for which claim is made 
the Assured shall, at the request and expense of 
the Company, take legal action to secure the arrest
and prosecution of the offenders. 20

Subrogation

K. The Company shall be subrogated in case 
6f payment of any claim under this Policy, to the 
extent of such payment, to all of the Assured’s 
rights of recovery therefor against persons, corpo-
rations or estates.

Assignment

L. No assignment of interest under this Policy 3Q 
shall bind the Company unless its written consent 
shall be endorsed hereon by one of its officers.
Changes

M. No condition or provision of this Policy shall 
be waived or altered except by written endorse-
ment attached hereto, signed by the President, a 
Vice-President, or Secretary of the Company; nor 
shall notice to any agent, nor shall knowledge pos-

40
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sessed by any agent or by any other person, be held 
to effect a waiver or change in any part of this 
contract; but nothing in this paragraph shall ap-
ply to changes in the written portion of Items 1, 2, 
7, 8, 9, 11, 12, 13, 16, 17 and 18 of the Declarations 
forming part hereof when such charges are in- 

10 itialed by the Agent who countersigned this Policy. 
The personal pronoun herein used to refer to the 
Assured or a custodian shall apply regardless of 
number or gender.

Declarations

N. The statements in Items numbered 1 to 18 
inclusive in the Declarations hereinafter contained 
are declared by the Assured to be true. This Policy 
is issued in consideration of such statements and 

20 the payment of the total premium in the Declara-
tions expressed.

In  W i t n e s s W h e r e o f , The F idelity a n d  D eposit 

C o m p a n y  o f  M a r y l a n d  has caused this Policy to be 
signed by its President and Secretary at Baltimore, 
Maryland, and countersigned by a duly authorized 
Agent of the Company. '

ROBT. S, HART THOS. A. WHELAN
Secretary President

30
Countersigned by M e l l o r  J. N e w m a n  

DECLARATIONS

Item 1.—Name of Assured is Thomas Sardo

Item 2.—Location of the building containing the 
premises is 318 Market Street, Paterson, New Jer-
sey.

Item 3.—The Policy Period shall be from June
40
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13th, 1923, to June 13th, 1924, at 12 o’clock noon, 
standard time at the location of the premises as 
to each of said dates.

Item 4. Section (a).—The insurance granted 
under Indemnity Paragraph I of this Policy shall 
apply specifically as provided in Sections (b), (c) 
and (d) of this Item, during the hours beginning
at....... .o ’clock A. M. and ending at...........o’clock
P. M. within the Policy Period.

Insur- Pre- 
ance mium

Section (b).—On property speci-
fied in Item 7, while in the care and 
custody of a custodian accompanied 
or unaccompanied by a guard.........  $nil $nil

Section (c).—Oh property speci- 20
fled in Item 7, while in the care and 
custody of a custodian accompanied 
by at least.................guard(s) _____$nil $nil

Section (d).—On property speci-
fied in Item 7, while in the care and
custody of a custodian accompanied 
by at least.-------guard(s), the prop-
erty being otherwise safeguarded as 
follows ................................. . . ..........  fnil $nil 30

Section (e).—The insurance grant-
ed under Indemnity Paragraph II of 
this Policy shall apply specifically as 
provided in Sections (f) and (g) of 
this Item,, during the hours begin-
ning at 7 o’clock A. M. and ending at 
12 (Midnight) within the Policy 
Period.

40

I
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Section (f).—-On property specified 
in Item 8, from within the premises, 
while at least one custodian is on 
duty therein part time there is two 
on duty, clerk & ow ner......................$8000. $40.00

Section (g).—On property speci- 
fied in Item 8, from within the prem-
ises, while a custodian and at least 
one other employee of the Assured 
are on duty therein............................ nil nil

The Total Premium for this Policy is $40.00

Item 5.—The premium is payable $40.00 in ad-
vance $......... on first anniversary, and $........... on
second anniversary.

20 Item 6.—Subject to the limits specified in Item 4, 
Sections (b), (c), (d), (f) and (g) respectively, the 
Company’s total liability under this Policy is lim-
ited to Eight-Thousand and 00/100 Dollars
($8000.).

Item 7.__The property insured under Indemnity
Paragraph I is

Item 8.—The property insured under Indemnity 
Paragraph II is Money & Securities

80 Item 9.—The Assured’s business is Jeweler
Item 10.__Not more than one custodian outside

the premises will have custody of property covered 
hereby, at any one time, except as herein stated: 
No exceptions

Item 11.—All custodians and guards will be 
armed with loaded firearms, except as herein 
stated: One Revolver

I
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Item 12.—The property while in course of con-
veyance outside of the premises, will be conveyed 
in optional employed for the exclusive use of 
the custodian throughout his entire trip, except as 
herein stated:

Item 13.—There is in the premises a cashier’s 
office or similar enclosure provided for the use 
of the custodian, except as herein stated: not war-
ranted

Item 14.—A watchman or guard with no other 
duties is on duty in the premises or at the door of 
the premises during business hours, except as here-
in stated: No watchman

Item 15.—A foot or hand push button burglar 
alarm system connected with a central station or 
with a gong inside or outside the premises, is main-
tained during business hours, except as herein 
stated: Not warranted

Item 16.—The Assured has no other Burglary, 
Theft or Robbery insurance, except as herein state- 
ed : no exceptions

Item 17.—The Assured has not sustained, or re-
ceived indemnity for, a loss by burglary, theft or 
robbers within the last five years, except as herein 
stated: no exceptions

Item 18.—No burglary, Theft or Robbery insur-
ance applied for or carried by the Assured has ever 
been declined or canceled, except as herein stated: 
FF. no exceptions

40
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E xh ib it C-3.

L E T T E R  F R O M

FIDELITY AND DEPOSIT COMPANY OF 

MARYLAND,

IQ 773 Broad Street,

Newark, N. J.
Mar. 14, 1923

Mr. M. J. Newman,
126 Market St.,
Paterson, N. J. . .

Dear Sir:
With reference to coverage for the jewelry store 

2Q you were inquiring about over the telephone today,
I take pleasure in quoting the rates below.

To cover them against dishonesty on the part of 
employes working inside the store. Fidelity bonds 
can be issued at the rate of $7.50 per thousand 
with a minimum premium of $10.00.

For protection against hold-up while the store is 
open a hold-up policy can be written at a rate of 
$5.00 per thousand with a minimum premium of 

30 $12.50.
A Mercantile Open Stock Policy can be issued to 

cover them against burglary when the store is 
closed. Recovery is limited to $50.00 on each ar-
ticle unless additional premium is secured. The 
80% co-insurance clause also applies with which I 
am sure you are familiar, that is, that recovery 
under the policy is limited to that portion of the 
loss incurred which eighty per cent of the cash 
value of the stock bears to the amount of insur- 

40 ance carried. The rate for this insurance is $30.00
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per thousand for the first five thousand; $20.00 for 
the next five; $10.00 for the next five and $5.00 for 
each thousand thereafter.

Jewelry stores, as a class, are considered a very 
hazardous line, so that we would want to make 
an inspection of the premises before we issued any 
policies and to get a line on the concern before 
we issued any fidelity bonds.

If we can be of any assistance to you in lining 
this up, please let us know.

,Yours very truly,

(signed) PAUL S. PARRIS,
Office Manager

Exhibit C -4 . 20

LETTER FROM

FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND,

773 Broad Street,

Newark, N. J.
June 14,1923

Mr. Mellor J. Newman,
126 Market St., 30
Paterson, N. J.

Dear Sir:

Re: # 611250—Thomas Sctrdo.

I am enclosing herewith the above mentioned 
policy issued as of June 13th. Premium amount-
ing to $40.00 will be charged to your account.

40
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Kindly countersign this policy. Copy of same is 
enclosed for your files.

Thanking you for this business, I am
Very truly yours,

(signed) F. FITZGERALD,
10 Burglary Dept.

Exhibit C-5.

LETTER FROM

FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND,

1-5 Clinton Street,
Newark, N. J.

June 19th, 1924.
Mr. Mellor J. Newman,
120 Market St.,
Paterson, N. J.

Dear Sir:
R e : Thomas Sardo—#611944.

I am enclosing herewith endorsement which I 
would thank you to kindly attach to the above 

30 mentioned policy. Copy of this endorsement is 
enclosed for your files.

Thanking you in advance, I am,
Very truly yours,

(signed) F. FITZGERALD, 
Burglary Dept.

40
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Exhibit C-6.
LETTER FROM

FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND,

773 Broad Street,
10

Newark, N. J.

May 18th, 1922.
Mr. Mellor J. Newman,
126 Market St.,
Paterson, N. J.
Dear Sir:

I have your favor of the 17th inst. sending us 
a list of prospects to which you have mailed the 
literature sent you for which please accept our 
thanks.

We regret that your name was spelled wrong 
on this printed matter which, evidently, was a 
typographical error and on future printed matter, 
we will see that this mistake is not made.

Very truly yours,

(signed) G. H. BRUSH
30

Exhibit C-7.
BUSINESS CARD

Telephone Lambert 5813

F idelity a n d  D e p os it C o m p a n y  

o f  M a r y l a n d

Fidelity & Surety Bonds & Burglary Insurance

M e l l o r  J. N e w m a n  126 Market St.,
Agent Paterson, N. J. 40
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Exhibit 0-7**.

LETTER FROM

FIDELITY AND DEPOSIT COMPANY OF 
MARYLAND,

167 Market Street,
Newark, N. J.

June 23, 1922.

Mr. Mellor J. Newman,
126 Market St.,
Paterson, N. J.

Dear Mr. Newman:
We acknowledge receipt of your letter of June 

2 q 22nd, and thank you for the interest you are tak-
ing. We will see that some stationery is sent to 
you direct from the Home Office. In going after 
contractors, do not make a promise that we will 
write their bid bonds until you receive an applica-
tion and statement from them. We have to have 
time to check these up, and find out their financial 
standing.

There is a lot of work being done in your sec-
tion at the present time, and I trust that you will be 

30 able to get your percentage of this.
Yours very truly,

(signed) GEORGE H. BRUSH

0
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Exhibit C-8.

LETTERHEAD

FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND

Fidelity and Surety Bonds and Burglary Insurance

B a l t i m o r e .

M e l l q r  J. N e w m a n ,

Agent

126 Market St., U. S. Trust Co. Bldg.
Paterson, N. J.

Exhibit D -l.
M e s s e n g e r  a n d  O ffice R o b b e r y  P o l i c y 

FIDELITY AND DEPOSIT COMPANY 
o f  M a r y l a n d  

BALTIMORE
(Herein called the Company)

D o e s H e r e b y  A g r e e  w i t h  t h e  A s s u r e d

Named and described as such in Item 1 of the 
Declarations forming part hereof, as respects 
Money and Securities, and such Merchandise as is 
described in the Declarations and stated therein to 
be insured hereunder.

(In d e m n i t y  A g r e e m e n t s )

Loss Outside Premises

I. To Indemnify the Assured FOR ALL LOSS 
BY ROBBERY committed during the hours speci-
fied in Section (a) of Item 4 of the Declarations, of 
such property, from a custodian outside the As-
sured’s premises.

10

20

30

40
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Loss Inside Premises
II. To Indemnify the Assured FOR ALL LOSS 

BY ROBBERY committed during the hours speci-
fied in Section (e) of Item 4 of the Declarations, of 
such property, from within the Assured’s premises.

10 Limits of Indemnity
HI. The Company’s Liability is limited to the 

several specific amounts stated in Sections (b), (c), 
(d), (f) and (g) of Item 4 of the Declarations and 
subject to such limits as respects each Section, the 
total liability of the Company hereunder is limited 
to the amount stated in Item 6 of the Declarations.

Policy Period
IV. This Agreement shall apply only to a rob- 

2° bery committed as aforesaid, within the Policy 
Period defined in Item 3 of the Declarations or 
within any extension thereof under Renewal Cer-
tificate issued by the Company.

THIS AGREEMENT IS SUBJECT TO THE FOL-
LOWING CONDITIONS:

Definitions
A. “Robbery” as used in this Policy shall mean 

30 a felonious and forcible taking of property by vio-
lence inflicted upon a custodian; or by putting him 
in fear of violence; or by an overt felonious act 
committed in the presence of a custodian and of 
which he was actually cognizant; or a felonious 
and forcible taking of property from the person or 
direct care and custody of a custodian, who, while 
having custody of property covered hereby, has 
been killed or rendered unconscious by injuries in-
flicted maliciously or sustained accidentally.

40
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“Money” as used in this Policy shall mean cur-
rency, coin, bank notes, bullion, uncanceled post-
age and revenue stamps in current use, United 
States War Savings Certificate stamps and Canada 
War Savings stamps not attached to registered 
certificates, and “Thrift” stamps. “ Securities” as 
used in this Policy shall mean only such bonds, 10 
debentures, checks, coupons, demand and time 
drafts, promissory notes, bills of exchange, ware-
house receipts, bills of lading, express and postal 
money orders, certificates of stock and deposit, 
and other instruments, as are negotiable and as re-
spects which, when negotiated, the Assured has 
no recourse against the innocent holder. “Cus-
todian” as used in this Policy shall mean: (1) the
Assured, if an individual; (2) a member of the 
firm, if the Assured is a copartnership; (3) any 20 
executive officer of the Assured if the Assured is a 
corporation; (4) any person not less than seven-
teen (17) nor more than sixty-five (65) years of 
age, who is in the regular employ of the Assured 
and duly authorized by him to act as his pay-
master, messenger, collector, or cashier, and while 
so acting to have the care and custody of property 
covered hereby. “Guard” as used in this Policy 
shall mean any male person not less than seven-
teen (17) nor more than sixty-five (65) years of 30 
age who accompanies the custodian by the direc-
tion of the Assured, but who is not a driver of a 
public conveyance. “Premises” as used in this 
Policy shall mean the interior of that portion of 
the building designated in Item 2 of the Declara-
tions which is occupied solely by the Assured in 
conducting his business.

Exclusions

B. The Company shall not be liable for loss: 40
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(1) unless the robbery is established by reasonable 
evidence; (2) of any property unless it belongs to 
the Assured or is held by him in trust or as col-
lateral for indebtedness to the Assured, or is held 
by the Assured in such capacity as would render 
him legally liable to the owner thereof for such 

10 loss of the property as is covered hereby; (3) of 
securities unless immediately after their loss, the 
Assured shall take all reasonable means to prevent 
their payment, negotiation or retirement; (4) if 
any one of the following persons is criminally im-
plicated as principal or accessory in committing 
or attempting to commit the robbery; (a) the As-
sured; (b) any associate in interest; (c) a cus-
todian or any other employee of the Assured di-
rectly in charge of property insured hereunder; 

20 (d) any guard accompanying a custodian; (5) un-
less the Assured has taken all reasonable precau-
tions to safeguard the property against loss by 
robbery; (6) in excess of the actual cash value of 
the property at the date of the robbery; (7) unless 
books and accounts are kept by the Assured and 
the Company can accurately determine the amount 
of loss therefrom; (8) caused or contributed to di-
rectly by invasion, insurrection, war, riot, strike 
by the Assured’s employees, fire in the premises, 

30 water or the action of the elements; (9) of any 
property contained in show windows of the prem-
ises due to breakage of show windows from the 
outside.
Change in Risk

C. If the Assured is unable, because of an un-
foreseen contingency beyond his control, to main-
tain any service or perform any act specified in the 
Declarations, thereby increasing the risk assumed

40
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hereunder, this insurance shall not be forfeited hut 
the Company’s liability in such an event shall be 
limited to the amount of insurance which the pre-
mium charged for this Policy would have pur-
chased under the Company’s manual of rates in 
force when this Policy was issued, for the actual 
risk under which the loss was sustained. 10
Notice of Loss

D. The Assured upon knowledge of any loss 
shall give immediate notice thereof by telegraph 
to the Company at its Home Office in Baltimore, 
Maryland, or to a duly authorized agent of the 
Company and shall also give immediate notice 
thereof to the public police or other peace author-
ities having jurisdiction.
Proof of Loss 20

E. Affirmative proof of loss under oath on forms 
provided by the Company must be furnished to the 
Company at its Home Office, in Baltimore, Mary-
land, within sixty days from the date of the dis-
covery of such loss. Such proof of loss shall con-
tain a complete inventory of all the property 
taken, stating the original cost, the actual cash 
value thereof at the time of the loss and the 
amount of loss thereon; a statement defining the 30 
interest of the Assured in the property for which 
indemnity is claimed; a statement containing rea-
sonable evidence of the commission of a robbery
as aforesaid, to which the loss was due and of the 
time of its occurrence, and a statement in detail 
of other concurrent or similar insurance, if any.
The Assured upon request of the Company shall 
render every assistance in his power to facilitate 
the investigation and adjustment of any claim, ex-

40
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hibiting for that purpose any and all books, papers 
and vouchers bearing in any way upon the claim 
made and submitting himself and his associates 
in interest and also, so far as he is able, his em-
ployees to examination and interrogation by any 
representative of the Company under oath if re- 

10 quired.
Suspension Cancelation

F. Any representative of the Company may 
suspend this Policy by written notice to the As-
sured. This Policy may be canceled at any time 
by either of the parties upon written notice to the 
other party stating when thereafter cancelation 
shall be effective and the date of cancelation shall 
then be the end of the Policy Period. If such can-

20 celationl is at the Company’s request the earned 
premium shall be computed pro rata; if at the As-
sured’s request the earned premium shall be cojn- 
puted at short rates in accordance with the table 
printed hereon. Notice of cancelation or suspen-
sion mailed to the Assured at his business address 
or at the premises, or delivered to him at either 
place, shall be sufficient notice and the check of 
the Company similarly mailed or delivered a suffi-
cient tender of any unearned premium. Rein- 

30 statement after suspension shall be granted by the 
Company in writing only, and the Assured shall 
be allowed unearned premium pro rata for the 
period of such suspension.

Payment of Loss

Reinstatement After Loss

G. Any payment to the Assured for loss here-
under shall constitute a payment in reduction of 
the amount of insurance applicable hereunder to40
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such loss, but in any such case the insurance shall 
be immediately reinstated, as respects any subse-
quent loss, to apply in accordance with the Policy 
limits as before any loss occurred and the Assured 
shall pay the Company the additional premium on 
the amount of insurance so reinstated computed 
pro rata from the date of the occurrence of the 10 

• loss to the date on which the Policy expires. Any
property for which the Assured has been indem-
nified shall become the property of the Company.
If recovered or returned, the Company may if it 
so elect, surrender such recovered or returned 
property to the Assured who shall thereupon re-
pay to the Company the amount of indemnity re-
ceived by him as payment for the loss of such 
property. The party to this contract recovering 
such property or receiving the return thereof shall 20 
immediately notify the other party in writing of 
such recovery or return.

Other Insurance

H. If the Assured carries other insurance cover-
ing such loss as is covered by this Policy, he shall 
not recover from the Company under this Policy 
a larger proportion of any such loss than the 
amount applicable thereto, as hereby insured, 
bears to the total amount of all valid and collec- 30 
tible insurance.

Limitations

I. No suit shall be brought under this Policy 
until three months after proof of loss as required 
herein, has been furnished, nor at all unless com-
menced within two years from the date upon 
which the loss occurred. If any limitation of time 
for notice of loss or for any legal proceeding here-

40
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in contained is at variance with any specific statu-
tory provision in relation thereto, in force in the 
state in which the premises of the Assured as here-
in described are located, such specific statutory 
provision shall supersede any condition in this 
contract inconsistent therewith.

10 Prosecution

J. In the event of loss for which claim is made 
the Assured shall, at the request and expense of 
the Company, take legal action to secure the ar-
rest and prosecution of the offenders.

Subrogation

K. The Company shall be subrogated in case 
of payment of any claim under this Policy, to the

20 extent of such payment, to all of the Assured’s 
rights of recovery therefor against persons, corpo-
rations or estates.

Assignment

L. No assignment of interest under this Policy 
shall bind the Company unless its written consent 
shall be endorsed hereon by one of its officers.

Changes
30 M. No condition or provision of this policy 

shall be waived or altered except by written 
endorsement attached hereto, signed by the 
President, a Vice-President, or Secretary of 
the Company; nor shall notice to any agent, 
nor shall knowledge possessed by any agent 
or by any other person, be held to effect a 
waiver or change in any part of this contract; but 
nothing in this paragraph shall apply to changes 
in the written portion of Items 1, 2, 7, 8, 9, 11, 12,

40
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13, 16, 17 and 13 of the Declarations forming part 
hereof when such changes are initialed by the 
Agent who countersigned this Policy. The per-
sonal pronoun herein used to refer to the Assured 
or a custodian shall apply regardless of number 
or gender.

Declarations 16

N. The statements in Items numbered 1 to 18 
inclusive in the Declarations hereinafter contained 
are declared by the Assured to be true. This Pol-
icy is issued in consideration of such statements 
and the payment of the total premium in the Dec-
larations expressed.

In  W i t n e s s W h e r e o f , T h e  F idelity a n d  D ep os it 

C o m p a n y  o f  M a r y l a n d  has caused this policy to be 
signed by its President and Secretary at Baltimore, 
Maryland, and countersigned by a duly authorized 
Agent of the Company.

ROBT. S. HART THOS. A. WHELAN
Secretary President

Countersigned by M e l l o r  J. N e w m a n  

DECLARATIONS
Item 1.—Name of Assured is Thomas Sardo

30
Rem 2. 'Location of the building containing the 

premises is 318 Market St. Paterson N. J.

Item 3.—The Policy Period shall be from June 
13th 1924, to June 13th 1925, at 12 o’clock noon, 
standard time at the location of the premises as to 
each of said dates.

Item 4. Section (a).—The insurance granted 
under Indemnity Paragraph I of this Policy shall

40
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apply specifically as provided in Sections (b), (c) 
and (d) of this Item, during the hours beginning
a t ...............o’clock A. M. and ending a t .................
o’clock P. M. within the Policy Period.

Insur- Pre- 
an ce mium

Section (b).—On property speci-
fied in Item 7, while in the care and 
custody of a custodian accompanied 
or unaccompanied by a guard.........  $nil $nil

Section (c).—On property speci-
fied in Item 7, while in the care and 
custody of a custodian accompanied 
by at least.................guard (s) . . . .  $nil $nil

Section (d).—On property speci- 
fied in Item 7, while in the care and 
custody of a custodian accompanied
by at least.................guard (s), the
property being otherwise safeguard-
ed as follows: ...................................  $nil $nil

Section (e).—The insurance grant-
ed under Indemnity Paragraph II of 
this Policy shall apply specifically as 
provided in Sections (f) and (g) of 

30 this Item, during the hours begin-
ning at 7 o’clock A. M. and ending 
at 12 (Midnight) within the Policy 
Period.

Section (f).—On property specified 
in Item 8, from within the premises, 
while at least one custodian is on 
duty therein part time there is two 
on duty, clerk & ow ner.................... $8,000. $40.00

40
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Section (g).—On property speci-
fied in Item 8, from within the prem-
ises, while a custodian and at least 
one other employee of the Assured 
are on duty therein ...................... $nil $nil

The Total Premium for this Policy is $40.00

Item 5.—The premium is payable $40.00 in ad-
vance, $........... on first anniversary, and $........... .
on second anniversary.

Item 6.—Subject to the limits specified in Item 4, 
Sections (b), (c), (d), (f) and (g) respectively, the 
Company’s total liability under this Policy is lim-
ited to Eight-thousand and 00/100 Dollars ($8,000.).

Item 7.—The property insured under Indem-
nity Paragraph I is not covered.

Item 8.—The property insured under Indemnity 
Paragraph II is Money & Securities

Item 9.—The Assured’s business is Jeweler

Item 10.—Not more than one custodian outside 
the premises will have custody of property covered 
hereby, at any one time, except as herein stated: 
no exceptions

Item 11.—All custodians and guards will be 
armed with loaded firearms, except as herein 
stated: not warranted

Item 12.—The property while in course of con-
veyance outside of the premises, will be conveyed 
in optional employed for the exclusive use of the 
custodian throughout his entire trip, except as 
herein stated:

Item 13.—There is in the premises a cashier’s

10

20

30

40
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office or similar enclosure provided for the use of 
the custodian, except as herein stated: not war-
ranted

Item 14.—A watchman or guard with no other 
duties is on duty in the premises or at the door of 
the premises during business hours, except as here- 
in stated: no watchman

Item 15.—A foot or hand push button burglar 
alarm system connected with a central station or 
with a gong inside or outside the premises is main-
tained during business hours, except as herein 
stated: not warranted

Item 16.—The Assured has no other Burglary, 
Theft or Robbery insurance, except as herein 
stated: no exceptions

20
Item 17.—The Assured has not sustained, or re-

ceived indemnity for, a loss by burglary, theft or 
robbery within the last five years, except as herein 
stated : no exceptions

Item 18.—No Burglary, Theft or Robbery insur-
ance applied for or carried by the Assured has 
ever been declined or canceled, except as herein 
stated’, no exceptions

30

40
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Exhibit D-2.

Mercantile Safe Burglary Insurance Policy

Policy No. P. B. S. 1173 
PHOENIX

INDEMNITY COMPANY
HOME OFFICE NEW  YORK

(herein called the company)

In consideration o f  t h e  p r e m i u m  h e r e i n a f t e r

SPECIFIED AND OF THE STATEMENTS OF THE ASSURED 

HEREINAFTER SET FORTH, W H IC H  ARE MADE A PART OF 

THIS POLICY BY THE ACCEPTANCE THEREOF,

HEREBY AGREES

To INDEMNIFY THE ASSURED FOR DIRECT LOSS SUSTAINED 

DURING THE TERM OF THIS POLICY:

Insuring Clause

(a) By  Burgl ary  of any of the property specified 
in agreement 17, occasioned by its felonious 
abstraction from within the safe or safes located 
in the premises and described in the schedule, after 
entry into such safe or safes has been effected by 
force and violence by the use of tools, explosives, 
electricity, gas or other chemicals directly upon the 
exterior thereof, of which force and violence there 
shall be visible marks thereon; and (b) By  D am a ge  
to such safe or safes, the property contained there-
in, and the furniture, fixtures and premises, caused 
by such entry into the safe, or attempt thereat;

Pr o vide d  A l w a y s , that this policy shall be subject 
to the following agreements, together with such 
other agreements, if any, as may be endorsed here-
on, and compliance with which shall be a condition 
precedent to the right of recovery hereunder.

10

20

30

40
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AGREEMENTS

Definitions

1. The term “premises” as used in this policy, 
means that portion of the building specified in the 
schedule which is actually occupied by the assured

10 and in which the safe or safes of the assured are 
located.

2. The term “securities”  as used in this policy, 
means such evidences of debt or property as are 
negotiable by any holder thereof, and as respects 
which, when so negotiated, the assured has no re-
course against an innocent holder.

Risks Not Covered

3. This policy does not cover any loss or dam-
age if the assured, any associate in interest, any 
servant or employee of the assured or any person 
having lawful access to the premises, is implicated 
as principal or accessory in effecting or attempting 
to effect, the burglary; nor in the case of securities 
unless immediately after their loss the assured 
shall take all reasonable means to prevent their 
payment, negotiation or retirement; unless books 
and accounts are kept by the assured in such a 
manner that the exact amount of loss may be ac-
curately determined therefrom by the company.

4. This policy does not cover any loss or dam-
age if the premises are occupied for any purpose 
other than that described in the schedule; nor loss 
of or damage to property in excess of its actual 
cash value at the time of the loss or damage; nor 
to pledged goods in excess of the actual sum loaned 
on such goods, plus the legal interest accrued 
thereon; nor to postage and revenue stamps,

40
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money orders, registered letters and packages or 
other property, belonging to the United States Gov-
ernment, or held by the assured as Postmaster of 
the United States Government; nor loss or damage 
to plate glass or ornamentation thereon nor dam-
age te the premises, furniture or fixtures, or safes 
unless such property is owned by the assured, or 10 
the assured as tenant is legally liable for such dam-
age; loss or damage resulting from or contributed 
to by invasion, insurrection, strike, riot or war, the 
act of any civil, military, or usurping power, the 
action of the elements, water or explosives (except 
explosives used by burglars) ; nor by fire, or occur-
ring during a fire in the building in which the 
premises are located.

5. This policy does not cover any loss or dam-
age attributable directly or indirectly to the undue 
exposure of any safe or safes during repairs there-
to or the building in which they are contained; nor 
effected by opening any safe or chest by the use of 
any key or by the manipulation of any lock; nor 
loss unless the doors of all safes and chests covered 
hereby are equipped with combination or time 
locks and properly closed and locked at the time 
of the burglary or attempt thereat; nor loss of or 
damage to the property while contained within any oq 
safe enclosing a burglar-proof chest, unless such 
property shall have been abstracted from such 
chest after entry has been effected by force and 
violence, by the use of tools, explosives, electricity, 
gas or other chemicals directly upon the outer 
doors or walls of the safe and chest.

Assignment of Interest or Encumbrances

6. No assignment of interest under this policy 
nor any encumbrance placed on the property in- 40
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sured by a chattel mortgage, bill of sale, or other-
wise, shall bind the company unless consented to 
by endorsement signed by an executive officer of 
the company.

Fraud Voids Policy

IQ 7. This policy shall be void if there is any fraud 
or misrepresentation or concealment concerning 
this insurance or any claim hereunder.

Other Insurance
8. If other insurance is carried against loss or 

damage covered by this policy, the company shall 
not be liable for a larger proportion of the entire 
loss or damage than the amount insured hereunder 
bears to the total amount of all valid and collec-

20 tible insurance covering such loss or damage.

Notice and Proof of Claim
9. Upon the happening of any event giving 

rise or likely to give rise to a claim under this 
policy, the assured shall (a) give immediate writ-
ten notice thereof to the company at its home office 
in New York, N. Y., or to one of its duly authorized 
agents, and also give like notice to the public police 
authorities having jurisdiction and (b) within

30 sixty days after the happening of the event, furnish 
to and file with the company, a detailed statement 
under oath on the forms supplied by the company, 
of the loss or damage sustained and (c) whenever 
requested by the company, produce all books, 
papers, records and vouchers bearing in any way 
upon the claim made, and submit himself, his as-
sociates in interest, the members of his household, 
his employees and servants to examination under 
oath by the company as often as may be required;

40
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and the company shall not be held to have waived 
any agreement of this policy or any forfeiture 
thereof by any act taken, nor by any requirement 
made in connection with the investigation of any 
claim or with the examination herein provided for, 
or by-the furnishing of the company’s forms for 
proof of loss and (d) at the expense of the com-
pany, take such legal action as may toe required 
by the company, for the arrest and prosecution of 
the offender or offenders, but the company, if it so 
elects, shall have the entire charge of such action 
and (e) give to the company all reasonable assist-
ance (other than pecuniary) that may be required.
Replacement and Recovery

Diminution of Insurance

10. The company may, at its option, repair any 
damage to the premises or property, or replace any 
article lost or damaged by one of like quality and 
value, instead of paying the assured the amount 
of such loss or damage in money. When so re-
placed, or paid for, the damaged or stolen article 
shall belong to the company, but the assured shall 
be entitled to it upon payment to the company of 
the cost of its replacement or of the amount paid 
in money on account of its loss. If any article for 
which the assured has been indemnified, whether 
toy payment in money or by replacement, is re-
turned to or recovered by the assured, the assured 
shall immediately send written notice thereof to 
the company and either reimburse the company 
for the indemnity paid or the cost of replacement, 
or else forward the article forthwith to the home 
office of the company. All sums which may be 
paid or expended by way of indemnity to the as-
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sured under this policy shall diminish the insur-
ance hereunder in like amount.

Subrogation of Rights
11. The company shall be subrogated to all 

rights which the assured may have against any
10 person or other entity in respect of any claim, pay-

ment or any other indemnity made under this 
policy, and the assured shall execute all papers 
necessary and convenient to secure to the company 
such rights.
Inspection and Suspension

12. A duly authorized agent of the company 
shall have the right at all reasonable times to in-
spect the premises, and the company may at any

20 time, by written notice delivered or mailed to the 
assured at the address given in statement 2 of the 
schedule, suspend this policy until the premises 
shall have been made reasonably secure, as re-
quired in said notice. The assured upon demand 
shall be entitled to the unearned premium, com-
puted pro rata, for the period during which the 
policy shall have been suspended.

Cancellation of Policy

30 13. This policy may be cancelled by the com-
pany at any time by giving five days written notice 
to the assured stating when the cancellation shall 
be effective. Such notice shall be sent by mail or 
delivered to the assured at the address given in 
statement 2 of the schedule. The check of the 
company or of its duly authorized agent for the 
unearned pro rata portion of the premium received 
shall accompany such notice. The assured may 
cancel this policy at any time by surrendering the

40 policy or by written notice to the company or its
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duly authorized agent and cancellation shall then 
be immediately effective.. In such event the com-
pany will retain the earned portion of the premium 
computed by the short rate table printed hereon 
and will on demand return the balance of the 
premium to the assured.
Alterations in Policy

Definition of Representatives

14. No alteration in the terms of this policy or 
its agreements shall be valid unless the same be 
signed by an executive officer of the company; nor 
shall knowledge or information possessed by any 
agent or any other person, whether before or after 
the issuance of this policy, be held to effect an 
alteration in this policy or any part of it; and no 
person shall be deemed to be an agent of the com- 
pany unless duly authorized in writing by an ex-
ecutive officer of the company.
Legal Proceedings

15. Legal proceedings for recovery hereunder 
may not be brought before the expiration of sixty 
days from the date of furnishing proof of loss as 
required herein, nor brought at all unless begun 
within two years after the occurrence of the loss.

3°
Conflicting Statutory Provisions

16. If any agreement of this policy is at vari-
ance with any specific statutory provision relating 
to insurance policies, which provision would other-
wise inure to the benefit of the assured, such spe-
cific statutory provision shall be substituted for 
such agreement.

Merchandise.

17. Subject to compliance by the assured with
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the precautions specified in the schedule, the limit 
of the company’s liability under this policy is as 
follows:

Item (a) On watches, jewelry, pre-
cious stones, articles made of gold, silver 
or platinum, and other merchandise 
owned by the assured or held by the as-
sured in trust or on commission, or sold 
but not removed and for which the as-
sured is legally liable to the owner 
thereof for such loss or damage as is 
covered hereby;
While contained in the safe specified as 
Safe No. 1 in the Schedule, up to the
sum of .......................................... $10000.00
While contained in the safe specified as 
Safe No. 2 in the Schedule, up to the
sum of ............................................. • • • • $ Nil
While contained in the safe specified as 
Safe No. 3 in the Schedule, up to the 
sum o f ........... ...................................... . $ Nil
Money and Securities

Item (b) On money, owned by the as-
sured, securities owned by the assured 
or held in trust by the assured or held 
as collateral for indebtedness to the as-
sured ;
While contained in the safe specified as 
Safe No. 1 in the Schedule, up to the
sum of ....................................................  $ Nil
While contained in the safe specified as 
Safe No. 2 in the Schedule, up to the 
sum o f .....................................................  $ Nil

40
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While contained in the safe specified as 
Safe No. 3 in the Schedule, up to the
sum o f ...................... ..............................  $ Nil
The total amount of insurance under 

this policy is
Ten thousand and 00/100......... Dollars ($10000.00)
Premium Term

18. The premium for this policy is Ninety two 
and 40/100 Dollars ($92.40)

19. The term of this policy is 12 months from 
the 19th day of November, 1923, at noon, to the 
19th day of November, 1924, at noon, standard 
time, as to both dates, at the place where this 
policy has been countersigned.

SCHEDULE

The following statements, numbers 1 to 8 inclu-
sive, are hereby made a part of this policy and are 
warranted by the assured to be true.

1. The name of the assured is Thomas Sardo

2. The building at which the risk is to be cov-
ered is located at 318 Market St., Paterson, New 
Jersey

3. That portion of the building actually occu-
pied by the assured and in which the safe or safes 
are situated, is as follows: First Floor and is
called “ the premises”

4. The assured occupies the premises as Jew-
elry Merchant

5. The following precautions will always be 
taken by the assured to prevent loss:

(a) A burglar alarm system is not maintained,
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and will be tested and left duly connected at the 
close of each business day while this policy is in 
force. Such alarm system protects;

(1) With traps, all inaccessible windows and
with screens, all accessible windows (except sta-
tionary show windows), and all doors, transoms, 
skylights and other openings leading from the 
premises, and also protect all ceilings and floors 
not constructed of concrete, and all hall and parti-
tion walls, enclosing the premises. The name of 
such burglar alarm system is No and the system 
is connected with an outside central station.........

(2) All accessible windows (except stationary 
show windows) and all doors, transoms, skylights 
and other openings leading from the premises;

20 The name of such burglar alarm system i s .........
and the system is connected with an outside central 
station, or with an alarm gong on the outside of 
the premises which is operated in conjunction with 
the watch service of a regularly incorporated com-
pany, .................. .

(b) A private watchman employed exclusively
by the assured will be on duty within the premises
at all times when the premises are not regularly
open for business, while this policy is in force No 30

(c) The watchman described in paragraph (b)
will make hourly rounds and record same on a 
watchman’s clock, or will signal an outside cen-
tral station at least hourly .................

6. The assured has never sustained any loss, 
nor received nor claimed indemnity for loss, by 
burglary or theft of any kind, nor had any bur-
glary or theft insurance policy canceled by any 

^  company, nor been declined burglary or theft in-
surance, except as follows; No exceptions
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7. The safes are described as follows :

“Fireproof” is constructed of iron or other aetal 
filled with concrete; “Burglar-proof,” with walls at 
least one inch thick, and doors at least one and 
one-half inches thick, constructed in each case of 
solid steel or steel plates.

10Safe No. 1 (2 & 3).
Name of Maker—Herring-Hall-Marvin
Maker’s Number on door handle—54351
The safe is so-called Burglarproof or Fireproof 

or both—F. P.
Thickness of outer door exclusive of bolt work 

is—%in.
Outer door is locked by combination or time 

lock—Comb.
There is in the safe a steel burglarproof chest— 20
Thickness of burglarproof chest door exclusive 

of bolt work is—
Chest is locked by combination or time lock__
Safe bought new or second-hand by Assured 

(also state year)—1922 2nd hand
Cost of safe to Assured was—135.00

8. The assured carries no other burglary insur-
ance covering the property insured by this policy, 
except as follows: . No exceptions

30
In  W itness  W h e r e o f , the Ph o e n ix  In d e mn it y  

Co mpa n y  has caused this, policy to be signed by its 
president but the same shall not be binding unless 
countersigned by a duly authorized agent of the 
company.

(Signature of president.)

Countersigned at Paterson, N. J. this 19th 
day of November, 1923

H. H. Mo ndo n

Authorized Agent.
40
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Exhioits.

Exhibit D-3.

MELLOR J. NEWMAN
May 21, 1924.

Fidelity & Deposit Co., of. Md.
1-5 Clinton St.,
Newark, N. J.
Gentlemen :—

#611250.

Kindly send me an application to be filled out on 
a Burglary Policy.

My client, Mr. Thomas Sardo, was robbed last 
night.

Kindly send said application at once, and oblige, 
29 Respectfully yours,

MELLOR J. NEWMAN.

30

40
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Exhibits.

Exhibit D-5.

Telephone Lambert 3107

Paterson, N. J., May 24 1924
M ................................................................«• • • • • •

10
B o u g h t  o f  THOMAS SARDO 

. .  Je w e l e r . .

T erm s:................. 318 Market Street
A holdup occurred on May 20, 1924, Tuesday at 

about 9 P. M. Three men entered and asked for a 
ring. I got up and found revolvers pointing at me.
A friend of jnine James Caramanna was in the 
store at the time. They took us to the back room 
and tied us. I yelled for help and the tenant next 20 
door untied us. I immediately notified the police.
I have two guns, one in my hip pocket and one 
behind the counter. I suffered a loss about a year 
ago but did not have any insurance and do not 
know if anything was lost. The amount of mer-
chandise stolen due to this holdup is approximate-
ly $9000.—

THOMAS SARDO

[4762]

40





New Jersey Court of Errors and 
Appeals

* Between
Th o ma s  Sar do , 
Complainant-JRespondent,

and

F id e l it y  a n d  De po sit  Co mp a n y  o f  
Ma r y l a n d , 

Defendant-Appellant.

B R IE F  OF
D E F E N D A N T -A P P E L L A N T .

Dn Bill to 
Reform 
Policy of 
Insurance. 
On Appeal 
from
Chancery.

I.
Statement o f the Case.

On June 13, 1923, defendant, Fidelity and De-
posit Company of Maryland, issued a policy of 
insurance to complainant, Thomas Sardo, for one 
year, designated as “Messenger and Office Robbery 
Policy,”  No. M-611250 (incorrectly stated in the 
pleadings as No. M-6111250), insuring him against 
loss of “money and securities” . The policy was for 
$8,000. and the premium amounting to $10. was 
paid by the assured (State of Case, pp. 6,10, 30, 32, 
66, 80, 81, 107).

On May 20, 1924, and during the life of the pol-
icy, complainant alleges he was robbed of jewelry 
of the value of $9,000. which was taken from his 
store in Paterson, New Jersey, by armed robbers,
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who tied up complainant and a companion who was 
there with him, and then decamped with the prop-
erty (Case, pp. 37, 38, 135).

Defendant refused to pay the alleged loss. Com-
plainant thereupon instituted a suit at law in the 
Supreme Court, Passaic Circuit, against defendant 
upon the policy, and defendant pleaded, among 
other things, that the policy did not cover the 
alleged loss of “jewelry” but in terms covered only 
“money and securities.” (See Exhibit C-l, Case, 
p. 104, lines 28-29; and Exhibit D-l, Case, p. 121, 
lines 21-22).

The present bill was then filed to reform the 
policy, complainant alleging that the policy, 
through mistake or accident, was issued by defend-
ant to cover “money and securities” , whereas it 
was the intention of both parties that it should 
cover “money and jewelry” . The bill is based 
solely upon the ground of mistake or accident. 
There is no allegation of fraud, and none was 
claimed (Case, p. 7, lines 1-10).

Complainant, in support of his bill, asserts that 
he had intended to insure against “holdups” of jew-
elry, and that he so stated to Lederer, the broker 
to whom he went first in search of his insurance. 
Lederer, who was complainants’ representative, and 
in no way connected with defendant, took com-
plainant to Newman, in Paterson, who maintained 
an insurance office there and who represented de-
fendant and other companies in the solicitation of 
insurance in that vicinity (Case, pp. 33, 41, 45, 81).

Newman testified that he told complainant and 
Lederer that he had authority to write burglary 
insurance only (Case, pp. 46, 50, 51, 52, 56, 87, 
88) ;  that he would have to take up with the Com-
pany the question of the issuance of the policy com-
plainant desired; that it would be some time before



the policy could be obtained; and that he could not 
bind them until they actually received the policy 
(Case, p. 46). Lederer also testified that when he 
and Sardo went to see Newman about obtaining the 
“hold-up” policy, Newman said to them that “I ’ll 
let you Jmow; I ’ll have to take it up with the com-
pany” (Case, p. 41).

Brush, the manager of the defendant company at 
Newark, New Jersey, which was the issuing office 
(Case, pp. 57, 60, 73) for the field including Pater-
son, testified that the policy in question was issued 
from the Newark office, and that when Newman 
communicated with him about it he (Brush) told 
Newman that he would issue a policy covering 
money and securities only (Case, pp. 48, 62, 63, 67, 
70, 73, 74) . Prior to the issuance of the policy, 
Brush also visited complainant’s place of business 
at Paterson (Case, pp. 35, 57-61) for the purpose 
of investigating the risk (which was the custo-
mary procedure), and that thereafter the defend-
ant company specifically refused (Case, p. 73) to 
accept any risk covering anything but money and 
securities. (See, also, Exhibits C-3 and C-4, Case,
pp. 106-108).

The policy was, therefore, issued in exactly and 
precisely the form in which the defendant intended 
and insisted it should be (Case, pp. 61, 74, 75).

On June 13, 1924 (nearly a month after the al-
leged robbery had taken place), complainant re-
newed the policy for another year in the same form 
as the original policy of June 13, 1923 (Case, pp. 
85, 111, 119).

Lederer, complainant’s broker, testified that he 
did not read or examine the original 1923 policy 
when he received it from Newman, and that he 
turned it over to Sardo without any explanation 
of its contents and assumed that it covered jew-
elry (Case, p. 44). Sardo testified that he did not
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read or examine the policy when he received it from 
his broker, Lederer, and it was supposed to cover 
jewelry (Case, pp. 31, 33, 85). Newman testified 
that when he countersigned the policy he had exam-
ined it casually and apparently interpreted it in 
his own mind as covering jewelry (Case, pp. 83,
91), and that he said nothing to Lederer, when he 
delivered it to him about its covering in terms 
“money and securities’' only (Case, pp. 48, 53, 54,
83). Neither did he in any way communicate that 
to the company (Case, pp. 55, 91). And Is  Ja^Xo 
further testified that he did not read or exam-
ine the 1924 renewal policy, issued nearly a 
month after the alleged robbery had occurred 
(which was sent to him direct, Case, p. 54), and 
that it was not until after he had started the suit 
at law on the 1923 policy against the defendant 
company, and it had set up in the answer the de-
fence above referred to, that he discovered (upon 
reading his policy then for the first time) that the 
policy in controversy as written covered “money 
and securities” and did not cover “jewelry” (Case, 
pp. 32, 33, 34). Nor did Sardo read his Phoenix 
Indemnity Policy, Exhibit D-2, Case, p. 123 (see 
Case, p. 36).

The Court below decreed a reformation of the 
1.923 policy, so as to make it read in terms and 
cover “money and jewelry” instead of “money and 
securities” .

From the whole of that decree the present ap-
peal is taken.
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II.

Questions Involved.

1. Was there a mutual mistake in the terms of 
the policy M-611250?

2. Did the minds of the complainant and de-
fendant ever meet on the terms of the policy as now 
reformed by the Court below?

3. Has not the Court below forced upon defend-
ant a contract which not only did it not intend to 
make, (and upon which the minds of the parties 
never met), but which it specifically refused to 
make?

4. Did defendant’s representative Newman have 
the power and authority to make a “mutual mis-
take” for the defendant company with the com-
plainant Sardo, especially in the face of its specific 
instructions to him to the contrary of his present 
assertion?

5. Does not the failure of the complainant Sardo 
to read and examine the policy in question, bar the 
equitable relief he now prays for in his bill?

6. Is complainant entitled to have the policy in 
controversy reformed?
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III .

A rgum ent.

The theory of mistake or accident upon which 
complainant appears to base his claim for equitable 
relief (and which, as above indicated, is the sole 
issue tendered by the bill), is that Newman was an 
agent of the defendant company with such general 
and complete authority, as to be clothed with the 
power to bind the company by his mistake in ap-
parently interpreting the policy in his own mind to 
cover jewelry when he made his casual examina-
tion of it at the time he countersigned it, although 
the policy stated in terms that it covered money md 
securities only; and that such apparent mental in-
terpretation by Newman, not disclosed to any one, 
was a mistake, attributable to and binding upon the 
defendant company, notwithstanding the fact that 
the company itself at its issuing office specifically 
refused to issue any policy except the one to cover 
money and securities only; and so notified Newman 
prior to the forwarding of the 1923 policy to him 
for countersignature and delivery.

Defendant, however, contends that it made no 
mistake. It never intended to issue any policy but 
the one it did issue, and never agreed to terms 
other than those it contains. It specifically re-
fused to issue a policy covering jewelry, and it so 
informed Newman, who turned the business in to 
defendant for his “client” (Case, pp. 56, 134). 
There was no mistake on defendant’s part with re-
gard to either the form or terms of the policy it 
issued.

It was Sardo’s duty to examine and read the pol-
icy when it was delivered to him, and if upon such
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examination he found that it was not the policy he 
desired and had requested, he should have refused 
to receive it or should have returned it to the com-
pany issuing it. It was a document on which their 
minds had never met, and hence was no contract. 
He cannot now complain and ask that it be re-
formed so as to cover his alleged loss. He has had 
full protection on what the policy covered and for 
which the premium was charged.

Crescent Ring Co. v. Traveler’s Indemnity 
Co., N. J. Adv. Reps., Yol. IV, No. 6 
(Feb. 6, 1926), p. 208.

Neither party could force upon the other a con-
tract to which he had not assented, and the Court 
can no more force upon the one party than upon 
the other a contract on which the minds of both 
parties had never met. The most that complainant 
could ask is rescission, with the return of the pre-
mium ; but he is not entitled to reformation.

Koch v. Commonwealth Ins. Co., 87 N. J. 
Eq. 90; aff. 88 N. J. Eq. 344.

It is no more within the power of the Court to 
force upon the defendant company a new contract 
(for which it had not been paid (see Case, pp. 63, 
106,107), after the loss has occurred, than it would 
have been to force upon Sardo one to which he had 
not assented at the time of the delivery of the pol-
icy, had he read it then and refused to accept it be-
cause it was not in accordance with his applica-
tion and desire.

It is significantly in favor of defendant’s whole 
contention that the premium of $40 on the policy 
of $8,000. issued accords exactly with the rates for 
such a policy as testified to by Brush (case, p. 63), 
and as set forth in the very exhibits offered in evi-

N&w Jersey State Library
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dence by complainant (Exhibits 0 3 , 0 4 , Case, pp. 
106-108); viz.: $8,000 @  $5. per $1,000 =  $40. Had 
the additional protection been intended, the higher 
premium would have been charged (Case, pp. 56, 
80).

If Newman (who conducted a general insurance 
office representing various companies, and who 
acted as the representative of the defendant com-
pany only for the purpose of soliciting business 
and countersigning and delivering the policies, af-
ter they were issued by the company, receiving a 
commision for his services which he retained from 
the premium paid by the assured and sharing it 
with the broker, Case, pp. 40, 41, 42, 44, 52, 53), 
saw fit in his own mind to misinterpret the effect 
of the policy after a casual examination of it and 
then deliver it to Sardo’s broker or Sardo with no 
representation to them as to its form and terms, 
how can that, in this action, concern the defendant 
company or bind it as its mistake mutual with 
Sardo’s, which is essential to warrant reformation?

Or, to state the proposition in another form, what-
ever the extent or scope of Newman’s authority, 
may have been (and defendant asserts that it was 
simply the limited scope already indicated), can it 
be said that, by the application of any legal or equi-
table principle, he was an agent for the purpose of 
making a mutual mistake for the defendant, which 
is indispensable if reformation is to be decreed, es-
pecially in view of its open declaration to him that 
it would issue the policy only in the form and with 
the provisions which it contained when finally it 
was issued and delivered to Sardo?

That Newman cannot be held to have been an 
agent of defendant for the purpose of thus making 
a mutual mistake for it, seems to us to be a propo-
sition that is so self-evident that its mere statement 
effects its complete demonstration.
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Indeed, Neicman regarded himself as the princi-
pal or attorney of Sardo, as well as Ms other pa-
trons (Case, p. 56, lines 11-12, and p. 134). In his 
letter of May 21st, 1924, to the defendant (Exhibit 
D-3, Case, p. 134), he states solicitously for Sardo:

“Kindly send me an application to be filled 
out on Burglary Policy. My Client Mr. 
Thomas Sardo, was robbed last night.”

And at page 56 he states:
“ I have various other burglary insurance 

that I had at the time for other clients

It is also significant in this case, adverse to 
Sardo’s present claim, that after the defendant 
company refused to issue a policy covering jewelry, 
he, in November, 1923 (Case, p. 133, lines 38-39; 
also pp. 35-37), prior to the alleged robbery, took 
out a burglary policy in the Phoenix Indemnity 
Company for $10,000., which specifically covered 
“jewelry” and not “money and securities” (Exhibit 
D-2, Case, pp. 130, 131), stating that he carried 
no other burglary insurance on the property cov-
ered by that policy (Case, p. 133, par. 8). This is 
clearly indicative of Sardo’s knowledge that his 
jewelry was not covered by defendant’s policy, and 
that he thus sought to cover it by the Phoenix 
policy. For some reason he was averse to disclos-
ing whether he had been paid under that policy 
(Case, pp. 36, 37).

Summed up, the proposition involved in this suit 
for reformation, briefly stated, is—Shall Sardo, 
who received and accepted his policy without ex-
amining or reading it, and without his broker, 
Lederer, having read or examined it, and without 
Newman, who refers to him as “my client” , having 
informed him of its terms, be permitted to stand 
by for more than eleven months and until after a 
robbery had occurred, without objecting to the



policy, and thereafter accept a renewal in the same 
form without examination or objection, and now 
come into a court of equity and ask that the policy 
be reformed so as to cover his alleged loss, by 
asserting that the policy in its existing form was 
so issued through mistake or accident—when the 
defendant company asserts that there was no mis-
take on its part in the issuing of the policy and 
that it was issued in precisely the form it intended 
it should be, having specifically refused to issue it 
otherwise;—merely because, in the final analysis, 
Sardo asserts that Newman, who received his ap-
plication for a money and jewelry “hold-up” policy 
and transmitted it to the defendant company, now 
in effect says that he interpreted in his own mind 
that the policy as issued would cover the jewelry 
of which Sardo says he was robbed, as well as the 
money and securities specifically stated in the pol-
icy, and that his present assertion to that effect 
shall constitute a mistake on the part of defendant 
in the setting forth in the policy of the real 
terms of the contract between the parties, mutual 
with Sardo in the manner which is essential to war-
rant reformation?

Defendant respectfully submits that neither the 
evidence in the case nor the authorities thus war-
rant a reformation of the policy as prayed for in 
the bill of complaint.

As was stated by Vice Chancellor Learning in 
Koch vs. Commonwealth Ins. Co., 87 N. J. Eq. 90 
at p. 93,—

“There can be no doubt touching the funda-
mental doctrine that a reformation of a con-
tract of insurance or other written contract 
can only be decreed, in the absence of fraud on 
the part of defendant, where the minds of the 
parties have met contractually and a mis-
take mutual to the contracting parties has been 
made in writing out the contract so as to make
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»

the parties appear to have entered into a con-
tract which they have not entered into; and 
the reformation must be such as to make the 
written contract correspond with that upon 
which the minds of the contracting parties have 
met. Ordway v. Chase, 57 N. J. Eq. 478.”

And further at page 98, that:

“ * * * If relief is to extend beyond the field 
of rescission and recovery of the premiums 
paid, the basis for relief must be th^ fact that 
the minds of the contracting parties met con-
tractually on the specific matter touching which 
reformation is sought, and not, like rescission, 
in which the ground of relief may be that there 
was no meeting of minds. Many cases may be 
found in support of the view herein expressed. 
The reasoning of Mr. Justice Hoke to that ef-
fect, in Floors vs. Aetna Life Ins. Co., 144 N.
C. 232, appears to me to be unassailable.

“ The primary cause for complainant’s build-
ing being insured as a building occupied as a 
store and residence was the neglect of the com-
plainant to notify the insurer of the installa-
tion of the printing plant in the building during 
the period of the life of the old policy; by rea-
son of that neglect the present policy was is-
sued at the expiration of the old policy to in-
sure the same building, similarly used, against 
loss by fire. The policy which was issued was 
exactly as the insurer intended to issue it. On 
no sound theory can it be said that the defend-
ant company ever contracted to insure com-
plainant’s building while in use as a printing 
establishment. There was not only the ab-
sence of an intent upon the part of the com-
pany to insure a printing office, but there was 
an honest and defined and fixed affirmative in-
tent and purpose upon the part of that com-
pany to insure the building as a store and resi-
dence; that was the risk the insurer designed to 
assume, and for that risk the insurep accepted 
the premium fixed for risks of^omer nature. 
There was accordingly at no time a mutual in-



tent of the contracting parties to insure a print-
ing office.

“ I am obliged to advise a decree dismissing 
the bill.”

This case was affirmed by the Court of Errors 
and Appeals in 88 N. J. Eq. at p. 3#1.

In Dougherty vs. Ins. Co., 33 Atl. Kep. 295, under 
circumstances which were practically precisely the 
same as in the case at bar, reformation was refused.

In this case a policy of insurance had been issued 
on household goods “while contained in the two- 
story, frame * * * extension, occupied as store and 
dwelling, situate No. 212 Delaware Street.” There-
after the insured moved the goods, together with his 
grocery stock, to No. 211 Delaware Street, also a 
two-story, frame building, where insured carried on 
a grocery business, and an indorsement was then 
made on the policy as follows: “ This insurance is 
transferred to cover similar property in the frame 
dwelling house No. 211 Delaware Street, Elizabeth,
N. J. [Signed] Wm. Alrfams, Asst Secy.”

After a loss of the property by fire, and the re-
fusal of the company to pay the loss, the insured 
sought to have the policy reformed by inserting the 
words “store and” after the word “frame” in the 
indorsement of transfer, so as to cover the frame 
store and dwelling house, complainant alleging that 
the omission of the words “store and” ivas due to 
the mistake of defendant’s agent, which complain-
ant did not notice until after the loss. The defend-
ant company denied that there was any mistake in 
writing the indorsement and asserted that it was 
written in exactly the form that it had been in-
tended to write it. Vice Chancellor Emery, at page 
297 of the report, said:

“The fact clearly established by the evidence, 
on which the complainant relies for relief, viz., 
that by the transfer there was no increase, but 
rather a lessening of the hazard, cannot affect
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the decision of the only question on which I 
have the right to pass, which is whether the 
contract relating to the transfer should now be 
corrected or changed] as claimed by complain-
ant, because it was made in its present form 
through mistake. The law relating to the re- 
foianation of executed contracts is well settled, 
and it is only a question of the application of 
the law in each case. The rule in such cases is 
that proof must be made that there was a mu-
tual mistake, in that the contract was not 
drawn as both parties intended it should be. 
Mistake on one side may be ground to rescind 
a contract; but an executed contract, such as a 
deed or policy of insurance, cannot be rectified, 
so as to be changed by a court of equity to an-
other contract than that which the parties have 
signed, on the ground of mistake, unless it is 
shown to have been a mistake of both parties. 
Doniol v. Insurance Co. (1881; Runyon, Ch.), 
34 N. J. Eq. 30; Mortimer v. Shortall (1842; 
Lord Sugden), 2 Dru. & War. 363; Hearne v. 
Insurance Co., 20 Wall 488. Applying this rule 
to the facts of the present case the reformation 
of the policy must be refused, and bill must be 
dismissed.”

The trial of the suit at law ultimately resulted 
in a non-suit, which was affirmed bv this Court. 
(See Dougherty v. Greenwich Ins. Co., 64 N. J. 
Law, 716, 721.)

In Voorhis vs. Murphy, 26 N. J. Eq. 434, it was 
held by Chancellor Runyon, where defendant sought 
to defeat foreclosure by alleging a mistake with re-
gard to the payment of interest, that,—

“ Relief will not be afforded in equity on the 
ground of mistake, where the defendant’s lia-
bility is the result of pure carelessness.”

And in Crescent Ring Co. vs. Travelers’ Indem-
nity Co., N. J. Adv. Rep., Vol. IV., No. 6, (Feb. 6, 
1926), at page 208, it was held by this court that,—



“Where an insurance agent represents that a 
policy to be issued will contain certain stipu-
lations (which are not unlawful), the policy 
must contain them or the assured will not be 
bound to accept it ; in such case it is the duty 
of the insured, when the policy is received, to 
promptly examine it ; and if it does not contain 
the stipulations agreed upon to at once notify 
the company of such fact and of refusal to ac-
cept the policy.”

And at page 215 of the report, Chancellor Walk-
er, speaking for the court and quoting Metzger vs. 
Aetna Ins. Co., 227 N. Y. 411, said:

“ ‘If the insured obtained or held a mistaken 
view or belief concerning the agreements of the 
policy, the fraud or negligence of its president 
and representative was the cause. A mere read-
ing of the policy would have made him and the 
plaintiff know the agreements the plaintiff was 
accepting and entering into. To hold that a 
contracting party who, through no deceit or 
overbearing inducement of the other party, 
fails to read the contract, may establish and 
enforce the contract supposed by him, would 
introduce into the law a dangerous doctrine. 
Of course, the doctrine does not exist.’ ”

And further, at page 215 of the report, Chancellor 
Walker said:

“Now even if it were to be held that the de-
clarations of Nearing were ‘deceit and over-
bearing inducement,’ that would not have ex-
cused the officers of the Ring Company from 
reading the contract of insurance, because, as 
was proved in this case, the fraud, such as it 
was, was not perpetrated by the Indemnity 
Company—the other party; nor was it au-
thorized by it, nor did it afterwards, with 
knowledge, ratify it. In this case the Ring 
Company, before accepting the policy, was per-
fectly at liberty to examine it and to call in a 
lawyer or an insurance expert to advise them
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as to the meaning of its terms and the extent of 
the Indemnity Company’s liability. This they 
did not do.

“While one sued for fraud cannot set up as a 
defense that if the plaintiff had exercised rea-
sonable care, he would not have been defraud-
ed; yet, where no active wrong-doing is attrib-
uted to the principal defendant, and reliance 
is placed upon the fraud of an agent, who was 
not instructed, or actually or impliedly author-
ized, to commit it, there can be no recovery by a 
plaintiff who could have protected himself by 
examining into the character of the transaction 
and the truthfulness of the representations 
made, unless the defendant with knowledge, 
ratifies it. And this the Indemnity Company 
did not do. * * *

“On the case made at the trial, which result-
ed in a verdict and judgment for the plaintiff, 
the non suit moved for should have been grant-
ed, and, failing that, the trial court should have 
directed a verdict in favor of the defendant, as 
no evidence adduced by the Indemnity Com-
pany made a case for the King Company en-
titling it to go to the jury. These views lead to 
a reversal and the award of a venire de novo”

In Henderson vs. Stokes, 42 N. J. Eq. 586, it was 
held that,—

“To reform a written instrument, which is 
the foundation of a bill for specific perform-
ance, on the ground of mistake, the proof must 
be so full and clear as to leave no room for con-
troversy.”

Vice Chancellor Bird, at pages 588 and 589 of the 
report, said:

“Does enough appear to warrant the court to 
decree that the defendant shall convey the ad-
ditional land? The court never interferes un-
less it is incontrovertibly proved that there was 
a mistake. The rule is thus inexorable to save 
the court from the danger of making contracts 
for parties. I submit a few of the cases in our
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own reports. (Cases cited.) These cases also 
show that it must appear that the* mistake must 
be mutual;  that, is at the time of the execution 
of the writing some term was left out which 
both parties had consented to, and which both 
intended to have in the agreement. (Cases 

_ cited.) ”

And further at page 589 quoting from 2 Lead. 
Cas Eq., the Vice Chancellor said:

“The learned American editor of that work 
says the rule is accurately given in Tesson vs. 
Atlantic Ins. Co., 40 Mo. 33, 36: ‘A  court of 
equity has jurisdiction to reform a policy of 
insurance or other written contract upon parol 
evidence, when the agreement really made by 
both parties has not been correctly incorporated 
into the instrument through accident or mis-
take in the framing of it, but both the agree-
ment and the mistake must be made out by the 
clearest evidence, according to the understand-
ing of both parties as to what the contract was 
intended to be, and upon testimony entirely ex-
act and satisfactory, and it must appear that 
the mistake consisted in not drawing the in-
strument according to the agreement that was 
made.’ ”

In Herron vs. Mullen, 56 N. J. Eq. 839, it was held 
that:

“ Courts of equity have power to reform deeds 
for the correction of mistakes, but to warrant 
reformation there must be a mutual mistake— 
that is, a mistake shared in by both parties.”

Vice Chancellor Stevens, whose opinion was 
adopted by this court, said, at pages 839, 840 :

“There is not the least evidence that the mis-
take was mutual, consequently there can be no 
reformation. The weight of the evidence is that 
even if Herron did not know that the deed con-
tained the clause of assumption when he ac-
cepted it (and it is not clear on the evidence

\
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that he did not), he knew of it before he con-
veyed to Phillips. He is not entitled to the rem-
edy of rescission because he has incapacitated 
himself from returning the property.”

In Sloss-Sheffield Steel Go. vs. Aetna Life Insur-
ance-Go., 75 H. J. Eq. 545, Mr. justice Swayze, 
speaking for this Court, at page 548 of the report 
said:

“In other words, the contract was a contract 
for insurance! at regular rates with a special 
agreement of the agents to accept a smaller sum 
in payment j but there is no evidence in the case 
to indicate that that agreement to accept a 
smaller sum in payment of a larger sum was the 
agreement of the defendant company. Quite 
the contrary; the amount paid the company 
was the exact amount which it was entitled to 
receive at the policy rates. There is some evi-
dence that the agents informed the company of 
their action and begged for some concession 
that would add to their compensation, but this 
the company refused to grant. It never assent-
ed to receive less than the full rates and never 
held the agents out as authorized to make a 
contract different from that contained in the 
policies. * * *

“What has happened is that the complainant 
has been disappointed in its expectation that it 
could settle at a price less than it had agreed 
by the acceptance of the policies to pay. It 
may have been justified in entertaining this ex-
pectation, but to entitle it to relief it was neces-
sary that it should be at least be a term of the 
parol contract.”

In Birch vs. Baker, 81 K. J. Eq. 264, Vice Chan-
cellor Emery, at page 269 of the report, said:

“On the second issue, the alleged omission of 
the agreement from the written contract by 
mistake, which is the equitable ground of relief 
relied on for protection against the Statute, I 
conclude on the proofs that the evidence shows 
that the agreement in its present form was the
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agreement intended to be signed by the com-
plainant, as well as by the other parties of the 
first part and tbe defendant, Sims, and that if 
there was any misapprehension or mistake on 
the part of the complainant in reference to the 
agreement with the other parties as to the com-
pensation for his lands, it was not a mistake as 
to the promise for payment being either in-
tended to be or actually being in the agreement 
at the time it was signed. The mistake which 
is equitable ground for reformation of a writ-
ten contract must be clearly shown to have been 
a mutual mistake, and the mistake must be es-
tablished by such force of proof as leaves no 
rational doubt of the fact of a mistake. Green 
vs. Stone (Court of Errors and Appeals, 1896), 
54 N. J. Eq. (9 Dick.) 387, 399, 400. The evi-
dence offered by complainant Upon this issue of 
mistake falls far short of this requirement. 
* * * Upon the question of reformation of writ-
ten contract for mutual mistake, due weight 
must always be given to the sworn statement of 
defendants as to their intentions in reference 
to the form of the contract. The reason is, that 
otherwise, under the form of reformation or 
correction, a new contract may be in fact made 
by the court. And where the entire prelim-
inaries to the signed contract are oral and 
there is no writing of any kind to appeal to 
for the purpose of correction, the court must 
require proofs that will be sufficient to over-
come the effect of the defendants’ oaths.”

In Greene vs. Stone, 54 N. J. Eq. 387, referred to 
by Vice Chancellor Emery, supra, Mr. Justice De- 
pue, speaking for the Court of Errors and Appeals, 
at page 395 of the report, said:

“Nor is there such proof in the case as would 
justify the reformation of the deed on the 
ground of mistake. Courts of equity may grant 
relief on the ground of mistake, by rescinding 
the entire contract or reforming it, but such 
relief will not be granted in case of a deed, un-
less upon proof that is entirely satisfactory and
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convincing. In granting relief on the ground 
of mistake, there is a distinction between the 
rescission and the reformation of a written in-
strument. A court of equity may rescind a 
contract for a mistake which is unilateral— 
that is, a mistake on the part of one of the par-
ties only. In such a case, the whole contract is 
set aside, and the parties restored to their orig-
inal position. But in the case of the reforma-
tion of a contract or deed by altering or ex-
punging some of the terms contained in it on 
the ground of mistake, the part improperly in-
troduced into it will be altered or expunged, 
and the instrument will stand as reformed. To 
warrant reformation there must be a mutual 
mistake—that is, a mistake shared in by both 
parties. Paget v. Marshall, 28 Ch. Div. 255; 2 
Pom. Eq. Sec. 870. Consequently no relief can 
be granted for a mistake which is unilateral 
after the position of the parties has been 
changed so that the former state of things can-
not be restored. Pollock Cont. 541. The deed 
was delivered and accepted, and possession 
taken and held under it until the entire estate 
was divested by a sale in the foreclosure suit. 
The defendant, in his answer, admits that he 
became aware of this covenant shortly after 
process was served upon him in the foreclosure 
proceeding. No efforts were made to rescind 
the conveyance by restoring the title to Beckett, 
and, at this time, restoration of Beckett to his 
original position has become impossible, and 
relief by the way of rescission could not be 
granted even if the proof of unilateral mistake 
were entirely satisfactory and convincing.”

And further, in considering the equitable relief by 
way of reformation, Mr. Justice Depue said, at page 
397:

“ The doctrine that a contract or deed will not 
be reformed for mistake, in the absence of fraud 
or imposition, unless the mistake was mutual, 
that is, reciprocal and common to both parties, 
where each alike was under the same miscon-
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ception as to the terms of the written instru-
ment, is the settled doctrine of the courts of 
equity. This doctrine is accurately stated by 
Mr. Kerr in this language:

‘There can be no rectification if the mistake 
be not mutual or common to all parties to the 
instrument, or if one of the parties knew of the 
mistake at the time he executed the deed. 
Where one party only has been under a mistake 
while the other, without fraud, knew what the 
character of the deed was, and intended that it 
should be, the court cannot interfere, for other-
wise it would be forcing on the latter a contract 
he never entered into, or depriving him of a 
benefit he had Iona fide acquired by an exe-
cuted deed: Rectification can only be had
where both parties have executed an instru-
ment under a common mistake and have done 
what neither of them intended. A mistake on 
one side may be a ground for rescinding but not 
for correcting or rectifying an agreement.’ 
Kerr Fr. (2 Ed) 498.”

And, continuing, he said:
“ The doctrine is stated by Chief Justice Spen-
cer in this language: ‘It is not enough in cases 
of this kind to show the sense and intention of 
one of the parties to the contract; it must be 
shown, incontrovertibly, that the sense and in-
tention of the other party concurred in it ; in 
other words, it must be proved that they both 
understood the contract, as it is alleged it 
ought to have been, and as in fact it was, but 
for the mistake. It would be the height of in-
justice to alter a contract on the ground of mis-
take, where the mistake arises from misconcep-
tion by one of the parties in consequence of his 
imperfect explanation of his intentions. To 
make a contract, it is requisite that the minds 
of the contracting parties agree on the act to 
be done; if one party agrees to a contract un-
der particular modifications, and the other par-
ty agrees to it under different modifications, it 
is evident there is no contract between them. 
I f it be clearly shown that the intention of one
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of the parties is mistaken and misrepresented 
by the written contract, that cannot avail un-
less it further be shown that the other party 
agreed to it in the same way, and that the in-
tention of both of them was, by mistake, mis-
represented by the written contract.’ Lyman 
vs. United Ins. Co., 17 Johns. 377.”

“Equally explicit is the language of Chief 
Justice Ames, in Diylman vs. Providence R. R. 
Co., 5 B. I. 130, 135, where he said: ‘I f the 
court were to reform the writing to make it ac-
cord with the intent of one party only to the 
agreement, who avers and proves that he signed 
it as it was written by mistake, when it accu-
rately expressed the agreement as understood 
by the other party, the writing, when so altered, 
would be just as far from expressing the agree-
ment as it was before, and the court would be 
engaged in the singular office of doing right to 
one party at the cost of a precisely equal wrong 
to the other.’

“* * * ■ To justify the reformation of a deed 
executed, delivered, accepted and acted upon, 
on the ground that it did not correctly express 
the agreement made by the parties, the proof 
must be clear and convincing, and upon testi- 
mony that is unexceptionable, both with regard 
to the agreement actually made by the parties 
and the mutuality of the mistake through 
which a different agreement was put in the 
deed. In Rowley vs. Flannelly, 3 Stew Eq. 612, 
614, Vice Chancellor Van Fleet says: ‘When 
the evidence, in demonstration of mistake, is 
doubtful or equivocal, or strongly contradict-
ed, so that it is impossible for the mind to reach 
a strong conviction as to the truth, the court 
will not change what is written, * * * Until a 
mistake has been established by such force of 
proof as leaves no rational doubt of the fact, no 
change in the writing sought to be reformed is 
entitled to be called a correction.’ ”

In Mullen vs. Cronan, 90 N. J. Eq. 392, Vice 
Chancellor Lewis (who advised the decree in the 
case at bar) himself states the rule, at pages 393, 
395, as follows:
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“This evidence is inconclusive and somewhat 
feeble to effect a reformation and moreover, the 
mistakes which equity will reform are common 
and ordinary ones and which are not the result 
of negligence. * * *

“ In view of these facts and circumstances, 
which I am constrained to view as correct, I 
think, reformation of the instrument should be 
denied. It is well settled that equity will not 
decree a reformation when the result would be 
inequitable, and aside from this the testimony 
offered by the complainant, and the burden of 
proof is with him (Flaacke vs. Jersey City, 28
N. J. Eq. 110; affirmed, 30 N. J. £q. 733), does 
not disclose any mutual mistake, and there is 
no authority for the doctrine that a unilateral 
mistake is ground for reformation in the ab-
sence of fraud. Green vs. Stone, 53 N. J. Eq. 
387; Herron vs. Mullen, 56 1ST. J. Eq. 839; Do- 
niol vs. Commercial Fire Ins. Co., 34 N. J. Eq. 
30, and other cases.”

In the case last cited by Vice Chancellor Lewis 
(Doniol vs. Commercial Fire Ins. Co.) it was held 
by Chancellor Runyon that:

“A policy of insurance was issued to and in 
the name of the complainant’s wife on his prop-
erty, upon her application. Complainant al-
leged that the policy was taken out by her in 
her own name instead of his, by mistake on her 
part. Reformation after loss refused on the 
ground that there was no proof of mutual mis-
take nor fraud on the part of the Company.”

And in Giammares vs. Allemannia Fire Insurance 
Company, 91 N. J. Eq. 114, Mr. Justice Bergen, 
speaking for this Court, at page 116 of the report, 
said:

“ But the real question presented is whether 
the proof justifies a reformation of this written 
agreement upon the ground of mutual mistake. 
There is no proof in this case of any fraud
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which would be a basis for equitable interfer-
ence, unless a disagreement of the parties as to 
the proposed contract is such a basis without 
convincing proof that the bargain was not cor-
rectly and truly expresesd, which it is not. The 
right to have reformation prayed for depends 
upon an agreement, part of which it is alleged 
was omitted when reduced to writing, because 
of a mutual mistake, which both admit, or the 
evidence shows they ought to admit, and it 
rests, m the last analysis, upon what the agree-
ment was, and if it be claimed to be different 
from the writing, the proof ought to be clear 
and convincing that it was as claimed, but er-
roneously expressed in the written agreement 
through some mutual misunderstanding, or 
mistake in neglecting to use proper words to ex-
press the contract really made. * * * With all 
these well settled principles to apply to the 
case under review, all that remains for us to 
decide is whether the complainants have shown 
by their proofs such a situation as justifies the 
reformation which the vice chancellor advised.

There does not seem to be any proof of 
the character required, of any agreement except 
that expressed in the notation signed by the 
agent and attached to the policy. There was 
proof by the complainants that their broker 
asked for more, but none that it was agreed to, 
and certainly a court of equity will not make a 
contract for parties by inserting in a written 
agreement, terms of which there is no proof 
that the contracting parties agreed to. The 
notation attached to the policy was brief and 
explicit, it was taken by complainants and held 
until after the destruction of the property by 
fvre without protest, and they knew the policy 
was void unless the changed condition of the 
property was noted on the policy. The nota-
tion attached could be read at a glance and 
plainly disclosed that it did not contain what is 
now urged was omitted by a mutual mistake. A 
perusal of the short rider attached to the policy 
would have disclosed the alleged error. In dis-
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posing of this case we have assumed the author-
ity of the stenographer to bind the company 
and its agent, but that is not taken as a deter-
mination of that question for that we do not 
decide. Here we have a written contract which 
we are ashed to reform according to the under-
standing of one party, against the evidence of 
the other that no such agreement as the com-
plainant avers was ever made. In other words, 
we are to make a contract for the parties with-
out convincing proof of an agreement made but 
omitted from the writing by mutual mistake. 
We do not think that the evidence in this rec-
ord shows a mutual reciprocal mistake ‘com-
mon to both parties, when each alike was under 
the same misconception as to the terms of the 
written instrument,’ according to the rule in 
Green vs. Stone, supra. (Courts of equity do 
not grant the high remedy of reformation upon 
a probability; nor even upon the mere prepon-
derance of evidence, but only upon a certainty 
or error* Pom. Eq. Jur. Sec. 859, cited m 
Hupsch vs. Resch, 45 N. J. Eq. 657} affirmed, 
46 N. J. Eq. 609, on the opinion of Vice Chan-
cellor Pitney in which he said—‘that he who 
asks to have a written instrument reformed 
must make out a perfectly clear case, free from 
doubt.’ The complainants, having failed to 
make out a perfectly clear case, free from 
doubt, the decree in their favor will be reversed 
and the bill of complaint dismissed.”

It should be borne in mind in the case at bar 
that Newman, the soliciting agent at Paterson, 
made no statement nor representation whatever, 
either to Sardo, the complainant, or to his broker, 
Lederer, when he delivered the policy, or at any 
other time, regarding the terms of the policy or 
its legal effect, as he apparently interpreted it, in 
covering “ jewelry” j and it should also be noted that 
there is absolutely no evidence in the case to show
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that Newman ever communicated that apparent in-
terpretation to the defendant company, or any one 
representing it. And this is true as to both the 1923 
policy, which is the subject matter of this suit, and 
the renewal policy of 1924.

It should further be noted, just as stated by Mr. 
Justice Bergen in Giammares vs. Allemannia Fire 
Insurance Company, 91 N. J. Eq., at page 119, 
supra, that the provisions of the policies with re-
gard to the property covered—-

could be read at a glance and plainly dis-
closed that it did not contain what is now urged 
was omitted by a mutual mistake,”

and that a perusal of the particular parts of the 
policies setting forth the property insured (which in 
the original policies were plainly inserted in type-
writing in the declarations, and not included in the 
usual fine print portions thereof), “would have dis-
closed the alleged error.” (See Case, p. 104,11, 28, 
29, Item 8; and Case, p. 121,11, 21, 22, Item 8.)

It is difficult therefore to see how the Vice Chan-
cellor could reach the conclusion of a ratification 
of Newman's alleged mental processes as indicated 
in his memorandum opinion. (Case, pages 21 and 
22.)

The authorities are uniform that if a principal is 
to be charged with ratification of his agent's acts 
and thereafter estopped from disaffirming them, it 
must be shown unequivocally that the affirmatory 
acts claimed were done with full knowledge by the 
principal of the agent’s specific act and the ac-
ceptance thereafter of the benefits flowing from it.

But, as Chancellor Walker pointed out in Cres-
cent Ring Co. vs. Travelers’ Indemnity Co., N. J. 
Adv. Rep., Vbl. IV, No. 6 (Feb. 6, 1926), supra, at
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page 212 of the report, in discussing the general rule 
with regard to the answerability of the master for 
the wrong of a servant or agent committed for the 
master’s benefit (see also quotations ante, pp. 14, 
15):

“We do not perceive how this case can help 
the Ring Company because the alleged false 
representations in this case (which lead, to the 
issuing of the policy) were not made for the 
benefit but to the detriment of the principal.”

And further, at page 214, that:
“ The Indemnity Company ratified the agency 

of Nearing in negotiating the very policy it 
issued to the Ring Company, because of such 
issuance and receipt of the premium therefor, 
but there is no evidence that it authorized him 
to negotiate a jewelers’ block policy, and his 
statement that the Indemnity Company’s pol-
icy had as broad a coverage was a misrepresen-
tation detrimental to his principal and a moral 
fraud that was not authorized by it, and, conse-
quently, not binding on the Indemnity Com-
pany.”

In Standard Oil Co. vs. Linol Company, 75 N. J. 
Laic, 294, Mr. Justice Garrison, speaking for the 
Supreme Court, said:

“Agency cannot be proved by the declara-
tions of one assuming to act in that capacity. 
Until a declarant is shown to be the agent of 
a party to the suit his declarations (including 
his declaration that he is such agent) are inad-
missible. Brounfield vs. Denton, 43 Yroom 
235.

“ * * * From the brief of counsel for the de-
fendant, rather than from the state of the case, 
it is to be gathered that what the defendant 
wanted to prove was a series of statements 
made by persons not authorized to bind their 
employer by volunteer declarations or narra-
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tives touching the master’s affairs. It cannot 
be too often pointed out that the mere fact that 
one employs others to work for him does not 
make him chargeable with what they may say 
about him or his affairs while in his employ • if 
he employs them to talk for him a different 
case may be presented. King v. Atlantic City 
Gas Co., 41 Vroom 679.”

In King vs. Atlantic City Gas Co., supra, Mr. 
Justice Garrison, speaking for the Court of Errors 
and Appeals, at p. 681, said:

“Where a person authorizes another to speak 
for him he may be confronted by testimony as 
to what was said by his representative within 
the scope of his authority; but where the em-
ployment is purely mechanical the master is 
not chargeable with what his employe may 
choose to say while at work for him.
, present case an employe was sent

either to repair the heater or to ascertain its 
condition and report it to his employer; neither 
of these employments charged the servant with 
any duty or omission that involved the making 
of declarations of any sort or of the expression 
of his views to any person other than his em- 
ployer. Hence, within the rule illustrated by 
the decision above cited, it was error to admit 
the testimony.”

As previously discussed, the authority of New-
man was limited to the solicitation of insurance, 
writing of burglary insurance, the countersigning 
of the policy when delivered to the insurer, and the 
collection of the premium therefor. He had pre-
viously stated to Sardo and his broker that he had 
no authority to issue the hold-up policy they de-
sired ; that he would have to take it up with the com-
pany and that he could not bind them. Brush, the 
Manager of the defendant company, testified that
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the policy was issued as soon as it left the Newark 
office, and it is clear that Newman’s function of 
countersigning it was a purely perfunctory one, 
as a matter of office record and identification and 
for collection and renewal purposes (Case, pp. 74, 
75).

In Hall y s . Passaic Water Co., 83 N. J. L. 771, 
Judge Treacy, speaking for the Court of Errors and 
Appeals, said, at page 775:

“Not only does the burden of proof as to 
the fact of agency rest with one who seeks to 
charge another as principal with the acts of an 
alleged agent, but the burden also rests with 
him to prove the extent of the agency; in other 
words, the burden is upon him to show that the 
act or acts of the agent were within the scope 
of his authority.”

In Kelly Construction Co. vs. Hackensack Brick 
Co., 91 N. J. L. 585, Mr. Justice Trenchard, speak-
ing for this Court, at page 587 of the report, said 
that:

“The defendant, however, claimed that after 
the original contract was made it was modified 
by a supplemental parol agreement by the terms 
of which payments were to be made not later 
than the tenth of the following month, and in 
default of any such payment the contract was 
terminated.

“But a sufficient answer to that claim is that 
there was no evidence to support it. The evi-
dence of O’Keefe by which the defendant hoped 
to show such a modification of the original 
contract was properly overruled. O’Keefe was 
merely a foreman in charge of mechanics and 
laborers on the job, and the fact- that he was 
accustomed to buy trivial things needed in an 
emergency did not show that he had authority 
to modify a contract for upwards of $5,000
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worth of brick already entered into by the duly 
authorized officials of the company by which 
he was employed.”

The Vice Chancellor in his memorandum opinion 
(Case, j>. 20) also observes that the “ordinary lay-
man is not a trained lawyer nor an insurance ex-
pert,”  and cites the case of Radawansky vs. Scottish 
Union Ins. Co., 126 Atl. Rep. 657.

But whatever application that case may have had 
to the situation involved, it seems to us that it has 
been entirely displaced by the decision of this Court 
in the Crescent Ring Company vs. Travelers’ In-
demnity Company case, supra, where Chancellor 
Walker, at page 216 of the Advance Report cited, 
said:

“In this case, the Ring Company, before ac-
cepting the policy, was perfectly at liberty to 
examine it and to call in a lawyer or an insur-
ance expert to advise them as to the meaning 
of its terms and the extent of the Indemnity 
Company’s liability. This they did not do.”

And because they did not thus inform themselves 
as to the terms and effect of the policy, this Court 
held that they could not complain because the policy 
failed to cover them as they desired.

The Crescent Ring Company case also, we think, 
entirely disposes of the Vice Chancellor’s observa-
tion with regard to the effect that the doctrine of 
caveat emptor does not apply to insurance. (Case, 
page 20); and the case cited there (105 Atl. 611), 
was reversed on appeal by this Court (Ciammares 
v. Ins. Co., 91 jNT. J. Eq. at 119, supra.) Refer-
ence to the case of Commercial Insurance Com-
pany vs. New Jersey Rubber Co., 61 H. J. Eq. 
446, cited by the Vice Chancellor in his memo-
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randum opinion (Case, p. 21) will show that it 
has no application to the case at bar. There, the 
Insurance Company had cancelled its policy after 
the loss and returned to the insured the pro rata un-
earned premium on the full amount of the policy, 
retaining the proportionate amount of the premium 
for the period covered prior to the loss, and the 
Court held that the Insurance Company could not

“assert a right to the premium for valid insur-
ance, and at the same time insist that the in-
surance had never been effected. By claiming 
and maintaining such a right (of retention) 
with full knowledge of all material circum-
stances, it unequivocally affirmed the validity 
of the insurance for the period covered by the 
premium and definitely waived every objection 
on which its validity could he denied.”

In the case at bar, however, there has been no ef-
fort on the part of the defendant to avoid its liabil-
ity upon the policy as written, and had there been a 
loss of money or securities during the life of the 
policy, Sardo would have been fully protected by 
the policy. Again, it is difficult to follow the Vice 
Chancellor’s application of the case last cited to the 
circumstances of the case at bar, for the relief 
sought here is not rescission, but reformation.

And finally, with regard to the Vice Chancellor’s 
reference to the rule that where one of two inno-
cent parties must suffer from fraud of a third per-
son, the loss ordinarily falls upon the one whose 
acts enable such frauds to be committed (Case, p. 
22) ,-

It seems to us that that has no application to the 
present case, where fraud is neither alleged, claimed 
nor proved, and where it must be perfectly plain 
that if the loss of which Sardo now complains was
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due to the dereliction of either party it was his de-
reliction in failing to read his policy and to inform 
himself of its contents and legal effect promptly 
upon receiving the same from the defendant com-
pany.

The opinion of Vice Chancellor Lewis beginning 
on page 17 of the state of the case and running 
down to page 19, line 26, contains a succinct and 
substantially accurate statement of the situation in-
volved, except that the strict theory of the com-
plainant’s bill bases the prayer for relief upon the 
ground of “mistake or accident” (Case, page 7, lines 
3, 4 ; page 8, lines 24, 27), rather than upon the 
ground of “mutual mistake” as stated by the Vice 
Chancellor (Case, p. 19, lines 1, 27, 29).

Indeed nowhere in the bill of complaint is it un-
equivocally alleged that it was previously agreed 
and understood by both complainant and defendant 
that defendant was to issue a policy covering 
“money and jewelry” and that the written policy 
fails to set forth the terms and provisions of such 
oral agreement on which the minds of the parties 
have met, but which the written instrument fails to 
accurately set forth.

The Vice Chancellor, however, thereupon pro-
ceeds to consider and discuss the situation involved 
from the point of view of “mutual mistake” ’ which 
is not the issue involved, and we have herein dis-
cussed it upon the like theory, for it seems to be 
clear that it is upon this theory only that complain-
ant can hope to sustain his prayer for reformation 
which is the ultimate relief which he seeks in his 
bill—not rescission. And from that point on (Case 
p. 19, line 27) to the conclusion of his opinion 
(Case, p. 23) it is respectfully submitted that the 
Vice Chancellor’s opinion is erroneous in its as-
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sumption of the theory presented by the bill, the 
facts, and the law, and that the conclusion reached 
by him is the exact opposite to that which his clear 
and concise previous statement of the facts would 
warrant, and to which that statement would logic-
ally lead; and it follows that the decree based upon 
that conclusion is equally erroneous.

It is respectfully submitted, therefore, that the 
decree appealed from should be reversed, and that 
the prayer for the reformation of the policy should 
be denied and the bill of complaint dismissed,

WALL, HAIGHT, CAREY & HARTPENCE, 
Solicitors for and of Counsel

with Defendant-Appellant.
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Statement o f Facts.
The complainant, Thomas Sardo, who is en-

gaged solely in the jewelry business in the City 
of Paterson, desiring to be protected from rob-
bery of his store applied to the defendant Com-
pany for a policy of insurance. He applied for 
what was referred to in the case as a “ hold 
up policy,, 9 and with the sole purpose of being 
indemnified for any loss which he would sustain 
by reason of being robbed of money of his stock 
of jewelry.

He applied to his broker, who in turn brought 
him to an agent of the C om ply , viz., Mellor 
Newman, and the policy of insufmice was issued
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to him on June 13th, 1923. Newman was un-
doubtedly conceded the agent. The policy was 
countersigned by Newman as agent. Corre-
spondence which passed between Newman and 
the defendant and which was produced in evi-
dence showed that he was treated as agent and 
referred to as agent. It also appeared that New-
man on letterheads, cards, advertisements and 
other printed matter was referred to as the 
agent. of the defendant, and that all of this 
printed matter was furnished to Newman by the 
defendant.

It also appeared without contradiction, that 
the complainant did apply for a policy to in-
demnify him for loss for robbery of money and 
jewelry; that Newman so understood the appli-
cation, and that the policy of insurance which 
he handed to the complainant was a policy which 
he ^Newman, the agent, supposed was a policy 
for loss of money and jeurelry.

It also appeared in the evidence that the gen-
eral manager of the Company, a man named 
Brush, after the application for the insurance 
policy had been made, called on the complain-
ant at his place of business for the purpose of 
inspecting same, and there ascertained that the 
sole business of the complainant was that of a 
jewelry store keeper.

On the 20th of May, 1924, complainant was 
held up by masked men and robbed of a large 
part of his jewelry. Not being indemnified by 
the defendant, he brought action in the Pass'aic 
Circuit Court and there for the first time through 
the question being raised in the pleadings, he 
learned that the policy of insurance which had 
been issued to him was a policy which indemni-
fied him for loss of money and securities. It ap-
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peared equally strong in the case, that com-
plainant had never carried any securities and 
had no intention of insuring against loss of 
securities. Thereupon complainant brought suit 
in the Court of Chancery to reform the policy 
of insurance, claiming that the same was a mis-
take; and that such mistake was a mutual one, 
and that in any event the Company was put on 
notice after the inspection by its general man-
ager, Mr. Brush, that the policy issued could 
not have been intended to be the policy desired 
by the complainant.

The Court after a thorough hearing on the 
subject found as it appears by the opinion (P. 
23), that there was a mistake in fact, and de-
creed the reformation of the policy by substitut-
ing for the words, “ moneys and securities,”  the 
words, “ moneys and jewelry.”

It is from this decree that the defendant ap-
peals, and charges a number of grounds, none 
of which, it is contended, are of sufficient force 
to justify a reversal.

POINT I.

Newman, the man with whom com-
plainant contracted was the undoubted 
agent of the Company.

The policy of insurance, Exhibit C l. (P. 102, 
Ls. 20-30), closes as follows:

“ In Witness Whereof, The Fidelity and 
Deposit Company of Maryland had caused 
this Policy to be signed by its President 
and Secretary at Baltimore, Maryland, and
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counter signed by a duly authorized Agent of 
the Company.”

Under the names of the Secretary and Presi-
dent of the Company, appears the words:

“ Countersigned by Mellor J. Newman.”  
(P. 119).

Exhibit C-4 (P. 107) is a letter from defend-
ant in reference to this policy under discussion, 
and it is addressed to Mellor J. Newman, and 
closes as follows:

“ Kindly countersign this policy. Copy 
of same is enclosed for your files”  (P. 108
L. 1).

Exhibit C-5 (P. 108, Ls. 25-30), is a letter with 
reference to the same policy and is addressed 
to Mellor J. Newman and directs him to attach 
a certain rider to the policy.

Exhibit C-6 is a letter from the defendant 
Company addressed to Mellor J. Newman, which 
amongst other things they express regret that 
they spelled his name wrong on the printed 
matter which they had furnished him (P. 109, 
Ls. 20-25).

Exhibit C-7 is a business card which reads 
as follows:

“ F id e l it y  an d  De po s it  Co mpa n y  
o f  Ma r yl a n d .

Fidelity & Surety Bonds & Burglary 
Insurance.

Me l l o r  J. Ne w ma n  126 Market St.,
Agent. Paterson, N. J. ”

(P. 109 at bottom).
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Exhibit C-7-1/2 is a letter from defendant 
Company to Newman in which amongst other 
things is stated:

“ We will see that some stationery is sent 
to yon direct from the Home Office.”

This letter is countersigned by George H. 
Brush, who was the man that afterwards in-
spected the premises of complainant.

Exhibit C-8 is a letter head of the Company, 
viz:

“ F id el it y  a n d  De po s it  Co mpa n y  
o f  M ar yl and

Fidelity and Surety Bonds and Burglary 
Insurance, Baltimore.

Me l l o r  J. Ne w ma n ,
Agent.

126 Market St., U. S. Trust Co., Bldg., 
Paterson, N. J .”  (P. I l l ,  Ls. 1-20).

The importance of this is that it appears in 
connection with the testimony of Mellor J. New-
man, whose testimony begins at page 45, wlio 
testified to his signature at bottom of policy 
(P. 45, L. 40). He testified that he had au-
thorization to act for the defendant Company 
(P. 45, L. 40); that he had the authority to write 
burglary insurance (P. 50, Ls. 1-10), and that 
this authorization was in writing.

Again at page 51, line 1, this original au-
thorization, however, he was unable to find; that 
the various other exhibits which we have quoted 
above viz., letters and business cards, upon 
which appears the name of defendant Company 
and also the name of witness, Mellor J. New-
man, as agent; that all of this stationery was 
printed and furnished to him by the defendant 

% .
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Company. This appears fully on his rebuttal 
testimony beginning at page 78, E. 30 and con-
tinués down to the end of page 80.

It will be noted that upon examining this sta-
tionery that the term “ Agent”  is without quali-
fication. Mr. Newman further testified that he 
explained to the complainant and his broker 
that he would take the matter up with his Com-
pany before he issued the policy; that when he 
told him he owned a jewelry store, he then took 
it up with Mr. Brush ; that complainant told him 
“ He wanted his jewelry covered against hold-
ups; that it affected his credits in New York; that 
salesmen would ask him if he was covered with 
insurance”  (P. 46, Ls. 25-30); that he took this 
matter up with Mr. Brush, the manager of the 
Newark Office (P. 46, L. 35); that he took it up 
through the medium of letters and telephone 
calls (P. 46 at bottom P. 47 at top) ; that a rep-
resentative came from Newark to see him in ref-
erence to same and asked him questions regard-
ing the assured (P. 47, Ls. 26-28). All of this 
was in June, 1923, and thereupon a policy was 
issued.

It is important to note that before this policy 
was issued that ,they had full knowledge of the 
fact that the complainant was a jeweler, as their 
letter Exhibit C-3 (P. 106), addressed to Mr. 
Newman sets forth:

“ With reference to coverage for the jew-
elry store you were inquiring about over the 
telephone today,”  etc.,

and closes with:
“ Jewelry stores, as a class, are considered 

a very hazardous line, so that we would 
want to make an inspection of the premises 
before we issued any policies and to get a
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line on the concern 'before we issued any 
fidelity bonds”  (P. 107, Ls. 4-12).

This inspection referred to in the letter was 
later made by Mr. Brush, the Manager of the 
Company of New Jersey, as appears from his 
testimony at page 27, Ls. 1-10 and again at page 
57, Ls. 30-35.

Under examination of the Court at the bot-
tom of page 58, Mr. Brush, manager of the 
Company, testified as to why he had inspected 
the premises, and at page 59, Ls. 10-20, he said 
he saw no moneys or credits, but he did see 
jewelry, and made a report in writing, which 
he did not, however, produce (P. 59, Ls. 30-40).

It will thus be seen that the evidence was 
overwhelmingly to the point that Newman was 
an agent; that Mr. Brush, the manager of the 
Company inspected the premises and thereafter 
caused a policy to be issued.

POINT II.
There was a mutual mistake between 

complainant and defendant as to the 
terms of the policy which is the subject 
of this suit.

We. have shown that Newman was the de-
fendant’s agent and clothed with authority to 
make applications for and write burglary in-
surance for the defendant company (P. 50, Ls.
5-10); (P. 51, Ls. 12-20); (P. 52, Ls. 5-10), 
for whose benefit he collected premiums. The 
complainant, Thomas Sardo, asked Newman, the 
defendant’s agent for a holdup policy covering 
“ money and jewelry”  and Newman, said he
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would have to take it up with his company (P. 
46, Ls. 20-30). Newman thereafter did take it 
up with his company and as a result thereof, 
a policy covering “ money and securities’ ’ was 
sent by the defendant company to their agent 
Newman, who said when he countersigned the 
policy, he had examined it casually and inter-
preted it in his own mind as a policy covering 
“ money and jewelry”  (P. 18, Ls. 20-25) (P. 30, 
Ls. 25-30).

Complainant says that since he asked the de-
fendant’s agent, Newman, for a holdup policy 
covering money and jewelry and defendant’s 
agent, Newman, at a subsequent period handed 
the complainant a policy which he (Newman) in-
terpreted in his own mind as covering “ money 
and jewelry,”  but which in fact was a policy on 
“ money and securities,”  then there was a mu-
tual mistake of fact in the terms of the policy 
M-611250 (P. 30, Ls. 25-30) (P. 31, Ls. 5-10).

Any transactions or dealings which the com-
plainant had with the defendant company was 
through their agent Newman, and since com-
plainant asked Newman for a “ holdup policy”  
covering “ money and jewelry”  and Newman had 
replied that he would have to take it up with 
his company and since Newman did take it up 
with his company, it may be presumed that the 
defendant company was told by their agent, New-
man, that the complainant desired a “ holdup 
policy”  covering “ money and jewelry”  and 
since at a subsequent period after communicat-
ing with his company, Newman handed the com-
plainant a policy, which he received from his 
company (P. 74, Ls. 30-40) without explaining to 
the complainant what kind of a policy it was, it 
may be presumed that both complainant and New
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man, believed that the complainant received the 
kind of a policy he asked for.

Since the testimony shows that the complain-
ant did not get the kind of policy he asked for, 
to wit: (a holdup policy covering money and 
jewelry) but got a policy covering money and 
securities (P. 31, Ls. 5-10) it is obvious that 
there was a mutual mistake between complain-
ant and the defendant company, either through 
the fault and carelessness of Newman, the agent 
of the defendant company or Mr. Brush, the 
manager of the defendant company at Newark, 
New Jersey, who inspected complainant’s store.

The mind of the complainant and the defend-
ant, acting through its duly authorized agent 
therefore met on the contract as to the terms of 
the policy, viz., that it should be a policy to in-
demnify the complainant from loss of money and 
jewelry. Since the policy issued was for “ money 
and securities,”  but did not express the terms of 
the policy mutually agreed upon under the con-
tract made between the parties, hence it was a 
proper case for reformation, and the decree of 
the Court of Chancery in inserting the word 
“ Jewelry”  in place of “ Securities,”  so that the 
policy read “ ‘ Money and Jewelry,”  expressed 
the proper terms of the contract.

We assume that it is needless to cite authori-
ties to the fact that the principal of course is 
bound by the acts of the agent, within the scope 
of his authority, and within the scope of his ap-
parent authority. It is well settled that if 
through mistake of the agent of the Company, 
both the complainant and defendant must suffer, 
that the penalty should fall upon the Company 
as being the innocent cause, rather than upon 
the complainant.



In the case of Crescent Ring Co., Inc. v. Trav-
elers Indemnity Co., 132 Atl. Rep., P. 106, in dis-
cussing the question of principals bound by the 
acts of its agent, the Court said:

“ And the limit of his power to bind the 
indemnity company was the apparent au-
thority which it permitted him to assume, or 
which it held him out to the public as pos-
sessing”  (2nd Col., P. 108).

POINT III .
The defendant argues, “ did defend-

ant’s representative, Newman, have the 
power and authority to make a mutual 
mistake for  the defendant Company 
with the complainant, Sardo?”

Newman solicited business for the defendant 
Company, he made application for policies, he 
had authority to write burglary insurance and 
countersigned and delivered the policies after 
they were issued by the defendant. I f Newman’s 
authority was limited and he was not a general 
but a special agent, then it became incumbent 
upon, and it was the duty of the defendant Com-
pany to put the complainant on guard and to 
notify him that Newman’s authority was limited.

Newman notified the defendant Company of 
the character of insurance the complainant de-
sired (P. 46, Ls. 30-40; P. 82, Ls. 35-40; P. 83, 
Ls. 1-10), and when the defendant Company sent 
Newman a policy of insurance, he (Newman) as 
the defendant’s agent had the right to assume 
that his Company sent him the character of in-
surance he told them that complainant desired 
in the absence of any explanation, instructions or
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directions coming with the policy, the defend-
ant Company sent Newman their, agent. When 
the defendant Company sent Newman a policy 
of insurance other than what he told them the 
complainant desired, it became the defendant 
Company’s duty to see, inquire and investigate 
whether its agent, Newman, merely handed the 
complainant the policy or explained to com-
plainant that it was a policy other than he de-
sired, for as a matter of law the defendant Com: 
pany knew they would be liable if its agent New-
man, merely handed the complainant the policy 
without making an explanation to the complain-
ant to the effect that the policy was of a differ-
ent character than that which the complainant, 
Sardo, ordered from the defendant Company 
agent, Newman.

It was within the knowledge of the defendant 
Company as to the character of insurance the 
complainant desired (P. 46, Ls. 30-40; P. 55, Ls. 
25-30), and they knew as a matter of law that 
the complainant had the right to assume he would 
get the character of insurance he asked for in 
the absence of an explanation made to him by 
Newman when Newman handed him the policy 
of insurance.

I f Newman, the defendant’s agent had the 
power and right to make application for insur-
ance, solicit insurance business, write burglary 
insurance and countersign policies and receive 
premiums for the benefit of the defendant Com-
pany, logically a mistake in his duties would 
bind the defendant Company (P. 79, Ls. 18-25).

The power of Newman to act as its agent was 
unquestioned and we again refer the Court to 
his entire testimony on rebuttal beginning at 
page 78 and continuing to page 80.
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A mistake is not a matter of law which is 
questioned to be within the scope of an agent’s 
authority; it is only a positive act, an act of 
commission which is questioned to be within the 
scope of an agent’s authority.

POINT IV.
The failure of the complainant Sardo 

to read and examine the policy in 
question does not bar the equitable re-
lie f he now prays for.

It seems to be contended in defendant’s brief, 
that in the case of Giammares v. Caffaro, 89 Eq. 
P. 460, the Court held:

“ Failure of the insured to read the policy 
and thus discover the omissions is not such 
negligence as will bar relief.”

Vice Chancellor Lane in his opinion said:
“ The defendant insists, fourth, that be-

cause of the failure of the insured, or his 
broker to read the policy, there can be no 
relief. Here again there is a wide diverg-
ence of opinion in foreign jurisdictions. 
Some have followed the rule adopted by the 
Wisconson Supreme Court in Bostwice v. 
Mutual L. Ins. Co., 116 Wis. 392; 67 L. R. 
A., 705, which is to the effect that the prin-
ciples of caveat emptor apply to the sale of 
an insurance policy with as much rigidity as 
in the case of a sale of merchandise. Others 
have adopted a contrary rule. 67 L. R. A. 
727 et seq.; see, note to Botvin v. American 
Harrow Co., 28 L. R. (N. S.) 882 et seq.”

“ I think the rule to be applied in this 
State is to be gathered from a considera-
tion of the following cases: Loyd v. HulicJc, 
69 N. J. Eq., 786, in which the Chief Justice
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said: ‘ Its (that is, the deed) delivery by the 
defendants to the complainants without a 
disclosure of the fact that it contained these 
covenants was equivalent, it seems to me, to 
a declaration on their part that the deed 
was drawn in conformity to the provisions 
of the contract. It is true that the complain-
ants might readily have discovered by an 
examination of the deed before accepting it, 
that it was not what they had bargained for, 
and it may be conceded that prudence upon 
their part required a scrutiny of the deed be-
fore its acceptance by them. But I am not 
able to perceive that their failure to discover 
the fraud disentitles them to relief. In the 
transaction of business men ordinarily deal 
with one another in the belief that each is 
honest \ ’ 9

The case of Crescent Ring Co. v. Travelers Co., 
132 At. Hep., P. 106, does not hold to the con-
trary the rule above enumerated. That case, 
however, was not a suit for a reformation of a 
contract on the ground of mistake, but an action 
at law for fraud. There was urged before the 
Court of Errors, by the appellant a reason for 
granting motion for non-suit, which was over-
ruled, the reason being that the Ring Co. had an 
opportunity to ascertain the extent of the terms 
of the policy, the truth of the agency, etc., and 
that they failed to exercise that right.

Vice Chancellor in his opinion said:

“ In support of this several cases are 
cited in the United States Supreme Court 
and in New York and some other States, but 
none in New Jersey”  (P. 109—2nd Col.).

Had the complainant in the case at bar pro-
ceeded with his action at law, and the judge had 
permitted the parties to testify pro and con as
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to what was contracted for, a situation somewhat 
similar to the Crescent Ring Co. would have been 
presented. In the Ring Co. case too, the Court 
urges as a reason for holding the complainant 
responsible for his failure to read, was upon a 
principal laid down in the case of Metsger v. 
Aetna Ins. Co., 227 N. Y. 411, viz.:

‘ ‘ That ignorance through negligence or in-
excusable truthfulness, will not relieve a 
party from his contract obligations” , etc.

There was no ignorance or inexcusable ignor-
ance in the case at bar. Why should the Court 
assume that if the complainant had read the 
policy and had seen the word “ Securities”  there 
instead of “ jewelry” , that as a matter of law he 
would have been bound to know that such a term 
did not embrace jewelry? Indeed, so broad is 
the term “ Security,”  that it was thoroughly 
argued and necessitated an opinion of the Court 
of Chancery, in the case of Pratt v. Worrell, 66
N. J. Eq., P. 194. In that case it was held that 
the word “ securities”  did not embrace land.

In 35 Cyc., P. 1283, appears a variety of defi-
nitions of the word “ securities,”  and amongst 
one of the cases cited, it was held that stock cer-
tificates were not securities (Howard Savings 
Inst. v. Newark, 63 N. J. L. 547. In another case, 
it was held that real estate and mortgages were 
not securities (People v. Mercantile Credit Guar-
anty Co., 35 Mise. (N. Y.), 755).

How then can it be said that this man upon 
reading the word “ securities,”  would be bound 
to know its exact definition to the extent of being 
put oh notice, that it did not include jewelry.

While in the case of Howard Savings Inst. v. 
City of Newark, first argued in the Supreme
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Court (63 N. J. L., P. 65), and where the de-
cision there handed down was reversed by the 
Court of Errors and Appeals in 63 N. J. L., P. 
547, gold and silver certificates of the United 
States were held to be, by the Court of Errors 
and Appeals, ‘ ‘ securities. ’ ’

Yet a person of ordinary intelligence would 
speak of these certificates as money.

POINT V.
Defendant’s contention that it had 

refused to issue a policy such as com-
plainant desired is without a shred o f 
evidence to support it.

Counsel for the defendant-appellant cites cases 
in his brief only two of which may have any 
bearing on the case sub judice, to-wit:

1. Crescent Ring Co. v. Travelers Indemnity 
Co., reported in N. J. Adv. Rep., Yol. 4, No. 6 
(Feb. 6, 1926).

2. Koch v. Commonwealth Ins. Co. of N. Y 
reported in 87 Eq., at page 90, and affirmed in 
88 Eq., at page 344.

The case of Crescent Ring Co. v. Travelers Ind. 
Co., may be distinguished from the case sub 
judice. That was a case, where a purchaser com-
menced an action at law against an innocent 
vendor, alleging fraud of defendant’s agent in 
procuring the sale of insurance.

This case is on bill to reform a policy of in-
surance and there is no allegation of fraud in 
the bill, but complainant’s position is, that he is 
entitled to a reformation of his insurance policy
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where defendant’s agent (Newman) who counter-
signed the policy and complainant made mutual 
mistakes and the mistake of the defendant’s 
agent (Newman) who countersigned the policy 
was either due to his own carelessness and ne-
glect or due to the carelessness and neglect of 
some other agent or servant of the defendant 
Company.

The case of Koch v. Commonwealth Ins. Co. of
N. Y., reported in 87 N. J. Eq., page 90, and af-
firmed in 88 N. J. Eq. at page 344, is directly in 
point with complainant’s case and is an au-
thority for complainant’s position.

The only reason reformation was not decreed 
in the Koch case was because, the Vice Chancel-
lor found “ the evidence in the case did not dis-
close whether the agent of the insurer was em-
powered to employ or engage the services of 
soliciting agents (P. 96 in the middle of the 
page) and any knowledge which the soliciting 
agent of the agent of the defendant had and which 
was material to the risk was not acquired by him 
by reason of his employment and he was not em-
ployer for that purpose and therefore under the 
circumstances could not bind the defendant”  
(P. 96 in the middle of the page).

But the court cites with approval the case of 
Franklin Fire Ins. Co. v. Martin, reported in 40
N. J. Law at page 568, and at page 574 of the 
report of that case it is said: “ If the proposal 
o f insurance be prepared by the agent of the 
company, and he misdescribes the premises, with 
full knowledge of their actual condition, and there 
be no fraud or collusion between the agent and 
the insured, the contract of insurance may be 
reformed in equity, and made to conform to the 
condition of the premises as they were known to
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the agent.”  This case is directly in point with 
the complainant’s contention.

In the case sub judice the proposal of insur-
ance was prepared by Newman, the agent of the 
defendant Company (P. 45, Ls. 30-40) and ap-
parently defendant’s agent, Brush, their mana-
ger at the Newark office misdescribed the “ cov-
erage”  of the policy (P. 74, Ls. 30-40) and made 
it read “ money and securities”  instead of 
“ money and jewelry” , for Newman, who was de-, 
fendant’s agent told Brush, the defendant’s 
manager at the Newark office, the character of 
policy, the complainant desired (P. 46, Ls. 20-40) 
(P. 82, Ls. 35-40) (P. 83, Ls. 5-10).

Now, if Newman, the defendant’s agent, pre-
pared the proposal of insurance and communi-
cated with Brush, the defendant’s manager at 
Newark and told him what kind of a policy, the 
complainant desired and he (Brush) with full 
knowledge of the character of insurance policy, 
the complainant desired, misdescribes the cover-
age of the policy and makes it read “ money and 
securities”  instead of “ money and jewelry”  and 
there is no fraud or collusion between the agent 
and the insured, the contract of insurance may 
be reformed in equity and made to conform to 
the terms of the coverage of the policy as they 
were known to both Newman and Brush, the 
agents of the defendant.

On page 97 of the Koch case, 87 Eq., second 
paragraph, the court said: “ There are authori-
ties to be found in which it is held that when a 
soliciting agent has been appointed by an insur-
ance company and supplied by the company with 
blank applications for insurance, and such an 
application for insurance has been filled in by 
the soliciting agent at the request of and in be-
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half of the insured, and by mistake of the agent 
contains matter from that which the insured has 
correctly stated to the agent, the insurer will be 
charged with knowledge of the matter actually 
supplied by the insured to the soliciting agent, 
and that the policy, issued in conformity to such 
written application may be reformed at the in-
stance of the insured.”  This language is very 
appropriate to the complainant’s case.

The Vice Chancellor found as a matter of fact 
that the defendant intended to issue a policy 
covering “ money and jewelry”  and that the de-
fendant’s theory of the case was incredible.

Respectfully submitted,

W a r d  &  M c G i n n i s ,

Solicitors for Complainant-Respondent.

P e t e r  J. M c G i n n i s ,

Of Counsel.






