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Notice of Appeal. 

NO'T'ICE OF APPEAL. 
Filed June 29, 1926. 

Essex County Circuit Court 
THE FIRST NATIONAL BANK OF 

BELLEVILLE, a corporation of 
Am erica, 

Plaintiff, 

vs. 
NATIONAL Box & LUMBER CoM-

PANY, a corporation of Amer-
ica, 

Defendant. 

Action at 
Law. 
Notice of 
Appeal. 

To Kessler & Kessler, attorneys of plaintiff: 

PLEASE TAKE NOTICE that the defendant ap-
pea ls to the New Jersey Supreme Court from 
the whole of the judgment entered in the above-
entit led cause. 

SCHNEIDER & S.CHN-EIDER, 
Attorneys of Defendant. 

J ACOB SCHNEIDER, 
Of Counsel. 

Due service of within notice of appeal is hereby 
acknowledged ~his 25th day of June, 1926. 

KESSLER & KESSLER, 
Attorneys of Plaintiff. 
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2 
Grounds of Appeal. 

GROUNDS OF APPEAL. 
Filed July 27, 1926. 

New Jersey Supreme Court 

FIRST NATION AL BANK OF BELLE-
VILLE, 

Plaintiff-Appellee, 

vs. 

NATIONAL Box & LUMBER Co., 

D efendant-Appellant. 

Action at 
Law. 

On Appeal 
from Essex 
County 
Circuit 
Court. 

Grounds of 
Appeal. 

The defendant-appellant, National Box & Lum-
ber Co., hereby sets forth the grounds of appeal 
in the above entitled matter: 

(1) The Trial Court, over objection of de-
fendant's counsel, allowed the witness Edwin A. 
Rung to answer the following question: 

Q '' At the time of the winding up of 
the affairs of the Troy Realty Company did 

30 you receive any money on account of that 
claim at all f '' 

40 

(2) The Trial Court, over objection of de-
fendant's counsel, allo,ved the witness Edwin A. 
Rung to answer the following question: 

Q "Unpaid, to be paid by the National 
Box & Lumb~r Co., $5,000. '' 

What does that mean f 

3 
Ground s of AppeaZ. 

(3) The Trial Court refused to grant the 
motion of defendant's counsel to strike out the 
following answer by the witness Edwin A. Rung: 

"That notation represents a note of the 
trus tees in the amount of $5,000, which ma-• tured on April 10, 1925, but ,vas to be taken 
up hy the National Box & Lumber Co." 10 

( 4) The Trial Court, over objection of de-
fendant's counsel, allowed the witness Edwin A. 
Rung to answer the follo,ving question: 

Q "I also note you have an item of $13,-
552.66. That is an iten1 above and it is 
111arked 'Deficiency'." 

What does that mean f 

(5) Tihe Trial Court refused to grant de-
fenda nt's motion for a direction of a verdict in 
favor of the defendant a:t the close of the case 20 
and submitted said case. to the jury whereas said 
Court should have granted said motion and di-
rected a verdict in favor of the defendant. 

( 6) The Trial Court granted plaintiff's mo-
tion for a direction of a verdict at the close of 
the cas-e, to which defendant took exception. 

SCHNEIDER AND SCIINEIDER, 
Attorneys of Defendant-Appellant. 30 

JACOB SCHNEIDER, 

Of Counsel. 

Consent is hereby given to the filing of the 
within grounds of appeal as of due tin1e. 

KESSLER & KESSLER, 
Attorneys of Plaintiff-Appellee. 
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Summons. 

SUMMONS AND ·COMPLAINT. 

Filed August 10, 1925. 

Ess ,ex County Circuit Court to· 
National Box & Lumber Company, a 

(SEAL) corporation: You ARE SuM.MONED to 
10 answer the complaint of First Na-

tional Bank of Belleville, N. J., a cor-
poration, in an action at law in the Essex County 
Circuit Court AND TAKE NOTICE, that unless you 
file your affid~vit of merits within ten days~ and 
your answer to said complaint with the Clerk of 
the Circuit Court at Newark, N. J., within twenty 
days after servie-e upon you of this writ, and the 
annexed complaint, the plaintiff may proceed to 
the suit and judgment · may be entered agajnst 

20 you. 

30 

40 

WITNESS NELSON Y. DuNGAN, Judge of the 
Essex Cou~ty Circuit Court, at Newark, this 1st 
day of August, nineteen hundred and twenty-
five. 

JOIIN H. SCOTT, 
Clerk. 

KESSLER & KESSLER, 
Attorneys for Plaintiff. 
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Complaint. 

ESSEX COUNTl~ CIRCUIT COURT. 

THE FIRST NATION AL BANK OF 

BELLEVILLE, a corporation of 
America, 

Pla .intiff, 

vs. 
NATIONAL Box & LuMBER CoM-

PANY, a corporation of Amer-
ica, 

D'efenda ,nt. 

Action at 
Law. 
Complaint. 

The plaintiff, the First National Bank of Belle-
ville, a corporation of the United States of 
An1erica, with its principal office in the town of 
Belleville, County of Essex and State of New 
J ersey , says that: 

1. The plaintiff is the holder of a certain 
bond or obligation _made by the defendant, the 
National Box and Lumber Company, a corpora-
tion organized and existing under the Laws of 
the State of New Jersey, and authorized to do 
business in this State. 

Said bond or obligation is made to the plain-
tiff; the Riverside Box and Lumber Co., a cor-
porat ion of N cw Jersey; Thatcher Furnace Com-
pany, a corporation of New Jersey; Burkenmeier 
and I{uhn Co., a corporation of N evv Jersey, and 
Tobias Grunt of the City of Newark, County of 
Essex and State of New Jersey, a copy of ,vhich 
bond or obligation is hereto annexed and made 
a part of this complaint and more specifically 
referred to . 

2. Riverside Box & Lumber Company, 
~rhatcher Furnace Company, Burkenmeier and 

10 
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Kuhn Co. and Tobias Grunt have 1by assignm ent 
a_ssigned their interest in said bond to the plai n-
tiff, a copy of ·which assignments are hereun to 
attached and made a part hereof. 

3. On March, 1924, in the City of NeViTar k, 
County of Essex and State of New J ersev the 

10 def end ant bound itself in the sum of five., thou-
sand ( $'5,000.00) dollars to the plaintiff and its 
assignees with the conditions thereunder writt en 
and more specifically herewith se.t out: 

'' 1. If the parties of the second part jointl y 
and severally refrain from applying for 
a receivership for the said ~rroy Realty 
Con1pany, and tbe creditors commit tee 
aforementioned wjll be formed to admin -
ister the affairs of the said Troy Realt y 

20 Company (insofar as it relates to the 
East Orange Tract) until such time when 
the respective claims of the parties her e-
unto shall have been liquidated. 

2. If the said .. A.nthony C. Camarat shall 
have received the sum of Eleven Thou -
sand Dollars ($11,000.00) now due on 
said mortgage together with interest 
thereon until date of cancellation of said 

3 0 mortgage, and 
3. If the parties of the second part jointly or 

severally shall not be paid their ju st 
rel aims in full at the time the affairs of 
the said Troy Realty Company will be 
,vound up; 
Then, in those events, mentioned in the 
preceding paragraphs, one, two and 
three, the party of the first part shall 
and will truly pay or cause to be paid 

4 0 unto the parties of the second part, in-

7 
Co1nplaint. 

dividually, jointly or severally, or th eir 
attorneys ,, executors, administrators, suc.-
cessor s or assigns a sufficient amount 
( the amount not exceeding in total the 
sum of Fiv e Thousand ($5,000.00) Dol-
lars, to make the percentage of loss, if 
any, sustain ed, by the parties of the sec-
ond part no greater than if the said 
party of the first part had not r eceived 
the sum of Eleven Thousand ($11,000.00) 
Dollars on the mortgage hereinabove 
mentioned, but had shared equally its 
proportionate loss, together with the 
parti es of the second part, then this obli-
gation to be void, otherwise to re ,main in 
full for ce and virtue.'' 

10 

Tba t in and by said contract the said National 20 
Box & Lumb er agreed in ter alia that if the said 
plaint iff and it s assigns would fulfill all the con-
ditions set forth in the said obligation then and 
those events the said defendant, the Na tional 
Box & Lumber Company, shall and will truly 
be and cause to be paid unto the plaintiff and 
its ass ign s, individually, jointly or severall y or 
their attorneys, executors, adminis trators, suc-
cessors or as signs a sufficient amount not ex-
ceeding the sum of five thousand ($5,000.00) 30 
dollars to make up the percentage of loss, if any, 
susta ined by the said plaintiffs. 

Tha t af ter th e execution of the said bond the 
plain tiff and its as s1gns complied with and ful -
filled all th e said conditions, to wit: 

The said plaintiff and it s assign ees, jointl y 
and severall y did refrain from appl ying for a 
receiver ship for the said Troy Real ty Compan y. 

The said plain tiff and it s assignees did form 
a creditor s ' committee, of which Elmer E. Ros s, 4o 
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the treasurer of the National Box & Lumber 
Company, was a member. That the said plain-
tiff and its assignees ,vere not paid their just 
claims at the time of winding up the affairs of 
the Troy Realty Company or at any other time. 
The said plaintiff did not in fact receive any 

1 o dividends , whatsoever in the winding up of the 
business of the Troy Realty Company. 

That the entire sum mentioned in the bond or 
obligation is now due the plaintiff and for which 
the defendant is liable to the plaintiff by reason 
of said bond to the extent of five thousand 
($5,000.00) dollars, and legal interest thereon 
besides costs of this action. 

Plaintiff, the ref ore, demands . as damages from 
the said defendant the su1n of five thousand 

20 ($5,000.00) dollars, with legal interest from 
March 24, ] 924, ·with costs of this suit to be 
taxed. 

I{ESSLER & KESSLER, 
Attorneys for the Plaintiff. 

KNow ALL l\1EN BY THESE PRESENTS, that the 
NATIONAL Box & l.iUMBER COMPANY, a corpora-

30 tion, having its principal office in the City of 
Newark, County of Essex and State of New 
Jersey, hereinafter known as the party of the 
first part, is held and firmly bound unto the 
RIVERSIDE Box & LUMBER COMPANY, a corpora-
tion, the First National Bank of Belleville a 

' corporation; THATCHER FURNACE COMPANY a 
' corporation; BuRKENMEIER and KuHN a cor-

' poration, and TOBIAS GRUNT, 
being hereinafter known as parties of the second 

4 0 part, in the sum of J:i7 ive Thousand ($5,000.00) 

9 
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Dollars, lawful money of the United States of 
America, to be paid to the said parties of the 
second part individually, jointly or severally or 
thefr certain attorneys, executors, administra-
tors, successors or assigns, for which payment, 
well and truly to be made, the party of the first 
part binds itself and its successors, firmly by 10 
these presents. 

IN WITNESS WHEREOF, the said NATIONAL Box 
& LUMBER COMPANY has caused these presents , 
to be signed by its TREASURER, attested by its 
SECRETARY and its common seal to be hereto af-
fixed the 24th day of March, one thousand nine 
hundred and twenty-four. 

TrrE CONDITION OF THIS OBLIGATION is such, 
that WHEREAS, on the eleventh day of Januar y, 
1924, the said parties herein -were creditors of 
the TROY REALTY COMPANY, a corporation, and 

WHEREAS, the affairs of the TROY REALTY CoM-
PANY are now in such condition that there is a 
possibility that one or n1ore of the parties of 
the second part may apply for a receivership 
for the said TROY REALTY CoMPANY, and 

WHEREAS, on the eleventh day of January, 
1924, the said TROY REALTY COMPANY executed 
a mortgage to ANTHONY C. CAMARATA in the sum 
of Eleven Thousand ($11,000.00) Dollars, which 
sum was paid to the NATIONAL Box & Lu.MBER 
COMPANY, the obligor herein, whjch guaranteed 
to the said ANTHONY C. CAMARATA payment of 
any loss in the event that any such loss were to 
be sustained on said mortgage by the said A.N -
THONY C. CAMARATA and 

' WHEREAS, the said parties of the second part 
dispute the priority of the said mortgage to 
their claims now existing against the TROY 
REALTY COMPANY and 

' 

... . . . 

20 

30 
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WHEREAS, the said parties hereunto are abo ut 
to form themselves into a creditors' committ ee 
for the purpose of taking over the present asse ts 
of the said TROY REALTY COMPANY (houses und er 
construction on East Orange tract only), for th e 
protection of their respective claims: 

10 Novv, THEREFORE, the party of the first par t 
agrees that: 

(1) If the parties of the se:cond part jointl y 
and severally ref rain from applying for a r e-
cei Yership for the said TROY REALTY CoMPANY, 
and the creditors' committee aforemention ed 
will be formed to administer the affairs of th e 
said TROY REALTY COMPANY (insofar as it r e-
lates to the East Orange tra ,ct) until such tim e 
when the respective claims of the parties her e-

20 unto shall have been liquidated, 

30 

(2) If the said ANTHONY C. CAMARATA shall 
have received the sum of Eleven Thousand ($11, 
000.00) Dollars now due on said mortgage to-
gether with interest thereon until date of can-
cellation of said mortgage, and 

( 3) If the parties of the second part jointl y 
or severally shall not be paid their just claim s 
in full at the time - the affairs of the Haid TROY 
REALTY COMPANY will be wound up ; 

Then, and in those events, mentioned in th e 
preceding paragraphs, one, two and three, th e 
party of the first part shall and will truly pa y 
or ca use to be paid unto the partie -s of the sec-
ond part, individually, jointly or sev erally, or 
their attorneys, executors, administrators, su c-
cessors or assigns a sufficient amount ( th e 
amount not exceeding in total the sum of Fiv e 
Thousand ($5,000.00) Dollars, to make the p e·r -
centage of loss, if any, sustained by the parti es 

4 O of th e second part no gr eater than if the said 

11 
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pa rty of the first part had not received the sum 
of El even Thousand ($11,000.00) Dollars on 
the mortgage hereinabove mentioned, but had 
share d equally its proportionat e loss tog ether 
with th e parties of the second part, then this 
oblig ation to be void, otherwise to remain in 
fu ll f orce and virtue. 1 o 

NA TIONAL BOX & LU~{BER COMPANY, 

By ELMER E. Ross, 
Trea surer. 

Signe d, sealed and delivered 
in the pr esence of 

Attest : 

HARRY LUBIN, 
(L. s. ) Sec r etar y . 20 

FoR VALUABLE CONSIDERATION, to u s in hand 
paid by th e FI RST NATIONAL BANK OF BELLEVILLE, 

EW JERSEY, a corporation of th e Uni te d Sta t es , 
the unders ign ed, do h er eby as sign and se t over 
to the F IRST NATIONAL BANK OF BELLEVILLE, a 
certain bond mad e by th e NATION AL Bo x & LuM-
BER Co.MPANY to th e RIVERSIDE Bo x & LUMBER 
CoMrANY, THE F IRST NATIONAL BANK OF BELLE- 30 
VILLE, NRw JERSEY, Trr E T HATCHER F URNACE 
CoMPANY TOBIAS GRUNT and BERKENMEIER & 

' ' I( ur-rN COMPANY, whi ch Bond is in the sum of 
Fi ve Thousand ($5,000.00) Dollar s and da te d 
the 24th day of ~1-arch, 1924, and wh ich bon d 
was made in the m atter o.f the Tro y R ea lty 
Company . 

IN WITNESS WHEREOF, the sa id p ar t ies have 
hereunto cau sed these pr ese nt s t o be signed by 
their presiden ts, a tt ested by their sec r etaries and 4 o 

... 
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their corporate seals hereto affixed this 
day of July, A. D. 1925. 

Signed, sealed and delivered 
in the presence of 

RIVERSIDE BOX AND LUMBER COMP ANY , 
10 By MoRRIS H. CoHN, 

Trustee in Bankruptcy for the said 
Riverside Box and Lumber Company. 

Witne ·ss: 

THE THATCHER FURNACE COMPANY, 
By MULLIN WAYNE, 

President. 

Attest: 
20 

30 

JAS. P. LYON, 
Secretary. 

BERKENMEIER & KUHN COMPANY, 
By A. G. BIRKENMEIER, 

President. 

Attest: 

OTTO KuHN, 
Secretary. 

FoR VAL u ABLE CoNSIDERATION, to us in han d 
paid by the FIRST NATION AL BANK OF ·BELLEVILLE, 
N. J., a corporation of the United States, th e 
undersigned, does hereby assign and set over 
unto the FIRST NATIONAL BANK oF BELLEVILLE, 
N. J ., a certain Bond made by th e NATION AL Box 
AND LuMBER CoMPANY to the RIVERSIDE Box AND 

40 LUMBER COMPANY, THE FIRST NATIONAL BANK OF 
BELLEVILLE, N. J ., THE THATCHER FuRN ACE CoM-

13 
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PANY, ToBIAS GRUNT, and BERKENMEIER & KuHN 
Co., which B ond is in th e sum of Fi ve Thousand 
($5,000.00) Dollars, and date d the 24th day of 
March 1924, and which B ond was made in the 
matter of the Troy R ealty Company . 

IN WITNESS WHEREOF, I have hereunto set my 
hand and seal th is the 27th day of J uly A D 10 
1925. ' . . 

(Sgd ) TOBI A S GRUNT, (L. s. ) 

Signed, sea led and delivered 
in the presence of 

(Sgd) BENJAMIN SINGER. 

I hereby appo in t and depute vVill iam V. Byrne 
to serve the ·within wri t . 

Witness my hand and seal this 3rd day of 
August, 1925. 

Sheriff Fees $10.78 

Ha rr y B . 0 'Conne ll, 
Sher iff. 

By Conra d Deuchler , 
Und er Sher iff. 

(L. S.) 

Served the with in Sum mons and Complaint 
~ug_ust 5, 1~25, perso nally up on Char les Lef -

owitz, president of Nat ional Box & Lu mber 

£
Company, a corporat ion the within named de-
endant by d 1· · • at . e iveri ng to him a tr ue copy thereof 

N 
th eir place of busi ness 354 South street 

ewark, N. J. ' 
H arry B. O 'Conne ll ' Sheriff. 
By Wi lli am V. Byrne , 

Special Deputy . 

. .... . . . 
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AFFIDAVIT OF MERITS. 
Filed September 10, 1925. 

ESSEX COUNTY CIRCUIT COURT. 

FIRST NATIONAL BANK OF BELLE-
VILLE, a corporation, 

Plaintiff, 

vs. 

NATIONAL Box & LUMBER CoM-
PANY, a corporation, 

D ef enda n t. 

Action at 
Law. 

Affidavit of 
M erits. 

CHARLES LEFKOWITZ, of full age, being duly 
sworn on his oath, deposes and says : 2 O That he is the president of the National Box 
& Lumber Company, the defendant in this suit, 
and that he believes that the said defendant, th e 
National Box & Lumber Company, has a ju st 
and legal defense to this action on the merits of 
the case. 

CHARLES LEFI{OWITZ. 

Sworn and subscribed to before me 
30 this eighth day of September, 1925. 

40 

. GLADYS A. SAVAGE, 
A Notary Public of Ne·w Jersey. 

Consent is hereby given to the filing of the 
within affidavit as of due time. 

KESSLER & KESSLER, 
Attys. of Plaintiff. 

15 
Answer . 

ANSWER. 

F iled Sept. 10, 1925. 

ESSEX COUNTY CIRCUIT COURT. 

THE FIRST NATION AL BANK OF 
BELLEVILLE, a corporation of 
America, 

Plaintiff, 

vs . 

NATIONAL Box & LUMBER CoM-
PANY, a corporation of Amer-

D efendant. 

Action at 
Law. 

Answer. 

The defendant a corporation of the State of 
New Jersey, havi~g its pri ncipal office in the City 
of Newark, in the County of Essex and State of 
New Jersey, answer ing the complaint filed here-
in, says that: 

(1) It has no knowledge or informat ion suf -
ficient to form a belief as to the contents of the 
first section of paragraph 1; it admits the con-

10 

20 

tents of the second sect ion of paragraph 1. 3 o 
(2) It has no knowledge or infor mat ion suffi-

cient to form a belief as to the contents of para-
graph 2. 

(3) It admits parag r aph 3 fro m the begin-
ning thereof to the end of quotat ion in single-
space type, and denies the balance of said para~ 
graph. It specifically denies the legal conclu-
sion set forth therein that the above defendant 
bound itself to pay a certa in sum of money 
named in said parag-raph unde r said condit ions. 4 0 
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Answer. 

( 4) It admits the allegation contained in 
paragraph 3, on page 3 (p. 7), that the plaintiff 
and others refrained fron1 applying for receiver -
ship for th e Troy Realty Company, and that 
plaintiff and its assignors formed a creditors' 
committee. It also admits that the asid plaintiff 

10 and its assignors were not paid their claims at 
the time of the winding up of the affairs of the 
Troy Realty Company, and that the plaintiff did 
not receive any dividends. It denies the allega -
tion in paragraph 3, on page 3 (p. 8), that the 
entire sum, or any sum mentioned in the bond, is 
due to the plaintiff or to anyone else fron1 th e 
defendant. 

20 

FIRST SEPARATE AND DISTINCT 
DEFENSE. 

The defendant agreed in the bond mentioned 
and set forth in the co"mplaint to pay, or cause 
to be paid, unto the plaintiff and its assignors a 
sufficient amount ( the amount not exceeding in 
total the sum of Five Thousand Dollars) to make 
the percentage of loss, if any, sustained by the 
plaintiff and its assignors, no greater than if 
Anthony C. Camarata had not received the sum 
of Eleven Thousand Dollars on the mortgage 

30 mentioned in the agreement. The defendant is 
not bound on the said agreement to pay any sum 
whatsoever to the plaintiff or its assignors for 
the reason that the percentage of loss, if any, 
which the said parties have sustained, is no 
greater than it would have been had the said 
Camarata not received the said sum of Eleven 
Thousand Dollars on the said mortgage. 

40 

SCHNEIDER & SCHNEIDER, 
Attorneys of Defendant. 

17 
Reply. 

Consent is hereby given to the filing of the 
within answer as of due time. 

KESSLER & KESSLER, 
Attys. of Plaintiff. 

REPLY. 

Filed September 16, 1925. 

ESSEX COUNTY CIRCUIT COURT. 

THE FIRST NATIONAL BANK OF 

BELLEVILLE, N. J., a corpora-
tion, 

Plaintiff, 

vs. 
NATION AL Box & LUMBER Col\,r -

PANY, a corporation of New 
Jersey, 

Defendant. 

Action at 
Law. 

Reply. 

The plaintiff, a corporation of the State of 
New Jersey, having its principal office in the 
Town of Belleville, County of Essex and Stat e 
of New Jersey, as and for a reply to the Answer 
filed by the defendant herein, says that: 

1. It re-asserts and re-affirms each and every 
~llegation contained in the complaint filed here-
in. 

2. It denies all the matters contained in the 
separate defense filed in the answer herein. 

KESSLER & KESSLER, 
Attorneys for Plaintiff. 

" ... . -. 
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JUDGMENT. 

ESSEX COUNTY CIRCUIT COURT. 

38635 

10 FIRST NATIONAL BANK OF BELLE-
VILLE, a corporation, Action at 

Law. 

20 

Plaintiff, 

vs. 
NATIONAL Box & LUMBER CoM-

PANY, a corporation, 
Defendant. 

On Verdict 
By a Jury. 

JUDGMENT ENTERED FOR PLAINTIFF. 
Damages ................. . 
Costs .................... . 

$5,400.00 
69.21 

$5,469.21 
Kessler & I{essler, attorneys of plaintiff. 

This action was tried before Judge Worrall F. 
Mountain with a jury at the Essex County 
Circuit Court on June 17, 1926. 

30 The cause having been heard and submitted to 
the jury they return their verdict as follows: 

They find in favor of the plaintiff First 
National Bank of Believille, a corporation, and 
against the defendant National Box & Lumber 
Company, a corporation, for the sum of Fifty-
four Hundred Dollars damage. 

Whereupon it is adjudged that the plaintiff 
recover of the defendant the sum of Fifty-four 
I-Iundred Dollars ($5,400.00) and Costs, ·which are 

40 taxed at Sixty-nine Dollars and twenty-one cents, 

19 
J udgment. 

making in the whole the sum of Fifty-four hun-
dred sixty-nine dollars and twenty-one cents. 

Judgment entered and signed June 17, 1926. 

WILLIAMS. GUMMERE, 
Judge. 

Book 101 Circuit Court Judgments, page 287. 10 

20 

30 

40 ---
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Edwin A. Rung, direct 

ESSEX COUNTY CIRCUIT COURT. 

June 17, 1926. 

FIRST NATION AL BANK OF BELLE-

VILLE, 

Plaintiff, 

vs. Action at 
Law·. 

NATIONAL Box & LUMBER CoM -

PANY, 

Defendan.t. 

Before Worrall F. Mountain, J., and a jur y. 

For the plaintiff appear Kessler & l{essler 
(by Samuel I. Kessler.) 

For the defendant appear Schneider & 
Schneider (by Jacob A. Schneider.) 

( A jury is called and sw·orn.) 

Mr. Kessler opens for the plaintiff. 
Mr. Schneider opens for the defendant. 

(Argument.) 

EDWIN A. RUNG, s-worn in behalf of plain-
tiff. 

Mr. Kessler: I off er the bond . . 1n ev1-
dence. 

Mr. Schneider : No objection. 
(The bond is marked Exhibit P. 1.) 
Mr. Kessler: I offer in evidence the -as-

signment of the various persons in the bond 
to the First National Bank -of Belleville. 

21 

E dwin A. Rung, direct . 

Mr. Bchneider: No objection. 
(Two papers are marked Exhibit P. 2.) 

Direct exa1nination by Mr. Kessler. 

Q I suppose you are the cash ier of the First 
National Bank of Belleville 1 A Yes, sir. 

Q As such did you become acquainted with 
the Troy Realty Corporation of New Jersey 1 A 
Yes, sir. 

Q Did your bank have any dealings with the 
Tr oy Realty Company 1 A I t did. 

Q llow much was due to the bank against the 
Tro y Realty Company at the time that this bond 
was entered into between yourse lf and others 
and the First Nationa l Bank of Belleville 1 A 
Our claim ,vith the other creditors 1 

Q Your own claim °? A $38,000. 
Q At the time of the winding up of the affairs 

of the Troy Realty Company did you reeei ve any 
money on account of that claim at all 1 

Mr . Schne ider: I object. I think the 
accounting should be introduced in evidence. 
There ,vas an accounting sUJbmitted to us and 
I think it should go in evidence so that 
could speak for itself. 

The Court: I will admit it. 
Defendant's counsel prays an exception 

to this r~uling of the Court. 
Excep tion noted as ground of appeal. 

Q Did you receive any money on aooount of 
this bond 1 A I did not . 

Q I me,an on account of the claim °? A No, 
we did not. 

Q The full amount of $38,000 with accrued in-

10 

20 

30 

terest is due on that cl,aim 1 A Yes, -sir. 40 



22 
Edwin A. Rung, cross. 

Cross examination by Mr. Schneider. 

Q Is this your signature 1 A Yes, sir. 
Q Y,ou signed it ~ A Yes, sir. 
Q And swore to it ~ A Yes, sir. 
Q Before a notary public of New Jersey on 

10 June 13, 1925 t A Yes, sir. 
Q This paper shows the final winding up of 

the Troy Realty Company's affairs as admini s-

20 

tered by the trustee ~ A Yes, sir. 
Q Mr. Romer and Mr. Ross were the other 

trustees f A Yes, sir. 
Q How was this compiled, from records you 

kept of your trusteeship ~ A Yes, sir. 
Q Is this a true and exact record of the af-

fairs of the trusteeship from the beginning to 
the end until they were wound up t 

Mr. Kessler: I obje-ct as not prop er 
cross examination. 

The Court: I will admit it. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

A It is a ,copy of the final statement of th e 
30 trusteeship. 

40 

Q Is it a correct, exact statement of th e 
trustees of the winding up of the affairs of th e 
Troy Realty Company f A Yes, sir. 

Q Do you want to look it over before you 
answer that 1 A No, I have a copy. 

Q You have a copy ~ A Yes, sir. 
Q Whom was this dra" rn up by t 

Mr. Kessler: I object as improper cross 
examination. This witness was only pro -
duced as to the a:mount of the claim. 

23 
August G. Berken1neier, dir ect. 

The Court: Yes. 
Mr. Schneider: I think I will be willing 

to call him as my witness, but I think it 
would be more orderly to call him at the 
proper time. Will your · Honor instruct the 
witness to come back at two o'clock. 

Q Will you be back at two o'clock P. M. and 
stay until the trial is finished ? A Yes, sir. 

Mr. S-chneider: I ask that the repor t of 
the Troy Realty Company be marked for 
identification. 

(Same is marked D. 1 for identifi cation.) 

10 

AUGUST G. BERKENMEIER, s-worn in behalf 20 
of the plaintiff. 

Direct examination by Mr. Kessler. 

Q You are connected with Berkenmeier, Kuhn 
Company~ A Yes, sir. . 

Q Was Berkenmeier, Kuhn Company a cr~d1-
tor of the Troy Realty Company about the time 
tha t this bond, offered in evidence, w,as entered 

30 
intot A Yes, sir. 

Q Do you know how much the amount of 
your claim was at that time t A $4,726.33. 

Q Has any part of that claim ever been paid ? 
A No, sir. 

Q Did you participate in the winding up of 
the business of the Troy Realt y Company by 
the trustees t A I ·was ·one of the supervising 
men to finish the work on the premises. 

Cross examination waived. 40 
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Edwin A. Rung, direct-cross. 

EDWIN A. RUNG, recalled in behalf of the 
plaintiff. 

Direct examination by l\1r. I{essler. 

Q D·o you know the claim of the Riversid e 
10 Box & Lumber Company at the time this tru s-

teeship 1 A $14,900. 
Q And the Thatcher Furnace Company f A 

$7,537.78. 
Q And of Grunt 1 A $5,900. 
Q You were one of the trustees, were you 

not 1 A Yes, sir. 
Q Do you know w·hether they re-ceived any 

dividends of the trustees on account of thi s 
money? A The Grunt claim was adjusted be-
fore the trustees wound up their affairs; the 

2 0 others had not received any money. 
Q No money at all 1 A No. 

30 

Cross examination by Mr. Schneider. 

Q These amounts of these creditors you 
mentioned, those are amounts due before the 
trusteeship commenced 1 A Yes s , 1r. 

PLAINTIFF RESTS. 

EDWIN A. RUNG, recalled in behalf of the de-
fendant. 

Dir ect examination by Mr. Schneider. 

Q Exhi ·bit D. 1 for identification which I 
sho-wed you before you say is a final state ,men t of 

40 the expenditures and receipts of the trustees of 

25 
Edwin A. Rung, direct. 

the Troy Realty Company of March 28, 1924, to 
February 11, 1925 f A That's right. 

Q You have a copy of that f A Yes, sir. 
Q . All the creditors were given a copy of it . 

including the National Box & Lumber Company 1 
A Yes, sir. 

Q This ,copy marked D. 1 for identification, 
a copy of which was given to the National Box 
& Lumber Company is an authentic copy of the 
account f A Yes, sir. 

Q J\tir. Camarata was paid his $11,000 f A 
Yes, sir. 

Q Can you find in that aecount just when it 
was paid, 

Mr. Kessler: Counsel admitted in his 
opening an answer that he received the 
$11,000. 

1\1:r. Schneider: The dates I wish to get. 
The Court: You admitted receiving it. 
Mr. Schneider: Yes, but I ,vant to get 

the date; it might make a little difference. 

Q ( By Mr. Kessler.) Here is a check; read 
the date from 'the check. A October 25th. 

Q (By J\tir. Schneider.) Wha t year f A We 
paid $7,495.40 and July 12th, 1924, we paid 
$3,990. 

Q What was the begining date of the trustee-
ship f A l\f arch 28th. 

Q What year f A 1924. 
Q And the end of the date of the truste eship f 

A F ebruary 11, 1925. 
Q And these two checks were paid to Cam-

arata during the pendency of the trus teeship f 
A Yes, sir. 

10 
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Eclwin A. Rung, cross. 

Mr. Schneider: I offer in evidence the 
report of the trustees ·which has been mark ed 
D. 1 for identification. 

1'Ir. Kessler: No objection. 
(Same is marked Exhibit D. 1.) 

l\fr. Schneider: By consent the check of 
Levy, Fenster & McCloskey dated July 12, 
1924, to Mr. Camarata and certified check 
dated October 25, 1924, · of the Firs t 
National Bank of Bellevile to Anthony Cam-
arata signed by Mr. Edwin A. Rung, ar e 
marked in evidence Exhibit b. 2. 

Cross examina'tion by Mr. Kessler. 

Q Do vou know Mr. Ross 1 A Y · ., es, sir. 
2 0 Q Is he one of the trustees under thi s 

arrangement f A Yes, sir. 
Q Did he participate in the completion of 

these buildings and the carrying on of the con-
tract for the sale of the property f A Yes, sir. 

Q Did he participate in the sale of this prop-
erty f A There was no sale. 

Q He signed the deed as one of the trust ees f 
A Yes, sir. 

Q I observe from this statement here which 
3 o was offered in evidence by the defendant a nota -

tion on the statement, '' Trustees note due 
4-10-25," I suppose that means April 10 1925 

' ' or Octo her 4, 1925. A April 10, 1925. 

40 

Q ''Unpaid, to be paid by the National Box 
& Lumber Company $5,000. '' What does that 
meanf 

l\fr. Schneider: I object to that. In th e 
first place the National Box & Lumber Com-
pany is not bound by any notation made by 

27 
Edwin A. Rung, cross. 

the trustees, and in the second place even if 
there was a notation the witness cannot be 
asked what it means. 

The Court: Was this offered in evidence 1 
Mr. I{essler: Yes, by the defendant, and 

we have a right to have explained what it is 
on the paper. 10 

Mr. Schneider: It is incompetent and im-
material and furthermore a self-serving 
document of the trustees' account, and not 
binding on us, and furthermore the witness 
cannot explain anything in writing that way, 
it has to be construed by the Court and it 
·would not be binding on us. This is a suit 
on a bond and not on a note. 

The Court: You have put it in evidence 
and I do not see how you can pr eclude coun- 2 o 
sel fron1 asking about it. 

Mr. Schneider: It is incompetent and im-
material in this case and not binding on us; 
the writing speaks for itself. 

(Argument.) 
The Court: I will admit it. 
Defendant's counsel prays an exception 

to this ruling of the Court. 
Exception noted as ground of appeal. 3 0 

Q What was that notation in your account t 
A That notation represents a note of the trus-
tees in the amount of $5,000 which matured on 
April 10, 1925, but was to be taken up by the 
National Box & Lumber Company. 

Mr-. Schneider: I ask that that be stricken 
out on the ground that it is totally irrelevant 
to the issues in this case, incompetent and 
immaterial as the writing speaks for itself. 4 o 

... 
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Edwin A. Riing, cross. 

The Court: I will not strike it out. 
Defendant's counsel prays an exception 

to this ruling of the Court. 
Exception noted as ground of appeal. 

Q Who of the National Box & Lumber Com-
1 O pany agreed to take up that note of $5,0001 A 

Mr. Ross. 
Q IIe was also one of the trustees t A Yes, 

sir. 
Q That ,vas at the time of the settlement of 

the account he agreed to pay the $5,000 t A 
Yes, sir. 

Q I also note you have an item of $13,552.66. 
That is an item above that and it is marked 
"definciency;" ·what does that meant A That 

20 means-

30 

Mr. Schneider: I object to the ,vitness 
being asked to explain. The paper writing 
speaks for itself and is primary evidence 
and is their paper. 

The Court: It is your paper, you offered 
it in evidence. I will admit it. 

Defendant's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

Q Explain that. A That represents a de-
ficiency that existed after the trustees completed 
the houses. 

Q So, if I understand you correctly, the 
operation of the trustees resulted in a loss to 
the trustees and the difference between what 
they received for the houses and the difference 
between ·what they expended in completing them 

40 resulted in the two figures of $13,552.66 and 

29 

E clivin A. Rung, direct. 

$5,000 you intended to receive from the National 
Box & Lumber Companyt A Yes, sir. 

Q Who advanced the money whereby there 
was a deficiency . of that $18,552.661 A The 
First National Bank of Belleville. 

Q So that at the time of the conclusion of the 
business of the Troy Realty Company there was 
not only no money to be paid to ·the creditors, 
but as a matter of fact the creditors had a 
deficiency of $18,000 t A Correct . 

Q Did you have any agreement between the 
trustees and if so, whether it included Mr. Ross 
as to what was to become of this deficiency of 
$18,0001 

Mr. Schneider: I object as not being 
with in the issues of this case and incom-
petent, irrelevant and immaterial. 

(Argument.) 
The Court: Do you not th ink it should 

follow as rebuttal t 
Mr. Kessler: I will not press it. 

DEFENDANT RESTS. 

:lYir. Kessler: I desire to offer that testi-
mony on my case. 

The Court : Proceed. 

EDWIN A. RUNG, recalled in behalf of the 
plaintiff, in rebuttal. 

Direct examination by Mr. Kessler. 

Q This loss of eighteen thousand and some 
odd hundred dollars that were sustained by the 

... . . . 
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Discussion. 

trustees as shown by this report which is in evi-
dence, was there any agreement behveen the 
trustees and Mr. Ross of the National Box & 
Lumber Company, ·who was also one of the 
trustees 1 A You mean in the apportionm ent 
of that deficiency1 

Q Yes. 

. Mr. Schneider: I object as incompeten t, 
irrelevant and immaterial, and having noth-
ing to do with the issues in this case. This 
suit is on a bond and it is entirely extraneous 
to this matter. 

(Argument.) 
The Court : I will admit it. 
1fr. Schneider: I object to the evidence 

on the further ground they are trying to 
show proof of an oral agreement and as 
ille_gal under the statute of frauds 'and they 
are not suing us on a suretyship or on a 
guarantee, they are suing on a bond. 

The Court: Before I rule on this I wish 
you ·would explain how you can avert a 
verdict, Mr. Schneider. Perhaps, if I can 
get ·what your defense is I may be able to 
:ule more intelligently. These people come 
1n and say these claims were not paid and 
on their own operation they lost $5,000 and 
$13,552, and your client who was a part y to 
this bond received this $11,000 and I am a 
little doubtful as to what defense you have 
here. If you will tell me I can rule on it 
more intelligently. 

Mr. Schneider: It will get to be a legal 
matter and I will move for a verdict for the 
defendant. 

The Court: 
have nothing. 
should have a 

You have $11,000 and they 
Tell me why you think you 
verdict 1 

31 
Discussion. 

Mr. Schneider: The bond says at the end 
here, "We sha ll pay or cause to be paid to 
the party of the second part a sufficient 
amount, an amount not exceeding a total of 
$5,000 to make up the percentage of loss, if 
any, sustained · by the parties of the second 
part, and so forth.'' We do not admit that 
the mortgage was anything but a good mort-
gage. 

The Court: That has nothing to do with 
it. I assume the $11,000 has not been paid 
to the National Box & Lumber Company by 
the National Bank of Belleville. 

Mr. Schneider: Tha t is the meat in the 
cocoanut . There is a deficiency of $18,000. 

The Court : You are trying to argue your -

10 

self in the position of a preferred creditor 2 0 
and they assigned that bond to avoid that 
very thing. 

( Ar gum en t .) 
:lYir. Schneider: My argument will be that 

under the ir own account, which we have 
here, Exhibit D. 1, and as just brought out 
by the witness in a very clear and illuminat-
ing manner, the deficiency of the trusteeship 
proofs is shown to have been $18,552.66. 30 
Taking our $11,000 and throwing it in, in 
spite of putting our $11,000 in the pot, there 
still would have been a deficiency of 

7f fl.· C.C.. ,$l-l,a52.GS. The credito~~ nothing no,v 
with the deficiency of they would 

have gotten nothing ·with our $11,000 in be-
. cause there still would have been a deficiency 

and in simple arithmetic nothing from noth-
ing leaves nothing, because there is no 
difference in their standing. 4 o 

... 
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Motion for Direction of a. Verdict. 

The Court: It would not have helped the 
creditors out to have had their debts lessened 
by $11,0001 

Mr. Schneider: Not one cent, because 
they paid our Camarata judgment later on. 

1fr. Kessler. I will withdraw this witness 
in view of the argument and rest my case. 

PLAINTIFF RESTS. 

DEFENDANT RESTS. 

Mr. Kessler : The motion is to direct a 
verdict for the plaintiff on the bond. 

The Court: I ·will grant the motion. 
Mr. Schneider: May I make -a motion 1 
The Court: I will grant that and hear 

yours afterward. 
Mr. Schneider: I want to join both mo-

tions so as to make it a matter of the Court. 
The Court: I cannot join them, but I will 

wait a minute before I decide the first one 
while you make yours. 

Mr. Schneider: I make a motion for the 
direction of a verdict in favor of the de-
fendant on the same grounds as I advanced 
in my argument to the Court, so as not to 
take up the time. On the further ground I 
will state for fear I did not get it in right 
that the bond demands the defendant pay 
the sum of $5,000, or whatever sum will be 
necessary to make up the percentage of 
loss sustained by the party of the .second 
part, no greater than if said party of the 
first part, the defendant, did not receive 
$11,000; my point being that under the proof 
the deficiency as shown by the trustees' re-

33 
111 otion for Direction of a Verdict. 

port, and even by l\1r. Rung was $18,552.66 
and if we had not received the $11,000 the 
deficiency would have been $7,552.66, the-re-
fore the creditors percentage of loss would 
have been 100 per cent, with our $11,000 
and would have been 100 per cent. without 
our $11,000 and the ref ore, under the bond 
there was no loss, and therefore, under the 
bond we are not obligated to pay anything. 

The ·Court: Can you agree upon the date 
of the interest f -

Mr. Kessler : October 31, 1924. 
Mr. Schneider: I object to interest on the 

ground that where demand is for an un-
liquidated sum no interest can be assessed 
with the judgment. 

The Court: That might not be on the en-
tire $5,000. 

Mr. Kessler: We are entitled to interest 
from the time that the damages or the 
amount ·became due under the bond for 
whatever amount is proven. 

It was admitted between counsel and we 
offer the date · as February 19, 1925, as the 
date when we demanded the $5,000. 

Mr. Schneider: I object to interest be-
cause it is on an unliquidated sum. 

The Court: Can you agree on the date 
if I agree on the interest, otherwise I will 
have to submit the question to the · jury. 

Mr. Kessler: We made a demand for 
$5,000 on February 19, 1925, and we will 
not ask for interest in back of that and I 
think it also appears that the business was 
·wound up on October 14, 1924, in accor-
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JYI. otion for Direction of a. Verdict. 

dance with the statement, but we are not ask-
ing for interest back of February 19, 1925. 

The Court : I should think you would 
figure it from the 1 time the business wound 
up. 

Mr. Kessler: It seems so in accordance 
with the condition of the bond, but I am not 
sure of the dates. 

The Court: What are the dates f 
Mr. Kessler: October 14, 1924, was the 

closing of the business. 
The Court: The demand was made , when 1 
Mr. Kessler: February 19, 1925. Do 

you agree to those dates! 
Mr. Schneider : I agree you demanded 

the money on February 19, 1925. 
Mr. Kessler: Do you also ag-ree to the 

dates of the winding up •of the business in 
accord with the statement of October 14, 
1924. 

It appears that this business wound up 
in accordance with this statement on Febru-
•ary 11, 1925. I was reading from the wrong 
paper. 

The Court : Then the demand was only 
30 a few days later. 

40 

I will ask one of the jurors to be kind 
enough to figure interest on $5,000 at 6 
per cent. from February 19, 1925, until to-
day, June 17, 1926. 

Mr. Schneider: May I have your Honor 
rule on the two motions so I can have the 
re·cord clear on that? 

The Court: I will in a minute as soon as 
I hear what the interest is. 

35 

Motion for Direction of a Verdict. 

The Foreman: $400 interest for the six-
te,en months. 

The Court: If that interest calculation is 
satisfactory to you I will grant the motion 
for the plaintiff and direct that you bring in 
a verdict in the amount of $5,400 in favor 
of the plaintiff and against the defendant. 10 

.1!fr. Schneider: I respectfully pray an 
exception to your Honor's refusal to grant 
the defendant's direction of a verdict, and 
also to your Honor's granting the plaintiff's 
motion for the direction of a verdict. 

The Court: You may have those excep-
tions. 

20 

30 
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Exhibit D. 1. 

EXHIBIT D. 1. 

FINAL STATEMENT EXPENDITURES AND RECEIPTS TRUSTEES TROY REALTY 
COMPANY, MARCH 28, 1924, TO FEBRUARY 11, 1925. 

3-28-24 
" 
" 
" 
" 
" 
" 
" 
" 
" 

" 
4- 3-24 
4- 3-24 
" 
4-10-24 
" 
" 
" 
4-17-24 
" 
" 
4-24-24 
" 
" 
4-26-24 
5- 1-24 
5- 1-25 
" 
5- 7-24 
5-12-24 
5-12-24 
5-14-24 
5-16-24 
5-16-24 
5-15-24 
5-17-24 
5-17-25 
5-23-24 
5-28-24 
" 

E xpend i tures. 
Sheridan & Milko (tile) 
Decker Building Material Co. 
A. Miller (painter) 
Cook & Genung Co. 
R. K. Flooring Co. 
Spinelli (laborer) 
American · Hardware Co. 
Tobias Grunt 
Atlas Mosaic Tile 
Pay-Rolls Ending 

Pay Roll 

McClory Roofing Co. 
Schwartz 
Pay Roll 
N. Y. Phone Co. 
A. Miller 
E. 0. Bldg. Dept. 
Pay Roll 

Troy Realty Co. 
City of E . Orange 
Pay Roll 
A. Miller 
A. Birkenmeier 
Pay Roll 
A. Miller 
A. G. Berkenmeier 
Morris Metz 
Pay Roll 
Ashes 
Composite B. & L. 
Atlas Mosaic Tile Co. 
Pay Rolls 

" " 
N. Y. Phone Qo. 
Decker Bldg. Co. 
Pay Roll 
Int. 
Pay Roll 

2-15-24 
2-22-24 
2-29-24 
3- 7-24 
3-14-24 
Int. 

3-28-24 
4- 4-24 

bal. due McClory Roof. Co. 
4-11-24 
Mar ch 
(painter) 
garage permits 
4-18-24 
" addition 

Franchise Tax 

2,079.00 
2,353.00 
2,782.55 
2,870.25 
2,168.25 

260.45 

Water Connection 
4-25-24 
painter 
a/ c garages 
5- 2-24 
painter 
a/c garages 
final pay roll 5-7 
5- 9-24 

fee 
a/ c contract 
5-16-24 
5-10-24 Watchman & H . Meltz 
Phone 
Concrete Block 
5-28-24 
10M renewal note & St. 
5-28 

... 

1,000.00 
1,000.00 
2,000.00 
1,000.00 
2,000.00 

350.00 
300.00 

4,700.00 
720.00 

12,513.50 
1,191.50 

898.40 
875.00 
300.00 

1,085.49 
20.50 

1,000.00 
35.00 

1,321.68 
14.25 
54.00 

794.55 
953.51 
600.00 
150.00 
899.59 
300.00 
100.00 
200.00 
411.47 

27.00 
10.00 

1,500.00 
565.84 

50.00 
22.00 

313.53 
624.50 
102.00 
547.00 

40,550.31 
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STATEMENT TRUSTEES TROY REALTY COMPANY-EXPENDITURES 

5-28-24 
6- 3-24 
6- 6-24 
6- 6-24 
6- 6-24 
6- 7-24 
6-10-24 
6-12-24 
6-13-24 
6-17-24 
6-13-24 
6-19-24 
6-19-24 
6-23-24 
6-28-24 
5-29-24 
6-21-24 
6-10-24 
4-11-24 
6-23-24 

6-27-24 
6-27-24 
6-27-24 
6-28-24 
6-28-24 
7- 1-24 
7- 3-24 
" 
" 
" 
7- 3-24 
" 
7- 8-24 
7- 9-24 
7- 8-24 
7-11-24 
7-10-24 
7-12-24 
7-16-24 
7-17-24 
7-17-24 
7-18-24 
7-18-24 
7-18-24 

7-18-24 
7-18-24 
7-18-24 
7-18-24 
7-19-24 
7-19-24 
7-19-24 
7-19-24 

Ashes 
Gas & Electric Servi ce 
Ashes 
A. Miller 
Pay Roll 
De cker Bldg. Co. 
Watchman 
Investment B. & L. 
Pay Roll 
Sewerage Conn. 
A. Birkenmeier 
Pay Roll 
A. Miller 
Interest 
Interest 
Taxi 
Ashes 
Int. 
City of E. 0. 
Driveway permits 

A . Miller 
E. J. Kern 
Decker Bldg. Material Co. 
Trustees Notes & Int. 
First Nat 'l Bank 
Belby Co. Ashes 
Pay Roll Ending 
Lippm a n & Lowy 
John Fischer 
Richard Rooney 
Atlas Mosaic Tile Co. 
Columbia Lighting F . Co. 
Newark Const. Co. 
E. J . Kern 
1923 & 1st half 1924 
Newark Cons. ·co. 
Pay Rolls ending 
B/ L application for 
Ashes 
Recording B. & L. 
B. Singer 
Pay Roll ending 
Wurtzel Steam Fitter 
Birkenmei er & Kuhn ( 
Ranges & Material ( 
S. & S. Supply Co. 
Geo. Snyder 
Riverside Box & Lbr. Co. 
Columbia Lighting F. Co. 
Dippel Shade Co. 
E. J. Kern Gas Lines 
Bischoff-Haugh 
R.R. Walter 

Grove Street 

Painter 
6-6-24 
a;c 
final 
fees 2 mort. 
6-13-24 
Springdale Ave. 
re Wurtzel steam fitter 
6-20-24 

Forward 

painter 
5 M renew al note & stamps 

20 M note renew al & s tam ps 
Ampere 

5 M note & stamps 
sewerag e connection 

pay roll ending 6-27-24 
a / c paint contr act 
plumbing Knowles houses 
a/c 

2nd Mort. & Int. 

7-5-24 
Ins. Pre . 
" " 

Ins. Pre . 
a/ c contract 
" 

a/ c loan 
a /c plumbing contract 
taxes 
bal. mtge. 
7-11-24 
#43 R . 

Assignment 
Sundry Disbursements 
7-19-24 
a/c contract 

wire contra ct 
plumber 

contract 
Grove St . 
screens 
ga rage contr ac t 

(Conti nued) 

40,550.31 
60.00 
15.30 
72.00 

500.00 
769.20 
500.00 
25.00 
18.00 

939.37 
45.00 

300.00 
842.87 
650.00 
51.00 

204.00 
3.75 

36.00 
51.00 

1,509.00 
33.00 

784.00 
500.00 
622.57 

1,000.00 
35,125.00 
20,148.26 

35.00 
535.50 
332.55 
222.39 

87.50 
1,500.00 

300.00 
18,000.00 

1,000.00 
1,964.11 
6,666.49 

490.00 
9.00 

12.00 
4.00 

100.00 
584.00 
280.00 

3,463.28 
1,680.67 
1,035.00 
3,700.00 

500.00 
412.50 
42.11 

148.00 
513.00 

---
148,971.73 
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STAT EM EN T TRUSTEES TROY REALT Y COMPAN Y- E XP E NDIT URES (Con tinued) 

7-24-24 
7-25-25 
7-26-24 
8- 5-24 
8- 8-24 
8-12-24 
8-12-24 
8-13-24 
8-14-24 
8-14-24 
8-14-24 
8-15-24 
8-16-i 4 
8-16-24 
8-16-24 
8-13-24 
8-18-24 
8-18-24 
8-21-24 
8-22-24 
8-22-24 
8-22-24 
8-29-24 
8-29-24 
" 
" 
9- 2-24 
9- 3-24 
9- 3-24 
9- 3-24 
9- 3-24 
9- 3-24 
9- 3-24 
9-23-24 
9-23-24 
9-23-24 
9-23-24 
9-23-24 
9-23-24 
9-23-24 

10- 6-24 
10- 6-24 
10- 8-24 
10- 8-24 
10- 8-24 
10-10-24 
10-10-24 
" 

10-10-24 
10-15-24 
10-18-24 
10-18-24 
10-23-24 
10-22-24 
10-22-24 
10-23-24 
10-24-24 

H . Hager 
P ay Roll ending 
Belbey Co. 
Pay Roll ending 

" " " 
Master B. & L. Assn. 
Peerless B. & L. Assn . 
Anchor B. & L . Assn. 
Columbia Lighting Fixture Co. 
Decker Bldg. Co. 
Pa y Roll to 
·wat chm a n to 
Mer ch ants & Bank ers B/ L 
Wes t End B. & L . 
W . A. Ei chhorn I 
W. H. Barkhorn Co. 
Birk enmeier & Kuhn 
Dippel Shade Co. 
W at chman 
A. Miller 
Pay R oll ending 
For Sa le signs 
Pay Roll ending 
W at chman 
Geo. Snyder 
Atlas Tile Co. 
Vil. G. Jordan Window Glass 
An chor B . & L. Assn. 
Peerles s B. & L . 
Ma ster B. & L. Assn. 
Merchants B. & L. Assn. 
Mast er B. & L . Assn . 
Wes t End B. & L. Assn . 
Di ppel Shade Co. 
Varnishing Floors 
Ri vers ide Box & Lbr . 
Birkenmeier & Kuhn 
De cker Bldg . Mat. Co. 
E. J . Kern 
B. Singer 
Dec ker Bldg. Mat . Co. 
Na t' l Cem ent Blo ck Co. 
Anc hor B. & L. Assn. 
Bro kerag e Sa le 
R . P . W alters 
Peerless B. & L . Assn. 
Maste r B. & L. Assn . 

" " " " " 
Birkenm eier & K uhn 
Ke ys 
Mer chants & Bankers B. & L . 
We st End B. & L. 
Vic t or y B. & L. As sn. 
D. W. Litwin 
M. J. Quigley 
F ire Ins. premium 
M. Kr asner 

Sur veyor 
7-25-24 
as he s 
8-2-24 
8-9-24 
Augu st dues 

" " 
" " 

m aso n m ate ri al 
8-15-24 
8-13-24 

I ns . Pr e. 
Wh elves & Door s 

afe pa int con t r act 
8-22-24 

8-29-24 

bal. contrac t " ,, 

Adjustm ent 

4 hou ses 
bal. due 

bal. contr act 
at ty. fees 

6 hou ses a/c 
car pen ter s 

ra nge s 

nr epaid st ock 
fees 
fees 

bal. cons t r uctio n loa n 

... 

Forwa r d 148,9 71 .73 
20.00 

515.00 
12.00 

289.00 
216.50 
200.00 

86.00 
100.00 

1,175.00 
614.17 
289.45 
30.00 

100.00 
90.00 
41.45 

323.48 
77.67 
33.00 
30.00 

500.00 
184.18 
10.00 

396.00 
39.00 

300.00 
347.00 
51.50 

100.00 
86.00 
12.50 

100.00 
100.00 
90.00 
48.00 

200.00 
356.08 

41.07 
51.29 

388.30 
1,500.00 

49.50 
18.75 

100.00 
1,000.00 

61.50 
86.00 

100.00 
100.00 
133.67 

2.00 
100.00 
90.00 

1,000.00 
50.00 

100.00 
43.75 

35,000.00 

196,150.54 
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STATEMENT TRUSTEES TROY REALTY COMPANY-EXPENDITURES (Continu ed) 

10-24-24 
10-25-24 
10-30-24 
10-29-24 
10-29-24 
10-31-24 
10-30-24 
9-30-24 
7-11-24 

7-15-24 

7-15-24 
7-15-24 
9-19-24 
9- 4-24 
6-30-24 
7-15-24 
8-13-24 

10-27-24 
11- 8-24 
11- 8-24 
11- 8-24 

10 
10 
" 
" 
" 
13 
14 
14 
17 
17 
17 
19 
21 
21 
21 
22 
22 
22 
22 
26 

M. Krasner 
A. C. Mamarota 
Payment a/c 
Surveyors 
Lippman & Lowy, Inc. 
Advertising 
West End B. & L. transfer fee 
Demand note int. 9-30 
David Litwin, Atty. ( 
Payment a/c Cons. loan ( 
Lum, Tamblyn & Colyer ( 
Retained from Knowles a/ c ( 
J. J. Quinn , Atty . 
Lum, Tamblyn & Colyer 
Pay Roll 
Pay Roll 
Note 

" 

int. to 10-24 
Mortgage & Int. 
$25,000 note 

Adjust B. & L. Mtge. 462 N. Grove St. See Cr. 6-28-24 

Forward 196,150.54 
606.84 

7,495.40 
5,000.00 

108.00 
43.56 
99.21 
1.00 

62.50 

32,254.00 
250.00 

15.00 
26.50 

225.00 
266.00 

10,055.00 
2,525.00 
2,000.00 

( See Schedul e A) 
B. & L. Mtge. payments # 34-42-43 Rutledge Ave. See Cr. 6-28 24,500.00 
Investment B. & L. Assn. trans fer fee 4.00 
M. J. Quigley Recording ' Release 22.80 
Peerless B. & L. Assn. Nov . dues 36 R. Ave. 86.00 
Harray A. Higginson Pain t ing R epairs 15.00 
Anchor B. & L. Assn. Nov. dues 462 N. Grove St . 100.00 
Master B. & L. As s n. " " #37 R. Ave. 100.00 
do " " # 41 R. Ave. 100.00 
Int. on 20M Trus t ee no te 100.00 
A. Miller a/ c Paint contract 200.00 
Connolly & Connolly cleaning cell ar 12.00 
Onyx B. & L. transfer fee 8.80 
Merchants & Bankers B. & L. Nov . du es 40 R. Ave. 100.00 
West End B. & L . Assn . " " 46 R Ave. 90.00 
Henry Haar Ma son work Knowles 42.80 
A. Miller , Bal. paint contract 300.00 
Ben. Singer Atty. fee s a/c 1,000.00 
E. J. Kern Snndr y plumbing repair s 377.25 
Composite B. & L. Assn. N ov. due s 206 S. Ave . 130.00 
Investment B. & L. Assn. " " 34 R. Ave. 80.00 
Onyx B. & L. As sn . " " 35 R . Ave. 90.00 
Investment B. & L. Assn. " " 42 R . Ave. 80.00 
Onyx B. & L. Assn . " " 43 R. Ave. 85.00 
Percy Penn Rev . Stamps Cayer t rnsfer. 47.00 

1 Re: S'lJ e 6 Hous es sold t o E. Cayer 1,325.62 
2 Dippel Sha de Co. shades 206 S. Ave. 16.20 

Dec. 

2 Connolly & Connolly glazing & cle anin g 17 .58 
2 E. J. Kern plumbing rep a ir s 62.40 
2 C. A. Price brok erag e sa le of 6 hou ses 50, .00 
2 Connolly & Connoll y " " " " " 975.00 
6 Percy H. P enn adju s tm ent 4.70 
8 An chor B. & L. Assn. Dec. dues 462 N. G. St . 100.00 
8 Master B. & L . Assn. " " 41 R. Ave. 100.00 
9 Columbia Li ghting F. Co. Bal. Contra ct 75.00 

10 Int. 20M Trust ee no t e 110.00 
11 W. E. Clapp Coll. 1924 T ax es 4 hou ses 307.90 
12 " " " 206 Spg dal e 163.58 
19 B. Bey er Co. screen s " 235.00 
31 Int . B . Sin ge r loan to 12-31 75.00 

288,927.18 
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8TA TE ME NT TR USTEES TROY REALT Y CO:\1P ANY- EXPEN DIT URES 
Forw ar d 

1- 8-25 
8 

10 
12 
12 
12 
12 
14 
20 
26 
26 
26 

Feb. 2 
2 
6 
G 

11 
11 

Connolly & Connolly 
C. A. Pri ce 
Connolly & Connolly 
Anchor B. & L. Assn. 
Maste r B. & L. Assn . 
Int. 18M 
Payment on note 
H. A . Higginson 
Connolly & Connolly 
do 
I nve st men t B. & L. 

" 
Conn olly & Connolly 
E. J . Kern 
C. A. Price 
Benj . Sin ger 
Tru st ee No te 
In t . 5M 

glaz in g & Ref . 
movi ng exp enses 
sn ow r em ova l 
J an . du es 462 N. G. St. 

" " 41 R . Ave. 
Tru stee Nate ,, " 
Pa in ti ng 
r ep. floors 
snow r emoval 
Ja n. dues 34 R. Ave. 
do 42 R. Ave. 
sn ow r emoval 
water repa irs 206 Sp . Ave. 
Br okerage 4 houses 
Atty . F ees 

T ru stee note 

( Continued) 

288,927.18 
23.10 
40.00 

8.60 
100.00 
100.00 
93.00 

2,000 .00 
20.00 

6.39 
4.50 

60.00 
60.00 

4.50 
5.25 

322.50 
1,500.00 

18,000.00 
16.00 

311,291.03 

FINAL STATE MEN T TR USTEES 'rR OY REALTY COMP ANY. 

3-29-24 
" 

4-11-24 
4-25-24 
5-17-24 
6- 6-24 
6-13-24 
6-28-24 
7- 5-24 
7-11-24 
7-16-24 
7-21-24 
7-2~-24 
8-12-24 

22 
10-25-24 

25 
27 
30 

11-12-24 
12- 2-24 

31 
20 

P r oceeds 

Equities 
Ph one R ebate 
Pr oceeds B. & L . 
Proceeds B. & L. 

" P eerl ess B. & L . 

Pr ocee ds B. & L. 
Dr . Kn owl es 
B. & L. pro ceed s 
Pr ocee ds 25 M note 
B. & L . pro ceeds 
Pr oceeds B. & L. 

Ba l. fr om Dr . Kno wles 
H . Demel, 206 Spgd al e. Ave . 
Int. Victor y B. & L . Assn . 
Rebate I n su r ance premium 

1-16-?.fi Int. Dr . Knowles Mtge . 
2- 7-25 Vict or y B . & L. As sn. 

7 Bal. for H . Dem el 

Receipts . 
20 M note 
10 M no te 

5 M note 
5 M note 

2500 note 
3000 note 
2000 note 

10 houses see Sche dul e A 

see Schedu le B 
see Schedu le C 
# 36 R . Ave . 

see Schedule D 
Ju ly dues 
#3 4 R . Av . 

see Schedu le E 
206 Spri ngda le Ave . 

Prepaid Sto ck 

P repai d Stock 
Spgdale . Ave. 

n ¥.FTC IF,NCY 
Tr ustee Note due 4-10-25 ( 
1,npaid. To be n~id by ( 
Natio na l Box & Lb r . Co. ( 

... 

19,996.00 
9,998.00 
4,999.00 
4,999.00 
2,500.00 
2,999.40 
1,999.60 

111,400.00 
14.08 

32,205.00 
11,966.62 

5,000.00 
126.10 

10,340 .50 
100.00 

7,029.20 
24,937.50 
22,313.47 
11,748.40 

200.00 
6,500.00 

9.16 
107.33 

150.00 
1,000.00 

100.00 

292,738 .36 
13,552.66 

5,000.00 

311,291.02 
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STATEMENT TRUSTEES TROY REALTY COMPANY. 

SCHEDULES. 
Schedule A. 

Value Mort. 
462 N. Grove St. 20,000.00 8,000.00 
" " " " 16,500.00 
34 Rutledge Ave. 18,000.00 9,000.00 
35 Rutledge Ave. 16,500.00 8,600.00 
36 " " 17,500.00 10,000.00 
40 " " 16,500.00 10,000.00 
41 " " 17,500.00 · 10,000.00 
42 " " 16,500.00 
43 " " 18,000.00 
46 " " 19,000.00 

176,000.00 

B/L proceeds # 37 R. Avenue 
" # 40 R. Avenue 
" # 41 R Avenue 

# 462 N. Grove St. 
#470 Dr. Knowles 

B. & L. proceeds #490 Grove St. 
" # 440-442 " " 
" #470 " " 

2nd Mortgage # 470 " " 

9,000.00 

64,600.00 

Schedule B. 
6,499.75 
6,406.00 
6,499.75 
5,899.75 
6,899.75 

32,205.00 

Schedule a. 

Schedule D. 
B. & L. proceeds # 37 Rutledge Avenue 

40 " 
41 " 

462 N. Grove 
470 N. Grove 

Equity 
12,000.00 
16,500.00 

9,000.00 
7,900.00 
7,500.00 
6,500.00 
7,500.00 

16,500.00 
18,000.00 
10,000.00 

111,400.00 

1,838.40 
3,468.15 
1,660.07 
5,000.00 

11,966.62 

1,833.75 
1,900.00 
1,833.75 
1,873.00 
2,900.00 

10,340.50 

FINAL STATEMENT TRUSTEES TROY REALTY COMPANY. 

CREDIT 10-27-24 
B. & L. proceeds # 35 R. Ave.' 
" " " " #42 R. Ave. 
" " " " # 43 R. Ave. 

Schedule E. 

7,732.71 
7,029.25 
7,551.51 

22,313.47 

10,000.00 
8,000.00 

8,000.00 
8,500.00 

24,500.00 
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6-28-24 
7- 8-24 
7-11-24 

10-24 
7-11-24 
7- 8-24 
7- 8-24 

10-25-24 

First National Bank 
Newark Cons. Co. & Int. 

Mortgages Pa id. 

" " D. Litwin atty. 
" " 

L. Levy Atty. paid 
Marcus Ward Mort. 
Camorrotta 
Do Bal. 

20,148.26 
24,666.49 
32,254.00 
35,606.84 
33,126.63 

6,016.42 
4,010.00 
7,495.40 

163,323.74 

We Elll.YIUNI) A RUNG LOUIS ROMAN, Trus tees of the Troy Realty Company d~ hereb~ 
solem nly swear th~t the foregoing statement is true , to the best of our know le ge an 
belief. EDMUND A. RUNG, 

Trustee. 
LOUIS ROMAN, 

STA 'l'E OF NI!:W JElt SEY, 
COUNTY OF ESSEX. 

Sworn to and subscribed before me this 
13th day of June, 1925. 

(SEAL) 
Eow ARD J. CULLEN, 

Not a ry Public. 

EXHIBIT D. 2. 

No.. . . . . . Bellvill e, N. J. Oct. 25 1924 
FIRST NATIO :N_._.\L BANIC 

Pay to the 
Ord er of ANTIIONY C. C.AMARATA or 

JULIUS H. HALPRIN, Atty. 
Seven rr110usand Four ::Hun dre d and Ninety-

five 40/ 100 ........................ • . • Doll ars 

(signed) 

$7495 40/ 100 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
ED11UND A. RUNG 

Trustee 

Certified Across Fa ce 
Endorsen1ent 

Anthony C. Camarata 
or Juliu s II. Halprin, Atty . 

Julius H. Halprin, Atty. 

Trustee. 



44 
Exhibit D. 2. 

LEVY, ],ENSTER & McCLOSKEY, Trustees 

No. 12637 Newark, N. J. July 12th, 1924 
PAY to the 

Order of Anthony C. Camarata $3990 00/100 
Thirty Nine I-I undred Ninety no/100 ... Dollars. 

rro National Newark & J£ssex Banking Co. 
Newark, N. J. 55-1 

Levy, Fenster & JVIcCloskey Trustees 
(sjgned) LOUIS LEVY 

Endorsement 
For deposit to the account of 
ANTHONYC. CAMARATA 

Pay to the Order of 
Merchants & J\{frs. Nat'l Bank 

Newark, N. J. 
W eequahic Trust Co. 

I-Ienry F. Hays, Jr. Treas. 
RECEIVED PAYMENT 

Through the Ne·wark Clearing House 
Prior Enaorsements Guaranteed 

M July 14, 1924 M 
Merchants & Mfrs. Nat 'l Bank No. 3 
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OPINION OF SUPREME COURT. 
Filed February 8, 1927. 

NEW JERSEY SUPREME COURT. 

No. 30, October Term, 1926·. 

FIRST NATIONAL BANK OF BELLE-

VILLE, a corporation, 
Plaintiff-Appellee, 

vs. 

NATIONAL Box & LuMBER CoM-
PANY, a corporation, 

Defendant-Appellant. 

On Appeal 
from the 
Essex 
County 
Circuit 
Court. 

10 

Submitted October 16, 1926; decided February 20 
8, 1927. 

Before Gummere, Chief Justice, and Justices 
Trenchard and Minturn. 

For the appellant, Schneider & Schneider 
(Jacob Schneider, of counsel). 

For the respondent, Kessler & Kessler ( Sam-
uel I. Kessler, of counsel). 

PER CuRIAM : 3 0 
This was an action on a bond and resulted in 

a directed verdict for the plaintiff. 
The Troy Realty Company was engaged in a 

building operation and ·while financially embar-
ras ,sed gave a n1ortgage for $11,000 to one Cam-
arata, whereupon five creditors, including the 
plaintiff, with claims aggre gating $65,000, threat-
ened bankruptcy and a receivership, claiming 
that the mortgage to Camarata was a subter-
fuge to give the defendant, National Box & Lum- 40 
ber Company, a preference for its claim. 
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Several conferences between the defendant 
and the objecting creditors culminated in an 
arrangement whereby three trustees were nom-
inated to complete the operations of the Realty 
Company and liquidate its debts. As part of 
the arrangement a bond ·was given by the de-

lO fendant to the plaintiff and the other creditors, 
the latter of whom assigned their interest to the 
plaintiff before this action was brought. 

The bond contained several provisions as con-
ditions precedent to any liability thereunder, as 
!ollows: (1) That creditors refrain fron1 apply-
ing for a receivership, and that a creditors' 
committee be appointed; (2) That $11,000 due 
on r_nortgage be paid to Camarata; (3) That 
cred1 tors shall not be paid in full their claims at 
windup of Troy Realty Company affairs. The 

20 three above conditions were fulfilled. 
The obligation or penalty of the bond was that 

the defendant pay a sufficient an1ount (not ex-
ceeding $5,000) '' to make the percentage of loss, 
if any, sustained by the parties of the second 
part ( the creditors) no greater than if the said 
party of the first part had not received the sun1 
of $11,000 on the mortgage hereinabove men-
tioned, but had shared equally its proportionate 

30 loss together with the parties of the second part." 
The defendant contends that there was error 

in the Court's refusal to grant its motion for a 
directed verdict and in granting a like motion in 
plaintiff's behalf. 

To this we deem it to be a sufficient answer to 
say that this contention is unsound and that 

' under the undisputed facts the verdict was prop-
erly directed for the plaintiff. 

vVe find no error in the admission of evidence. 
The judgment below ·will be affirmed with 

40 costs. 
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RULE ON AFFIRMANCE AND REMIT,TIT'UR. 

NEW JERSEY SU·PREME COURT. 

On Appeal 
FIRST NATIONAL BANK OF BELLE- from Essex 

VILLE, a corporation, County 
Plaintiff-Appellee, Circuit 

vs. Court. 

NATIONAL Box & LUMBER CoM- Order on 
PANY, a corporation, Affirmance 

Defendant-Appella -nt. and 
Remittitur. 

This case having been duly argued at the Octo-
ber term, 1926, of this Court by Schneider & 
Schneider (Jacob Schneider, of counsel), of 
counsel for the defendant-appellant, -and Kessler 
& l{essler (Samuel I. Kessler, of counsel), of 
counseT for the plaintiff-appellee, and the Court 
having inspected the record and judgment below, 
and considered the causes for error, 

It is thereupon ORDERED that the judgment of 
the Essex County Circuit Court be in all matters 
affirmed and that the record and proceedings be 
affirmed with costs, and that the record and pro-
ceedings be remitted to the said Essex County 
Circuit Court to be proceeded with in accordance 
with this, judgment and the practice of · said 
Court. 

Entered February 14, 1927. 

On motion of 
KESSLER & I(ESSLER, 

Attorneys for Plaintiff-Respondent. 

10 

20 

80 

40 
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NO'TICE AND GROUND OF APPEAL. 

NEW JERSEY SUPREME COURT. 

FIRST NATION AL BANK OF BELLE-
VILLE, a corporation, 

Pla,inti ff-A p pellee, 

vs. 

NATIONAL Box & LuMBEH CoM-
PANY, a corporation, 

Defendant-Appellant. 

Action 
at Law. 
On Appeal 
from Essex 
County 
Circu,it 
Court. 

Notice and 
Ground of 
Appeal. 

To Kessler & Kessler, Esqs., attorneys for plain-
tiff-appellee: 

PLEASE TAKE NOTICE that the defendant-appel-
lant, National Box & Lumber Company, appeals 
to the Court of Errors and Appeals in the last 
resort in all causes in New Jersey from the whole 
of the judgment entered in this cause on the 
following ground: The N e-w Jersey Supreme 
Court affirmed the judgment of the Essex County 
Circuit Court, although there was error 1n so 
doing. 

SCHNEIDER & SCHNEIDER, 
Attorneys for Defendant-Appellant. 

JACOB SCHNEIDER ., 
Of Counsel. 

0 F T H E W 11 H I N .•... /J.~ ·-················ 

IS HEREBY AC!t,NOWLEDGf O TH IS_________ - .DAY 

OF-- ~~ ::i...----r--, 192f • 

~t\tl 3f trstp ~ourt of Cf rrors anb ~pptals 

FrnsT NATIONAL BANK OF BELLE-
VILLE, a corporation, 

Plain tiff-A ppellee, 

vs. 

NATlONAL Box & LuMBER CoM-
PANY, a corporation, 

Defendant-Appellan t. 

BRIEF OF PLAINTIFF-APPELLEE. 

This case is brought to this court on appeal 
from a decision by the New Jersey Supreme 
Court (No. 30 October Term, 1926) affirming a 
verd ict for the plaintiff entered in the Essex 
County Circuit Court in the sum of $5,400. 

The facts proven in this case are fully stated 
in the brief of the defendant-appellant, but specific 
attention is called to the follo-wing facts: 

It is admitted that Anthony C. Camarata was, 
in fact, a person used by the National Box & Lum-
ber Company to ·whom the mortgage ·was given 
by the · Troy Realty Company and -to ·whom the _ 
trustees paid the $11,000. as set out in the bond, 
and that the $11,000 . came into the hands of the 
National Box & Lumber Company; that Elmer 
E. Ross, one of the three trustees to complete the 
unfinished buildings of the Troy Realty Company, 
v:.ras also the Treasurer of the defendant corpo-
ration· the National Box & Lumber Company at 

' , the time it received its mortgage was in no better 
position to receive a preference or priority over 
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any of the other creditors mentioned in the case; 
that the giving of the mortgage to .Anthony C. 
Camarata was a preference to the National Box 
& Lumber Company . 

I . 

The Trial Court did not err in directing a ver-
dict in favor of the plaintiff and against the 
defendant. 

The only question in this case is whether or not 
the plaintiff was ent it led to recover the sum of 
$5,000 from the defendant under the terms of a 
certain bond ( S. C. p. 20, Ex. P. 1.) given to cer-
tajn creditors by the defendant . The obligees of 
this bond having assigned their interest in the 
bond to the plaintiff ( S . C. p. 21, Ex . P . 2.), tho 
plaintiff brings this suit in its own name as the 
sole plaintiff, by virtue of P . L . 1903, p. 540. 

That part of the condition of the bond involved 
in this case is as fo llows: 

N ovv, THEREFORE, the party of the first part 
agrees that: 

( 1) If the parties of the second part jointly 
and severally refrain from applying for a 
receivership for the said TRoY REALTY CoM-
PANY, and the creditors' committee afore-
mentioned will be formed to admin ister the 
affairs of the said TROY REALTY CoMPANY 
(insofar as it relates to the East Orange 
tract) until such time when the respective 
claims of the parties hereunto shall have been 
liquidated, 

(2) If the said ANTHONY C. CAMARATA 
shall have received the sum of Eleven Thou-
sand ($11,000) Dollars now due on said mort-
gage together ·with interest thereon until date 
of cancellation of said mortgage, and 
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( 3) If the parties of the second part jointly 
or severally shall not be p~id their jus~ claims 
in full at the time the affairs of the said TROY 
REALTY CoMPANY will be ·wound up;. . 

Thon, and in th ose events, mentioned 111 
the preceding paragraphs, one, two and 
three, the party of the first par~ shall and 
·will tru ly pay or cause to be p~1d . u~to the 
parties of the second :Qart, 1nd1v1dua1ly, 
jointly or severally, or their attorneys, e~ec-
utors, administrators, successors or assigns 
a sufficient amount (the amount not exceed~ 
ing in total the sum of Five rrhousand 
($5,000) Dollars, to make the perc _entage of 
loss if any sustained by the parties of the 
secdnd part' no greater than if the said party 
of the first part had not received tho sum of 
Eleven Thousand ($11,000) Dollars on the 
mortgage hereinabove mentioned, but had 
shared equally its proportionate loss togeth~r 
with the parties of the secon~ par t, then_ th~s 
obligation to be void, other,v-1se to r e~a1 n 111 
full force and virtue. S. C., Pag e 10, Line 10. 

It was clearly the hope and the int ention of the 
parties as expressed by the bond that the trus-
tees, in completing th e buildings of the Troy 
Realty Company, would make some profit, and 
perhaps sufficient profit, so that the National 
Box & Lumber Company would not be called 
upon to pay the aforementioned Five Thousand 
($5,000) Dollars, and in order that the National 
Box & Lumber Company, defendant-appellant, 
should be protected, its treasu rer became one of 
the trustees in order to -work out the trusteeship 
as profitably as possible . It is no-w contended 
that because the trustees by their ovn1 operatiou, 
lost money rather than making the anticipated 
profit, the defendant-appellant is relieved under 
the condition of the bond, and this loss sustained 
by the trustees of ·which the defendant -app ellan t's 
t reasurer was a party, is to profit the appellant 
to the extent of $5,000.00. 
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The appellant seeks to convince the court that 
because of the fact that the creditors, acting 
through the trustees, suffered a greater loss, it 
should, therefore, be permitted to profit to the 
extent of $5,000. The appellant does, however, 
concede that in the event that the trustees l1ad 
made but one single dollar in the operation of tho 
busiuess, instead of shoViring a loss, then it ·would 
be liable under the terms of its bond. The very 
statement of this proposition is preposterous. 
This was not the intention of the parties Vi7hen the 
bond was entered into, nor can the terms thereof 
be so interpreted. 

The undisputed proofs show that (1) the party 
of the second part did refrain from applying for 
a receivership; (2) that Anthony C. Camarata 
did receive the sum of Eleven Thousand ($11,000) 
Dollars on his mortgage, and ( 3) the parties of 
the second part were not paid their just claims in 
full, in fact they did not receive any payment on 
account of their claims. 

Having fulfilled all of the terms of the bond on 
its part to be performed the plaintiff claims that 
the condition of the bond is invoked and, there-
fore, the defendant is liable thereon. 

The defendant admits that the condition of the 
bond is ju effect but claims that, under its obliga-
tion in the bond contained, it is not liable to the 
plaintiff in any sum. Thus arises a rather 
peculiar situatiou, i. e. a defendant admittjng the 
legal effect and force -of the bond, but claiming 
that under its terms, it is not liable in any sum. 

The defendant's contention is as follows :-Ad-
mitting the proofs of the plaintiff to be true, and 
admitting that the defendant is liable to pay to 
the plaintiff a sufficient amount (not in excess of 
$5,000) to make the percent 0ge of loss, if any, · 
sustained by the obligees no greater than if the 
def end ant had not received the sum of $11,000 
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on its mortgage, bu t had shar ed equally its pro-
portional loss together with the obligees, never -
theless under the proofs the defendant is not 
liable to pay any sum to the plain tiff . This con-
tention is based upon the fact that, inasmuch as 
the trustees shoVired a loss of $18,000 in the man-
agement of t!1e business, the plaintiff and its as-
signors Virould have received nothing on payment 
of their claims even though the $11,000 had been 
in the estate, for that sum ,vould have been ex-
hausted in making up the tr ustees' deficienc y. 
Simply stated it is: '' The plaintiff received noth-
ing on the claim, if we put our $11,000 in the 
fund, the plaintiff would receive nothing, and 
therefore we are not liable on the bond for the 

' 'percentage of loss' was no greater than if we 
had not received $11,000, i . e., nothing=nothing.'' 

This is a very ingenious result, but, it is based 
upon a false premise, namely, that the percent-
age of loss is 100 % of its claim in both ca.ses, 
whereas such is not the fact. 

The creditors' committee authorized by the 
~1011d, and participated in by the defendant, was 
111 all essentials a joint adventure. As joint ad-
vent urors, all the parties ·would be entitled to 
share in the profits, and, in case of a loss, mus t 
share in the loss. Ja ckson v. H ooper, 76 Eq. 185. 
The defendant having participated in the man-
agement through its Treasurer, Mr. Ross, who 
was one of the tr ustees in the hope of acquiring 
some benefit ( realizing sufficient profit to pay 
plaintiff and its assignors in full and avoid its 
bond), it must share pro rata in the loss sustained 
in such managemen t of the business. Any other 
ruling in this case would allow the defendant to 
place itself in such a position that, by assuring, 
through its trustee, a loss by th e trustees, it could 
avoid the bond and thereby receive an advantage 
over the othe r creditors which is directly contrary 
to the purposes and provisions of the bond. 
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Let us compute, arithme t icall y, the loss of the 
plaintiff and its assignors. The claim of the plai n-
tiff ~ras $38,000 ( S. C., p. 21, 1. 20) ; the claim of 
the assignor Berkenmeier-Kuhn Co. was $4,700 
( S. C., p. 23, 1. 32) ; the claim of the assignor 
Riverside Box & Lumber Co. ~1as $14,900 (S. C., 
p. 24, 1. 10) ; and the claim of the assignor Thatch er 
Furnace Co. was $7,500 (S. C., p. 24, 1. 12) mak-
ing in all a total of $65,100. The claim of th e 
defendant which was paid ,vas $11,000. The exa ct 
los s su stain ed by the plain tiff and it s a ssignor s 
,.vas $65,100 plus 54/ 65 of $18,000 ( i . e. its shar e 
of the trust ees deficiency) or $80,000. If th e de-
fendant had contributed th e $11,000 to the fund 
the loss of the plaintiff and its assignors woul d 
ha ve be en $65,000 plus 54/ 65 o.f $7,000 or $72,800. 
It is readil y seen that the loss sustained by the 
plaintiff and it s assignor s becaus e of the rec eip t 
of $11,000 by the defendan t is, in round figur es, 
$7,200. 

Therefor e it is incumb ent upon th e defendant 
to fulfill the provisions of it s bond and pa y to the 
plaintiff the full sum of $5,000 in accordanc e with 
th e term s of its bond. 

I I . 

It is the ref ore respectfully submitted that the 
judgment of the Supreme Court should be 
affirmed. 

K ES SL E R & K ESSLER, 

Attorn eys for Plaintiff-Appell ee. 

S AMUEL I. I( ES SL E R, 

Of Couns el. 

MAY.T.1927 
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FIRST NATIONAL BANK OF BE LLE -

VILLE, a corporation, 
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1 ATIONAL Box & LUMBER CoM-

PANY, a corporation, 
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Act ion at 
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BRIEF OF THE DEFENDANT IN FAVOR 
OF THE APPEAL . 

Statement of the Case. 
The plaintiff sued on a bond executed hy the -

defendant to the plaintiff and four others, who 
all assigned their right, title and interest to the 
plaintiff. The said bond was attached to the 
complaint and is set forth verbatim on pages 8, 
9, 10 and 11; likew ise the assignments on pages 
11, 12 and 13. At the close of the case both 
the plaintiff and the defendant respectively ma de 
motions for the direct ion of a verdict. The Cour t 
directed a verdict in favor of the plaintiff for 
the full amount of the bond with interest and 
denied the motion of the defendant. Excep tion 
,yas taken by the defendant to both rulings and 
this is the only point whirh ,Yill be argued in 
thii;; Court. 

A corporatiou kno\\ '11 us U10 Troy Rec1lty Com-
pany had been carrying on hnilding operations 
and had become fmancinlly mnharras8 ed an d in-
Yolved. All the parties 1;cntioned in the bond 
were creditors . The said corporation executed 
and delivered a mortgage for the sum of El even 
Thousand Dollars to a per on na1ned 1\n thony 
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C. Camarata. The rest of the creditors claimed 
that the said Camarata was simply a form al 
party used by the defendant National Box & 
Lumber Company to obtain this sum as a pre f-
erence on account of its clai1n against the Troy 
Realty Company. In effect, they claimed that 
the National Box & Lumber Company was ob-
taining a preference over the other credito rs 
and threatened bankruptcy and a receivershi p. 
The various creditors then came together and 
executed various documents and papers, includ-
ing the aforesaid bond. Three trustees, Run g, 
Roman and Ross, were appointed to carry on 
the building operations of the Troy Realty Com-
pany, which were on a large scale, complete th e 
operations and apply the net proceeds to the 
payment of the claims of the ereditors, etc. 

In the course of thjs transaction, the aforesaid 
bcn~d was executed and delivered by the National 
Box & Lurnber Co1npany to the parties. men-
tioned. ~1.1he conditions of the bond were as fol-
lows: ( See p. 10 of the State of Case.) 

'' ( 1) If the parties of the second part 
jointly and severally refrain from applyin g 
for a receivership for the said Troy Realty 
Company, and the creditors' committee 
aforementioned will be formed to administer 
the affairs of .the said Troy Realty Com-
pany (insofar as it relates to the East Or-
ange tract) until such time when the re-
spective claims of the parties hereunto shall 
have been liquidated, 

(2) If the said Anthony C. Camarat a 
shall have received the sum of Eleven 
Thousand ($11,000.00) Dollars now due on 
said mortgage together with interest there -
on until date of cancellation of said n1ort-
gage, and 

(3) If the parties of the second part 
jointly or severally shall not l>e paid their 
just claims in full at the tin1e the affairs of 
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the said Troy Realty Company will he 
wound up.'' 

r:rhese three conditions were all fulfilled. 
Everybody concerned · refrained from applying 
for a receivership, the creditors' committee ,vas 
formed and functioned, Carnarata received the 
E leven Thousand Dollars due on his mortgage 
with interest, and, moreover, at th e conclusion 
of the labor of the trustees, none of the partie s 
to the bond received any money whatsoever on 
account of their claims. In fact, it ,vas n t otal 
loss . 

The penalty portio11 of the bond (p. 10, 11. 30-
40, and p. 11, IL 1-10) provid es that in that 
event, the National Box & Lumber Compan y 
would pay to the parti es of the bond, or their 
ass igns-in this case, the plaintiffs-

'' A sufficient amount ( the amount not ex-
ceeding in total the su1n of Five Thousand 
($5,000) Dollars), to make the percentage 
of loss, if any, sustained by the parties of 
the second part no greater than if the said 
party of the first part had not received the 
sum of Eleven Thousand ($11,000.00) Dol-
lars on the mortgage heroinabove mentioned, 
but had shared equally its proportionate loss 
together with the parties of the second part, 
then this obligation to be void, oth erwis e to 
remain in full force and virtue.'' 

This last q1tota.tion fro1n th e bond is th e crux 
of th e cont ention in th is rasp. Th e def e11d ant 
cont end s and insists that th e percentag e of loss 
sns tai ne d by th e parti es to th e bond would have 
been no great er if tlie def enclant had not 1·e-
ceive d th e El e,l.;en 11hou sand Dollar s. A s wi ll 
be seen lat er, th e final accou.11 l of t lie I rustees 
(pp. 37-43) shows - and th e t est i1nony of th e 
plaintiff also coin cid es-that th e deficieJ1cy at 
the u)inding up of tlt e tru st eeship 1cas J!Ji,r;ldeen 
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Thousand Five H'U/Yl,dred Fifty-two Dollars and 
Sixty-six Cents (See bot. of page 41). If, there-
fore, the Eleven Thousand Dollars h.ad not been 
taken by_ the National Box & Liimber Company, 
the deficiency would still have been Seven Thou-
s~nd Five Hundred Fifty-two Dalla.rs and Sixty-
si~ G_ents. The · creditors received nothing at the 
unnding up of the tri1,steeship. Their loss in 
eith er case, there/ ore, u:as the same, namely, 100 
per cent. Their loss uiould have been the sarne 
if the defendant had not taken its Eleven Thou-
sand Dollars, viz., 100 per cent. The percentag e 
of loss ( to follow the phraseology of the bond) 
was therefore no greater in either case. There -
for~, the def end ant contends that they, or their 
a:s~1,gnee, the vlainti[f, were not entitled to any -
thing ·under the bond. 

Six Grounds of Appeal are set forth (pp. 2 and 
3). Grounds 1 and 4 were waived in the Supreme 
Court. Ground 5, relatjng to the Court's re-
fusal to direct a verdict for the def end ant will 
be combined with Ground 6, relating t; the 
Court '.s direction of a verdict for the plaintiff 
and will be argued together. Grounds 2 and 3 
relating to questions of evidence ·vvhich wer~ 
argued in the Supreme Court, are' now · waived. 

ARGUMENT. 

The Trial Court should have directed a ver-
dict in favor of the defendant instead of direct-
ing a verdict for the plaintiff. 

The detailing of the facts of the case almost 
comprises t~.e argument on this point. The 
testunony offered by the plaintiff ,vas as fol-
lows: Edwin A. Rung, cashier of the plaintiff 
bauk (pp. 20-23), produced the Lond ·which ,vas 
admitted jn evidence; like-wise the ~ssignments. 
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Ile testified that the Troy Realty Compnny 
owed the bank r:t1hirty-eight Thousaud Dollars 
and that they received llothing at the time of 
the windin g up of the trusteeship. On cross 
examination, he was asked about t]ie written 
final account of the trustees, which Le identified. 
The plaintiff did not offer this aecount in evi-
dence, although defendant's counsel strongly 
urge d the same on an argument as to the ad-
n1ission o P evidence ( p. 21, 11. 20-35). August 
G. Berkenmeier (p. 23) testified that tl1e rrroy 
Rea lty Compa11y owed Berkenmeier, I(nlm Com-
pany Four Thousand Seven J-Iuudred and 
Twe11t?-six Dollnrs and rrhirty-three Cents, and 
that it received nothing on the winding up of 
the husiuess of the Troy Realty 8ompa.ny by the 
tru stees. ~,fr. Ru11g, recalled and testified (p. 24) 
tha t the other creditors 1wmed in the bond re-
ceived nothing whatsoever 011 their eluin1s at 
the ti1ne wlrnn the trustees wound up the affairs 
of the involved corporation. 

1Ir. Ruug was recalled 011 l>el1alf of the de-
fenda11t (pp. 24-2D) to teHtify that all the cred-
itors were giveu a copy of the final account of 
the trustees (p. 25, 11. :1-:20). The defendant 
then offered the account in evidence ( p. 26, ll. 
J -10). On cro ss · exarninatiou, over objection and 
C'xception taken by defendant, Rnug was allow ed 
to testify eoncerning a notatiou i11 tile account 
as to a llote of the trustees for P1 ive rl'h01umr1cl 
Dollars, ·which was to be taken up by the National 
Box & Lnml>er Compm1y. 'L'l1e irrelevancy of 
thi s will be arg11ed later. I le cl]so testified (p. 
~8) that .Mr. Ross, o I' tl1e a Lio1rn 1 .Box & Lum-
ber Compan y, agreed t.o t c1ko up tl1i s note. l\Ir. 
Rost, was one ol' the trusi.Pes and it nowhere 
appears tliat Jw lic1d authority to mnke nny such 
nrrall gemPnt; n1ore0Yer, def e11dani in sists that 
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this is entirely outside of the issues of the 
present suit, which is a suit upon the covenant 
in a bond under seal. The rnost i1nportant pa rt 
of "/Jfr. Rung's testim ,ony apvears on page 28, 
line 17, to page 29, line 2,0. He testified that at 
the conclusion of the trusteeship, there was a 
deficiency substa11,tially of $18,552.66; he m en-
t,ionecl $13,552.66 and the other $5,000 which he 
claimed v:as to be tak en up by the def enclant . 
This deficiency eJ~ist ed after the tnistees co1n-
pleted the houses and sold theni. This point is 
crystallized in the fallowing question by plain-
tiff's counsel and the answer thereto (p. 20, 11. 
8-13) : 

'' Q So that at the time of the conclusion 
of the business of the Troy Realty Company 
there was not only 110 n1oney to be paid to 
the creditors, but as a matter of fact the 
creditors had a deficiency of $18,0001 A 
Correct.'' 

"l\1r. Rung ,vas recalled on rebuttal by the 
plaintiff (pp. 29-30) but withdrawn (p. 32, I. 10), 
after argument by counsel. rrhe atten1pt again 
was to explain the notation in the bond about 
the as8umptioI1 of the Five ~Phousand Dollar 
note which has been n1eutioued above and ,vhich 
is entirely out of the issues of this action, which 
is a suit upon a bond. 

It therefore appears vla1:nly that the trust ee-
ship resu,lted in a loss of ltJighteen Thou .sand 
Dolla ,rs plus. If the def endant had not rec eiv ed 
th e -El eve n Tlunisand Dollars on the Camarata 
mortgag e, the loss would have been Seven Thou-
sand Dollrl1's plus. In eith er ev ent, the p ercent-
age of loss nf the creditors 'U ou.ld har e been 100 
p er cent., as they received nothing on their 
clai1ns at the w1tnding up af the trusteeship and 
wo itld have received nothing had th e Camarata 
niortgag e not been paid. It should be borne in 

7 

niin d that the bond obligates the defendant to 
pay Fi v e Thousand Dollars or less only if the 
percen tage of loss of the parties nani ed in th e 
bond would be lessen ed thereby. The Court, in 
the cours e of the argument (p. 32, 11. 1-10) 
n1akes the following comment: 

'' It ,,vould not have helped the creditors 
out to have had their debts lessened by 
$11,000 ~'' 

Counsel made the follo, :ving reply: 
"Not one cent because they paid out the 

Can1arata judgn1ent later on.'' 
The Court was misled by the fact that it wou]d 

at fir st blush seem helpful to the creditors in 
general · to allow the Eleven 'rhousand Dollar s 
to r emain in the po.t. This s·uit, hoii-eve r, is 
11Jpon a bond and th e plaintiff can only recove r 
in accordance with the terms of thf bond and 
not upon any g eneral theory of amelioration . for 
so,ne body or other. The plaintjff and its as-
signor s are the following: Plaintiff, Riverside 
Box & Lumber Co1npany, Thatcher Furnace 
Company, Berkenmeier, J(uhn Con1pany and 
Tobia s Grunt. 'fhese five parties received noih- -
ing upon their claim at the winding up of their 
tru steeship and ,vould have received nothing 
even jf the Eleven Thousand Dollars had not 
heen paid to Can1arata. Ther efor e, th eir p er-
renta qe of loss in either case u;as 100 1Jer cent. 
total. .Ther efore, under thf fpr1ns of th e bond, 
fl1py W Pr(' n ot entitl ed to 1'Pceic e a11ythi11g fr om, 
t/1.p dcf enda,nt. It might hr nrgued that the nota-
tion in the account, concorning the quc ,·tions on 
whi ch obje ction s " ' l'ro tak en nnd Pxceptions 
no ted, in1posed an obligation on the X ational 
Box & T..iu1nber Con1pany (sec p. 2G, 11. 2D-40, and 
p . 27, 1. 30, to p. 28, 1. 15) ; the argun1ent n1ay 
he thnt 1Ir. Ro ss, of th e ~ational Box & Lnmhcr 
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Company, agreed to have bis concern pay the 
Five Thousand Dollars at the winding up of th e 
trusteeship. This is entirely irrelevant und er 
the present case as it would constitute an en-
tirely different cause of action than the one 
on ,:vhich this suit is based. Furthermore, th e 
cause of action in that event would be by th e 
trustees on the original promise 1nade by Mr. 
Ross, the alleged authorized agent of the Na-
tional Box & Lun1ber Con1pauy, and not by the 
five parties to the bond or their assignee. I t 
does not appear whether the promise was mad e 
by Mr. Ross for the benefit of the obligees und er 
the bond or for the benefit of the trusteeship. 
In fact, any claim on this notation would con-
stitute an entirely different cause of action with 
diffrrent proofs, " Tould involve different laws 
of evidence, and call for evidence on agen cy 
and scope of authority, etc., questions which do 
J1ot in any way arise in this present suit on th e 
bond. Therefore, the notation in the account, 
,vhich, after all, jg a self-serving staten1ent made 
by the trustees, had nothing to do with thi s 
case. Th e plaintiff, or its assignor s, mu ,st sta nd 
or fall on th e bond and th e same do es not en titl e 
th em, to rec eive any ni oney f-roni th e def enda nt . 

Conclusion. 

] t is, therefore, re spectfully sub111itted ihat 
the ju<lgn1ent of the Supren1e Court affirn1ing th e 
judgment of the Essex County Circuit Court in 
favor of the plaintiff should be vacated; lik ewise 
the judgn1 eut of the Es sex Circuit Court~ and 
that judgment should be enter ed in favor of 
tb e defendant as this Court , ha s a right to n1akc 
an order to that effect, sinc e both parties . 1nade 
motions for a direction of a verdict at the con-
clusion of the case, ·which, th erefor e, re solves 
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itself into a matter of law and not of fact, both 
pa r ties having joined in the motion. 

SCHNEIDER & SCHNEIDER, 
Attorneys of Defendant-Appellant. 

JACOB SCHNEIDER, 
Of Couns el. 
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