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STATE OF NEW JEHSEY. 
DEPAHTMEi\TT OF ALCOiiOLIC BEVERAGE CONTROL 
744 Broad Street, Newark, N. J. 

BULLETIN 235 

1. TAXES - PROPOSED FEDEHAL INCHEASE - COMMENTS OF 1J:HE COlVIMISSIOHER o 

March 11 5 1938 

D. FREDEhICK BURNE1TT, Commissioner of Alconolic Bever­
age Contr~l for the State of New Jersey, was interviewed by the 
Ne~arK Evening News tod~y in respect to the vote of the House of 
Representatives for increase in liquor tax. He said: 

"The propo.sed increase in l:i.quor tax,· as approved 
by the House, means more ·vYorY.~ for the DepartrJent and 
less revenue for the State. 11.'he ore sent Federal Tax is 
$2000 per gallon,· to ~hich the st;te adds $1.00, whicn 
makes a $3.00 tax on an article which costs less than 
20¢ a gc~.llon to produce. Tho..t' s why we have bootleggers 
in spite of Hep.eal. 1rhe add:L tional tax of 25¢ a gallon 
is thus a tax of 125 per cent on the cost of production. 
Adding this to the present 1500 per cent makes a total 
of 1625 per cent. 

HNo wonder we have bootleggers! The more the 
illicit alcohol, the less the revenue to the State. 
Wh~/ add fat to the prize already so tempting to the 
bootleggers!n 

D. FREDEEICK BUhNETT 
Commissioner 

2. DISCIPLINAHY PROCEEDINGS - SUPPRESSION OF iviATERIAL FACTS A.ND 
SALES ON SUNDAYS HJ VIOLATrm:x OF HEFEREIWU!Ji - LICEirnE SUSPENDED 
FOR BALANCE OF TElU'J. 

Frank A. Priest, Township Clerk;1 
Hamilton Township, 
Trenton, N. J. · 

Dear Mr. Priest: 

March 12, 1938 

I have staff report of the proceedings before the Town­
ship Committee of Hamil ton Township aga]_nst Lillian Rose Higham, 
charged with (a) ho.ving suppressed from the Township Committee 5 in 
her application for the license, the fact that the real owner of 
thc3 business sought to be licensed was her husband_, George Higha.m_9 
and (b) having sold and served alcoholic beverages on the licensed 
premises on Sunday 1 in violation of referendum and local ordinancea 

The report states: 

non Saturday, February 5J 19~>8, at about 11:45 
P. M., Investigators Grover and Hoffman entered the li­
censed premises. Investigator Perry remained outside to 
observe activities. Grover and Hoffman found .about 150 
people in the place. They remained until about 2:50 A.M. 
Sunday morning and all during that time observed sales 
and service of alcoholic beverages. They report that the 
place was 'wide open.• At about three o'clock, Investi­
gator Perry enterod and the .investigators made known their 
identity to George J.-Iighan:c, husband of the licensee o He 

{i\!h,~··"@,f,) J. ei'i'(J;_eu State Ubrsry 
:J~~~\W -~ .... 'JI 
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stated that he knevv he should close at 12:00 midnight 
on Saturday but tna t this was the only tirn.e he did any 
real business and so he remained open after the closing 
hour. 

nquest1ons asked Higham by the investigatox·s led 
to th~ belief that he was in fact the licensee~ In a 
written statement, h8 admitted this to be true and 
stated that his ~ife was only a tfrontf and that he had 
obtained the license in her name because he is the 
building inspector of the Township and did not desire 
his name on the li6ense. His wife, the licensee, in a 
writte:.n. stateil1ent, ad;ni tted. that sales and service of 
alcoholic beverages hB.d been E1ade on the iicensed prem­
ises in violation of the referendum and the local ordin­
ance. 

"Senterice - .LiceDse suspended from ?':\arch 16, 19~38, 
for the baJ_o.nce of its term, viz.'! to 
June 3 0--:i-.l.. 9 ~~ 8 =- TY 

Entertain:lng no opinior:.. 0!:1 the raeri ts .of the ·case, it would 
seeE·.l that~ if the adjudication of guilt was properly made;, the 
suspensio~ of the license for the rest of its ter~ is a penalty 
befitting the offenses. 

Please extend my sincere t:1an.ks to the members of t~1e Town­
sh:Lp Committee for their prompt and effective e::.ction. 

Very truly ~/ours J 

D. FHEDEIUCK BUHNETT, 
Corm~1is .sioner. 

3. DI3CIPLil\JAitY PHOCEEDINGS -- SUil'.hE~·rnE1~=~ OF A LICENSE LINDEL FILE IS 
A Sff::b'IITTJTE FOL Mm iHSPE.1.JSES "I'1d PhOOl11 OF GUILT. 

Harvey G. 1."!j_s111er? Esq o, 
Tma1 Clerk, 
P 1.-, • 1 ., • ., - ., . J' 
ul . .L.1.l ps .our g, r·J • • 

Dea:r Mr .. Vdsmer: 

I have staff r(:~port hnd your certif'ic2.tio::1 of the 
proceedings before the Board of Co~mnissi01~ers of Phillipsburg 
.... • -: ''"' ]

0 -l.lS +· T) Qr·-1·!- c• 0,..,, l• .. 11 0J_~ "1.10 ,-..·:.,...., ." n 8(" ,.,.-l J._ : .. , ( ""I) ·i1·:' V_, ·nn· c-< Olri a 1 d.[00-. lJ .Ll- 1;:}l \J 1 •. ' '._, ······- ,_, l- I j .._,.L.,_C/.l (';-. ~ .i. VV-i. l.J.J..i. ,c. ~.Ct .L.L b ,:J "-'· c .-1...-

cohJlic beverages to non-membe~s in violatio~1 of the terms of 
]• t c• ~, l ,. · . .). ·i ]

0 

,..., O"}C' P '1 Y'(~1 (b~) !:-. •.. "'Fl0 11 '" c 01':: ·· 1· C ()" n· r•,°i l• ,-. 1J ·:ci-.J :, ..... aP' 8 S 01'. -. ,.J '·J-~.Ll.' _._ -"" ..... 1 . • .:>..;; c: .•.• .L ..<. J . .Lc. \ iS ,.;; u. o. _v-1. ,., 1 t::' •.:;.l 0 - ;. 

Snnd.ay in viola U_on of local r·~~gulc:i.tion., ~:b.e :;:-·~)port .states: 

"Co.crL;1:=::].nt had besn I'cceived by this Dcpa1:·trnent that 
alcoholic beverages were being sold to non-membeis. Accordingly, 
investigation was ordered. 

non Saturday :1 Januar7 28, l8~)8J L--::.ves tiga tors i3later 
anc~ .Hatti visited the llcenssc\ p.'_G..:LLS8S .:3.nd vitere EJ:.~L·:~1itt2c~ vfit~.10ut 
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any· question.. They ordered and were served alcoholic beverages 
at the bar. They remained until 1:35 A. M. on Sunday morning 
at whi6h time the place was-still open, selling and serving al-
coholic beverages. · 

. "On Sunday, January 30, 1908, Investigators Thievon 
and Roxbury arrived at the licensed premises at about 1:30 
A. M. and before entering observed people leaving and entering 
the club. The investigators had no trouble being served 
alcoholic beverages at the bar until 2:10 A. M. At that time 
they identified themselves to Thomas Azzalina who stated that 
he was the second steward in charge at the premises. He ad­
mitted to the investigators that he was familiar with the 
local ordinance prohibiting sa~es on Sunday and also of the fact 
that no sales could be made under the terms of the Club license 
to non-members. He said he thought he recognized Investigator 
Roxbury a·s a member. · 

"The investigators wei ... e not called upon to testify as 
they were infcpr~ed that the licensee had surrendered its license. 

"Certification received from the Town Clerk of 
Phillipsburg reveals the following: 

n•on the day of the hearing, the president of the 
Club appeared before the Commissioners and 
voluntarily surrendered the-license. Therefore, 
there was no hearing heldudue to the fact that 
this was.their secong violation and they were of 
the opinion that the license woulq be revoked.'" 

"Please thank the members of the Board of Commissioners 
for their prompt action in this case. 

nyou ask if this licensee is eligible for another 
license. I suppose your question arises because of the fact 
that there was a surrender of the license instead of a formal 
adjudication of guilt carrying with it a suspension or revocation. 
The answer is that this licensee is ineligible to receive another 
liquor license in New Jersey. The reason for that conclusion is: 

(1) My records show that on January 3 1937, the 
club license of this R-Gent Social Club was suspended for thirty 
days by your Board of Commissioners after an adjudication of guilt 
that sales had been made to non-members in violation of the terms 
of its license. 

(2) The present violation which resulted in a surrender 
of the lic~nse was also based upon a similar charge. A surrender 
of a license after a charg~ has been filed against a licensee is 
an admission of guilt as eloquent as a written confession. Sur­
render under fire is a substitute for and dispenses 1Ni th any fur­
ther proof of guilt. 

R.S. 33:1-25 (Control Act, Section 22) provides that 
no license shall be issued to any person who has committed two or 
more violations of said Act. The R-Gent Social Club ha~ing 
committed two such violations, is hence permanently barred 
from receiving another liquor license in New Jersey. 

Very truly yours, 

D. FHEDERICK BURNETT 
Commissioner 
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4. LICENSES - APPLICATIONS - I-IEEE.IN OF THE MEANING AND EFFEC1l 1 OF A 
IVIUNICIPAL RE(UIHEMENT 1'HAT THE APPLICANT PHESEN1' THE APPLICATION. 

HOTELS - NUMBER OF ROOMS - DEFINITION. 

My dear Mr. Burnett: 

In "An Ordinance to Hegulate the Sale of Alcoholic 
Beverages in the Borough of Dunellen, in the County of Midc1lesex:1"' 
Section 4 reads as follows: 

•No license shall be issued except after written 
c-ipplication presented by the proposed licenseej. o."." 

Question: Can the meaning of this section-be so construed as to 
mean that proposed licensee may not or shall not appoint a 
representative to appear in his stead? 

Section 6, last serrtence, reads: 

"A Hotel vvi thin the meanj_ng of this subdivision shall 
be such as is considered an Inn of the better class, which 
shall provide lodging (not less than f'i ve ( 5) ·bedrooms.? •••• ., " 

Question: Is not this part of the section illeg~l, since it 
is in conflict vvi th a decision handed dovm in Re Corona" 
Bulletin 29, Item 5, 1,q.hich reads: -

"An hotel is not to be arbitrarily· defined by the 
number of rooms it contains, but rather by the purposE:~s whi.ch 
it serves"? 

Mr .. Milton E. Sussman, 
Dunellen, N. J. 

My dear Mr. Sussman: 

Respectfully yours, 

IVIil ton Sussman 

March 14.? 1938 

Your question in respect to requirement in Section 4 
of nv.rri tten application presented by t_he proposed. licenseen as 
to whether this means that the applicant may not or shall not 
appoint a representative to appear in his stead indicates that 
you are placing entirely too much emphasis upon ·the vvord 
"presented .. n 'l1he last quoted word cam1ot be tortured to. mean 
personal presence. If so, how could a. corporation be personally 
present? To present means to bring or introduce; to exhibit or 
offer to view or notice; to lay or put before a person for 
acceptance; to submit.. Thus, a person presents a memorial, a 
petitionj or an application. Grand juries present indictments. 
The fact of onets own personal presence is not a factor in the 
verbo What one does through another, he do~s himself. 

1.'he statement in Section 6 that "A Hotel vdthin the 
meaning of this subdivision shall be such as is considered an 
Inn of the better class, which shall provide lodging (not less 
than five (5) bedrooms, ••• ";; while not a wholly adequate definition, 
does not destroy the effectiveness of the section. The statute 
expressly provides (R.S. 33:1-12, Control Act, Sec~ 15-1) that 
for hotel premises, among others, plenary retail consumption 
licenses may be issued. In the absence of any definition of 
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"hotel" in the Act, the term must be given the common meaning 
that it has acquired. It is true that a hotel may be a bona fide 
one regardless of the number of rooms it con ta.ins. Re :Suter.a,~ 
Bulletin 180, Item 3; .fie Bo!lg_, Dulle tin 125, I tern 4; Re . .l:..§!1'_:r~, 
Bulletin 115, Item 11; Re Coro~aj Bulletin 29, -Item 5o I am 
not bothered overmuch bv the Dunellen recuirement thc..t an 
establishment, i:n order" t.o be called a hotel, shall contain at 
least five bedrooms, for I should hardly dignify by such name any 
place which contained less. 

ve·ry truly yours, 

D. FREDERICK BURNETT 
Commissioner 

5. PJ.JENAHY hETAIL DISTHil3UTION LICE.NSES - MUNICIPAL OEDINANCE 
PROHI.t3rf.1ING 01'HEh MERCANTILE BUSINESS ALLOVvS ONLY THE SALE 
OF ALCOHOLIC, AND NON-ALCOHOLIC ACCESSOhY BEVEI-.AGES AND N01i '11HE 
SALE OF FOODSTUFFS SUCH AS .PhE1i 12E.LS, NOTS, hELISfiES, CANDIES, 
CHERHIES, OLIVES,., ETC. - THE 'IES'I' IS NOT vvilAT lvlAY .tiE SEhVKU .h'ITH 
.LHJJOh bU1i .diET.d.EL THE NON-ALCOHOJ.JIC ACCESbOh)~ IS A BEVERAGE. 

Dear Corn.mlssioner: 

Will you kindly advise whether it is permissible for 
a lj_quor dealer, holding a :7.'f~tail dist1·ibution license in a town 
·where combination stores are prohibi teJ. from selling liquor, to 
sell such i terns as pretzels, peanuts, relishes, import eel candies, 
cherrj_es, olives anci nuts, etco, and such other miscellaneous 
items which may be ~sed in mixing drinks or serving with same. 

Morris N. Scharf, Esq.; 
Ramsey, N. J. 

lVIy dear Mr o S·charf: 

Very truly yours, 

Morris Ne Scharf 

I u.nderstand that the liquor dealer of whom you Yvri te 
holds a plenary retail distribution license for premises situated 
in a municipality in which the governing body has adopted an 
ordinance, pursuant to R.S. 33:1-12 (Control Act, Seco 13-3a), 
prohibiting the issuance of such licenses for premises in which 
any mercantile business other than the sale of alcoholic beverages 
is carried on. 

Under his license, he could sell only alcoholic 
beverages and such non-alcbholic beverages as ginger ale ~nd 
soda c.ommonly used for mixing or in conjunction with alcoholic 
beverages. The sale of such accessory beverages is not, within 
the contemplation of the Act, another 1nercantile business.. See 
Re. Sc~nidt•s, Bulletin 197, Item 12, Re Smith, Bulletin 57, 
Item 17, ~lso Bulletin 41, Item 2, copies df which are enclosed. 

But that is as far as the exception goes. 
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The pretzels, peanuts and other items mentioned may 
be, and often are, ser~ed with liquor, but that does not make them 
drinkables. Liquor may be served with soup, shellfish or 
savories, as gustative fancy impels. But that doesntt mean that 
your client can go into the food business in a municipality which 
has prohibited the transaction of any other mercantile business 
on premises where the sale of alcoholic beverages is conducted. 
After all, all your client has is a liquor license. 

The pretzels, peanuts, etco ·are out. 

Very truly yours, 

D. FREDEHICK BURNETT 
Commissioner 

60 MUNICIPAL ORDINANCES - ORDINANCE REQUIRING RESTAURANT LICENSE FOR 
.THE SALE OF FOOD FOR ON-PREMISES CONSUMPTION, AS DISTINGUISHED FROM 
ORDINANCE REGULA'I'ING THE SALE OF LIQUOR, NOT SUBJECT TO APPROVAL. 

MUNICIPAL ORDINANCES - SUNDAY SALES - ORDINANCE PROHIBITING SUNDAY 
SALES EXCEPT IN LICENSED RETAUBANTS WITH MEALS APPROVED. 

Jay B. Tomlinson, Esqo, 
BordentovVJ:?., N. J'. 

My dear Mro Tomlinson: 

March 17, 1938 .. 

Re: BorQpgh of Fieldsboro 

I have your letter of the 11th and the copies of two 
ordinances which .have passed first reading and will come up for 
final adoption at the meeting of the Fieldsboro Borough Council 
on March 2lsto 

I am not considering for approval the ordinance requiring 
the issuance of a license to maintain a restaurant in the Borough. 
While in requiring the licensing of restaurants it would necessarily 
include, among others,. those for which liquor licenses have been 
issued, its purpos~, I gather, is solely to license premises 
being conducted as restaurants, ioe~, for the sale of food for on­
premises consumption. If it involved the imposition of an 
additional fee for the sale of alcoholic beverages, I could not 
approve it. See Re McNaughton, Bulletin 64, Item 3; Re Shurts, 
Bulletin 64, Item 6; Re Camp, Bulletin 86, Item 11. But being 
confined solely to restaurants, I do not see vvhy it cannot 
exist independently of resolutions and ordinances regulating the 
sale of alcoholic beveragesQ See Re Wilson, Bulletin 69,. Item 6; 
Re Reed, Bulletin 222, Item 3. I am, therefore, expressing no 
opinion as to its validity., It is a matter of general municipal 
law, as to which you as Counsel for the Borough should advise, and 
entirely outsid~ of my jurisdiction. 

The proposed amendment to Section 3 of ordinance adopted 
on December 7, 1937, which provides: 

"SECTION 3o There sh;J.11 be no sale of Alcoholic 
Beverages made during thE: day of the week known as t Sunday* 
and all places licensed for the sale of Alcoholic Beverages 
shall be closed upon that day except licensed restaurants 
where bona fide meals are served and tJ:k;·:co s:::J_eE~ (.xC 
Alcoholic Beverages may be made only when the same are 
served with mealson 
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will, upon final adoption, be approved as submitted. 

Whether alcoholic boverages are to be sold at all in 
Fieldsboro on Sundays is, in the absence of referendum, a matter . 
to be decided in the discrBtion of the Borough Council. Generally 
speaking.9 whatever hours of' sale tho municipality fixes must apply 
to all licensees in the class. The only exception I have allowed 
is in the case of municipal regulations permitting sales of 
alcoholic beverages on Sundays in bona fide hotels and restaurants 
with meals. Of course, to allow some members 6f the license class 
to sell when others are prohibited from doing so is certainly 
discriminatory. It is justifiable, if at hll, only. on the ground 
of serving a public purpose. Allowing resta.urr;.nts to sell on 
Sundays may carry out such a purpose. I have, therefore, given 
such regulations tentative approval where thc;y appear to be so 
dravm as to foster legitimate trade and sales ~nd not make a 
mockery of the law. See Re Hauck~ Felter, Bulletin 130, Item·3; 
Re Bowers, Bulletin 170, Item 11; Re Warren, Bulletin 207, Item 10. 

Very truly yours, 

D. FREDEHICK BUHNETT 
Commissioner 

7. LICENSEES - SALES TO HELIEF .AND W. P A. CLIENl'S. - NOT ILLEGAL IN 
THE A.DSENCE OF APPHOVED LOCAL REGUL1-i'I'ION e 

Dear Sir: 

Information:- \ihat authority has the Police Department 
to order licensed liquor dealers to discontinue the sale of 
liquor to Relief and W.P . .A. clients. 

The Overseer of the Poor of the Borough of Wes t·wood, N. J. 
has requested that we instruct our licensed liauor dealers to 
discontinue the sale of liquor to Relief and w:P.A. clients 
threatening revocation of license. 

If we have any authority in this matter kindly inform 
us at once as to the proper procedure - in instructing licensed 
liquor dealers, also procedure to.follow if the sale is 
continued. · 

As I believe this matter w111· be brou~ht before the 
Governing Body of the Borough at the next regular meeting 0£ 
Tuesday, March 22nd, would appreciate an immediate reply. 

Thanking you for your cooperation, I beg to remain, 

Alvin C .. Lich, 
Chief of Police 
Westwood, New Jersey 

ALVIN C. LICH 
Chief of Police. 

March 18, 1938. 

Do not order licensees to discontinue sale of liquor to relief 
and WPA~alients Stop if governing body desires to submit for 
approval ~ regulation in this respect I will be glad to give it 
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early and earnest consideration Stop in absence of appr.oved 
regulation there is nothing illegal about the practice o.f which 
the Overseer of the Poor complr..ins Stop hence do not ;.nake any 
threat of revocation which cannot be carried out. 

Do FREDERICK BURNETT 
Commissioner 

8. LICENSEES - SAJ~ES TO UNLICEi~SED GROCERS - lVIISDEMEANOhS ItJDIC.A'I'ED 
IF A GROCEE DESIRES TC; DABBLE IN LIQUOH HE \iJILL HAVE TO I'Ai{E 
OUT A .LICENSE. 

Gentlemen: 

We have a client who has asked us to get an opinion 
on certain propositions. Our client has a-liquor license for 
the 1·etail sale of liquoro One of his customers, who runsa 
grocery store gets calls for lic:uor and buys f'rorn our cJ.:Lento 
What he wishes to know is: 

1. Is it permissible for our client to sell him. 

2o Is it nerm:Lssible for the groce:cy man to ouy 
liquor, from us n.nd to deliver it for the con­
venience of his customers and to satisfy the 
calls for liquoro 

3. Does the grocery man need any sort o:f .license 
to deliver the liquor. 

Very respectfully ;ours, 

Hammer &.Hammer 

Hammer & Hammer, Esqs., 
Passaic, N. J. 

Gentlemen: 

1: Your retailer client has no right to sell to the 
grocer for the purpos~ of resale. To do so is o misdemeanoro 

2: Delivery of alcoholic beverages by the non­
licensed grocer to his customer would constitute a sale of al­
coholic beverages as defined in R.So 38:1-1. Snles c~n be made 
only by licensees. Each sale by a non-license8 is a misdemeanor. 
R.So 6~:1-50. Tell the grocer to stop the practice prontoo 

5: Delive1~~y~ o:f alcoholj .. c beve1~ages cc1n ·be ff1ade or1ly 
by the holder of a tr[:msportation license or by other licensees 
in their own vehicles. RoS .. 3~~i:l-28. One;Z who unlavv-ful.Ly 
transports liquor is guilty of a misdemeanor. R.S. 3~:1-50. 
Besides that, the vehicle will be forfeited. 

If the grocer desires to dabble in liquor, he will. 
have to take out a license. 

Very truly yours, 

Do FHEDEHIC.t( BURNETT 
Commissioner 
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9. NEW LEGISLATION - AMEND~ENT TO RoS. 36:1-10 (CONTROL ACT, SEC. 11)­
BONDED ~iAREtlOUSE BOTTLING LICENSE 

Senate Committee Substitute for Assembly Bill Noo 
156 vm_s approved by Governor Moote on March 16, 19~:8 o.nd there­
upon became Chapter 30 of the Laws of 1938. 

It is effective immediately. 

It adcJ..s to Section 11 of the control Act a paragraph 
providing for bonded warehouse bottling licenses (the rest of 
the section remaining the same) which reads: 

"Bonded warehouse bottling license. 5. The holder 
of this license shall be entitled, subject to rules and 
regulations, to bottle alcoholic beverages in bond on 
behalf of all perso·ns authorized by Federal and State 
law and regulations to withdraw alcoholic beverages from 
bond.. The fee for this license shall be five hundred 
dollars. This license shall be issued only to ~ersons 
holding permits to operate Internal Revenue bonded ware­
houses pursuant to the laws of the United States .. n 

D. Frederick Burnett 
Commissioner 

10. SOLICITQRS 1 PERMITS - MORAL TURPITUDE - FACTS EXAMINED - CONCLUSIO* 

Re: Case 214 

1v1ar ch 18, 1908 o 

A permit was issued to solicitor, pursuant to his sworn 
application and questionnaire containing denie.l of conviction 
of any crime. Departmental check-up on his fingerprint record, 
however, disclosed that he had been convicted in 1931 for 
violation of the National Wrohibition Act, fined $200, and re­
leased on two years' probation. Accordingly, a hearing was 
held to determine whether solicitor's permit should be revoked 
because of conviction of a crime involving moral turpitude with­
in RoS, Sec. 33:1-25 (Control Act, Sec. 22) or whether any other 
action should be taken .. 

Solicitor describes the crime of which he was convicted 
as follows~ th2t on the occasion in question, he had purchased 
half a gallon of whiskey from a bootlegger for a party being 
stagod by himself and others at a local hotel in North Carolina; 
that while carrying this whiskey into the hotel, he was arrested 
by a .Federal agent and several local police officers; that 
these officials had apparently witnessed his visit to the boot­
legger• s place and had followed him back to the hotel. 

Illegal transporta~ion of liquor during the Prohibition 
days is not 12.§£. se a crime involving moral turpitude within 
R.S. Seco 33:1-25 (Control Act, Seco ~2)0 Since no aggravating 
circumstances appear, solicitor's crime .is free; of that 1Jlement .. 
Re HearingA77, Bulletin 205, Item 6, and cases therein cited; 

· Es Case #211, Bulletin 231, Item 12. 

There remains, however, the fact that solicitor, in 
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his application and questionnaire, f~lsely swore that he had 
never been convicted. of any crime o H~; explc::U.ns that he did not 
class~fy his case as a rsal conviction, because he had been 
released· otl probation. This theory of solicitor's, however, 
seems to have been -born of !1is desire to conceal hi-s criminal 
record. · 

It is recommended that, because of his false swearing, 
solicitor's permit be suspended for 10 days, effective 
March , 1938~ 

Nathan Davis 
Attorney 

Approved as to non-turpitude. Disapproved as to lying about it. 
Thirty days susp&nsion will remind him of the fine he paid and the 
two yGars' probation EO that next time he will tell the truth. 
His permit is suspended for the month of April. 

Do Frederick Burnett 
Commissioner 

11. BONDED ~~AREHOUSE bOTTLING LICENSE - RECTIFIER - RECTIFIER MAY 
HAVE ITS ALCOHOLIC BEVEhAGES bOTTLEL IN bONL bY ~ONDED WARE­
HOUbE bOTTLING LICENSEL AND ~AY SELL THE PRODUCT THUS ~OTTLEDa 

John H. Yauch, Jro, Esq., 
Nevvark, N ~ Jo 

Dear Sir: 

March 23, 1938. 

I have your letter of March 16th inquiring whether 
a New Jersey rectifier may hav0 its alcoholic beverages bottled 
in bond by the holder of a bondGd·warshouse bottling license 
and thereafter sell the product thus bottled. 

Heretofore it has been impossibls for New Jersey li­
censees to have their alcoholic beverages bottl2d in bond within 
this State since no rectifier was ths holder 0f a permit to 
operate an Internal Revenue bonded warehouse~ To correct this 
situation, th€ Legislature enacted PoL~ 19~8, Ce 30, which 
authorizes the Cormnissioner to issue bunded v~archouse bottling 
licenses to any holders of perrni ts to op0rc.1. te Internal Revenue 
bonded warehouses. Under the statute, such licensees will be 
authorized 11 to bottle alcoholic bev~rages in bond on behalf of 
all persons authorized by Federal and State law and regulations 
to withdraw alcoholic beverages from bond'1 • Federal regulati0ns 
allow li~ensed rectifiers to withdraw alcoholic b~verages from­
bond &nd there is no State r2gulati~n which restricts such with­
drawal. Consecuently; th0 nevv ·statutory provision should be 
construed to allow the holder of a bondea warehouse bottling 
license to bottle e.lcoholic beverages in bond on behalf of 
licensed rebtifieri. By necessary implication it should likewise 
be construed to authorizs licensed rectifiers to have their 
alcoholic beverages bottled in bond by such bonded warehouse 
bottling licensees and to sell the product thus bottled. 

Your inquiry is therefore 2nswered in the affirmative. 

Very truly yours) 

D 0 FhEDEhICJ.( DUEi'JETT 
Commissioner. 

By: Nathan L. Jacobs 
Chief Deputy Commissioner 

and Counsel 
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1~2. GJLJtbLING - SLOT 1JliiCHINE \uITJ_ PAY-OFF' IN GOLF .bLL.LS - HEhEIN 
A HM~DENED OFFEl\iDEh IN A NE\1~ 8PhING DhESS .. 

M[~rch 25, 1908. 

Upper Montclair Country Club, 
Uppe~ Montclair, N. J. 

Gentlemen: Att: Louis G. Lamb,. Superj.nt~mQ_ent 

I rw.-,..Te yours of March 13, 192)8, witll prospectus of 
the HMills Golf Eall Vender, 11 a ,, combj.ned amus,:;ment an.6. 
servicc-vcmG.ing machine, n opera tc::d b;y ins·erting a qual'ter in a 
slot, pushing a lever to set the machine in motion and, 
depending entirely upon lucK, the player may receive 1 - ~ - 5 - 7 
or 20 seventy-five cent golf balls for his quarter or -- without 
emphr:.~3is -- just 0xperio:1.1ceo I recognize the S[·une old plums and 
lemons, ths same old hope to g0t three in a row, th0 same old 
jackpot. 

The ftxct thnt the: pay-off is in golf balls, in­
stead of money, c!.o<=~s not c:~l ter ti1e fr.~ct tlw t ii: is u. gam!Jling 
device per se ...... -. a slot me.chin;:::, the possession of wl1ich 
constitutes a inisdemeanoro Its oresence on licensed nromises 
violates Regulations #20, Rule #~, viz: ~ 

"8.. No licensee: shall. possG~;s, c.llow, permit 
or suffer on or ubou~ the licensed nrcmises 
8.ny slot mo.chine or c:;_,avice in th~ n;3. ture of 
a slot machine ~hich may b0 used for the 
purpose of playing for money or other vaiuable 
thing." 

Violation means revoc8tion or suspension of 1our 
liquor J.icenseo 

So, don•t! 

Very truly yours, 

D. FREDERIC~ bURNETT 
Comrnis sioner 

13. CLUB LICENSEES - BARTENDERS - NOT NECESGAHY THAT BAWL'ENDEH BE 
HIIVbELF A lv1ElVIBEH OF THE CLUB. 

Dear Sir: 

Inquiry has been made to me as to whether it is legal 
for a fraternal as~30ciation, -licensed under a club license, to 
hire a person, who is not a member thereof, as a bartender 

It is my opinion that inasmuch as clubs a.re limited to 
sell alcoholic beverages, under a club license, to bona fide club 
members and theiT' guests, the person hired as a bartender must 
be a member of the association or club. 

I would appreciate a reply from you relative to the 
question. 

VePy truly yours, 

Albert Fibravanti 
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Alber~ Fioravanti, Esq., 
Plainfield, No J. 

Dear Mr. Fioravanti: 

SHEET 12. 

March 25, 1938~ 

It is not necessary that the bartender of a Club 
Licensee be himself a member. Imagirie the consternation at 
some swanky country club if it were required that some member 
be "elected" to don a white apron and serve as butler to the 
rest. The pain~ is that restrictions on such a license as 
to ~ham liquor may be sold have nothing to do with determining 
by whom it may be served. 

If you have it in mirui that the barkeeper is to be 
a customei~ as well, then, of course, he must be a member. 

Very truly yours, 

D. FREDERICK BURNETT 
Commissioner 

14. RETAIL.LICENSES - INVALIDITY OF LICENSES ISSUED bY MIUNICIPALITY 
IN EXCESS OF LOCAL LiiViI'I'A'l'ION OF NUMBER - 6UC11 LICENSES iVIUST 
EI'ItlER. .DE CANCELLED Oh COhHEC·~·IVE PHOCEIJUKG 'l'Al(EN TO 
VALIDATE 'l'HE LICENSES IS~mED II{ EXCESb O? 'l.HE LDHTATION. 

Dominick J. Livelli, 
Township.Clerk, 
Lyndhurst, N. J. 

My dear Mr. Livelli: 

March 27, 1938. 

· I have before me resolution adopted by the Board of 
Co@nissioners on March 19, 1936, ~hich provides: 

"The number of Plenary Eetail Consumption Licenses 
which may be issued and outstanding at the same time 
shall not be in excess of the number of such licenses 
outstanding on July 1, 19~6. It is the purpose and 
intention of this resolution that no further or 
additional hetail Consumption Licenses. shall be 
issued aftt::r July 1, · 1936 unless and until there has 
been a revocation, surrender or abandonment of one 
or more of the licenses in force and effect on said 
date.n 

I understand from your letter that for the fiscal 
year 1935-~?6, 42 plenary retail consumption licenses vvere issued, 
that during the cours-e of the year three were surrendered, 
that on June 30, 1936 there vvere 39 outstanding and thet cunse­
quently 39 vms the quota that the Board considered the resolution 
of March 19, 1936 to fix. 

The resolution of March 19, 1906 does not, however, fix 
the quota as of June 30, 19;36. It fixes the quota, by its termsJ 
as of July 1, 1936. Hence, it is not the number outstanding on 
June 30th to which you ar~ ,.limit2d, but the number outstanding 

·an July 1st. 

According to my records, on July 1, 1936, 34 plenary 
retail consumption licenses wer~ issued. 
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It would, therefore, appear that b4 was the quota. 

It would also appear that all those in excess of that 
quota, viz., Nos. 36 and 37 for the year 1936-:57 (there is no 
record of a No. 35) and Nos. 35 through 39 for the year 1937-38, 
were issued contrary to the resolution. 

I appreciate that the situation has evidently arisen 
from C:-1. misunderstanding of the effect of the March 19, 1936 
resolution. It is, nevertbeless essential, in order to·give 
validity to licenses heretofore issued in excess of the limitation, 
that ~che Township Committee repeal at once the resolution 9f 
March 19, 1936. Then, if it is the thought of the Board that a 
new limitation should be enacted, I suggest the adoption of an 
ordinance reading: 

"BE IT ORDAINED: The. t the number of plenary 
retail consumption licenses issued 2nd outstanding in 
the Township of Lyndhurst at tho same time, shai1 not 
exceed--------." 

If it is desired to fix_ a quota less than the number 
presently outstanaing, then add to the foregoing a further proviso 
exempting r~new&ls, the form of which you will find set forth in 
Re Sahl. Bulletin 198, Item llo 

Unless the limiting resolution is repealed as above 
indicated within three ·weeks from date J proceedings will have to 
be instituted to cancel the licenses erroneously issued) in ac­
cordance with the procedure in Re Loeb, Bulletin 206, Item 14. 

Kindly ac.knowledge receipt of this letter and certify 
to me the action taken by the Board. 

Very truly yours, 
D. FREDEIUCK BUHNETT, 

commissioner. 

15. LIMITATION OF LICENSES - REPEAL, ALTERATION OI-t AlVlENDMENT - SUCH A 
LIMITATION CANNOT BE REPEALED OR CHI~NGED EXCEPT BY ORDINANCE 
EVEN THOUGH THE OHIGINAL LIMITATION WAS ESTABLISHED BY A MERE 
RESOLUTION. 

Dominick J. Livelli, 
Township Clerk, 
Lyndhurst, N. JQ 

My dear Mr. Livelli: 

March 28, 1938 

Supplementing my letter of March 27th: 

I wrote you that, in order to validate licenses here­
tofore issued in.excess of the Lyndhurst limitation, it was essen­
tial that the Tvwnship Committee repeal at once the resolutivn of 
March 19, 1936. 

I did not think, u..ritil today:; to call your attention 
to the ma~1ner in which the repeal, if made, must be dune. 

Since the limitation was effected by a resolution, 
the normal procedure, as one would naturally think, would be 
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by the Board of Commissioners on February 8,. 1938, which provides: 

nv·1HEREAS, an Ordinance to limit the number of 
Plt3nary Hetc:dl Consumption Licenses in tt+e: Town 
of West Nevv YorkJ was adopted :December 22, 19:-:S6; 

"bE IT hESOLVED, that this limitation shall· 
not· prevent ths surrender of any club license out­
standing at the time the limitation was adopted 
and tho is sue of a renew2,l of, a Plenary Retail 
Consumption License, in its place.u 

It is good policy for clubs to hold plenary retail 
consuwption licenses and thereby reduce the worK of enforcement 
in seeing to it that they do not transgress the narrow 
privilege limits of a club lic0nse. I have advoc2ted such 
conversions. Re_Wh~te Beeches Golf & Co~nt!.:.Y___Club, Bulletin 
126, Item 15; Re. Ke evil, . Bulletin 158, Item 11. \·1.hile, therefore, 
I am heartily in favor of the spirit of your resolution of 
February 8th, it is inoperative and of no legal effect for the 
following reasons:-

The ordinance adopted December 22, 1936 provides that no 
plenary retail consumption license shall bt:- issu_e6. until the number 
issued and outstanding shall be less than 70, with certain excep­
tions not he~e materiala The resolution, therefore, in effect 
amends the ordinance, since it permits the issuance of plenary 
retail consumption licenses to clubs holding club licenses, regard,... 
less of the number of plenary retail consumption licenses outstand­
ing. 

But an ordinance cannot be amended by mere resolution. 
It can be amended, repealed or superseded only by another 
ordinance. Amer:l,.can Mc.lle~bles Co. v. BloomfielQ., 83 N.J .. L .. 728; 
see also Re Jessen, Bulletin 198, Item 2 which collects the 
previous rulings to the sa~e effect. 

In addition to the general law that ordinances cannot 
be amended by resolution, there is a further reason why this 
particular resolution is ineffective. R.S. 33:1-40 (Control 
Act, Sec. 37) which now requires that all limitations of licenses 
be enacted by ordinance, further provides that any preexisting 
limitation, whether adopted by ordinance or resolution, shall 
continue in full force e.nd effect until repe·aled, amended or 
otherwise altered by ordinance. 

I appreciate that plenary retail consumption license 
No. 88 was issued to the Jo Beior Theurer Ass1n., Inc., as a 
result of a bona fide mistake. It is essential, nevertheless, 
to give validity to the license, that the Board of Commissioners 
at once adopt an appropriate ordinance amending the December 
22, 1936 limitationo You will find a discussion in he Perry, 
Bulletin 199, Item 3, of exceptions in regulatory limitations 
which permit the i?suance of plenary retail consumption licenses 
to replace club licenses then outstanding which may be of help 
to you. 

Unless such an ordinance is adopted within three weeks 
from date, proceedings will have to be instituted to cancel the 
license, in accordo.nce vdth the procedure in Re Loeb, Bulletin 
206, Item 14. 

Kindly acknowledge receipt of this letter and certify to 
me tho action taken by the Bo2rd. 

Very truly yours, 

D. FREDEhICK bURNETT 
Commissioner 
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17 ~ REFEhENIJUIVI - ~)UNDiil: SALES - EFFECT ON hHOLESLLEhS • 

. MUNICIPAL ORDINANCES - PhOHlbITlON OF ALL RETAIL LICE~SES -
EFFECT UN \vHOLESii.LEHS .. 

STh1E 1ICENSES - CONDITIONS - HEREIN OF CONDITIO~S ~.HICH ~AY BE 
INSEhTED I~ STATE LICENSES IN PBOPEE CASES P~OHibITING ALL SUNDAY 
J1GTIVITIES AS hEL.L AS SALES IN MUNICIPii.LITIES -v~HEhE SUNDAY SALES 
HAVE l:3EEN FOHBIDDEN BY HEFEHENDUiJl Uh BY OBDINLNCEo 

· A wholesale oeer distributor now doing business in 
Gloucester, N.J. desires to purchase a piece of property in 
W8stville, N.J. and move his business to this point. 

However, the party is some~hat .confus~d because ~~est­
villE; has a clo"sed Sund~}y and before purchasing he t1as asked me 
to get an opini6n from your office as to whether or not the 
closed Sunday 1i;ould affect him as a ·vvholl:.seler o In add.i tion I 
vvould also li.Ke to i-m·JW if at. any time t.he town ·would g,J dry by a 
vote of the people, would this affect him in any way .. 

Mr.. Ernest R. Lewis, 
Westville, N .. J. 

My dear Mr e Levvis: 

Very truly yours, 

Ernest Ro Levvis 

March 27, 19080 

My r~cords disclose that a referendum wa.s held in· West­
ville on November 2, 1937 on thf:; qu(~stion "Shall the sale of al­
coh\..1lic bevc~rages be permitted in the Borough 0f vvestville un Sun­
day?n and a majority voted in the.negative. 

In such c~se, the ~tatute (RoS. 33:1-47; Control Act, 
Sec. 44) provides that n •••• it shall be unlawful for any per.son to 
sell alcoholic bevorages in said municipality (jn Sundays. o o .. vi The 
prohibition is against all Sunday selling, ancl therefore applies 
equally to retailers and wholesalers.· 

To gtve full effect to a prohibition of Sunday sales, I 
·have ruled that the sale occurs at the place of delivery. Re.~Jeston. 
Bulletin 17lj Item 1 .. 

Therefore, no wholesaler, wherever his licens0d premises 
ar~ located, may deliver alcoholic beverages to retailers in West­
ville. un Sunday, because such a delivery amounts to a. sale in vi~)­
lation of th(:: referendum,, 

Whether wholesalers locc:lted in vvestville may on Sundays 
accept orders, load trucKs, and deliver to other municipalities 
where Sunday sales are not prohibited, will depend on the neigh­
borhood and how this phase of the business is conducted. It is 
not, to be sure, gov~rned by the referendum for that only pr0hibits 
SunG.c:·.y selling. But independent of that, and -.m my own motion, 
where reasonable 'Nell-founded objectiun is lnade to and there is 
substantial local sentiment against the transaction uf ·any business 
on Sundays by liqu·~r lice_nsees, I have, .Jn .vccasi\.m, imposed a 
condition on a Stats license prohibiting all Sundc~y activity at thE' 
licensed premises. Re Sacca, Bulletin 190, Item 5. 
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If' Westville were to go "dry" 5 it could do so only by 
referendum pursuant to R .. S .. 33:1-46 (Control Act, Sec. 43), or 
by ordinance of the Borough prohibiting the issuance of all retail 
licenses pursuant to R.S. 33:1-12 (Control Act, Sec. l3)o 
Since both the referendum and the ordinance would apply ~nly to 
retail licenses, a wholesaler having an established bu~iness in 
the municipality vvould not be affected by either. 

C0mmissioner 


